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may ba bibliographicaliy uniqua, ivhieh may altar any
of tha imagas in tha raproduction, or which may
significantly changa tha usual mathod of filming, ara
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II se pent que cartainas pages blanches ajouties

hirs d'une restauration apparaissant dans le texte,

mais, lorsque cela *tait potsible. oes pages n'ont
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L'Institut • microfilm* le mailleur examplaira qu'il

iui aM ponibto da sa procurer. Les dAtails da ca)

^exemplaira qui sont peut4tre Uniques du point de vua
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—L~J Page de titre date livralion '

J
1 Caption of issue/

Titre de depart da lalivraison

Masthead/

Gtoirique (pirkMliquas) de la livraison

a AdditkMMl comments:/

Commentairat supplimentaires:

Various paglngs. There are some creases in the middle of pages.
Pagination multiple. II y a des pi is dans le milieo des pages.

Thiritem is fitonod at the reduction ratio checked below/

T
P
o
fii

o

ol

fit

Of

. n

Ml
dii

•n
b«
rig

r«4

(..

- 10X MX
M UV >«win;IIIHI HNiiqii* CI1N

18X

l—TSI
!^

1 J
1

26X

.
' ^

30X

K •

-'

jf'"^^ J
12X

^l;^^::.
''8X 20X 24X 28X

^mmmmi

32X

^



I'll

•\

I* VIM

1."

ion

h

'Mb

Th« copy filmed h«r« has b—n raproducad thanka
to tha gaiYaroaity of

:

Xjm Library
University of Vestern Ontario

Tha imagaa appaaring hara ara tha baat quality
poasibia conaidaring tha condition and lagibiiity

ottha driginal copy and in kaaping with tha
filming contract spacificationa.

Original coplaa In printad papar covara ara filinad

baginnliig with tha front cpvar and anding on
tha laat paga with a printad or Hluatnta^l impraa-
aion, or tha back covar whan appropriata. All
othar original copiaa ara fiimfd beginning on tha
firat paga with a printad or llluatratad Impraa*
alon. and anding on tha laat paga with a printad
or illuatratad impraaaion.

• ^

Tha laat racor^tad frama on aach microflcha
shall contain^tha symbol "-^^ (moaning "CON-

^TINUEO"). or tha symbol V (moaning "END").
'^whichavar appiias.

IMapa. plataa. charta, ate, may ba filmad at
diffarant raduction ratios. Thoso too larga to ba
ontiraiy included in ona axpoaura ara filmad
beginning in the upper left hand comer, left .to

right and top to bottom, as many framea as
required. The following diagrama illustrate the
method:

L'exemplaira fllmA fut repro^uit grice */ta
g^nArosit* da: '\

, , Law Library
);

»>• 'j '

>Unlvitrslty of lfe»t«irtrOntkiflo

Lea Imagiss suivantas ontM raprbdultas avac ia
plus grsnd soin. compta tenu da ia condition at
da la nattetA do I'examplaire film*, et w
confornii|« avec lea conditions du contrst da
fllmage.

1 ' ..
'''

•
:--.

Lea aAamplairaa originaux dont li couvartora •!%
papier eat imprimOa sent flimte it coirnman9ant
par ia premier plat at en terminant soit par la
darnlAre pege qui comporte una amprainta
d'imprassiortou d'illustration. soit par la second
plat, salon le Ma. Tous lea autras axemplairas
origineux sOnt filn^As en commen^ant pac^a
pramiAre page qui comporte une empreimi %^
d'impreasion ou d'illustration at an tarminant par
la darnlAre pege qui comporte une telle
empreinte.

Un dot symbolea sulvanta apparittra sur la

derniAre image do cheque microfiche, saloh la
cas: la symbols ^^ signifie "A SUIVRE". le
symboleV signifie "FIN".

Les cartea, planchea, tablMux. etc.. peuvent Atrr
flimAs A des<taux da riduction diffGrants.
Lorsqua le document est trop grand pour *tra
reproduit en un aeul clich*. il ei^t film* A^artir
da i'angia SupArieur gauche, de gfuche A drolta.
et do haut an baa. en prenant la nombra

.

d'imagea nAcaaaaira. Cas diagrammas' suivanii
illustrant ia mAthode.
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COURT OF REVIBW, 1888.

PrONDt

COIIRTOF KEVIKW,18fia

1
MONTREAL, .luTU NOVEMIIKR, md.

^IINBON, C. J., jKITfc AND LoRANutn. JJ.

JOHNC. JKLLY,

«

A M. nUNHCOMUE,

I'LAijiiT.rr
i

DkrkNIUNT.

Tiere, Who are obliged to act fm Aow who arc abit<nt

rendered by JIih. Honor Mr. JuHtioo Tdlier. the 27th April, 1888 Thi. wa.onp of ehree H.n.ildr action, brought by the plaintiff against . firm cotnpced ofthree part.e« na^cd B.nn., Darwin, and Dunsoombo respectively, to recover thepe;.al.y provided by Cap. 65, C. S. L. C, for failure on the part of ae«e.«i firm to register their partnership. The judgment in the Court offim ..stance .n the eay against Binn. is reported in 32 L C. J. 9«. The fteteof the case appear from the remark, of Hi. Honor Mr. Juntico Johnson iadel.ver.ng the judgment of theCourt, and which are as follow. •

nlwT^T'
^'7^^'" "" "" ""''°" *'" "''» '" "'* ««"rt below for i penaltyalleged to have been .ncurred under eh. 65 Cons. Stat, of L. Canada

^
The first section enacted that " all persons ussoeiuted in partnership in Lower

^

Canada etc. shall cans* to be delivered to .he prothonotary Jf the Superior Cou'
.0 each d.st„ct, and to the registrar of each county in which they^r ; on J.Dtcnd to carry on business, . dcelafation in writing signed by the severTl members of such partnersj||Urhen all such members are It th e [ime ofllrth;

r;:; r"t**''''"^-"^ ^^^ B-id«.ember.beaWar hefi^e

^« ler

T

'I"""' 'r
'^'" «^° H3a.es and for their absent eo-mem^bers, under their special authority to that effect

"

Jhe sub-sec. 2 provides " that the declaration is to be in the form of a sche

T. !
"^ T'^ P"'"*'' "** '^' »»"«' «tyJ«. o'firm under whichtheyjre to carry on business, and also the time the pa tnership h^a existei >!

Sab«K^t.on 3 that " such decIar.Uon shall befyled within .ixty day a^r^ie

Z^: 7J*' r^>'*"«"^ '' "^^^ »>« requirementsof this Joti7na^ not complied with, shall be liable to a penalty ofVwo hundred doUa« " t^be recovered by action in ,he form taken in this ease. It was, IS"; th^
January—Vol. 36, No; 1.



CpVRf OP HByiEW, 1H9S.

I'lhd 0. UHy
<r<.

A, M. Daiw*
ooiah*.

^'.^

nonooolpiUnM with oUhsr (^f two prflMribod form* ibai wm «tthj n loTh.
ponnltjr. ^ -/^ '

.

Thi, informant or ,/«i tarn pUiatiAT <aioK«<i In 'hi* netlon th.it tlio dor<*i(<l.int at
Mootre.1 fortno-l » partn«r«hip with Binni mi Dtrwin. Uh of Uipon. ia
/orluhiro, fcngUnd, to carry on bu^now at Montfoal, an.l that thii pnttnorthip
**• formed on or«bout tho flm of May, IH8»{. - ^hon ho niloRcd th .t tijo de-
T«<Unt^ |>or«on»ll>M well aa th« p«rta«rii1)ip of which ; ho iraa a mombor, had-
fa|l«d t.» r«Kiater within Ac ai.ity duya, and tho ooool^ion aaked for .. condom-
•oatipn for tho penalty of 9200 to bo divided aoo.rdiug to tji« atatutu, and for
' ooiu. «• - \

Tho defendant 'ploadod, apoft from tho .more argumAOtativo portion of hi*
pK tbathohud rogi»l«red on the 15ih Duoembor, nod to tho aatuaUnowlodKO
of tho plaintiff, who had, on thojjUh Docombur, brought another action agaioat .

tha other partucra five duya before tho pruaeut one wai brought
j anH, «dt»iiulng\

thnt the regjatration waa after tho aixty daya, h., argues, naMrtholoaa, that U ia .
ii«uflBoiont rcgiHtfation, and fuldtii alHtwj».|uiwmonU of the low, if it waa
innde before aotioo waa brought.

.The very language of plaintiff's argument is in th'cpK-a itself, apd it is thia,
'

" that any action to rccoVoruaid penalty oair oniy.be taken and will only validly.
*

bo after thd expiring of tboiiity Jays which follow tlur formation of tlwaaid
partnorship,aod before the fyling of thp said doclnrution by tho said partnership,

. and no such action will bo or cun be validly'taken dfter tho said fyling is inadc.''
To this commixture of fact and law anl arg&mont Called a plea, tho ploinikiflQ;

^6y! bis answer demurred
; but tlio answer was by tho final jiidgmont dismitood ^

and the defendant's pretensions werc'mainta«iod, the court bolow - holdbg ii
adcTition to what the defendant h'ld udvanco<i as a pleo to tho action; that it

did notappcar in Ihocasc that the defendants were associated jn partnership ia
•*

Lower Canada, nor that any of these had been present in Lower Canada, so as iq
make the statutory declaration for themsefvcs or for theif partners, and further,
tjiat tho statute did not apply to partnerships of whieb all the members Were,
resident out of the province.

As to tho existence of the partnership in this province, the registered declatation
of the three partners, viz., Thomas Binns, Gerald Lasoclles Darwin and Adolphus
Montague bunscombc, madd on the 15th Decetnber, is a declaration n;)tmade by
ono of the partners for the others as ia porniitted by the statute, but 'it is made
by a person not a partner at all, vix;, Mr. Thomas W. C. Binns, thfeir attorney ;

'

therefore, though this was not the declaration required by the Act, jit is an admis-' •

Bion in texprcss terms, if therdi is authority to make it, that those gentlemen have

, been since the 1st May, lS86, carryihg on business in Montrcol in partaersbip,
although they all reside in Englfnd ; therefore, I>old tKat this is a partnership
in I^wer Canada

; but tha question still remains whether the defendant, a
member of it,. resident in Epgland, and not shown or alleged to have been hero
at all (for we take the admission as it was given,) has been ^ilty of a yiolation
of the Act by not doing what it does not appear he could do, and what the

•^lUtutedid not make provision for his doing ; for the statute only enacU a

: "
'

:

• ' J - .

-I •i't1

:'|
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.'a
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COURT OF HBVIBW, 1888.

i 'r

J. 0. J elly JUDGMENT IN BEVIB^J. /

A.M'bunE-^ La Cowj^, conBidiSrant qu'il o'y a pas erreur dans lo dit jugemcnt du 28

combe, ^^j,., ^ggg jg confirme en tous pointo avec d^pens contrp le demandeur.

,^ Judgment confirm^.

.
• '•

Macmaster, JIutcliimon, Weirdk JWac/cnwan, attorneys for plaiotiffi ^
D. R, McCord, attorney for defendant. -

^
~ -

:.i

' SUPERIOR COURT, 1890.

; MONTREAL, J7Tn APRIL, 1890.

Present . His Hdnob Mb. Justice Ltnch.

N. W. TRENHOLME bt al.,

- *w
VB.

'

ROBERT MITCHELL ET ai,.,

Lilel in Pleading— Evidence of/act posterior to date (

PLAiNTirrs

;

DicrKNDAHTS.

' action.

T, the plamtilTs, a firm of advocates, brought an action under Nf 578 ag»""tM.
^

recorer $372.80 due for professional services. M pleaded ignorancej.f
'"''/"^

J"
f

skill on The part of plainliffs, and also charged them with actmg co^itrary to the «Bt uo-

tionsand against thl interests of M, to whom, by reason of their Incapacity pla.nUfh

causerLaUoss and damage. While the. cause 578 was still
pf

"ding, T brought an

acSunder No.1810, against M, for libel, as contained in the al^auons of said plea.

B^foX "earing of thf cause 1816. judgment was rendered in 5 8, diBmJsing the said

S.TtthetrialoYcause 1816, proof was offeredbyTof the judgment .n576,and objected

to by M as " being proof of facts fwsterior to the action in this case

The Court reserved t*e objections, and at judgment on 5ierit3,

HELD :-Overruling the objection aid admitting the evidence objected to, that the

•*''/. * ... . 'M _i„ _.i.:„u i,«,i hnon nrnnniint-ed unfounded and

f.

V-';-V

verruiing ine oojecuou »«« »«.........(, -, . •

.M ., allegations contained in said plea, which had been pronounced unfounded and

* • '
dismissed, constituted a Written defamatory libel against plaintiffs.

: -^:^hat malice was properly and legally inferable from t!henatu«> and fah^ of

.
^ ^ the charges and the manner in Which they were made by M against plamtifft.

- ' That plaintiffs were entitled to recover damages from M, which the Court assessed

»t.$300 with- oon<ra.«<* /.ar oorpz for the payment oj same against the male

defendants.

On the 27th of February, 1888, Ihe plaintiffs, a Brm of{ practising advocates,

brought an action bearing No. 578,Superior Court, Montreal, against the defen-

dants in their quality 6f executors and executrix of the ^te of the lateEUza

Lane Ross, to recover the sum of $372.80, due by defendants for professional

servipee-and disbursements made by plaintiffs for defendants. V
Tolhis action defendjinls pleaded infer oiia. that plaintiffs had mismanaged

certain Wits committed to their care, and had shown ignortince of law and want

pkiii, and had acted contrary to the interests and agi^inst th^ instructions

gim them by defendants.

.

V i

5^the 25th July, 188§, while the action No. 578 was \still ;pendmg, the

riain^iS brought the present action No. 1816, to recovci' daifl^gci from defen-

dants for\he libel contained in said plea. To this action defendants pleaded
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before .hfc^T/p?:!' Lt^f*
°""°'- "'» "' ""- No. I8I6c«

».edupo„.uh.i..,S::^r'°° •"'T'""^ th. Court, ./d .dj„di.

»y!"i'I;«?.dS&e?' "» «»?'^-«="»'i"J«».«.., .™„«U.g .he

follows:- "7 '^. "'* «««'«..«. p«r Corp., ihejuUsmeat beiog m

committed to their care by defendant S .
'""'"S'^'"^''* ofa certain tsas^

structions and aJna th/ inter.! , > '^^\''''''S therein contraiy to the.in-

defendant3greatloralddam.rK^
of defendants, and generally with causiig

ofdefendanrbUsils ° ' ""'"° °' ''"' "'"'P^"'^^ " *•>« ""«^'nen?

' ^^"^^^^"^^^^ Pl^ntiff^are

reputation of plaintJffiwhoT^nr!J !;i''"^^^^^^
»^«»«^ *««

-^y .
high ^po"!tY^:^r;iftS;r^^^^^ -'/"^^

"^

««d as admitted by the defendants in theiSing '
' ''' '"'^"'^

fal^ZfShltr'''"".P''^ "' legally infer ble from the nature and

;

Both.in conaeqi^nee, Condemn the defe,danta iil, „. ..,1.^
,„ ^^

•V^'^

Q
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It;

I''

!

holme euj'
*"*' "''"^y ^ plaintiffs the Baid sam of |300j with interest thereon ftom the

Ts. ' date hereof, and doth farther oundemn the male defendants to the payment of

^''eui!''""
the «><i ram by all legal means eveapar contrainte par corp$, the wtole with

coats of the action as broaght,inolading costs of exhibits distraits to Messrs.

Trenholme, Taylor and Ba9han, attorneys for plaintiffs.

7VenAd/m«, IToylor (ff JucAan, attorneys for plaintiffs.

^ Cam«re <i& 2)e{i«7e, attorneys for defendants.

>/

• SUPERIOR COURT, 1890.

- (in BEVIEW)

MONTREAL, 318T DBOEMBBR, 1890. ,

Present: LoBANaiB, Gill and Davidson, J.J.

A.

THOMAS M. TAYLOR bt al.,
*

va.

THE NORTHERN ASSURANCE CO.,

PiAiKTirrs

;

DlRNDAITS.

By a Poweij of- Attorney executed in Aaguat, 1869, N, an Insarance Co. in England,
appointed T ai Montreal tlieir agents for Canada. The power of attorney contained the

following claa0e :—" Finally,we, the said Northern Assarance Co., reserve to oarselres the

right of, at any time, revoking the powers granted by this deed." On the 9th Sept., 1886, N
formally notified T that the agency was terminated, the notice to take effect -on the Slst

December fpUowing. T brought an action ttf recover damages, claiming that under the

correspondence between the parties the original terms of the contract had been modified .

and that at least a year's notice should have been given. The case was heRfd before a
special jury and a verdict of $14,000 awarded T. T moved forjudgment on the verdicV /

ai^d N for a new trial.
,

]

'

Hud :—In Review, that the terms of the original contract had been modified by the cori-

respondence between the parties, altbougb there was no special clause of any
letter which derogated from the original contract.

That in the circumstances a year's no^e would bave been fair, jqst and reason-
able in accordance with well established usage, and also in view of the fact that

under the contract T was entitled to a certain allowance " per annum," and the

, notice had only been given in August to terminate the contract in December.

That according to the evidence adduced, T would have made $3,S00iprofit8 on >

commissions daring the year, and that T was entitled to this amount/because of
'the wrongful dismissal.

I That T was entitled to $5,000 for the established business connection appropriated

\ ^ by N, and also |1,500 the value ofbooks and documents handed over to JS(i^^^

j]faA the sum of $4,000, awarded by the jury for expenditure and liabilities, ren-
' ' 'dered useless by the dismisaal, should not be allowed, as it was included in
' V the amount awarded for profits.

<
'

' That,Jf the plaintilb acquiesced in a judgment for $10,000, the Court would enter
' up jnd^ent for that amount, otherwise they would order a new trial.

The facti ef this case are shown by the summary above and by the remarks of

His Honor Mr. Jastioe DavidsoD^ in rendering the jadgmeht of (he Goort^ .

which were as follows :

—

' Davidson, J. :—^Plaintiffs move for judgment upon the verdliot ofa special

Jury, whereby they were awarded $14,000 in compensation for their wiODgftil

A
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• wrote:"! '"""•*^'*

d.ted London, 9th 8IXTfi/r ^ 'T ""^ '^""'"•'«'»

.heH by ,00. Witt be terminated on the 3l!t^" 5 k
"P"*^' " P""''*

tte Canadian lTuBine«oftheagencywmi',?~r'^^^ ""'' ""^r whieh date

•Ppointedmanager/'DefendanCLfM/ '""''*'' *^*'^''*™' ''f''- "^'^'j

ofengagementl termini 1^"?^^^^^^^
*ttaine«totheoofflpanv'8imm.^rfr ^

, .
^ **"*' *''" " *'•'"»*'«' of the

compensation waTd'J^topS;^^^

-.pan,, .3 , eXT ;rK:"^r^'t"«*^p'--^
attomej:-..Fi„^

we, the «id N"T^ "a""'
^^"" ^~"' '''« P«^« of

ourselves the right ofatl/LTL V !:;

"^"""'^ ^'"P^-y' '««''e to

True enough, aLrt p Itl^Tut h^^^^^^
^""'^ "^ *^" d«^."

supplanted by a long co3f afl
°?'^ «»«' condition was modified and

great efforts andgrrexXl^^^^^^ excited „sto
'«ht8,n the resulting b2^\l!^lt^'^^^^^^^ so&epermanent
in the connection so fomfc 7ZZl 't"'

7"" "^"^ "' *«»"«««» '•«»>*•

only be « a fair, rea^o^Xud Wa^^o^^^^^^^ '
""^ • jear'anoUce would

Upon these i^uesXtrtT^2t a
.^'*" torminatioa of the agenoy."

a-d detail of the suggeslai thXS . m" 'V*^'
*"'^' *•"•' *•"» «""»««'

effective verdict ve^Ch «f^ff^ " "Mutely uniformand
the motions now :itt
sought upon a few que^Co^^e^nAT "'^ '^** '^' ^*^''" ^'^ »«' «>«»»

the parties, -nd s.lZ "^^^^^
matters of. detaU allcid n th^ ! V^ .!""*"* "** Proofupon the m»ny
to deri with the caZ we lowt^! V?.?"''"®''

^« •'•^' ^ow^er^

notbeinconsistentHraw o^tt^V ^'^"*''*"'*"*y'«f•' -W
moderate effect to /verfLt;hL ^ "'*P^'* "*» *^' ^*°»« «f'ecord. toLe
f.m^ftheXbtk'

"^
"<» -Pe-ks -trongi^.Tn

by Aid defenda/ts ? 1?,^thT h
^"'^ '''' '^*»'"'«^ «' °>»<«fied

so renounced ofmodified ? J^T^";,::^'^^' 'T""""" ""^ "^^
poudence and /dedings with^bUff^ b?L 1 "? ''"""'"^ ''^ ~'«-
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r

u.

.1 .r/ .'!'«' defendants hold out to plaintiffs tlmt the only alternative to/defendanto oonf

The Cb.rn "!!
'f

***

,

'T '" ^"'"'•*"
'" "O""*"^'"" »*'»> P'-intiffs, unier said arrangj

Assurance Co. "««»* [so long as tbo latter were willing and able to continual was the with-
,

drawal of defendants altogether from business in Canada ? Aq).. Yes, in accord-

/
"°!;.;''^'!"«:'<>'-'»«dc to previous que.tion-YcP, but not subsequent to 1883.
Did p aintift, under the belief so induced, that the said power of attorneywouW only b^4erniinated in case of the withdrawal of defendants altogether from

business ,n Canada, and with the knowledge and approval of defendants, so
n-atoe their course in said business, and expend their efforts and means in stioh

nner and to such an extent in building it up with a view to future profits,

/ r . » ' '
''''«*«''<''•« '«°«>'ed .were jiti ibadcquat^ return for plaintiffe'

^ast efforts and expenditure; and were plaintiffs, by the acts Jind conduct ofde-
fcndants, led to look chiefly to the future profits of the business, so built up, for
their reward for such past effortsandexpenditure? Aoi^-Ye.. Plaintiffs w, re
cncouri^ed by defendants' letters to build up a busing, looking mainly to the
tuture for their remuneration. ;

^
To these findings defendants strenuously object. TLey claim that the answQrs

,

are against evidence, and fail to state how and in wh.i^precise manner Ibe termsMd conditions of the original contract were renounced and modifiedL We are
not prepared to declare the answer to No. 3 bad for want of sufliolenTprecision,
la point of form it seems to come fairiy within the instructions gi^en by the

iol^^fl ;7 "^; '^ •'^"' ^''''""' '^ *•>'«
•J"*'«^'«°- I^ «. perhaps, best

to briefly quote from the charge itself. I spoke as follows :-
• No#, the ordinary rule with reference to a written contract is that it needs

Zll^uT """'"'" *" "''*°8e. or modify, or extend it ; but the law, I ima-
ging would a;so recognize an invasion of its terms, wjfcich might be the outcomeof .long course of dealing or of correspondence. Twenty years, for example, ofdealing or of corres^ndence. which would lead you to the conclusion thatth«re
partieshad in that practical formput*side the strict terms of the contract which
brought them together.and were dealing upon a different basis, might be suiBcieat •

but you will have to be careful how you treat » matter of that kind
;
you wiUhave to seek for something more than unoertain and remote interferences

; y6uwill see that the plaintiffs in this case ai^ not able to put their hand on any L-
\nfZf Vr «? ?""'«'"'"?»'"««. or •?<>» any particular date whteh,

trf'r '"^"""' *" ""^•'y *^" ^'"g^'"'' "^•'t™''*^ »>«»*»>»* they sai
is^that there wub an accumulation of sentences oflettew and of^rrespondence •

wnich, ,n the end, at some undermentioned time or date, bought about thischange in the original contract, leaving the plaintiffs to the finn belief that they
we^there u a permanency, or at least as a permanency to the extent of beingen-
titled to a year s notice of the termination oftteir agency. So, if you ate able
to read the correspondence which has been Ai beforfc you in such a way as tobnng yoti to a clear and positive convictio4 that, as a total result, it did alter
the terms of the original contract, it would be possible for you and would \^

S !!L. ,
^*"'' ^ " *" *''* ^""^ '* eonoerned, to so declare, although you hadno »pecial or specific counter contract in that respect before yoD " ^
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ner, by the corroapondenoe anTLl k "^
^^^

the pI.Ua being g^„r;:dlS '''' ""'"^ " ^ '^*'"'' by^--^«-
atW in the event of the witrdrl# nPTa V !

"^"°^ '""'"^ «°'^ ^' *«"»'"•

time, bj answer No 4 fei„T ^^
*''^

J^f™^*-'" from Oao.da"i and -to '

J8g3'
^ No. 4, flxmg the datea of the letters to , year not l«er th^ .

Vith, and j«dge.inTeldentlv ul ^hf/'r'r
"

"' ''""""^ *"*' '*«*^ ^ <»«»'

together to Lrpret The purnorr T^J
'^"'^''^"^^

pondeneeandconnCion aSSThcH r/ /^^'^^P^'^^^
to resent and resist th sU rX l^^^^^^^^^ ''"" '''' '''''^'^"

* "«»>'

.
It mast be said th»tZ „ ^ '""'' ^''^J' '«" subjected. '

OnecannotlTfheX'e^rw^^^^^^
eral prospects and future' trbltl'^^^^^^ ''^P"''*" •"» ^"'^ ««-
which th^' Taylors must have^k wTrAlT

"PP^^'^tiog the .mazement.

dismissal. tL great if not un^.r ^ T"'*^
*^^

and development onhbustr^^^^^^^^^^^^^^^
whether rightly or wLZ?J! '^^''^'f'':

^' " «'«<> «hown that pl«ntil6,

«ubstantiarretls^:d"tme?nLtr t:"'
'"''"' ^ '^^ ^''''^" ^^^ *ei

company. Solate^l885 ^ "1^;^?^^^^^^^^
madealongandpresumabiyex^S'T pL h

'^^^^^^^^
extending business, and this is nVdouht1 ^ *'*°/<»'^''»««t ^r the purpose of

between the company aVdrinUwhT^
' the jury. Qul ewZ^'2Tr '^"''^''''^ "" '''''''^ '""^''^^''^ ^V^r,

ISsii'WehariUtredouftthTt
beneficial to the busines^/andw^:'^;^^^^^^^^^^

promisedreportofobserv;tions:ri:r::!:S:^^^^^^ '

UmL in thfrnaZbX- -n'^^^^
a«erfion, was complaint made ofTe^Lvl •

'^"'""'' ''*''" ^^ "^«"'««' »
ye.« correspondence lands L. ,^"^'«"

,fPf'^
«^ ''«»'^«<'t- The twenty

to their Canadian alnts 1 doubt ,r
'^^' ^'^'^ P*'^"*' '"'>«'^

they did, the wholeS^f^^J^ff
I XZT"1 ^^«"T'^'''

«-"'"«, »
Bion upon the jury

*^**"°^ ^"P'^y"'®''*, «^ifio produced some impres- :.

iv. i»b., i >, iiin„.ai itiiu]..,,o„;b.„j.,.,6<
all despair of it altogo-
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" T. II. T«T)or
•tal,
Tf.

The Northern
Ainranct Co.

ther." " Still, you bavo a hold od the business now and an ocknowledged pdsitiott

In the insurance world, whioh^muflt give yoU au odvnntngc, ond this, one would
think, muRt tdl in the lone run."

March 29, 1873.—" If itfiUs Uyour hands weshnll despair of it altogotbor."
January 31, 1874.—" IPit eucceods, botlji^you and we benefit ; and if itfuilB, it

will neither pay you nor us to carry it on." i

February 14, 1878.—"They felt it was due to the coiupiA^y, due totheogcncy,
duo to yourselves, that a fresh experiment should ;be made on entirely different
lines Wcire any question of retirement was considered, assured that if the bus-
iness, %1i«d carried on in a way more in accordance with what you have often re-

commended, should prove a failure in a pecuniary point of view, and business
which brings no profit is, of course, of no possible use t* us, you yourselves
would be the last person to urge a word against its abandonment."

Then this letter settles new terms of payment, and concludes with a hope that
"you will appreciate the desire of the directors to give ev^ possibly opportunity
for affording the Canadian business under your care '4 fair at)d exhaustive
trjal." '

\'^-

It becomes, at once, important to enquire into the reason which led to plain*
tiffs' replacetaent by a manager in the immediate employ of the company. " The

• directors," %^8 their letter of the 9th Sept., 1886, " have once more had under
consideration ihe position of the company in Canada and the arrangement for -

the managemlMt of its business in the Dominion; and enclosed I b^ to hand
you extract of\he minutes of their meeting, from which you will learn the result
oftheir deliberation's." Tuping to the resolution referred to, we find, to quote its

words, that " the board took into consideration the question of the company's
position in Canada, looking more particularly at the arrangement at present
existing for th\B supei-vision and management of its agencies and its business
generally, and * * * It was decided to establish a regular branch for the man-
agement of the Canadian business, similar to those already existing in the
United States."!* * And * " It was resolved that the appointmentof Messrs.
Taylor Bros, bel determined, as from the 31st of December next." -

In all this therfe is not a word about mismanagement or undue losses, or, in fuoti
•boot any other sbecial motive for action than the desire to create a new system
ofsupervision and\management. I feel compelled to also briefly refer to some
ofthe many strong expressions of approval which the company from time to
time conveyed to plaintiffs.

May lltb, 1871.-S." The directors instruct me to say that it is their very sin-

tecf desire to go to th^tmost limit of what they conceive to be thi^r power id
order to retairr tb.. ti^^^p of agents upon whom their experience of your man-
agement of ou ffaiM'h(|isledthemtoplacea?ery high value."

r 8t .. 18W.—" But they have thought it due to agents, whoae
yjdministrkion ol the interests committed to their charge within the oompan-
lively QftrrW limits to which they have been restricted has left aothins to be de-
sired." \ ,

' *

« llarch 29th, 1873.—" We duly received your very able and exhaustive lettw



we have the prooft before us ofthe paiuZutrnf;^^^^^^ * * •when V
"^ro prevented fron. doing wbutyo7w Kv ^ "^

•
'^' "*""' '' "''''''' y°« I"'

''""-"'
unfortunately

prevails. '' ^ ^ ^ ^^ the short-sighted
couipctitiofi which

^^''"''""» <-'»'

June l4th 1881 —" Tn • -

ohanpcsin the staff of theiCrXd^uee^ "l'^'^''
'"'•-'''- "^ ---^

•onally, to e,pre.s the rSr^I fee t' IlT .""""? '' '"^ " ""^^ *» 3ou per-
refloction th.H rny position a I d rel „m ! """'^ '"^^^'^' »« ^ "'"/t^S .

P»ny unbroken) is . «evera„e 7^^^^^^^^^^^^^^^

' ^»% '"ked ,„e to the friends with whom U hi fl " '' ''"S*""^ "" ^''^^'g'""'

oiated in the work of this comnan!
'^'" "'^ 8ood fortune to be ato-

September 13th, ISel-l^^^bToL'T T?"^ "'"^'"'«» '»'« °'«»«'"^ ' '

suranceCommissionreportforlSfiq f. 1 T^ ^°'°,Py "^*'^« Canadian In.
T-kenasawhole, tl/bult dle^'n 1

"\'^'™^'^ ''^ ""^'^ '»^^^^^^^
th. preceding year, and itTbrXTr^ -

Northern, from point of view of nVnfi -

°'*"'® Mtiafactory to find the
petite, as it was^o thee do b^^^^^

September 9th 1886 -_" T • • •
'°°'"'* "S**'"

termination of otir preserft «^n! ^^T I*'

^°"' " ' '^'''"°'' the approachJoK
^ieudly re,atiooWEl:?nX^^^^^^^^^^^
TP^y, -ud I cannot but recret tb^tl f iT"*"

y^^selves and the *
'^

qSire «H to take . eouree invoW the Ll ?? '^' ^"'"P''"^ »''<'"W re-

October 26 tb, 1886 J" T a? ?^"'°"' **^'^

« position, even for . short iifw^" h b"al hTn'^-L""''^
'"^^ ^ '»«P -»«>•

good selves for so many yearT'a!j t ''*l'"*^f'*«
^^ «« ably filled by your

I wi«h you could make Lc:Li::^:\\:';;f^^ ^^^'•'--^^^^^

cient^v- r'fc;:?:^«:r «^-'--t-iued good character andelE-
th.t after 1883 defendantHidt hT/''e''*

"^ ••"' '^'' "'•''« »<> the finding
their dismi««U was tot b c^ ^'a ^th^ ^7f^ ^' ^''^ alternative of
d.d not by that limitation at a 1 i"L„d J^^m""^")f^^"'''»- ^"* ^l"*J-'I
3. 4 and 5, to declare that the anttlT ^^"^ ''^ ''•*^' ^"" ""^'^r.^ ^ol
effect.

""•'**' "'eeedent representations thereby ceased to||^ .

court must I imprl? "^^^^^^^ ^^-^^- A
able to pn.,e and'X^^i' ^ ; ";:ri;:L\

'"'^•' ^^^ - «»-

r^ Cotton CompTy, ML. B 3 S oZl\T'' '" ^'"•'"« *"• ^oati-

nghtoftevocationm^ghtbeon^rltprf;
SO- 446 that derogation of an absolute

-ponaodtbedutie-'e^^trSir^^^^^^^^

'•
-
-e jury properly found that d^fendM,ts temdy



18 SUPERIOR COURT, 1800.

The Northern
Jisaurancv Co

I'M
I'll

r

'
'•tItf

'" *^** '''" uRoncy without nnjf nfl5flc<r other than or prior to thoir lottor. dated
»•-' September, 188tl. '

|-

To tho eisht qucHtioui they annwer that this wiw an irtiu^oicnt, unfair and
unrcnHonaDly'ahort notice, aud thVtono year woiild'bo n I'ulr, rouitonnbly and
Buffioientootico, ond one in aooordanco with well ostobliihcd uango.

5pi[>^re«onco of theaelast words la strenuously objected to;by Mr. Bothuno aa

not oppearing in the declaration, and at the trial he entered an exception to any
admisflson of evidence tcndorod with reference tousa^e. The court now ooa-

firmsthat ruling, and upon the principle that by articles 352 and 400 of the

€ode of Prooeduro, it becomes the duty of the trial juge to consider as relevant^

all facts assigned to be enquired into by the jury, no matter what the pleadings

may be. For tho mbment the proof is limited to the factH thus submitted, it

seems to have been considered, bolih in this court and elsewhere, that tiio remedy
against illegal questions was by immediate appeal.

Having decided that a modification of tBe original contract had taken place,

"it is for the jury to decide what was a fair and reasonable notice of dismissal

under the wwver so declared to exist. (Ram. of facts for the jury, 22). That
usage most oe expressly alleged in an elementary principle of pleading. But
it may be asked if, in challenging a decision upon what is a fair and reiisonable

notice, the plaintiffs do not state the same issue in other terms. Thequestion
ojust be decided either by caprice of the jury or by an application of tlieir dis-

>orction and special experience a#toWhat ipcisons engoged in the business wbuld

trnderstand by all that occurred between thd partifea up to 1886.

It is clear that the issue has been carfji^ beyond a strictly legnl interpreta-

tion of the original contract betw&iB tWi'iiyiors and the company. The (juestion

put to the jury is cumulative, and th«y have answered not only that the notice

given was in defiance of the usage of trade, but that it was, aa well, an unfuir

and unreasonable notice. Is^ot the one largely, if not altogether, to be tested

by the same rulea of commercial or insurance life as is the other ? I would
hesitate to charge now, as I did at the .trial, " that this original contract was
terminable according to its terms, that is, at any moment . and without notice.

That would not of course mean that the plaintiffs had not rights and possible

remedies in other directions." I ought to* hajve given greater importance to

the facts that ji notice ofdismissal received in September, to take effect in Decem-
ber, was intended to terminate a contract which was made in August, and which
included an allowance of so much per annum. The court is not prepared to

hold that the question is fatally ba^d in its form, or tliat the jury answered oon-

<rary to evidence or to a fair discretion.

The j^ry have found xtffcm the 18th question that the plaintiff.* would have'
•made $3,600 profits on commissions during the currency of a fair, sufficient

and reasonable notice to plaintiffs of the termination of their agency. That is

not an extravagant estimate upon the large business which plaintifb were hand-
ling, but are they entitled to the benefit of it, or, infaot, of any sum whatever
fat future profits? A clear distinction exists between the case and Gantlie i^|

Bo^tiflwrfH^ottott Oo.,. M. L. R., 3 S. 0. 9 ; M. L. K., 4 Q. B. 444.



SUPERIOR COURT. 1890. la

the laiwrtho roTocntlon of the .Rcnc, wa.l,eld to bo lawful, wd u • !ck«| «- TM T.,fo.quenceth. court «fu«cd to Indc.oif, forlo,, offut.ro profit.
; bu"h« a wc" •'''

llK Ut
"'"' ^°-^''>»«"'-Sf«^•'>J "^e.ul;„u.t"^^h.C.t.r.

pi. ntiff^ right to oomponsotion for tbt, bre.oh of contract. Whether it I. die^
^'•^" ^-'^

un^der the oa»eof futur. profit, or iade«jnit,.;or.a.age. U 0^^,11^;:

KJ''T'^/,7
"'.'"/"""'* '•""' "•* dofendaou appropriated without indemnityb« not u"["r]y rights and benefits in plaintiff,' in/uranco bu«ine., onTtil'oftho established businesB cooneption scoured by their efforts wn!r.n

*

priation is valued at 15,000. It i. reasonable to su'ppll hat tS figure d^Jl^t'Include anything for '• good will, "as the jury wereTxplicitlyXedthaU^
-|^a not «.n whore parties were in hot dispute aa to the rLti^^t^

. ^-

^
To allow for loss of profits and «J^o for a wrongful attack upon a buiinesa con

"

nection .s not necessarily an improper cumulation of indem'^iti,; B„Tri'

w« oh ,
J"I' r"*!"" '' '"' '' "-^ '' ^ •PP'o-«»'<^ with g^at c«o "it

^ C6?wLlrT' ^"'S'"'~*'^'''«''"«A'«««"tion of Philadelphia ...Law 4

fa^tratl?!
*''* ''^'^"'« "!*'' '^«"»»«' to '"b-agcnts w.s founded od the

factthattheyweredirectlyappointedandoommissioDedbytheoompany
whe™ '

as the Taylors named and authoriaed their own sub-agenfs
^'

As the judge's charge on No. 19 receives the approval of 'this court and justwflesoUr a»ent to the answer given by the jury, I read some briefexlictC

Jl,t '7 """f^/^*^* f" »PP'^ '"lues bere to determine what yoa ..*apply nghoa« val/e. to. You are asked to value the rights and benefitZ '

what? In the insurance business and good will. Now, dearly, yoa h^gltto blot out of consideration entirely the e,pre«,ion 'good wilV^bicause
contradiction .n terms to declare that thei* can be .7ood wil in the Unrfer

your title to It, but your continued possession of it.
'^ ^ ""^^

LT! 1"^ !.""*^"* " "'"''*" ''^'''•"^° '*'« ^^"^'^-^ of co^ectioD. If you ^
Wieve that that was worth anything at the momeo), and that they gained it la

klnXHt"
"'"''"'"'^'"''^"'^

" Id law the business no more belonged to them than it did to the Northern^ ^

fhtT„\K r ''
^''l?^^^^^^^ "o-'Pany oodd lai^ly takeC *

LrJhV .7^*- ^^"•''••'«8»'*t**'~°t»'« company .Td^thriy^^^towhowould secure thecontinued services of the suh-a^Dti but unau^^^^
f"!:^J:^fi",^''

^""
^ "P »* -^-y '"S^ >^<» apparontTcSrel'TTabL

inwrtmm hnniuBn from m iosyHrtHTe point of vlt» ; and if you eonsider it wZ
^



u fltJPERlOR COURT, 1890.

I

f.MJ*,tor their property, .ocording to th. u,ag«, of .h, "tr.d, here. U ii, only ftir tou

Th.Ch.r„ ;-''P«^-7;»- proper .od rea«„,bla »aI«o.-i^ut do not berrir.i.1^

•- haTeVotdSirr" °/
''"^'' """ '" •dmltt.d-gu.rdod lo.lr«otion.. the juryhmooo. dered, and even more .peciflo.Uy undor .jo-tioa 25, th.t the IZ

wZ ZIT/ '^"V"V''" "P""" '-^""••^ '" »»»"' "«»'«". which

:
, ;:::::^^-lXtti'"''"'

^'" '"'-' ^^^^ "-
'«'r« ^^ ^.u.

h«^eVn?
''*7/""'"" '"'"''^ •».M0 a, the yjuo of book, and docu.rtcnf

fhrJlT L'^T"^-
Th«e were beyoud doubt plaiotiffi.' property, .„dthe amouot awarded ha« evideoce to saataia it

HP*"/. •"«

^^
to Jfem on-L ; r

'

J'^'"''
'"" """^"''^ "*^*»""' -"P'ofltable and a Ion,

:ltrrK r V^r"*"
*•""'"'''"' ^'^ '^^ •Soaoy a, complained of. We

mTLnZ^l "'
«
*''" ''^'^^ ""'' '""'' - '»•« »>»-—. «J they o'J!

™"y<"' .''•^« the proflta and what'thoseprofitfl would have COM
'

^.fnnJTi.*'^ ?' '!?'" """ '"•'*' "^ *" *••« oonvlotion that the dismiasal

7ound '1h ' ?.'
"'"'^ "'""•' '"J"'^ "P^" »•»«'?'••»»'«*• If the jury

'
• tril"T'\r^^^^^^ cntirledtJ

IrltJ 5 "°*
"""'* "'°*'"**'' '••*' "" 8™«»<* «f >«» tri«« i« more o.„f„ii, f

orir,;.«
^^''^^'^^^ To doubt the ^fioTeney

ibl^of "/ ^."^'^^S-'"*
^^^ «-<»»»« or unle-a there hM been a iL^Z

abuaeofduoretion. (Hilliard, N.T 340)
«»8r«««

V Jdo\"uW„k^tV7"°'"^^^ A. Already .tated.2^io not think^hat the company is liable/or the 4th item of '$4 000 found

Itd't^^""
""•

. ? "*'" '""" '' c/mpeWion ha<i not ^eTal^ J•llowed, thuaum might properly go to plaintiQi., and that. i6o oton if thJ

' lT::ZJfT.^'' TV'^\-''^'^^^ indemnifltjionX e'Sioaa reoflgnued a« lawftil in Cantlie t>..the Coaticook Co^ Weare ready to ftnter judgment for $10,000 if the plalntilfi .cquieMc- andifthey do not, we will order a new .tatoment of facts to be aettledTwt^i^

SuLe J7-^>"i
We send down an order like to U.at .^tUed by^eaopreme Court mLafliimmew.. The lfo»7.

*',"«'.

,
> Jtn>01|INT. "

^ " 1»^uln^'!^7l'?"*
^artie. by their rcspeotiv; counsel on moUon.

^

«lw record, the proceedings, ind deliberate^
;

'
- "J ' '

;
^ - - ...»' " '- '

'

III,
,
...,.,,;,. — ,,

, ^ —
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SUPERIOR COURT, 1890.

€
II

ii.!i«Th! n^
•*"'

'"?
*''• ''•'"'""'

'^'J' "^ ^•^'""»'^' '-' (IS^O). tW. Court T. M. T^i*'
ii«Uo the following flirdor, lo wit ;— *«•!.

ba!!?^"*^.
«»•«*»">" of opiolootMupoQ th« pl.lntiffifcoo«ntloRtoT''«N»rth.r.

»A.oo the mdlot to t«o th«u«„d dolUr., with- lotToit from d.to ofJZ ^"'"-'»"»-

i.h col
;' "'"*''

^"'"°"'^"'''* "'"''*"• '•""
• "•" "'•' *' »« •^««» <li««i««<i

Jtw i!.
P'''"'"^.»"' "«"*"'' •« «« '•J""- th. verdict, th.r, mu.t1«, .nw trial, -i„d a now aiMigamoDt of faota Will be ordered

;

befcre l?r'i? Il'""'''*
"'°'" '•" ''^'""'^" "^ '^' ^"'^'"'t '<> »h« amountb«bre mentioned, thej are to nigoify their ,lcctioD w to do by filing a con««to fc.t effect with the Prothonotary within eight day. from thi. iZ,

d««d and declared that the conaent filed by pJaintiffi. within .aid delay wa.

instint (1891), to permit pUintiffa to amend .aid aa^ent

;

'

Ca3«denng that the plaintiffs have Bled the following .H«ot, to wit :-

'« farl; ! .u T^^
°"'"^''' "^ *''« "'*'"''•"'" «f *'>• ''"'diet herein in their

" from d»»
.""" ^" ""'"'""•' •*""*" (»1".00000), with intcreat ther«,nfn>m date o^service of procea. herein, and cohu in the term, of th. 'judgment

-'iSorpanilr^^^^^

thouaandjollara with intoreat from date of aervioe of procew

tho^nJ^? n'

'*" *!'* P'r^'ff-' »»''<"» «" J-'Jg'ueot to tho'aaid extent of ten

Is, .K ";
"•"*

^f """^'""' "''* '^'^''^'"•^ ^W "d «itisfy to .aid

ltT„?!i^ 1'"'"" "^ P'*^" ''••* *'*^^''' ""•* '^°*'' <*«»'« the defendant.'

Ttti^V-
"''"'" ^^^ Buchai,. plainUffii'

JWnAo/fM, Toyfor (fc 5MC*an, attorney, for pluiotifi. *

-BWAttBC <fc ^elAu„«^ attorney, for defendant-..

\x
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OOUA SUr^RlEURK. 1889.
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. i^Wn. spp^RIEURK. 1889.

HrtwDi: TiLLUK, J.

o<;tavi.iio3*ti<iny,

«K'

VM
DiHAioiim

ALPIIONSE TRUUEL It MOLINA lABKROi"
DlruukVkt riH RiiriiH D'lNirfHoi.

Dfntmciation ealomnUutt,—D^tmagt.
Jo«» ;-.Que U «l<BoneliiHoB r«uM« iniili flilt* prudtmintui •» ftT«o c«ut« protMibl<s i'm-

ROW |« r*gUtrattur * Auoun doiiiiu»((«, mt'm* li I* pariuniM •ccu«i:« Mt •umito
Ilb4r««p«rlftp*ll|jur;. (Art. 1063 CC.) *

JIKIEMBNT.
' '*'

CoMid^raot que fwr mitt do h d<5nonciition du diffend^^ur, lo dlhi-_
<t<« arr^U, traduit dtvunt un innKii>tnt ct renfoy<, aprAi enqu^^o pr^liimnirc,
dcvantlBCourduBrtbodola R-ine, ea mati^rca orimlnclK A MootrAl, «t
d<«n<fncd eniiulte par te^raod ju^J^ pour r<«pondro A une acoaiation oriniaellc
gWTe

;
main qu'il a (ti enflD acquitnj par lo petit jury dva ohargca qui lui tUieat

impute

;

^

Cooaiddrant qu'il rdsulte do la preuto quo le demandcur o'^tait paa pi^nt 4
1» coromiaalon de i'offcime reprochdo & lui et Ad'autrea par fe di'fcndeir; qu'il
n'y » pria auean« part, et quf la prdtcoduo admiuion ou oonlrarre, fa te par le
demandeur A MademoiacUeJ^liTa Paquelte, ne parait paa ft<<ricu80 ui a^miaaiblc

:

Con8id<«rant quo »i donaJ|jPj,*cc, lo demandcur a'cBt attaoh<$ et a i6\im i^d^-
montrer ron iDDocenoe. iPfoiJaninoina fait d^faut d'<StabIir oe qui lui inoombaii
dc prouvcr, moir

:
I'ubience do ciium probable dans la d^nonciirtioa du d^fen-

deur coDtre lui

;

CoDMddraDt que la d^fendcre^w n'a pas ^ubli par uno preuve legale et jtdinU-
«ible, que lo demandeur avait renooc^ au recoura cd dommagea-iDt^Jrfits qui eat
eierc<$ en cctte cause

,

X|;onMd<5rant qu'il'est en preuve que le d^fendeur en impUqaaot le demandeur
dana la perp««tration de I'offcnae criminelle qui a ii6 oommise, et d^oonote A la
jufltiofe, a agi sur dcs infarma'tionH qui le juatifiaient de le fair« et qui ont 4t6
maintenacB.dcTant le magintrnt et dcvantla cbtir, e^Je ntfment d'uno pcraonno
nullement reprochie; que l» clemandeur admct iflKloli*" »» "^ponae %t
plaidoyer que la d€nonoiatti|du ddFendeur et lajQHlMttSmoin ^fttlik
L<5TC8que juatifiaient le magif<trat et le grand jufBfpWarreatation do
demandeur; maia qu'il n'a pas <$tabli sa pretention que lenra d^clarationa ^Uient
malicieuaea, mais que partent il y a lien de pr^sumer que le d^fendeur qui »
porte GODtre le demandeur une accusation fausae, maia qu'il avait toute raiaoo,

'^J^.
'e lD»gi8tMt et le grand jury de croiro vraie, a agi de bi,nne foi, mdb
" ""one./et awe cause raisonnable et probable

;
par oes motifli malntient"

ir du ^lle^deur et d^boute le demandeur de aa demande et aotiou
'pens.

1^^^.
int PUrri^B^f,e,uky Jb Poirier, ;.vocat« du J^rendeur et de la d^fendc-
par repriite d'JDBt iDoe. •

'-^
,

•
'

,

i
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COUR W iAKO ^ LA RKINE, I88». IT.

OOtJH B|JAKC m^LA RBUfl, 1R86.
,

.\ QOIBIO, T MAI laas.

rr<5HnU
: 8ir.A. A. DoMOM J. n C, iAii«AT. Jf., Tiwiw, I.^ ClOii, J.

•t BABT, J. JM4 . .

* ALIXA.VORI ROORtOUK MoDUKA^O

k'rrtUAVt I

LOUIS MKH8IKR- • ,"

" »
'"

\7 ^ Tij^rii."

• Ai$ura}nce mutuelU e^mtlli h /eu.

Joai :—Qa« la r«aou*«ll«m«nt d'ua* Mtuunc* mutuelU couUlu*, d« U Jiwld^ I'MlliM't;
UD< aouTell* obligatioD, quant «u |Ml«a«ot «!•• prtaM jtUlla^t^. d«i c«IU

Qua U proprMt* uturlM, «t qui Mt vendue, mim i'Hn couTcrto pM l«ViiM,-f'il
D'«D eit (Wit un traniport k I'XcbeUur.

L« ITJuin IB84, In Oour HupAricuni pour le OUtrlot dn Knmournnkn, TM«litraM.
J., n nndu !• Jug«m«at tuirnnt

:

-»PatMBMT 01 VA OOIIB fOPtBIIUBI. 1 '

Cooild^raat q^e, par I'aott da diaaolatioa da la aooieUS ayant eiiat^ aatre lea

partiea (acta du dauzjanTior 1880), le ddfeodeur a'eat oblig« do payer toutes
loa dettea alora ezisUutoa du demapdeur, plus toutca oeliea de la dit« oinieYaot
Boci^t^i plua de ooDtiouer lea aaauraocel alora en fbroe aur le fond de leur aiaga-
aio, et oe tant et aunai longtetupa que lo dit d^fendcur n'aurait paa aoqultt^ oo
entier la detto par lui cootracf^e, enVers le dcniundeur par le dit acta

;

Oooaid^rant que le d^rondeur n'a terniio^ du p»yer entidr^ment 1» dite dttte
en dernier lieu oientioaq^ qu'on Janvier doroier (1884) ;

Considdrant que lea policea d'aiauranoea (ituient au now du demandeur, ^i
4«Jtait porsaonellument reaponaable via-A-via lea coupagnjea d'aaaurances iana 1(—

-

quellea lea polices auaditca aVaient '4t6 priae*, aavoir : la oompagaio nomm
Hoohelaga Mutual |"ire Insurance Compuny, et cell* oomm^ StanstMd a
Shcrbrooke Fire Insurance Company

;

Conaid^rant que, vu le ddfaut du ddfendcur de satiafaire 4 aes obligatib
suadit«8, le dit domandeur a 'it6 poursuivi par lea ditea compagniei auxquoll,,
il 6tait do, Mvoir: 4 la oompagnie Hoohelaga, deux cent onie piaatrea et onie
oentina, et 4 la eompugnie Stfinstead et Sherbrooke, adixaate^sept piastres et vingi
oontins, pour irrdragea de prime rdpartitioD» et billete de ddp6t ^hua avant 1«

dit mok de janvi«r mil huit cent qualre vjnart-quatr^j ^'
Conaid^rant que ledenjandeur a eontesti laetjon de la dite oompagnic Hoch*-

Jaga, a auocomb^ "dana aa con testation,^t ia encouru d«a froia au monlaqt do
quatro-Tingt-huit piaatrea et aoixante oentins; que lo trente *t uo d^embr«
Mil bait cent quatre-fingt-troiH, il a obtenu quittance do' la dite compagnie, pour

f

f** trats^t qu'CD OU(r«) Ki fraia da d^lebae dana la



I

I1/

:: M«D6nafr
*''^'""

f
","»«* f|^^ A quatre-vingt-trois piartree et quinzecentin*; qu'il n'a ps

tioBAri*r
'' °**'*^^'''^*°^^* '" oompagDie StansUad et Shorbrooke, et qu'il a rdgU avco

•?-
,. iC:^^^ d?»Di4fe, fe cioq mars, mil huJt cent quatre-vingt-quatre, pour lo oapitel,

n •;^«^iwnte-Bcpf piastres et vin^'t cents, et pour jes frais avant cntr^, douze piastrfs
quarante-dcuz cents; "^~-~-„.,^ '

I

CoDsiddrunt qu'il est en preutc^ijue les mintants r<<clattid8 par lea dites compa-
' gni^s dfaient k^gitimernentdus, savoir : i la dite compagnie Hochclaga, en wrtu

^
du jugement par elle obtcDu et dent Ic ddfendear n^pas oontestd rexaotitu^c,
et i la ditc compagme Stanstead et Sherbrooko, eiLTertu de la police, des blletg.
do d^pot et des r«?partitioDs mentionnt% en la ddcli«ition, et, aussi, par lo r^ou-
velleni^at ta^itc de la. ditc police, H compter du vingt juillet, mil huit huit cent
quatre-vingt.un, ainsr que prouvd par le Wmoin J. E. Casgrain, ot aussl par le
ddfaut du ddfend'eurde contcster I'exuctitude du montant ainsi payd H la
dite compagnie

;

-^

Oonsid^rant que> rigJement dc corhpte plaids par le"dit d<!fendenr, et inter-
venu entre les parties ledix octo1)r«,^huit cent quatre-vjngt deux, ne pouvait
oouvfir ces montant^, qui n'avaieiit pas encore ^t^ payds par le demandeur, 4

1

I'acquit du ddfen^ji;r, et, consid^rant que le demandeur en rdglant aveo le d^fen-

'

deur, ne pouvait Myoir que ce dehnier ne remplirait pa'f ses propres obligations
;

'

Consid^rant n^|amoins que le jldfendeur n'est rederable, quant sux frail

pay^a par le demandeur, qu^ pour ceux-encourus avant I'entr^e des diUs causer,
le demandeur auesitot poursuiyi, n'ayant pas mis le ddfendour en demeure de'
r^gler les dites cattses, et le d^fendeur ne pouvant gfre.tenu des frais subs^ucm
ni de ceux de defense encourus par le demandeur^ & ses propres risques
porils

J

Consid^rant que par le m^mqire dtablissant le montant des frais dans la cam
dans laquelle la compagnie d'Hocl.elaga dtait demanderesse, il est impossible
constater quelle partie des dits frais dtait payable avant entree

;

Gonsiddrant que le ddfendeur est redevable au demandeur <Jn la pr^sen.
cause, lo de deux cent onze piastres et onze ce^tins, capital payed la Oompagnib
Hochelaga

;
2o de soixante-sept piastres et vifagt centins, capital pay^ k la Coii

pagnie Stanstead et Sherbrooke; et 3o de douze piastres et quarante-deux cef
tins, frais pay& 4 cette derni^re compagnie ; formant eh tbut deux centquatrj-
vingt dix piastres et soixante-treize centins

;

Rejette les dtfenses, et, condamne le d^fendeor 4 payer aa demandeur «.
dite somme de deux cent qua«?e-vingt-dix piastres et soixantetreiie centins/'
aveo int<5rgt, A compter du trois avril, mil huit cent quatre-vingtKjuatre, jonr)
de 1 assignation, et les ddpens, rejette le surplus de la demaijde, sans fraia,
maM reserve au demandeur>n recours pour la partie des fraia eneourus avant

,

I'entr^ dans la cause No 2089, Cour Sup^rieure, district de Montreal, " The
,-fio6helag» Kre Mutual Insurance Company," demanderes^^, <$ontr« Alex. B.

ij^cDonald, d^fendeur.

^
.La Coar de BtSvision 4 Qu<5bec, Casault, J., Cfron, J.,^Bonrgeoi8, J., a, le

31 ootobre 1884, iinanimein«ot reoYWe^ le jogement de la Cour Sup^rieure
par le Jugement Buivant

:

I .

1
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JCOXMEMT DE LA CODR DE REVISION. A. Rodriftue

CoDBid^raDt qiie, lors de la dissoluJion de la soci^t^ entre Ic dcmandeur et le ^''^^t
d^fendeur, le demandcur ^tait pprteuk en son seul nom, des trois polices d'As-^"""

^*"'"

,
flVauee Mutuelle mcntionn^es dans sii declaration; qu'il avait donnd ses billets

;
de prime, et que ses polices n Vt'aient ias expirdes, ct que toutes les contributions
qui "pouvaient fitre plus tard ^6ehr6ja et cxig^es sur les dits billets, pour pertcs
antdrieures A Texpiration des Fl'ccff|r^ dds lors, des dcttcs personnelles du

""

dit dcmandeur, dettes que le dC-feDdcuills'^t par I'a'cte de dissolution, obligd do .

payer;
A 1

Considdrant que le r^glement de lioVnpte, en date du dix octobre, mil huit
mt. quatre-vingt-d^ux, entre le denMtD(Jeur et le d^fcndeur, ne pouvait couvrir

les rdpaJ-titlemhpour pertes antdrieur^s 4 Expiration des polices, que si les dites
r<5partition8 Sfaient ^td dd^arees et signifi^«s au demandeur a vant cette date

;

CoDsiddrant que le reBouveB«5»ent ou J4 continuation des polices, apr^sle'ur
expiration, dtait un nouveau contrat^i^antl pour les contributions subsAjuentes,
une obligation nouvelle pour le demand'ctir, et qui n'dtait pas comprise dans
celles antdrieures a la disBolution de la society que le ddfcndeur s'dtait oblied
d'acquitter; -If . ; >^

Considdrant que cesVenouvcllements n'dtaienteffectifii que surlft propriety im-
mobilidre.qui n'avait p^s change de nom, mais que les polices dtsDt an nom du
demandeur seul, et ce\ui-oi n'ayant plus aucun intdrfit assurable d^ns les mar- *

chandises, apris la ce8si|»n qu'il en avaitV** au ddfendeur, elles nWpouvfien^.
pasprotj^ les intdrgts d^i demandeur, ni mfime ceux du ddfendeut, sans ud ^ans- ^\
port d6« polices qui ne^pi^aisseftt pas I'avoir 4t4, et qu'en I'absence de tol Ln^-
port, les assurances Bur J® marchandises etaient nulles. !

Consid^rant que la prteuveau dossier ne permet pas, pour une des deux com-
pagnies d'assurance, de 46termin*r le montant des repartitions pour pertes an-
terieures k I'expiration des polices, ni pour les deux, la datS des repartitions, ni
de leur signification ajf-'deflHandenr; que, pour I'uBe d'elles, k» repartitbns ne
sent pas regulierement proiioncees, et que, pour ces raisons, jl n'est pas possible
de decider si le defendew doit au demandeur aucune partie de la somme reda-
mee en cette cause

;
le jugemcnt prononce le dix-sept juin mil huit cent quatre-

vingt-qi^atre, par la Cour Superieure, siegeant dans et pour le district de
Kamoui-aska est infirme, et Paction du demandeur estrenversee aveo depens, tant
en premiere instance qu'en revision ; mais, sauf le recours du demandeur, pour
les repartitions qui ne lui ont ete signifiees qu'aprds le dix octobre mU huit
cent quatre-vjngit deux, et qui etaient pour pertes anterieures d. I'expiration den
polices, si teloas existe. (1)
La Cour< d'Appel a unanimcment confirme le jugement de la Cbur de Revi-

bIod., '

^

*

,
-PeZJetier & .S^darcJ, avocats dc I'uppelant.

^2exM Z)Mfa«W, avocat del'intim^.

iX) Lt jngement de la coar d^R^viaion est rapporte avec les nmarques du jam
Caiault, dans 10 R. J. Q. p. 329. \

\
^

*^

r'. .
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COUR DU BANC DE LA EE[NE, 1883,

(En AibEL)..

QDfiBEC, 8 OCTOBRE 1883.

Prfsenta: Sir A. A. Dobion, J. en C., Ramsay, J., Tessiee, J.,

et Baby, j\

VITAL LESSARD

(/>«mWi«Br cfi Courde Circuit),

\ Appuamt
iKT

^ CYRILLE OENEST
"

~ - (D4fendeur en Cour de Cireuit),

t

'^~-~
-- ImtimIi.

/ Paiementt.—Offres. - /

JD0i:-Que, lorsqu'un billet est pay»ble au- domicile du crt|incier, etqu'aprts V&cUnai
le creancier ne soit pas ea positioo de recevoir le paiement tjui lui est otkrtiMiu6ti
qu'il aurai^t deposfi ce billet ailleurs, il derient eosuite payable g6neral(&Hi^t

t que si ce cr6ancier en poursuit eosuite le montant en justice Sans ettTa^^lait
lademandeau dtfbiteur, il paiera les frais de poursuite sice dfibitteT^ibMle
montant en courj sans frais. ^ ^^

L'aotion de Lessard est bas^e sur un ^crit, en date du 27 avril 1881/ par
lequel Genest aurait promU lui payer, ^ son ordre, en sa demeure, d trois tooia,
cent piastres avep int^rgt & 6 par cent, plus tous les frais occasionn^s par Terite
du Sharif m re : Yital Lessard w. George Grenier.Me tout, pour valeur reyue.
Ilconolut au paiement dea $100.00, avec $1.75 pour int^rfits, et r^clatoe, en
outre $16.10, balance qu'il allAgue 8tre encore due sur les frais du sh^rif sus-
mentionnfe, formant en tout $117.85, avecintergt de la date de I'actiqn qui s
d« ^man^e le 8 aoftt 1881, et entree en Cour le 22 du mgme mois. /

Avant I'entr^e le 19 aoat ISfl, Genest fit signifier 4 Lessard un avis par ^crit
lenotifiant qu'il avait d^pos^ ce jour-lA au greffe $102.0a, et qu'il lui offrait
cette somme pour tout ce qu'il reconnaissait lui devoir. Lessard retira ce d^p6t
et-il.d&lara*par 4orit, sur le dos du bref, qu'il ne poursuivait I'actioii que pour
$16,10, balance des frais de Taction de Lessard ««. Grenicr, et pour les frais
de la prdsente action. Genest produisit d'abord, le 10 du mgme mois, un
plaidoyer dans lequel il alliguait que le billet n'^tait pas ettampilU l^galement,
mais le 10 ootobre 1881, U obtint la permission de produire un nouveau plai-
doyer da^s lequel il disait

:

\

1. Que oe billet avait 4t4 estampill^ longtemps aprAs avoirW fait, et qu'A
sa face meme il ne I'^tait pas d'une manidre legale; 2. Qu'avant Taction, il

avait pay^ k Lessard $35.00, montant rfel et convenu entre eux, pour toutce
qui 4tait da 4 ce dernier pour tous les fraU d'action et de vente des meubles
dans la cause de Lessard v$. Grenier; 3. Qu'il avait, aussi avant l'aotion,
pay^ an sh^rif tous les frais qui lui <$taient dus dans la dite cause, 4 la connais-
sanoode Lessard, qui n'all^guait pas, du reste, les avoir payfe ; 4. Qu'adcune de.
mande de paiement, ou aucune presentation du billet ne lui avaieut dt* riga-
liAremcnt e« l^galement faite avant Taction; 5. Qu'il avait toujovrseuen

\
X.^
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main nvnnt I'^ch^ance dulbillet, lore d'icclle et depuis, la sommo n^ceswire'pour ViUllemrd
le payer

;
qu'il avait m€me offert 4 Lessard, avant Mn ^ch^ance, de le lui payer, o. oVnest.

ct que ce dernier I'ayant inform^ que le billet ^tait che« son prooureur actuel,
lui, Genest, s'^tailTrendu deux fois chez ce dernier pour en pAyer le montant, .

mais qu'on avait refuse de lui renjettre le billel; que le 19 aoOt 1881, il avait
d^pos^ an greffe et offert d, Lessard, $100.00, pour capital et deux piastres pour
int^rfit, en paiement de tout ce qu'il lui redevait sur ieelui, et qu'il renouvelait
ces offres. II concluait k la validity des offres et au d^bout^ de Taction avec
d^pcns.

Le 18 octobro 1882, la cour de circuit, i^ St. Joseph de la Beauce, Angers, •

J., a rendu le jugcment suivant

:

JUGEMENT DE LA COUB DE CIRCUIT.

Consid^rant que le dfifendeur a consenti, pour valeur re$ue, an billet en date
du vingi-sept avril mil huit cent quatre-vingt un, par lequel il a promis payer
au demandeur, en sa ^nieure, la somnie de 6ent piastres avec int^r€t, A six pour
cent, i trois mois de cette date, plus toas lesfrais occasionnfe par la vente dn
Sb^rif in re Vital Lessard centre George Grenier.

Consid^rant qu'apres I'emanation du brefdesommatidn en la pr^sente cause,
la d^fendeur a offert et consign^ la somme de cent-deux piastres, pour capital
et int^ret, pour payer le dit billet", sans en mSme temps offrir et consigner les
fraisencourus, et que, partant, les offres du d^fendeur sont insu£Ssantes

;

Consid^rant que les termes " tous les frais oocasionn^ par la vente du Sharif
in re Vital Lessard contre George Grenier," nc comportent pas I'obligation de
payer les frais d'action, et que dans le cas de doute et d'ambigqit^ daos les
termes d'une obligation, ils doivent €tre interpr^t^s favorablement aM^biteur j

Consid^rant qu'il a 6t6 prouv^ que la somme de trente-cinq piiiBtrM,~pSy^
par le d^fendeur au demandeur, ^tait pour leprix d'un cheval, voiture et har-
nais et frais de rhuissier, sur la vente des meubles, en la dite cause de Lessard
contre Grenier, et ce,*en vertu d'une convention aatfe que celle stipulife au
billet du vingt-sept avril, mil huit cent quatre-ving) an

;

Consid^rant que le d^fendeur n'a point prouv4 bm defenses ; .

Condamne le defendeur k payer au demandeur cent piastres, montant da
billet, avee int^rSt 4 six pour cent, du vingt-sept avril mil huit cent qaatre-vingt
un, etd^pens, et rejette le surplus de la 'demande da deuiandeur, et les defenses
du defendeur. ^^ *

Le 28 ftvrier 1883, la cour de Revision, ik Quebec, Stuart J., McCord J.,
et Caron J.^a rcn vers6 le jugcment de la coar de circuit par lejugement suivant

:

JUGEMKNT DE LA COBE DE B£vI8I0N.

Considering that the note or obligation sued upon in this cause was payable
at any time within three months from the date thereof;

Considering that, although by the terms of the said note or obligation, it was
made payable at the residence of the plaintiff, yet,-it afterwards became payable
ipierally, because the plaintiff, by his own act in placing the note elsewhere '
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Vital L.„ard th.o where it w« payable, and by hi, default to have the said note when the d^COen.. J^f-;;^J^P'-tedhi..lf.^ the amountL^retS

vloSftoth?.*'';; ;° *''??'* ^'^P"^'"'"' ''""^-^^ "?«•> t^o defendant, pro-3 intoCou" rT '^''''' *'*''"' "»**'"' •'''»''-'» thathiHtenderand^y-

SutL? ° K**' r""'
''^ '''° ^^''^ ""'« " *>W'g»ti-> with interest7dwitnout costs, was, therefore sufficient.

fJrltf'^'V^-^''^'
""'* depo8it«et up by the defendant in his plea-pf

"

perpetual exception, good, valid and sufficient ^
\

anftwo T^""^: '^f
'"^'°' '' ^^ ^ '^' ^^ '^'^ «"^«' «f o«« hundred

Wiue ot the said note or obligation
' •'

,

t^to pay. the costs of the pre^nt action, as well in the original suit a^ in Re. .

meS^r^'^tj'- ^'''»*''^«'t«»''P»y»bleenunlieuindiqu^:lade-

- CJ^CM \^Tl^!'^fT' ^'••>«'»<^»'«PP«y"tBurrarticle2307du

ktrSdelafetil "''"^'''P*^"*''^*" "" "'^ indiquf solt dans

feirre^ 1 1 !„ "T' •?"• ^,'
""' •'"'P'**'"" °°"*^'*^''' '* pigmentation doit se

WmC^ ^ r *** pr<58eat»Uon, yu que le demandeur a admis, dan^sott

malTdf'
"' '" ^'"-^'•^"-.'e'ai-lebiUetenquestioientreles

- E a?L^o^T". ^"
^Ue^'tio-.*' que I'.ppeUnt ayant ain^ d^pos^ ,«

Senr '• f^'-^•^•^"J^'^t -'eu faire a„ faiseur personnellen^n? ou 4 s.

Ivantl' 'A ' P*' T^"*"*. '• P^'-i^re demande legale de ^iement lui

fe^eder^."" "'''"' ""''''^'P'^*^^^

0.5 dtn billit
* '^''^'^^"«' «' bien positif4 dA,larer que, dans leoas d un billet promusoire, un plaidoyer fond<5 sur d<5faut de pr^nt* ion doU

i^er liTl ^""Ti r '•*" •"'^'''-^ «''
'« »'"»«^ P^-^eneEj

te ed^positon lappeUntrestedoncaveounep«5son,ption
Irfgrie e^ifayeurZ

telle presentation a eu lieu, 4 I'endroit indiqu^, Ltre laqueltepr^r.ucnne preuv^contraire ne pout 6tre admise' (Art. 1230 cfa^^tCe'
\ 1 aU^ga^n du contraire n'est pas appuyA, de ce.^ AJposition. ^ '

'

Ce billet comporte, de la part de Hntim^ I'obligation do payer 4 I'.ppelaiH
- une oertame somme, en un certain lieu indiqurCette oblijatioa dT/^

^squitt^e, en toutes ses parties, de la mani6r« qu'elle a 6^ contraotA,. p^
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tin««, 4 1 «k)b<SaDoe du billet, devait n pr<S«eoter an lien iDdiqa<S Dour le i>.iln.«„*
•»

nJfr ^''r'""
'^^ ^"^"'*' '""^ 2'"*' P"8e 112, die au No. 238 • " Lore-

'

que la convention porte un certain lien oii le p^ement doit Be fairc ce lien Lt
<'<!»venujo,^,rutili.tf d« cr^ancier, comme pour celle du d Wte^ oC

No. 240
:

Le d^biteor ne pent pas, A la v^rit^, fitre oblig<5 de payer aiUeura

fZ T r?-"^'
"^cuterlesbiensenquelque lieu qu'i'ls it c^

fendZ A
--^^co-^JquenceB de cette obligation, il inteombait au d^-fendeur dc prouver qu'.l e'^Stait, de fait pr6«nl4 che« son crLcier 4 1'fechJnce •

^r^w^
PO^tivement que I'intim^ ne s'cBt janiais pr^sent^ 4 sa dc^eure pourP«yer le billet lore de son^ch&nce. P^

On objectera que I'appelant dewit, lui-mfime prouver qu'il a prdsent^ le bil
let|K,urpa.ement,lor.deson^h^ance. Je r^^ndrai. a' cette o^'c io par t^^es .uivantes de l-Honorable Juge Casault. dans la cause i Cr.^„

^

Or, -dans U pr^sente cause, le billet ^tait fait payable au bureau du p^^n^ur

"«e au^l':nrtV-»rT'
«*<»--««" lecr^ander^ I'^heance' S

"au[nTnl l! . L
P'^^*''*^""" «'™t req«^rir I'absurdc force d'un homn,e

"rT *;L"?
*^'"'"' *•"" '* '**""''"^«'^ '"''"^« «'" ^e«t se payer le bi)!

-''trl Tr . r'l'V*^"^^^ JedisappelerMtLo
car ,1 lu. faudrait quelqu'un pour prouver cette ridicule eS^onie qu'il nLpourrait pas prouver lui-mfime " ^

avfnSilt"'
"^^^

'
^'•'*^'''"'

'• ^° P"'**"^ -°f
«

billet chez votre procureur,avant
1 ^ch^ance, vous avez, vou^mfime, change la nature de mon oblLtion> billet n,„i„ten.nt, au lieu d'etre payable 4 un lieu indiqu., est devenTpI'bL

S^s del
-.?'"*' ^"'"^'^ "^^P*^ devient, du mdns quantL'Z -

dmons de son acqu. tement. une obligation bi-lat^rale qui ne pent se changerou^modifier que par 1. volont^ «presBe dc. parUes. L'appelant r^lameIW
Tre dfr"

"""''"'' '*'

?"f,'"''
*'**^ *»"* P'**"'* par le (billet) pn,duit. Queue

^^jaivoulu lex&uter, mais je n'ai pu le feire par 1. fa|e de nion crJ^ ' I

L'intinMS s'ljppuie beauooup sur cette parUe du tAnoignagb klppelant qui

fendeur m'a dit gu'H aUait le payer lA imm^iatement." Et^^" , j dit

:f'

.«»„

i,...; ^
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I

Ul Leigard <i ^g d<?fijndeur nejs'est pas prdsent^ i^ ma demoure pour payer le billet 4 son
C. Qeneat. doh^anoe.

Prilenti(m de Vintimi: II a M ddoid<J unanimement par la cour de Rdvisioa
dana la cSuse d'Aroher w«. Lorfie (III Quebec Law Reports, page 169), qu'ua
billet payable gdodralement et & demande, devait 6tre prdaentd au propetteur,'

" avant I'lestitution de I'actioD, et que le ddpfit du capital et intdrfits fait aprds
I'entrde de Taction eo cour, dtait suffisant, et le priDoipal motif du jugemeut ^»t
que le prometteur avait droit de voir soti billet avant de le ji&ycr, et deoooBtater
si o'dtait blen 1« billet qu' il avait signd ; or, le billet en question dtait bien pay-
able daoa an lieu d€termind, maisle porteur A I'ordre duquol il dtait fait, I'ayant
remis avant son dchdance dans un lieu different, pour en faire faire la collection

P*' ^'*„»"*™» »^»'t renoncd k se prdvaloir de cette clanse du contrat, ct le billet,

si o«fri 68t un, 4tait devenu, en Qont6(\nm&i, un hUlet payable giniralement.
.La presentation dans ee oas devenait n^ssaire, indispensable mfime, avant la

poursuite. Art. 2306, 2307 et 2309 dltt^de Civil.

En effot, supposons que Genest se serait req/du chez Leasard, le jour de r^bd-
. ance.'ce dernier n'aurait pu lui remettre ton billet, et Genest aurait naturelle-

ment remportd son argent, en disant k Lessard : quand vous aurei mon billet

yous me I'apporteres, et je vous paierai, Le paiement chez Lessard est devenu
impossible par le fait et la volontd de ce dernier. D6s lors, Genest n'dtait pas

^ oblige de payer aillcurs qu'A son domicile.

Mais cet eprit n'est pas un billet, car il coDti^nt la promes^ede payer une som-
me indeterminee : let /rait du thiri/ (art. 2344, C. C). Dans cc oas la posi-

tion de Genest est aussi favorable. *'
'A- j

En effet Tarticle 1152 C. C, dans un cas ooifi'me celuioi, nous trace la rdgle

k suivre
: Ce paiement doit fitre fait au domicile du ddbitkr. C'dtait done chez

^^ . Genest que la demande de paiement devait 8tre faite. C'est aussi ce Ui a 6t6
^ decide par cette cour, dans la cause Rodrigue «». Grondin (6 RevuelLegale,

page 43), en 1874. .

'

DansTun ou I'autre cas, Genest no pouvait pas Stre condamne & ^yerde
frais, car les offrcs ont ete faites avant la presentation et la demande de paiement
requises. En etet, le titre de Lessard n'a et^ reellement presente k Genlst que
le jour de I'entree de Taction, date de sa production au greflFe. C'est ceiour-lA
seulement que Genest a pu le voir, c'est ce jour-li qu'il a pu constater silj'etait

celui qu'il avait signe, et c'est aussi ce jour-lili qu'il a consenti d ce que L^rd
-retire le d^pdt.

La cour d'appel a unanimement coofirme le jugcraent de la cour de Revision.

Liniire Tatchereau, avocat de Tappelant.

-B/ancAc^, iljnyof e« Pe^ferier, avoeatsde I'intime.

. '

''t
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r le billet 4 bod SUPERIOR COURT, 1890.

MONTREAL, MARCH 19, 1890.
'

PreBCDt
:
Hig Honor Mr. Jubticb Davidson.

JAMES B'KEIILOR,

w.

JOHN MAGOR, IT 4L.,

PLAINTIVri M
^

DiriNOAIITI.

h.™Ufl'„?,?"t.lT''"^""''f'*u''^
^"•''"'P** offe«d plaintiff $5.00 per barrel for 1000bwre B floar, to bedehvered on 15th April following, which offer pWntiffaccepted. Bj erior

pl..nt.flBh.pped thcflonr on March 30tb .nd d«,w ondefendantB for the price DeftndlS.
notified, plaintiff that ehipment waa, to be made on 16th April onlj. and nlaintiff^^

1.^ 7* nV .
^°" ^'T T' " "'"" "' •'«' *'" «°" "«» complete contract asmade?" DefendanUanBwered, " Conalder thia tendefcancel. contract altoietbef." On 18tb

for »4.26 per barrel and inBtituted an action to recoTer f875.42. '

Hitn
:

That there wa, no recision of the contract, and judgment rendered in faror of plain-
tiff for amount of difference between contract price andlamount sold for.

.
Davidson, J. This is an actinn to recover J876.42 %j way of damages

aUeged^ have been suffered through defendants' refusal to accept rOoO
barrels of flour sold (0 them on the 22nd March, 1889. It is pleaded that
plaintjff, who does business at St. Louis, on the Slst March notified the defen-^»tB by letter that he had shipped the flour, and requested payment of draft at

- sight for its amount
;
that defendants on the 6th of April, to wit, long before

the shipment ought to have been made, notified the plaintiff that they would
not accept the flour so shipped, and that they considered the contract cancelled
" by the shipment of flour on the 30th of March, 1889 ; " that the plaintiff did
not ship the flour as provided in the contract, and thereby tacitly admitted that
It was not to be carried out, and this by consent of-both parties; that the plain-
tiff never tendered the flour, never sold it after notice to defendants, and had no
right to send it forward oq the.30th of March, apd afterwards sell it at defen-
dants* risk and charges.

Plaintiff admits that the first advice of the flour vas too early, but claims that
It and Its accompanying draft were at once withdrawn, and were afterwards ten-
dered at the proper date to defendants.

It may be best to read the telegrams which made the contract

:

KehlorBrol, St. Louis: ^
Mo''^R«al, Mafth

S'
1889.

Offer five dollars here one thousand barrels Brilliant, sbipntent fifteenth. - '

Maoor.

te D ix ^ , D ^ # St. Louis, March, 2^, 1889. /Magor Brot., Montreal, P. Q.: ^ > t >" /

To promote business we wUl accept your offer five dollars <k)Bt and freight

"

Montreal forexport 1000 "Brilliant," shipment fifteenth. Flour to bo branded '

your brand Criterion. tt- t.^
. , KlHLOB BroH. •

^
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. H "u . . W™f r° ."'"' P'''-'''^'' '•"''' "f ''"' ^O*'' M"oh. which read th«, :-
John »Ugor, We have the pleasure of encloaiDR invoice of 1 ,000 barrel, of Crlt.doo flour,

•4 460. n.s per your order of March 22. per cable. Pleaae honor our drtft at
light for the amount."

To thiH request defendants on the 5th April made answer :
" If vou refer to

the contnict you will find it waa only to be ahippod on the 15th April. coDse-
quently this .s not a proper delivery on the contract, and we eannot accept it
It IS stra„go you should make this mistake in the face of the notice by the rail-
way, which you advise us of. We don't know how your arrangement for
Ircight wiil aflect us, as the flour is not sold for Newfoundland yet

"

Plaintiff's telegraphic reply came on the 8th :
" The mistake in earlier ship-

ment is ours. V,e will pay interest on draft, and settle with the railroad for
•ny extra .torage. Will you.' accept this, or shall we take the flour and com-
plete contract as made ? " ^

At this moment what is the position of affairs ? Simply this. A shipment
of the flour and a .transmission of the draft, admittedly made too soon, a com-
phnnt to that effect by defendant, followed bj plaintiff's immediate withdrawal
of one and the other with the declaration that he will " take the flour and com-
plete contract as made," or pay interest and other charges accruing up to the

Hereintorvenes what defendants pretend was a cancellation of the whole
contract for lawful cause. On the 8th instant they telegraphed : "Consider
this tender cancels contract altogether." PlaiDtiff!8 answer came on the saoje

S' ,, fl

'"
^V"^'"*""''

y^"*" telegranyto ttean that you will refuse to re-
«e.ve the flour which we purpose to ship on the 15th, according to contract, wetaking possession of^he shipment now en route and recalling draft ? Answer

Then follows a correspondence so interesting to the different questions whichnow call for a judicial decision that I must read copious extracts from it
•

*w T !" "^"P* ''^^°'"" ''"°' ^^^'^^ ^^^ "^ °«t« contents. We regret
that on the 1st you did not telegraph us when you saw the error of too earlyshipmct

:

we Could .probably then have held the flour at a side station and made

I T'Tk'" r^" *""' *" ''''* y°"- '^^' """P'* "»"t"'^« ""^•J" by us was in en-
tering the shipment to be sent forward by the 15th, the same as the other sales
that we have made, and it accordingly went forward with others made on whatwe considered the same terms. Wo sent you telegram to-day as follows, etc.
Nothing could be fairer than we paying the storage charges at Montreal and pay.
ing you the interest if you paid the draft; and if you did not pay the drtift
then we could send forward the draft for payment, and if neiOier of these would
do, It does not alter the contra<jt as long as there is plenty tim<i to fulfil it."

Telegram plaintiffs to defendants. April 9 :

"Please answer our desp^h ofyesterday immediately, it wiUavoid trouble.
"

lelegram defendants to plaintiff, April 9:
" Consider your tender oaocels contract." /^

Telegram plaintiff to defendants, April 9

:

>-*=i



;Tt"W« 1 »T7"spm>',

ioh read thui :

—

f Crit«/ioo flour,

lor our draft •(

' If^ou rofer to

th April, oonae-

lannot accept it.

otiou bjthorail-

irrangemont for

ret."

) in earlier ship-

the railroad for

flour aad com-

i, A shipment

00 800D, a com-

late withdrawal

flour and oom-'

ruing up to the

of the whole

I :
" Consider

e on the same

ill refuse to re-

to contract, we
aft ? Answer

qupflRiOR covtet, mo.
27

to that effect.-

^
' '"°» •*'•'»"'»'' "«•'««' wpcnsc j„h;£^^^^

Letter plaintiff to dcfcndunts, April 10 •

<i»o.lly m,«, b, th.t tim. or m,U..^ I
'» »oi,i,.cl, .„bip„„„t W,h

.he.

..J.

.„cb .icp, ., 4i:::bt „r lt;^;:::':,'^^' -r r"Jt would COM them more moncv to «» ,!« .i T '. " "'^ '*^'"" Wether
The decline i„ the „j;X so"2^^^^
by accepting .he flour jou bouuhtandTi^ ^ ^'" """""^ '•'«« •»"« """^^
by having us -llitfofyouratu'atS^^
cnce. Of course, if the tron^r 1

*"" "''"'" '«8""j^ «>' the differ-

.. ..»1J like ,0 k„.wo,,.hLi^rCi't:'''lf h
"""'^••''''°"«''

think we are act nc sharo wc nr^ »ni: » tA 7 ^ '
"^^ ^o" aPP^a"" to

Produce Exchange n sT;h a 1 ^ ' ''^ *'* '"^" '^^^'^^ ^«^ York
•at all on our part ^ is atZ of H H^' vt''"''''"°

**^ '^'"^^''S a contract

nent shippera'and they we'eTftr IpiS :.
'^'' """'^^'^ *•>- ^^^ ?-«•'-

Letter plaintiff to defendants, April 15
•

'

Weencloseinvoicoofl.000Rai4l« "n-u • .-
of March 22nd. for shipmerAprfm sllfir ^iT'

'"" ^^^ ^' ^«'^-'»
amount with B.L. attaLd in '1^? ' 'ff'

'""^ ^^ "^ ''^^'«' S.% for the

due honor.
. We hJ^Z'^^"^'^!''"'''' «''^« ''»''"' I«^««'g-e

written on the face of thTB L 1 fL"??** "'"P*"^' and had the same
whicj. you will find tf more flrih^ "^

""* ^""'^'"^"^ ^^'"«"^ ""'iLMay Ist,

by .0 ordinary bill oTlldt ^IXtT.' *'" ?"'' *•"« '^«- "'^-^
.rrhe at Montreal between tife 21st.;& t

'"""' '"^ ^^"' ''^''' *»- ^

,8th of Juoe at H^^l:^^T/l: ""^r"*'
*••« «*»« of the flour 'on the/

1875.42 damages.
° P'""*"^'' ""^ *''« "^tuution of the present action for

V



SUPERIOR COURT, 1890.

Jm. B. Ktblor
• Ti.

Jobn Uigur,

111!,!-

,:i

At tU argument defendkoU urj{«il the^JWero right to rcfuae ococptaitM because
the flour wan iihippcd too noon, mil van, moreover, without any authority billed

Tia I»otrolt and Montreal, for eiport to Newfoundland.

'/The latter pretoDiiuii in now for the firt*ttiiu? heard of, for it doeaoot appear
Id the ploaa, and Ik nowhere in the correspondence made matter ofcomplaint. Od"
iho contrary, abundant reference to the flour being " for export, " or " for J»J^.
fouodland," ia found in plaintiflPrt oxhibita Not. 2, 3, 6 and 19, and defendants'
Nos. 2 and 4. Upon the quc^ioii of contract the court was strongly urged to

adopt the principle laid down in Bowes v-. Shand, ^b\. J., Q< B. 607 ; 46 L J
Q. B.661.

„

Woliptake it for granted that phtintiffVBhiprafnt of the 3l«t March and bis

advice that the draft had gone forwurd were so far in advance of the IStb April,

the date named in the contract, ns to entitle defendants to rtfusc delivery of the
one and acceptance of the other. But between the limitl "(^liuH admisaion and

» possible Judgment for defendants sonie strongly advcr^^aots intervene. It

must be remembered that pluintiflTM whole action, so far a»^elivery was con-
cerned, w^s to give notipc on the 31st of March that the flotfr and draft bad gone
forward. The evidence does not show that either one or the other tras ever ten-

dered, and certainly no option was then forced upon defendants to accept that

consignment at that time under pain of being held guilty ofdofault in respect

of their contract. . On the contrary, fhc mpmcnt defendants wrote on iho 6th
of April, "If ytfu refer to the contract yoJi-w^l find it was only tobe shipped ^

on the 15th April, consequently this is no»l||p,per delivery on the contract and
wo cannot accept it," plaintiff instantly 'smsweVad, acknowledging' his error,

\jvithdrawiiig the flour and declaring that he would " complete the contract as

made," unless defendants might bo willing to take it thou on his^paying all inci-

dental interest and charges. It was only three days after thi< by way of answer,
and when they hud ce:ii«ed to have- any cause for compliant, that defendant^
telegraphed, " Consider this temler cancels contract altogcthor."

"

No local usage of trade is pleaded or proven to make it appear that the Ibr-

wardinji of the invoice, bill of lading and draft from St. Louis on the 15th of
April was not a fair compliance with the term "shipment 15th ;

"
it is not shown

that the advance shipment for atorage here affected the market, and it certainly

did not deteriorate the quality of the article.
' ^^'^

On the 15th of April, the very day named in the contract, plaintiff's letter

Btarted^^m 'Chicago enclosing invoice and advising of shipmcnt< draft and bill

of lading with all charges paid up to 1st of May following. There is not a
single circumstance before me to show that the actual shipment of this flour

from St. Louis on the 15th was of the essence i>ffbe contract, or that " shipment
fifteenth " nieaat other than to deteroi|ne"a proximate date at which defendants

would reoBpc tlie'^our bere wbm^t was deliverable and be liable for itti price.

I have

tract

ye Wand that' plaijattfl^^^ nothing which operated a reoisioa of h

With reftre^oe to the question of damages, defendant argues that h« caimot

at l^f^^Jiade responsible for the loss ineurred on the sale of the flour here,



that heoaimot

the flour here.

':/

SUI'KmOR COURT, i890.

•tkl.

po-j^-pf ho flour at St. Loui. woul J hu-., .,ntailod only . trifliug dau.aKo. j„ba'lt.«rNow. r much .loubt that the corro.po.ulonce .how, any o«,ro*,, fi«d »„d
--•'«"•

conUnu.ng purpo.o to n-fuse dolivt-ry, f.. wo find dofondantH, in their la«t lotlor
on the 8th of April, offorioK to «ubn.it to " ,ho rttlcn of the New York Produce
Kxchan«o m «uch omM." Nowhere did they ..mn.unioato a "distinct and
uoe.,u.vocal absolute .ofusM to perforn. the proajiHo." (Benjamin Julea No
6.H. Mutl ot.t boHssuuHd that there wa. an ub^olme repudiation ; can
plmUifT even then bo i«ioppcd IVou. un attempted dd.v.-ry. I thinic not Hi,
roni .;i.- wore two-fold. Ho might troU tlu) bargain us broken aiid without ten-
d.rm.i ,. .,

•,« action, or persist in the contract and make* tender. rBonia- '

miH,Nc3. ToJ, 7(13 and 881.) ^ "'

InlM.iIlipot..v..i:v.n;,5Ar.„ndW, 473, Lord Abinger said: '• The original
ecntruot wj... ,„ no^v,.y n.o.lificd by the notice, and the pinintifls were not bound

'

hen to.ell m order to reduce the <lan,agc.s." In lloehe^ter vs. Do la Tour. 2h and H. 078, Lord Campbell, ('. J., considered that ••
it Hoetns reasonable to

a low an option to the inj„rod party, cither to «uo immodiateiy or to wait till
he time when the a.-t was to be done, .still holding it m prospectively biuding

for tlu. cxcrcc of tins optior, which mny be advantrl^ge.ma to the inooocnt party ^
and cat»liotLe prijiidieiul to th.- wrmu'-door." - ""

AboM thi.s time the market bp.ke l^illy.
'

Plaintiff unsuoeersfully offered the
flour th defl.nda„tsnt reduce,! priecs, I,.., under rcscr^ofthc claim lor damages,
andat length .sold ,t here for 8 1.25, which a,rpoars ,o have been the then bcs
obtutuable pnce. The plun.tiff reciivod «4,250 le.s.s freiirW. instead of 85 000
le,S8 freight, making a difforooce of 8730 ; to this muHt bo ,. > .d 8:12 G7 clnj^os '

and judgmcttt goc-j for K82.67. . e .

i»/aci/a»^er «tvGb., attorneys for plaintiff!

Gilman it Vavuuoji , attorneys for dufendauls.

-?

COUR SlIPl^RIEURE, 1801,

.MONt'ItKAL, 12 JANVIER, I8!)l.

Present
: Tellieb, J.

kdouardcasurai.v,

vs.
DriM«M>,ieB;

DfirSN-DK^

LOUIS PRfiVOST,

: J'rit—rrcacription.

J""'^"?r„.»
"'-"""^

''^^"l''""
du prOtd'une somme de deniera ne se present que par /w trente an9, mfime s. apria le prdt le d6biu.ur a consenti au crJnoier un^blHelpromisaoue quijerait preaorit par le laps de ciaq anneea depuis r6ch6ance deW .

Consid^rantque le dcmandeur a mis entre les mains du d^fendeur les soUes
dcdcqrocBtfl piastres et oiptyuante pia8tr«.s n..̂ m>nt reeUm^on pn, i>„ti7n

,
-Trt^

Fbbruaby—Vol. ^6, Nol 2.
X

i '-i-\->
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ao COUR SUPliniEURK, IfiOI.

Id.

u
CMfraloqup, iiuW<|urniinrnt 4 co« rcniliM (l'«r)(«nl, l« dtifoiKJeur Ini Miuvrit dM
PrAvMl. billelB prnroiMolrca pour om dnai •nninM>«, Kfln do ouniUter m dotto, ot ton

obliffslioa d» IttK pnyur, «vct inl^rfit, 4 doNiando

;

Coniiidt<rai)t <|uo «i, Inn d« rinftUuiion do I'liotinn, II N'tfttlt 4«oul4 plu« do

cin<| ann dcpuiii (|iio 00* killt>lM avtU'iit t1t<< aiimi aouiwritii, il no h'm nuit p** quo

l« r^oloniation' duhdijiimndcur dtail alom prciKirito pur oln«| nun
;

qilK) r«ollon"da

doiuandcur cut liitpva iiur Icm d<:l|<-H orixinnirox, ct rut nouiiiImo 4 In prmcription do

trontA an*, Pt (|uo, purtauf, 1't'xccption do prcrtf^iptinii pliiid^o par lo lU^fKiidottir

o«t mal rund<ici ot la rdpoimo on droit du di!tniiii<lour, quo la prowriptioa

qiilji(|u«nnalo n'cnt pan npplioublo 4 xin action oat liion fond^o;

Conitidt<rant quo lo dt^fiindvur n, Kntiit intorruption, di^puU mil huii oonk

auixBDtc-Moiio, 4 vcnir 4 rdvrior mil liuit cent quatrovin}{t-aix, oaufdurant uno

IDIM enriroD, noarri, lo^^^et ontrotonu lu (lomnndour; quo, duraot lo iiiOmo

p<5rlod(', il lui n ft>urni Ic tiboo pour win niajro, Iok harOoc, pffitt* porl<!a an conpto

pr«duit;^nc pluco do Imno 4 I'K^liio o\\ il lo oonilui.iait, ct qu'il I'a nuaai

mend dvux fnia 4 Ht. C^aairO, lo lout 4 la diMiiundo >t aatiNruutioii du
demandcur, qui dcntottratt uu domicilo du tlufundcur, ot qui »'y fuiauit uno vio

aKH^ublo, tout en ronditnt, 4 aon bon pliUNir, curtaina pctitH sorviccM uu dtjltodour,

4 la funnllo rt 4 aa niuiron

;

. .

Conaid<$rai<t quo la pooHion ct Ira choxoit fouriiicit par lo d^fondour au dcmnn-

dour I'oDt 6i6 xanN qu'il aoit jamaia intcrvunu ontro lea partioa auouno oonvcntibn
'

> quclcon(|uo, quiint 4 Icur p:iioniont
;
quo, ai lo doniandour croyait qu'il no aorait

jamais nppol<5 a pnycr, ot quo oca bona offiooa .cotuponoiiiont oc quo I9 ddfondour

^ faiauit pour lui, il n'y a pas do prcuvo quo lo ddPondour cntcndait fuiro uno

gratificatifln puro ct aimpio i^i donmndour
;
quo 00 dorh'ior n'invoquo paa mOmo

la griituiti- dia aur^icoH 4 lui rcndua par lo dtSfoiidiMir, ct quo o'oat vuinomont

qu'il Houtictit(|uc son travail conqionsait, vt uu ddii, la pco'^ion quo lo ddl'cnduur

lui rournis.siiit, ot qui valait, d'apr^ci la picure, au moina oinq piastroa par
-«- ^moia; IV,,

Conaiddrant que lo truvuil fuit par. lo doninhdour, pour lo d^Fondcur, n'uvait

auouno valour appri^ciablo en nrj^oiit pour lo d<$rundour, qui lo lui laisaait fuiro

afin do no paa lo oontrarior ; moia qu'il 00 proouruit aucun profit ni avantago aji

ddfcndcur, qui avait un porflonticl auffiaunt pour rc passer dcs pctils scrviocs da
demandcur

;

Considt^runt que In valour do la pon»ion et doH autrca choacs fourniofl par lo

ddfcndcur uu^'domandcur, tout on tenant oonipto dcs potitb scrviooa rendua par

CO dernier, serait ccrtaincmcnt plus 6hv6c quo lo montant . rdclamd on octto

cause ; ct que lo d^rendeur, auasiiOt quo roccasion oe fut montrtfo, a manifeatd

son intention d'cn Stro payd', et aDffert au demaiidcur dc r8L;ler aveo lai 4 00

8ujct4 l'amiablc,ou bicn passer par arbitros, onrcquo lo demandcur a ropou8s(5c.

Conaid^rant que la rdclumatipn du demandcur no pent dtro oonsiddrdo,

d'apres la preuvc, comme unede(mando en festitution ded^pot, vn que rien.duns

I'esp^ee ne ci'oppoaait 4 la oompenBation invoqudeparled^fendeur^ par 0^ motifs

rpvoic I'ezctiption do prescription plaiddc par Ic ddfondcur, et maintient la rdponse
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'^
c*dUR BUPiRiium, istt.

««q».n«. d^Iaro q„o I.. rdcU.«..ti»„ .!« do,«,.„.lour. 4,.ki d.v, „.„„t 'in ti.uZ , .T^ '

f«ur,,u, p.r lo drffcoJour .u a„«,u.dour. «l par.,,,., d^b«ut« U, d<.u...«d«ur d« ... .
doD,«i,d« ot u«t.oii ooniro lo d<U«„d.,ur, •»« d^rw.

Jirvdtur it MaeKai/, nvwnl« du dciinndffiir.

UOUR HUPEIUEURB, 1891.

VUNTRftAL, so JA.XVIBR imI.

BRiDciET mntji,
'^— ,— -^

—

OlMAanMiiti

LA OOMPAGNrK DU OIIKMIN DR FKR DU GRAND TRONC DU CANADA

'
. MARY RYAM Jt *t., , .

ink :~Qa.j. mottuot d. IW.mnIi* ,ccor.l* ft I. t.u». .t .,„ »nf„„ d* wtui <,„trf/(.juwen coniiquence dun OM-Mi A/i* dolt «,«, nm...-/

-

'^^''''*'**''^

JCOIUENT. '
'

Trul' "ft
'1*' ""' '"'" ^'"'":. "^''"' '^''''^ " P"''^''8«' «" » •"•» of tl'c Grand"Trunk Hallway, was injured ot Corbvfille in the Pr«vi„«„ ^ n

the oi,,a.„.Hda, of M,.,, one thouJd ei^h: lu^dfjdTd'ei^t;:^r^;that ubpuently. on tho sixteenth day of June, one thousand eight u„d™i
^

^,.ndeighty-n,no hediod in conaequcnoo of the injuries which ho fad r cdy d

Seeing tliat the ohildroo of tho said late Artlmn »,-» : * j • .

Seeing that the action was thereupon discontinued against the ilr^r^A,.*
"

temnanis to obtain a judgment apportioning thu indemnity k azreedm^ i«!lp«.d among tho partie,, w the Oo«rt might find ,n^ A^J. *g^"P«' "<>

f
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m '32 COUn 8Ul>l5RIELU{jB, 1801.

linie dii

Cuemin de
Ter du Urand

Trone 4u
Oanada

et
aiftrj Ryan

etal.

1;

) !

,. ^ T _-- i^-
ConHulrrinf,Ml..-.t the said.lato Arthnr Ryan had a proBtable business, and de-

rived Jl.crofiofii a large income, which enabled him to provide his wife and un-
inarricd childron.-two sonaaud two daughtors.-with a comfoitable home, which
they have lost by his doath . !

pnsid:.ni.- thatthe said late Arthwr Ityua largely assisted his married d.ii-h-
tcrs

;
'^

I

nsiJcrinj: that the widow an^ all the children of ti.n said Into Artliur llyau
have Wffored damage by roasoii of his death

;

I
,

Conyioring .hat hi«*ridow is the greatest sufferer! havinir lo.st the comfort-
able homo and. maintenance which .^he was entitled lo %act froui tl.o .,.,• 1 '

to
Arthur Ryan during the continuanceof their mafl-tagS; that hJH youn-est child
Cecilia RyiSf, who is jitilla minoi'; is t!ic second sufferer iu dcgicc, havi^-'
,lost a home and maintenance, Which she would have had until she was provided
in marriage; that his other unmarried daughter, Mary Ryan^ is the thi.d mf-
forcr m degree, having also, although of age, lost a home and maintenance
nhicu Biic woulu have l.ud until provided in marriase

; and t!ir.' hie '-*!'>'• child-
ren come last, his married daughters having their husbands to -look to and his
sons being of ago and without ailmftit which might prevent them fronf'workinff
for their livipg,;

b

Considering that the indemnity agreed upon and paid, and now despositcd in
-the, hands of the attorneys of the pariie?, should.be divided among the parties
entitled thereto, who are the widow and children of the said late Arthur IJyan
whose death was caused by the fault of the defendant, according to the relative
damage which each suffers in consequence of his death, and that it should be di-
vided in the ratio above mentioned. Doth apportion the said sum of seven thou-
sand dollars as follows :—

,

4o. To the plaintiff Dame Bridget Hynes, the widow of the said late

. ^'£" Jyan .._...,.... 53^00 Oy
2o..loMi88 Cecilia Ryan, a minor*.; ,...,.. . ioqq qq
30. To Misa i^ry Ryan.... ...; ,.. JtJ^^^^^Z^;, gOO 00
4o. To James Ryan,4»u unmarried son of thordeceased,. ;. 400 00
60. To Edward Kyan, another unmariied son of the dijeascd...*..!.!! 400 00

• 60. To Alice Ryan, wife of John Bennett...'. ....1 „ 400 OO
7o. To Margaret Ryan, wifeofJohn McCloskey.. !.......!?...!!!!.!. 400 00
So. To Annie Ryan, wife of Heng Sharpe .^..;!.

.'.*.*.'....
400 00

^ $7t}0p00
And doth adjudge that Messrs, Curran &Grenier, the attorneys for the plain-

tiff, and Messrs. Doherty and Doherty, the attorneys for the intervenauts, do retiia
from the said-deposit made in their hand? the amount of their respective taxed
bill Of costs, and do thereafter pay over to each of the fiaid parties the amount
hereinabove allotted to him or her, as his or her share of the said indemnity
leas theu relative share ofthe amount of the twobilla of costs calculated in pro-
portion to the amount of their respective allotments.

CumiB <fe Grtnier, nooatu de la-dcmaadoroMo.

y^



_ COVR SUP^ftlEURE, 1891.

COUasUP^RIEURE, 1891.

MONTRfiAL, 24 JANVIEfl 1891.

" Prdscnt :—LoRANOER, J.

DAVID THOMAS TEES IT AL., ^

.Tt

ROBERT McARTHUH,

vs.

Concordat.—fraude.

D»ll«NDEi B4

;

Dkpkndijcr.

• f6rence indue our lea Lire^J^n^^ ^.*'-' '"' '*'"'""'' "'»'* "oe p„.

Attendu que les deniaurdeurs rdclumenfc I, somm„ ^ •

piastres etvingt.huitccntins mo„.«„»T r '".,r°""*'
''^ <"»1 cent qu.itoize

dear leur a con.,eati 2 Tallr
' I . "S

^^'"'"^ P'0'^««oires ,,«e le defcM.-

n.n huit cent qu.^tvioT eu tvl^' ? '"/u""'"
'' '"^ ''"^^-P* '^-''

'

Attondu que le dSeu ploLT ,' "^
'"^'''''^' ^'^'^'^

'

soixante e^r^ins c^^ a nil^ ^*^'7'^"-> une composition 4 raiJ de »

des dits Imandeurs eXnutre^ 1 "l^^''''^^^'''^^' «" '^•^^r «* a la s.ti.sfaetion

laprdsenteaetion^cp^l:t tLffr^'"^^ '^^

total de la ru^^XT^:^:^:^:^;}:^^^^^'^ """"^ '^•"''' '« ^•^^-

dcurs .v'ont donnd leur co„senteI„Tria diti t
' -?""''"'

'
^"^ '^^ '*'="'»"-

le d^fcndeur leur paierait la d L h l % """P^^^'od qu'A la eonditiou quo
les billets ^^.JS^^^^^"^^^^^^
les demandeurs ayant dound au dpf.n,^

'
bonnes sans considdrution,

PM aifeale, ct nW on. l'™™„ .
" ,'"'P'?^ ''« !» «'«« composiiion, nVl

que ri ™«c.blig.,SIJl^^SZ;.,
'^"

r, ""' "'"'>«''» °»'»*i
d-«ndeur,Wd ZLsol .ZT. ['^ f^'."

'" '"^ '""« "^'"«i»"

*-»=i^T>«Trowld ceut de sa defense
d^jlaraHoP

i:
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nli.'^"*'
^•^"'^O'c J" J«e <J*^fc-nso, inaiuticnt I'action, ct condaiune le ddfcndeur A nuvor

vs. JIUX dctn mili^iira l.> Qr>...,t«. ,1» -:_. ... .
• " pujft-r

©*vi(l T.

courant, uvcc intjJrOt, sur lo montaot do chaque bilLt dcpui, 1„ dutc do lour

McVurmtck, Dudos et JUurch^on, ovocats dcs deniandours.
Greenshidih ct GreensMelds, uvocuts du dt'feudeur.

i*
»i''i

¥

V ,

(OUR SUPERIEURli 1801.

n.

f

• '^'o.\'T::i;AL, ID ja:.'vii:p.

- I'r6cnt; Lokancer, J.

J. H. BI10\VXI\(J

^'^y ; -----T : -----^---^, --^-
-^

----- - ,------- ---- ,---

J'OIIIS M. S. ^1'ACKMAX. '

*htgcmait.~FrrciiriLi::i lanuiotr.
•
J^r.fc :-Que lo seul j.igemenf de la Cour est celui qui est parapl.:, , ar le juge qui I'a pro-

d« Iw»l.?!l"'!
'""^''''"

'• "' '•'" "* ^""^ "'" P"*^ Jyndiction pour s'cnqucrir

474 C P C )'

""^ J^sement, ni pour.le changer ou le modifiw. (Art. 473^

,, JUdEMEXT.
,f

:

Atten,k que le defendeur se plaint du jugement cnrcgistre centre lui dans leg
•

J
reg,.tres dc ccttc C^ur, on ce qu'il n'cst^pas confarme a celui qui a dte prononcd

,

.Cour tenante, cj allegue, qu'il (le dit defendeur) a ^td condamne, cour tcnante '

a payer au demandeur uuc somme de cinq piastres de dommagc avec les fii^do
1 action, telle qu'intentde, tandis q«e p^r le ju-euient ecrit et cnrcgistre Test
condamnd aux f'rais seulcment dc. I'actiou. •

'

Attcndu qu'en raison des faits ci-dessus, le dt-fendcur deinandc que Ic ju-emenfc
tcl que prononccJ cour tenante, soft enregistrd dans les registres de la Cour Su-
pdricure suivant sa teneur, et qu'il .<oit enjoint au protonotaire de cctte cour de
faire dans les dits registres, les entrt^es conformes i ce jugement. biffer et effaoer

*celles qui ne le sont pas.
<^ > »«*»

.
Attcndu que le demandeur a mis en question, avant que les parties fu^sent

admises k l'enqu6tc, la juridiction dc cette cour it connaitre du mdritc do la prd-
' «««t« «q»«te, vu Qu'elle a pour objet dc ehangcr ct modifier le jugement vdrita-
«Dlei dc la cour; y „ ^

Jjonsiderant quo le seul jugement veritable de la cour est celui qui a 6t6 para-
Vb6^t le juge qui I'a prononce et a «Ste cnsuite enregistre

; que cctto cour n'a
pas jiiri^ictiQp pour s'enqudrir de I'exactltude du dit jugement, ni pour lo chan-
ger oi^le modifier, ce qu'elle ferait en ordonnant au protoDotaire d'cntrerdaqs
ies registres de la cour un jugement diflfdfant matdriellement de celui qui/dtd
iptraphd et signd par le juge. / ^

^fienvoie la requfite avec ddpens. r^ '
: ^J'v

-Burroughs & Burroughs^ attorneys for plainfff. ,
-——^^^

.^afleur & Ridk, attorneys for defendattt ,.

I.
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COUR SUPflRIEURB, 1891. '

'
' *'t>NTRfiAL, 2 JANVIER 1891.

^

Present: DavinsoN, J.

^^ va.
' DuMANDHtrR

;

. ELIZABETH snoBlLEV, •

Okfbnokrkssi;.

"o'^naissemeHt.-^Tramport.—Gaqe

iinui-icr tessionnaire (lu connaisaement. (1)

JCGEMENT.

°^^^'^°' *"r"'« accommodation of the makers Bpnthno,P-„o

T M n J
aeienaaut, fcjr way of security, a warehouse rcceiot issued h^

cdJ«,»,„,c.« Te ba^d^ o° /
«»''°™"»»': 'l>". "»'% .Iter «.i*

for other, ,l,TrB I, K '
"'"<'f»»»'i»'o lime were eich,»g.dl

-tX't4" LXT Z7'"1 ^ ?*
°-"

'" ''""^' "" *-
00.C tlMt-ib. ,„?r 7" """'ferred to the pereon *ho diseoonted tW
.o.:'.oi;:f :!;: :zzz"'"'

""'
'- -' """'- "•«so«>,co,ered by u

:

tweet, founri;
"1"' "'!'*"' ""*»"'« «"iP« ™ only issued OD tb..

«. b.:tdi'dXt;;,s:,f
°*°" '''°'' °" "» "'-^ "-^ "'^'"'- «s'v

..d w«eho.,er«*,p, werei. r.ph,eem«it»f toy ,ee.ritL „, even 17^1/
•™«<f .ny .gre-mcm made ., ,i. .„. ,1. .„,/,„ ..d^;

.

;:^'
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Considering said woreliouso receipt and ciiddrscinint were an follows

:

" Store 32, St. Frongois Xavior streit, 'iOt).

"Kccoived, Mttrdi twenly-fouith, oij^htccn hundred and ci-lity-cight, from
•^•'BcuthniT Bro8.,^foK account tliemsi'lves, one cmso dry ^'oods, No. ^, and
•" which will be delivered, on receipt of iliLs warehouse receipt,—contents etc.,
"ubknowu. ' ^

s, •

" (Signed) T. M. Bryaon & Co. (Endorsed) Beutiiuer Bros., per G. B. Bur-
"land,"

;
Considering that^ by Consolidated Statutes Canada, cap. 54, in force as .

' regards the respective rijliis and liabilities here in question, no transfer of a .

warehouse rcecJJjt, by cniuiscnjcnt, to any private person, ns collateral security
for any debt due, 8o as to vest in such private person all tlje ri-jht and title of
the endorser in the sub^in^t matter of the warehouse receipt, with rightHo" sell
in default of J)ayment, was to be. made, unless the debt was contracted at th»
same time with the cridor.so.iient

;

Considering said endor-'.-ment of sailif warehouse receipt operated no delivery
of, and vested no right in tlie goods tlireby described :

Considering that the s.iil transaction was never completed ns a contract-of
pledge under the Code, inasmmjh as,tlic thing <;iven in pledge was never, either
actually or con&tj-uctivcly, ddivered to, or placed in posses-sion of, the defendant ; ^

Considering that plaintiflF is curator to, and represents the estate of, Beuth-
ner Bros.; that taid Beutlinor Bros, assigned in December, eighteen hundred
and eighty-eight; and that, at the date of their .said assignment, said goods con-
tinued to stand jp the books of the warehousemen, as the proprietors of said
ivarehousc receipt; -.

Considering that plaintiff hath proved the material allegations of h"i.s dcola--

Tation, dismissing said defendant's plea

;

'

Doth condemn the defendant to deliver lap to the plaintiff, in his said capacity
of curator, within fifteen days from the service of tliis judgment, the said ware-
houEc rec«j»t, and, upon her default to do so- within said time fixod^ doth-
reserve to gNo further order to establisli the exact value of the goods reprc:
«nted by said warehouse receipt, the whole with costs of suit. •

,

J. P. Cooke, avocat du <i[L>mandeur. v
.

Abbotts, CampheUet Meredith, avocats de la defenderesse. ' »"'

>%

Af

.

^„
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COKJlR SUPlfiRIKUnB, 1891.

M0.VtRfiAI,,2!IJA>fVlER 1891.

Prt'scnt: Tellier, .7.

,,.j( ARTirURPRfiFONTAr.VB

TS.

• JOSEPH PIGEON.

'

^

nouTClle inJcriptian. ''

''*^"'°*""^'^'»''
'n«"'q''il doit 3- avoir unei

r JDQEMENT. -
'. -^

ConsidiSBant quo le dcmandcur s'cst ddsist^ du dit i„a,n.«n* i
• .

LTmT r * ''"°"*' ''i""™"""" o.tn>«,di„,i„ p,r.r™te„°

"„ .7™ "'^ ^ ^'^ "pentenra, jKiur Bon i..lr»Mion, ,„ ,„yie „.,„„,

J: ^. 2?a»«, attorney for plaintiflF. \.-;;A '

Xarwtt «fe ^rorfewr,. i^ttomeys for defendant. •

n<'

• n-

" : \

'
\
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COUIt SUrERIEUUE, 1891.

MJXTRfcAL, 27 JANVIER l!^91

l*rJ8cnt*:-r-TAiT, J.

^FRAVcis McCaffrey,

PETER PATERSON HALL ht ^l.,

-
• rx /

CirARLESMoOAFFRO^y,
/ >

Dkmandiurj

Di:rKNiiKuR8;

MlSKH OADgK;

L'Honoralle J. EMERY ROBlDOUX, procurcur g6ii6riH,

Pouvoir legitlatif—Riviere—Navigation

.

Intbuvknant.

Joai:—One le Statut de Q'l.'bec, 36 V^ cli. 81, n'est' pas ulfra i>ire» dci pouvoirs de la

legislature provincial!.'.
'

JUQEMENT,. *

Considering that the iil.iintiff claims to bo entitled to recover from defen-

dants, for the use of ecrliim booms, on the Nicolct River, 'during the ye:irs

one thousand eight hundred and eiglJty-sevcB and one thousand eight -hundrW
and eighty-cight, the sum of nine hundred and fifty-four dollars apd eighty
cents, under the authority of 36 Viotoria, chap. 'SI of Quebec, and as being
vested in the rights of Antofrtc Mayrand and Clwrles McCiiffrey to collect

. *oomagc charges given by said act to them jointly with.plaintiff

;

.
"

'

\

Considering that defendants plead :— .
•

' '
.

1. A general denial
;

> -
' „

2. Tha^aid act w:« M7<ra wtVei of the Quebec Legislature ;

'

3.Tkht the Kbovo cited act authorized tlfc three parties therein named to
coUjjrt said charges, and that no transfer authorizing plaintiff to collect in his
name alone has been 8i;>nified upon defendants

;
.

4. That plaintiff's action is prescribed
; .

5. That defendants repaired the Booms, in one thousand eight hundred and
eighty and one thousand eighty hundred'and eighty-one, on the express C(yi-.

dition that they were, not to be charged for using them ; and thattJioy spent
more in such repairs than the boomage charges would have amounted to, and

^
it was agreed t^it Bnph expenditure should be accounted as pnyment of such
charges;

'

' 6. That plaintiflPs claim is compensated by the sum of sixteen hundred dol-
lars, pjid out in one thousand eight hundred and eiu'hty and one thousand eight
liuntlred and eighty-one, atjthe request of plaintiff, in repairing said bwms;

. Considering that the attorney-general of the Province of Quebec has inter-
vened hereinj add, by his intcrTCntion, denies that said act was or is ultra
^iret, as defendants plead

;

i

Considering that it was expressly p oyidcd by said act; that the piers and
a>ooms to be constructed shoi'd be so placed as in no-way to interfere with or
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piors and

!ro with or

obstruct the free interoourso and navigation of the river j.that defendants hava P- McOafflroy

not proved that the work done under said act did in any way obstruct the Pete/p. Hall
navigation of said river

;
that, moreover, tljecharges authoriBcd by aaidaotaro •'•'•

onlyxcollcotablo frpm those who may have ^(ilunturily used or claimed the use of O.licOttttoy
saidbooms, for the preservation of their lumber or effects ; an^ thafdcfendanU

,,i,„ ^^^^^^
did voluntarily use and claim to use suid booms, for the preservation of their JBR^idou*,
logs, and benefited by the use of them

; ^* P'""- K*?'™'*

Considering, therefore, defendants have faij^to establish, the said act was
ultra vires of the Lcgi<jlature of Quebec, tind that their second plea is unfounded
and constitutes no legal defence to the present action

;

ConsideWng that plaintiff has proved tjijit he is vested with the rights of said "

Mayrand ind Charles McCaffrey to collect the boouiago charges authoriicd' by .

"

the act as respects Mayrari^',-by the dcc4 of ninet9enth April, one thousand eight
hundred and scvcnty-thrcc,.refcrred to in plaintiff's declaration, by whi^h May-
rand became proprietor of the " upper booms, " subject to the obligation of main
taining the same, and subject to the express charge or reserve in favor of plain- '

**

tiff; th.t he alone should have the right • of collecting for his own benefit thq
charges authorised by said act from all persons usihg said booms, except from '*

'

Mayraiid, hislieirs and assigns; and that, as respects Charles McCaffrey, be is

a par^r-tojliepresent suit, and does not contest, but, on the codtrary, acquiesces
in plaiutiry^^Smand, and has declared his consent to the granting of irfaintiffa;^

"
•

cowjlMsioiis that no signification was nccess||iry of said deed of nineteenth of^ 1
April, one thousand ciglit hundred and sevl^nty-three ; that, moreover, defen- f

'
dants li.i4 a knowledge of said doed.'und recognizpd plaintiff as the sole person ^:
entitlcij to receive the charges for using said booms, and paid him said charges for

' several years, and that, for all these reasons, defendant's third plea is unfounded j

.

\
Crtnsi.lering that defendants' fourth plea is likewise unfounded, plaintiff's

action not being prescribed

;

- •

Considering that defendants' fifth and sixth pleas are not proved, that by the
deed of thirty-first July, one thousand eight hundred and seventy-five, Mayrand 1
assigned t6 \ym. G. Ross all th^t he acquired from plaintiff, but subject to ' '

this reserve, namely, the said " Antoine Mayrand, however, lesirving forrhfrn-
" self, his heirs and assigns the right of using the said assigned premises for
" the preservation and passage of his own logs, free of cbaiges, that "is to say,
" the same rights as were reserved to the said Antoine Mayraod, in and by

" "

" said deed from Francis McCaffrey. " That said deed was also made subject
,

to Maycand's obligation to maintain said booms to the entire exoiieration of Ross
;

- Considering that, by the deed of oighth April, one thousand eight hundred and
«ighty, said Ross assigned' to defendants the^property so acquired from May-
rand, and defendants held them under said deed during the seasons one thousand , -

cighl hundred and eighty andone thousand eight huq#ed and eighty-one, for
which boomage is npw claimed ; .

Consideringthatdefendants'didnot, bysaid deoJ, acquire any right to the
free use of said booms, and that as towards themJIayrand or Michael O'Shangh-
messy (^ho acquired Mayrand's right of passing his logs free, and assumed bis
<ibligations of maintaining said booms under-deed of fiaeeoth June, one thou-

'i'
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COUJl SUP^RIEUKB, mi.
ffl

C. IfcCaff.^ Oo««ideri„R tln.t ll.c Lt that I /r f
''" ''^P""""* '"'" '"«» ^''"J

J.R.Robidoux.drod and cid.tv ono .1

*''^"' ""'7*=*' "»"' «^^'y»"y ""J ""« thouMmd eight hun-
Proc. g6n<mJ ""»»"« c'«"»y-ono, docH not relieve t honi from the nnvmn.,* nP i

clargcstoplaintiffnow^ou^httobereooverodn
t .vI.^T^^^^

booms Huhiect to ih.. n,r|,» 1 ,
.

riu)veiou, ns tlicy, del, ndunt*. iicquiiod ho d

«»i«Stlic,«moi
"^ °' P'"'""""* '" «"'«' li- " .11 oll,c, p»„„„,

CoD«i(lori„g ll,»t ,,l.i„tiir Ilia not I0.1 l,i, riitlit l„ c„l|,., u, ,., ,

s:::o t:;'C',;,':r'"."
7-' -

™'""'^".' "- :!tT:

assuiood his olli,.ations to n.uintiin .«i. V "T ^ ^'"'"K''"'^*'^^. *'«»

to maintain s,.id booms th „ 1 i""' v
'" "'^""'"'^ '°^'"-'^« cJcfendanta.

if. 5bBan, attorney for plaintiflf.
'

_2L '^ r»— -'J ^.
.,v

>4y. for attorney general^
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COUR S^RIEURB, 1891.

MONTRfiwSa PUVPIRR 1891.

PrdsoDt :

—

JittC J.

AJATOLE CIIERRIER,

i^FRED MESSV,

4

s-

-'SoUtlarili,

OiiiAKDwa

DfcnNdgro.
' Motah-e.—HononiireM..

. .

'

9UUEMEOT* " :_ L^

ZiT2 I^*^" r
'"«'!"-'"' d'uB^k so.,»o do cent treito-^uf.

nota.ro pour le profit ot avontage du defondour..-4u diwepb au LaM
Attendu que lo d^fondeur oontesto, di«aot : lor Qull^Jpns toou porsonnol

sXl V"!;^ t'""'^'
'«^^»-"«-f-^IVat't^,po':r Mcir" :

un o,„qu,^rao, quatro nutr«8 porsonncs dtant responsablos avoo lui et la loi no

compte Hont ,rop cMoveos, quo lo nouiro a .^cj-l-envoyd un promior oompt nor.?olamaut quo quHtro-vingt-oinq piaslros, oo q^i ost onooro trop et offTant Dararra„gc„,e„t uno sommc do vio^t piastre, qu'il oonsi^ne •

^'
''"**'""*?"

rrdtrTn"
?"'"'."•'

T^^'
'" ^"''''' '^''' ^' ^"^^^'^^ <5"^it parti i I'aoto

C^JZ^T" r '"• 5- f-- '••'- principal du oompto .^la.. tquo b.e„ qu .1 a.t oppose A cot note uno 8if,^naturo sooialo, il y agiLit ndtfnmiinspersonnello^en
t
pour la fbr„.ation d'u,.e .o.m nouvollo ot se portant ZZllson frdre en mSmo temps son ^socid •

' /^ ™" P**"

Vu I'article 3619, des Statuts Rovi^de Qudbeo.

^Idus; '
*""""' '"*'**»«-'^''' quality ot Via valour dos »orZ

Attondu qu'on 1888 lo notairo Lomire. o^dant du domandour, a remi- au

<|i,at«^vingt-c.nq piastres
; c^uo Won qu* «, chiffro soit trdjleytf relativeme»taux sorvoos rendus, il e,t n^anmoins jusqu'^ an certain point, soatenuTIa

p«ujo;qao dans tous los cas, il no par.it pas avoir it^ oonto,,^ alors et q^^Iy
aliouencon3<5qtt^noe,de!eteairpouraocopt($;

.
i-ii— ill m— i- - A. : .11 II. ! .1 »

/

I
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„ Altendu quo qiiant tax autres itema du compfe, il« na aont pas luffi^amincDt
Alfred Umj prouv<J*, fo cddant, cotcnda oommo t<«n.0in, no pouvont bo rappoler luti. .mmeol

la naturo ni la durto doa acrvioca ineD(Jonu<<B iV cca Uetua et n'on donnant uuouno
oxpiioatioD aatiafaiMante

;

Attcndu on coni.A|uenco que la iroiai^mo exception du dt^foudcur est fonddo
quant auaurplus do lu ditc mmmo do qualro-viPRt-cina piuHtrei..

Mninticnt la ditc troiHicmo oxc«jptioii du dt'fun|lcur, pour uutant, ct eo
, .

con«iqucnco renvoio la demando pour lo Hurplun d/iuandd, ct nocondamoo le
dt^fcndcur A payer ou demandeiir quo la dito s^niiiio do quatrcvingVoinq
piaatreo, aveo intdrOt du douio novembro, mil huit ofelit quatre-vinKt^dix, jour do
I'aMignatioD, et lea depcnt d'uno aotion do cotto chtLo, distruil« A ilaftroa IWrard
« Brodt'ur, uvocals et procureurs du deniandeur. / \

COUR i^P^RIEURE, 1891.

MONTRfeAL, 23'Pfe^^RIER 1891.

'^

PrtVpnt :

—

Paonuelo, J.

DA.Mi: MARIE MARGUERITE JOSKl'HI.VE FKLLA.N'D,

v«.
DCMAMtNIIRMa;

>

LA CO.WaU.VIB du CHEMIN DB FEU CANAblEN DU PACIFIQUB;

. " DfcVENDIRIHflie.

Voilurier.—Retponmliliti. '

i .

Jcei :-Que le voiturier est tenu de remetire au Toyageut la valise que ce dernier lui a
conflfie, ou de prouver que. si cette livraison est impossible, oe nest paa aa

,<.
' • fame, et que, s'il pr6tend qbe sa valise a disparu par cas fortult, ii doit orou.

vcr le cas fortuit. *

_ . JtJGXUENT.

Attcndu que la dcmanderess© r»?olame la valour d'Hoe valise et son contenu,
qu'ellc a fait transporter par la compngnio d«5fcndoreg80 de St. Eustacho a
Montreal, le 11 aoiit (1890^, et que la compagnio a fait d^faut do lui/emettro
,8ur presentation du oh^ue ou oontrc-marque, qui lui avait ^t^ livr^ par la
dite compognie^ lorsqu'elle s'est charg<5e de transporter la dite valise

;

Attendu que la d^fenderesse daos son plaidoyer A;rit, nie lea allegations d&
la demande, et qu'ii I'oudienco elle a prtftendu que la dite valise avait <5t6 voltfe
dans eon hangar, malgre tout le soin qu'elle en avait pris.

Considerant qu'il appert de la preuve, que la ditc valise am transport^
'

4 Montreal 1" onze ao6t, et wise dans la ohambre du bagage non reclame vers
neuf heun s c Tavant^midi, a la gare Dalhouaie

;

y^ue le douze aoflt, lorsque la
demapdm.s c I'.i rednmee, la dite valise «tait disrtrue, ct qu'aucune explioatioD
n'a et6 dflnuto de sa disparition, qu'un grand o/inbre d'cmployes soiit pr^posA^
4 la garde du bngagp, h. la gare Dalhousie en q/rstion

;

Que la plupartde cos employes ontete entei^s, et qu'aucun n'a pu oxpliquer
I'enlivem^nt deladite valise; que deux des dfts employes n'ontpasm entendus^

' /
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ir cut foaddo

I
I

I

parooqu'iU ont laimd lu aorvico do la clbinp.iRii(o, et t^m leaf r<«4t(lono« oAtuello

wt inconnUib
; quo lu houIo «xplication do la pcrto do cotto v.iUho cHt qu'cllo ii

6t6 culev^ daiiH la j()urn«5e dii onu', wtit pur ni($priflo do I'mi do» eniploy^t qui
rauroir livrdo pour uno nulrp, soit pur lu iii<5pri(to ou Ic ?ol do quclque voyngcur
OU <Jrrana;(ir. ^—•, *

CoiiHid«5tttiit quo lu delfen.lorcsito tUuit tcnuo do remottro In diiu vuHho H son
propriitiiirc aur litraiAnn do In dito coutro-niurquo, ot (|u'ollo no pout fllro

liWrt',0 du cctto ol»|i>;utiou, quVn prouvunt quo lu livrainon uu out dovonuo
inipoHsiblo Nans Ron (ait ou'iJu'fuuU',ct qu'cllo itaittonuo do prouvor lo ons forluit

qu'cll* nllri-uc; .quo diin<« les cli;oonstunon«, olio n\% puH <$ubli quo la vuIIho ait

616 onlevoo fans lo fuit ou l.t fiuto do hos oniployt-H, qu'uu ooutruiro la prdsoinp-
tion est qu'ijl y u cu fuuto do lour part.

Considori^nt quo lu valour dc h dito VoIIho ct So(f Coutonu'u 6l6 proUv<5o fllro

do lu Houimo do deux' oont trcnto-huit piustrcs ot vingt-oinq coatinn
;
qu'il o'y a

pas lieu d'uccordcr d'ltutres domiuugos ^ la donmnderosso, suit pour d(5oliiration

solcnncllo, consultations et pna ot (MinarclicH faits pur ello on oottc uctjon. .

Va los articles 10G3, 1071, 1872, 1200, 1(J72, 1G75, 1802, 1815 C. U.
Condaninc la couipajrnio dtffcnderoxHo 4 payor A la doniundoroHSf), lu somtne

dodoux cent trente-liuit piastres ct vingt-ciuq o.jntins*, aveo iut^ifit du oinq
D0vcinbi4 mil huit oont quittro-viiigt-dix, jour do I'uHsignation en cotto cause,
et Ic8 d.?p5n8 distruits & Mtrtf. E. L. do Bellcfcuillo, avoout do la dcm^dcrcsso;

Dain«>l4ri«
M. J. t'cllMd

TS
La (Junkp*-

Rni« du
Uliuinin de

Fer Oanadlcn
Uu Paollique.

v^

COUR SUPERIEUIIE, 1891.

, MONTRKAL, 27 FfiVRIER mi.

,^ Pi<5»ent ; XORANOER, J.
#. * - .

PHILOMfi.VE B6NUIT it al.,

vs.

ALPlIONSB"OUIMETiTAt.,
,

^'

SuistiltttioH—Grevi.

Dimandedbb;

DiFKHOBOaS.

Jo«ft :-Qu^le gre»6 de bubstitutioo eat propriotaire dea crdancea de la aubstitutioD, et a
le droit d'en pourauivre le recouvrement ai^et aux droita que prfssMeront lea
appcl6a, k I'ouTerture de la subaUtufioo, et que lea dibitsura de ce6 cri-ancea, en
oppoaant »u gnvb la aabatitution et lea droitaqui en dicoulent p^r lea appelia.
MCipent du droit d'autrui. ' • y ri~

,

. JUOEUENT. .•./-'

Atjendu que les denaandours.r^lament lo luontunt d'uno obligation qui "leur
• 4UJ oonsentie par les d<5feodeur8, le vingt-troia juillct mil huit cent soizuDte et
dix, et que cos derniers pla^deDt

:

lo. Que los deDiandeure^n'out p:i8 quality pour pouiisuiTre ; attqnda quo la
oreanoe appartient i^ la substitution de feu Francois Benoit, dunt los dewaadcars

n , ,
••-;•. ^ . #

\

/
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•4-
P.lknoit.t.1. 2o. Qao l«i ao,„u..d«ur. ont du( p«yrf, p«r'la r,Jal|«iU«rt ,|„ ctrfino. i6n>U$t
Alph. Oulmtt o..Ilaldrtl«i *|ui luur itnt iMrf IrnfmiwrliV,

It

I

'ill

i'mM

l!j ^:

t"

I

./
u.

/'

Jo. guo Ic. doiii(inJ<3ur.i mni iuoipabloM de nnneura m* *hniA» oollalJraU;*,
«t, ooni«'<|u.Mnui..iU, mnt not. roTo.abki, ii rccuvror l.i dutU) prinaipiil«

;

C'oni.idt<r*r.t «|m> lohliKMiori » di,< oonmnui.. ..us doiiiui.douro. tel qu'crigliial.
rciucnt i\U^mU .iani U d,!..|«ralioii «t lu brof .h, M>mniaUot., «t quo Ion diJfoo-
dour, ont M iiMi).nd. par J..« crd.nolon oiin>r« K,H,,«iU iU m, «,nt oliliK«$>*

.
quo,

dopuu I'ucliun, il .. t<«d oonH:.t45 quo I«m domondour* nont grBV^}* de Hub«titutioa
et que l« r«clai„atwp qui f..it I'objot do b prtur.uit,, ««t tou.Mc d«n« lo lot
d Allrcd Bcijou, un don gri,v«^» «t, on inOiuo ti).M|m. uti d<i. douiandeuri

;

C..niiid<«rttnt qu'tn m quiditd du Kre»<S lo «1U Alfrod Donoit mt propridtaire;
cnipi« «/omi/i.-, d« la ori«.nco..oB peUv onuw, ot a lu droit d'oB pounuivro lo
rocouvroniont, «uj..t aux dmiti .|u^ po«Ad«r.Mit lu« nppoldi \ louvcrturo do la
Mbntitulion, qu'eu op,K*«»t laHuUitution et \m droiti qui oq doe-.ulcnl pour
Un apiKiIdd, luN deloiidoura oioipoal du droit d'autrui

;

C(.iiHi.Mrarit quo la partioipati.m do toun loi erduiaiorti nomindi dan.i i'noto
d'obli;<ution it. hi pru.-wntc dcuittode, oMuro aui-diSlcudours uno quitt^inoo ploioo

..etontiiro; /'

-4^./
'

CV.OHidt«rant (jue leu sftrHds con»t»5rnk» tranHpor«doii par lus dofoudouni n'oot
pa» 6X& r<'uliii<!oH, ui„«i ,,uo le prjJtondcul Ioh dits ddfondourf.

;
quo con aftretda

ooiiHmtnicnten viiiRl-quntrcpurtHou aotionHdoln 8ooi<Jt<$ de Ooustruotion du dia-
triot do Motitidiii, dcvonuo pluH tard la Socidtd de Piflt ct do Crddit Fonoier

;que ooltp WM3it<t.: a <5td iniw en liquidation, coi.lbrmdinont au Statut qui rdgit
la liquidation do «cnibl.iblc« inntilutiona, aprt\.i qtto Ion fornialitds vouIuch par U
lot ouHsont 6x6 rcniplioH, ot plus do diz nm aprcVi I'dolidanco do l» dito obligation

j

quo loH dc-lcndcuM doivcnt a'on prendre i. oux-riiOmea don oonsdquonoon rdnultenU,
dcH rctardH qu'ils ont niin ^ rclevor Ion ditu* sarotdos collatdralca

;

Conslddrant quo Ion deniandeura offrcnt do ddduiro, par lo retraxit qu'ils
produincnt, Ics n.ontants qu'il* ont r6alin<J^ tant nur la liquidation doa biongi do
la dito Ho«iotd, que sur Ion Hftrcfda collHUSrulc^H e|l«ij-m6mon

;

Conniddrant qu'il apporf, par lo dit retraxit, quM} o«t' maiatenant dft auz <

doniandcurrt unc sonimo de nouf ooqt cinq-rtanto-ot-uno piastres et viogt-huit
ccntinn, y coraprin Icn inttVets jusqa'au preiiaier juin, mil hmtooot quat^e-vingt-
dix, et que la rdolamatiou do« domiodours cnt bicn fonddo juaqu'A coiicurrenoo
de cc nioAtant

;

Cqnniddrant (j-io \<^ ddfondoum n'oot pan proovd lea alMgudn do le«(r ddPenM

;

Rcnvoioitt tlito ddfen^^et oondamne lei diu direndeur8,-conjoi«toinenk ek
BoIidftirenie.it, A pay.-r nux domandeuhi la dite somme de nouf oent^oinquante-et
uneriastrcnet vingt-huit oentinn, avco int^iflt du prfmior jain inU huit oeat
quatro-vTngf-dix, ot lesJ^pcna.

Biique, Lafontaine et Turgeon, avocats dos domandeura. . ^
Laeatle, BmiUon, Brniieau et Lnjoie, avooata dq ddfendour

• * —>--,-_ —

^
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(X)UK SUPFiRIKUKK, 1801,

MONTRJtAL, 37 r«vr«iKit mi.

PrrfnonI ;—Lohaniikh, J.

DAVID OUIMBr,
^

1.

^••

LA lllTii l)IJ>MONTRfCAI.,

I)i«*iiuavii
i

OlirilNOINlUK
Cil* df Mmtrltl— fifijm>pruU!on.'-luJL„t,

.lu'll p-l. a M. «n,«M pour co«,*r...i«„. .I«r.a. 1« coramlmlrl;.

JUdHNKNT:
^Atl«oa« .,.,0 l-actfoa j!u don,u„.lour ..i |i«ur nuppl^.t d1,^„it4 .^«ir

taut <lo
1 cxproprmfion ,1 u.k, b«uti<,uo do plombi.r qu'il .K^eupait nur lu rue 8t

rinKr.llif
°"'*" '^""' *'"""'" """^ *'" '""'" ''""•''

'
'""' ''"' '•""'"^

Attondu ,,«c la d.«„re.H<, pl..ido quo I'c«rroprb.ion a .t„* f„i,o conforu.d.
r»CD Ala lo. ct,,H« I'iJvalua.io.. dc, oo,n,..m.«iroH ost confurmo A I. prcuvo
n CHt po« ontaclu^o d crrcur ct coun'o Ion donuna^,., souffert, p.,r lo deu.a„duur •

que d «prd.i la lol, Ich co.,„„i.«airoH no doivont nccordor H rindoumitairo quo loniontant de^la oo...pcn.ation qu'iU croicnt ju«.o ct rui«,nn«blo, ct .,uo co nou.vo.Mlant d.«r<5tionD«irc, la Cour no pc«t I'ot.dnuor ,,uc d«.,« lo c«» .,.u|„r„toA .lyaura.tcrrcur; quo lo« dits con„i.iH«aire« out .ngomont corc^ ,„ pou-
voir d.«ord..onn«.ro; qu'il8nV.nt orrd „i d«,H lo« p.oodd<S., ni dan, I. prouvo.
Di daoR lo quantum 4» Jindemoitd ;

' .
^ '

Con.ld<SraDtq«'<,« ver.u de lurticlo 170, hoo. 21 do la HI Vict, chap 51 ladcmandcura un« «ti« en juBiioe, pour Hu,,p|tf„.„„t d'indcnnit^, dans le casU
loH conau,s«a.r.« „o«„d, pour <5vuluor Ioh proprie.^. ..jctto» 4 expropriation
ontorrd danateur aentoncc;

i i .-"u

Cbnaiddrtnt qu'il rdaulto de la prouvo qu'il y a erreur manif.-«fo dan. la «en.
tonce prononcdo par lea commissairoa non.n,<5a pour .enqucJrir do lu rdolamntiondu demundeur, on oe qu'il oppert, par lo quantum „,fln.o do ootto ^vuluation,
q« ila «nt o,„,s u„o part.c do cottc r^lamation ot que ooU, .critojiso n'cst tm ^
oonJorroo h, la prouvo faite par la drffendorcawj ellc-ui«ae^

Conaiddrant qu'il eat en prouvo quo lo domondour a fait do« amdiloratlona .u«
pr6a»aaea qu'.l avalt loudea, pour un montant de qu.,ro oont oinquunto-oinq
p.«Bt»8 ot que b.cD que oea .meliorations dpivent roster au propridtaire, il eateu drct do rdolamor, con.u.e il I'a fait par «,n action, un montant propoiionotf
Alajou.a«anoe qu'il devait en avoir ju«,u'4 la fin do son bail, o'estTdirc 1.aomme do eefat dix piastres et dou», centins; qu'il est de plus en droit de^rddamer^ ftais de ddrndBagoment. ot les ouvrage. en plomb qu'il . faita .a,d.M p.^.n.ssef, et q«, 8ont devenus inutiles par suite de I'exproUion; ' *
Considdrant que le demandeur a ^prouvd dos dommagcs au mo«ta„t dotroi.

cents piastres, resultant du ddplaceroent qg'il » ,ubi, et de 1'insuffis.Dce du

-Ir
' y
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...»

cl Ja^
^uatre-v.ngt-triezo piastres et.ciuqaanto deux cc'ntins

;

'
' piSZlZ TT'-^ ''' ^''"''''' sommes Clio dc q«ara„te-dc«x

3^^ u^l
1" :T" rr""'

'^'"'' d--dcur cftt ^.^ ...aiotcnu dana

t-n e delT" f
""'"^' ^*^^"^^*^« ''°"''"«' ^^ Quelle, U faut

centirron. ! TT '"" ««'"»'«-«»=^'-<-'i«e piastres ot Boixanto et ^uatre

«ne o^rd:
""''""" '^^ "^"^ co™„.i«aires. laissant'en «a Lour

currre do T" "'^'^'^ ^^ ^^--^-r ert bien fo„dc<o jusqu'4 con-

gurdcnad:4^^^^^^^^

«envoic les dites defenses, condamne la d,5fendercsse i payer au dcmaudeur

-W: /'or/m, avocat du dcmandeur.
-ff. i?oy, avocat de la defendcresse.

':•
vii

nCE-ADMIBALTY CdURT, 1888.
*

QUEBEC, NOVEMBER, 1888. /^
Present

: Hie Honor Mr. Justice Irvine, J. V. A. C.
In the matter of /

THEDADNTLKSS BT al.,

y Glaihamts for Saxvaok,

&"

vs.

THE SHIP IS.MIR.

and tbesLipanchoK-dand ^returneVto"!'ha'; r DurSe^^ ^her anchors and went ashore. B, another tue went to thV.Z .k
* ^ ^ ^ '*"'««''*

, afterwards D returned to her andXr .^L i! • .^^ " *•"* morning, and ahortly
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HiLB:^That I^'a daim was a claim for salvage aftrt njt towage.but thalD should liaveTLo DaunUeaa
stool by the ship and was bound to do so, and render *ll necessary assistaace.

;

subject to the proier value of her servirea being afterwards paid.
* That although B was under no obligation to stand by the ship as was D, yet

the master of the ship was misled by the urgency of flie pilot in Insistinfoupon
his securing the services of tli.- tngs. hud that Iht- charge was an exorbitant one.
, That lu ihc circunistancei the off.r of Jino each made by the ship for the
services was suRJcient, and "would be maintained.

Irvink, J. V, A. C—The question to be dcci^e^ in this case arises in the
two suits for salvage by the tugs Dauntless and Beaver against the ship Ismir.
On the afternoon of the 1 1th /ulykst, the Ismir was at anchor in the port

of Quebec, ready for sea. The captain had made an arrangement' with the own-
ers of the tug Duuntless to tow hi.s vessel to the foot of the Traverse, for which
service he was 4o pay the sum of $70.

'

Between half-past six and seven in the evening, the weather being fine, the
ship commenced to get up anchor, and was assisted in doing so by the tug Victor,
belonging to the same owner, and was afterwards taken in tow by the tug Daunt-
less. •. . . °

Ph)ceeding down the river very slowly, andull the time heaving up anchor
she came to a point near Beauport shore, and at a short distance from the west
end of the Island of Orleans, in eight fathoms of water. The weather in the
meantime had become hazy, the wind had ri.sen, and the pilot had judged it
expedient to remain at anchor, where he thcn/fvas for the night.
The Dauntless was at this time also along.side the Ismir." The wind increas-

ing, the peopk? in charge of the Dauntle.'^s thought that their vessel might receive
some injury if sliKSjmained alongside the Ismir, and as it was supposed by all
concerned that she wiis then in a place of perfect safct^, the ma.<iter and'agent of
the Dauntlcs.s decided that it would be better for them to go to their moorings
M the Louise embankment and return to the ship at the break of day. This
they accordinglyrdid.

Some blame has been attached to the persons in charge of the Dauntless for
thus leaving the ship. I .see no reason for finding any fault. The ship was sup-
posed to be safely at anchor in the p..rt

jjI;
Quebec. The wind although strong

was not of a nature to cause the slightest idea bf danger, and it is quite evident
that not only the j«rsons in the tug but both the master and pilot of the Ismir
considered that they were in perfect safety.

In the meantime the niasterand the pilot having gone to bed were woke up
by the anchor watch informing them tl at the ship had gone ashore. The pilot
blames the people of the .ship for not havin.l' calle.l biii. sooner, and the captain
IS of opinion' that the vessel never dragged on h.r anchor at all, but that she
went ashore simply by the water leaving her at the ebb tide.

I cannot conceive it possible that the pilot could- have committed^ gross a
mistake as to leave a vessel at anchor in such a position, and I think tie weight
18 in favor of establishing that the ship dragged her anchor until sh(| came ashore
on the back of the Island of Orleans. This seems to have occufred at about
1 .30 on the morning of the 12th July( That there was^ome one to blame forw

etal.
vs.

The Ship
Ismir.

m-

%
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VIQE-ADMIRALTY court, 1888.

Too Duuiitlcsfl *j
~' "^ ~"—

—

—— — -'

—

'— ,. 1,1., ^

ThJsi.i,,
*^"';;

'""'^^- ""J JiciMon on that subject. .

^
J' "u.y in thiB

Isinir -'^"'"f'tily hour in the morning witli the Javhrf.,t i.nii .. , /. .

nnooriDjrs .„d proceeded to tako the ve "cl n tow * ', ^ '''" ^'^' ''"

Ismir I.«,l r.... 1 . ^
:^^''*^*" '° '0"^- ^''tiii^lic discovered thnt the

'

,»,:,,
*""'' ''"*S""f I.. IT,,.,,».i*,„c<,,,f,|,cv.«oU,l,»rc.

contract MnJ .hi 1. r „ .
'

.

^ "'"" ''""" ''"y""="' »'"'<>' f'^'r

,. .,1;"'" "^"' ""•l«"»--|-«.
.I,c Danmlo-s ll,o .mice, rondcrcl ,cr»

received .he osnistance which ti.e tugs «ave her but I JjZf ,u .

t.etup^eurred,odangerwhatev;.;;^;i: il^:,; -^^^
n^ur. of sahape, the value of ,h^ .hould be measured to a m^«L^tthe^value Df the t.nio of the ve«s.>,4 wheu performiug ordinary torglservtl

^
Very strong evidence ha. been given to show tha^.uch an atooifnt JIl bomuch le.8 than that which wa^ offered to .hem. . I think a Lf CriterionTf .K

the aaJvage .erv.ces, .s 1 .id b, fbn,, .hey incurred no risk, and L^ Zet

'

,\ \
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i^fsel are bound

should only pay
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^^
employed at the outside more than one hour ai« a half. I consider a fair Tl^e nauntlcss
. «. » ij» , .

""« iK'ur wmi a nau. i consider a fair
»
poyment wou d be double the amount which the Dauntless would receive Vor tho
owage to the foot of the Traverse. The parties, however, having offered a
larger sum than thut. namely, «150, I an. .disposed to allow that amount toeach
of the steamers that aided the Hhip on this occasion.

I am well aware that a number of oases could be cited where much larger
snms have been paid for services occupying an equally short time; aad in the
evidence,m this ease, occasions have been mentioned by the witnesses where much.
larger amounts have been paid, butsomeoftheciVeum.stance8 connected with t°he80
cjses have been detailed. The risk to the tug, the value of the ship, the season
ot the year, the distance from tho port of Quebec, all tend to increase tho
remuaeration to which the salvor would be entitled. In this case the circum-
stances were all mo.t favorable to the tugs. While they were performing the
si^mces the weather was fine; they were in immediate reach of Queb* • they

• ™1 ; JT'r"."'*
^ '''' '^"''' '"''"^'^ '^''' '^'y *'•-' '^'"Ply remunerated 'by theamount wiu^h I have mentioned. / vuo

.

It i^^the ^cral rule of Admiralty decisions in ca^es of salvage that amountsgreat^matthe actual services appc-ar ,o be worth are" allowed .Ttl
! jBR*""?"'''""™'"' ^ ^*^" ''f« "'"l P''«P«'-ty i »"d while I-shall always

tL.^*?:*- ,^"'.'*"* ^^ ""' '"'"' ''' '^' «*"« *'•»« >* luustbe con.sidered
that^ghoats, under circumstances similar to those in the present casc.^shoutnot be encouraged to extort large amounts frgn. sh.p.,, where their aidis imn-e-diately required, but should rather act moderately and be satisfied with amoUnta-
as remunerative ast those which I have allowed mu.st bo
With regard to the costs, I am of opinion that each party should pay his owii.

t u^i. T '
*^P'^"'- "'•' ""'*" '"''^' ""-* ^"^t'* subsequent to the tendershould be allowed against theplainUff, but considering that the master, who was

tlie defendant s agent, had signed an agreement for the amount demanded I

St. 'u
"^' *° '*" extentof $150 should be allowed each of the steamersand that each party pay his own costs in this court.

Cciron, J»e»f/on// <fe 6r<ttarf, attorneys tor plaintiffs.

A. Cook, attoraey^ tor defendant.

¥-

/y

\
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COUIl StJP^RIEURB, 1891.

MO.VTKfiAL,
J JANVIER I83I.

l'r«58ent: DaviDso^ J.

RHCflEL PATRICK OOY,

x-» V8.

(MJILUAUME ^APOLfiON SCHILLER,

ORMANtiKUn;

DfePBNDKI/a.

,

Jpo^.-Qu-une pnrtie d«ns une cause qui est inju'rkb d»i.S une pidee de prccedure dAqs 1»-

' •'

hrri-'*"!"''" .""''r"""
**'*"'"'^"' '^•='1'"" d^« d. punagea de la panie qui la

, "J"B«=•^ ft q" '^^lle n est pas teiiue d'alteMdre, poflf intenter son action, la 6n du
proeis dans leQue.l les injures sont proftrees, mais que le defrndeur, danapette

. f"° *" dommaKes, pourra demander la suspension des procedures jusqu'i la

^

decision du premier proc*s, (l) •> .

'"
JUOEMENT. V ' '

Seeing thSt plaintiff alleges that tl.o 'plaintiff's wife, <l.c plaintiff him^tlf to
aiilfhorize her, and two of their mm, wQr« n.ado defca.Jants in' U^ actiou insti-
tuted ,a this Qourt. by said Schiller,, bearing the No. 1493, whereby .Schiller"
sought to Ifave the will of ftis late brother fet asiJlc, for cause of undue influenoo,
dcqeit and fraud

;

'

Seeing the present plaintiff Alleges tat htf is the Michel Patrice G*uy re^ferred
to ID an ob%at|on which appears in the declaration filed in said cansei to the

,,folJowing, e|ct: "Que Ja d^fei.dcresse (*avoit, 1^use du d«n.anaeur) s'e.^

^^

a.ns. frauJileusemont .empargo de.l'es-prit du' dit- Chas. E; Schiller, dans so»
- int^ret et dans celui ,de ses e..rauts, .t uu deui.nent du demandeur (savoir, le
dc^fendcur dan, la pr&enve c.use), du con.entem;„t et sous la directiol. de

°

..T "T^l^
M'chel Patrice Gny (savoir, le demandeu, dans la prdsente causp),

^^

quii dijh avait reussi, par dos moyens do captation d* mfinie nature, 4 s'en.-

'

purer de la succession d'une de se^!?oeur», Madame Berthelct, au d^trimeqt de
^" son propre enfant legitime /5 .

-
. -

,

Scdng that the-plaintiff claims ^hat the charges contained in said' allegation
are false, mahc.Qus and libelJou.s, and prays for 6ve thousand dollars dw«

;

Seeing that the 'defendant, by^ temporary exception, pleads.that the claiiu
>

18 premature, sbeing the action wjierein the incriminated allegation appears' is

'

rlfi K,
•"""°''^' "'"; '''^" a perUne'nt allegation made ip good faith, bnd

JtisufiaWe, « a matter of pjea«li„| whether truthful to the now plaintiff, or not •

seemgthat concert between the present plaintiff and his wife are charged aud -

intended to be proved

;

.

'"

Seeing plaint^ answers that said reasons are insufficient to justify a tempo-
rary dismissal of the action

; tli,t the. allegation, complained of were not per-

^

tinent^hat the said .plaintiff was in Schiller's case o..l> put en «««,«>

p/ke Iftrt""" ''*!^^^'*'=°"«'*'••0•B•»Q«•6bec,12t«vrie^l810.Rapbo^t. de '

Happorf jg!rR^.;^deirpSd:Oul;T' ""^^'"" '' ''^"'' ^^^' ^V f

M:j-.: .A^:

:M
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kyi^Tit^tM^:nM w.,8 aot Rpr.onoll, a partjr,.and' that l.o is not bound to M.vkt. &tvwait until BOid nttsuUon U scttlnd

;

"

's va. ^-^ ON. Schiller.
J8^ like grounds of i^stifiqatiqaJ.r said allegation

• jn raw

;

Seeing that duPendnnt

in a plea to- the merits, which ploA^as mot by an answer ^n raw

*!rZ?"i'^
interlocutoryjudgment (M-llI^eu. judge), pr^u've amnt/air,

itl r '
" "'." ••V"'''»*'he question as to whether the alleged

.be lous charge wa« poh.nent or not to the'setting aside of the will stood diL
in dispute, and would be bcMcr known when proof has been made between, the
present plaintiff aod defendant; ,

* '
^

'
'«»uo oeiweea^the^

J;^'^^^"' i'

"""^ '^'''«'' considero.!, by 8,,id judgmbnt, tbat the Co«tt,
"

•'Wh'"'"!^
"'•:7'V»'P''t. if then thofigl-t »ce<*8ary, nuspend judfemen^-Umil the action in which 8T.id allegation appeared should be^deterinined- Considering thnt the present plaintiff is, in jjame and A.* party' to said >

Mt.on.aad amply enliticlj if he saw fit to ch.im the surprcssion, or otWrwise
ohallengeo^resertfsnid incriminated allfigntnr.; .• .

'

Cohsiqering that Paid allecwtibn hn^jot Wn demurred to, or othcr'wisc
a tached ,nd torms only one paragraph in a deplartftion, which sets forth, In

t2~: *r. °1 f'^'-g-^Pi-'S: of plaintiffs wife, and the household
«rr^ngemen^ of her and her husband, wbOreby it is de^l^d (o have the late

,

Uns. E. Schiller's will set aside; ,
..,-'

^.^oing it is advisalrfe that tliQ Courts charg^^ror to be c^i,^^, ^iti^.thc«Md. t.,,g,,t.on should first and finally determine upon the issueaWtween the
^ partics,.a8 disclosed, by the pleadings and evidence tliercH; >

i-

*

.

Seemg ihafthe present actioh .^ps propet ..s J-eoiiscmtory prpcc'as, bk that

^r::jT T'^'^
^rther p^ce^d^s he^i. U^^^ ^.^ ..

Bir^^udged or t,Mei:ed,4baUl.^,iescqt^,^^^^ ^.^^^
-^.A .

-

'

//Ojfflngcr.«(-^C«., attorneys for plaintiff!
J

- \.' .' ,' N* .

Tamon, 'li.min ,t-. /?«/Wt.'/^, attorneys for d, fjodant. ,

"

V \ "

f

«t

•

,SUr>fiKIO» COURT, 1888.'

« " MO.^ReAVDECEMBER loTrr. 1888. V

,

' THE MONTREAL HERALD COMPANY; •

THE NORTHERN ASSURAmJ^LCOMPANy' '

PLAiNTirrs ;^

Okvindants.
^^'"

~Jo^t;rt!a^rS^^^^^^^^ '" » Hi*^?: of insurance that such

!^ wwT&S.fef^^L"i!l."»!«AA e»««y .of insurance Is made br the insured,
) denief all liability, such

Which cUim i'.^t^s^lt^mtb^^uU^tVyZf^^'Xi.nm alllial

Thfl facta ofihir oaao art ahown by the romariM of HiTHonor Mr. JusW-Johnson in delivering the judgment of the" Court,.which are m follows:-

iv:

! '*i> *.

r
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'The Monlreal 'Pi.:„ :. .-
~~

'

—
i
—

^

HeraM . vm- ^'"'' "• »» nc«'on uppn a contract of fiw iDsurancc, by which, m witncsned by
pa..y the policy d„,e.l afterwards, the defendant insured the plaintiff.' 'properl^r

^iSlIcV" ftTr.r".*'*" rT'""'
''"^ "' •^'"'"«* •'^ ^^ "*'"""'"« ""' '^''y timebctweei

t'o"Sr '''° ^.'''^.'^''y of Aujrast, 1886, and the 26th day of Auguat, 1886,-'botb
inclusive, and it was renewed on the same terms as witnessed by the prioian*
receipt <pliiu.tiffH' exhibit No. 2) of August 26; 1886. •

' ^

. Onthe26.hofAuKiHt, 1887, between 7 p. m: and midnight, the property
insured was dcst h.ycd .by 'fire, and some days before that the defendants' Lnt >

fc.
•'"J^"*

""''**««» the plaio.iB's that th<J Policy would expiro on that day
.

rherq were nine other coinpanies on the rfsk besides the defendants : and on
he wry duy of the fire, ...^ many hours before it broki out, another company
(4he Scottish Union and NaUonal Co.) gave an iiis^rafice receipt to^he_ plaintiffs for a hkeaum qf $3,000, to take effect, says th« agent who got it

'

from tlicpxpirntion of the risk will. the. Nort'icrn.

< ;J''!,"^' ""^ ^"'' reported to the principals by the :agc>nt of the Scottish
(Wr. Kavanagh) as ono,of their usual risks from noon. On the day after the fire
an ngcnt of the plaintiffs called ^pon Mr. Ewinp, in^^pcctor ofi the North British
company, who at his request sent a circular to th<f agents of thlother companies,
including tlie dcfcndantss notifying them of the" loss, and requesting att^dance
at a meeting lo consider what should be done. The agents of all t'he companies
appear to have attended the meeting, with the exccpiion of the defendants' agent
''"«*';''y»'^"iththesamcexception,wcrosatisficdwitlMheproS^ofloss and^-
paid the defend.mts' claim iu full as far as those Bine companies win concerned.
When the defendants' .ngent got Mr. Ewing's circulaf, the day after the fire

he wrote on it 'not on risk," and he did this distinctly oa the grouLd i that the
policy had expired at noon on the. 26th. He states this wi.h perflt frankness
in his evidence

;
nnd he toook the same ground on the Dth of September, thirteen

days after the fire, when Whyte, the plaintiffs' ogent, asked h^p. to furnish forms
for making out tiie elai.n nnd proof of loss. He consistently refused to supply

'

the forms on the same ground that his company was not on the risk. Notwith-
standing this Jjcrfcctly intelligible^round taken by the defendants' agent, or any

^1J

difficulty or inconvenience that may hav^^d from it to the plaintiffs, they
ftJrnished proofs of loss with statement

nevie-^thelcs, on the 21st of September, _ ,.„„,.„..„»„,„. ,^,ement
ot particulars and affidavits and certificates (exhibit 4) ; and in December, 1887
Ihfy is^ed the present action-the delay of 30 days after p. oofs of loss'beinc^
required by condition (22) *f the policy. , :

°

These are the main facts of the case as they came out in evidence Jbre me
and upon which l)must act, subject, of course, to their discussion and consider^
ation in detail according to the views of the parties in the case.

t The questions' at issue for the -consideration of the Court are

:

1st. Whether Ithe property was insured at the time of the loss
2nd If ,t wa4 are the plaintiffs preclqded from recovering in this case byany of the conditions of the contract, either as regards the time or inode of

oomphance, or as regards waiver or renuncktion^^^ defendants of their
right to insist on them.

:Mm

»-
.,._,.^ „_.:.._ _:^_
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?rd. The amount of tho loss,
—

'

.

ITpon tl.0 first .,uostio„-.he p,oci.6 time of los, as counn. m.hin fho l!„,i,
'i^'S^c:^

cprcrod by tho insuranco, I intiinntr.,1 ^t H.„ i • •

"""'
I'*"/

.pini,„, wMc „„, .„, .H„ ,';::':;,:; :, r'lr.:: ::;;:" "•'.r
-» ''^'™

two whole days mo to be included thov wm.W-. f * " '"« *''"* Awurance

short of Jtrary .tipuh.t^o o t„r'' ,;£"::;.
•'^''

!"."; ->"-« '"™''*"^-

«o general nnd elenr thu the pl.ihtir hn,.l ,

'"""'"^''' ^"'**«^"'

would prove tho defbhd.ntJ IjH:^ "" '' '''''''"' '" '"'^'^ '"-''-' '^.

.1 ..imri, in iM.|,4 wiMmut «tipuliiii>n s proved ut nil -/^i, <

Kojal Insurance cXfS Exeh (iJrn •'•>< 1 S." " °* ^''"''' '' »''°

H.atcaspnotarisin,!j^"o^nif;^^^^

.«oe^t^-i^e3tl^to,vi::;h!n^^^^^ • ^
<?xpiyed was jirotected

j
v • «^^ '^"J^^on wmcli tho policy

Tho onTy ciception. t^ the rub laid down in I.a-ics v. K,w,l i „ - r,
pn«y has no application at nil to the e^«e 1.^1. ^^ Thf d 1

.^?" -"T
?'"

•

had4,eo.. to ,,olude the first 1lay, and to inc^^I^the"^. altlirc^t"'givfng judgment said: " All tho authorities ill.„frnf„ . .'7 ^^' '' '»

anyotherhour/or any other day i .
"'^ '»

woij^id tciciiSiBate at -

k
om the oxpifatiod of the

:.-\
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Company.

%:S^.

Krafd Ooml
^nsu'-anco witl. .h < Northern Coiupmy. \Vhoth».r that is cvid'uce of thoM at

pftny whu h I ho new risk was to run, or nof, it in cl. arly not ovidonco of ^ho iiitoiiHoD

The Northern P*^'''® 1''"'""** t<» '"ako tho luw riak run from noon. \AMur»n<o Profl. tho cvidct.cc ot Mr. Kivanogh, T think tho truth of this iputtor can \

bo clearly Been, The Sootti.h company ia one of those which Hlipulato fo^ tho
expiry of tlicir ri-ks at noon. Tlioy \m^l either to alter their forms i^ uw, or ^o
to noon the next day. Icavin-f the plaititiff=. uninsured for twelve hours from mid-
night of the 2Gth

; thercfoni it became matter of precise underHtan4iag that tjjo

Scottish Union risk would on>y commence wlien the'Northen'fl rinjuia^ed, Tfio
Court, fhorcfore, liolds that th« plaintiff^' prop<irty wa» insured byJhe dclenJauts
nt the time of the loss.

'

^
/

The next question is as to (Hf plaintiffs' compliance with the l.'Jth eo».litioii
I took the other (|uestion first, -because it .seemod to me more in order, tholugh
tho iilli'ged broiich of the condition is wh.it is pleaded first by the ^.•(••n.r.iitH.

The condition 13, on tiro back of the policy, fuhjeet to which tho conlratst Irim
made, and which is declared to be'part ijf it, is iu those words : "Any jK'rjioii

entitled to make a claim under this policy is to observe the followrng diroctioi^s :

(A) Ho ia forthwith after loss to give notice in writing to t>l)e company. (B)
He is to deliver within fifteen days after the'firo, as particular an account of tho
loss as the nature of the caso permits." No,w, if I understood rightly the
evidence of Mr. Tyre, which was given with the most perfect good faith and
consistency, it moans this, viz., that tho plaintiffs (to use tho terfcs of the condi-
t'O" itself) were not entitled tb make a claim ht all., This was tho very first

word on the subject after the fire, and it was certaitdy also* hisi view some days
before tho fire, for be had sent notice several days before the 26tlv.tlmt tho risk
would terminnte at noon on that day. Ho never swerved from that position
from the pioment he wrote on the notice of lass sent by Mr. Ewing " not on tho
risk" till the 9th of September, when ho refused to furnish forms of claim to
Mr^>Vhyte obviously on the same ground ; and I must s-ty that in my opinion
He acted with perfect consist ncy in refusing to facilitate pro8fs of aloss jn whicli
ho &?»intaincd that his cotnpany had no interest. But having once taken thiit

ground, and having stuck to it all }ilsi»g, the position he took m,usthave its legi.1

Gonscqucnees. * ^ ' '

It would hardly appear reasonable or-just, to say nothing of any rule of law on
the subject, that the defendants should repudiate all liability, and treat the
thing in that way, and at flic .same time expect toexiet from the plaintiffs a

>crformanQ(j..of conditions which, ou that view of the matter, had become super- .

fl«0U9. They could hardly Sily (using the wordsof the condition itselQ, "you
are not entitled to make any elajm under the policy," which is no doubt exactly

^

what they meant, antl at the same time expect the insured to prove a claim whi6l|.
' they liad no right to majcc'. Indeed, it scema evident from tho firm stand Mr.
Tyre took on the. subject^ that if the most conclusive proofs had been forthcoming
in due time and form, he would certainly have asked Mr. Whytc " what inter-
est he could have in proving a loss, when he had already been told that he was

^ >

uu II lUSU r«'i.
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iV
c

/

inooruy or Kood fu.tli to Mr. Tjrro
; qaito the Contrary. It oanaot bo aaid fhnr

""•'•• *^«"«'-

doHbtcd thn ,th„».b.,c,. moHt properly pjoadod an.l n.0Hi ably argued All I ""i^J""""""mca.. to ,ay .h that th., dcft,„da„t,' posiUon Is untouablo.- A 3 1, t i

' '^^P-?yoor crod,tor under a fcont^act o'C iusuranco, ^nj when hb a,k« yl toX ,„

^

..rth.. ir th.re w. oi^-r^^rntr ^ 'm^^tiiS

I rtjforred to authority on this point at tho^carinLr TU i„» i- j
'•' '

^ .« «or of l(.«.c,»d.l,o„ r«quirin« proof of Iho lorf It i, o"iHv.l.„ to . jll«iu» th.. .he, .ill „o. pa, .h„„,H H,..p™,r b. fuJlIT^dT,^
proof, whon it can bo of no importance to'oiiher n^rtv o„j .u T T
party in favor of who. «,o .tuition is ::^z:::i::^^::^:^
c.es.t.0 way of e.0 insured in Bis.«SLltS:^^Ji:::^^ -

^t li^
''""•^'^•^•;»«' «^«-. - otJfO' words, the i^sui^rs .ill notlTS:^^ed to .ns.8t upon a dcfio.ency whicli they have contributed to produce •

a dofcourse tie warver of the proof is a waiver ^ the eondUion that payment i not
JO

be «.ade unt.l a limited ti.no after the pLf, so that in such a'^rsui nH •

Si hfrV ,v''' r ^"^'"^'^ """•'^ bodemandubie may not have expl^d"'

^ t 1 : r
"

rT ''° P''''"*'''^ ""''^ "°* '^«'« '""«d thirty days af.cr the ,time for proof of loss to bring their action. And under this autSitv ' '

too, »f the condition 13 had been<which it was not) k condition thatl!^^^^^
"

was not to be made until after proo^)f loss evonW . Z vl^
t^at payment

,

!.»-« , 1 , 7 r'"""" '°^t even soWi a condition as ttiat would '
'

ha^ l«en^ wa^ed
;
and under this authority, too, the rclusaj to fi. uish aXm 0:

0f cla.^ when it was asked within the stipulated time, if held to be " an obvclc in the way of the insured in his efforts to bring the nroofs »!fhl„ i^ ..sUNat^y tl^conditicm," would operate a.U^:^^f^' '^^
•

Art. 24.
8 of our code expressly recognizes the .ame docbino ; it requires

IJ^tJ>.stpbethelaw,,thereisan,e„doftheq«^^^^ •
'

, t^
of lossr. The flrst VaS given, the second was dispensed with; i^ ffyord?pcnse with notice and.proof. I ao not see howyou can insist u'pWi^^^^^ :

JZr r°' ' ^^^""^ ^ considcr'whether th. frnof. oflo,«7ou„no,i> ,
^

any lo nave been required), which wer. actually made'^d^^^eW2 ' "^
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•

i

He«ld"coin- *'""' ^'^'' ^'^ <"'<'"'"'''•«'' *'•* 'i'O comiition iucif wni», whether dircotorjrmerclj*

p*ny or oiior»tiiii< ii torfoituri'. Whatever iiioy bo poruiittod by the artifloinl rules of

The Northern plw»d'«>j.' :>« to ilio rijiht ».!* i»u;:>.'0!*iiiij: in m>purate jileftn, Bcparotonnd iiiooiiAiHtMt -*

Uompa'"^^*
tl'i»pt^, I niu.*i Imtk iil sill iho factx [>rnu\i in ihij cAse, and I «co that tho fore-

'^

moit iir<>lou.>i'iii. of (lie iKleiidftiitM liufort iliuy oaujo into court wa« that they wero

not on Mm ri>k, and iliore i» ti uirniifest contrndiolion nnd injuHtico in naylDg

lhii(, nnd tlien pructieally miyinjjj they are on tliu rick, nud thiit certain cmditiona

ntt.iching »0"ii lmvo.not bofri (ullillod. ,
'

"*
.-^ '

,

ItiH very true that the court lioliU n^w tlint tlio d*'fendint<4 vv"ri> oil tho

ri»k, but tliey took their ows enmnd iit tlu-ir own peril, iind wlun it u'ooh, their

< caw ^KH with It, OS far an tViiiviii!; t'ho ©uu'litinn i^ conceriicil ; lor llic iiue-itloH

in no lon^ei* whether thoy were or were not '.but whether tlu'y, by i-iiyinu; nnd

inslMting (;|iej[; were not, diftpeiiMd wikk the pcrt'oriuince oflLe eoudttiun

There Remains onljr- Iho quest! "•< of thi' xt nt orio.»». Of eour-ie, it is not A

qucNtiou of lMw.iit nil, but one of nicrtMry liict rc-ulling froiii tho \nin,l'. The
defendants contend that the valup of tho propr rty loft dm s not eieecd the huih of

$20,700, which has ultondy bctn paid to the plaiiitiff-j by tliO nine other coni-

pnnies with whom they wore insured.

Four witnesses hwour that thc-valuc of the. property wn.s l|$ l.t),OOU at tho limeof

i
tho fire. One witness (Mr. Ilichard Whiti), Irom liuvin}.' hceii only on jafer

the kind nnd quantity of it, would value it at over 835,000 ; aud si\ swiar it

was a .total lo^s. "^ «

" Tho property was insured in the wholt^ of the ribk-s, ten in nunil cr, for 830,-

000 odd,"^ of which 83,000 with the dcfendantis. Nino cijinpanies piiid as for. a

total losi 827,600. Tlic defendants say that Salter valued the assets shortly >
before Mr. Mitchell purchased at 827,000, but they i;inorc that he valued them,

»

for the purpose of purchase by another, at a low cash estiuintc of what they

Would have been worth to the purchaser after thCy .should have bceu reniovecf

;

aud that for the purpcso of his valuation, he first made a deduction of fivo pw
cent, for wear and tear, and then tho further deductiou of 2r> per cent, luortt.

in order to arrive nt that low eai-h value. Mr. Salter's valuation, ^therefore,

shows that the properly in liis cstiiiiutc wa,s worth nearly 830,000, and that hi.s ^

reduction of 25 percent, hfjd rcfcroncc to leaving a large margin for >afoty for

"his principal, Mr. Orahanii' : „^ ._ • : • :_ u.

After Suiter's valuation, tlie plaintiffs got new type from one source to t1:c

value of 85,400. If froui Salter's valuation after he had deducted 5 per cent, for

wear and tear, leaving ihc exact figures $38,950, ^c deduct another 5 per cent,
/

for wear and tear u)> [to the time of tho fire, wo have the value up tj date of

fire $37,003 ; to tl>is, if we add the value of the new type $5,400, wo have

total value of property according to Salter's and Crossby'^ evidence 842,403,

which more than/confirms plaintifi''a witnesses, Stewart, Pcrisf,- Eaton and

Crofisby ; iind even allowing all that the defendants contend for un'der the pre-

tension of salvage, and the safe, worth $700, which ought to have been dedvicted,

we still have/'a large difference in plaintifia' favor between the proved, Take,

42,000 io/round numbers, and the $29,700 which all the insuraroo paid and

unpaid woiild com* to. .

.

/ t .
• A.

/

y



SUPKBlOa COURT, 1888. H

,
'•
"»8—"10 aoiuo an lian b«cn proved in this ooiio Thi. .k k

l»r «H,000, i.,c,e., .„d
1™ «l'^W.onl for pl,i„,i,,

JUOOHINT. ,
•

.iti, by .bo d.rc.I„r •'"' '"' "•"'''"" "• ""'•' •"' ''»P"««i

..^Considering that the defendants' plead, thirdly that th« «l„: .•«. u

the 26th day of Auimat IftSfi h^tu i
• ^ August, 1886, and

Ooi».de,i„g ,b.t tbe 1.1. in ,bi, cie ocmd ™ ifc, 26* of A«,m., "lM»b^.^..y
,
..d tb.. ., b.,di., .„«„„ «.,b .. .b, d.f.:d^°i;;:;;^:i

:- ,
MABOH—Vol. 36, No. 3.

•\.
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18 * «IIFER!0R COURT, IHWi.

Tll^il cZ. J^'^^^'^'m. w«r«,»er. il..t il.o proof mod. of . ,^i umnnM en tb
PM7 ^flth Augu«f, 1887, ho». that .Uoh m,«.n.| a«u,«no« WM only to t«li« .jff^t

Th. NorihTn """ *'"' "IP'^^'"" "f ll'« rl.k in llii. c»«>, und i. not «Ti,Jrn«i that tho plaia-

tew "''**""'*"'"^''' "'" *"-»""«» «" thi-o-"- woulJ «pir« M .KKmon th«t,l«y •

#
Considering tk«t .n OKcnt of ll.o plaintiff. „„tiB« ,J ,1,,, dcf«nd.„u in nriiini, in

.ufflcent time u.d«r ...id o.mdition la. «f tl,„ .*|d I.m», .nd that ,ho defond«nU
-t by thoir uK«nt T>r«. rcpliml mid .i>jnia«d .li.tinttly to <ho xaid pl.intiff,' .trcnt

that tho derunduiHi w.,r« n..t li«blo «t .11. by writing on the .aid n6tim, thfl
word. " not on ri.k," und oon^idcwng thiit tho d«f«ndaot. ihureby diPMn^-d
wilh tho p«>rforro»not) of tho mid tiondition 18

;

C'oniiidorinK thiit th« plui..iiff4 huvo nindo fti'll and oouiploto proof of lom ni
alleged by thoni, and that th« dcfonduntn h«v« not »ho»n by nufficiont cvWoneo
that tho .aid Ion. wu. le*. th«« tho hu.h of 129,700, total amount of ulji/ii,«»r-
nncoM on tho «ld pro,H.,t^, „nd whereof nine othor iilauranoo con.p<.n£,hXe
already paid tho pliiintiirH 9'2i],7m

; / (f
i

Doth dixmiHN dofondantH' plea«, and doth oondomn thoHaid defcndaiit. to kiand .atjsfy to tho plalntiffn tho naid .um of $3,000, with intorct th7r«on (Hm
ho JOth November, 18H7, date of ncrvieo of pr.<er«,. „„d co«t. o/ .uit, ili..
tr.lte,to MeMr..JMacmaHtor, JIutohill«,n, VVjir & MuoLwuian, a/tornoy, for
plaintiffH. *

, /
*

Macma»ter, Ifutchinion, Wmr d- Mar.Lennan, attorneyn for pi<JntH|.
,

liethune d Bethuno, attornoy. for dofendunta.

.^-«

r
ii -'

!

It' '

PuiNTirrt

;

SlIPKKIOR COCJllT, 1888.

MONTRKAL, 00T0BKR31*T, 1888.

Present :—Hid Honor Mr. Justice Joiinboi^/

J. B. ORBVIKR.TAL., .

va.

THE ONTARIO AND QUEBEC RAILWAY CO.,

„„
' .„ . . , „

I
D.r.!IDANT8.

Bf . dMd between C, a proprietor, and O, a Railway Company, o^a i.ioce of land r„r ,h„

fhT'Tn ?""•":•''' " wa,.tipula,ed.a.,r„/.,abat ahould ,rfvi Tw„ e^! J.t
8«7 C ;'„.:!"

"° "T "" "?*'='""•' """" ''''"'•' '"^ "»"' "-"/b* done. ()„T 5u !1887,C brought aa achon again.t O for f400 dam.gea for neglect to/make the croMinL aida eging a P-teat ^ 7th of June previous, requiring O to Lke t/e croalg.^pL^they were not put in default, and that C had suffered no damag/^ Evideucf .bowed Ihaone crossing had been made before date of action, the other cS,menced i^rion « heprotest wa. served, and .aid crossing completed about the 6th jilly
^^

HRLD=-Th.t no damages could accrue under the law (Art. 1070 0. C.) ubtll theRailway Company was put in default,-
^<"hii mo

That as no damages were proved to have been suffered aftei^ the protest, plalntilft'action must be dismissed. j

J* "«'» P'»'niii»

Johnson, J.—The plaintiff, wore proprietors of two I farm, at St Ann's
Already ,ntcr««,ted by the Grand Trunk Railway, and they sold to the defend-
ants company a strip 1.028 feet long by a width of 80 feet, and the deed con-
tamed tho followmg clause :

—



h

t 8UP»RI0R COURT, 188g.

•ng- with KUtM •n.J fi«iUJolni« fo <m«bl« ih.. »Jwl .1
''•"'P*''^'' **" ««*•- ««llw.y Oo

perty,".!.. :

*^ °^"'""'"* ""y '"''«'
"'"-"'"K "oro., tho Mid pro-

Tho priMont Mtion was wrvod on tho 2lHt Julv IHHT .„ 1 n . -.

...-toriul hindering tho pl«i„,|fti^.^;''r.^'r°' ?"!,'''. '™- •"•^«''««'iimtorial hindfriuK ll'« plain

'•llo^ef a notifloiition and prj

erthwings to be inadr ; and .

•ftor tho protuKt, or to rcniis-

oil tho Grand Trunk lUilwixy. ,

Tho piod o( tho dofund»pt«)

•'"' ""^ »" ^''0 0. T. K. ; .„d i, ,1^
L|f)vontli of June provioua, requiring the

Y''"'f oontinuud noKJoot Ut nmlce thorn
^ obfltrurftioD* to thoir um oftho ^tcn

utthoca«torn ondoltli pkiotiffi," l„„d T2„ » ? ^n« "rosmng wa,?„ado

Ah «oon an tho prot<,att»rrvod tt h7 T
*•" """"P**"^ ''J' tUor.ilnaj.

er-rn. and eoulinuoi: Zrrt:::,^:^^^^1^^ f
7^"'^

Hino previous to tho 6«h ofJulv Vn .!,.„ „
'^"' " •'" '' *"« fi''"'li««J, w)nio

.,»« .hi. i..ur si.d .10.. ,.w ;."„:!»"
"'?""'« """ "" "«"«»

.nur.H».i.,i„. „,a:r:L«r::^tr^'',c.^„^•

,.« ... JDDOMENT.

..ccwCz r.rrC2 rrrr°""° ""^ "-•'"^
" "-"

i

./.•-r/
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60 SlJPEfilOR COURT, 1888. /»

• J. B. Orevier

1
1

etal-

1 I
* ;The Ontario

'*
' and Quebec

Railway Co.

<».

f

'^i^

''•I

" Considering that the said action was served upon the 21st pf July, )i887,

and alleges a notification and protest of the 7th Juno, 1887, requirin^he

siiid croRssing to bo maSc, and further alleges the neglect of the defendants]

niiike the same, and to remove oertuin obstructions or iron and other^ttaiemk
in the way of the plaintiffs' use of the gates then already subsisting on the line

of the Grand Trunk Railway of Canada

;

*' Considering that the said notification and ptoteai do not any more thaq the

said deed mention any time within which the said crossing was required to be made;

".Considering that the defendants plead that they were not put in default to

'execute their obligations ; and tliat the plaintiffs have suffered no damages;
" Considering that as soon as the caid protest was made in June, 1887^ the

defendants set about making the second crossing (the first having been made
long previously), and continued with a reasonable speed and dilligence unt|l it

was finished in the early part of July
; .

'

" Considering that no damages could accrue to the plaintiffs under the said

deed, or under the law (as well by Art. 1070 of the Civil Code as by sec. 13 of

the Revised Statutes of Canada, ch. 109) until due notice given

;

" Considering that no damages are proved to have been suffered sincei the pro-

test aforesaid';

" Doth dismiss said plaintiffs' action with costs distraits to Messrs. Abbotts

& Campbell, attorneys for defendants. .

F. A. ^rcAdm&auZf, ' attorney for plaintiffs.

Abbotts & Catnpbell, attorneys for defendants.

m . \.

COUR SUP^RIEURE, 1891.

MONTREAL, 19 PfiVBIBR 1891.

Present :

—

Mathieu, J. ,

No. 1703.

: NAPOLEON DEPATIE,

vs. ,

*\

DAiik A. L. GIBB et al.,
,

ET ^_
'

No. 568. '• '
.

NAPOLfiON DfiPATIB, %

" JOHN L. MORkiS;

Procedure—Jonction de Causes.

DbmaKdeub
;

DfiFEKDBDBS

;

DiiiANDaDB;

DftBNDBCR.

jDoii^Quelorsquedeuxdemandes soatconnezes etontpour but deHclamW la m6me
cr6ance, on doit les riunir afin d'^viter des jugetnents contladiijtoires.

JUQIHENT.

Considdrant que Ics dettk demandes sont oonncxa, et ontpour batdtj r^damer:», et I

V^

1ft memewsance, et qu'll uotia patait opjwrtun de les r^tinf, afint d'^viter des
jugements contradictoires

;

.
< -N,/

i ,
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Oibbet'al.'

t. Morrif.

ouc..,r.l.p„pri,,.i''™J,:^'^„°;'.'*J"S'"»"' «.n,™oel„i,„i !. »,,,„,«, „.„-.,

p..lod«fe.de»rc.T SetSbf oil ^'*'' f" •'V.ion ,u. cVo«

ddfeodour« a«6urf;;S^^i^;?^"-f-7 P» rait devoir causer au,
fake valolr lours ^cn^^^rnJ etT T '

""''?'' """ ''""'«"' ^6*>«"'«°t

^^^ ;rd::,rr;:t:;;.^^
^-^e ^.^.rr:; .se„„ees r.u.e.

contestation La U4e[2 LdZd ^'""f"''^"*
^' ^''''^^^'' '"-1- la

mitre de nonycJltZZlt^aZ^ -^ancc. 'fi.8se ^„.pa.
par le defendeur IrrTlZ^^^T ^^T.

^'"" ''"'"' «>''e"Hra„«,uc8tionn&

derniire instance ait rpdca8ld'«r' ''"" 'I"" '^ '^^fi'-deur dans cettc- a-s .,ard^ r.,e^vap. enlutr, .
^at'.rfcfe^^^,, attorneys for plainliffs. '

'^'''^" <fe ^oZ«, attorneys for defendants.

COUKT OF q'umL BENCH 1890
MONTREAL, NOVlbMBEB 27th, ijgo '

«08Si, J., and I^HEBTT. J., ad hoc.
'

JAMES DODGLAS WfiLLS,
(D^«,dant and Conte»ta^ ,„ the Court below,)

^

AND ApPBtliaT:
CHA.UBS S. BURRODQHS,

i^'oi^tifand Oppoeqnt in Ike Court below,)

HKi,D:-Thattl,e judgments of the Court of Queen's Bench .K.
""'"""X"'-

-^..the„«ce.nheCo2twJ-KeSS^

.iuJ^UIir^ hut the

tioauptothedateoftha»
,.>.„t onl

"
' '"'^*^'*^'^«« the.

l*iesent

;

Lopposi-

. K^

' v(:Ai



J 62 CbUBT OF QUEEN'S BENCH, 1890.

^nl l"<J6™«°t'wa8 confiruied in appcol on the 22Dd of February, 1887, with costs

Ohaa. S Bur. against the then appellant Burroughs, in fiivor of the then respondent Wells,
roiighs.

ly^Qjii was ^q motion made for distraction of costs.

,, . V On the 16th of May, 1888, the pr^e^t, iippollant issued an execution for his
'

- judgment costs, and seiaicdu nuinber of towrilots at Laohutc belonging to rc-

.spondent, twenty-two out of four hundred, which ho was on the point of selling,

,^
and did in fact sell on the following day, the purchasers retaining thcvAmount of
the execution.

,

•
.

/

On the 10th of July, 1888, the respondent filed an opposition to annul, alleging
a-mong other grounds thift appellant's attorney on^ed him a larger sum than the
amouiit seized for, which was therefore extinguished by compensation, and that

ijl
any case the execution was illegally issued, there being nojudgment in appeal

of the 22nd ofFebruary, 1887, filed or registered in the Court below, and that
no notice of taxation of the bills of costs had been given, the allegations Of the
opposition being as follows :

—

. " lo.^ Bccuusc he was not indebted 'to respondent Wells in the sum of
*' $340.ii3 mentioned in the^roc^i-wer6a/; "

" 2o, Because by the judgment of the Superior Court (enregistered) plaintiff's

'" action had been dismissed with 'costs distraita to J. Palliser, appellant's
"attorney

;

.v

" 3o. Because Such costs had never been taxed contradictotrement, a&d had
"never been taxed or certified by the prothonotary, and no bill of costs had been
»' under thatjudgment filed or lodged ofrecord, at the time of the issuing of said
" execution, -and had not at time oif producing opp#^n either been taxed or
'• placed of record

;

• '^^?

*'4o. Because costs were personal to Palliser, the attorney of r^ord, who
'' was indebted to said fiurrougbl in a sum <!»!f $780.0p, and tlat ?aid Burroughs
" iiad a right so set up in compensation such indebtedness against any costs that

'I

said palliser might, in virtue of his distraction of costs, have against said

V Burroughs, a«l- that execution should not in consequence lutve issued to oav
" Wells

; ;

•
.

" 5o. Because there was not at time of issuing said 'execution any judgment
"of the Court of Queen's Bench enregistered or filed in- the said Superior
''Courts :^^;\.^;

;.;---.-;., -^-;;-7-.. :'-'; -'-^^- -^ "'^

" 6o. BccaWthcre was not at time of issuing said execution any bill of costs
'

" from the said Court of Queen's Bench taxed contradicloirement, or taxed or
^

"certified by the Clerk of that Court, nor was-there any bill of costs of any
" kind from that Court lodged or filed of record even m.w to date of filing

'

" opposition; '
•

" 7o. That aaid opposant had on the 4th July," 1887, feigned a notice of tax-
l^ation of a bill of costs for the 14th July, 1887, but the same had never been
" presented on that dai/ foriaxatipn ; that opposant had certain good and valid
" objections to several items in said bUI, a great number of whitfh had been paid
" and others of Which were not taxable against said opposant."
==Th# »ft,t,lluuU-uuteated this uppusmu ii, demumDj,^ to that part which alleged ~

fc:
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H» Court bo,.., .« .LZ;,,°TtXi;;r.*?'™^
-...hoot o„,i«, .„d „f ,^i.^

.pS^,,„, ^™"j;^'°7«' "« ^' '•J bo.. .«od ™.gb..

Cur... s... s.h.z,„: 1 hts jiv 1^; "Tfr '" "» ^"^"»'
.".P.O. b, A. l,.b,,V„ Crpro.hlS'*'''''*

'""'"""""^ "-"
.

-

.. COURT OP QUEEN'S BENCH
'

.

- \—7 rr (appeal SIDE.) -— ' --S^

C.»S. BUR^SUGHS,

' AND

H.

Appillantj

'
* '

JAMES D. WELLS,

cop, of the Judgment Z^ll^Zty t^^T^::^*^':'' ^'^^
'

(Appeal Side), on the twc!ty.se«»„d dav^of PoKr. / ^""^"'" ^'""'^

,

one thousand eight hundred aalfilyl;! ^ """' '" '''^"•' °'«"^ ^^'<^

Prothonotarys Office. Ste. Scho^tique. the26th day of July, 1887. •

^S"ed). ALPHONSE^ABy,

La cour ay^t entendu les parties par leurs procureurs resnectife snr l„ J.^ *de I'opposition afin d'annuler da dif^1om«„«j
respectite sar le fi^rit^

-'^T-

'*'
'
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C. S. Bur-
roughs
and

Jai. D. Wells.

court: of queens iiENCH, 1890.

Dies pofir lea fioa do' 1h prcuvc ct do la

r;'

r I

,,»«& J

IJ

mfiincs parties, lea dites causes dlant rdur

plaidoirie, ot sur lo tout d^libdr^
i

'' ^'

Aticndu que le difc d^fendeur salaissant a, pendant rio^tunce, produit «n
d^sistouient. quant iCla sou.nio de $96.62, piontani do sea fraistux^Ss en Cour
Sup<<rieure, limitani la saisie par lui pratiqu<5e en cette cause eh lu somnie de
v242.41,i>montant de ses frais taxds en CJour d'Appel; "

Considdrunt que lora do r^Smission du bref d'cx^c'utiop de bonis et detorris
dent Popposant dcmaodo rannulation, saVoir.^e 16 mai 1888, Ic jupenient dela
Cour du Banc de la Reine sKSgcant en Appcl, prdnonc6 le 22 fevrier 1887 n'ivait
pns cnttore 6t4 onr^^istrd au greffo do la prdwnte€our Supdrieure sidgount i Stc.
Scholitstique, et que in6mo a^cuno copie duemcnt ^crtifideVe%avait^ttf ddposde
au greffe susdit, uiais qu'il. app^rtque te dit jugement n'a 6t4^44po86 et
cni^gistrd au dit greffo que 'duns le uiois de scpteinbre 1888, wivoir; environ
quaere nyjis aprfis remission du dit bref d'elecutifU et deux inois aprds la pro-
duc!ion del?oppo.sition du deman4eur, ainsi que le tout oonetatd par le certificat
et par letdmoisnago du Protonotaire de cette Cour ; ^

Considdfunt que le document proJ,uit ik I'cnqugto par lo ddfcndeur contcst-
ar^^omnic\son exhibit "Y" dtait copie d'un pretondu reyu en date du 26 juil-
let 188-7, iJar lequel il apparaitrait qu'un certain Alphonse,,Eaby, ddputd pro-
tODotaire do cette cour, alirait i ladito date re^u du greffier des appels le dossier
dela prd>|nt» cause, ainsi qu'uno copie certifido du jugement en appel, qui n'est

'

pas un document authentjque, et no pourrait 6tre cortifig comme tel par le greflBer
des appels

;
que I'original du dit rcfu n'a pas dtd produit, et qu'aucuno p'reuve. n'a

dtd faite a I'ap^ui du dit document qui n'a pas lui-mfime aucune force pro^nte
etqui nesaurait prdvaloir centre le certificat lofficiol et contro lo . tdmolgnacrc
dirProtpnotaire de cette Cour

;

°

Con.si.)eranrT4'Hillcur8quele fait quo le dit A. Raby attrait'resa la dlto
copie de jugement A la dilc-que comporte le dit prdtondu regu n'est pas con^
clusifdans I'cspdoo, attcndu qiie ledit^^by peut avoir rcott ladito copie
sans en faire le ddpot ot renrdgistrement au gretc do cette cour^ et que souls
ce ddpot et cet enrdgistrcment pouvaient dgalement constater quelle dit juge-
ment avai^dtd duement re^u par la cour de premidro instance charcde MrTaloi ^

,(Art. 1176, C. P.) de le fairoexdcuter
;

Con8id.drant que la ditc cour de premiere instanfo ne pouvait procdder H
'

Texdcution du dit jtjgemont avant le ddpot et renrdgistrement rdgulier d'icelle
au <i:reffe de laditc^equr;

Considdrant do glus qji'il ii:»ipe|t pas que le mdmoire de frais eft appel du
dit ddfendeur contestant, ei que cedetoicrveut prdlever au moyon de I'exdouUon '

qu'il pratique, ait janjjris dtd taxd contradiotoirement aveo 1q dit opposant
; qu'ao

ooiitraire, il appcrt jreulemeni^que le dit opposant avait rei^u avis de taxation pour /
le 14 juiljet 188T, et que lo dit mdmoiro n'a dtd taxd que le 25 juillet 1887,
Bans qu'il soit obnstatd a quelle date il a dtd prdsentl pour taxation aq greffie^
des appels; / \ .

i-'oblitdratioih- dtt tiobn jndiciaf. _, >„... „ „.,
mdmoire csi revfito, et la^te mdme dela dite taxation, ainsi que les termes

It /

.<..

m
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roughi

mo^^nti X ^
.

**'** •*^'^''* ^"^ «*•««' «it«it «nal fond^ quant au seooud

M»«t>«nr'«-P"'e'nie'-n>0jendeladMd«Sfen8eendroitdud6fendeur cn„»«.

d^fen» en ditjU q«ant #« surplus, «n8fraU,rejelte aum^rite atSon^d^fendeur sa^sissant, maintr^nVpoor les raisons deji deduites 1« n afi„

t^nd.6om.,j.«fe,erri,, annuleli.8a«iepratiq,^^en vertudu

S^.^ " '"*" T — deU-d.fenBeendroHctB.ufW

On behtflfdf theapDellant it wh« «E^^ .•-,^ .,.•_ -

f\,

On behtflfOfthe appellant it wis.eoffied inttr alia 9mi^ rece'int of .!«

/

record .n appeal ha^g been duly t^nsn^itted £ the^^i^X^ithere was no proofofrecord to the contrary
i- "«», wiq tna|^

.hn^M*^"^? ^* '*"""" "^'^ *••" «^ ««•«' there was nothing to show

such proof the legal^pWsumptipn was that it had been rightly tawd

^^^^ t^^ th^^d^^t of tho'Oourr How
. .nd-prnyPi

'

^
By i^ judgment of date the 27th November, 1890, the Court ;f Queer's

•

.

-'
' '

:

'.

v__/;.j_:,.._,._:_^,v::i/J: ::i-^.::i-^- -.^\^ ^-.* -

''

:'%
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CQ^KT.OF QUEENS BENCH/ 18p0

^ "•^•i^«"0»» wvor8cd the judgment of the lower court, in ro 1

• J« l»"th TTf^^
the judgU|M\f the Court of (Jucen's Bft>^

// "^ r l"l' «' <^°«^. the judikerit being as follows:-
'

;;'- Lacou|,-vVlcretn|'fproduit||, C^r sHiicvrc

^^ ,
f ksoin |<r \m enreg,«t erJJiffe d<i|^ dont *t appdJugue lor« <k'i:&^^

^5^ . ^«mH>n d« bre. d./«4jM enflucfe|n |io«|u^rl«S^^
'. • ! Xfm^im.n.M^ la texatiolf5cs frais on «pJ:^*^!^^'

racim <*^^»rou,nieirt. iid{^» „ ^,^|cjp taxation,«di hi|i.i|y#^ rruh% q^e son
'^'""^ ' '^iSiJk^lM^^^P* - "" *"'""* qu'ellcslipliqucauxvdits frais en

It .; «^3WW!fc>«iiMLMMiii«ii«i3fg^^'oBj|^g q„„„j ^ j^^ ^j^ aofirie dc $96.52, frais^^
-^\:r?^<\m?mm'W.'?mf>^'^''.^'^^^^'>fi 'aids^, et; poiSl^CRquels Ic domandeur a

^^ :^»»t $f|i ^;reur ^n. je dit j^^in^lnjour Supdrieure si<S.

:

1®U 1^ 1 j\' r- J * ,.
""*—

'
'""' '"'P'-"''^"''>-?'M)P*Pposition juBqu'ji la

' ^\ J^fe-.^ ^ft'f'"Vf^t^¥^'»''^%^^P^»^^^ comp^rdela

i*%.' /
'•

'

':! . . ./ R,;,;w:iL.::' i/
'^'

\ ' V«»tient. FHon. Jugc Tessier,
^' y*'''"^''**'!'M^>»"Dcy^or appellant.

,

BttlroM</A«^ Bu>yfe)i,„^ttorney8 for"i'esi)ondcnt. ^ !

'^

• * .
'

" 1,1

^f ., /'^4' .' '.* .', "
' \i

Cv '

» t ff

^1*

t w ',

V

-v..

^ "Si.

.1 u
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^

COURT OP QUJ}«NS BENCH, 1889
"^

-'^"-
''r'- ' ^--. ^•^^^^, Caos, B.av. 0«.ho„ ..,

BO0S£, J.J.
•

.1 THJJ MAIL PRINtlNjT^o.,

•,
'

, '^r \ (OVondaHts in the Court betow),

j va Appillants
;

'^ U .

THE COMPANV OF JESUS, '

. •

* __^ ^. _^ :JX ^_ ^^'"^''tiffi in the Court bdowfr

might claim to be incorporat d Snder t and* It
•*"""' "" "'^ '^' ''«'"

Imperial laws, the defendants who w^kreJ?;!' ""'1 ""^'' "* *=°""«'y «°

allowed .be utmost latitude in ur.inr.hTt ^I
'""' corporation should be

^

'f such Act of Incorporation *^ ""eir objections to the constitutionality

be struck out on a motL ' "''"P'""' *T"°'' "^ *» l''«"»1in^ could

-"^'-•'^
^"-•^•-^•S^^"!^-^-''e court. That thealie^^^^^^^

„ , ,. .
"I ^- "•! 'urjne majoritv (

cep'tSrcfh^xririiri^^^^^^
incorporated

;
that it bad n"S to an^l' c^^ ""*' '""^ ^'"'^'^ ^'^ "»'

corporation was ultra vZT ^^ '" ^""'^
'

•""• '»"'^ '^ ^^^ o^In-

|J^nc:s'i::w;^r;^^^^^^ ^^^K ana not upon

and re^gtions .ere, sZt br.:;jected
" ""' ''''' "'"'' ^^^^'^ ^"^ -<» ""-

. S. to the for»CX.fflJ^ Tht ":^ The excepl

the plaintiffs, as statrbelow 1 f?^' '"f^^^^^^^^ ^ ^7

answeriDg&,„efor th«t,tl;!!: .1.5:l''r.^^^'^^^ £M froa, ffirthermefQrthe following amoojj'ot^

w
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'

«

t

^^^^r^^l-ZuoH^^^^^^^^
corporate,. i«ra.,..,«„.«ea la U.o .r(Ld

. ' * 28!' n!*!""'^
•

'w T "^ *'•" '^K'-'^f"^" of thi. Pro^oo (80 Viotor.u. chapter

c'i'tto rii" ^''tT'^'l'''
"'^

r»'''
S«"^«'-" tho «.ld act pu,por^, to«bt m,o . corpomtioh arc, by ,hc iSwH of tho Britinh Kinpiro in force io this

TSZZZ'Zx' "", '"°- "'^ ^'^''''""^* i-incompctont toco,Jstit,nc^hem
" «"T«"«t'on or iMare the... a corporate body i» tKis Province

;

'

he mrcc of law .n th.s Proyince and inter alia to the statutcn relW,; ,,„d

ll«7t1, n."^^'
and tothj. statute r.la,i„« ,o the Quce.vZprdJlcf

.;(St fchwbcih, Chapter t) and to tho Quebea Act (teb,^ IIR*phapU./83)

N>.Wy. «.At.)l r«„urra« the memb^ thereofJo givr-yrimary Zegiame a^ohedZce

7. Because he.a.dlx,...slature has only the rj^^^^ to incorporate " ComL-
J..OS

u«h Pr«v.nc.alObjcets/- and the objects of^J.e saiiSoZy a^ not p^.

8. Because the said Lejjislature not havLig the ^alVigKt to incorporate
companies or taorcat* corporations,, Kwt only. the above mentioned liftited or
restruted ripht. the objects of corporations purpdfting Ui bocreatW by it should
api>car ,n the Act or instrument of incorporation ; and the said\Act (50 Vic-
tor.a, U.apter28)docsnotdi«,loHfi,define-of set forth ihesobjJ, of the said
Society, and docs not in any way restrict it to P^vincial objecLs^bul on the '

contrary^ impliedly purporte to authoriie it to follow and pursue <<Hiabta that are"
not Frov)iicial

;

,' '1*^''/
s-- -

9, Because the said Act purports, to'deolare a foreign wd idi^'sotoiety '

^

'

•^ ^ccts are necessarily extra provincial, a corpoi:iite body
; T '

"H the objeiis of the taui^odety mrt notprovincial, butexte^ beyond tke
'

"

\

10. ^
=A>mu,i >/«W^ufiJfwn btifvnxtmmimm of UanadaimSlSeB^i^E^^'

^ ^
,<?



'\.

.COURT 0F"QlJflfi&;S fiKNClf, 1889. • 69

into ectryquari^o/^h. yLb,; and thi .„« SocUty, Jy U,h^,Mutim and M* rulu Tl« Mail
vhicH govern %i$ vtry exMmee. hat a -iolUvity among Uk mfmbtrt thrmuhout the

''''"""« ^''>- -

,
u»/km M. ««««.«a 0/ 1A, BrifUh North America AcU A „d the eaid AV5cfc/y hnd- "^ J""*-
ettry member th&eof, bj, ^ottumvowf and gbUgatUmt, and dU t^ it or they enn^
foeeu, areu,icmdi^o,,hHy.,eubJecl to a head or O^eral who u an alien, and not

'' M
^'^J''^^thinfhUf^^inc^brtJ^eBratehEmpire/a,^u>^^^^^ '

., '

Mu^ieof emd S<K,ely tould not become a Bntieh.eubject, or co,^prm.himeeif to the
toiDe of the hmptre %ti/o*^e'in.^thia Province

;

->. »
^

• V " ^rT' 'H^»'«^«»« "n** okJeft» 0/ the eaid Hociet,/ are inconeietent and
''

mmpatMe m/fc ^ constitution a/ this Province and qf the Dominion of Canada,
'

tuaJ
' t«\ pri,.«i,/, to thai of the l/nited Kingd>fm of Great Britain and ,

12. Bocari86.h(.\|,jcot«ofUio said 'Society .ro the teaching, promuJgiitioir

'

^ and propagation of Ui« followiBR doctrincs„.nd principles, which arc inconHistcrit
and incompatible with, and contrary to and aubvcraive of the constitution ol

'
'

tins Provinco, and of the dominion of Canada, and of the United Kingdom
and gf the Supremacy and prerogative of the QuCen. And which aaid Legiilaiure '

\
18 not competent to att^thotjie,, that ia to Bay,' inter alia :— ^

^""-abvJhut the Church of Rome is superior to the State, and that the Legisla-
tare of Quebec hus no right to legislate ufjon ull the subjects assigned to it by

'
'

.
'

the British North Wica Act.ttnd the constitution, without the permission " '
'

aad coil scot of tJieautWi tics "aphe said Churthi \. '/ ^ ^ -

B. That the Pojie of Ho^ic Kw^he riglil to d6DR«o Sovereigns, and that h^^^
the right to absdlvo subjects from their iillegianco ; - ^^ia That the Lesislatu're of this Province has not the oxcfusivc right to makewRS
hiwB as to - The- Solemnization of Marriage in this Province," L assigned to it ^'
by the BrUiMh North America Act, but that it is subject with rcspcol thereto to \
the Church and tie Pope of Rome ; v -\ --

' ^- That„ the Lrigislnture of thij. Province has not the exclusive right to make
laws relating to ci^il right, in this Province subject toJthe constitution of this
IProvmco and to the Dominion of Canada, and that, so far at least as affect tfie
r.ghis^of;tly)8o i^ioTcHBing the Roman Catholic religion, and especially the

^ ^
Clergy of sai^^'ht^rch and the mcmben, of s»id Society, the said Legislature is ,^- subject, to said Chirjph.-and to the Pope;

: ^^mmmMt.'
'

-

~^;
; E. That'thc L^isiature^of this Province has not the exclusive right tj||^|^

^
.

laws for the «yd Province relating.to education, subject only to .he provi^oi
'

,
ol the constitution|k«a especially tq.wetion 93 of the British North America
Act, hot that it id |i|ill furlher subject with respect thereto to the said Church

„ 1. anJ Iq the Pope; '
,

W \l'
7"*'

*'
V ^"'"'•"' Parliament has not the exclusive legislarive authority ' '

S ^ to^ake lawifor Canada Us to " Mifrriage and Divorce," but that it is subjecfc /
"•^/Js^gPreto to the said Church and to the Pope; - --^ — «

G. Tll^pihi case of conflict between tlje civil laws in fic«in this Province
and those of the said Church, the latter mu^t prevail

;

H. That as to the, subjects mpnti^ped-'iij. the foregoing claP».e»-n
,

T>, w,^^

UtC

J" jj€'
.
V •

i-- t*.,.
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PrilllnJISo. ^.
'ho •«tl«ori»y <rf the Mid Churoh «„d tho Pop, i, «lH)ve Jt of tho civil power

Th. vLp,„y Z. "rZZ'
'"^'"->^" ^''^ '•'SW-t'o" <«• tl.c. btter coofliot. with tho'

Churoh T.'JijSnifKgf^f"P"'" *""*"<"' "'o «'vil powor und tim aaid

,• •"»«•»(? i^(»n the civil powor ; v /
'

' \»]^J!!rlr'''r''""''
''" ^''''"«''' *"'' P^^^'^' to„v«ilh«n«rtronorc..

mntioHHl r/huT ,?X^ ' ' "'"' * '"^*^'"' ^'«*• ^'^^* mid four

of<Jucbi? and null ami void, and that dcfcndant'H present o^cgiL be mai.

SiiUt;:;:r^
""''"" """^^ '^^

^-r'^^'^
«o«::a.^t:i

• V *• *'ACLARBN.LEET,j9MITn& SMITH,

^
On the 6.h of May; theplr%ff^pro.eincd a moUoi,. th,t alloJlia fbu; ^

SctS^«6y n '''^^'"'"''' *"'*"^' i»<l«ter«.i„atp anduot"-
8uilicicmiy^i*^«tf<!?ir The quc*?t,on was argued before His honor Mr. JusUce

. mohotf. ««-d HtrOqii«||c:alldS..tiorKsiAJccrato'V^^^^
"

^^^ mgsentencespfall^n. fo«. „nd S ^"Z. m^:::^:;^ .

-'

#

^.

pq.^ftpaifTedj' prooureur^ i^^»eotifs sur ia
t:^l-.ln dcjnarideressc, jjblr iaite rejeter les

i

A .uui.uu, luiu SDFuqjjpwq|c.alld»Ution.'

„_Vs ' .
'»« sentences of all^ions four anjj

/\ij|^
judgliient bcing.^s follows r^^,

'^Ip^
" I4 CottT.apr^s avbiiriiljintcn

%^ "«^ipn produiteic six(3c'Mai

^
^'"^ , >'* "^^'•onA porfant r^ mimdn

' f;m^ 'JfT'^'^^ » difenderc^ eon* d.ant vagn«'et- ind<Ster«.ini "Joir
^J.

-^ asaawd Jtt proedduH ^ d^liberfr* .'-^^ - !
t-w^rmines, atoir

'"'f^v
^.^'''''^''^^:*»'^''<^*?*i«°.^^'^^^^^^^^^ e«rti€de l'all^gatio« numdro quatre del.'

r .
which they *ave ta>„ as such, including aVow of un«K,ditional, absolute Zl

^°y"q. ^^^> 'd«> ^nJsp etttreiEe do^ivacep-

iil!'.
"'"^^ •-.'.. f

r»

or
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»l

- Circ 5 .1
^ ? "'

'r
•" '"'*"' ""•' '**^''"""« "*•»'"' -'<• -«i-ty. which v

K^^ pcvwer n„d „u,hori.j,. ,, wit. |« the (i.„eral „f .|..,ir ordor and to^^
*

Pope,
'•trcjet.o.n»Hrtlo«dit.,alI4g«tior,H„uni<J,.c*du.„„.oettm,.do

.
d. „eep,.oa 4 la .brt^e. «vco d.p«„. dlMr.i,H A M^^icar^Trudcl C "ll ,

ol'nT if •';"^":'- ? ^I""
^'''^""'''"* '^'"'""'^ '""•' « "Pr-"' to the Court of '-.

d.«.c»<.„g judge. UM well „« tMc of Chief JuHtlco Dorion Id doll^erlnK thejudguici.t of Ihc Court beiiiK ua follouH — ««ii»cring tlie

^l^HTi i'^'"''-\~'
•'^

"0. think that all ,he allogatioDB of thodefendantH.
pteuH should have .e.„ allowed .o Htand. but I would have bc^n disponed tod.«er.minatc and allow part of the rejected alleKa.iouH to Mand

^
The incorporation of the Company of Je^uH waa 8ou>ewh«t different from any

It n«Ldr;."'; .

'''•"'^" "'"''" ""' «- r-Pon«iblo for the organization
t m prt^^nded that they are a very cxtenWve biKly and that they arc a IbreiKnbody IIP commg w.thin the jurisdiction of the local parliament here

^

r PlSLtf/L K , r**'''-
^^' -'"P^t^n^J^dbj tho cIea.ndan.B-

ol tillL-' .?
""•; ''»;««l"'«'y o«luded from political existence by the l„w«

incorporation by the liCgiBlature of Quebec.

:t;,uL*'T^'
'^'! /'-"! """""' "''' '" ^"«'''"'>: .they are proscribed by the

Fnln'ilM^
°' '"'" '•"•^^•""'^ '""*''«^ European countries, but in

t.on whether th,« body w«b incorporated for provincial objc^lKC
rhtT''°'LirT"'^''

""'*"'' '« "•«»^"- -" C«nad3lKedo.might have been t>Iosed in respect of anything further. But Uen they werneorporated generally, «.,d when porso.m all over the world might e aim su<S^

SdeJ^V
""""^'""'"'^'' f- '"^'•"P their particular view of the ease,

wh^h^ ' K 'r'"'
""'"'''' ' ""«'•' «^^"« »•'«' ««»« of the clause,

olTat?^^^^^^
«re nothing but amplifications of those which had be"allowed to stand. The sbjeotion to these is not well founded.

Mr JuS dr";;! "TTt^'
^ryations,^ h^gely.in the conclusions, ofJttr. Justice Cross. The fi..t^^o>tfo;^,is whether the dod'rse taken was reg« or.nd llBflH OrtllU 1 . .. „J

"^P**^^"^ *VU IUI .Tift* Ov motion
. un this point I am with

/

'

!

-'

/< t"--
.ii&fe
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w
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V/
""> tioo .ro m, cUrly .«t forth that tl.« pLdntiff w... in . pcUion to »n.w«r thtrn!

o'f jSSS"''
^"' **"* '"'""' * ""'"" ^" ' P"'*'"" "'' """ i-'^K"""" «f '»•• t'ourt b«low. Th.
flrM thn* elAUMii hiv« bten •liuwed to utand. Tho fourth w» nubjeot to modi-

, " Boslion, but not «uoh m Um boon niado by tho ju«lK<»cnt appoftlod l^m. Tb«
fifth hM been wholly mriokcn out

; but •* tho rult» nd regulation, have beeo
rderred to in tho not, what waa aufloicnlly dcflnile for tho pur|«Mta of the aetWM autBoient for an invMtigatioo by a court of Juatioe.

Aa to tho 4xih clauac,' I ,.«r«o to all that tho Jud^o retained, but oon^ider
that too muo^ liaa been atrickcn out. No«. 7, 8 and 9 wore not louohcd. No.
10 waa a reiforatioo of No. 4, and nhould not have bo«)n Hriclion ouf. Aa to
Mi. 11, I think ih« jodKiiicnt woa right. No. 12 remained iotMi. No. 13

.
had been alriolien out, and, I think, very properly up, \_ ,

DoBioN, Oil. J., for tho majority of the oourl. The •llcgatlona mlKht bo
attacked by • motion. Aa to tho inoidoutal quoation whioli hua boon ruiwd,
that the oonatitutionalily of an aet of inoorporution cannot bo attacked by a
pleo, my own opinion in different; but it la not nco«!«.nry to decide that quea-
tion hero, and tho court pronounoea no opinion upon it.

The fir»t throe have been admitted • the defendunta have all their righu
under thcro heada—that the aocioty waa not inoorporatod ; that it had no right
to appear in court

; an4 that the oot waa ultra viru. Of the fourth, part haa
been atruok out.und properly ao. Pleadings uiunt be founded upon'faota dia-
tinctly afuicd, und not upon infqronooa drawn from facta. Thi* had been dl»-
tinotly held in llio oaao of tho Quctn vi Nowoian, in which the pleaa were
twice rojcotcd for va>{ucncHH, with liberty to plead ffpain. So, loo, in the
-Queen w». Brad|au)ih, the aamo doctrine haa boon followed.

In the prcxent cane, the ruforencea to vowa and to rules and regulutiouH were
properly atricken out. What were tho vowa and what were tho ruica ? No
one knew. They ahouWIiavo been atated. How can the court aay whether
the plaintiffa were deprived of their civil righU by their vows ? Tho vowa were
jiot given. Thia waa not correct pkading.

JDOOMINT IN COntt OF QCBIN'S DINCH.
The Court of Our Lady the Queen, etc., conaidering that there is no error in

the judgment appealed from, to wit, the judgment rendered in the Superior
Court fof Lower Canada sitting at Montreal, on the Uth day of May, 1889,
doth aflBrm the same with custa to the respondent against the oppeliatlt, said
costs to be taied in this court as in a cause of the first class. (The Honorable
Justices CroHs und Church, dissenting.)

Maclaren, Leet, Smith di Smith, attorneys for sppollantt. -,

^Viiijej, CAar^nnsau (£ XomiolAe, attorneys for respondenu.
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DOUBT OF ASVIKW, 1880. T8

I
'OOUKT OF UKVIKW, 1890.

jiuNTRIAL, 90TI OIURMURK, \m.

Krownij JouMmm, 0.1, Jitrl »nd Matmiio, JJ.

BJIIIA LAIIONTAUNI,

AMD
PuiHTifri

L. J. LAMUNTAUNR,
DanNDAiiT.

H.L.M~Oonflrn,lag t|U Judgment of ib. Oourt W«w, th.t .. .ctlon o« lb. p«t «f .
;„.."'*"? r*

'." '""''*"' ''""' "^^ »'"••»•><«. to wi uia« h.r moUMr't wiU. 1»Ml M «r .dminLtMUoo, wd Ibat tht huiUod mu.» b. • pw^y to loeJi

hl^m ^Jm
'''••'*°**." »«" • I*"/ «« "«>«« W"«*n, or • wriltan oonMnt fh)m

If I.

•"'•'""••^
•'J' •«" »»»»*''««. ••>'« th« d«f«n.l«„t r.ili 10 .pp««r aiid con-

m!lll i «*! '.^
•"bi«»«nl •ulhoriMKon of the husband would not com th«nuIIUy MU«Hl b, (b« .bwDC ofbU .uthorlMtloi, when tb« .oUoa wu Iskto.

Tho juJK,«,„t from which th« in«rJp,ion in review wm Uken w.h rendered
by JI,H Honor Mr. Ju«tlee Puffnuolo in the Superior Court, Montreol, the 10th
Nofomber, 1890, and wm m followa :—

*.
,

i

La Cdur ayant entendu la demanderesse par nn avooat .ur le mdrite de eofc.eo«u« le ddfondcur nyant fuit diJfuut do eomparattre apr^H uvoir re«u .igniflea.
tion de I action, ezumintf la proo<5dure, et ddlibdrd;

Con8id<Jr«nt quo la do.nanderoaw domande I'aoDulaeion du tesUmont do Ha

Po„:„W TpJ rt*.^'"'"'"'"*"''^''''
'" 25 juillct 1888, devunt multrea 1».

I orrault ot Phll<Ja« Mttinvillo, notttircB
;

OonHid^rant que la deruandores* «5p.rde do bion. d'uvec son dpoux, Kn.n,««.

ttutorwdo par lui a porter la pr<J«cnt« action; -

Con«id<5rant quo cctto declaration e«t inHuffisante, et quo toute lu pro«5daro.
on cetto cause eat nullc d'uno nullitiS abwlue

f nr

Vu I'artlcle 176 C.C. rcnvoio la dito actbn aauf 4 ho pourvoir

Chirr r'T f'u
"^" ^"•'*'""""' "" confirmed, the remarka of Hia Honor

Chief Juatioc Johnson and Mr. Justice Jeted being as follows—
M!nK I aTr^ ^""^"^^ ^"^^ '" "•" """ •"• *^'»»" L-ontagno, wife ot

'

Mwhcl St. Louia, and •eMr»t«ft1>|m him a. to property, and duly •u.h'ori.cdf- the Purp<«^oftheej^^3^oughtheractiorto';t«,idehe^^^^^^^^
^

ftnlrtl.''"*""*"*'
••***". "**'"^8 ''•"'~» "-ado default to appear'; and aftei^

dlsmigiing It, with costs against the plaintiff.
|

authonwd by hcf huaband, and her proceedings were then»|rore an absolute nuU

t'

l i n, .. „j,., . < h>.- r.y^
-' ---— i''~"~v"'"B» were mwreyore an apsoiute nul-

loy, undu
. .,. 1. 170 .0., which Ueal^re* that " a wifecann^t appear fa judicidi^

,-it ^
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LamoZgne.f««'^'''»S« without her husbund or his authori«ation, cvcn'if she be a puB«c'and trader, or not nnmUinn «= *„ ^ ^_ . . .

puunuand
L. 'J. Lamun

tagije. ,

COURT OP REVIEW, 1890.

•^

r-""

1 A

i

„?h1 ^
°' " ""'"'"•'" "" *" P™P"'y

'
»«• *«>»«''«. ^hen separated as to pro-,

pcrty, except in matters of simple administration." «• ^

Tfi6_ Elaintiff inscriBcs.for review:. There are three thinjrs that appear to.
»je to bi, certain m this case

: Tht first is that if the action is a matter of mere
^

admini8t,-«tion
_

of the wife's rights, no authority or assis^nce of the husband is
necessary ^at all

;
.secondly, if it is beyond simple administration, the autho'rity is

necessary
J and thirdly, if the authority of the husband is required at all, he

•mist be jWd in the action, or at all- events his authority must not only be
averred to ^x.st (as it is here), but it must be shown and pronto exi^.'eitfier
try his presei,ce^or appearance in the case, or by ^nving his consent in writing.

~

1 he .first point is plain from the express terms of the article 176 The
second and third are established by the authority'of Pothier-{u,on which the

'

^•>cIal7G.is.t»ken; and afso by^ article 1^7, which i.s .cxprlsly that the
'

iitisband must be a party, or give a%ittcu consent^
'

- M^re the j,laintiff alleged^ she/had the .mttioritj, but she did notrshow it \
cither by her husband's presence (and " she cannot appear without him in :

i^'^f^P^f^'^'^odiasi^^^^ays article 170)j nor did she prove by any writin.^ the -

autliOrizMion whichsh>>j.scrtcdasafabt. '• ..v., *'
"

" The learned jud-e below iKid either one of two things to' do The had a right
*

to dismiss the action which he did; he had also the prnvcr" which I have
otteu, If not generally, scon used in default ca.scs; of .sondlfig the record, down

"^

<inion- what wo used in^ily bar days to call the sick list. t
'

^
flic plaintiflF mtj^ht tlicn. possibly have produced a vyrittcn. «>uthorizatron fipnf?

-
hen husband, duly eiceutc'd befoi-e notary j,rior ta the in.sJiiution of |4' ncfion
.•m(l the cas^could havQ been judged on«iis merits. * • i'

;^
pie nirstecr to'this, 1 apprehend, would be bad, if it reste'd only on ar^

183, saying that th« absence of the htisbanA's a'uthority is a nullity whi6h*
Uorhing can CQ^r I for while i\ ihust be adinitted that nothing could cover s4h
a nulhty While it existed; .tlicrcHs nothing innhe law to^veveiit the nullity'
from, being removed, and made to disappear by .u pre-existing and autbcntic

^"^''^''^f'"^^''? ''"«b»nd I cannot, hmvever, say I will roversp this judgment:
•

,
because the judge mighthave-givon an opportunity Which he has ntf given and

^^^hich no positive law obliged him -tfe give. ^ I pmst locvt at the judgment as
Uheactof the tourt, "and either good or bad in Itself 4 "

'

^ This brings us at opce to thQ question of \?^iat are-, to nse the wordstofitliS'
law, matters of simple administration ? This is nqt a question whfch ou<Hit to
suffer practically any doubt. " '•''**

>j;& .

"

All tl^e bools I have consulted are barren "upon tli!^iibje^ of what are and^
What arc not within the precise definition of simple admiivi«trtlti:on, but enoue

i«nrti. SiijH^o show \A what the, best writers mean by it; I would onlju^^o
lonA Cout d^ Mlriage,' ^m numbers 140^to-1418 inclusively. /The

whole sdbject is, of course, bca^tiTully treated, anf a^^o. 1414 he cite/Bro^
deau suraouct,.wlfoatitempt9^ with Ti:bplpng'sperfea!|ak|t;^mqthingme an
Lcnumeratawii of^what acts of simple adminisfrafa

"

'

<.<«»->

J**!

.7

* ' :k/-:

"tccmme^^ar^ de
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bions'|)eut,
TT

8.i.(r le^^sonsentomorit do son inaii, dispowr do bcs nieublcs et du Bmma .

«-...ki„„ _-... p :_ _ . „ . Lainontagne"

rsr

rcvenu dD« meublcs, peut n.ire vaux 4 ferme,, donncr quittances, est oblig<5o, A
"

:

i effct de la sc^paratfcn, pour sa nourrituro ctDntrfetien ; ntais non pour autre I'-

;
sujet, ni par aucuno obligation, dofiation ou contrat qui affecto I'imnieubk ot

;
cmporte alidnation pcrpetuclle." And further op, at No. 1417, he says- <'li

fne serait-pas raisonnablo que la femmo peut I'engager pour quelque cause que cc
soit. Mo n est l.brc quo pour adminlstrcr ; cllc rie i'est bas pour se ruiner. -

clfc ct .ses enfants. R„fin, et pour se servir dos expression^lfe la C our idc'Cas-
sation, la faculty accordde A la fe.nme sdpardc He disposer de ,pn,^obilidr et dc
laU^ner doit 6trc rcstrcinto aui actes <^Ufont pour cause I'adnjinistralfoB dc
ses biens." '-

.

^ ;^ « /^
In fact, whcn,upon a practical subject of 'this kind, one feels any diflSculty

-
I have goner% fi.und that the books do not irradiate us much ; and bcin.'
thrown on my own judgment to say whether this action brought by the wife
to set aside her mother's will is an act of .siippje administration or not, I rfo
not hesitate to s;,y it js not, for if she were to lose her case, then there would be
?«P«c.;wi'^eagainst her and her children, 1

. It is just a case whore (to use Tioplong's words^„or rather BroaeurV, whom''
he cites^ «H^ sl'oujd not be allowed «-s«r«i„ere//ec^/e..«i/«„^,." Besides .

wh^it about costs ? If this lady, after rutiTrinsthb gauntlet in all the coui^s'
oudmg with the Privy Council, finds her.elf s.-rtidlcd-„4th a thousand or fifteen
hundred pounds.of eOsts, for whicl. her property real and my^ble Is liable,
^vhe^cr. the di/ense.d'amn,r, for she might as well part with herl.>«l.estate .

V |ersclf as ^o have the power to do #ha^t may mal^>thc sheriff'.ell it.

'^""^-

W^W «^c rcal,dai„ctbn is that admiinistration extends «nly Jo ncceswry
1 ..ngs^r the management ,ind exercised the rights she has, to go beyond
that, and engage W e^ate> bringing actions riglu and left, not to gee In-

"

rep ^and income and^cbts already beloqging tojier, but in order to realise ;
d. t,nt expectation,, and ^things she' has not got is to my mind contrary to the

..ule of the law.
, Pfoei obliged, tlWpre, to eonfiftu the judgment.

JETTfi, J.^^a cause, maitltcnattt soumisc a la ddcision.de ccttt Cour prdsente
des questions d un s. gra»d ihterSt, a„ poipg^ vue des prindpes du droit, que
je mc permettra, d'exprimer les «.ptifs de%n co'ncours dans le jWemeniqui

"

vicntd'et^^^rcndu par nioni.juge^en chef.
* oeniem qui

Et d'abpH dtablissons, comme\point dft ddpart des observations qui vont
|U,V^, cjue notre Cftde^ivjl j)ose, eoft,«,e r^Jle Ibndamentafc, dans la rnati^re -

*jWrnous occupe ^Vmrajtada de lafcminemariie. Sousquelque regilne qu'elle

C

It qppact| mariage,-comittUrtau.td, exclusion deccnmunautd, ou swaratioo, '

ddbieBs-^k*mme,'cpm.mer(jgle, est incapable. •

.

difK^nte'"^"''
'"'''*'^'^''"'-*' incapacity AJ^ dufljineur, n.ais ko4 bi^n -

L^oine ddejkre IcTmineur incapable, qi^^r^son'd^sa firibliejde son ^ .

JS!rTf\ ^'^ centre ceux g«i j^ur^^^ient p^ofiter de cettc in^ .

^
"

Thence, et elle Ic rend incapablgdc^iaircides boLaits ddslfantageux. Mitis^e -^'

— '

• 't' ' >

"
'" I I

i

'^"
'

'

I I I I * I I i *

!
*

I I

'

i I 'i I MMMi I I 1u ,mt I
I— .i.,.ii

<",

% -y^

am
J. Lamon^
tagae

^

'^

>.V

M
.If
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Emms

• 5?

Lecmontagipe "° ''^ P'*'® ?"» de tputc capacity, au contrkire, et«haque fois que fe minciurflgit

L. jTJmon-"'^.'"®"''
"* ^°'' "" *^''*™* favorable, la loi tient oe centrat pour boii,*et lie

, tagne. ,««•«> q<»i s'est obligd|?|vcr8le mineur. -
.

**

j^
L'inoapaoitd. do la femme ne ddocjule pas de lu mSAJo sounJj, c'est dnns l:i

puissancc'maritale quo Ton en trouve le iJrinoipc, C 'est paroe que la femme est
sbumiflc 4 la puissancd maritale qu'elle est incapabl?. Aussi nj5i|)cut-elio rien

^- fairc sans rautorisution de sod mari, ni un contrat dianaat^x, ni mgme ud
i

y - contrat favorable. Ainsi ello ne p6ut accopter SSe 'donation sans autori^
sation. ..-.. ,.•

^ ,

^ ; ^.''*°"'*l"*''l"°'^g'™«<l"'«l'o.90'tmar>de/lafommee8t80um^
V: maritale ct par consequent elle est incapable,

Mais 4 celte t^glc, la loi fait oino exception : elle lui permet, lorgqu'elle est
s^parde do biens, de fairc—sans autorisution—non pas tous les aotes ou contrats
mais simpleinent oeux qui concernent /'arfmimrtraiion de ses biens.

^
, --^-e^ prindipcs itant pos^s, voyons maintenant comment lis s'appliquent dans-

I'especc qui nous est soumise. -
" * *

'

t

^ .
Trois ^yestions so souldvent en cette cause

:

* ''

lo. Quelles sent les actions qu'uno femmo sdpar^ do" biens pout intenter,
sans autorisation de son mari oude'la justice? ' ' "f.

" Subsiiliaircmcnt

:

'
.• ' ' '

,

La dcinande eri nuUiti de testament efAnjlle une de aes actions ? .
'^

2o, En quelle forme^se donndTautorisation lorsqu'elle est requiso ? „
- 3o. Le ddfaut d'AUtpfisatioo peut-il etre convert par une interventiojjou rati-
' "'^

, . fication,Wos^quentcr du mari

?

- n ...
lo. Quelles sent les actions qu'tine femme sdpar^e de biens pejat intehtef,

' -"sans autorisation do son mari ou de la justice ?

^ • Jj'art.Jfe du 0; C. rdpond ilk, cette question :— - / "
;

".
>

^

" ^* ^^^^^ P« PO"t ««<er enjugement sans I'autorisation ou I'assistpnce dc
•' .

" ^" ""*""'» q"'"'^ '"emc elle serait non commune ou marnhande publiquc.
" Celle qui at siparie de biemi ne le pent faire non plus, ai ce n'eat dam la cat
" 0^ il s'agit de amPhti administration."

"

,' >
, ,

Get article est Ic'seul, dans tout le Code, qui determine W capacity de 4ii
»'' femme d, ester en justice. ^

*"
.

^' - '"

I:

I^*"^»'»' s^^git do la capicitd do contractor il en e^t auti^ment : le Code
'

, 'I'igno.ncc dans trois articles sdpar6s : les arts, 177, 1318 -et 1422. '
* " »^*

Or, il y a- une difFdrerioe assez 'murqude dani^ la rddactioji de ees divers arti-
cles. Ainsi, tandis que I'art. 177 reproduit exaotement I'ancien droit, et parle

;
smiplement des aotes d'administrati6n,^cqmmo dtant ies sculs permis i la femme
s^parde de biens, lyt.' l318-qui.reprQdiiit 4 la leltre I'art. 1*449 duC.R
dit que la /cmme" sdpaWe reprend la LfBEE administration de ses biens^ et
quelle peultiwpMer.de son mobilior ct tcdiiner •, et I'art. 1422 ; copie dd'art
1536-au C. N; dit que i " Lorsquo les 6poMx ont stipule, par leurjontrat de
manage, qu'ils serqnt sdpards do bi^ns, liitemme conserve I'SNTifeRE^mi-

'

f nistratiod de ses bictis meubles et immeubles, et la libre jouisBancc?!^ ses

^*-

" reyenus.*^'

.'S''

. . * •>*: ' ::,

^

-,•».

.tiv.
••*

' r „
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n

^fes arHcles 1318 et 1422 «en.ble«t done aller plus loin quiTlto 177 Usaffirme*^ plus d».,giquemcDt 1. capacity de la femn^ «oiir colrmlr
Ja „e„.o diff^^nce a ..^ «ig„„„o en Franc, ont;, rartiXS-Id corr,.•H,nd -X notre article 177-ct lea articles 1449 el 1536

^ ^

quiSVla feLlt''"'^^^
''''•' ^" ^410)."«PPr<5eianlla disposition

" 1)0^ c.
11 '" ^'"""'/P"'-^« de disposer do son mobilier et de I'uli^uer, dit :Donner 4 la femmo I'autorisation do disposer libremeni de ses ruvenus et deson .ob.Uer et d'aliener ce ^.obilier suns aUtorisation.e'est. u "dr „n

'

exception «a d«>.t con.™u„^ d„rit dan« Ta-ticle 217..oi au^ioin.,!;^^
d „ne r.<,„ct,on qur ne eadro pa's „veo I'art. 217, et qui, prise A h Ict.rl
pourra,t fa.re antmonue aveo cotte disposition.- ' Et coLe la jurisprudence

'

ne pouvait admettreune exception non ™otiv6o A I'artlole 2/7, qui IV ul-"ARTICLE PBINMPIS. commeellennno.,,,™,-, 1..,-:—_ . 5 '
. "--

Emma
LamoDtagne

and ,

L. J. LamoD-
tagne..

:i« ._
'^ ""•"««»» 1 "THOie isiY, QUI est unAKXIOLE PamaPE. com»e elle ne pouvait non pfc„,.poser un l.iroJfe le a done eu reoours A la concTliation, et elle decide qifrart 1449 ne doi

. yntendre quedes umaiion. .le mobUler ,ui^oJt le l^a^^7^ . ,
,

"

rf«<Zm.,.^r«re«n et nondex^eiles dont le curaetireest plus «r„ve ^ou t ^'l^^-^^femn.. cMu. sent ,e rdsuUat d.„^,on.enta personnels ,Z JoriJ^t-'"^ ' ^
,mari. (Voir Nos. suivants jusqu'A 1421

)
y i^

^|Qe».o/.^c(vol.4.164)dit: -Le prindpeest done que Id femme meme

Sr : : ,
7 - ^-^ -* «".orisation„ cont^ct^ aueu ^i^Z"dtrang^re a Tudministration de sa fortune

;

.

""fanon

^ " - *' Ni "des emprunts
J

' ' "
"

^t^Z^t^^:l^ '" '^P"^''^" ^«'*r*-217'q«i..co«n..leditsi"Kn xwpiong, cBt un article pfincipe. *W» ' ^ ^
'

,

Je ne vois auoune raison pour ne pas adopter loi la n.gni,inteLdtation o«r

K1 t^T. r^''"^'' "HueAe iefoit i'art. 217' du 0.
.
N car ,1 eonrtent de plus les .mote: np autrment^contrc^er, qui „e de trouvent pas au Code fran9ais. L ^. - . ^ ' 'I"y"^ b® '^u-

Mais les observations qui pr^M'pe 4'appiiquent qu'a la capLit^le la
-^ fcma.e eons.d.r^ au p^int 6evne^^,^tmZ^., o^UoI Xenonma ntenant 4 ce q^ fait plus exaetemept le siyet de no^re e^u.en atSde la 4'emme pour attr enjuattce. ' . - -•. - ,

.'" tP'^L*®

meme elle aerait marghanrffl nnki;/...^ „. •
.

*» 4""na

W

mamhandft pffH iqiio, o« nan ^uu/muut.uu iripari^ debLn,.

;
^

, ^t
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I;

1.

.%

If
^

Lamontagne
J

.^ ^v.dent quo notre Code n'a po«-^»d ^ush! loin ; c cpendunt; comme je le .

L. rAr.^ 1'""^'
"J'"'";"-;' y

" «» '"«*»»». *• » "ous ce ropport ddtermind I« capacitd do 1^
'

••"'"' 2ZT r""" '* f'^"* P*-«^«'-. - !' 'i-nitant a«x acte« do «,M|.,,b

I'aTlifi tT *^* T^"'"r««"'- point .quW,e«He.,e,colui do

co»b.nd avco los articles 1318 ct 1422 n'n done pas pl.ce ici, puk^^o lo te^edo I'art. 176 o.t uniquo ot d'uno olar.iHncon testable. . •

, f^ .

.11 suffit dono do ddtor,»'inor 00 que iompronnont cos oxpressioDs :ac;«rfe
.siMPLi, uUministfation. * '

'

"^

Holland de Vlllargjiei qous dit (vo. Actes d'adi,.ini.tratio«) «Ccfi«prL
'

^_

a.oos sontpnrtmolic^romont omplpydcs on jyrisprud onco pou^ddsigncr ios ^ct^ V
^\ ' ' ,

q»«.,«ont^ndccip*s seulemont pour la comervation d^n,e vIwh, ou quUtent t

l__^i.- ^•;, ^ *"*;' "^J^'i^l"^ '''^^ ""'•«'• l^J>'oduit ordinaire ^u'i^dait nmuclLeJm ^

' '^ *. .

*'^'"*'"'«»1>',"" 0PF«t«pn aux actoli do propridtd
" * •'

'
- ^'''t-t^^'""'"'"'

"^^ ''""' ^^'- ""'•' "*• ^24) :
" La fbmnJo sdpaVde dq'

-v ^.ensd (SVecsonmar.no pout poiut yendre, ni dispcser do ses biens; elle'en ,

'

a seulcment iadtumistration; .,a,,s(ja^cllc ait. po«r oelo, besoin dcl'autoritd de
•

^
.«on.«,.r> en sorte qu'ellc. pcut.iiWc. iaSx a /«^e r «Je .es in,n.cubloi», baUler
,?«|«a«c^ ot s'omge pour «,r «o«rrt<«,:e e< entretinemmt, mais oUo-no pcut

,^ pas aligner, niJiy|)otM,quor,4to.'' ; " • ^

- .^t^ous avpns vn\no p^molOmle dhqixe 'mime k bail poso^ait pas p.;rmis
aiafonunc^., pour uncraisonqu^rQonquo,il no pouVatt' pas 'gtro cfinsjd^
coninie acfc d'administration. \ o .

-'
,, \

^.J»«»^

.
Inutile donc.de cherchcr davanVa;e, et nojis pouvdns arriv^r de'^uite H IW

prdc.at.bn de
1 actc qui /kit ici.l'objct d'e l"actij,n que la ferf,me a^ifttentdo 7

,
Uaoacuon onnullitd do te«|hnent^peut.elloJtre co.siddi'de^ommoun'acte de

simple, administ^d-tion? ' . , > . ', "
.

^
Unedem,ndccn nullitd dQ Wstamcnt de la part de cdui qui, sans, ce testk-'"

«.ent, .^era.tWitie.-, os^dvid'ei^.utfnt u„e action qui a pour but fmrnddiat oxi
'

uUdriOHT une gdndraUfe%;enQses, uqc univdrsriitd, l-ensemble dos droits our>
.
b.ens composant une suce«!S«^n (jue Ton vout obtcnir. <^ H *•

O^ comirtont uho tcll^^ande pourrait-elle 6tre considdrdo'(Si,ran.e utf acte

'

' m simple administrdtwjijfj • ' •

Cmyot
:

fiep,; vo. Aiitorisation V, dit : "La sdparation judteiaii*;....;di8-
.

:
pense.t.,jlje:la femme du bo^ojp do I'autori.sation ? J|||^„our-tout co qui est v>1

i^' lio simple (i,dministr>tii.ou. V ^•^ t, f^
v^,:?:.

" MarsA I'dgard do UUnation Ue ses immeuhlU elle i^^nnssi ditihndai^e'
' qUeVil n'y avait point de sdparation .*

• H'
"J^-

••

^^

"••.•;.Ne scrait-il question que d'accopter une donation, ^femto^-no'pourrait
• JcTairc sans I'lutorisation do son mari : de m^me die ne%u aacepta-ini
^ ^'epudHr, une.sucCession srinalui." -. - s^ ,v

^

R[ais on dit
:

U ne g-agit pas ici d'acccpter ni de r^ptidicr une succession 4i'
i>ag.t «u,ple.«cDtdo fairedi8pa.aitre un oh^taclo :qno hi femmo- trouvo surV»
route

;

et lorsque ceci sora fait, elle aura.recours U'!iUto.isarion4« sot, wari pour-
accepter ou rdpudier la sucbess.on, .

'
.

' '»„ ^ . ," '

\
\-

i
-

T
'* :"

.

- >: -x

y '

'"I go ,

',M '-'•.•"'^"•.-:'"'>''> '•*-'""-
^''

,..<• »,

*». >.', .•v."?
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:M'0 >̂

n

tagne.

.7'

Dalioz Rep., vo. Cotit^ d/mur., No8.'«970 1971
" "^

action «anH autorl"": "'
' '"'"""'

"^1^^ "« P«"^ -'•'''t^r «no telle

lo. Le concouis du nmri dans !*««»» • /. 9o i

La ..,„»„o«„ „ „„„„«™it irs:-iti:inr'';.|ue cc qui 1^ ddii.outrc c'est in ddolar,.fih,i «„Vll 7^ ?.
»«to'l§de, et

11 est dc Principe que I'autori^tion mritale ue dg,,^ «. aL ^ n .

: L'autorisatifln doit done etre oi,^../.,l
«« |acte gue ^ man autorise.

ii arvijj^atfrt-le concours du mari dans I'aofi L-ic.* - j-
.mtorlsatmnctHdk^on son consentement nar dLv v [fJ ^««'-''-^"-« «o°

iJeddfautdantoiisation a^ mari dans W«,c«« ii^

^o«-waisapt.
- *;

r-^'

"4l>^i y ont un IntdrSt „d et actucl -< ' ^
Se peuj/ent prtvalpff. tc^is 00*^,,^^^

.2 ":'S^
reproduit enactment l-anS^d^oit^^

"*
'^ ^

.'



COURT OF REVIEW, 1890.

I
'I

Lemoniagne ^*"o«^Rop. vo. Mnriagt, No. 773, dit : .... " La Coutume de i»aris <<tait

L.
* UmQ„-

!i

^'^! "-^ou'euso A cct dgurd. Ello r<5putnit Ics obligations que lu feibn.o con-
tagne.

|

triictiut,\^Bmi8 autorisation, radicalemei^t nulle$, m^ine apris la mort du niari>
•' ot lufii^ie ellc rcQonnaiwait auz tiers lo droit d'invoquor c^o nulUt<S ; enfin,
'' elk rCadrmtait pa$ que eetfe nidlUipm. (tre couverle parSine ratification J.

«

I'

oil scree' quo la ratiUoiition dortii^o par la remme aprt\8 le ddcAs du WiW o'cttt
" valu que commo obligation' nouvelle" I ,/

^Pstiiicr—Puissanao Mmr,, No. 6, dtt lu lufiioe ohoHo :
" L'autorisati&J du

" niAri dtant rcqyise pour habilitcr In remuic A oontracter, tunt qu'ellc est Lous
^•puissance do uiuri, die est, suAm cotto aiitorisation, ubsolunient incapable, la.

.

'• Dullitd des contrul« ot autres notes qu'ello a fuifs saijs cetto nutorisation est
" une nulliti nbtolue qui ne peut Mre purgie V^^trte par la ratification

^1
que la feu.mc lerait de cct acte dopuis sa viduit^.

'

Cette riitifioation no peut
^'
done rendro valublo I'uctc qui a <Ste fait hods ra^torisutioa da son niari; elk

' ne peut valoir que comme un nocvemj conteat, ywt »4#< aw^rf'^f
' que Dv iooa qu'elle est intehvenue." ;

*
'I|\

•^ II no peut done y avojr au|cun douto sur ce dert^wr jwiiit. La loi frappe de
^ulUti ahtobie Tacte do Jajj^muie non auUiris^o '^r lo niati. Cct ncto do k
femme k loi I'ignimviJW i^ne nullitoJ, c'c« 1^ udAK ct on ne ratificpua le
ndant! . .

La deignnderesse, d'aiM oette inWance, K doiic qu'une 8«ulo vote il mwta :

rccommcncer son action, in»i& avcc I'uutoriBntion de son niarh
Judj^jnent confirmed, Matbieu J, dfssentinq. ''"

'

.

F. X Archambnult, Q. C, attorney for plaintiff.

The defendant did not appear.

M

•¥vt.,k.

COUR t)E CmCUIT, 1891.-

(Dans et pour le Conitg de Huntingdon!

13 MARS 1891.
'

• ^

Present: Belano^ir, J.

LOUIS NAPOLfcON MASSON, '^ *
:\

vs.

CHARLES P. McGOWAII,'

ni
•T-

DSMANDBOajt
,

DfirESDRDR
;

r

Lb DiTjBJt^BLES P. McGOWAN,

ObHAKDIUR I'NCIOIN'T.

ffficter public—Actio/A en dommagef.—Avis de pounuit^.—Compensation.

/~

|; (i ,

' Jff^ —Que U qnegtion de gavoi/si unofficier public |«ut ioroquer aa qualiM,, et se plaiD ^

- - '. .^^ <>u «!*'*«» de i'avis nlleotionn6 dans fart. 33 C.P.e., ne se (a'Ssente quau cm
'

, ^
• ou il aursit commiaMe boftn* foi, I'acte dont on A ptaint et que la bonne ou

. . • mauvaiae foi egt unfe qaestioii qui affecte le m6rite et ne peut 6tre diaiikt
'

fh ' ~ .qu'avecle merits dfe la esQw. °(n

i'
'^ V

"
"T"" -""

H' - (
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CpUR DB CIRCUIT, 1891. .81

if i,
^*'^"''«"'" »«P«"»«>PP0wrencirapen8|litiiune demand* cM™ .i

McOow.n

iDcldente aui tut iuo6« <.n „1™ .

»"m)ii
l^

Jes rtclamo par une deniande Le dit Oltai.quim jug6e en mCmo tempsque li> 4^ttapde principale (2). P- McGowhn.

aZl rTr P '»"^°y- ^» <J^^«»d«-. -r la „otion du doi dou net 'd^l demandant lo rcjet do par.io dc« allegations ou ^riBiena invZS par J.

l„T: L f ? •'''"' P'''''^'^^^' lo^)^fendcur incident A I'encontre d«

8uTadedJ.al^^^
'

8uHad.ed<«„andepr.ncipaloquc«urladitodemanaeineidentc
ainsi ouc les

'

dinSr;^^^ " ^
Procddant 4 adjuger d'abord sur lea dites motions - ^ '

„
Con8(d«5rant que jcii ditcs motions sent inal fbnd<5e» en droit «W„n^ i

Sducodfd!7'r>?.";p'"°'"'^
dont ,e plaint le dtffendeur ct dcmandcur incident^ tant danB sa ddf(«,8e A I'aetwn que dans sa demande incidontc do bonne foi m n«„ l« • ^
fait dp BfttmiV «'.•! „ •

1 , ,

00000.104, etque la CQnnaissanooau "

Ronvoie les ditcs motions avco ddpcBB

;

' ?^ '
'

.
JBt proc<Sdant 4 adjuger sur 1^ dite ddfcnse eW" droii

-'^
'^

'

de,la(t,el^c 151 du d.t ^'ode, le dcmandcur incfde^ avait droit dans lJl.1dopposer a laditc demande pribgipalc la dite demanlineidente aXlfcddcoule pas de la mgme soWee que la dite demande prineiprrai'dj 2

lement.mais malieieusement et de mauvaise foi •

^
' "'f.'*'**'"**'^'

'"^g*"
. -rm^:

' ^"'ona et yjr vs. Utour, 6 R.L., p^ • at. i lerre et al., 2 L. iV., p.

v^/ V. .rfr*i»« U.U., Verret vt i^, n R.L., p. 04.

-'.-A-
pV

'^^^
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82 CODR DB CIRCUIT, 1891.

!^

I

1

1
'If K

14 '

.ill

•3;

KcDvoio la dito ddien^o on droit uvco dt^peiin

;

Et proc^dont & udjugcr sur lo mdrito tant do la dotnande prinolfde quo do lu

\ .

Oharli-H P.

McOowan djto deiuando incidonio
;

Lc dlt Obas. ConMiddrantqu'ilk la dato do I'institution do raction prinoipalo cu octto cauxe,
P. McOowan.

|(, ddfcndcur principal <Stait cndot't4S cnvcrB lo domandedr principal on lu soinnie
^ do cent cinquantc piastres, pour deux quarticrs do loyor »5ohu8 lo pretjiier Novoiu-

bro dernier, en v(^rtu du buil consenti par lo dcnmndour principal ai> ddfendour

pririoipul, ct do aft continuation,' pasgd 4 St. Anioot, lo U Mui 1887, dovniit

Mtrc. J. J. Crovier, notairofde rinmicublo ddcrit au dit bail, en la"ddolaif«tipi|

du dit demandour principal, cammc suit : (Dititjnatum de. Vimmeuhk']
ConHi^ldrant (|uc lomlaidoyer do coniponH.ition plaidd A la dito, action pi^r lo

'.
.

' ddfcndcur principal est nial Ibndd en droit, uttcndu quo la dcuian'do oompopHa*

• - Hatrioc coutyniic nu dit plaidoyorvst pour domniagoM non liquid^Ts ot ne diSeotiiltiot

"
' * pas do la memo 8oui;cc (|uc la ditc dvniando dtt demandour principal^ ct ottoiidu^

d'ailleurH; quo le dit ddfcndcur principal n'» pas t<tiiblj on prcuvo lea alk'gudB

essentiels do son dit\plaidojrcr, et nonnn<jnient, quo lc liofus du conscil nitmioi.

pal dc St. Anieet do confirnicr lo corfifloat pour lioenee d'a^bergc prdscntd par

le dit diJfendeur principal f'nt da il raHsertiou qu'aurait faite lo dit 'lemaiideur

prineipal, dans uno sdanco du dit consoil, que lo dit bail allait cxpirur au tuojs

de Mai suivunt ct no serait pas renouveld

;

Considdrant quo lc dit deinandcur incident n'a pas noo plus dtal^li en preuv()

IcB alldguds csscnticts do sa dito dejnandc ,ineidento, ct noaimdmcnt qu'il ait

souffeit aucuns doiumnges ^ raison des paroles iuiputde^ au dit dcniandeur prin-

cipal dans ct par la dite dcmande inoidente
i

*',
^

Hcnvule lc dit plaidoycr do componsation ainsi quo la dite dcmande inoi^cntc,

avec depens ; Declare le dit bail rdsilid ot annuls do ce jour, tli toutes ^na quo

;
de droit, ct ordonnc ct cnjeint au dit ddfendcur pHncJpal df rcmcttre et livrcr la

po6B_>S8ion du dit inimeuttle ot de ses ddpcndattccs au dit deniandeyf principal,

sous «inq joufs de la signifioaUon a lui fitrq fa^o du present jugenacnt, dt qit^A

.

ddfaut par lui de cc faire dans co' d^lai, et ce d^lai, passd, ses mcublcs, offets iA

animaux garnissant lc dit iminoul>lc ct ses fldpci)((iance8,soicDt'mis hors des ditcs
," premisses, mis sur lecareau, sous I'autaritd'de cctto courj

Condanine le ddfendcur principal t^ payer au dit dchiandeur principal la dite

'

."omme do 8150 avec intdrC't du ^2 Ddc^Jnjhro J890, uvco d.dpens, ddfclarc la
"^~

saisie-gagcrie pfatiqude en ccttc cause sufles dits poults, cffeta ct animaux du
• dit ddfendeur principal bonne ct valablc, et tenai^, aussi avec ddpens centre lc

dit ddfendcur prinsipal. (X). p -X

! ^'' , ^€(7or)h({cA-, />uc/[os ant? ^MrcJ^t'«o», avocats du demandour.

' " • i>.~A'^i£io&er<so», avocat da jldfcndeur ct djsmandeur incident. . . ;

'^~^
.-. -v- ".;."' ,'

X ' i(l) beJ«g]^*n^^nt porto en rSTigion,,et la Goiar de Revision I'a eonfirtn6 g'anse^

''\ter tei! aaotiiSy j'|;ile-«vSevleaiont jug-t; qfie lesJi'fen leur nUivait prouvC- ni son plaidoyer ^
opmpji^saliob nj*i 4ej»^4fc '•'c^d*n^- t.;^

. 1
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COURT tw'myim, mo.

C6IIRT OP ^JjTI^^^j^T^^

-Johnson, CJ.', WuatB« and-OuiMw J J

... -.ted h, L, ,„„ „,,„„„,„, w„..i,Tor ,r "r, .. I'^i:
'"•.i*-"'"^ 1^4.

^
^''<' '"c's o»' this caso, appear from thn «i.n..^

'

' ,

.«Smark«ofHi. H6Dor Mr JuLco Tol n ."? «''^"^" «^«^« ""d f™«. the .

Court, which arc a. fblW-.
"'"""' '^'""^""« the judgment of the

iagoodfaithrrooSjgr' w^^^^
P?^ -ho says he fcoUtd^iU

>in;? the owner. /^f^"^ ^''^ ^^ Possession, ao^hom I^ dealt whh as

Of course if hi^gtin was the jawiUr, havinir tho^»- , i. 'Van end of the plaintitf^^^^^e; buf. tfi defendant fjl"' '^T'"''^'^acQuired from the owper>, bu mcrelv thTX •
, .

"*-'' ""' *""8« »•">* »'«

tion,s. and by -ciog hi name paiXd'on the' 17 ""'h

'''' ""'''''''
^''P'^^-^"

tl'c freight house of »ho railwa^ Lf„ tl^ t- J " '* """^ ''^ '''^ «»"''o° «
or^rs to give |t up upon .^ Slirre rb^^^^^^^^^^^^ ^^T '

""^ ''

' a<l w.-.y, and $203, Vhieh he says he has ZldJ >V "^'"«''' ' "'' '''^

iaith, therdbro, is entirely i..,i^riaIt^woyarK ^^' ^^^'^^^ of ,6od

-,
ea.« of loss or theft of the safeS '

I T^ ^ '^^R^"' '^ *'"« '^"'o «
or ..arte, or from ^tl f dTal; "'su ^t^ t''^ " ^"^"' '"''''^ '" "

^^

'

it without reimbursing the purehas'r Th^« .T' "
"""'"• "^"^'^ "°* ^^^I"'™

.

1^89.
. Again, ^r t^o tMnTZ^;.^^^Mt'^^^ dpwa by art

to the defpndantahe sale m^y be valid S ,!. '^^' ^" '^'^ ^'^ ^••'•
afterwards beeome owner of'heht; '^T^r^^^^^^^^
1488; but neither one condition ^^^^l^""^]:^^ ^V''^

-*•
the law applying to articles that have been lin ^k- ul ' °°"'^"''"" '^ '^

V
tended to have been, and as to the eooditio,!l|fi:

"""^
'

*^'' ^^^^ «''*R« '
cial matter, which agifn it is nT.£lWllt''7u'''" '^''^ ^

not allied tJQMfcd without pj-gt^nrfing .» .k^ -

'
'.. I

-:j

*><». B>
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COURT Of REVIRW, 18P0.

Piliatrauli.

ttoii in luit up until^iTJohn Ooldie benefit of flitRer nhloloii 1488 or ,1489, a luoro ri)(ht ot'j

r^JnburroniDiit oy «4mt ho hu |»{4. "
MKKfF' 'f>>r^%

When wo eamJo to the judj^uiettt upon the-wholQ com, (t appetra pqnalli^ii-^,

sdtisfaoCory ; itUiv«H thedorcmlant nil that lie Qliiinicii, Ibr.a fooiion thjit ^id^^nt •

ontitfo him to a»k it ; th«t ia, it dianiiKWH the piaintiflTa netion entirely, though

the dufWilAnt only preU^niM to n ri)(nt of retention tilMie wna rcpuiil ; antl it

did not give to the plnintifT what the derondant admitted ho had a ri^lii to^ vii.,

roHtitution upon uhat^conditioii^ *' ' '

Hero then arc tlu two pnrticn to the oobo: the plaintiff aayinft, " the hqCo in tuinc,"

the other nnswcrina :
" no, I bought it thinking my vendor had u right to Hell ; but

take it back ifyou like, oq payinjjf pie what it cost uio." The judgment then telln

• the plaintiff he haa no ri}{ht of profiprty at all, and puti* him out of oourt entirely,

upon tlie ground that he luiNlcd tha\dofeiltlant into dealin^r with Lcgris an owner,

by having LegriH' nanieupon thi« tme when hejfillod his order, and aent it to htm

by rail. " "
\ \

\ '
' '-

If the defendant wnk deceived or ^h ijt!norant\thAt LcgriS^waa nut tile otifner

pf the Hafe, which I mi\ch doubt, lie hiid hi^ aotiont a^jaioNt him under art. 1-487,

and he had nothing olse\ /Ho could not acquire a^'tiVIe to the property, if itwai*

Still tiie plajn'tiff'H prdpeVlty, by any deception practised by LegriH. The only

question their^ would b« irhethor, in his oontract with Logris or afterwards, the

'"''"-' done anytbing that could have the «iffect otl^jnaking liim part with
'^

rouerty ii^ the safe. I do not find that ho has. Lcgris made his

hen he Rent' his order; and plainly stipi^lated that the ripht of pro-

L'niain viA the plaintiff till the safe was paid for. This is admittedly

very ternis of the defendant's pica. Then, as to the name being put

it is i/ot, it could not, be seriously Vrged, I think, that the pluiuliff

meant anything more than to oblige his customers, by doing tUt. Indeed, I do

not understand that matter to be urged as a renunciation of ti'Ic. hut merely a

tending to mislead ; but, as I said just now, if Lcgris misled him by ajppcaling

to any such evidence ks that, the defendant hud his recourse; and m(»tc than

that, if the djcfendant means to urge Lcgris' ownership, and consequent right to

sell, he should^ have pleaded it. • V '

The position taken by thot^efendant at the hearing was the fiamts as that taken

by the mil en cause in the olso of the Canadian Siilbsoriptioii Co. vs. Donclly

and Shallow, mis en cause, Montreal Law Reports, 6, sec. 348, viz., that a promist^

of sale with tradition is equivalent to sale, t would overrule that here, as we

did there, on the ground that it' is not a promise of sale, but an actual sale with

a suspensive condition which did not operate title in the purchaser until he had

fulfilled it. If the question of good faith arose at all I should be decidedly

against the defendant, but it does not arise in the present case, the point being

not whether a thing Ibst or stolen has been bought in good faith, as under artipio

1489, for the defendant's j)lea allpgcs nothing of the kind, it bnly pays he

bought in good faith from a person he believed^ be owner, which would ccr-
"

tainly not give him a title unless this was a colbnrercial transaction (which is not

even contended), fulling undo* article 1488. '
,

L W



1 ^ OOURTOf WtiW.

«f.Xotnioux, to tl(0 offuut

bo ii(» reV(«aiaMioh
j hat i

Ju ^lorrfCaar, ami

I'oii, if.li'. imu] 'Uco't;

Ifntiff KhoiiJd hive J'

low '«Bjr litH It «| ooiy

X

ft

OM noi Kwi nia piDpertjr, niiil may rav«ii(iiont« In iXtnoliuV ..^ ^ m i i
• Fi-'JpleemiUed^y «he^Ooiirt ofApLl SLT?!"/ !5'*' "" "*!!"*'*1 *'^

' tJjiit whilo iho flontruct wuh nutiHii
'

thntwoB oouvinoingly ovorriilwl )hH
*lfio later iD McLollan vi. Orango, _
caBo thiit there w.m Jho rquiyalont o.
nocoMJiry, whjoh wc di'l oot nny it w„s.

I tliiiik, theroforo, up„o the whole ofm
judgm.nt, ai»d the MUing bolow biVovora!
himiwlf and Lcgr«, iBpt-ifcot. 'If tho defondal.^ sBo„ .„„ .uu- u . i i

JudLr,,.e„t reversed, and defendaftt prdered to d.U^er up the M.f« wlthi«

A. Ji. Onghtred, atfpniey for pl^fiiriff ,

' ''
^^

Ouw«€<<frCi,.,attome,ifbrd«feod«iit.,,, r , V „. „»

. •
COURT OP QUEEJf7BKNCH,188i;"

. •:
MOKTRBAi., 28th MAV. 188*. | , •(,

,

i

Pr«8ent:~TK88llB, 0«oSs,<Jan8CH, BOssi, and Doh.wM. J.

^ .

•• WIIAIAM [fABVViaL,JW.ik^::r'-'-v,^^^^^^^^
'"^

' (^<»/*«<^!»*i in the Court behte),

i»,'#'i

4^'*'

•lobn UoMi*
ra,

HbmMat i

Piliatnwil.

r

••
. 1?. AHO

A. S, W^LLBRIDOE, t»-

;ft««W^ Mo Court Wow)/

the railway company to uaS.«.!. J^ **?"' "' **'^*"'* "° "'« P"' of

,
• .

supplies fi..„irte; .oThe ^La Si tS/t:L^""';i''"'*
'"' "*•*"»"

'.-. w: BuchBuppllea were furniehed at a «me wLI^T?^ ^^"' "'" """""K"W such iuierept, and ihe trnsiLlZluU^
'he Gompany waa ia default to

r Mder the BaidTtitute ^' ~"" »'*'^« '•k- ?OMa«i|oa of the road

tre^^:SK^:^^'^%^;^-* «f ^^^ Superior OoUr, Monti
-« Ai»^n7. .1

^''"'"^^'- •'»s"«t Jetftf, on the 17th Novembor 1887

de^ytrtr^^ T^^^^^^
South B.8rer?SwavCol?T'"'/''

^''''•''" ^« ^"^ •^" Sud-E.t(The
, •» era ^Uway Company), p„ar le^r r^himor n^ «oa,mo de sept niille

": ' -
, - .

..-. ' APBiL~yot.^5,No. 4.-

f-'i.
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86 COURT OF QUEEN'S BBfNCH, 1889.

and
A. S. Wall-

bridge.

"•tia**" neuf cent soixantc et dix piastres ct quatrc-vingt-huit oontins, pour laquello. it a
obtenu jugemont lo seize novembrc mil liuit cent quiitro-vingt-trois, contro la dite

Compagnie, mais dont il n'a pas 6t6 pay<5 ; attendu que le demandeur alldguo

iiu souticn de sa dpmande, et qu'ii uppcrt au statut passd mx JShs oi-apria iiion-

tiOnneos, qu'en mil huit cent quatre-vingt, la l<5gif]aturo a autorisiJ la dite Com-
c pagnie do chcmin de fer ft, r^glcr dcs engagements antdrieurs, nu moyco d'uno

dmisHion de bens hypothocaiies, au cliiffre do devx millions de piastres, garantis

par I'affQctation do tous les biens de la Compagnie, et Ic transport et cession de sa

frunchisc efde tous ses biens, droits, revonus, profits, privileges, etc., i des syn-

dics ou fidei-commissairos choisis poiir la protection dcs intdrCts des portcurs de
CCS bons

; permettant aussi d|g(^dgler et de determiner avec les dlts syndics qui •

d'eux on de la Compagnie auiait radministration du dit chcmin, pendnnt I'ex-

istenoe de la dette ainsi ordde,' et, si telle administration rostait 4 la Compagnie,
dopouvoirrenprivor.^l^cnB do non paicment de riw^rSt dcs bons, pendant
plus de quatrc-vingt-dff jours

;

^ " Attendu ^ue le demandeur alliguo, en outre, quo le douac aoflt mil huit

cent quatrc-vingt-un, nn'acto de fidei-commis (trust-deed) fuffait, par la Com-
pagnie, auz 4erines de cettc loi, transf(5rant le,Jit chemin h des syndics, ct tout

^ en luissant I'administration h la Compagnie, autorisant; scs syndics, h s'en em-~'
parer, au caSprcJvu de non-paiQment de rintdr^t des bons, et que le cinq ootobre

.
mil huit cent quatre-vingt-trois, i la domande de George 'Stephen, porteur de

J350 de ces bons, et A qui il etait dftcentquatre-yingt mille piastres, pourinterfit

<5chu depuis plus do quatre-vingt-dix jours, le^ syndics du dit chemin, pour le

temps d'alors, en enlevirent radministration ii la Compagnie, ct ont exploits le

ditchemia depuis, tant par eux-memesqae parle^di^fendeurs, qui sent aujoiir-

d'hui cev^x charges de I'exdcution de cc fidei-commis

;

' *' Atjllendu enfin que Ic demandeur all^gue que le transport de la franchise et

do la cbarte et des biens et droits de la dite Compagnie comportait obligation,

,
pour lbs syndics, dcmaintenirle dit chemin en operation

;
que lestravauz par I'ui

aits ^t les matdriaux par lui fournis dtaientn^eessaircB pour rex<Scution 'do cette

obligation, et que, par suite, les ddfendeurs, ds quialit^, en ont bendfioi^ et sont

tenus dc Ten indcmniscr
;

'•"Attcndu que les ddfendeurs plaident : lo. Qu'il y a chose jijg<5c, sur la

domande, par suite d'un jugement du six mai iniljiuit cent quatrc-vingt-quatre,

renvoyant une action semblable mtte cntre les monies parties ; 2o. que la garantie

/que la legislature a aulorisde, par la loi dc mil h|lit ^ntx[uatre-vingt on faveur

(des portefirs de bon^representes par les syndics^ne constitue qu'un droit hypo-

thdcaire sur le chemin et les biens de la Compagnie, avec premier privilege avant

tous les nutres oi'danciers, et n'a pas cu pour effet do ddpouiller la Compagnie de

la propriety du dit chemin, ni du droit de I'exploitsr &sa guise, taht que la dette

ou les intdrSts n'^taient pas ^qKuiij et que la prise de possession par les syndics

n'etait autorisde que pour assurer rapplicaltion des revenus airfiaienient dcs inte-

ruts arrierds, mais sans obligation ni.responsabtlit4 quant nux dettcs anterieures

contractdes par la Compagnie elle-mSmc ; et que la crdanoe du demandeur ayant

pris naissance pendant i'ezploitation da chemin par la Compagnie, et avant Ifi

?

'P^^^^'^^i
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^J:tZ^ ^-^^y^f^^
ceux-ci „.o„t oi ,e pouvoir oi Tobli^Uon de..J^^

'^
Adjugeant, dU<rt^, sur I'ercoption de diose Ju^

^
'

^ HallCons,ddrant quo bien quo lo jugemcnt i«v«q«d p f ]«, ddfendeurs ait ^ '*''''^
pronon,. «ur uno demando m^o entro les »e.cs iartios. ayant le mZoMet e^fonddc sur la „.e„.o .fiuse. il apport ndanmoins au dit ju/omont qucTette premi^re dcxnando n'a dtd ronvo.de que Bauf reoours ; et quo cotte ,1^ ail^

: -
''Considdrantquo los ddfendcurs no so soat pas plaintado co ju^cmont ot

ird:„:r^"''^r-^^'"'''"'"^~"'^^^"*^^^
^

-

•' Consid^Srant 0^ ««^quence, quo les ddfcndeurs sent raal fondds i invoau.r

"

k dit jugcment du seize mai mil huit cent quatrc-vinct nnafr? «1 ^
Kenvote la d.te exception de chose jug^e, avec ddpens

:

" Adjugeant Bur le fond ;] .

'''
-

»*
" Attendu quo le transport et cession de biens do la dite Oom««„„:». a m.

.in do I^r du Sud-Est a des syndics, pour ,a garatill p^j^r^ ^^^^^des .nt4r0ts des non-hypothdeaircs par elle dmis, que la loi de 1880 ! nn^- T
constitue un vdntable nantissementou antichrese,'aL re!:^^
syndics pouvaient laisser H la Comp«gnio I'administration des b ens dl I

.
dtaien ndanmoins les nantis. tant que I'intdret des bons dtait payd

""* "'

Attendu qu'on droit le creanoier antichresito ost ton,r a i • .

la chose ou du bien dont il est nanti ;

"''""''"*' ''' •'«°" ^ '» conservation de

" Vu I'article 1973 du Code Civil';

" Attendu que la maintenue en operation d'un chemin do for est une des obli
'

dtaic^t n^cessaires pour la tnaintenie cn^pdrationS^^r^ ^^"T'
Compagnie

;
et que, par suite, ces travaux et ouvragelu^lf!/ ' **" ' «

et... utiles pour hi conservation et protection dJSf^^^^^^^
^'

1
existence ,n6aie de la chose donnde en nantissement • attenduTu^ff !

CCS travau., ledmiandeur a accompli une obligaL'tcoX^^^
a^oant..etleurap.cur. un ^^^.^.JZ^Tt^Z^Z^ ^

* pi^trL d.in.r.t; qurV^irSa^ in^Sj^S?^tnilBe piastres de plus ; «t aoe ledem .vril ™ii I
'. "*''•

M..tN.„ie...,«d. -t,...,.,r™i:xc"'rct:Tr:""' '"-
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88 , COuJiT pP QUEENS BENCH, 1889. *
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I

'
'

iw,

Wm. Farwell deux, it septcmbro m i huit cent quatrc-vingt-trois, que le dcmandeui' a M
and rcquis, par la compn^io, do fairc Ics travnux n^co!<8aircH qu'il a accomplitt, et

A. 8. Wall- quo, par suite, Vuvantiigo "resultant de ccs trovaux a bdn<<fioi^ oxolusivomcnt les

" ^' portcurs do bona, dent lo j^ago a 4u$ aiiisi oonwrvd ct Ics iiitdrfits ^uuvegard^s

;

" Attendu, enfin, quVn stipulunt it I'acte de fidoi-coiiiniis du deux aoCkt mil huit

cont quatre-vingt un, que |u dite compiignie oonservoruit radministratiooi du dit

obcmin, taut quo Tintdifit t<ur Ioh bona sorait pu}'<5, lea nyndios aont cciiaC'S avoir

autoris^ ics ddpcnf^cs n^ocssniros ik rexpioitation da cbomin ; (][uo, duns tuus Ics

oas, I'extScutiun do truvaux iidccssuirGS ill rexpioitation do cc dit ciicniiil* cons*^

tituait un ucto dc gcation utile do la chose dont lo!<.dits ayndics dtaiout nantis,
,

et ongiigcuit leur rcspousubilitd, ct qu'cn oons^qucnoo Ics dita dtSFundeurs sent

mal fQud^s i\ sc refuser au paictiient de la cr<$aiicc du dcniandcur dont le ohiffre

ct l^ppdrtunitu no sent pas oontC8t<$8';

" iKcnvoie rcxception uu fond et defense dos ddfcndcurs, 6s-qualit6, et leS

condamno ik payer audemandcur la dite somme dc sept miile ncuf cent soixante-

dix piastres et quatre-vingt-huit e«ntin<<, avee intdrCt aur ciuq niilic neuf cent

vingt ct une piastres ct fcize centins, du vingt-cinq aepteuibro mil huit ocn^

quatrc-vingt-trois, ct aur deux niillc quarantc>neuf piiistrcs et soixantc ct douse

ocntina, du trois ootobre mil huit ccnti quatrc-vingt-troia, juf^cju'iH puiemcnt, et

lea depena."

The Court of Queen's Bench, Mr. Justice Testier diascnting, reversed the

., ^ above judgment, for the reasons set forth in the remarks of the judges and the

cdnsiderantp of the judgment, whic1) are as follows :

—

Cross, J.—The South Eastern Railway Company was incorporated by the

Act of Quebec, 29 and 30 Vic, c,^. 100. It was given authority to issue

.mortgage boi;|ds to the amount of S7^,000, and was aubscqucntly amaigumated

with the Eichelieu, Drumniond & 4^^rthBbask^j^|ities Railway cpmpany.

lb 1880 the Act 43 and 44 Vic, cap. 49,^^^H|^ed) which announced in its

prea mble that bonds had been issued by the*pi|Rcntioncd railway company to

;
the extent' of «150;000 and £640,000 atefl/iig^and by the last-mentioned rail-

way company to the extent of $410,000. ^Tlint the amalagamated company had

been unable to pay the intercut on the bonds, and that their earnings were,

insufficient for the purpose. '^<at the great majority of the bondholders had

agreed to accept therefore new bpnda to carry first mortgage and charge upoa
the entire property of the company. Wl^ereupon it was, among other things,

enacted that it should be lawful for the company to issue mortgage bonds, not

to exceed in ail two luilliona of dollars, and for the purpose of scouring payment
of the aanic and the iiiterest thereon, to convey the railway frandhiae and all pro*

perty rights and interest owned, poaiiessed or enjoyed by it, and the toUn,

income, profit^ improvements and renewals thereof, and all additions thereto, to

. trustees, in trust for that purpose, such bonds and conveyance to be executed

and issued at any time under the authority of a vote of the shareholders paased

at any meeting of such shareholders legally called, the trustees to be designated

by the 'Shareholders at such meeting, to be made in suoh form and to Co executed
~

in such manner as the sharclioldcrs at such meeting should direct; and the com-

i^iai»:ii
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••>»'«^^^8 Other »Wng. .„th^^ to .tipuUte m ^"^ '•^H

to who Bhould have the po»e«ion, manngemeot and control of th« fr.nohi«, .„" '"*'•
ol.cr property therein conveyed, .nd Hceive the tolU .nd ineo.ne therL7 .nlhow'the same should be nnnliAH »n^\«-«^J .r_i-i.. .... .

."•'*"»"»'. ••««. „ ^, • '
. .

—"«/»«, •«< «weive me toiis and ineoine thereof *niho«..he same -hould be applied and diapoaed of while .«oh bond. aho«7b;' out.

r'o'ftVoHH
'"'•'""- -^- '•«'•-•' •»'o«>«^ be n..de in the payn,e„7Wor of any of the coupon, thereto attached, and n.ight «Iho atipulato thereirhTn the event of such default being n,ade. the company might bo d v«L of .^f.Dtercst, equity of redemption, cl.im:or ti.le on or to fho said railwrf^nohi."ondother property therein conveyed, and how the aame might tilrveste;

ot^suC ^^rT'"'::
*'»"'^''«" «">' ow^raoffheaaidbondsa dlotorest 'hereon and might mol« such other proviaiabfi the«,i„_not contrary tolaw-as might be considered necessary or convenient for the purposesS

By section 6, the trustees were authorised and empowered as such trustees^hen as often aMefuult should be made in the pVyment ^^£10;the.nterest coupons thereto attached, to take possessL of, andtn o^rlt^mainrain manage and control the said railway and other p opertylnvered^'them as fully oni effectually as the company might do the LT. \
^

By section ^i^ the ei^nt of default being made in the payment of tJie bondsny of the couponsUereto attached, and upon the perfoLnce of
^

on the said conyeyanee stip,,lated and set forth as being necessary to dive^ thempany of all mtcrest. right of redemption, claffe. or tllle in orLs^^l
dotherproperty therein conveyed, the eoi^pa^i^should bo absoluteMive^

ehi LT "*' "'^ '«•>-»?••-. «^''- or title in or to the said raUw„Xch.se ttud other property, and the same should thereupon immedialSvTZbe«,m| vested ab«,lutely.,i„ the ft.id trustees or the h^olderaTd ow^L^nht

.

«a,d b^nds, as in the said conveyance might be provided.

^
Bisection 7. it was declared that sucl. conveyance should be to all intents validand efreate a first hen, pritilfege and mortgage upon said railway It wasful^hlrby sf.onto, expressly declared that neither th^then presXep^Tors"^^^^^^^^^

Sr:^"?"'"'*"^'^'^
those contemplated by the Uid'act'shouldZ Ipow^r to close or cease running any part of the said road.

frustees appear to have been regularly named^ticcording to the provisions of

Xt "31: 7
'' ''*>\-;''0"'3rof the company and the tLL,, 4""Il^fof^hebondhoders. A deed wasexecuted. bearing date the 2th^rS

1181, purporting to be the conveyance eontempluted by the above ei^S/.knigpro^^on for the i.sue of the bonds authorized byL said act. nd coo •
/eymg .ts railway franchise and all property rights and interest. o;ned Z '

It^oZTf:.!- ' "J
"" *^"' "•"^"'^' P™^'^' improvementsZl^Zl^thereof and a

1 addu.ons thereto, and by said deed, which was styled indenrur!«^^».ort«age ^* was among other things provide! that until deSli^ d^ ^the payment 9f the said bonds'or in the payment of some portion of t^feZ!thereon, and such default should continue for ^he apace^f ninetrjrrh

'

company would be entitled and hav, the right to retain the X^ntall the railway property rights and interest, thereby conveyed,^71

and
A. 8. Wall.

t>rldg«.
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W».F.rwtIlopcnito und ni«n.«e/iho .n.o, And to l..k« and rcotlro all and lingular (h«
loUi, rocoipt., inoonio/ and proSU of tbo same, nud tlio huninoHH thereof for theirA. 8*Wan

bridge.

,

P

s.-
sir

ownuHo, benefit ar/.l udjantago, in oil rc«pectf, iw fully ,,n.l absolutely as if
UiOHiiid indenture ftml not been made, unythinK therein contained trf the eon-
trnryno.will«tnndhj^ And if default should bo made in the payment of the
•aid bonds or any ^f theui, or tho intcreal thereon or any pait thereof, aii.l Huoh
default shonld continue for tho spaco of nii,ety days, then an.! so often as any
such default should happen and should eoiitinuo f<.r tho tern, aforosai.l tho
trustees- would bo entitled and have the risht to take and receive tho ininie.iiato
possesion of saicj railw,.jr and all tho property rights aii'l interents" thereby con-
veyed, or intend to be, and,to run, operate and manage tlie same, and to tnke
and receive all the tolls, receipts, kicome and profits of the same and the busi-
ness thereof.

Another provision was also tlioreby made for the final forfeiture of the equity
of redemption, and all title of tho company to or in said railway franchise, and
property, in the event of the net earnings of the road beini? insufficient to pay
tho interest on the bonds, and tho default of payment thereof continuing for the
space of six months. Bonds wcro duly issued uccoiding to the provisions of
said aet\

Tho railway company remained in the possession, control and management of
the road.^d in receipt of tho revenues thereof up to the 5th of October, 1883,
^hcn dcfadl^ hoving been made in the payment of interest on the bonds, a default
which had continued for a considerable time beyond the ninety days specified in
the oonvdyaijco or indenture of mortgage, the ti-ustecs took possession of the loud,
nsfiumed the management thereof and the receipt ofthe revenue. '

,

Tho respondent, Wallbridge, who is a manufacturer and furnisher of rail-
way supplies, had in the meantime been furnishing the railway with supplies and
doing repairs for the company to a large amount in value, for which lie had not
been paiS. Ho sued the raflway company for his amount, ami on the lOth,
November, 1883, obtained judgment against the con)pany for 87,970.88, besidfes
interest and costs.

He endeavored to enforce payment of that judgment by cxecutimi against
gbods and lands. To the former there was a return of nulla bona, and 1o the
latter there was an opposition by the trustees claiming the real estate. He, there-
upon,'on the 15th May, 1884, brought an action against the trustees, asbumiog

A that Alley were Hajile for what he had furnished to the company.

^

This action, af|er proof and hoaring on the merits, was,- on the 29th Novem-
ber, 1884, dismtss^dj «^u/ rcco«r»\ however, as expre.sscd in the judgment.
Tl^ present atjjtion was institute^ by him on the 14ih September, 1886, for

the saVic accounf; for which he had gol judgment against the railway company,
and fk which hQ had sued tho trusteed in tho action that was dismissed. The
presenfynction, hoi\?ever, contains additibnal allegatioiis, to the feffeet that the
work anlisupplies furnished by Wallbridgp were necessities without which the
railroad cWld not have been operated^ and jthat the trustees, being bound to i4n,'

the road, Were liablc-fbr these cupplies • alsb, that they added to the value of the

.^7'
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lien on the ro,.d, „itj. powerJtaL& V^'"^ "" " •""'*»"«" '"^^ "««^
tl.e sfuute «„,J 8 ZZ^It ,';'''

r^^'"" "'^^'- default made, as dochired in

»h.y could not Zl{£^l^lZtt ''^:\'':^t'
""'""'"^ ^' -'J •hat

Soi po.Hc^sio„ ,ho road wL unTJi i h ^ '
"'•" ''"••'' ''"^ "«*" '^ej

,„.
„ .

''""'""^'yH'»^''«in'ere.stoft|re railway company
•ve narn.t^flt.d allescc^in the pleadings by

'flic fuvts wore established as
adnij. .siooH and othcl^so, tlio

tutio.. to be given i/tie s^Jtuto
«";rtip.^., 01 whrch h copy4 prcfuced

il't!.|u(lg(. of the Superior
«8 ii.r.'i prcted by oiir law, a...„„.
a« "11 ..ntichrose, recognized aW

ibi

rr*; ? ?T *""''"««''"Ao» tl.e mtorpre-
't«i»nd the deed of eonvcyan'ee or indenture of

cetJ. r

ing ill fffect an a

seems to have held that the deed in question,
fid .n^twus well known i„ the Roman la^

Pledire nut J/n \^V' ^'"'""'''''
''''•'''j' Poetised, operat-

witl. ...,. piVieXir ifdM "d
"; T- "• ""' ^««""«^-'

tl'oy were, from the dJte they b cam Jbldtt .
"."' 'T'"" P'^*^«^»'

pledge, consequently liable for neeer.!^ v ^ *""'^ ^^i^servation of the

in ^lUCHtion; he coLou „tlv conT ^T ''^''""' 'he date of ,he indeng.™

judgment t;pay:h;z:t^^j:jt"'
''"^'""^^' "-^ "pp^''-'^- ^•^•>«

wiMZn;:::'::;'^^ ^^T^'^'^^'^^^-
Thesta.uteisnothappily

provides,J ;: whatt Zin 1'^ T'"' '^ "^"""'^ "PP"^«"^ ^
franchises of the^oud but evidrt:^^^^^^^ P-P-y and
because in .sec. 5 provisio, oWe f r^ t^

"' P"^'''^«'''°"'

being made in the payment of the fl-?
^'"^'^ P°««°»"on .n case of default

further step may £ faken bv .« ^^ *
"'""

'"^''"''' '""^ '''" ' '""'''*"'* '^"** ^
'

ofredemptL^.^:^:^t^::r:;^K^r'^
still be"«i,p,ioscd to have in the nrL,. ? '"'"'*^ company might

-0^ fcJLturo to b V: i Cr^clf"''"" ^'^ '''' '''^^''' *^'«

hands of the trustees should p^ove nVuffict" "T'"' '' ""^ ^"•'* '" *^«

It is true that by sec 4 the ooL . ?
''"^ ''"' '"^'""'^ «" »*»« bonds,

stipulate in the con'^^^nct LirrTouTd'1 T""'
'"^ ^"^^'^^^ *^

and control ofthesaid franchise and othtr
''""«

'''« P«^««on. management V
the tolls and income thereof and Wm ^^W *'^«'-4« eonyeyod, and receive

of while such bonds werroulandT„''"n f""''^
''^•PPRed and dispo«,d

although not under anrrblirarnt?:"r"
^'''' «* after default. Z,

the revenues utftil dZltJSITT'^ "" P*-^"*^* *"' ''•« ^^o-ld receive '

aaidconveyanceastSj^rf'lX^^^^^^^^^ on

tinned lor ninety^davs the r„51-oT ' '
default waa made and cOn-

'

operate and maC^le^dt^<3'V"'^ b. ^entitled ^t^ possession to

receiJ income and profit of Lslflllh
'""'"' "« «^<i «»g«lar the tolls,

road wL then being run at th/rS f I '"'V^^T^^'
«««i"g thatjhe

/J

o tne rwk and for the profits of% railway compaTyr

/t al.

and
A. H. Wall-

bridge.'
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It in iilm iirpioil thut tho truntcOR aro boiiqd to ran tho road, and, therefore,

liable for tho noo«MHiiry Nupplicn for that purpoNe ; but tho proviMbn in theHtututq

is not th^t tliu truHtuoH nhall bo bound to run the road, but thut ocithor th

proprictorMtat thu 4iniu of the pamin^ of tho Btatuto, 24th July, 1880, vii., tKo

railway oninpitny, nor llinno contoiuplati'd under (lio act, vie , tho iMtndholij^ra

or thoir rvpruHontutiveM, tihould they boooniu propriotoi's, vhould have tho pjSwcr

to oloHO or ooaao running; any part of tho Htiid road. 7
-'' J^ af nouno, npplicd to the trutttecH froni tho timo they fiftt poMMcmioi/, nnd
only from /that tinno. > /

It is very obvious to whom VVi([llbrid)j;o j^avo credit and who wbh hW debtor.

VVhot is provod^by tho suit he first bro)iij;ht a^ijainst tho railway compnnv? Thc-y

were his direct'ond his only direoi debtorn, nnd in Huini; them it seemR^to mo he

oxhaustod his direct remedy. Ho could not pretend that be furninhcdl both the

company and the trustees, one of them only could be his debtor^ and ho

declared who that was by his suit. Thoj^ represented intorct<ts quite oj^poscd ta

each,othor. It would^ of courno, be quite diflbrent if be could 8how that ho hud

privilege like the privilege of vendor for tho unpaid price of a' thing which ho

could identify and follow, and show that nothing had occurred to defeat his

privilege, lie might thcu follow the specific tl)ing, and require its possessor to

make option to rolinqui!<h it to be sold for his benefit, or in default to pay hUh

claim.

To return to the operation of the conveyance or indenture of mortgugo

exi?cutod in fnvor of the trustees, it may be noted that by sec. 4 it was perinitted

to bo made in such form and executed in such manner as tho shareholders at

their meeting should direct ; it was to be to all intents valid, and create a first

lien, privilege and Qiortgnge upoo the' railway anil other property thereby ooji-'

veycd.

It is not surprising that under tho ciroumslanoes the form of an English

mortcragc should have been chosen, one thut is still overy day practised with

regard to lands in tho Townships, and which is poi^lly valid and sanctioned by

statutory enactment [see Con. Stat, for L. C, oa^^5, sec. 4] iu tl\e light of

which nil difficulty should disappear as to the interpretation of thp form used

and the intention of-the parties ; besides, the statute now in qaestion j^rniits'of

any ibrni boing used that the shareholders might approve of.

It seems to me that much misapplied learning has been expended to interpret

the xJced in question. It may be a hardship for. Wall brid^'e to suddenly find

hiH security disappear. \ The statute is an extraordinary one, but the insolvency

of the company was imn^inent. Tho very statute should huvc Warned him of

the danger of trusting to a broken reed ; had tho railway been sold ilt sheriff's

solo it seems to me he mtist have lost his debts. It is to be regrt^tod that for

recent necessary supplies he should not have had security or refused to furnish,

but losses are every day made in that saMO way. I can take no other view

of this case than that Wallbridge's action is misdirected. He has no direct

action iigainst ttvfe. trustees. The judgment he has obtained ugainst them ia

erroneous; it must be reversed and his action dismissed.

I
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CiiUROii, J.—I atnoropinic

tho unjarity oftlio Court io tliia

Cutnpnny, nnd I do not enter a

98

n thftt thora in more {(routid for tho judffinont of V"- '•"wil

ouHO th»n in thai of tlio Outario C*r & Mjundry ^^
"'

*

formni di^ent in tlio pru4nt oaiio m I nWn dovvu.|.i.iijf, niiii I uo not enior aiiormni iiiMent in tlio pruiiAnt oaiio m I Nball do
in iho other, but I concur in tlifid judj^niont with jrrcut rlpluotunce und doubt.

•nd
A. H. W«H.

obriilge.

that whoovu^hnd

ustecB did not Inlto

» mo tliuy ocouuy a

if (hoy bod tMOn
the Company wore

w\ Hhown thut tho

int, and tho mato-

IrcHont ootion, wore

«nd for tho South

The niilway wan n noinfl; ooncorij, and tho ntnf i^to prpvidd
possexBion of tho road nhould continue to operate it.

poBwnNion wlion tliey might havo dono ho, and \t
poaitiondifforont fiomtliat which tlioy would lure
poH«'!Hsion of ilio road on tho firMt dof^ult. Tlie trustMand
both roponsible for tlio opor,.ting ofil\o road, and itlas „.„.. „..«„,. u.u. w.o
•upplfen furni-liodand tho work dono by Wallbridijo wore noooUrrto tho oponit-
ing of the roiid. \

'

judqmenV.

The Court, consi^derinj,' that the work done Nhy tho rospon
rioln'by him provided, f.ir which ho olaima payluent by his
not by him dono or furnished to or lor the uppcllnn'tB, but t„ „..„ .„. ,..« o„u,„
Ea.tom KnilwayCon.pipy, to whom tho tospondcut gave orjdit, and not to the
appellants

; / *

Considering th,t the respon(fe!,t, In a former action, broJght his suit ngain.t
the said South Eastern Hallway Company for tho namo "causes of action fbV
which he has broughl tho present action, and in the said former action obtained
jadgmcnt against the «aid Soutlfc Eastern Railway Company for the said causes
of action. «,jd has not h.ad|i,g^d or proved any cuuso of actio- against tho
appellants

;
' '^

Considering, therefore, that there irerror in the judgmJnt rendered in this
cause by tho Superior Court at Montreal^ the 19th day *[f November, 1887
.0 Court of our L.,dy the Queen, now here, doth cancoy^nul and s^t aside

the said judgment
;
and, proceeding to render the judJRt. which the said

Superior Court ought^havc rendered, doth dismiss the salSIotion of the said
ro.pondont Alcxandcr^olomon Wailbridgc, with costs, at well of the said
.Superior Court as of this Court^ costs in this Court to bol taxed as in a cause
ot the first class

; the Hon. Mr. Justice Tessier di88ontin<^;: °'
1

T r\'rr 11 ^ ^ Jtidgment reversed.
c^.Of/a«omn, §. (7., attorney for appellant.

,

;

Za;ft»mme,Za/mmc, ilfa<fore«fc (7mM^ attorneys for rcsj)ondont.
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(X)UUT 01' ItKVIKW, 1H80.

MONTRKAI., NOVKMHKK aoni, mih

I'lCHcnt :—J«)ii!«iioN, C. J., (iiu, ami WcRTtLt, J. J.

«»NK«IMK riNKTTK,

J08KPH I'AN.VpTUN,

AND

RBV. JOHN J0.VK8,

PLAistTirr;

l)«r.(NliANI'

MiM /n CAt'«K.

LtMor rtud Lettce Privilege iSn i^'ectt ofSub'Tctiant,

, HiLD:—TbAt where n leua cunUinB a |irohibitloy to lublut, lli« |irivilvge ofthc lei.i^r

et'oixl" to all the effectg of the lub^iennnt wblcir mn/'bo luldiU ud Iho pr'e-

mi»e«. <

That where the leuee bai fUrniibcd the leaaed |ireniiiei iiilTlcicDt to itcuro
the rent of the tame, the l««ior cannot prevent the leBse'e from making lucli

(lii|iosilion of the remainder of hli eOecti ns lie may MO flt.

Tho faclH of this cuHO aro hIiowo by the remarlcH of his Honor Mf. Justice

.lohnHon in delivering tho judgment of tho Court, which are ns follow!* :

JoHNHON, J.—This oction wo» taken on tho 29th October, 1888, with ^vo-

COM oi miau, gugerie.par droit de mite, tor $175, being for tho rent not yet

duo, but to come duo monthly from Octobor4p ^p»aL^
Tho defendant had removed his effects from the premises ho had ronfed frou^

plaintiff to tho premises of the mit en cause, where they wore seized. TlicrQ it

no doubt that at tho time of this seizure tho proinrsos leased from plaintiff ro-*

mained amply furnished wilh household effects nud with morohandiHc belonging
,

OB well to tho defendant us to his subtenant, Mrs. Cameron, and sufficient to

secure tho plaintiff^srent up to Ist May, 188U.

The Imuntdf a 1;oufc must furnihli it Kuffieitntly to secure the rent. Th"at ia

^_f*l>c general principle, no doubt/; this obligiitiou, of course, includes tho other
:'

. general one not to take tho crtcpts away. But tho meaning and object of tho/'
• law are not to deprive the tenant of oil dispi^sition of his ofleots, but merely to

,

' secure tho landlord ; and it i« not. necessary that the value of the things put
in^ tho house should bo equal to the whole amount of rent for tho entire term
ogreed on. y • _ .

" Les lieux soht sufEtMrnment parnis, says Bobrjoin (U, fiv, 4, tit. 4, ch. H,

sec. 3, No. 31), lorsgu'ils sent meublds suivant la condition du looataire, (juoi-

que les meubles no montcnt pas & la valeur des loyers qui ^oherront pendnnt tout

le cours du bail ; c'est au propri<Stairo ik veillc^ pii|- tormo." Les auteurs

iBodernes partagcntcetie opinion ; suivant eux, il suffit on gdndral quo les meu-
Bles puissent rdpondre du termocourant, de cului 4 doheoir ot des frais do vente

judiciaire. (17 DurontfliBj - 157 ; 4 Duvergior, 15 ct 16 ; 2 Troplong, 531;
- Agnel, 291 PC.) .J •

"
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t,! VT ". \" *'"''!'* ' "*"' '^''™ ^'••"'J^ •"'^"' ^^ M.roadd, Tol. 6, art. a Vl„.«,
Hfti. No 1 : ho locatttiru dolt, A p«i„„ ,1„ voir pmnonoor nti rtJwIutlon <lu b«il ,.„ p!'- .^Kurn.r I<m l.ou. d« moubl«H ,ufflm„.U. MaUquund lo* itooul,|..M«or./nl-il, r,<puu!/ -nJ
...ffi-aou? Faut-ll, po.oo.,uo I'art. 2102, lo, donno pri»iI,igo .u bnilleur pour

"•" *' ''•"^

tout cc qui o«t dohu ot tout c« qui o.t ,\ ,Johooir, diro q^« |o niolilior doit Otro
..-.«•• oonniddroblo pour r6pondrod«»outo iodurdo do la locution? fividoiii-
iiiont non, car lo propridtniro n'o«t nullom»nt forcd *]o lainRor ocouQiulor louit le<i
loyori, ot s'il out raiwnnablo qu'll ,j'aRl»«, p«H rigourouMcmont ,\ ddfuut do
rmumiont d'un «ouHormo, il CHt raiHonnablo auw! .,u'il r.'nt.ondo pw. trop long-
t.uipH. ot II no pout paa lo plaindro qunnil lo niobiltor du iowUuiro OHt Huffimint
I'our produlro, par la rente qui on »c+ait fuoilo, 1« niontant do doui ou tioii
torttioM.on Hus do i'rniA do vento.

D.ivorKior and Troplong uro ntill moro' fuvorublo to thp IjnnnfnH roRnrdM tbo

^
quantity of cffoctfl nuoowarj. to bo kopt in tl.o hou«c : " Jl «ufflt qu'lln m.icnt

\d lino valour propro A rdpondro du loyor pondont lo tormo courant ai lo tcru.«
proobnin, ovco frolM," do.

No#, thocffcotH, which dftfondant left in thofirMt houftp m bclonginR to him-
""

Hclf.wero not of thennwIvoM uuffioiont to noouro all the rent; but, when (ho
seizure was taken, 8he owed one hundred and twenty-six dollars, that in to say

.
Mm would be liable for th..t under tlio.wholo of her tor.n. less, however, the Hurn
o?»18, which tho defendant lo.nitted. Therefore, sho owed «108, which beinjr
by hor agioouiont with defendant payable in advance, wore not then exijriblo.
The only question horo now then is whether those orteots of tho subtenant

were subject to the landlwd's privilege ; because, if thoy wero, there was an end
ol his rccouiBO by rfe ««i7e in the other promises.

By his loaso the* defendant bound himself not tte. «u)blet. It is very true th it
he pleads thoro was no tacite reconduction, but anew verbal louse not pro

^

Wbitinghim from subletting; but ho proves nothing of tho kind; ho only
proves an alteration of $5 in tho rent, and the addition of something clso to the
premise* leased, but in all other respects tho old lease remained tbo same.

Byourjurisprudence^Dnd byxommcniatorsupon art. 162 of tho Coufnm.
de ParU, it would M»<r-t1.o articles 1621 nor 1639 of our Code that would
apply to tho poaitioi}%Plio sub-tenant in the present case

; but it would bo
articles 1619, 1620, 1622, 1994 and 2006 Q. C. that would apply, and that tl.o

'^^

plaintiff might invoke agaiast hor. i^

Tho action, woh taken on 2i)ih of October, 1888, und at tliat date the
deffiiidanthad received nothing from his sub-tenant; She only made hor first

^'

payment on the Istof November
; and it is proved that the defendant on the

* '^

2nd November paid th© plaintiff $26 for the rent of the month of October then
due.

I will not now review the articles of our Code, nor the oonimentaries op tho
French Code \npnri materia. All that has Been done over and over again in
this court, with tho result of pacing beyond doubt, first, arts. 1619 nnd 1620 CO
that the lessor has a privileged right upin the moveable effects found upon tho
property leased, a gcneiral right irrespective of the particular owners, i^ object
locxceptioitineasesofownershipby momentary or transitory lodger*; ...

1.1'

I

'\

I
I
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And
J. Jonvi.

fv

^

B

ArlicU- 1«2I,oxioihIii tlih rijiht 1^ tim «iffeetM of nub Uniinla to ttui o^ont.Of
Iholr iiKlvtuaiiOH (u tia- priiipipiiTlelmut. Art. Iii;jH. The tommthfti Iho right
l<» Miblot ill tdfl nb»cn«> orconlriiry HlipiiUiiAii Uiiwpon biuinnil \\i» Lmior. Art.
l»j;j!». Th.-Mib lonniit in bold t«j tliu-prinoipiil Uiuur for tlio nmouht only «r tha
rtiit wliiib b.j limy owo »ljb«i tiino oCMjiiurc ; himI btiotiiiiiot wOip puyimmtii .

'

iiiinK' by uiitiuiptilioii. AutftipuliiMi, liowcv..i. dmn n..t'iMemi mipiilaU'il payniont
iiiailviuiooi aioartifllo osTpnifly imyH ho.*" ArticU-H 1():W iiii.l I(}f<5> ofour Codo
arc iijoiilipiil with iirlioIcK «7I7 mith I76:j C. N. ^

When Ihircin pruhibitiuii to »iib l.t, iku uml^rNtnunt in plnocd an reuiirdii iho
prliic<|nil liMu.r ill tin, ||.«,ition of ai»y onliimiy thini pmty. Su^ l.otr»\», Codo
diH Lof. ct Loo,, p. 178, No. 474, mhl ii|.o A^nd 650. Fi-riiiNr.-, ooiiiumnlingno

'

lift. 1«2 Coui. <lo I'ttrix, cfl^^ puoiKcIy tho xaiiitt ibiiiK. (.Soo K«rr. aomni, vi'
10(10 .tfcq.).

.
. — . '

**

ll KtKiidit t.» roiiKoii ihiil, if h nub tcnMnt ami only pt back blN liffeotH l»y pnyirtg
the price f.M hix we ii put ion, he could «otopp.„.o'i(> tbo priiie^Mii+n.-iioipayniontB

'

nirttdy ui«di» to the «u^^h•«m)^. A principnl loii.«oo cnnnot liberate tliocffeotM of
hi^ OTdcr-tenant by viohitiiiK tlio atipuhition that hemhall jioihuI. lenMo. (Agnol
Manuel den Prop., p. 247, No. 600.) And tliin wna lieM in Anioldi e«. Orl-
iniid, 6 R. Leu. 748, October, I8f4.' ,

''
• , / -

There nr« nunieroiiH otlier n|K)Vtod Cancn llir.-winK eUar liKht on tlio poiiilaoP
ib.iHcane, but I uill oiilyeitoono more, vii., ibutj.f Boyer v». Melvor, 21 L, C.
J., p. 160, decidiid by the laletMr. JuMieo Dorioii, and tiunniniouHly eonHrnicd
ill roviow by Mackay, Torrance and Uainvill.., J. j! I have a very long lint of

.

the reported cawn in the «ame.i«jii-e^ and I only flndprie where JlMfcoiitiiiry waa
lieiii by a judge sifting alono, ilio ease ^f Bnrry v». iTowker luid Crawlbi;^>t"i>l.;
ojpoHjntK, ie|mrtod in 14 Ids Leg., p. 2JJ9. -

Tliere were probably Minie peculiiir cifcutfiBtanceiTTii that cane Iff tiiko it out
or the general iiile. ainTwhicb do liot appear in the report, for it Heenw difficult

'

to give a sub tenant the boiieat, of articles 1. ji. 21, and 1639, where ho ia ^
neither Veeognizf'd by (be law nor by lli'! parties to the lease,

'

lu (he picKcnt coHC the action of the plnintitf Whh met by the defendant"
admitting thc'leasc, and alleging that, miioo May, 1H88, be had leaK'd nt $26 a
iiionthvby v«rbil ngrcouient, and lii|J a right to wub-lvt. That at the time of the
Hciauro there were enough effects of the defeiidant'H and of the sub-tonailt's to
hecurc the rent

J and that |io bud notified the plaintiff in Septcuibcr, 188H, that
bo bad sublet, and intended to remove, but woubl leave plenty to answer for the
rent. Tlie tryth of this plea, with the exception I have noted, \s provbd ; and
under tfie facts and tlio law of the ea^e, tho-court below found that the plaintiff's

privilege extendfd to till tlio effects in rfbo premihCH.-jiKsluding-tboso of tlio sub-
tinant to the extent ef her debt to her immediate lessor." It further.found that ,

at the timer of the sciBure, the sub-tenant owed «l2tf, from which $18 must bo
deducted, and that fbr the balapcothorc was more than sufficient.

,

The plaintiff contends that in reality the subtenant owed nothing, bcoaoge she
was t^pay monthly in advance. This is certainly not law.. She owed under
bcr contract in the manner stipulated, that is to say, monthly in odvance. That

n
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of fOor»» it i« trno lh«t m\\iU>g wuioilKibln nl the liuit of. Miiur». She Im.l

ouljr proBiinetl tii pay. '

JudKuwiitUoDiiflriiivd witlialto4)p>i<>uot'lh« money tli»l nmkBii IhoiuUiBonl'i
il<!bt|l'iO;iii«t«)a(l ufilfOH. '. '

l^trungtr <t Co., attoriKijTN for pldntiff.

O, A,' Morritoh, attui;ii«jr for doCciKitiit.

r

o VImu*
»•.

Had

'

« >

CUlI^iT OK KKVIKW, 1800.

MONTJtKAI^ DK<:|{Mf«KU :i9y, ihixx

• J'roiMJiit :—JoHNHON, O.J., (J^LL kko" Tait, J,J.

N

x^-^

7

IIKOTtJJl IIUURAMHA,^

ZOTIQUK TIIIOAUDKAU,

AMD

AMD*

IIAflLEM THIBAUDKAU,

HKCTOIt B0URAH8/,.

«\

HONKYKt ai„,

PLAiNTirr; i

DiriWDARTi

TiaM SAiMiaj

Imtirvknaiit;

CONTINTANT.

^ On ISlh February, JHH8. T wai uplucd by B, and beforalhe return of Ihe wr'u ga»e tba ball
required t^Art, 82% C^O., hfn (fcpoiit of||oo made by hi» lirothejn {) k (>, under the fol-
lowing content

:
" Lcrpartiee conMnlent el acwplent lo d-ipflldW lonime d« deu» cents

dpilari fait par Oft U |M)ur payer le monlant d(t jugvmentili inter»enfr liir la demantW
- err «apilal, lnl#r«A et fralr.i'll ne donne pas caatlun a» iltiW de Particle 824 ou mb du Coda

de P. 0. ler mare 1688.'! ^ then conte.ted the capiaa, but hti petltlob/waa dlimMied, and
mrMi4«) an>aU«dronment. On 7Ui March Jic «^ave ball uiMar Aru. 824 and m, by per-

NmlMlonof the Court, reirrring the rHlhiH of llj« partlea. On 10th Ma/ch, B leiwd the $500
in the hfvidt of the Prothonotary for hi»co»t8 on diMmlij^al of iwtitlon on which * O inter,
vened, claimlng.tl)e moiiey^each for *m. Hie Iggue on llji Intervention ot C wai procepd-
ed with, and O^pfoved that llie money belonjced lo him," but B cjaiQied that ithad been forfelii

.ed through tite failure ofT to furnish ball before the lit March, 1^, Judgment malnUininir
C'a intervention. •

HiLD :-»(ln Rerlew) by bii Honor Mr. Justice Tait diuenling, that the above consent In-
volved the forfeiture tff the depjeit through the failure of T to Kiveaaid lill
bjK the lgt.9f March, I8g8.' ^ ,^

"
- T

Ilibo :-By the majorlly of the Court, that there was nar«xpress renunciation of T's right to
^ive bail after the said Ist March, and that cuch renunciaUon would not be'
pretamed. , . ..

O^Uat the said bail coultj^ be furnished at an/ time before judgment. - 1

The fiiota of Huh caso oppcar fiom tho^e suninmry, and from tbe renmrkl
^f^e HoDorablo Mr. Justice. Tuit, diMBcnting, and of His Honor Chief Justice
Johoioa in delivering tho judgment of the Courts

Tait, J.(di««eiiiing)-On tlio^Uth of February, 1888, tho defendant waJ
•rrcBted under a writ of oopii.8, retainable 1st of Miirch following.

' ' /

I

I

'

\
*..
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H. Bouraaia fpu •. T"!
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^
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John .S.Ho..e,% 18th of February, „„d on the name day it was a,ro«d that the defendant, who
-na ''*?•

*^""'""*'i
'" P"-^""' n«t ''aviiK furni«l.ed to tho sheriffthe security required byCThibnudiauartco 828 C. C P fonnfitlnlii-m »« Ki. „. • •' ij- .

'^*""^"J^ '^«^'"™'*.oy

"'"I ,.A 1 , .
' '"" ?•"«•""«• discliarjro, should be liber- ,a BourKs... •'»«! «n "lulcmp a deposit of «200. which deposit was accepted by the piainiiff\^^ >ubjeet to certain conditions which aro cn.bodiod in a writing then siuLd i^nci\ necepted by the parties, and approved by the Court to the following effect :^'« LcSV

^
-P^J^««;onsentent ct aceeptent le despot d'uno som.i.e do deux cents dollars fait
pdjf^p^ime et Charles Thibaudeau, pour payer le inontan t nu jugement A intervc-

dte article 824 ou 825 du Code dc P. C. le ler ifiars 1888.» ^In virtue ofL
J^tinp and upon making the de,)oait in the hands of the Prothonotary.l
fl^ndant wiTs liberated. " ' -,

y ni\. 0. March obtained from the Court permission to furnish eecurit;. the Court
_ .

reservin^ao plaintiff IMS rights in these words, viz. :
«• Mais san^ pr/udiee copen-

dant au droit du demandefir do le faiic piyor de sa er^^ncc enVpital, in.Vrfit
etfrai8surlasommedc«200ddpos«Jelel8ft«vncrpidc^dent"

'i
On the 9.h of March the ^efcndanVave security before the Prothonotari

under art.c|e.825 C C. On^the lO.h ohtfarctf the plaintiff caused a writ of
attachment after judgment to issue^in the^ands of the Prothonot^irV for the

y costs on the petition to quash. \ / w,

.„rnP^"nn-'^: '"^
''"''''V"

'•••' '"'*' ^«"'«^ •»'«^ •'« has in his hands a

'

, sun. of «200 deposited acdsrdm^. to the teruis o^the writing of the 18th of
'

Febmiry. Upo" an in^cript'ion To,: judgment upon\his. declaration, Charlesi^^udeau aied an int.ivention, ,Jhiiming halfof lfiA«2Qa deposited as his
p«|(«riy^!»(f upon a contestation of this intervention an is^as been raised as
tqtlietry^cniwtniDgof thiswritinff. \ •

^
Ou the oflB haod, the intervenant says that the $100 ho claiWivas deposited

by h,m to p;^ the amount of the judgment in principal, interest ,md cost«, if the
defendant did noi^ive security according to articles 824 or 825 • that hedla-
give security jiecording to article 835, and consequently the deposit is released.
The intervenant treats the aj^reement as If it did not contain any condition as

Q««"". i"'"
*"'"' °'""^' "''^ '^™"'J^' "^ •' •*•« "^--^^ "the l8t of March,

1888, had no force or effect whatever, whereas the plaintiff contends that by
^ • the terms of this writing, the dopasit was to be used to pay the amount of the

judgment in capital, intcre.l and costi, if the defendant did not give security the
1« March, 1888

; that it was not furnished ou or before the Ist of March jina
that the plaintiff is therefore entitled to have the deposit applied in the minner
directed by the meriting. .,-

ThSS^liestion the Court is called upon to decide is whether the WritL in
question constitutes a conditional obligation, and if the^ondi.ion has fi^iled at
defa%lUe^\iy reason ofdefendant's default to furnish securityon the Istof March.

*l

.i
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tJiffli-e bfi no tWe firo,! f„.. *» j' mn '^ *'°''' ^"^- provides
:
" If et al.

.iic^ : .: r;:rii 'To'tx;:^ t:-'
""*'- "^ '••"-T.r..™

will not be fulfilled
"

•
''"* '^"""' ''^'•"''" 'hat it „ „«"«>

ing to Article 825 of 'ho C tT'j. rt i .T"*!"*
'° ""* ^'^ •" '«»»"'-

be paid hi..J«dsmo.ri , Jiti.^i^ ?
,'''' '^'' ""^ Pl*"-''"""!.!

«. I-'iK'onibidpc, at article 11 (iR M/» lo „ „ \
ia condition elle en oJud!^^ ^^^^l!^^^ "

f
« -^^-^^

J.ere a conditional obligatU NowTonZ ^^ "' ^ "^ >^''*^
tho Ist of March, and i do"; Jlj'JZl ^^ T',!""

'^'" ^^^"^^ "'• °°

dd., ... a«d hero bjrZ; iTovhl r' "'f"
''"'^"- ''"'

»t.>»l.tion; Uw.,„„/oon°,r,^„
'^''? '"''.* P«rf«« "S^ to ,„.k„,„„h .

obli«..i.„, thisdolaj
, r„'3L ff thtob l""""''''"''"''"'

°' '"

within the del., fixod, thoeooXThirt ^t^ "^'jT
" ""' "^'f'"'^

I

if'
""^^O^^^^^^TTft-^^ 332, 339, 340, 343 J lti.ope,it No.

::^:Xir*d±lt"*'-7''"™"4-^^^^

/

>'

It I

1

j^-n,-

into aa ordinary seoirity bond. (2). That the

V
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writing permits the defendunt to rurnish theroftnor, either according to article

824, or according to 825 ; und the delay fixed (Ist Marcli) can only bo con-

sidered as applying to the security to be given under article 824, which cannot

be given after a fixed time, and not as applying to the security to be given under

article 825, which -can be given nt any time before judgment ; that the security
'

given by the iotervenants on the 9tii of March before judgment, under article

825, wuH valid, and their obligation under the writing of 18th of February

bccumo. of no effect. .

No doubt the arrangement made was a derogation from the law by sobHitut-

ing a deposit in place of a security bond, but none the less is tlic ogfcement so

made the law of tiid parties. The arrangement here made was that the defendant

was to bo liberated from prison upon his brother's making a deposit of $200 to

pay plaintiff's judgment if defendant should not give security on the Ist March,

1888, in accordance with art. 824 or 825 Ci C. P. There is no law rirohibiling

such an arMnuicment, and I think it should be enforced in forma apeeifica.

Jjaurent, at No. JB'o, vol.- 17, says: " Lors done que I'acte dfltcrmiue la

maniire, le temps, les circonstanoes dc la condition, le jugc ne pourra rien y

changer; car Ic's contrats sent les lois que le jui;o est appel^ i exdcnter et qu'il

n'a pas le droit d$.™o«l'fier. Larombifire art. 1177 (No. 3). L6r8c|ue le terme

dans Icquel Iji feOndition doit s'accomplir a 6t6 clairemerit et nettement

fixe, il iv'y a pas i*interpr^Kfr I'acte, ou & recherchcr Vinteption, vraiscmblablo

des parties. La cl:irt4 de I'exprcssion oblige alors ii s'en tenir| la rigucur de

son sens littoral."

Hero the defendant was set at liberty with thg" consent of the plaintiff and of

the court, upon the condition 'tneotioned in this "Writing.

The intcrvenants eiannot plead ignorance of the condition upon which their

brother obtained his discharge. Their intention to be bound by this writing is

sufficiently manifested by the fact that they^ide tiie deposit. The delay fiSed

was an essential condition of the obligation, and the intcrvenants cannot deprive

the plaintiff of the benefit of that condition by saying that they did npt intend

to contract any diffiercnt obligation from that they would have contracted if

they had entered into an ordinary surety.
'

Now, as the time fixed (1st March), applying only to article 824 and not to"

article 825, I can see nothing in the writing to justify making such a distinc-

tion. It Is true that, by article 824, the defendant may obtain his discharge,

npon^iving^ security that he will not leave the province, and that, if he does so,

such securities wifipay the amount of the judgment, and that tiiis bail cannot

|)e received after the expiration of the eighth day from the day fixed for the re-

turn of the writ of capias, unless with leave of flic court, and that'lby^article 825

he may also obtain his discharge at any time>6rore judgment, by giving security

that he will surrender himself when rcqoii'ed by^he court within the dtliqf^x^d

by the article, and that in default the sureties will pay, etc. But by this

writing I think the parties made a law for Uiemselves as regards the time or

delay within which security should be given, and i^his rtf^ct they derogated

=ftom4he-^tiine-fiied by thesejitticliMU *',
. • ,
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The plaintiff consootea ^o dcropato from^I.e h^w when ho accepted Vdiposit »• Bounu*.

SfJl n^
defendant con«cnted to derog,.,e from the law arto th/ delay ?.. Thib2„dea«w thm wh.ch ho could give security under .hese articles when ho «,«de i/a con .„. Tid. .on U... .fj,, did dot give Hee„,i,y i„ accordance whith oitherTl.e ol o^^l

'"''^1^''

;t:::^ti:.:ii!:j:w '

''^' ''" y^' ^--^ bcav„i.a.^r theo.x.£.au

The reference in the writing to these articles is to show the nitieof the
"" '^''"*"*

«ceun,y the defendant could give. He had the op.iph to give a 11 by sure
^
tu. under art.c o 824 not to leave the province, or one under a«JiI 825 tosurrender hunself, but in eithcrcaso it hud to be given on the lltk March

' s.ir-n"
7'""'' ''*'

«°»*'*'"^fc»'>
^^^^ to anJole 824. bl Ll .i,.pi;

888 " u I , r '"* "7 «^«»"' "««««'^'"^' ^ article 825 onWU of March.

SL H." ?rr?"^"'^''' '"^"^"'8 "'»* this limit, a«/tJlin.en,eanno hng and tf«.t defendant had as long as ho wished .. put I Jecuritv, pro-
.. ed hed.d U before judgment? I cannot think such a constrLL would be
« uLt one. and I fail to see that the insertion of article 82^0 whTchiti'
ad,„.t,ed the delay fixed does apply, should lead us to coucludJt'/at tiatar ide
" -.e and not art.cle 826. was intended ,o be affected by the 11 fixed Su

'

lose (as the pla.ntiff put, it in hi. factum) that final jud,n./„t/ had b..„r„'^deed before the 1st of March, would that have deprived d;fjnl.t of the i^ t
g v.ng secur.ty under article 825 o the 1st of March, nl/thstandi . haby securuy must be given before judlmont ? It appearsL i.e the defendanvpuld have successfully answered to sufh an objection It /y fhe agreement hehad the right to give security on the l*^t of March
If the defendant dould, under the circ^umstances I have/mcAtioned give thebond requtred by that article after judinent in virtue o/thLnd i,

' „ thi

benefit of ho condition also, and be able to say that seeilty liven af^e,- the Is-of March .s too late? I do not understand that we ar/Jfi upon S decld^

ol W "? "' ''",
r?.''"«^

'^ ^'"«" •»>'' p/-tiff has attachednmney. We are now only deciding the issue raised on/the inlerveiition that ia

' ilet^LT ^'tr^'^^
Thibaudeau,Lnlht Lla'im b, k.e 8100 h. furnished towards the degosit made und4r the filing of the 18th

Je
ruury I think this writing constitutes a conditiXl obliJatio^that 1.Z

is T r " ''"^' ^'''""'''''' "'"^ " '« notllawfufand hat th coTtound to enforce It; and my conclusion, therefor/, is thatfthe intervemrhlJ s any claim to the money, and tliat the judgment under revision, instead ofmaintaining his intervention; should have dismissed it
'

Johnson Ch. J. -On February 18, 1888. the defendant was capiased at

0} ..rticle 828 C. P. C by making a deposit of $200, through his two brothers€Mes and On^sime Thibaudeau. instead of giving their b^ud.
'

The defendant afterwards conteste^the capias, but his petition was dismissedand thereupon he made an abandeniMnt„of hin prapl>rtyr Theu, ut.mZ. ft*the defendant gai^e «otio«ito the nlninffff H.rTZ^iJv.K ?, .^?™' *'

"V

'

^o the plaintiff that on the>tli he would give bail as

* t lA-. „
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H. Bourassa required by artiolcs.'624 and 825, which was done by pormitisioD of the Court
,

Z. TbitMUdeau reserving tht-rights of t^ parties.

J hn S*Hone
^'*" ""**^ day (MaroM4>)tM'pMirt11f, to get h» costs on the dismissal of

et al. tho contestation ^.'tfic capias, attached in the Protbonotory'/^ hands tlio 8200

O.Thlbaudeau'^"P°"**"^ '^y tbi^ defendant's brothers, and upon the officer's doflaration pray<yd

and judgment ordering him to pay over tho money.
° ' The two bondsmen, or rathor depositors, thoroupoci intorvonod, each asking

one half the money for himself, and the discharge of the carnishmont.

,

^ These interventions wero contested by plaintiff, alle^^ng that the condition on

which tho deposit was allowed {o bo made was that the now bail should bo

ijivCu ffi^ t\ip Isl of March ; otherwise, that tho money was to bo applied to pay

debt, interest i^pd (^osts; and that the defendant, having made default to put in

bait within the stipuliited time, the condition should be exacted, and the bail

was too late. •

,

The intervention of Chs. Thibaudcau was the only ono proceeded with, smd he

proved that 8100 of the deposit belonged to him. The judgment held that

Charles Thibaudeau was entitled to get his money, and ordered fuymcnt ucoord-

i.ngly. The plaintiff now inscribes, and tho only question for the court is the

effect ofj |bo written consent of the parties of the 18th February, by which

money was to take the place of a bond.

The terms of the consent arc :
" Les parties consentent et acceptent Ic d^pot

d'une somme de deux cents dollars fait par Ondsime ct Charles Thibaudcau,

pour, payor le montarit du Jugoment ti intcrvenir sur la demando en capital,

iut^rSt et frais, s'il ne donnc pas caution au d^sir de rartiole 824 ou 825 du

>, Code P, C, 1 mars 1888." Thej:rammar o^' this need not be criticized, since

the meaning is plain. <. Both parties consented that 'the money was to stand

instead of bail ; both parties contemplated the right to give bail either under

article 824 or 825'C, P., and u time was fixed within which the defendant was

to exercise his right.

. The bail under these two articles is different. The first makes the sureties

liable if the defendant loaves the province without paying debt, interest and

costs ; and it must be put in within eight days from the return.

Bail under the other article is very Afferent. It i!an be pilt in at any time

before judgment ; and the condition of it is that the debtor will surrender him-

self to the sheriff within a month from service of an order of the Court ; and, in

default of his so doing, tiie sureties are liable.

The, plaintiff, in his contestation of the intervcnant's olaiai for,his 8100, con-

tends that the terms of the consent of the 18th February are to bo construed to

deprive tho defendant of the right to give the bail prescribed by art. 825 after

the 1st of March.

It IB possible that the plaintiff may have so intended ; but to preclude the

• other party from his right under the law to give bail under art. 825 at any

,. time before judgment, something more Was required; and certainly thcre^ia no

express renunciation by the defendant of his right to do so. I quite agree that

-^faepaiHiett may m»ki»tlieif-ewB^teiH'l)atphavingmad»4t4u^their own-way;, we

€• -^ V»*-J
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Th^^frulos-oxproBlSa, in.rl. 1067 OC: " The Ztt,;l. u Joh."How

'" "Hire lapse ot timo for performing it shall have that cffPf-M' n#n Ti
<^- Thibaudeau

jiiuj^uieni, and the other except on is unilor 10»50 „«j ^ i-

«f u^-iuio

contracts only, where the timLTZe ^^V*"^ '^PP''^^ »« commorflial

U. renounce !,.„„ , . t.„ t,,,, „„,,„tX-
™

j

^„
»»c ,, p™„„ed

«.. o^'t
^''°'

'" *' "»"'' " ""^ '"»'. t" Ih. plaintiff o.„.

-Ixy^ * i«/o«»«e, atlornej, for plaintiff. Tl
'"<'s"'«"»9«"lir"od.

S
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COURT OP REVIEW, 1891.

MONTIlEALj. g^WUARV 3l8T. 1891.

Prc^Dt : Sir P'banois JoiiNsok, C.J., J&rtt and Mathwu, JJ.

EUCLIDK PKh.XARD,

AND

J. )'. M. BBDARD,

lN8<ft.VSNT i

CdratoR I

AMD

ALIMIONSB JKA.NNOTTK,
CRiblTOR OoNTEBtlNO.

Held :—Confirming the judgment of the Lower Court, that Section VI of the Code of

Civil Procedure provides certain penalties for the comraisjion of the acts mentioned

therein, while Section VII provides for «oercive imprisonment to comriel debtors

lb perform the acts required of liini, and which he has omitted to perform, and that

the said provisions of said Sections are entirely distinct from each other and

diU'erent in their appliqations.

The remarks of the Chiei" Justice JolnWon, in rendering the juilgment of the

Court, show the facts of the case.

Johnson, Ch. J,'—Judgment was given on the 30th of May, 1890, maintain-

ing a creditor's contestation of a aiaeiora de biens, and holding the insolvent

guilty of offences under articles 773 and 776 of the Code of Procedure, and, as a

consequence, condemning him to one month's imprisonment.

The insolvent inscribes the case here, and he contends, first, tliiit this is by

l;,w a merely iBoereive imprisonment from which the party can liberate himself

by performing the duty for the violation of which the impri:«onmeut was

awtrded.

I really do not think this question is arguable, or, rather, I should not have

thought so but for the long argument to-ijhich wo listened on the subject.

Under sec. VI of the Code, which treats of the^abandonment, from 763 to

780, inclusively, we have in article 773 the willful omission of property worth

$80, the secreting within thirty days before the suit, and fraudulent misrepresen-

tations in the debtor's statement ; every offence under these three cluu>es subjeot-

ing the offender, under article 776, to condemnation to an impriaog^uent not

exceeding one year.

Then comes flic next section of the Code (VII), which is concerned with a

,

different subject, viz., coercive imprisonment, and from such imprisonment there

arc means provided by art. 79340 obtain a discharge in certain cases.

' The insolvent's je|>un8el here endeavored to assimilate punishment for offences

committed under ^^tt. 773, and punishable under art. 776, with the other and

perfectly distinct a»bject of imprisonment of a coercive kind under the varieties

of contempt of court constantly occurring and susceptible of purgation by com-

pliance. A mere survey or examination of the laws applying to these two sep-

arate subjects ought to b6 sufficient to dispose of this first point raised here

slvcDtI barthe sarae^ tiow that ibave-just ennnciated^ was distii

fciw
^.^

dv ^^y.:.
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though inoidontalljr taken in OKilvio vtVanun in roviow (M.L.R., 6 k C. 380)
and there hiivo been other 'eaam besidos dacidod in tlio saL way. '

In O^ilvio vs. Purnnn the debtor had made hin ubnndUmcnt; it had beet.
eontoHted, iind he hud boon |)uniHhod by four monthn' impriLnmtntfor secrctidn

,' the Henionco havinj? expired when, ho petitioned for disci argo under art 793
- What was held wiu that he was entitled to hi» discharRo boouuso the period

of l.ifl incarceration hid expired, and that, havins? abandoned his property belong-
ing by law to his creditorH, and thoro boin- no longer coercito imprisonment fo^
debt in 8uoh a caso, he wna entitled to liboraiio.., and sd would the present
delendant bo, if i„ |iko oiroumstanoes he applies for disihuVge after the oxpir

,

ationofhis termofimpriaonnicnt. ;

j

>/ Now, as to tiie second branch of itho onse under the evidebce, I am bound to
Bay, after two days of suffering in the pcrformiinoe of a duty improperly imposed,
that is, I mean after deciphering and reading everything in many hundred piigos
of vile writ iiig of what is called the evidence of twenty-two witnesses on the one
hand and thirty-soycn on the other, that the debtor's ease is a great deal worse
than ^ven his creditor puts it. ^lis too successful attempt to rob his creditors of
the value often ear loads of hay, his fraudulent preference -of the bank and of
his own father, and his shameful as well as false excuse of having lost some $400
at cards, as an answer to the cha«*5|. secreting that'amount, are all incontestably
proved

;
and it is sheer inipudoncfe and an obstruction ofjustice for such a man

to instruct another to deceive any profeasional gentleman into offering such a
defence us has been mad« to the contestation of this debtor's statement under his
abandonment. The only fault I should be disposed to 6nd with his judgment is
that it is far too lenient, ns indeed all the proceedings seem to have been, includ-
ing the opportunity given to amend the debtor's statement, an opportunity which
he would net or could not use for roasons that are only too plain on the face of
this record. Judgment oonfii-med, with costs agaiiist the inscribing party.
JETTi, J., epneurring,—.I wish to direct attention to the impropriety of the

language used by counsel in the factum. ,In one place it was said : " the leariied
judge pretends." The judge does not pretend ; ho declares the law.

In another place it wasMid :
" it is complained in thejudgment." The judge

should not be called into the argument as a party. He weighs the respective
pretensions of the parties, and arrives at a decision. This stylapf argument
IS extremely objectionable. f^^
Johnson, Gh. J—I am glad that attention had been directed to this subject. \

For my own part (and I say it with pain), Jam so accustomed to the
deterioration of manners of the present day that such breaches of decorum are
constantly escaping ipy notice.

, „ o , Judgment confirmed.
//. l". JSrodeur, attorney for insolvent.

ifcrcicr <fe Cia., attorneys for contestant.

G. Penwrd
and

J. P. H B4
dard
and

A. Jeaanotta.

r

•V t f.
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MUNTRRAL, JANOAIir AXn, IRNS.

Proicut:—Tub HoNORADiiB Ma. Justioi JiTtii.

VICTUIt BAKBKAU, iTAi,.,

Vi.
PuiRTiriM t

THK PRKSIDBNT AND 8YNUICH OF CAPRAIIllIii OOMMOJf,

'n _
lD«r«NUAMTi,

On iho lOth M»y, 1«94, thu JokuU Fathnw, who were than the SelKneiim of th« HoiKnlory
of Liipr»iri», coilo.l to tho inhiibitunlii of th» pnrliih of Lnpriiirio <le la MadeUino, of la Cola
do la Tortiio iinil of lu Pouroho anJ FonUrablo, a pioae of land to be med by thcffl m a
•oirimon, but without any right to alionato any part of aald land or to um it for any othar
purpoae than that of n Common.

,

«y tho Htatilte 2 Ooorge 4, C. 8 (1822), a Hoard, eonaiiitinK of a preaident an^ four mom-
beri-, wai created for Iha purpoao of adminialrating the Cominon, which Board, wai conitl-
tutcd a corporation under the name •of the "Vr6aidont et Hyndiol do la Commune de

> Laprairle <la la Madeleine."

On th<^hth October and 15th November, 18^3, (ho defondanti. who then held the office of
preaident and Kyndio above referred to, acting in their said quality, leaaed to one Jullen
BroaHciiH a part of tho aaid Common for a period of nine yeara.
Tho plaint IITk, who were propriotori, ' having righu in the .aid Common, brought the

present action ugainat the delcndanla, atlC|;ing inltr alia that the defendant! Bad no
authority to grant the said leaa^ prHyinJt fhaitlt bo annulled and set aaido"^

Defendants pleaded a Ttrioty of plena, andii among other*, that they had the right to make
any regnlationa which they bollpv^d neoewkry for the maintaining of the aaid Common in
a proper condition, and to ralHei the ftetferiary revenuoi for thii purpose j that the Syndic
had fre(|uently leai<ed to divers pMtnMs, and oven to aaid BrosSeau, certain parts of aaid
Common, for tho purpose of obtijining such revenue, and that with the Icnowledgo and
consent of those having rights in said Common.
Hkld:—Dismissing defendants' pleas, that the only effect of the Statute 2 George 4, C-

8, was to provide for the qdministration of the Common, without in any way
changing the nature or d.stination of the property, whieh was governed oxoiu-
sively by the original title under which it was conceded.

That tho powers conferred on the President and Syndics of said Common by (aid

Statute, can only be validly exorcised for thie purpoab provided for and con.
templated by thejiaid Act of Coneesaioh.

"
/

That the lease granted by the said Presid^t aB4 ^y>>(iltcl was contrary to th^

, intention of the said Act of Concession and the purposes for which the said

Common was established.

That any similar leases previously granted by the said President and Syndics
and invoked by the defendants c)id not cj^nstitute a valid defence to plaintiflli'

action.
*

The facts of this cascTappcar from tlio above summary uad from the coRBider-

ftnts of the judgmenf, which are givco below, and which arc as follows :—

JUDOUENT.

La cour, apr^s avoir ontendu la plaidoirie contradiotoire , des avocats des

parties sur Ic fond da litige mil entr'cUes, pris connaissance dcs dcritnres des

dites parties poor I'iastraotion de leur cause, examine leurs pieces et productions

reispcotives, cntendu eFdHment consid^e la preave, et sur le tout d^lib^r^
;
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A«onJu quo par doto lo 19 niai 1894, d«vant M Ad tldn^A
' I

torrain d,.i^„, „„ ji^„„^ ^ lour rv r dT."
''

1 '"""""''S "» '"P"'^'' 'i^'SrcV',

«.«ne „u, ..... doT:.c:;.::i "' '^"' '"
'-r '

•'"• •- ^-^ --
Anondu quo pur lo Stn.ut 2 fJeoivo 4 'chan 8 nR2i^( JI <».

..»>itan.ruro„;,,„,Lt:;i:„r;rt^^^^^^^^
corporat.0.. ot corps publicHoun |„ uo„rdo .' Prt! do„ t ^ ^,."'''»;"f

'-^^-n. «"

Bn«.. p„„. du tori, do i„ dL
"

T',
"" '""'°"'""*"«1 Juli.„'

« improprc m p«t.,r4.7
^ ''' '""'' "^ '"' "».' '»"<

ffiJ»«« «<ril. •

Com.

faisant riwiie do cette comuj '^''^olf'JJ"'"'"
^*^°"«»'-»it« «ur dos terrain,

conc^d&parl^odicsdalors;

r -^

^

i««ii

m\
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V. B*rbt*ii Que par mht; WngiMnnt oojirao iU I'ont fiitt, Im d<Jfondour« n'ont |mii

"^'
il«U>«»i»tf Ion pouvoin qui lour w>tit oonWrtn pur la lol

}

th« I'rril Coiiiltl<$r»nl q«'»ui iormon du litre «le conoowiiiin do U dite commune, tout

&' '2? \l Labium do 1.1 p«roiw« do Laprairio y » droit, et eat p«r auito ii.tiJre«a<J 4 aon

Mlrla Com-
BMHl

i'>

,•*'

'^

\f '^.

udminiHtrntion ;

Con«ld<Jrniit quo loa demuodcuw ont prou»d qu'lla itont habltnnU et proprl*-

taircB dnna l» Jit" paroi^ac, «t qu'iU ont on eon«!«,ucnce in»Arflt ot qualiUJ pour

'

•porter la priSnonte dcmande
; "„,'„. i^t

CouMddrant quo ^c hcuI cffo't du Statut do 1822 (2 Goo. 4, Chap. 8) A^M

d'orirMiiier uno admioiatrution pour lu Kention de la dito commune, *anM aucuno

ment changer lu nature de cette propri<JuJ ou «u deati.iation originairo, qu

ro»te ddtcrminte et r<Sgio exolunivicment par le titre do concosHion d'.colle, ot quo

W pouvoira d'odminlatration conM.<Si pur co tUtut ne |)euvcnt fitro valabl«».

mcnt cxcrcda quo pour lea Ona prtfvuca par le dit litre de concoaaiou, et noa

autremont

;

. . » ^ • i *

Consid<5rant que Ioh riwlutiuna atlaqu^a par lea deraandours^ont iSTidommeot

OQBtrairca k Tintentioadu dittitr9 ot iUdcatination ct au but pour loquol a <5U$

dtablie cette commune, ot <iuo los acte* Himiluiicade ayodioa anUSricurn invoquda

parlcadAfoildcorano MttHMcnidonnor nucune valour a ceux dont se plaigncut

Icsdemondeurs; ^ "^

, i ^ i

ConsidiSrant en outre quo lea d<5fondeuri? n'ont pa« prouvd que lo terrain par

eux lou<J en vortu dea r<$K)lution8 auadiUU fut improduclii el impropre au

^'^llonvoie on cona^ocnoe lea cxceptiona et d^penaea dea d<$fcndcuni, ct acoor^

d»nt lea coriclua ions do la dcmnnde, d&laie quo Ioh d^Jfondcura fitaient aana au

\au\A pour passer Icb rdsolutiona susdiU-B du Soelobro ctdu 15 novombre 1883,.

et fcasaT ct amende lea ditoH rdsolutiona A toutcs fins que do droit, avco diSpODS

conlro Icsdits d^fondeurs, dontldistraetion 4 MaUrcs Robidoux & Fortio, avooats

des demandeurs. (.
| Judgment for plaintiffa.

/JofciWoiio; A /'oWin, attorneirs for plaljitiflfl. Z.

Loranger A Co., attorneys lor defen.^nU. "

C .
-

_

COUR SUPjSilJjEURB.

lIONTBfiAL, 13 MARS 1891.
^

.,
' Present: DaVIDBoS, J.

ISIDORP PROULX DIT CL6MBNT,
Jnlerdit requ^rantgo^itrerelevi dtl'inlerdtetiOH,

'

BT «
.

'

.'• • WILLIAM PROULX DIX OLfcMENT,
CurateuraudUtnterdtt,requirantenappel.^

^ V ^Interdiction—Appel. .

J„ofc:-Que le curiteut i, I'iaterdit m v^t, Bans autorlsatloa du juge, appeler de la

sentence le teleTant d<» I'interdiction.

't /.. * JUQBMENT. .

•
The L'owt; n>^lPg heard the partiw by tUoir eounacVnpnn the BBSW^r lq

r^'

-:-

—

-it
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the proo»i«dinK«, nnJ iKIiberuUttJ

;

'
""'"'"»«

C<)nM<JorinK t''»t intcrdiotion cannot bo n-moTod whhn»t .i ,

m.Uti«. proscribed fbr obt.inin« it ((;. C. art. S] *" "•" ^"'

C«n,idcrlog,hut,» judgment iaipomng intorUlotio,; can onlj bo rc»i«,d b, aCourt, o„ pc,lt.on „f the pornou intordicU.d, or any of hi. relation. (CO ;^^^^^^CoomdorinK, nJoroovcr, ti.ut the ouraU)r i» invc.tod with liko nn-^* ? .u
'

'

. tutor (0 O. art. 343), and .hut a tutor cannot ..pp^^t, ZZni ^''\"lhe i. .uthori.od - by the jud«o or .Ire prothonotTy o 1 ui ^of a
"''

,oouncil (0. U. iirt. a06)
;

/"" "»« "iwcc of o family

•^Conpidoring that the ;nly quality diM,lo.ed by petitioner In hi, petition I.that of curator, and that an *uah he i. without right or autlu,rUu .« IT
or seek tl.„ revision of the judgoiont complained of •

^ "" "PP""' '^°'»

ap^i'::;;'::;:'""
'"' ""'" '" '"' -"' •^""' •^'"'"'"" ^»'° -^ »»•'•- m

^. A il/bnA, attorney for plaintiff. /

Lajtamme, Madore d, Crou, attorney, for defendant.
''

*

OOUR SUP^RIKURE, 1891.

(Em KftviMioN.)

MONTREAL, 30 MAI 1801.
Frdscnt. .—Matiiieu, J., Wurtei.i, J., et Tiillieb, J.

FRANCKS MARY RD8HELL,
v"-

_ ,

,

„ TELESPnoRK LATOUR.
"

Jn„*
^'^f^'"-'-Sub,titution dc Procureur-Ptremption d'imtance

1,. . ^ _ " • vtww.i, a uun. Uutto action (Jtait nippoi tabic Inju.„ .u.vant. ^Le „.Cn,e jour, 9 juin . le d^fendeur con.parut par j"^ ^autts n avocat Le 24 novenabre auivant, la dcmandcxL produi it u„ a^deplaidcrdont ^r. Beauget, ovocat du d^fendeur, avait recu come Le mVvembre. le ddfcndeur 6t son plaidoyer. p„r Ic n,ini...re duVre' L«tt et e'nfourn.t copu, aux avocats de la demandercBso. Le 6 mai 1887 M^OBMajor fit motion qu'ii futsubatitiKj .v Mf«. n .

"" *oo<, Mire l>. B.

rJt^ *• e . .

^"°"""^ a Mtro Boausct, comnio avooat du dtffcndourCetto motion fut pj-oduitc, et accord^c le m£me jour du con«>ntcmo„t de Mt«
^n avocat fit mofon pour peremption d'in.tance, ali^,„a„t que la dcZTZ'c^rc ut.le en oette cause .tai, en dute d^ 24 novembre 1886. Le"ifend' «;

(a....ouo3,.o3,.^etZ,--;;:°g^j^^
i.R. MO.U.,.

,
.1 mars m,,lkm^m,J?i^^rr:^"^SXST.

p. 131).

f

v^

•1

Proulc 411
<'Mm«nt

•t
Wm. Prooli
•IK ('l<im«Ri.

* »'/i

*
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OOUR HUPl&KU|UiiK, 1801.1

)

i
..a

r. M. RiiiMll produUit, a«i>o w nMltoi, ill #riifleat du Or«l^ da U Oour d»]plrouii, oomU-

T. Utour ^""* '•"" '•/*<"'«•*" P'*«« de proc^-duni priMluito <'tiiit unn donjhMncio dfl fifiidojnr

pKMluite k 24 nov«'iiibro 1H8«J. Im demandoroMM « tuiinUiifPiflBUo domimdn

ptiur |)4$roni|Kiou, <)ui n eopcmhint dttf iiiaiQ,l<>nufl (Mir jugcimmt du 2fi novumbro

J8{I0, Mttlliint J. Lo j«M!NPtn«nt out on com tonuoa :

liti Oour, nprdu Kvnir entondu lea partitta nurfa pr^iiontto motion, cd oulant

i|u'il iipport pit r la diwMur t!ii Mtu oauao,'i|u'il a'oat di'OuM plua de troia »na

dopuia l« darniar note d« pourauita ou d<i pruct^dura «tn octlu osuio, ii vanir nu

13 Mspteinl/i-o doniicr, data do U aiKni0catiiin du in prt^tonto requAlo. IV«inro^

I'inNlanoo en octto oauNti p<<rimd«, vl rcnvoio faction ui ootta Cftuao Muf4
pourvoir. ^*
La duiuanderuaaa ioMtrit an rdvlaion ; «Uc dit que \% niolfbn |iour p^l1|ju|iJon

—
n rtd faito par un avoeat qui nVtnit poa r<(fntliiNrci&cnt pmcurtur fu,<MHp|Pbr.

II |»nruU quo, lora do I'nudition d« lu motion pour p<ir«mpUon, I'livS^iit liu

ddfoiidaur, Major, rumit nu Kcvfliar lu motion do aulMtitution <lu 6 mai 1887,

qui pnrult avoir dt<S aecord<(c, oooimo aundit, ct lo pinidoyorf tea douxdocumvnta

n'dtnicnt paa nu doMiur, loraquo |o ocrtiflont du Orcfficr n (Ai donnd ii I'nvocat
'

s* du d<5fcndour, ot c'oat pour oola que 1« ddfundcur, dana aa motion pour peremp-

tion, all<$Kuait que la dornidro proodduro <$t«it In demando do plaidoyot* f roduit

lo 24 novomlno 1H86.
- •

Ia dcmandoroMtu Houtiunt'quo, ai ootto motion da Hubatitutiitn a dtd accordde,

cllu doit Ctro conaidiSriSi) Mn>mo non avenue, quant \ cllo, vu qu'oilo no liu %

juniaiN <<t«S aiKni66o. I^wifDlion pour aubatitution paraft avoir <5t<$ uccord<$e par

In Cour, du conHcntcimint do I'uvocat Ocausct. Ct^ia appcrt attr lo doa de la

motion, et cat curtifid par lea initiaica du (ircfllor do la Cour. '

, '

'

La motion do subatitution doit-cllo Ctro conHid^rdo conmio non nvcnuc, parco

qu'ullo n^aurait paa 6l6 nignitido ik la partio adfcrao ? CTeat la pretention do la

dcmandcrcaao. Lp d<$fendour, au contruire, aoutient quo la domandorcaao n'a

auoun intdrfit i^ ayoir aignifioation d'uno aubalitutinn do son proourcur. La

partiu pcut, on tout'tompa, r<Jvoquer aon procui-cur, anuf Hon obligation 4e lui

^•' - payor 808 honorairos ct ddbfiUrada (art. 205 C. P. C) ; mais lorsqu'ollo le rdvoque

:.
'

cllo doit en nommcr do ftuito un tiouvoau. Par Iii aub.stitutiQn, la pnrtic retire

Bon mandut d'un procurour, pt lo confio ik riiutro^WLa Loi no pnriitt pna oxigor

que cctto revocation ou lu^titution aoit 8ignifi^HBB||pm|t advcrNC. ^EU,<) no
^^^

puifatt pan . mCmo oxigor^u.'clle aoit pormiHoJjttMHRHpientiontl^PPH- la

Oour. , Sculemcnt, lu r6glo de pratique 19 dit qPHHlbl^K uno copio certifiie

"

de chaque comparution qui Bora produito pour un defendour aera signifieo, le

mfiqio jour, au proourcur du dcmandcur. Le difendcur, lo jour du rapport, ou

lo jour juridiqao auivant, so constituo un proourcur. Co proourcur doit compa.

iltis^ ct nignifiW V^lu partte adverse une copio de aa comparution. Siledercn-

eoura ^ riVstaiiwD, juge ii propos do rdvoquer ce procureur qu'il B'eit

constltt^, etd'on constituor un autre, oo dernier doit coraparottre et

"

aa co^&fa^aa i, la partio adverse, pour se oonformor aux exigences do la

le de pratiqoc. ^aiit-il qu'il produise un ncte. do comparution distinct d'une

pi^ i^n prociidiiro. ou eetto comparution peat-elle <tre incluse dans une

\
^

4' outro pidoe de procedure P Je no voia rien qui le d^fende. Le ddfendeur i

1l



I" con.parutlon do Major. ^ "''"*'»^'«« -t «JW «goifl^ «« Jbm.ndour
i«,r
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COUJl SUPISRIBUIIE, 1891. '
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PrrfHODt .—Paonuklo, J.

' -^^""^^ «KOROE McKUAINE
VB.

,™*^ »^«««AL HOTEL CUMPANy

•"«. «t ^u! ontm soustraits de to v^ ^ oi rL™ '"*'' ^"* q-^ro-v „^,.
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,COUR SUP^KIEUBE, 1891;

.Wt

Hot«l

pany.

«'

Com

>8. iJ, Moli;!- ^uartlers.g^n^ujit A rhoU'ldo la dtSfendeijesirt^ i Montreal, oili il passait environ

/Jj"**;'
quatTtf iiioi^ ]^nr iinndo on diffiSrcnts tenip^ q"'"^ ^oo depart il avalt I'linbitudo

thi $aiin>ir(il dc coiiflcr i<e*( vulisos i, Ui guMo dc la dtfrendoroswo, qui luicn donnait .un reyu

'
sous Jbi'tne thi- cheque, que cct usngo u uushi 6t6 suivi m^)^ ditc Compognio

d^fendcressc iVl'jBgard dc cinq ou six autres voyngeursw oommcrco, co qui la

constituiyt d^poMtuivo n«Sce88aire, coinino si lea dits voy(jp8urn pusscnt continud

d'y logor i\ soii hotel; quo le troia juin mil Imit ceHt quatre-vingt-dix, lo

dcmandour, iipr6s avoir piissd^^rseinainc au dit hotel, a confi«5 iV la giirdo do la

ddtbodcrcHse deux valises efuffo botto ^ ohapcan, pour lesqucllos des cheques lui

"furent donnds ivant son d<5pflii[t ; (ju'A son retour.verB Ic milieu d'aoftt suivant,

le demandeuria pr(5sent«5 sfcs ti|fois oht^qucs, ct scs valises lui furcnt ren^ises, main

que I'unc d'olfos avail <5td ouvoito, ct Ics cffots montionnes dans la dtSclaration

en avaient dtfl Koustraiis ;
quo dans rintervalle, savoir, lo vingt-huit juillee, un

incendic considdniblc avail eu lieu duns le dit liotc), qui a commeuo^ vers trois

heurcs et s'cst continual juscJii^Ji^l O" noufhoures ^u mutin, qu'il erda uno

confusion g^n^ralc, dans ['hotel rom^li do vojageurH.'cl qui fut envahi p;ir los_

pompiers et le public^ qu'il s'en est suivi un turaulto et un suuvc-qui-pcut

g<Sneral, duranl loquel lestiniplo^t's do I'hotcl out perdu tout contrOle, ct ont ^t6

forces de f;iire appcl ik. la'^jolicp, entro les mains et la gnido de qui I'liotcl

fut laisg4 durant touto la journ^e ;
quo les pompiers ont-briti^ toutes les portes

des chambi^s, y compris lcsehiinibrosspdciulcst>ik (itaient emniagasinds les cffcts

des voyageurs
;
que le Icndcmain lo g<S|:uiW trouva dans Ic magasiQ-de I'hdtol des

valises dont la scrruro avait il6 forc6o,_celle du demandeur ^ta1t Ju nombre
;

qu'il mit imm^diatemcnt ccs valises dans unc chambrc ^ couohor, dont il ferma

la perte it, clef, et les rcpii.t uu demandeur dans le mSme <Stat qu'il les livait

trouvdes le lendcmain de rinccndie
;
que la dite valise a dft 6tre ouverte ct les

effets enlcvgs le jour dc I'incendic, alors qu'il dtait impossible a<ux employes dc

riiotel, par suite d'un accident de force majeure incontrdlablc, d'bmpSoher le vof

de beuucoup d'eflfcts appartenant aux voyageurs
;
quo le dit incendic a 6V6 pure-

ment ac\:idcntel, ct que la ddfcnderesse n'cst pas responsible de la perte de^

effets du demandeur, qui ae4 liou dans ces ciroonslauccs. Vu les articles 1200;;

1802, 1814, 1815 C C., renvoie U prdsentc action'avec depens.

, Hutchinson <fe Ovghtred, attorneys for plaintiff. • ^

(freeos/a'cZtZs (& G'reens/tteZc^s, attorneys for defendant.
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Police MAGiskATK-s coukt. montkeai, i89i

POLICE MAOIsWe-S COURT. MCNTKEAL, 1891.

MOi|rTRKAL, APRIt/ 10th, 189 .

Present
:
M. C. Desnoyebs, Mao stiiatp.

\ -.SHBWAN

1
*^-

I DRUMMOf/i>. ,

f^eerkUlea .„. 0,Unr.o^Game\La.> RevUeU Stat. ^VJtio^r^o

oldeei* ' T'^'''
'"""' """"8 ">o prohibited season, three carcasses

Province; th^rihL awlSS f^"'^*'"='
"'"'" ""» «'«»V'»''s of this

intoihisProv^Llri^^^^^^
'

bitfon ,0 iJpo r ,;; thte!
•''7»°' "'»««'"c'' «3 .here is no \direct prohi-

laws n,..sr necessariiVt* . ^ " ""''*'""" '' P'°''*''«^ ""'J" "'d
pVincial PhIT. ^ *^ ^T' ""'"" '" ""« P™"°«« '» contravention of the

mZel!
^"'"•'^'*y''« ""'•'" "^""HK the prohibited season or ia an iHe^

Jia^^ '"
f'''^

A. W.Shewan(a^iogfortho Montreal FishS" ^^L2"'"'
'he Hononible Gcot^e A. Drubtiond, for having•i».^uiijr lu IMS M»we!>sion on the tenth hf Miirph laoi .u - °

The eu.e was^artl on April Is^ "g/l
'

'

''»•«''/""«"«««- «f ^««r

or\hrW '
P "r P"'^' '^5e^^ '"^ '" *^"''«^'"" --« ''•^d on the preserves

»rpr,r"'
°'°"'°' '»""-*"•»'.—.>'" of ...c twp.„rofc"b

.

W. S. Walker for the prosecutor asked for iudument A n T i > r

tilling of^g.m. dnrmg cen.in «,a„„3 (aifceot.for the diffc«DtS, „,-

/

V

f
11

»i / i 1
f'f ' 1

''T f
'1

sjlll

KytiKF

£l]Ufi|j

jpmm

Kes norrd iteeIf"coD8titute «n '

Mat—Vol. 35^ No. ,5,

../*V

V i

jX:



\>

r

t-

SbvwHi)
vs.

Drummmuiiil

.'^

inr

/

114 POLICE MAGISTRATES COURT, MONTREAL, 1891.

offence. Tlie derciidnnt aJiiiits tliat he had the deer iu queHtioii in his posses-

sion on the elevontii of March, which is undoubtedly daring the olo.'ic season

for deer, as declared by section liJ9G, but claims that this constitutes no offence

against our Gauie/liaws. -

Sections 1403and 1407 arc the only sections that can apply; section 1406

provides that the <;amekooper shall seize animals, etc., found iii ihejposscssion or

custody of u^iy person d ur in j,' the close season, and briny; them before any jus-

tice of the p^i who shall, if proved that the law has been broken, declare them

confiscated. ; ^

If the law has been bioken ; what law ? surely the law of this Province prohib.

iting the taking of game during certain seasons and in certain ways. Has this

law been broken in the present case where the deer were lawfuUy killed in the

Province of Ontario ? Clearly not, and therefore the deers were not liable to

.confiscation. Section 1407 enacts that every person found guilty of h.aying had

or having actually in his possession any articles so confiscated or l^ijc to be

confiscated shall in each case bt^ condemned * '^ * but thb deer^^tlgpllestion

were not liable to confiscation, because the law of this Province p*|j^^oken,

and there has clearly been no offence. In the absence of an eJiJji^provision

that the possession in this Province during the close season of game', no matter

where taken, within the Province or without, whicli would really be a prohibition

to import into the Province as well as to kill in the province during the prohibit-

ed season, there can be no offence in the prcsenfease. ': The ca-m of (ruyer and

the Queen, 23 Q. B. 1). 100, is in point. •

Under the English Act the passession of game by a licensed dealer after ten

days from the clo.sc of the season, and by any person alter forty days from it-

close, is prohibited. The charge was that the defcndatit, a licensed dealer, had in

his possession exps»»»ed forNsale during the prohibited seaj(on two partridges. It

appeared that the partridges had been killed in Rusuia three months previousty,

and kept frozen, and imported into England shortly before they were bought

by defendant, and exposed by him for sale. The defendant was convicted by

the Magistrate, but on appeal the conviction was quashed. The case is almost

identical with the present, and is of special force, as the English Law, as to the

possession, uses the word "ofany game; " our Act, as pointed out, enacts that the

possession, not of "any game," but '• ofany game liable to be confiscated," is an

offence. If the English Act does not cover " foreign " birds of game, our law

certainly does not apply to deer killed in the Province of Ontario.

W. S. Walker, in reply. The possession of the deer which is admitted wa»

in itself an offence. There is n^> distinction in section 1405, and the defendant

cannot in any way justify his possession. As to section 1407, all de<?r are lia

blc to coutiscatiou during the close season. If the importation of sgame during

the close 8ea.sou is allowed, it will open the door to all kinds of contravention ot

the law. There have already been convictions in other cases similar to the pre-

sent, that is, similar in so far as that the game in question came from Ontario.

April 10th, 1891. Judgment was rendered, dismissing the case.

M. Desnoyers : This case is one for infraction of the Game Laws. The inform-
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three C.W.SCH o.d e" Tl^t^,^'VT\^''!'''^ '" ^'^'^^'^^'^ >-'^^n,

l.as net coni.„i,tcd any offence ,.««i .Jour (I, r 'l^
'" **"' I"""^'""" '>'^

that the deer in question were kil ed on . ^Z"'-
^' *"^ °'°'"-'j' P'«^«"'

^Lo^g P..i.,t iJud LairErie . H P
^"^""''«°f ^^^ ^^o^gPoint Company on

theTpen ^.son in t^t pVoJl „!"^Tr '''^"'"""' '""^^ -tumn/during

' ou the tenth of M. '

1^7 .21? M 'V™?'^"
"^^ ^"'* ^''' "» -'"'-' -^

the Long Foiot C^a^rrjlltn^^^^^^
The question to dcdde i« wheth^T th V

"*"
J^'""**»»*'

"* '"^-Ix^r o»' the Club.

:
contravened. I do not Lit^t trSt^Te :

''' ^"^^^^^^

ing the prohibited «euSou eonstitu^! hi f/"'"'"'
P"''"'''"" ^^^ «"""« •I"'

be^u illegal |oase.sion arsecIt 405 U "\''^"''"'; The possession must

«ci.ing of au/ani».als ;r birl Zn^ m
^ ^ "'"'"'•

^' '""""''^^ '»'''* «» t»»e

close seasonAheanill:!:!'," I^ ^r'" 1T '"^"" "^"""^ '••«

broken, be confiscated. HadTe d r
' ' T^ "' '^' '"" ^'' '"'''»

been declared confiscated ? Til w"; .^7" ^" "'"'' ""'' ^''^^ ••«-

illegal means ip this Province Z1 f
."
-"''"« '•*" '^'"^ ««'"«» «' by

deer consequently could uTt ha v1, ?7T '*' ''"* ""' ^"^ »>'«'^«°- The
section u'oTcleaVyl^n ::e^^^^^^^^
Kuiltyof having or havingM in I is n! '

"'"""^ ""'* *"^ P*"^"^" f"*""*

or liable to be confisci Id ThaH Z ""T'""T^
'^"'""''^ ""' ^'"^' confiscated,

fiHcated or liable to bT „d h fot ^.vT'^ -^T 'I'
'^' '"« "»' -»-

a., offence under the Statute
'^

° ^ ""^ •^'''""'^""' "« "«' ^

whether the English Ctutut IXstt^ J /T"'* The(,„«.tion8 as t^

byMr./„.Ucefiawki„t:,:£
e^^^^^^^^^^

I cite one pa.a.e fron. Ihe judJI^'^t:? ^^^
-'" ^^'^ridge concurred.

out of sea..,, eouidttel: Z^r^J^l^ or taking of ga.e birds

as regards the traffic in ^ame out ofVh. . ? "^ *"* ^"S'"** Sround. and,

.•efertosuehbirdso..,yasCproctdtt^^^^^ '

are not protected by fhe KngLni silo:
^" ^"""' -'^"'^'«" ^^'^« ^'-'^

'

partridge, English or tbrei-n. should
^1'^'"""

'k
''''''''^ declared that no

ing a liuiited period of time the ,aw ^T '
^' '' ^'""^ '" ^^S^-nd dur-

beob3erved;b^titeertai:;V^':.irs;^;^^^^^^^^^^

PP»>'r«..<Hl.^th^eaw-tttu,tb« di3tfti8sed
."-

Without i

iibewsa
vs.

Ocummond.
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POLICE MAGISTRATE'S COURT, MONTREAL lH9l.

an cxprcRS provision of law proliibiting the posscstiioD in this ProviDO« 'of game

wherever taken during a certain Heason ofthe year, or prohibiting the iniportation of

game during the close 8eason,tliie facts of this case would not warrant any conviction

.

^leCaae against D. T. Irish, agent of the Canadian Express Company, charged

with favoring a contravention of the Game Law by onrryiii'^ the same deer, which

was heard ut the saiau time, Wms also dismissed.

The prosecutor subsequentiy give notice of afipoal I'roiu tliu above judumeuts,

but abandoned them.

W, S. Wtilker, for prosecntor.

Taylor & Buchan, for defendant.

COUR SUPEKIBURE, 1891.

MUNTIlfiAU^ PKVRIER 18!)1.

Pr^scntl^ Matiiiei;, J.

.MICFIABL GUEBIN.
RSQUfiRANT ItAtirn^ATlON DM TlTB* {

NAPOLEON O. C. CRAKJ, ^
Opposaht.

Ratification tie Titre—Composition.

Jvak :—Qu'une opposition d'un cruancier hypotbecaire, dent lea droits ae scat pas cons-

tatds par le titre dont la ratiScation est demandce, ou par le cerlificat du RSgiatrarteur

produit apr63 le hiiitiime jour qui |>rec6de coliii Iix6 par la presentation -'le la demande

est irrcgulidreet sera rejetee sur motion.

JUOEMENT.

La Cour, parties ou'ies, tant sur lu motion du requeraut pour faire rejcter

I'opposition q)ie sur la motion de Topposant pour quo le rcqueruit soit tcnu de

d^larers'il contcsto la dile opposition
;

' Sur la motion du requ^rant demandant que Toppoi^ition ii fin de charge do

Topposant Craig soit rejetde, vu qu'elle a ^t^ produitu apr^s les delais fixes par

la loi

;

Consid^rant que par I'article 957 du Code do Procedure Civile, les cr^anciers

hypoth^caircs, dont les droits n6 sontpas constatdspur Ic litre dont la ratification

est demandee ou par leoertificat du r^gistrateur, sent tenus dc produire leur

opposition le ou avant le huitidmc jour qui pr^c^de celui fix^ pour la presentation

de la demande i .peine de d^ch^ance

;

Consid^rant que le jour fix^ pour la presentation de la demande dtait le qua-

tridme jour de d^cembre, etque la ditc opposition si fin de chargo n'a^td produito

que Ic vingt-trots deceinbre dernier

;

..
'

Considerant que si le^" requ^ranli n'avait pas produit son titre dii bureau du

Protonotaire comme il ^tait tenu de le faire, I'opposant doit pouvoir se pr^valoir

' de ce defaut, mais que cela ne I'autorisait pas 4 produire aprds les delais fiz^s par

le Code ou d'un juge une opposition i, fin de charge comme il I'a fait
;"

A aaoorde et accorde la dite motion, ct rejette la ditc opposition sans frais
;
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^: COUR SUPI^RIEURK, 1891.

A re5^ojr<J ot r6«voi« U ditc motio,, H»n« fraiH. '

^.^.8*. JuWen, attorney for plaintiff

COUR sUPtoEURE,7891.
MONTRliAL. 7 MARS I81»l.

PrA.ont Oi LoRiMiiR, J,

OOf.IN MoIVBR,

va.

sAmjK(. couLsu;*,

OlMANOIIIli'

/

KT
JAMKa R bar<;lay,

DiriKMilUH

Ml8 IK Uauwi,

ir«n.port4ce tiers «v.„t de le poursuiTjre.
"«"-•» -t pw tenu deWre -Ignifler «,„

Attendu que.par la presente action Ic dduiandeur alIA«,„
Terelevinstmara mil huit centquatre-viCt^t *"^« ™ ™»»*«°««. que,

Mclvcret Barclay/ laquclle^a^t Tom^T^^ T '*"«" «»«•«'« <««

Barclay, cou,.,ierdeMoitrtal; que ^^1^V.T"'^*" "• ^« J»'»«»^-

eentins, par leur munda orchCe an T^R
"""^ P""'*^ ^' quar.nte.t-„„

dtfendenr
;
q„e le d^fendpur al^L ll" ,

''"*"^ '° ^'''«"*°' ^ ''««»'« du

intdretsl.ga„xHarcettera.:e:vtr.Tin:^^^^^^ dU cheque
;
que l*s

,

vi.gt Hcpt f«rn.aie„t une aon.„.e de s^rntSS'"'" ""'"^ ""''»"••'«-

.quelle ajou.ee au capital formait un toTal^leTu/X^y
dou«. piastres ct *>«ante et dix-huit centl« «

^^ """t «oixante^t-

capitale av.it dt. emprnnt^ par le ^^^T^Tx^yZ^ ,'« T^^''•autre moi 11(5 pour Ic d«fendeur • ««« In J- L •«
Wngfioe du dcmandeur

Barclay. l^el^eenrvingtoinrSr^ 2'. ^','^«--' «« d'« Mclver et

cinq parts en actions de ifDanda^Cotl O ^7^^'' "^^ '* ^^"'^ ^' '"g^"
da den..ndour et da ddfendeuTXra'S;;?*! ^^^^^^ '^ ^'"""^'^ ^-JO'"-
pour sQretd collat^n^le du pahn^ent da dil^l

^^^PorMcs i la dite sooidt^

.ur lecapital et les intdrets'^irc „
" al^ '

'""Z
'> '"''*'^^' " "'''»»'' ^^

haitcentiaa.dontla.oitlJ. hu" L tTnXrniT""'*"'"-^ *'''*«-

~ntins, «t»taitdaep.rledi d<JfendeurAuT A "^^^ quatie-vingt-neuf

«mme deuxoH,!. d^nt^rJZ.tratltL'^?*' f««t ajouter d oette

^^_ ^^^ **" ^'"gt-qu'tre aoQtmil bait eentquatre-

- -'

M. Qu^lriii

et
.V. 0. 0.
Oralg.
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OollnMcl»er
vingt-M|>t, tlonnant unc ^ollllllc do liuit piiistreH ct vinpt-oinq ocntinH, liujuollo

B. Coulson njoiit('t' u ci'llc tie huit t-ont viugt-trois piiiHties ct quatrc-vinj^t-ncuf contirm furiiui

J. R. Karclii.v. "" '••'nl'''' ','"'• «i'"<^ trtntc-doux piiiHtrcH I't quatorzotTiitins, quo Ic diifoniluu^

*
' (Icvail nlors A hi diti' MdcidtO

;
que, t\ ccttc diiiiiiiVo diilo, lo dcfciidour a paye on a

coniptf dt cctte KOiiiniocelli' d( OHit in iiU'piaHtros, no qui atdors lainHo lino biiJanoo

dcsiopt cent ticux pinsticsot quntorzecrntius, lY laquollc il \mit iijoutor I'intrfrftt,

fnvoir, ciiit (jiintdizo jyiastics iT (jiintic ctntiiis, donmuit un rotni do liuil oont

•'I'izo piai-tiiH ft dix-liuit onitins, luiianoo due par jo dof'ondour hit lo dil piot ;*

quo 1)1 dito srcioto a olo di>s(iulo. ct (|U0 lo douuindoiir a olo oluiij;*^ <io li balaiioo

t*Uf<-iiniitioniioc, tt quo lo dit Jtiinos Ri, Uarclay .a trans|M)i-t<5 sos droits au

dfiiiandt'ur ooiilro lo dolhulour di ootto oauso; <f«o lo doui.mdonr ost subroirtf

aux diftil.ji (jo la dilo ^ooiolo, (|U0 lo doldidour anooniiiT dovoir ct prouiis [ciyor

cello dtio coniuio : quo lo dit Janus R. Ilnrclay est mis en causi? pour voir

•
' ,''' declarer lo dtuiandour «ul projiriotniro do la dito oroancc; on contujquonoo, le

^ deniaiuKur ccyiolul a co que lodt^Condonr wtit oondanuioii lui payor la dito miujuic

^ * do liuit ouit mIzo piiistros ot ('lix-liuit contins, avec mtdret ct ddpoiis
;

Attendu qua cotio action Ic d(>tcndcur a plaido par unc ddfcnso cii f'aits;

\ deuxi6nienient|iar un plaidoyor do proscription, allo^'uant quo la ordanco du
dcniandcur ost'otointc et proscrito par le laps de cinq aiis; troisi^mcmcnj; par un

plaidoycrj quo i;lc transport dc Barclay au doiiiandcur n'a jamais ete si<:nifi^ au
,

ddi'ondcur;quintri^uicnicnt, par unc exception, alld^uant que la somnio on quoa-

tion nc lui a jaifiais «5t^ prei<5c, qu'il rauraitrcvUc pour acheter Ics vingt-cinq

parts ou actions sus-nicntionn(5es pour 'la soci^te Mclvcr & Barclay ; ct qu'il n'a

jamais cu transport dc ccs actions en sa favour, i(|u'eUcs avaient 6t6 transprlees

directcincnt a la dite soci^ld par lo courtier Meeker, dc qui cllcs avaient 6^6 achc-

Vulca.^ljfecumcnts produits, et examind la preuve
;

Con^d^rant que 1^ demandeur a dtabli d'unq mani^rc legale et suffisante que

: le vingt mais mil hjiiC cent quatre-vingt trois, la dite socidtd Mclver ct fiaroUy

a de fait avanc^ au d^fendeur une somme de deux millc |rois cent cinquante-

ncuf piastres ct quarantc-et-un centins, suivant cheque ou roandat do la dite

, . soci^t^ 4 I'ordre du dtfendeur sur la Banque de Toronto

;

Gonsiddrant que le dtffendcur, examine comme t^uioin, adxnet n'aToir cu ni

refu le montant du dit cheque par le fait qu'il admct I'avoir d^posd & son

• • credit; '

Consid^rant qu'il est en preuve que le ddfendeur, le vingt mars mil huit cent

quatrc-vingt-trois, poss^dait virtuellem^t en son nom, dans Ics livres de M.

:, . Meeker, courtier de Montreal, viogt-cinq parts cu actions dans le Pundas Cotton

'Company

;

/ CoDsid^rant qu'il Qst en preuve que, du consentemen't du d^fendeur, ces parts

-^ ont 4t4 ensuite plac^es on transport4es dans les'livrcs du dit courtier, au nom de

la dite soci^t^ Mclver et Barclay

;

CoQsid^rant que 1^ pretention du d^fendeur, ^ I'^et que la transaction cm

'question n'a en lieu qn'uniquement pour raccommodationde la society Molver

et Barclay, n'est supports d'auoone preuve; qa'au oootraire, telle pr^teatioa est

«\,

,ert^
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^

.

Joivont fitro a« p,.i,.t do v«o dotluvol'".w "'"" ''"'^'""^ f*"'-" «'-,
r

•"

J"
^.itqu-i, «..ie p. ,,„i,, ,X t::^;-- '^-i". ".i.«et la po^billl.

do Ju d.to Hocidfc^ Molver ot flLr 1. • T' •»"'^"^""«fcAroiH. rcou

Considdrant qu^ Je ddfendcur ad.not avoir n»?.- '^" ""*''* P''^» ''

f7*'"«o"«MraloduditprfltpariadiJiit^^JrP^^^^^

«erau difficile d'expliquor pourquoi 11 I' u " "^'. "'""' ^"'^ ^' '^«^«''<»«". i'

qu'ello tenait l.s pari oS^.^ILZ^ *""" '"'"' ""' "" '^"'«"^'""

du ddfendeur

;

ordin..,rc des affaires pour le oo.np.o et orddit

T'^^^^^Xot!:^'' con.pte .,« ddfoiidour u etd
da montant provonartt do la vento did ,

' ? '?"" '*^'^""^"'"- " '^^^ "''^dit^
aux allegations de la ddfe„se.ai'offotle-dSr
•«• parts ou actions, il esl on pZZaJt^T.'^''"''

"^ '^''' "^^ '^-«"»<»
-.entrant le rdsultat do tollo vente cLr/^ . t"

'"''^*^ '"' » ^'^^ rondu.

•ODipte;
..

.
"*'*'"«•'"

"^"'''"Wactitudcdujc^tdtat do
Considdraiit au'il ««/^i..ki: • .

'
> '

hvrt>a ,U I., a:. ^.. ' /* ^ "* "'^ piaooo au erdil r. .1.. .i.!k._ i

i-

;^-- .rontopia;^;^::-;;:;^^-^o,a^
••yres do la dite so^idtd.Vin.i nu'lb i . f /" "''^'^'' ^"^ •^««'"d^'"- dan, los

Considdrant qiie lo'fd o dt. i„Lr;:!' "'" '"""'^^
'

^^

pcrsonnellemcnt

;

'^ "^ '''"" '^ ^^'"^ P""" obligor le<lo.„ ...deur

•i'teonknce;
"^

™"'"' P""" !»"=»««, ni lair,, ^.,„„„t ,•,

\4 •'
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Colin Mclviret BwoUy, ni que oe fttUfpi n'aM quo d^oUr»Hf dea drolu du dtmaadenr,**

8 OoBlMn que Ic d^fendour n'a auoun int^Srfit 4 ne plaindrf , vQ que le dit Barclay oat mia ao

•* oausc, ot reoonnatt quo lo domondour est lo noui «t unique ortfiinoicr du ddfondeur

;

J. R. BanUy
j^^^jj^^^^^ qy„ ,g demandcur ii duWi los ullduiUiona maUSriollea deM dcniAode

;

La Cour renvoio Icfl diJIbuHcs dU iWfondour, iimiiiticnt Tuotion du demandeur^

ct oondnmne lo ddfondeur a pnyor iiu demttiidDur In Hoinino do huit oenl aola*

plastrchet dix-hvit ocntiiiH ooarant, i.voo inUSiflt du quiniidmo jour d'avril nil

huit cent quntre-vingt-dlx, d.ite do riimijrnmioii, ot oondamiio lo d<Sf..n.kur au»

dvp^no,

jif. Honan, allorney for plaintiff.
^

Chapleau do Co., attorneys for def(;ndant.

V fli|v.im«A»eW* (f- ^o.. attornoya for ffiM «i ca«*!.

' —
^,(3U R SUPimEUHB, 1891 .

M()NTUftAIi,24 JANVIKHl«»l.

IVdHcnt :— LOBANQEB, J.

MIUHAKL THUHA8 BRBNNAN,
DaiuMDcua

;

»••

WILLIAM GEUROB IDLBR,
. ^ DfenaDiDB.

Louage—Rfsiliation de Bail.

Juai -Que loriqu^une 'AialBon lou6e eat insalubre par suite d« I'huinlditi causte par

iin drainage insufflsant, et est Ji cause de wla jugto inhabitable par les m6deolns, 11 y a

lien i\ la rfsiliation du ball k la demande du locaialre. -

JOQBMENT. ' -^'^
•
-

Attendu quo le deiuandeur, par bail du quutro fSvricr dix-huit cent quatro-

vingt-huit, a loud du ddfondeur une nwiHon situde au coin do la rue Craig etde

l:i ru9 StcBliBabcth, do cette villo, pour deui anndos, & compter du mois domai

suivant; qu'A son expiration lo d,itb.iil ii dtd contiuu6j>»r V'o'ito retjonduotion
;

que le demnndeur alWgue que Ics dites prdmisses sont doveiihos inhabitables en

raison de Thuniiditd provenant dela cave et ^es mauvatsos odours qui so rdpan-

dent dans la niaison; que le ddfondeur a dtd aouvent mis en dcmeure de mettre

lerditos prdmisses en dtat convenablo pour fitro habitdes par lo demandcur et sa

fflipille, mais a toujours ndgligd de Ic f/ire; quo le demandeur a dft, vft que la

maladie est entrde dans sa famille en rai^n do I'insalubritd dcs dites prdmisues,

"lbs abandonner

;

/ ....
Attendu que ledemandoiir poifr o^s falts demande la rdsiliationdubailetdes

dommagcs au mentant de trois cejrts piastres

;

|

Attendu que le ddf^deur pj/ido que les prdmisses en question ont toujours

«i|^en dbt convenable, et qu'jl a fait,avant I'aotion, A la demande du demandtSur,

Icsrepar^l^ns jugde? ndcessaires par le demnndeur lui-m8me; que s'il y a eu

humiditd <ians la cave des dites pidmisses, ccla est d(i 4 la ndgiigenoe du deman-

dcur qui a mal entretenu les conduits d'eau

;

Considdrantqu'il rdsulto de la prcuve, que dans le mois de noveiphre dernier

I'humiditd provenant de la «ave dcs prdmisses en questioaVcBf rd|>andue daiis

toutela maison, et a rendu les dites premisses insalubres, au point qu'elles ont dtd

jugdea iohabitoblea par lea rnddeftinn nw en rtnt f»it la vwite ; qu'll est en preuye
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||0« I'dpouw d« doni.n.lcur .. dtd rnal«.I.. «. T
^

r.n.«lubrh. .le« dito.pr.,...^,., „ J^,; rrf"'''"'*'';"
» ^''^ "ffBravdo par-.T. B„„nM

<l'«»o dr.i„.^ c„„,c„.l,l,.
'^

" '" ";"*"" P""i""' Jo l'"i«»m«.,iTO

Jour ..... ju,..* ,, ,„. i:;r::;2r;;;.r
-•:•»"'•• "'^"" ^^«"-

ConHi.Jdrant quo Ic ddfond.M.r „ 6fd n,iZ^ i

'

'JoDt .0 plain, lo de„.a«dcur ''^'T"*"""' ""»"'"» ""proprlH A oouvrir lo vioo "

»^r""' ""^^'^ ^-W""' '-^ "^""" ^" '"'^ • ^-^o^
Oiinsi(j($rant one Ic i)Ani.>n i / •*

«onvoio luditcddfcnse iniii/r
"*"'^""««'.

que do droit, io bail du^aJZl .^'1'"
''"""' *"""'" ^"^ "^^"'"' "^ '""'«««"»

entrc kg parties on cotte cX l ol I

""' '•"'"•« vin«t-l'uit, infervenu
«*.•- V ^-, T '''''""* avocdoooMM

^«»'?«e«fr6V.Htror„eya4.rpl,.intift:
'""•

^"^""'^^^-'WeyB^br defendant. . '

/OUK SUPf5j{iKUftB, 1891
MONTRfiAL, 27 FfiVUrER 1891

ProHCl.t.-LoRANaEB, J.

BLrZABBTH LANOEVl.V,

vs. l'l.AIH.\A\Tiei

DiriNutirR.

LOma PKRUAOLT.

J«Toi:-Quelor«<;a'une ^5*"" *^'"'*—^'»'»«?«. -""u-ur.

Attendu qiie la demnnderesse se no
r6mItaDt de/1'inex^cQtioh d'un contrat"jir'

"° f«°"««»«t do domm.ges

de Ini fouLr, moyennant I. oLri^ o^ig^

Jlectriq,,Z^es»aireVur Jl^rr,^^^ n.ois. le courant
leBpr^^ occup^eTpar I. Z^tllZ "•"'"'""''^' '« J"- «» '« ""H,

Attej^du que le dtfendenr pUide qu'il g'est oonP„r»^

./.
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R. Luttrln genre (I'iinluHtrif, it <5tol«'iit |»r^vu«i"^r tft^-demandflWiM (»iliin« |«r

I PenwiU olicntH du .U^leiidcur
i
quo U doiimlidi-n-nHi n'li |mH fait Ion luiwH .11

,V

pftr loo*' l«n

dunuiiir*

vouluM, ot cut noil ivccvttbli! dan» w^ demondo on rkUmation do doHllna^t••^ «l

lo d<5toud«ur •jouto <|ii«', \on d.- I'liotion, U dfinniid.r.HM lui dfv»it plui» do

vi%t |iiii»lroH |iour loycr, lft<|ueU« Homiiic .'tnit plu" i|ii<> Huffiwintc |K)ur uomponiwr .

leg donniiuguN rt^clnuK^H
)

' ', ^

CoiiKiiMraMt quo, piir oontrtt mw wiiin privii du huit aoQt dix-liuit oont

quutro-vingl-neuf, l« ddfcndour, «lf>rc<«oiiU'' par son procuiuUr drniiont eoimtltud,

B'cHt i^i^^^^^6 i\ fournir i\ la demund.rcwm, pour lc» prix do douwi piiiHtrcH par

iiioig, .lopwiH lo iniliuii duoQt dix-huit cent quu^tro-vlngl-ncuf, junqu'au promior

noOt di:j4?uit cent quat^o-v^n^tdix, lo courant (Mectriqiuv iKiur tlolairor ,i la

luinii^ro incandcwnto, lo jour ot In nuit, los |.iiSmiwo« quullc oocupait mr la

rue dc» ConiniiHHaircs, iKirtnnt lo^ nunnJrOT 127 ot I'JU, lo^** diniunchcH y com-

-.P"»i- / .-- -- -'• S '

'

'. ^^-

C..ii«i loiunt q.io ^ci \,v6mmM* ou q.i -hiI .11 ot.iont, au^^Jfeiuos montionnfiCH

on la d<?olaration, oniploydoH par la demandcreflHo eomiii«*dji(lt« ot rcstuvinrnt,

ot qu'il rdsulto do la prettve qii'cllc8 oiniwit tr.^H flchaliinditf?!
; , ^

Con8id<«r!mtquolo ddfondour, iiiiorroi{»S ooinmo tiJmain, luluiot (,uni n'a fourni

le courant tMo^triquo pour <Sclairer loa pr%mi««eH on question |e ilimaiiche qu'4

quatreiiouroH do rapris-niidi, iipartir du moi« d'a-^tjuwiu'au jour dol'ufltion,

o'cHt-A-dire junqu'au'vinRt-huit ntncmibro d|.ix-liuit cent quairo-vinji^ncufi

CouHiddrant qu'il est dtabli que d.in« eotwn^rwllo de temps il « «»t prdsontd, *

chw|U0 dimanclie, au restaurant do la deiflJprr^iMo, un grand noiiil^e do por-

Honnespour y prendre lours refwis, el .i|relid/bnt d«i.scrotiror, vu l'inBuffi«anoc do

ruuilAro daoH leu lieux on tiuefltion ; J .

CouHiddrant que I'admiBsion du d^teodeur quil n'a pas ox<5ftUU$ son contrat

londail inutile la inisd cn'demeuro priSalublo H la r«5claiuatioa ijik douiuiages ;

Oonsidoraut que la demanderesao a proiivd sa rtfolam ition ju«iu'iV coiiourronoe
,

de la somnie de cent piastres

;

H ' -°

Condamne le ddfendeur ik payer i la domanderoHS.^ la dite somme do eout

piaatres ayeo inUSrfit du tronte novcinbre dix-huit cent qnatro-vmgt^nouf, dat«

^

do raseignation, et lea ddpena. ,

' ^^

LeBlanc <i: Co., attorneys for plaintiff. >

Geoffrioii dc Co., attorneys for defeiidants^j

/ V'
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MONTRRAL, OKCRMRRU ittrn, IHUM.

•.foilMBON, 0^., TAKOIIiRKAr luxl WlRTRI.K. JJ

.

RIOHAHD M. H<J(»TT, '

l'i,Ai»Tirr

'^

IfRLRN R. McOAKPRRV, vr uii.

ItlI'MOANTt
;

*NI>

IIKLRV R. Mo<!APPRRr, ur v,u,

. HiLD :-Ry m, H„„,r Mr. J.m.ice Johnwn (di«,.„tlnK), th»t •„ o,„.Oiiilon tothe^touHoo
«»f «jud»m«nt for mor« than Udiie will not ti« without iilloRinK thtt the tioMi
IK not due und owinjf.

Thiit A party in a (;••• cnnnot »|>poM> th« •Moution of « Judiiiitnt for « d«hi,hy AllflKlnv merely went of due and forniKl tufttlon of ooeti. \\H»Lh :-Hy th« n,«jority of the Court, that the co.U on aii .otion mu.t be tLd with due
notice to ihe oppoilte party before execution can iwup.
Th«t If an execution Ih.u.m without .uch taxation with notice, kh oppbattlon

.
will lie to iuoh execution. \\

>''~"*'""

Johnson, J. (disHontinirl.-Kjooiition h^moA for debt. i„tero«t Xi^ oo.to in
th.« caw, thooon* havinir boon taxml by tfto Prolho„oUry without oWe to the
opprtnite party of prcaontiiiont for taxation. '

The dofondttnt(tm»n. „f;„ir,<4 filed her opposition nfin .^annttZ*. Wainrt
the Wiiuro, on two ^ro^nifc, : 1 , That th.i C08t« had not been taxod Xlradir.
foirement 2. Tnformality roHpootini,' the appointment of a guard ian\ to tJlo'
wituro. > M •.."'*

The plalintiffcontostH penernliy an to fact and m to law.
Tho me is not without importance in practice. There «r> several qaesti

t« be looked at. 1. Have tho statute of 1849 and the Code (art. 479) oUo
the law which before then oertiinly required notice of taxation ? I ineline i
think th.7 h,,vo not. pirtioularly in view of the decision in Lewis efci^l.4-HoGinloy etal., in Review at Quebec (6 Que. L. R^61X^here the judgment
of Oh. J, Meredith »„d Casault and Cron J.J. unaiJii^ly held that tho power
«.vcn the prothonoury under art. 479 wa« the same as that previoual,W .
oiHod by the Court before the statute of 1849.

,

/

Ido not think, either, that we need trouble ourselves about the practice, ihioh
was very extensively contrary to that view of the law, and i» expressly adiiiittedm the' record to haye been the practice in the district of Bedford. t£ real
questions with me are diflR-rent; admitting the law to be iPstated ii/ Lewis
etal. «'<.McGinIey,»nd in a previous case of Audet ,,,. Asaelin, «nd/AMelln
Opposant (16 L. C. R.. p. 272. before the Code, when there couM reajj be no
question about it), our first duly, I think, is to apply the law to the faqL ofthis
ease.

• p.* *^^^^\^f'
*'•« «'«* '•'''« of practice requiring notice, the presi^t law, if

rightly declared ,n Lewis v,. MoGinley, must all have some rei|i>n-^e seL

^K'

-N-
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"TA
RIcb^iMl^^iinil iiiitaningwith » fiilwio an ol4««l. The rMMOn uf ibe rul« •p|M>Krii pluln.

n, II Miatii to protect th« p*rty ttom inJuntUi*. It U of aottna tho tlebinr*! iatnrett

OtjSX
**
i^r ^ '*'*' ^''"^ ^''" '^"^^ "^" '''t^'']' Ui^, li^ that he U not iniMie lo piy too iiiuelf.

•nd The purpoMii Kiiil roiMon ol' ihn rule MM tot^amuru th*t «iicl nolhifiK inorti. In

r»irv»* (it v?r
^^ prawnt onHa the <)ppi»Miiiit doe^ not ^ven nlleKC| "«' i<* It even in nny way

ugKi*ati<(l, tint tho o(Mtii sru wrxfnjtly tuiod UM re^itrii-* nmoiint^ Kvcry omt of

them iiiAy bo 4'ightly ilue fiir aught thit the oppount xayN to tlie oonlrary. In

othor woriia, thn ruiaM)« oCtho law «nlirt)ly fttiU, Tho opponunt bun no ({ricvanee,

nointuroMt h« aiilui jUa Ui proteet, or lo whioh we can upply iho Inw iit h«r ftvor
;

and if w« did Mo,lird|ihoiild boilioldiiiK (liut iho hiw r(i<|uirod a uhuIuhn notice
;

nod in all4iuHuii (even whore iho tiinouat wait ndiii)ttod) wt* iihuuld have to diare-

gard the rule cfMnte ratiotu etiiat ipsa Its.

\n tho oaw) of Audot i>«. AMaelin the nppiMniit oiprowily alh'^od what bin

— -,.——— fntorcat was, llo naid tho dOMta wori« oioetwivd mid \w did not owe thoni ; iind I

feel very Huro that without ihitt llogution Win oppo'<ition would not havu bit'o

^
eotorlaincd. But whctliur Che ooata are righily or wrongly tnlcd, or not tuiod

', at all, whiit hat that to do with tlio debt lor whioh tho oxeoulion principally

iaauo'd? ''Cho oppoHunt dooi not oppono only lor tho ovo'chur^e, noriiHk ihiit to

tho extant of tho ooHtM the diiuiuurion of tho whole '<uhi bu' levied by thu writ,

which mixht and out^ht to havo boon dono under Art. A81 C. P., whiuh providoM

for oppoiini( a aalo lor nioro tliuu in duo. Tho ponilion tiikon by tho debtor horo

is quite difftront from tliat ; wliut ho Hiyx Ih Muiply, " tho ooatM jiro npt legally

taxed und ihoYoforo not legally oxeoutory ; and the «oniH>quenoo of that in you

can't recover your debt." I know no liiw und I rcoogniso no rvamm for thar.

In tho OiiHo of Irim-< un I MoOinley the otooution iMued lor ooHtM only, but it

could not bo nuppoxed thnt if the debt hud bpon included in the writ, what i(aH

only a good unswor ait to coita would havo ntopped n levy lor thu debt and
' interest.

In Audct Vi. A^olin tho oxooutioo wiih for botli debt aud c >tf>, und the oppo-

sition wuM- maintiinod on tho Hiut;lo ground that the ookIh hud not been duly

taxed, but tho reasoning of tho lourncd judge an d the authority of the ordinance of

1067, whioh ho «jt^d (Art. 2, title S3), mtuiu to uio to be at variunce with each

othor, and the tt^zt would lead uic to an oppoMito oonolusion. The text is :

1 '* Lor saiKioHC't extfcutions no 80 Ibnt quopqur cIiohc cortuino et liquidc," from

whioh it was deduced thut tho debt was >not a thing curtain, booauMo thu coats

'», wore not aMiortained. ^

If thiit oaso jit to be hold to duolde thitiin o|i|HMitton would not lions ugninHt

costs alone, I lotilly dissent from it us^pfuinly uguioHt tho Art. 581, which lays

down in cxpreos words, thut if purt only of the debt is no1rdu(;, the opposition hoH

the effect of preventing tho nale for more than is due. But in truth it decided

nothing of tho kind, but only thut execution could not issue separately for different

parts of u judgment. In my opinion the execution for thd*dcbt was not vitiated

> by tho addition of ramethitig else that was not due. Tho contrary foenis tonje,

with all respect for those who hold it, a wrong application of » tcchnionl rule—

a

case ofsummum jum sununa injuria. ,
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-f—
mmnkm MjihlnK •!» |>robably r iv« ri<w to tho pnntloo,« fkr m It IMtui N.

iu?? "^ "^ '*'*^"* "'**'*' "'^ ^"t'on W'M' th« p^viniii.i ill .iriiolo 479, fifing "JJ"
tj» ri«it to KH th« UiatJon rsviaod within lii mantXi. T»i«l ir«», I think, an •'•'•» « "^^

«Jn.n«>a- fiaw, »n<| ot may rato w«< op«.n to Kro.t nbumi, m • p»rty ini«ht without "^id
' '"

n|otio«gBt bin bill t«i«<J, an.! than wait till ll.oaii »onth« oxpirod bafora ukloR ffSSrVtal|il«Mallon. In IIm prwcat om, howaror, tho ./pp-mant wm itipomKi to -no
iHjiiatKVMm aootiunt of the ooiU

; thaaii montha hAJ nAt oipirtd^ kn<l wh.m thu
writ hUUkI what th« ooat^ wero, thore waa tho /roooumo by rnvixion if It waa
Wroo^ or by oppoaition to the eitent of the ooata Only under arUoIe 581. ,:^
Th« aoooml ground of the opp.>aition aa to the itamo, .ioroioile and qaillty, eta.,

of the guardian, not being mentioned in the procia vtrb>it, I hartlly look upon M
«Brioua

;
but if it ware, thn fuotH diaol.Mo.l i.. tho/rtt<t «! articUi which are oon-

Ibaied would muot the roquireui.mU of the Inw.

- IWW ia one other obwrvjtion I ought to mnke. A judgiuont of a oourt of
jualloe IK entitled to reape^t and to oxooution. If thor« ia one thjng more than
another that ia (i drag i^pon oommoroiul credit, it ia tho praotioaf worthleaanewi .

ofjudgmonU wboiooMoution can bo i.ideflnitoly delayed <m (.HjlinioaK pretoitc
We nil aeo it. Nobody doubi».it ; nnd yet it ia, although moat abnaively pra<».
liaed.^ntiroly ag«i„at tho spirit of our law; for while aotiona arc preaamed to be
«nKood(aUh,oppo«tionH a^ not. On the contrary, their good faith mu»t be
Hhown, ,,nd oven «wori, ^o ^ cannot hol.l »h i„ g,KMl f.iitl> (I u* a legal term
meiely, for tho oppoeant^ of eourao, aoted on advioc) a proocoding which dclnja
ozccution of ju.|g,nontfor ., debtund ooata, tho fintof which ia anthentioated be-
yond <lmpu(c, and tli« Mcioond not even denied.

I would thoreforu hold
: Fiwt, that you cannot oppoae the cieoution dfnjudgmeot

lor more than is duo without alleging that tho oscoaa ia not duo and owing.
Hejnia, that you o;.nnot oppoao ut all the exeoution of a judgment for a debt

Tt^^y^t ,in execution isiuod in part for what ia not due in bad «fi loto (u
'"

, PHf."* '"""'^ '"'"°" '*» "" a:iying_that the law ezproMed in Art. 681 U
UMlea^ fot^itjipplios exprcusly and exclusively to such a oaae. Of oouno I
agree <hat you cannot multiply cxeouUona, but that would only mean that after
the coatH were taxed you could not execute for ihem at tho cxpoaac oAhe defen-
dont. I «!Ould therefore diamiHs this oppoaition. i

Tasohbrkau, J.-^A party to n case is entitled to notice of taxation. The
usage to the contrary which existed in the district of Bedford cannot depriw
the party ol the right to notice.

'

1 ,v

The practice in Montreal now requires noUoe/ •- "^

To permit oxeourion for the prinoip*!, apart from theH)o?U, would nlultiply

WORT.LB, J.-In tho distriot of quebec it has been the praettoe to reqalre
notice of taxation, whorca, in Montreal, Ottawa and Bedford, notice h.. nTbew

n
ij

/^

i i

.'fi
-

'1
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^'sSt*'"
'"S'stcdon. The effect ofthe present judgLoij^ffl* ^^ ^° ostabiwh a uniform

•» practice. . .
• ,1). ;* 7 •

-T8.

Ctttnj et vlr Judgment confirmed, Johnson, J., diss^tirig, /
'^

HeleS R Me-
'^***" *^ ^«»'<»»i "ttorneya for plaintp. .'

CmWKjtt Tk. Amyrauld, attorney lor defendants. / <^ "

,
COURT OP (I^UEEN'S BENCH, 1889.

J ^, MONTREAL, 28th MAY, 1889.

Present 7—Tessier, Cross, Oudroh, Bossi: and Dohebtt, J.J.

WILLIAM FARWELL kt At.

...^ *
'

{Defendants in the Court bfcloui)

<&
APriLLANTS

AND- V .
*vf- --" -•

-

' THE ONTARIO CAR .fc'FOnNDRY CO.

(Plaiiuiffs m Me Court below)

Ra8P0NDIIfT8

.

Hno :—That where truatees had taken possession of a railway {under certain suitutory

powers which autborized them to do so iq the cTent of default on the part
of the railway company to 4)ay2the interest on the bonds of the road for »•

period of90 daysafter it became due, and which default bad occurred, such trustees

were not to be considered pledgees of the {toad, and they were not liable for

• supplies furnished to the road before they took possession, even although such
supplies were necessary for the running of the road, and even although such
liupplies were flirnished at a time when the Company was in default to pay
such interest, and the trustees could have taken possession of the road under .tb»

said statute.
*

a*-

-This appeiil was taken froip the foUowinii; jadgmuiit of the Superior Court,

Montreal, rendered by liis Honor Mr. Justice Mathieu, the 22nd June, 1888.
" La Cour, &c. Attendu que par le chapitre 49 dcs Statuts de Quebec de 1880,

43-44 Yiotoria, intitul($ ' Aote pour amender les actes concernant la compagnie du
ohemin de fer du Sud-Est, et pour autoriser la dite conipagnie 4 dmettre des

nottveaiiz bona hypoth^oitires,' il a ^t^ d^r^t4 quo la compagnie pourrait

^mettre des bonshypoth^caires juaqu'4 concurrence de la winme de $12,500 {wr

mille, et que dans le but de garantir le paiement des dits bona et des inttfi^ta

Bur iceux, elle iwurrait transporter la franchise de son ohemin de fer, et toutes

les propri^t^s, droitis et'int^rSts qu'elle poss^dait ou dont elle jouissait, et les

droits de p^e, le revenu, les profits, ameliorations etJe renouviellement d'ioelui,

et toutes les additions qui pourraiegt y cire faite.^ A d^s fidei-commissaires nom-
m^s A o^ effet, et qu'il pourrait Stre stipule dans le dit transport, qui devrait

avoir la possession, gestion et lexsontrole de la dite franchise et autres propri^t^s

ainsi transport's

;

.

'

^

" Attendu qu'en yer,tu du dit statut, la dite'conipagnie de chemin de fer <3mit

les dits bons, et par un aote en date du 12 aoQt 1881 transporta son chemin a
des fid^i-commissairesnomm^ en vertu du dit statut, et il futatipul^ au dit acte

que la dite compagnie garderait cependant la possession du dit chemip, tant

qu'elle ne ferait pas d^faut, pour le temps y mentionniS, dans le paiement des
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ac.o 0. r fi

.^""""' •'" •^'^ ''"^'^'^^' P-J""* '« t«"'P« —tionnd au dit '^f
" A .„

'^•''"-°'»'7'«^="'«« Po^'-'^ient prendre la pcs^essio,. d« dit chcmin ; .^"Sa^/'lT'"

chomt " " '*"" ^'
*

*•"' '" ^'''' """^'«"'° ^*»'* »'-"' «» PO--«ion de c. FouX*Co.

«"t ol s ;r -"" '^" ''"'*^" ^" "^'^ '='>«•"'" ''«'"» «"« <5tait en posse.-
.

m"ntt2 n
^'^^•"*"'^«^«'«« » P«»T««ivi la dita compajrnic et obtenu juge-

cnuiiin, qui leur a el^ cddd par la dite coippagnie; :
Vu les articles 1043 ot 104^ du Code Civil •

P.ixf„'Ta"t''^";''''°°"?"'
'^"'^^ '''"''"^^ doit la demanderes.0 reclame le

c au' I on^ T '.
''^'\''^''"' °'^«ir<'« pour I'cxploitution du dit ehemin.et qu 1)8 ont donnd une plus value i ce chemin •

" Attcndu que du tait de J« liyraison et vente de ces chars est rdsultd en»re

.'«iet cird '^Im .?"^ '"""'"* * '» demanderesse contre la 'dIte compa-

'.omlisljl .V

"'^^
''"" '* quasi-contrat lui donne centre les fiddi-

T^i/Zrrr'^'' '"'*'•" '''''"'''''' -^— .«»«

aU tJ le 1^ ^; '
^" ''"''^ ^"^ '«'^«»"« '^^ ameliorations/ o^ 4t4

:ZZ!.
'^"""' '« P-P"<5taire doh en pa^er le co0t. si eJ .taient

J
Considdranl que les ddfenses des dits ddfeodeurs sent mal fondJ et' aue

1 action de la due demandertjsse est bien fondle •

f
^

del^ "^"T "' """'" '"' dites d<5fenses, et'a maintcnu etmainticitl'action

^

dTditVch-i" rit:rsu;::r:'^ ?•'''•''' '^-^ ^"'••'^ ^- p-

or the judgn.en.o^becit.,e
.:::t:::::;Cerfo;;^jfr"^^--°""

i

'.ft
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Wm. Parwvll
- et «l.

/and
The Ontario

Car*
Foundry Co.

"Cross, J.—This oaae arises From a oluim oRainst the same railway, the South

Hlnstcrn Railway Cnmpimy, under the sauie legislation referred to in the cose of

Karwcll et al. and Walbridge, which it is unnecessary again to pass in revision.

It appears that the Ontario Car &, Foundry Company had sold to the South

Eastern Railway Company a large amount of rolling stock, consisting of box, .

platform and cattle cars, for which there was due to it a sum of $45,556,97.

The sales and deliveries of these cars had all taken place prior ,to the assuilap-

tion of possession by *ho appellants under the conveyance »>r indenture of mort-

gage, of date the 12th August, 188l;of the South Eastern Railway, with its

property, franchises and appurtenances, and the Ontario Car & Foundry Company

had brought three several actions against the said railway company for different

deliveries of said oars, and in each of the oases had obtained judgment against

the South Eastern Railway Company for sums, aggregating, in the whole, the

sum of $45,556.97. . \

It appears that each of these cases was accompanied by conservatory seizure

and a claim for the privilege of an unpaid vendor, which docs not seem to have

been maintained. \

Tiio present action was instituted agaihst the appellants, the trustees for the

bondhoHcrs, the South Eastern R.iilway Company being also therein implicated

as a mi* en cause. The conclusions taken were : Ist, That the delivery of pos-

session of the case by the South Eastern Railway Company to the trustees, the

Mppcllants, should be declared fraudulent, null and void, and bo set aside. 2nd.

That the indenture of mortgage of the 12th August, 1881, the resolution

of the shareholders authorizing the same and the foreclosure, and ttt||^g pos-

session thereunder on theSlh oCOclober, 1883, be also declared fraudulent, null

and void, and be severally set aside in so far as respects the said oars. 3rd. That

the South Bitstern Railway Company should b» summoned to hear said transfer,

indenture and foreclosure .set aside, and he ir the final judgment. 4th. That

said trustees be adjudged and condemned to pay the said Ontario Car & Foun-

dry Company $45,556.97 damages as and for the use and detention of th.6 said

cars from the 5th October, 1883. 5th. That the South Eastern Railway Com-

pany be ordered, enjoined and prevented from using said oars, until the said

Ontario Cur & Foundry Company should liavc been paid the said sum of $45,-

556.97 with interest, and condemned to deliver up said cars within fifteen days

of the final judgment, to be sold in satisfaction of said claim, and in default of

compliance that .said trustees then should be jointly and severally condemned to

pay /he Ontario Car & Foundry Company the said sum of $45,556.97 with

interest. And 6th, That the South Eastern Railway Company should be con-

demned to pay interest on $10,712.94. / •

It will be observed that no money condemnation is here asked fo^the price

or value of the cars, the only direct money condemnation that 'w.^jKcd i|_4aa:i

ages for the detention of the ears. The principal object of the aetio^i seemgrto

liave been to have the cars sold, and their proceeds awarded to the Onftirio (|ar

& Foundrjk Company. r

ifto=Say-thjittlw>-SoHthE»8torn4l»it'

/ /

t..

> i
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lhc», whM iho, did nol „»l fir I ?
""'' '-""•P""?. fc" B"nled Tb.u.ifrio

them n,fd bindr'^^.^rrit.™:.- "^f'T °"''° "«'"»• «i"e "»•
^

oWo their aotJ »L;r.„Lfr^l''"''*"^*'°"''»"J' '"•'''»' "
..i». ihe, h«d,.ddS r.t™™

' "' ""'
"""r"""^

•» "»»'" '" ««

ed to the Ontario Car& Po„n^«, n • ^ ' '^ ""^ ""*»"'«« "•««"«>"-

cars they had ^W and frt?^^*"^,'^^'^^^
Ontario CarVplTdtvcln^^

^'"^^' """^'^ ^' P"''''«S« ^« *''-. ^hc

forasweinnthisa^Uon^as^n^^^^^^

and cann t f r vario" Tsl L"™''.'??'
''"'''*''"'' *-" refused then.

.

the judgenin, they h:^r::s;;*^t'cS'r:j^rr^^^
count. 3. Article 2 000 of thon.,,irn„j u?..° granted on this .

^^.«^<-«.h. ^c::::t''r:^::;rirzs:r'r«';: -

.h.,b.d»idi..„u,eiiTjs:Lt..'^°™^''*'''°''""^''°''"''"«'''« •«•

di,^r''^"''''°'"""''^'";'""»'^i'«»f*0J-dsme.n>e«^^ -

Chuboh, J., dissenting.
. 1

Iconsiderthat the tnisteeB-^nightand should, a^a matter of eauit^nn^^
'

Si'

I; J
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'\^*

and
The Ontario
Car&

Foundry Co.

. Farwell was posjRcHsiotf^ not only of the bondlioldors but of the company, and the plaintip

'

eouWd'oHojR/thc property into tlicir hands.

' I hiAc^comc to the conclusion that the trustees were the agents of both parties

—af^cnfet of the company "U' I n^nts of the bondholders; that they wore bound

to ket'p the road in operation; that to do so it was nCoe*ary to^purohasc the.

caTs; that they were purchased when the uoaipany was in a state of insolvency;

that this InHolvoncy was not known to the plaintiffs, now respondents; and,

uioroovcT, that the conipariywas insolvent to the knowlodiie ^)f' the bondlioldurs
;

that thisknowlcdf^ft was concealed from the publlo ; that the ttusteos did not take

the proceeiifhj,'s wliicii the statute allowed tliom to take ; that a lar!?c sunt of

interest had accrued. Then after two years' inaction, the bondholders swooped

down, took possession of tlic road and al.so of the property which th • qpmpapy hail

bought (luring the period which had elapsed ifince the default to pay interest. Tt ^

appears to nie tliat that is a condition of things .which tiic law never contciu-

plateil. Under tiio /Circumstances of this case, and secins; thq'ma,niier in which

the Act has been di-awn. it,is, to my mind, repugnant to reason and to justice

ihat'tlii! tjustocs .shoulfftake possession of property purchased alter the -tnsol-

vtuicy of the railway conjpany. My opinion is. that the trustees might, and

should, as a matter of justice an I equity, whcn'they took over this property,

.either have madeup their minds to pay for it, or should have returned it to the

plaintiffs. 'The po-sesflion of the trustees was possession not only of the bond-

holders but of the company, and the respondents had a right to follow their

property into their hands. I think the judiiment should Ije in that sense.

£os8«, J. —I regaid the question chiefly as oqe of proci^dure. The action

concluded for the setting aside of the deed of 1891 for fraud, dnd theti asked

damages for the detention and use of the cars, and that the cars be placed in the

custody of a guardian, and sold in satisfaction of the claim. This was tho only

conclusion. ' CoulcTthe Court come to the aid of the party and declare that

. ther^as a privilege ? Under our .systen* the Court cannot go beyond the con-

clustoim and give a plaintiff what is not asked. .' .

The judgment of the Court is as follows :

—

, ^
" The Court, etc. '

>

" Considering that the respondents failed to prove thdt they sold^4)r delivered

to the appellants any of the railway oars or property in respect of which the pre-

sent action has been brought; and considering that on the contrary it appears^

that t|ie said railway cars and property *rercf by, the said rcspiildciits, sold and

delivered to the South Eastern Railway Company, to Mrhom the respondents gave

credit for the eaiiic, and not to the appellants ; /

" Considering that the judgment rendered by the Superior Court, at Mont-

real, on the 25!ndday of June, 1888, in this owiBO, did not award the respon-

dents any privilege. upon or special recourse against the said railway Oars and

property, or the proceeds thereof, and that the respondents have not appealed

from said judgment, or taken any condu-sions before this Court on whioh any

such privilege or recourse cotild- be awarded to them, and further that such pri-

vilege and recourse appear to^ have been denied them in previous actions
;
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" popsidcring niso that after the appellants had taken poBSCSsion of the rail- Wm. Farwell

road bn which the Haid cur« ami property hud been placed, and to which they ®and"
hod become attuolicd and accessory under and in virtue of their mortgage '''''• Ontario

thereon, and the statate in that case made and provided, the sumo became a PouSdli^Jo.
pledge in their hands, debarring the respondents from claiming or enforcing any
privilcgd they might otherwise have had thereou, or upon the proceeds flicreof;

" Consiilering, therefore, that ihere i.s, error in the said judgment ho rendered
by the said Superior Court, at Montreal, on the said 22nd of June, 1888;

" The Court of Our Lidy the Queen, now hcrj;, doth cancel, annul and set

asid.*^ the judgment
;
and j>roceeding to rl.ndor the judgment which the said

Superior Court ought to have rendered, dofh dismiss the wiid action of the said
respondents, with costs ns well of the said Superior Conrt as of this Caurt, said - .

costs to be taxed in this Court as in a cause of the rirst class."

AMcn^tcife The lion. Justices T«||s^ and Churoti. h '
'

**
.^ .Fudgment reversed. ' '•

•A O'Hallorun, Q.C., attorney for appellonls. .

Za^mme, />«/rtmTOe, Jfrtrforc <£• Cro«»j attorneys for" re.snondents »

.VoT«.-The above judgment i^. confirmed%, the Supi-eme Court of Canada, June 13,

* COURT OP REVIEW, 1888.

MONTREAL, NOVEMBER 30th, 188».

Present :—Johnson, C. J., TascUbkeau and Math«!U, J.J.

UAMECLOTHILDETRUDEAUicTvn...
'

VS.
PLAiMTirrs

;

JOSISPHTRUDEAUktal,
v-«r

ANIK

CHARLES T. CHARBONNftAU,

'OjefhiidAnts
;

HlS^N OADSB.

HM.D :-Tiiat a judge who has appointed a nolaiy to make an invemoiy of a smfcesaion

^

has power to revoke such appointment on sufficient grounds Mng.staown.

JOHNsdN, J.-^udgmeiit brought into review was a judgment by whfoh it waa
denied that a previous appointment Ky the same judge of. a uotaiy to make
inventory of a succession cpuld be revoked.

The appointment had been made upon ^he jxitition . of certvn hdrs, and
Without due notice to the ..thers, who, therefore, were not present but who subse-
quently petitioned to have another appointment made.

This latter petition was rejected, on the ground that I liave inentioned ; and
It seems to liave been cdnsidcred that the second petitioner ought to havp
appealed fh>m the first judgment , y

That, however, could not be done, he was not a party to the first petition j
BoreoTflr --— -"—:-«- t — -• •

.

I <

V.

I". ^...
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ihiid??'^d**
""'^"'''y •<> " notary to invmtoiiso ti HU^ccoomon, from rcvoUini: the nppoHitmciit

, u at vir on ^uffi(i(nt ^roumlH.

Joi Trudeau ^'' cimnot .now f^lvo fiiful judgment, for tlic mU en iinme Wiis not allowed to

et»l. go to proof—so tliat wc cannot, sno whutlicr tlio Hccond petition ought to Imvu

CbarleBT. been grafitcd or ncM ; but wc, can direct tht< (?ourt bdow to, proceed with, the

Oharbonneau. evidence and con,sidcrutioii of the

costs.

ciisf, Wv iiiinul.t lie Judgment in^cribcd with

Girard ib Co., attorneys for pitiinirffs.

'

P»radi» & Co., itlt«)i'iie^H,for ilefendjnits.
* .

,
1 'resent

COV RT pl> . RKV I KW, i'H!M».

MONTUEAI., DECJilM-BBR mm, IHitii.

-JOIINBON, (,'..!., JbTT* .VNI> MA'tlllKU, .I.J.

.MfKR M<}HT8TONK,

VB.

HYMAN UEIICOVITCII,

I'LAiNTirr

Dkkkndant.

U who waa arrested on a'cnpias al the instance ut' L gave bail to hie ^beritl'

under Art. 82H 0. I*. (.'., on the ex)iiratioii of yrhivh he failed to give si>ecial

bail imder An. 824 0. P.. C. l> took jii^gment on I6lh June by defahli, co|iy

of which was served on B and his sureties, who were required lo pay the

amountof the judgment. On llth July B petitioi^ed to be allowed to appear

and put in 8|iecial bail, on tlie grounjl 4hat he had instructed liii* attorney lo

)]oso, and that itii^d not been done- through' inadVerlance on the part of bis"

attorney ; the |)etit|ion, which was siipfiortcd |by lui utlidavit of B, yraa con-

'tested by L, but j[C(inted by the Court.

VIEW, ^iLi) :—That ihe ji(dgmcQt granting the pptitlon was not an interlocutory but

a tipal judgment. .*

^ That a deteliitant arrested^Tttqder a capias can.put in special bail at any

time, even after a judgment, and aUhough the bond to the sheriff has been

assigned to a third party wb» has brought an action on jt.

Tbat^be affidavit of the petitionee' is sufficient to support •such a petition if

it is not contradicted.

The judgmeot from which this Inscription in Review was taken was rendered

by His Hbnor I^r. Justice Pagnuele on the 7th November, 1890, and was as

follows :-r-

La Cour^ ayant entcndu les parties sur la i-equfite du dtifcudeur prtisentde h
onse juillet' dernier, ct demandant la permission de fournir un cautionncment

special, en. vcrtu de 1'article 824 C. P. C, exauiint^' 1& procftdurc, pieces et

. preuve produitcs, ct sur Ic tout d^libd r^

;

Oonsid^rant qu'un d<Sfcndour arrets sur capias pent dans le rapport de Paction

dand les huit joura^ui suivent fotirnir un cautionncment qu'il nc laissera point

la province du Canada, et que Ic cas doh^ant les cautions paieront le montant du

jagement, en capital, int^rSt et le d6Iai ci-dealus fixe, sur permission du tribunal

pour motifs suffisants, article 924 C. P. C. :
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COURT OF REVIEW, 1890. 13:^

CoriNiddniilt (juo Ic oautinnnciiicrit fouriii uii vortu tie I'lirtiolo 82^ a I'effot *•

Je libdrer lo d^Fendcur do la pri*tn, iiut«i bicn quo de rompliiocr lo cuutinnnc- n
ment fouriii en vortu .Jo I'iiVlicl.' 828 .ni uiojtuii <l,uquol il atp^ obtonir Hon dlar-
^^iwemcnt avant lo rupport du brel'; ii({^ndu que Jo d<5feu«li!ur n prouv*, pur s* .

ddposilioii noil cuiUicditc qu'il uvuit cli.ingB^win iivociit do fouruir uu cuutinnnc-
. ment hous I'articW 824 C. P. 0., o't de contcHtcr.. Ic ciipiii.^ diuiH lo d<<l.ii ie<|uiH

* ^P""" '" I"'. '"a'N que, >;ir inudvcitiincc ou mulonlcndu, son iivociit p> pas coiu-
paruhfom du rapport du cupius, qu'il a laiiisd entrer jujreinent par dkiut centre

' lui, Id six, douu«ic ojj yertu de I'urtiolo 828, par un nouvoau cnutionncriient «ouh

\ I'artiolo 824; quood motif est ai^flBsant jwur justifier lo ddfendeur du retard
upport<; dana le oautionnomont ik donncr on vertu de Tarticlo J824 ; ,

Permet au ddfondeur de fournir, sou^ huit jours, bonnes etsuffisunteHoaution.s,
suivant I'artiole 824, qu'il ne laissera pas la Provinpo du Canada, ot que, lo oas

**

<^oh^nt, les cautions paieront le moptant du jugcnici)t, en capital, int^rSt et
frois. . Le tout aux frais et ddpcns dii d«5fcnd6ur, y compris les f rafs do la dite ^

requfitc.
"

' "^

Le demandeur u porte la ouUhc en revision, ctia Gourde Rdvision a unauimc'
ment confirnKS Ic dispositif du jugeiueni de la Oour Sup<Srioure, par le jug;oment
suivant, qui permet ait diJfcndcur de iouDrnir un ctiutionncment sous I'article 824,
Hans prdjudicc au rccours du deninndelir contrc les cautions qui uvaient fourni
le oojutionncmciit sous rarticle 828. ,

In Review the above judgment was conHrnicd for the reasons given in tlic

• remarks of His Honor Chief Justice Jolmson in rendering tjhe judgment of the
Court and in theconsidcrants of the judgment, both of which arc given below.
Johnson, Ch. J.—The judgment under review granted a petition made by

the defendant to be permitted to give special bail under art. 824 C. P.
The capias issued on the 29th May, 1890, and on thfr 2l8t the defendant

gave bail^to the sheriff under art. 828, the condition of which was that if he
did not, on or before the 3rd of June, or within eight days thereafter, give the
special bail under art. 824, the bond was to remain in full force and effect.

This delay expired On the 11th of June without the special bail having been
offered. The plaintiff 'took judgment by default on the 16th of June for the
amount demanded by tbc action, and the capias was maintained, and a copy of
the^udgment was served upon the debtor and bis sureties, who were required

- to pay the condemnation money, the plaintiff having previously got an' assign-
ment of the bon'd from' the sheriff.

On the llthrof July the defendant p6titioned to be ullow6d to appear and
put in special bail, on the grounds which h,e suppot<ed by his affidavit, that he

'had instructed/ bis attorney tapu't in special bail within the prescribed delay— •

which from inadvertence 'on the part of the attorney, however, had not been
done ;. and he further asked to bo allowed t» put in apeclal bail, notwitbtand-
ing the expiration of the delay fixed in the sheriffis bond. '

'

«

The plaintiff contested the petition ; nnd*he said : 1st, that the expil-ation «

of the delay fixed in the sljcriff's bond was final, and yavft him

Ligfilato'iM

VI.

:i«rcovilch
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i
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an abgolutfc
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M. Lighutono right u;^uiiiHt the huretiCM ; 2iiJ, tliut uiwlcr tlio principle of law cnibodioit in

H. licrcoviteb. Art. 10H3 C. C, when un obligiition in uontrauted uniJur ii condition that an

event will not huppcn within ii )(ivun dcluy, the contlition in fulfilled by the

expiration of the time without the uocurreiioe of the vvupt ; itnd, 3rd, the

.

' plaintiff oonte^led ,ll»o pulition by denying; the trutli of the fact, whicli it ullfKcd,

vis., that the dcfundunt'H tittorney had been inHtructed und had fiiilod to put iu

Hpcciul bull.

After a hearing, ut which the plaintift''s oounflol wa^ not preHciit, but waa
allowed ini^teud to send up written notes of argument, judjfnicnt went granting

the petition ; and the pluiniiff, coming here to have that judgn>ent reviewed, is

met firHt by the objection tlint it was an interlocutory, and nut susceptiblo of
review, and the plaintiff cites a ca!M; of Nash et al. vs. Sternberg, where the

Court ,pf Appeals doniedKlto a dcfindant leave to uppeal from ii judi;lncnt, refu8-

ing to let him put in (^cwh bail after his first !<urcty had Hurrcndorod him ; and

as there is no review where there is no apiMjal, ho argues there can be uo review

here. But we are clcurlyutf opinion that in the present ouso it was u final judg-

ment ; and certainly unddr article llti It was a judgment which could not bu

remedied by the final juddment, for it was not rendered during the course of the

case, but a montii after filial judgment had been givcii. Therefore, Wo look to

the merits of the ca.-e.

There is no doubt wliatWer that the jurisprudence in settled, as far at loabt

us two judguvents of the C^urt of Apprals can settle it—^judgments concurred

in by judges/of such authoritV as Duval, Meredith^ Badgl<^, Aylwin and Ourou,

J.J.,—tho't/u defendant arresiiy under a capias can put hi special bail at any

time, evei/after judgment, although the bond to the sheriff has boon assigned

to a thira party who has broug^P^n action on the same. There are numcnMS
othcr/Cascs holding the ,sam6 thing

; but I allude especially to these two (the

cas^ of Campbell, appellant, and Atkins et ul., respondents, reported iq 9
C. R, p. 74 ; and Scwcll, appellant, and Vannevar, respondent, reported in 9"

C. J., p. 265), because they arc perfectly exhaustive of every point that co&ld

he arged on one side or the other ; and they enter minutely into the histolry of

the law of bail and the successive enactments^«ffe«ting and developing it in this

country.
^ \ -

- ' »

The case before us comes directly under the authority of those leading deci-

sions. We have no doubt of the existence of the right which the defendant

claimed to put in special bail after judgment with the leayc of the Court. The
only thiing that could be doubtful was whether cause was shown to justify the

Court in granting the petition.

The defendant's uflBdavit was produced as to the fact that he had instructed

his attorney; and no contradiction of it whatever was attempted. In the base

of Scwell v$. Vannevar, I see there was no other proof of the facts alleged in

the petition than the defen^lunt's own affidavit. >

.
iVs to the argument founded upon the general law^s embodied! in our article

1183 C.C., that a liability stipulated to arise by the non-arrival of a certain
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Attendu r,„'u„ ddfodcur arrCtd Hur capins p«„t „6,„o, „prc^, I'c.piration d«l.«U,6mc jour, i compter d« jour «,d pour lo rapport du . rof de cpif' ais Irpermission expresse du tribunal acpdrddc pour 1 .< motifs suffisan «!'/

Attcndtt quo le d<$rendeur a prouv^, dans I'ostoiW nar „ Aa •»•

tester lo capias, dans e ^^ai 6x6 nar In Ini • .„„: . .

»...»».„.., .„ „... ... p. cip^™!™ '.r^pp, ricn^^^^^^^Bonccr jugcmont par d^Riut contrc Ini le six iuin dor^^r -» . ?

verta do Ur..cl» 824; «l ,o6 9. motif.« ,„«,«„( p„„, f.|„ .j_.,.„ ,, j.:
"

le montant du jugomcDt, en capital, int^rdt et frais •

^

7 ~" v«'M««iuuo IP uemanaonr >nx
~if, tVdtnKSowTattorney for ^intiff.
•''. i*. Cboie, attoiNtey for d^ndant.

/

;:_^.
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COlJK HUI>RKII*^tlKK, IHiU.

JdLIKTTR, IN MAI IHtM.

I'ritoinl — l>K LoRIMIKH, .1.

MAZlIltBTTK

IIUIVIN.

KT

RiVARIt,
Mi» *tl I'tfiiM.

Art. 642 V. I'. C—VVuMiioiu exiHnni»~lhoit il'ihi fyemUr MmMml.-rr

Quand /» Shirlf rot hitu tU noter im href (in miinim.

4ihik:-Io. yumu loriiiM .le litri. «Ui dii •!« I'. Ol» , l« 8liijrl» no |i«ul fllr« ap|wli>

i» noter un 6ref d» *Bi*ie, oonirt" iiii immnuiilo <16Jii wm «»iii» «n irtin iI'ub

premier bref, qnVn mititnl qii'll eirt tfiicMr** iiorit-ii^ df c« premier href di-

Miaie ;

Jo. Que le deranndeiir nui. nymii rait Hi«i*ir den« imiiii'iibln«, f«t empikihi' di- pr«-

ceder ii U veiite dii HPCond immnuble wiiKi, pur le rait qu** le monUiU r<f«l|e<'<

!>ar la venle du premier imroeuhle est en uppitreiM-o luttlHant |>our ooiivrir la

cr6anee et un bret nott, |>eHt i-nsiiitr proti-drr 4 ia »enie de ce necond immeii- '

hie, par Toie de I'-nJiiioni ei/innaii, Mi* qu'il fit coniitnio qu'll jmnt iltre pay<-

I

' jurl« prodiiitdn premier imineuble veiidu ; qu'il |ieul ainii proreder, Wen qiif

I depuia le rhppori du sliorif, uii bureau du prulouotaire, de tee procidita iiur

{

u vente du premier immeiible, un cruancier, tlont le bref a»alt dtb nol6, ail

! fait, lui ausii, saieir ce Hecond immcuble en vertu d'un atiuA bref de

HHiiie, (>manu apre* le rapport du ahwrif

;

:io. Qu'un bref de vinditinni i-tfuimtt, qui e«t uu ordre de vendre, neat pan en

riigle g6n6r«le un aecond href de aaiiiie, dan* le acna de I'art. tua du 0. de !»•

OiTile. ^

JV^yaiit cntoiiilu lc» parties, pur leurs cousciU rospoctilH, sur lo inurito de ht

motion du detiiandcur, dciiiuifdtint IVmanatioii d'uno rAfile onjoignant au Hh^rif

dc oc diatrict dc su-tpondrt! nw prncedunw Hur-lo bref do rmdittoiii exponai

en cetto ciuse, uxaniin^4cs prncddurcs ct d61iWr<? :

Attendu qti'il rciultj des doijuuionis ot do« pluiJoirioM dos part ion, Ich liiit'-

Huivants : l>;ins unc cause dts ccttc Cour, No. 2092, Solointm Vcnno, cnntro k-

dit SinKSou Boiviii, uii brol" do jieri facia* de tfrrin ayant ot« <;inanu, lo Hh^rif

de oe distriut sni^it deux iiitneubles, comino appirtouant au difendeur
;

Ic

demundcur en ccttc cause ayant ensuite obtcnu jujiemeiit ooiitro le defondour,

fit notcr un bref do saisio oontre lo« momos immeubles;^ par la vdntc du pre-

mier itnmeublo saisi, unc soininc, en appareiico suffisaiitc, fut "r^alis^ pour

mttisfairc lo m6ntant porWS aux brofn oi-dcsHus ; le sh^rif dttt, en conMkjaence,

raspendre hcs procid^s et flire rapport iiu protonotairc ; lo demsndear en oette

cause fit ^mnner un aiiaa fierifac'uu, qu'il dtfpoua alors entre lea roainB du

iih^rif; cc dernier saisit de nouveau le deuxifime, immeiible du d^fendeur, et

.en annonga la vente pour le dix-neuf juin proohain ; le demandeur Venne

n'^tftnt asaur^ que sa cr^anco nc sertit point aatisfaite pur fe produit de la tentf

'da premier immeuble, fit ensuite einancr un bref d^ rtnditioni exponat qu'il

.r
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couR sujp^RrRriRK, mi
_^^ . \ _ m

j««^*-i„ «bi.„„ .,;:,. ';';,; ,':i::,T«"
"°" ,'•.-»'• "-

H-o p,j,to.u,. „,,j::,::f::itr:;:r :rr,t:;:"^^^^^^

«.>..»..ldr„„,, „.i,,„™„i„,. ,,„o lo dcmmlour' e„.,ait ain,i no^ dr.,it i «.. ,!.

bit' d<$jii siiiHi en l:t dito oauso -
wnaro^o douxidmo immou.

.... I,.i««.. d.„, loir. d,„j„ *n,rTf '

!
7"" " °"'» ''"°'»>' •'»i™"'

C..ns,d<Jn.nt quo I,, motiondu demandelir est mal fond«?e
l«. Ci.ur renvoie la dito roo.ioru aveo d<Jp^„8.
M. Tellter, procureur du requ^Jant.

.V. Dugai, procureur de'Salomcn Venne.

Maiurctia
1.

liol?iii

n ••

HivarU."
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\u COUK l»l) HANO l»K LA HKINK, lH9l.

lOUR UU UAN(M>K LA RKINK, IH91.

MONTIIKAL, W MAI lltti V

l'rMut«; Sill A. A. Ik.kion, J. «« «J., Boiwi, J., Wortr,RTY, J. A., ot

UlMON, J. A.

^ '.HAMCKr. SOUDIIKIMKU

Appuaxt ;

T *,1

MAIKJAIIKT IHITCIIINMON
it

^ (DfiHintdtfu* •» f?""'' tt\ffri*un), %

UTlMftK;

T

LORSK CAMPBELL, BT al.

/ (Ku \mtt .(UallUiitle lugnuite* lldncliilM* dl «rtcute"rii tftttHmwnUlro.

Oa Im Ulte Margaret Uutcbiion),

iNTIMilSPAH KIPHIII It'lMSTANO*.

. ,
Jiea/KmMiibiUte.—Ffopriitain.—Murmitotfttt.

Jnefc—gu» 1« |.roiiria.»lre duu. iu»i*ou liic*ndlfce, ut dual I'un deg mur« *ndomm»g6» el

quil a nfcgllgi' de dimolir *'6croulo, quAlquei jour* apri* riocendle, e«t re«pon

Mble de* domnmgoi K-<ult»iit de eel icroHlemoiii »u proprl.'Uire »oliin, «l c»u»f *

par oa n6gligeDcc. (1)
^

Le 28 Mptombrc 18H)», lu Cour 8upMi{uro, i, Montreal, T'MwUoMttu, J., a

rendu le jugeinent Huivimt t ,

;

Vg % ' "^

J<JUBMBNT. *

AttciKlu (luo li .UinHKleivH^i; pouiauit hj» Jitrt ded-iidoui-., Albert IJord-

l«t|ni«r ct Samuel Nonllieimer, rdchmiaiiit d'oux, eonjointo.u»!ut ct ^)lidiiruiuont,

la oiuiiM' H« deux millf cinq oe nt cim^uuiitc-dcux iloljurH et soixante-scpt ccntiiw,

pour doiiniiagcH rt5«uhaut dcrt trtits smvaats aUegue« duiiH la iKSclurution, savoir,

que lu deniundercsm- est propridUire du lot dc tcire »Uu6 duns le quirtier ouo8t

- dc lu cit<S djSL, Moil tidal, connu «ous le uuiu<5ro.offioiel 187, du dit quartier, ct

que les d^fendeur*' i*«nt c..-propii4taire.H du lot voiMii, connu uu plan ct livro dc

'

renvoi offiuiels.'coii.uK' lo N^ 188, du dit quartier ouest ;
que cos deux lots dc

terre 8'<Stcndont d) la rue 8t. Jaeqiiut A la rue 4«h Foriifieatioiia ;
que la partic

du dit lot dc totre .jui a frout aur la rue St. Jacques est b&tie d'uiio hauteur a

pettiir«H<Sga|.% taiidis (iiu la partic du terrain qui a front sur la rue des Fortifioa-

U^s est batie ;\ uiio hautaur infi^jdj; qic le uiur dc division oiitre.los ditcspr,.

^^

(l\ V.fart. l0!i5,0.C.; '> Larombiirc, Tbuorie des ObligatioBS, Bur Urt. 13M j 16 L»u-

wnt,;N.Wi V.ausBi la cause d? NordheiniBr et Alexander, C. B. R., Montrfial, 26 juiu

i889i 3811., p. its: ^%:-
f
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«n« lM«U,«r .1., V...,, .,„,.,• ^»«,,.,..vim,.; ,«„ ,. !,„ „„, ^/.^.^.^Lio. IT l'
"'

pl«-la .JiMHur a,,,.urt..m» .,x.,Immv.«,., ..« ,|^li,„d..ur,. .••. .-h, m ,loy 1 ....i

nrpr'/'ciil iiiiniri'-

- • .
— <.v„. Ml* I'll (liiriiu i«i4 uir

prop.WW d.K.M».,„ I.UM. |« „rt v«r- I. .Ii,.,..pt .c,„.„„br.. mil h./Pr^ /, .,„„r,..

lo .....r
. « div„.„n ..„tr., Icn propri.^t^. .|.„ p..rti.. r.>„. d.U.nt u,„L fine,. „?i

. '

("
;;. M : 7r """'r':^"""'

•" *«^- p- > -cu^ i £.; Ti;

.out aoc.i.l.nt par I'dcTouIcne,. ,K.Mihl., du,... p«rtio d« .lit „...„ n^K.^K d^ltdaurn pr«.„.ro„t d'y voir, „t d. dc^molir ...«.,„t'.c„t I,. ,«r.K. .«, dH.u .|„ V"

d.n.l. HO.r<, du vin«t..,u«.,i dd«.,.Hlm,, ...il h,.it cent (MiMW-.i.l i.^la

p..dv^,r6. do l:j ..u« ,|„, Korti«.uio,., oor.«..t la .oitun-'do I. ^4 i
", '"n

"
««o«r do lu b4t.,Ho del. daman-l.,ro.o. ...i ...vait c. \..t ...droit' ^u .1Luutour do v...«t-nourpied. oou.u.., sunlit ;,,«„ o.-tto pa-i 4. .11- ..JsW

do.«u,.dam«
u
«o .ujot

;
.,u.. rdcr..ul«...eut ..^ dit ...«r a e.u." A I.. b.lt^J Jdc.,„and«^^ den d»u....a,i. d'au ....,(„. U.-.x ...ill. „i„, .-..t oin.,' tTlux

d^-e. UmlcH Alc.,an,|..r. tan, dans -o.. moWIier .,«e par 1.. p.r,..' .iuffort..«

de lover ..un I,t .1.Ja. I

''""'""««»<. ct .nd6p«nd...Hr».nt .lo to„t..8 porWHae loyerquelad«aian.lore«MO|K.u,r«i,
M.uffrir^j-iU.jjuy .

'

batisHo... loin do le .sin.ulcr oo,.„m, . !„ I'
*'"" '""•'"'«'«"•• •Je*

I jcure tt impi^vuc, pa,. Huite d'une teinp6te d'anc »i»lM..«..

u
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I't a1.

;

S. Nordheimcr extrnordiaftirc, qui s'cst fait sintir dans la nuit du vingt-quatro d^ombcu

M Hutchinson >uil liuit cent quatre-vingt-aix, et quo la oh&te du dit niur ne pourrait dtro

L Uamoball ''"P"t"5e A la faute ou tila n»5jjligeDoo des d^fendcurs
;

Attcndu que la dcniandcrcsse a r^pondu g^ntfrulement ik la defense des d^fen-

dcurs, <;i Hpi^ciiileniciit cooiiiiu suit : que la dito dcmanderessc prend aote des

/ QdmiBsionH contenues dans' le dit plaidoyor que lo dit inspeotcur avait verbale-

ment avert i Ics ddfcndcurs quc'le mur ^tiiit dangcreux, et que les experts su^

dits oitt procudd ii c^tiulor Ic dit mur, pour determiner le montant cles dommagcs

queics ddf'endeurs avaient droit dc rccouvrcr i\ ce sujot dos ooropagiHOS d'assu-

; runce, lequcl iuit dtabl.U quo lo, dit uiur n'^tuit pas mitogen, mais dtait la pro-

priety des ddfendeurs

;

>> Attendu quo lu demanderefse a plus tard declare discontinucr son action

centre le defendcur, Albert Nordheimcjr, ct a dAinent donne avis dc ce d^siste-

mcnt;
,

"
. .

Consideraiit que lu dcuiandcrcBse a dfinieiit jStablic en preuve lea aliegationf<

do 9a declaration, quant au defcwdeur Samuel Nordiheimer, seul propria taire du

dit imnieuble No, 188, du quartier Quest, de la Cite de'Montreal;
^

Considerant que la defense n'est pas justifiee par la preuve ;
-

Donne aete uux parties 'du desistement .susdit, en consequence met l6 dit

defendcur, Albert NordhoHuer, hors de cour,'sans frais; rejette les defenses du

dit defendcur, Samuel -Nordhcimer, et le condamne d, payer ik la demanderesse

la 4itc sommc de deux millo cinq, cent cinquante-deux dollars et soixante-sept

centins, avco intergt, a compter do ce jour, et les depcns.

La Cour d'Appel aunanimoment confirnc^la jugemcnt de If Cour Superieare.

r. f. 5u</er, avooatde I'appelant.

Taillon, Bonin et Dufault, avooats dc I'lntimee.

f
. ,.

:^-:..

.
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Lnji'KUTitm
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.
EDWARD cy^PMV "^

^
^Lj ;

Apmxx,.;

Le 14 8ep.en.br* 18sn, J^es Ar.';"^^ '

!
.!"" »»»•> 't"fu..« obligation.

d« Canada, a.,..es3H un;MoM;Vkb«X El'' ^

n,o.8, leur donna .on choque ife dill t d, 'm«T, T "' '"'?'' '^ '' ''" "'^"'^

,

do$:w,375. U banq„e«v.„tsnsr,;„ll
'''''''•'"''«

o le lendenmin du jour „i. ia ^ cTt^od!
"*"".""'' ^' •'"'"^« sep.emb.^,

rabanque, teb-graphc. a Ha.haway et Son d! ^i'

'"'?"''''!' "' '^^""'' <«•'

„
Jackson, n-ayant ,.as etc rembourirr 'ul ,

'" '' ^'''''- "'^""^'^"v et
ces deux envois, et du prix to^ d^le, / h 1,

" "'""'^^^ ' *''=^''*''«
P"'""

aux liqlihtateurs de la Uque lour rZ '
""' '"'"''"" ""« roclrtmation

ation, d/sant quo lorsque Jo p^m!er e'oa .^. 7 !" "
T*''''

'''"^ '««'«"•- '

McShane .V Hathaway et Jae^^^X LcbLne Sd'
'' ^"" '" '" ""»'«« P*---

,. ;vayet Jack3on connaissaientia snZZa^Tj.! 'r''"^''
''P'''^^^'^' "atha- Z/ .

. ,
e president el gerant de la%nq^"'^^;'rP:™':"''^f"* •"'"q-P- et que ^

,

* JC0EMENT.

" the.^f. by said Edward CUa^^ZZ^^'"' ^"' ""'^^ «'»-^«*''«-

" and evidenoe. and deliberate^ • ^ °^'""'"^'*'"S-^' P'««^ of'^ecord

" cattle from Boston to LiwS uZT V- "^ "P"" ''^^ «'»•?'»«»'« of
"on the eighteenth and ^^;-if hT^^^^^^^^^^
" hund,:ed and eighty-three. ; * ^ "^.September, one thousand ^ight

- JCNE—Vol. 35, No. 6.

-^

«v *.
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jir i("*"yu'5t"''j'*

'

ft

Archibald
OampbeU

et nl.,

pl ^
Jamps A.
Hniliawny

et r1.,

pt

Edwiinl
CItiaplin.

'

La Banque " Conwdering ihat'claimiints have failed to prove, by sufficu'nt evidence,

"^

''u'Sh
'^" " that the alieired Iosh occurred ; the only witness examined on that point being

" Arthur E. Jackson, who has no personal knowledge of such loss, aod only

" testifies thereto from the account sales received by claimants firoin their^

*' Liverpool agents

;

" Considering that tide said bank suspended payment on the fifteenth day of

" September, one thouslnd^ight hundred and eighty-three, and that the claim-

" ants were aware of sud^uspensioA, and said cattle had not. been shipped when

' they received the letter of date fourteenth September, one thousand eight hun-

' " drcd and eighty-three, signed by James U. Craig, and the cheque for thirty-

" six thousand three hundred and sevcnty-five dollars and fifty cents
;
and also

'* when the telegram of the eighteenth September, one thousand-eight hundred,

" and eighty-three, was sent and received by thoin ; and that Thomas Craig, who

"signed said telegram, , had no authority to give the guarantee which he

" purports to have jjiven by said telegram, and said Bank is not bound .thereby ;

- " CoDsidcring claimants have failed to prove the materi?il allegations M^heir

" claim, and that tlie contestant has proved the material allegations ofhiscon-

" testation
; ,

.
.

". Doth maintain said contestation, and doth reject and^disniiss said claim, and

•' doth enjoin the liquidators of the suid bank not to collocate the said claimants

" upon any dividend sheet piej ared by thein./

Hiithaway & Jackson ont appel*:- dc ce jugement ; mais la Cour d'Appel,

.1 I'ont coutirnitS Ic 2G scpteinbito 1891, par Ic jugement suivaut,qui ddcidequela

'preuyede la pertodcs iMamanls n'a pas et^ faite, ct refuse de didder Ics antics

questions de la cause.

jCgement dk la cour d'appel.

ConsidC'i-iint qiie Ics appelant?., rdclamants on Cour de premiere Instance, n'ont

nas prouvd les allegations principalcs d(?,lcur reclamation, ct, notamment, que la

pertc dont ils dcmandent Ic remboursfenient a 6t(5 par eux soufferte, en tout ou

'. en partie, ct qu'en autant il n'y a pas crrcur dart* le jugemcnt dont est appel,

cette cour, pour la raison susnicntionnee, ct sans adjuger su.r les autres questions

soulevdes, confirme k dit jugemcnt .rendu par la Cour Supdricure, i Montreal, Ic

' 3k^me jour de mai 1890. (Dissenticnte L'Honorable Juge Ernest Cinion,

'

<mi est d'avis d'accorder I'appel de n.aintenir la r.<5clamation des appelants, pour

^ quatre miUe trois cent cinquantc-^t'ux piuMics a quatie vingt-diuze ceutiiu^

«t dc la renvoyer pour Ic surplus. j
CTiapZeaM, ifo«,A^iWZsc« 2Jrow«, avocatsdesappclants. •

i

GreenshieldietGreenshieldt,&yoc&tsdc\'\niim6.

r V?.
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fOUR DE CIRCUIT, 1891.

Jn;£ ;_Qu-i, y
^"

COUR Dfi CiRctpfT jgg,
JOLIETTE, 3C JtrrX 1601. '

Present r-pisLoBXMiEB, J.

LUDGER MIREAULT
vs.

UROEL LAPOLVTE.

yente.'—Fraude.

S^^£H5--;sS'S

"•"'*»"' q»«, Ion <!« Mile ,»„,„ |„ .i-r ,

^^Q

S,«irf,.- I. ,«„,» d. ,!, ai,c j„„;:«°' "* """° '' ""'»-'- l«^l,.,c.„t
i^oiniderunt qu'il est ^f-.l.i; i '

' -.

» ™. p». .»< ,i„,i „„«,„„;. ;;„^7« p" .«i..;f. « ., di. d.f,„ „ :;

J user d ...rffice pour cacher i un aclX /I '

J"
P^" '^^ «« ^endeur

"PParent

;

''«"«'-• d^ bonne foi un d,Sf.at auU^n.en;
^

Unsiddrant que J'actc d'un vendeur a^i r.
' *

ff
'«*;;'utre™e„t apparear, et dont la con'^

^" "•'^''°' ^^"^^'' * cacher „„
:%. est uo acte d'un caraotere do o^f ?:""""* ^^ ^«^'ouraer u„ a^h"
do ^acU^eur, co.„.„e dans le cas ^'^^^Z^'rl-^T-'

"'^ """•"'^ ^ ^-eur
Cons.ddratit que, daaaaWsp^^e

j, esT 2,>
' « "" """'^^

'

F^«d.c.reeld« su^dit acta Su dV«5„dIr «
**"' '' '^'"""'^^"^

^P'-««vo „„
"
a PU eooipl^ter librement cette taLl^'

^"^ ?*"* ''''"^^ 1« dite juoient H
^

A-

.-^.,^.



/

A
144

^ t;t)UirDE OiucuiT, isoi.

Lud. Hiteault l{envpie Ich 'dt^FcnscH du d^fondour; xX condanino ee dernier & payfiir aa

U Upoiute .dcinandcur In ditc soninie do dix piastr^H, avcc iiitdrOl 'do I'liKBignntion, ct Ics

.

'*: •-!#-.-:^ . ^' *
^^ - . ," ,: :.:-:."}.

'* J/. Conic/Zicr, avocot du demiindpiir.
* . <»-...

,
'

.

"

» il/. TV/Zter, avoqat liu dt'fiiiutui.

COUll SUrHJIMKURE, 1891.' ^

JULIETTE, JUIN m\.

Pr^sout,:

—

De LoRiuiER, Jt

KDOUARD MIGNft' ' '

V8. \ •

FBAJJOIS KELLY, kt DIVERT .OPt'OSANTS,

LA BANQUfc DHOCHELAGA.

KT

."LEDEJIASDEnR,

OrPOHANTK CoLLOgUfcK ;

Contestant.

Licence on jtcmnt de coupe fie Itoi* ««»• /en terres ile la Qouronne.—EHregittrc-

(meiit.-^^hoit de lianques. ' ^ .-

I ". t, '
•-.--.,.

,. ^

J«ak :— i*. Le droit"accordi' par unc licence on permis de coupe de bois, sur les terres de la
,

* (Jouronnej eo verlitite Statuls R. c;. cli. -3, s. 1, et suiv., aujburd'hui Stalutt
'
"%.Refondus de tiiit-bec, art. i:iOi>', et syiv., est un droit immoftilier,' susceptible^

d'etre hyp«iUequ6,'sons reserve des clauses ri-solutoires.oontenues au periifiis

2o. Lcs titre^ emanantgllTreclement de la Couronne, et spucialeroeiit, les permis

de coupe de hois employes par le Comtnissaire des terres de la t'ouronfle, en >

y-
. vertu des Statuls ci-dcs8us cites, ui'sssont pas soumis « la fomialiti de renre-

giatrement;
'

\, .
'"

C

:to. Dne banque, ()ui est d6ii^ crcaiuiicrc hypotliocaiife sur dn immeiifole, peut vala-

blement payer avec #ibrogation une cK^ance enregistroe aiitcrieurement k

fa sienue, et quija piime. ^ "^^k.,;,--^

La Cour, ityant cntcndu ic'' parties, par Icurs con.seiis rcspcctil's, sur |c nierito

• de la coUocatiOu on favour de la Baiujuc d^Itocliclii<:;a,' ct de la contestadon qlii

CB est faite par Ic dcuiandeuj', examine les procedures, admission^ et docunicpts

an dossier, pt, sur le tout, dC'lii)ere

;

, ,

'

*' Att.endu<jueladeniandeurc(»ntcstcle.sixiuino item dujuirement de destitution,

fait et prepar<; eft cett^ causpfpar lemiel la Bancjued'Hoehelaga est colloqu«?e au-

mODtant de $4,3(12.88, alle!>;uant en subsjtiXiiqjp ce q^i suit :
lo. que la ditcc^loca •

'tion est illegalc;va que lesbiens vendus.ot sur lesqucls la dife bantjue e.st collo-

Quee, c<>hime oieancitNre hypothecaire, sont des biens inobiliers, noii susceptiblcs

d'etre ^ypoth<}ques ; 2<^ qtje les titres originairfis ou lcs licences relatives aux

bierfs vendu.s n'onj, jataiais ete enregi.strcs; 3p. que la tran.saction, ou le litre,

en vertu duquel la dite banque est colloqu^e, est illegal ^t coritraire atix dig-

positions des lois relatives aux banqucs'en cette province
;

'

Attendu que la dike banque d'llochelaga a ri*p0Bdu i la dite contestation,

n]l<Sf»rtant que la collqcation en aa faveurjist valide^t, legale;
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Kh. KpII^
(•f Diver*
^*ppMantt
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^•""^••"«f ." <5te vendueTX
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1« '':•.; t).u.. VO..VC Koll/; 1! ,^r:^V'' ^ *'*' »««8, „u.d,«fc„dl: : ^ ^.-D-.a-

1-'

1-^- * -P-yw, .vnont <„ i.u,„iu„,,,"-!i°V"y°°' ""'"y<• ^^-^

...ii

^eCSMF

*^*»...«..,.;;,:™xt:^^lOiJUfc.

^•*
'.*',

N

•.

f -



i^^-ffj^--

1*46* COUR DU BANC DE LA HEINE.

. ^ '—

'^P

y

i\'

COUR DU BANC PE LA RKINE.

- • (gN.APPEt.)

• MONTIlfiAL, .iS JUIN 189'. .

Presents:—Babv, J., BossK, J., DoiiEiiTV, J. A., ct Cimon, J. A.

THE ACCIDENT INSUItANCB COMPANY OF NOHTII AMERICA

(/>t >«»./</**»«; «»• Coiir Jiijifiiei>re)

KT

DUNCAN McFEFiBT At. '.

{Dftnaiiileurt m Cour J^/i'nme),^

Apfklantk;

iMTIMts.

Jcnt

:

I iin

As»in-ani-e tontrr ht 4iiddenta—Emploiji de chemin defer.

-Qiife la condition, dims une police d'asgurance contrc lea accidents, en faveur

.e^mploye de chcn.in de fer,V^ t'wSur.' ne derra pas embarquer et debaiiiuer

'
"

dcs convois lorgquMs sont e|i mouvenVnt, contrairement aux rcglements de la

corapagniede cjicmin de fer, ne s'apiViique pas i"k IVmploye qui, par la nature

i de ses foncllons, qui eont connucs de l-asgureur, est oblige d'embarquer et de

dibarquer deg trains lorsqu'ils eont en mouvcinenl.

liC 21 juillct 188G,*l'i.ppcl»ntc u as>ur«5 Dopald K McFec,' suriutendfMit do

chemin do fer, Qontrc le» accidents, jsour la soinmo dc $5000. Lo ^ juillot

1887, ecttc police fut rcnouvelce poor un au. Uno des conditions de la polico

«5taite|i«e8ternics: * .

"Tltc insured n.ust,' at all times,- observe duo ililiitcuce for personal siilcly

-'and protection, and in no ease will this -insuranco.be held to cover either

death'or it.jurio« occurring fr(Hu voluntary exposure to unnecessary or obvious

danger of any kind (unless td suvc human lilc), nor death oor di^'Wcfent

from injuries received in vioWinir, or id consequmce (tf havfitig violated the

rules or bilaws of any Covfany, Corporation (municipal fbr commercial) or
'

firrii ; norlfrom getting, or [attempting to get, on or off any railway tmiik

or other conveyance, using foam as a motibi power, ichile the same is tn ^

motion nor while cnROgcd in the commission of, orin conseciuenoc of having

commilted any act of unlawfohVvicio^dMui moral nature, or itAy quarreler

embroihnont connected therewith, or BPiWab'le thereto, or resulting from, or^

attendant upon being in atiy place of unlawful, immoral or vicious resort;, pr

in fli-ht from justice, or being an outlaw oif fugitive from justice.^'

Le°15 k<$ccmbrc 1887, pendant que la ptkUce .<Stait enforce, Pooald E. McFee

fut tti6 piir un convoi sur lequel il embarqia pendant qu'il etait en mouvement

;

il essaya d'embarquer sur ie train lorsquil partait de la station de Shcrbrooke.

Les intiu 6b, ses frtjres ct soeurs, ont poursuivi la compagnic en redouvrement du,

montant Ide l'as.'urance, ct la Compagnic a plaidd que Donald E. McFec ayait

et6 tu4 orsqu'il essiiyait d'embarquer sur un train en mouvement, et qu'alorS

il ^tait in contravention 4 tine des conditions dc la police, et qu'il n'y avait pas

d'action Bontre elle.
• -i y •

Les dfemandeurs ont r^pondu que, par la nalur.ftjd^ sgs fonctions, il ^taii tenu

.^Vipbatiuer et de d<^barquer sur les trains jj^nygu'ils 4taieo.t en mouve-
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.Pa^^Iu ;:Tr
""""'*^' -'-' «' nuccctte coadition de ,a poHcc T.e Acc..„tJ^no/i'appliqunit pas A lui

\ JUOBMENT. ,

McFtr'/rr'^ftl'?" ''"? l"-'^'--'«-ed to,.id I„te Donald E

E. 'McpL Tu; a„H h f '."P"" *•*" •PP''"'''!"" of 'J-o said lato Donald

^n p-Ss^:::: ortzj;^^:;^
N

"; ^f^^ ^^^"^^ - -

Burod Haid.latc Donald E AlX .^":^-"-'i'"-«»'y defendants in-

«^li"ghi..,from ^rlft ^^'^T''"*' '"J'-'-J^"^"' "ccideou,. cither dig.

^ -!;"l"en,,ea,,on";;S. "::;;S^
•"-^"^ ^ ^^^-^ «>r ^.e

«c.oived injuries ^ hU f '

,
.^'f^"''^'*'"'

«''id late Donald E. McFco

: did i.stantly die ; v "
'*'*"^"''' """^ ^'«'We «'^ns, and from which injuries ho

^

^ ^^iXt^i^^ --'vedby «„i^n.ured

<>ftholatc^,io„a Sir.;;:'V'*'^^^";f
McF.o,,s superintendent '

•'•« favor, and Umt defe 'Si '^"?7'•^•^•'^ "^^ *''« P^''^^ "'^"^d to and in

Haidlate'DonaWE Mlt;'''"""^*^"^P.'^^^^ of

Donald K.McFee on tKe saW if. !.T'' /r^
P"''«"J'>'-1^ 'H* said late

^ hundred and .ight'etl ^iL 1^ .one^thoVund eight

obvious danger tfr tbatTh; ^"^^T^^^
•"^P^«°«^ ^'P'^lf io unnecessary and

conveyance Zo'llt t Z '^"'^ *'"^'"'"^' «"'«^ «^ " traitor other

pHedlosaL XJdEMrr^r'"'"'"^^ "V"' ^P
.requiring bin. so to do b th» V

'"«'"P'^*»» "^^^Id lato Donald k,McF^
1 said In.^rnation^l^^^'^j:^:"'"^ ''^

J-
d^^- ^superintendent of

<>fficor,s,,doth diswf Sl^^^^^^ 2t !? V'^-'fe lf-^»'»*«
"»d t^eir

t demn defen'dants to pa/ ,0 IMff th
^'^^^^^^^ *

t^iBterest thereon from Z t^J Mf IT ^^ ^'' '»*»"«"*"i ^«»'«", with

PWeigbey.eigbt!i:;:tSt '"^ ^^"'^' •'"«

'"^r-^
«•«•>* hundred

loiurance Uo.
of North
America

et
DDflcan Mo-
Fee et al.

twnaivavo<>»t8,dfr-d'appelanw:
/««, 5rew„ ^ /-^ncA, avocats dcs intimA,
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14H cx)UR sUpkiukiTrh.
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c;ouusupi<liaKURB.

ilUNTURAL, J!l HKl'TKMimK IHH!i.

' I'nWnt : MATfiiKU, J.

NH'OhASiimcArT kitiUmarchk

T*' »'
.

_^ JKAX-IIAPTISTK HUICAUT l»IT LAMAIfCIIK.

~^
~ IJftuatioit entnii/n—Allmmtt$.

Jl'i.fe :—Quo »i, ilunt iin lu le dc (loimiiiiii, Ic dunnliiirc «'enl ol)li(f<' I'l falrc vivro iin tieri, et

u leiitrrtciiir, tUiiH «ii nmiion, i\ In vliiirp;i> par cc di-rnivr ilc> iruvHitlci' puiir lui,

duivMnt ir« fiirvi-H el cniiiudlin, il poiirrii i'lr«« coiidnnin)' a pnyor ii vv TiiTHUno
pcndion vii»tti rp, en arn«'n™sil v*\ proiivuqiio In vie romrniini' out dcvomio in»-

L jwjsgible entn- nix, mioiquu It-u circoiislancfg'vt In Ooiiduite dei puiiica a'aienl

P«H i-liaogi- di'piiig la duiMlioii.
°

Attcndii que, piir Jiflc tlo iecHwcMi ot iiVdmloh, |)iissi' dcvaiit Fiilot, nntairo,

ft son coUi/rue, lo 36 nvril 1849, Nicolfts Bricout <lii Lnumrclu' et Chtirlottc

Jiciiudry, MOM i^poum;, jiOili'rrnt «•» almndoiitii^rciit uii clc>(undeuV ct'rtiiiii.H nieiiblch

et iiiiiiicublcs, ii In eliar<;« do curtiiitivs obligalioiiK, en faveiir «lu demanduur,

qui ii>-x, lo frt'TO dii defeiidiur, lecqufllcM obligations sor(( . iiR'H'tioiin4u.s

couMiie Huit uu dit acte do ccwioii : " Cunniic auwi sera toiiu et oblige, le

"ccHsionnaii'o, do prendre m\n do w»i» frere NieohiH, do b' nouirir Asa Jab|o, et

" conime iiii-nft^uie, lo loger,, coucbef et entrctonir do bardes, rbuussufcf* ct

" coiflfurefi, dtlcemuiont, Huii^nt qu'il I'a toiijouiH i>t<5 ffitrfcs lero i-t luhxQ, taut

f'et aussi longtcn,p8quu lo'dit Nieoias Bricaut.dit Lauiaicbe v^oudra roster uvcc
" le cession na ire, et memcdo-le soigiier en maladie ; mais sera tonu ct otiligd Ic

" dit l^ieoJas Jiricaut dit Laniardie de travailldr jtour le cossioHaaiiXYsiiivant

"sod forces et capacitds, tint (ju'ils ro.sterorU tiisenible "
j

Attendu que lo deniandeifr, pardon action inetitneu lo 20 mars /dernier^

allftguc (j^n'il a toujourH dcnicure avee le derondeur, dc'puis le diJct'^s da son ptfro

arrive le 21 janviei- 1865, ct ic deees do sa niirc arrive le 28 JuiUet- 1863,

jusq'u'au 2 ou 3 Janvier dernier, jour on le d^fendeur i'a;' sans railon et par

malice, cbas^d dc son domicile, retlHsant de lui lunrnir aucan' alinie|it h do le

fairc vivrc, comma il y cHt Icnu, malgre les dcmandciji reiterecs dn |cuiandcur

ct leg oflroK dc ce dernier do ce copfbrmer au dit acto. do cession, et |eclanie du
deicndcuf unc pension dp $18 par mdis, :V compter du ler janvim- dernier

;

^ Attendu que lo ddfendcilr a plaidiJ iV cetfe action qu'il n'est lenu lux obliga-

, tipn^ ci-dcs8us mcntionndeH qu'ii la condition que le demandeur |e conforrtio

lui-mSmc aux obligations qui lui sent upposdes, ct que, parmi cesiobligntioDS,

sc trouvc celle de ^travaillcr pour le ddfendcur, 8uivant,scB foiccs it capacitds,

tant qu'ils restcront ensemble
;
quo Ic degnandeur a cntil^rerocnt |ailli it db{lt«

obligation, 'et -a toujoii^s rat'usd et n4glig(5 de travaillcr pour le d(>lendeur, tout

en travaillant' ailloiiTS etpour d'autres personncs, ct gagnant un sftlairo qu'il

^ardait;; que le demandcur fait un usage immod^r^ de liqueursfenirrantea

;

qu'il arrive ik la mnison dn d^iendeur en diut d'ivrcsse ; et que, ( ans cet 4tat,
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renvoi dc IVcio,,
'" '"°"™ ''»" "• "" Jnmicil., -i owlut .u

"v:

»ui contniotdcs, a dtd sugj pll'firuTJ
"' ^ *>" ^«-<^ '« obligations par

t!oM«id<5rant ou'il nnS /"1

1

*''^^'""'^*'"''i

<iu«l,„B, .„„&„;/ i'Sr"'" * Hnilller encore iiotu(^lemW„t « j«,„

''obligation susditedu d4k2Tl T TT". "•'^*"' ?^"^ '«»''* "«« ^e '

encore pour quelq«« annde^^i ^"^'^" "* ? cap^l, ^e travaiUo; V '•

"«o,n„,edo «6 pji^ois jS^r iraJrT"" '" •^#«'»Vdtablit Ma .
chain, ,7 par -.ois po«;^ 2el„l TSr ""^"^^ 1^^^ ^^'^ Pro-
n»i>m poar la 4e ani^ iin Jr * ^^ "'**'^ P*^"' '" 36ann<Se, $9 par- t-W=

pendant la vie dudeman^r; *
''"^r**J«"'^*'»'?^ subedquSnte ; ,. :

«^ J? • /I

m

,

^

\\ a

*p
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cS'-mu" A rciiyoyrf ct roiivolo leu .UMoiiswh du/«Wtfii.luur, ot n maintonu ot iiii|u.

iM.iKhf tioiit rHolioii du (liuimndour, ot ti iMndiiiM ot condnmiii) lo ddfondomr, vtv.

.

tjonnitjfr it Hmuifin, avocntH ilii (loi^iinduur.

^er<Ur, JhaiuotiiU tl Murtineuu, avofiitu du (Uturideur.*

itiiiK'lii

r».

Ji'nii-llit|i||iii

llririiiiil 'illi

Likmiii'olit'.

•^

MOXTKfeAL^ 7 HKJ'TK,MHIIK 1H80.

rrt'senA: Matiiikh, J.

iOMAy^O'C'ON.VOU itT UXOR,

H

Vf.

•rirnxTRJlAL,

DlCNANtmi-uii

UfsruNbiHiiNiK.

Corititrittion l^tniciiHiU.— Trottoiiii, Dommngei. ,^ '

Jci.fe ;—yu'iine Corporalion mnnlcl|mle est rfii|ioii'ivble ilo% iloinmaitoii cuiiaug ii iin imit-

vldii, I'onmie rcBiiIliil d'limv chute I'aite nnr iiri trottoir, si I'uccidcnt n'eiil imj i\\\

uni<memeiU aii n)Hu\rai»^i-lnt du Irolloir rugultant do hi. icni|iiraturp, vmis u<%\\.
gLiico do la part de hi Oorporiition, ninia est cause paruiic difft rcncu (h? nivi'uu «ur

le trottoir, qui a cxiit6 pendant un temps aMcz long pour coostituer lit 'luponi-

tion eii negligence. (I) ^

(1) Dans la cause de Urcnier i*. la Uorporation de Montreal, C.S. Montreal, 20 nuveinbro
ISVrj, Mackay J., 6 Revue Legale, page 105, il a Ote jugi, dons une poursuile en dommiigo
contre I& Corporation, repltantd'une cliUlelnite gur le trottoir^vn hlver, que la Corpuralion
nVtait pas rctponsablc, tu que I'uccidcnt paraiiiauit avoir fU caug6 p«r>la chute d'une |»etito

neigc sur le trottoir glace, ct que hi Corporation n'avalt pas re<,u arig du inauvaig Ctut du
trpttoir;^ et que le laps do lempgqui g'etait fcoule depuia la chute de la neigo n'l'tait pas
HUtlisant pour conatituer la Corporation en n^'gligence de ges devoirg^

Dana la cause de Lulhani vji. La VMi de Montreal, et la ('it6 de Montreal, Demandercgae
en garantie, v. le Recteiirctleg Syndicate Chriat Cliiirch, Derendeuraen garantie, C.H, Mont-
ri-al, 10 mare 1883, Torrance J., 6 Legal Newa, jioge 93, il a 6ty jugC que, pourqu'une uction

en dommage, r^*8ultant d'une chute faite gur un trottoin en hiver, eoitmaintenu contre la

Corporation, it taut la preuve 6vidente de n(<gligencede la part de la Corporation; et quea'il

est prouvu que, genuralemeot,'le trottoir, ii I'endroit oil la chute.a eu lieu, eat tenii dans un
ordre convenable, quoiquil puisge tire quelquetbigdangereux, par le fait deg influences du
climat, la Corporation nc aera pas tenue reaponaable. Ce jugement a i>t>^ conKrmc le 19

mai 188-), par la Cour du Ba&c de la Reine, en appel, Sir A. A. Dorion, juffe en uhet',

Monk J., Teggier J., Cross J., Baby J.

Danalacauge No. 1498, C. S. Montreal, 16 juin 1883, Loraqger J., Jane Orr, Demundo-
resse r». La Cit6 de Montreal, Defcnderesse, il a ute jug6 que I'obligAtion deg municii>alit^,

quant h. I'entt^tien des voiet de communications publiques, a'appK-cie auivant lea lieiix et

la naturis du climat, et qu'elles no pcuvent etre tenuea responsablea dea accidents qui urri.vent

par suite de cauaes climatiriques que dans le caa pb ^lles auraient n£glig6 de, remeti're les

lieux en bon' tftat dam des delais raisonnables.

Voici lea consid(<ranta de de Jugement: Congid6r|int que le mauvaiswetat du trottoir, ik

Tendroit^U I'accident dont ee plaint la demanderegge eat arriv6, aurait 6t6 cau86 par un
derangement gubit etinattendu de la temperature, qu'il n'eat paa prouvdque le miiuTais etal

des lieux ait dure assez longlempa pour que le fait ait pQ fitre port6 & la cdncaisEance de la

3S^.
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'^»^ >m .Un. N, CM oi. tilt. H ,l.n. .7^ .
'

""'""' *• •""• ''• «•'"••« cll'n«'.-

JUGKSfKNT. •^^1"

"re.™ .»C,/
., r,72, W,

" C' "' ?"""' ''""" """'« '«""• '°»•"'''-

Amillio,, d„ ,„,„„i,. „6J •"°"'""' "" "'^'"'. « »"" '' I'

lioure, du Air, ,„,. |„ „„,,„;,. A.,S . ,

''" "' f*™"' """ "«P1

™o, .,,0 «,i»„ \„: iZu^^zTiiVZTt'' "' '"^'"' """'"
front, dont sUc conaorra In J. ' * ** "' ""« '''«'«l"'-« assca -rave au

.

do CO terrain avail lai«s^ a'acoul or 7 ^t OndLr"' V"
^"''"''^'"''

quantitdpIuH considdrabie qu'ailirrs de n -^T '

f"'
'* *'°''**'''' ""•

,
faciliteH'entrt^c de» voitu.rH .

""W ot de glace, d-ms le but d«
^leve que I'au re d'envil L .

"°";
'

'" ''''''"' '^'"" ''*^' ^^«t plu.

On a transports la demanderes^ oheri k
q»' «'acoompagn»it.

temp, lo docteur a co.M6r4 que sa v « ,UU en 7l '

''
r'^^''^'l-^k^^

oblige de lui fajre deux »rn,«
y"f'« ^"^'^ «" danger. Le docteur dtait

qJse.ainliTele^ir; s^Toinrr
'"'"

T^^"^'
P^-"^*"* ^^^^

Ello fut i peu.prd8 trois m!?^!-
^"^ ''*" '® •"•"'«" d'avrill884.
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U (UU' i\f

"^Sti'uiur
'••'"'' '"• ••""•»

«""l'*''''< *•« iMv.m.r iKimlani oKlfron doni mol-. ,mr«« ,,.,'il

1^ <nii. .1,

*""'* ^^^*^ **'''" '*'"''' ""•" ^'" «««'""»"«I.T,iHm. imrle muore uu fnwt !,.« ti.ur.
qiu'i. do u rliiite, ot CM claiiii icffM purttiuMtnt ftro |H>rninn<)iitOH. La dcmttii.
ilrr««M» .'Ht uno foii»tt« fort., cl hi. „ .onMihat.., „. e||,. ,H»ruU (nmpUMomotil
r<it.ibll«, <|U.)»^u'«l|.. w. |)lni^ii.. ,|.K.|.|u,.(oi„ ,1,. .lf.nKurHrtlViidr..itoJi «^|lo ftit

N«M^», roDiiiP Mimdit, l(tw]iK<IUm.l<>uU<uiN |H>uvniit<>»rfl.- rtmillut do IVryMip^hi
l|l^clU•»»nl»pr^•««cHo chill.'. . I I'cndroil tie m*. Miwuiirri, ,n ,,u'il »u( Oictt.
j>\mui^ pur <>ettt Wiiil.*. Ijo compte dii iniidoiiii .kI Jo 87".0ft

;

(?on»iddraotqiicliM|iiiinlii.'Mj« iivt|;iMl .!« KlHCcqu.m i. Iiiiiimip H'acoiimulor
Mir le dit tnittolr, vm-iVvin In portu do cfMT, «t U dm>tmo' .lu nivoaii qui
H'inW.! »vnir oxIhM loiii riiivcr .mlriMin cOt<^ dii iinfnir cJ I'nuin', ot qui,
«l(iiii4 touN It'H CMH, cxUlnil dairx I.. Iciii|m o4 I'mjeidonlcQl liciupnr»iHHo'iit nvriir
4$ti< In Cftuao d<<torininnnta do col M'oidvnt

;

- Conmddrniit qu'il r^nalie d« In pircuvc faitc ql|B» si fiT IroHdrTrtr fuoo dei
iDiiiMonH ..H iHliinmH (mrtaiit I.h Nw. (51 ot 63 do |i ruo Hi J««opli. ot vi*-A vii. la
port." do .our, .pii m>. tioiivo ."iiirt- c«i» doux inuiHoiiH, cdt M [mm d'un
nivnuijdgiilier, ruccidcirt n'oul piwoii liuii'; &

(;..i»HidiSrn»t .|ue ict iKcidont nc* |Nuit fltre iii|ribu.'- pun-iutnt H den t-aum'H
•liiiiitidriqucM <iui hc produiwnt I'l l«5|HM|m! d.» I'liivor in\ riucident cm arrm<,
mail. .|ii'il cHt lo r<t«uUiit do la iK^Kligonco ilola .Ic'dbnd.-rcHwj i\ fuifo cntroiiir lu

trottoir duiiH un «5tat do nivoiiu rrfgulioi-, do mm\ifVQ A u'offrlr uucuii duiirfcr'
i»m>iio mix piiilonHqui y paHftiicnt; L _.

loiiHd.iraiit quo la dt^feriKe dc U ditc diSloiid.TOHHO ost mur foiiddo, ot quo
raciLm .Ics doniand(!ui-H «»t liion foiidiJo juMqu'iV concayvnco d^ la Hointuo do
fJiOO, qui porailPtro It'H douiniii^'OH prouvoH par Ion domuiid«ur^ on cotto
caiiHi!.

A renvojiS ot ronvoio In d.Mbnw) do la dite dt^fondorosair, 'ot a iniiintonu "ct
niiiiiitioDt Paction dc» doniandeurH, ot atondamnd ot cnndumue la diSronderesm
ii payeniux dits domaadourR la dito Houiiuo do 1300.

/^na/(/ /Auicnte, avucat dcs domandeurH.
Rouer Roy, avooat do lu dorendorofw.

M,^

M.

COUR SUPJiRIEUKE.

Y (EN CHAMBRE.)

MONTRfcAL. 9 NOVEMBRE 1885.

Prdsoiit: Matiihi;, J.

UEORGE VERMETTE vs. LA Mltk 0& MONTREAL kt al.

Injonctxon.

''""' :—Q"«. lorsque I'C'inanatioD d'un bref d'iojonctlon provigoire lemble, ious les eireona-

tancrg mentioiin6n dam la requAte, demaadant I'6maoation dece \>nt, devoir
cauter au d6fendear pins d'incoiiT.<nients qu'il n'en pourrait r^sulter an re^ui^t
|Mtr le refa^ de ce bref, il ne doit paa 6tre pemiis.

f^:-. ,,•=:
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«iux tldlbtiiiciirN (Jo ii-gi

,iH'r H ;J i :\'t;l \"V'^

... "'•«r«2aiH|toprM.,.„h,,,. d„ VilluKoS,. !,„,,(, ,1.. Mil« K.ul
f^^jour. .ruu- lo, Umi,«H ,1.. «,„ trrritoir*.. .fo,; ^1

|Jt y«"*iit .1.. la ci.d do M.ii.tnlul, or ^. lo

BpitHl .loH vttfi«|,5«. ot .,uc .l<^i;W)P« lai.e . •

'

J oidoiino. en v^rfu dcs nrlicioH 998 et HuivanUf <,t inPQ . n /
cedure Civile. oKlo8 di^noHitions A» I .

"'^'J" ^''ZS du Code de Pro- "

1878, 41 Victoria,^; ZHn iJlT *•*" '''"'"'" ''" Q"*''>- "«
'

novembre couinnt doviint moi «.. „ .

"
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Mentri-ftl.

;y

G.)Vennette suspcndro toates actions, operations ct travaux relatifs au dit hopital des

'[La Cite de variolas, dans les limites de la municipality du Village St. Louis du Mils

End, et leur defendant, en outre, d'y transporter et interner les pcrsonnes

atteintes de la>maladie contagieuses la varible, ot ordonnant & la Corporation

6]i Village de St Louis du Mile End d'emp^ber Ic transport et le B^joari

dans les limites de son territoire, des mnhtdcs ntteints de la variole, et

venant de la cit<S de Montreal, et demapdant qu'il soit ordonn^ auz dits

d^fendeurade d^ipolir Thfipital des variolas mentionnd dans les requStos, dons

les limites de ^la mnnicipnlite du Mile End, et defendant auz d^fendeurs de

transporter ct faire transporter, interner ct faire interner, dans le dit hdpital

aucttne personne attcinto de la variole, et venant dc la cit4 de Montreal.

Augi & €ie., povtf h mqainat.

Lacoste & Cie., et R. Boy, pour les ddfandeurs. ___j^ __^ : „

COUR SUPfiRIEtJRE

MONTRiJAL, 29 MARS 1887.

et

Present : Mathieu, J.

Dans I'affaire de Dame Emma Victorine Dufresne, 6s-qualit4 insolvtiblc,

Louit ToMJ-viWc, requdrant, et t'ridiric Louw I'alardy, intervcnant.

Cession de hiena.—Mineura.—Succeaaion, •

Jdo&:—Que les dispositions des articles 763 etsuivants C. P. C, savoir: la section 6 du ch.'^

2 du titre 3 de la seconde partie du Gode de Procedure ne s'appliquent pas k la

liquidation des biens d'une successioji appartenant i des mineurs, mSme lorsqu'il

est coiistatd que cette succession est insolvable i mais que cetie liquidation doit \

se (flire sous les dispositions duCode Civil.

, .
.

" i
-'

» *
'

'# jugemUnt.'

Attendu que, le onziime jour de novembro dernier, Louis Tourville,

marchand de la cit4 de Montreal, a faCit u Dame Emma Victotine Dufresne,

de la paroisse de Contrecocur, veuve <Jq feu Arthur Jean Marion, en sa

qualit<5de tutrice 4 ses eqfants mipeurs, issus^e son mariage avec le dit

Arthur Jean ^arion, qui eat d^cM^ le 29, aj^ftt dernier, uno demande de

cessiorf de biens^ oi que, le 12 noveipbre dernier, la dite Emma Victorine

Dufresne, is-qualitd, a fait, au bureau du Protonotaire de la Cour Sup^-

rieure, k Montreal, une cession de ses biens, et qu'un ^ardien proyisoire a

dtd nomme, le mgme jour, par le protonotaire, conform^ment b, Particle

,768 du Code deprocedure Civile; . ,
"#

Attendu que, aur requSte du dit lioute Tourville, une assemblee djis cr^an.

ciers de la dite Emma Victorine Dufresne, es-quilite, a ^i6 convdi[uee^our

le 26 novembre dernier

;

''
-

\ %

Attendu que, le dit jour, 26 floverabre dernier, Frederic Louis Palardy,

Bubroge tutcur auz dits enfants mi^eurs* issus du i^riage de feu iik'thur

Jean Marion et de' la dite Emma Vic^ine Dufresne, a ^jf^sente une

:i'-^:^ %' Mw~.
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K di S™ T; l*'\''?T" ^'T""'
»"f-"«. *»^"«"«. -i. >- «^"

.ion d^ d.,rs;L
;

' ;s;:ri^^^^^^ "' ''Tr'" " •"''"'• '»".""
.nu,ri™„„„ „, 1. £„, tt",tr:: rrrc zr:'"'T "•-•>
XseHBiori do bctis comnminii ,. .

*^""Beii q|b tamillo; que oette et

: dite ,„a|i.. d; tuton^^Z^ZCZl" ^J«nvier dernier, il a, en sa .• l^^L^
:

de la dite cession do b e„r ot ZJT^ ^*""" «««^^"^g"«»t I'ili^galit^

cession debiensm?:]:::inl^:r^""* ' '"^"^^"'^ ^''
^' ^-'^^'»«

Ser. do laditrSS;^^ :; :,^-::'-"^<^- --b..edescr.an/^
.

la dite cession do biens; '

'>"""^"^' ""^ *•"« '^ "Q^mer un curateur a .

Considdrant quo la nomination du reoudrant Pfth.r^. «^ .
.

pent C.t.e .ni.o en question, et ddcid^esuS^f ^' "T!"'
*"'*'""' "«

affaire ; n.ais qu'il v a lie, d« «T "^^^^^^dJires produites dyns cette

P^rdi rop..rntoi: l^l'^^
'""^'^ ^-"' ^"' -^^^^^^^^^equ.rant

^>^^iS:i^±^^ ^«^ - -*-ts du Codo dT
de la seconde par "dTco^ To I:;." " f"P^^'^.^^^ ^« ^'^e troisi^mo

d'uno succession :appurlenant I
2^^^^ ^"' ' '" "'l"'^'*^"'*" ^«« »>^«»«

que cette sueco^sio^e t „ o,vabl^ "'""' *"""" ^"'^^"'" ««* «P"«t«t<5

Wlosdisposition^r^r^lt "'" '"""' "<l-d""o„ dpitsefaire

,\ A maintonu et maintient la rcaueto dn Ait p.i j
tuteur „ux biens des dits mineuT prlit jftr't'

^'" T
^"''"*' ^^

ddelard et declare la cession do hLriZ.!"I J'*";'^'' ^«^-«'-. eta
Dajrcsne^^^lit. do tatriee. le UZ^Z^^^^^ ^^^'^"^

^^Wcfc^./fc,,«,, pour Dame E.V.Dufrosno.
G?»o««rrf rf. Oic, pQur lo rcqudi-ant.

a:'

-
' -.» "-
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. , SUPElilOJi CUUUT, i8b8.

MONTRBAL,J£rihDK«;EMBK[l, 1888.

Present: His UoNOR Ma. Justice Davidson,

MOISE LEFORT, v^^^

r. AIMfiDI'dAH,

ArpKi.i.ANT

;

KkSPOifDK.NT
;

A.ND

LOUIS JACKSON,

I'rosk'Ptoh IX TiiK CotiHT Bki.ow,

—GoniHCtion.—Appeal Held.Sale of Liquor to an Indlan.-
? •' t

Tbat ou ail u|i|)cnl troni a convictioo under the Indian Act. the Judge liearing the appeal

' iiiust receive evidence, and such appeal is in linct and eOcct a new trial. J

That at the trial of such appeal the respondent should proceed Hrst with hia evidence.

That an exception containing a clause enacting an oB'cncc ought to be negatived in the inftfttn-

, ation ; but if such exception is ^ntaiiied in a subsequent ckiise or section, it is

, 'a matter for defence, and, need not to negatived. „

Davidson, J.—This is an appeul from a*c.onviclion utidor the Indian Act. By

section 94, everyone who .supplied to any Tntliun or non-treaty Indiun any intox-

icant shall, on summary conviction bolore any judge^x police uinfjistrate, etc.,

upon the evittdncc of one credible witness other than the infornierxor prosecu-

tor, be liable, as therein provided. , - -

By a'ction !>8, it is eiiiicted that no penalty shall bo incurred when th&fintox^'

eatlt i,s n>ade u.sc of in case oJ sickness, under th&sadiction of a medicfll man or -

ttwd^r the direction? of u minihter or religion. • "^^l^

By i-oction 108, no appeal- yKal'l lie from any conviction, cxcepKto a judge of

the Superior Catirtf etc., and such appeil shall |^e heard, tried and^aajudieatcd

upon b}' suclj/judge or chairniaii without the intervention of *• jury. Ko
suelj convicticMj shall be quasiicd for want of form, and no warrant of eoniljut-

nient shall beijeld voidty reason of any defect therein, if it is "therein alleged

that the persbii has been convicted, and if there is good and valid reason to sus-

tain the same./ "

It was ar-iucd at the outset, on behalf of the prosecutor, that the appeaj^

should bojUniited to u legal argument, and that I was not authorized to re-hlear

the evidence. My opinion was to the contrary, and further consideration Jjas

confirmed me in that belief. . ^..^-^"''^^^

The above section imposes upon me the duty not only of hearing &nd adjudi-

cating, but of trying the appeal as well, and that, too, without the intervention

of a jury. Were the reference upon matters of law alone, no specific exclusion

of a jury would have b(?en needed.

So far as the Indian Act is concerned, all reference to appeals begins and ends

with section lOH, which' affords but little assistance as^to procedure. For this,

in largest part, we have to turn to the Summary Convictions Apt. Here we find

the briginal jurisdiction ofthe judge declared in emphatie form, and it is expressly
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"T--

1. oo longer room fm «.<,„ ,„,„,„„,
PP'':»'"«.—"J I WJ Uioy are._tho„

.

,.ndore«con-nM„„ln„.....;:;';j;2;:f„-;,'Ppl.'' - »....orofCc... • '

ilo oxialonoo. TWro i, „7c,Xl* "^""^ ''"'°« '° ""s'' «°'l'«*y »'

so II,., the .ppolla,,, judRO „,a, iro'rT,. ^ ™ '°°*" "'« P'»««<»>tor,

350, Arcb. (J. S. oeyifd
'

, 'C ;,' ^* *'»^ <J- »• 870, S.„-„de,

•hall adopt ,l,fe oouJlXl r„!"^,"'"* °"J
«"• bofo'O me ho^iftet, 1

.ppellaot m., wi°h to u^^ '""'J""""' «1 'be fto. of tl,o oo.vio,io„ .LW,

K.i«or,.,„ot,„pp,j:7f":'?f7 """'""'"l i" »o.io„ 98,-,l,at ,h;

p, .,*ndc, t,:vHo;:fT4-rr:;.t-t^^^^^^^
because in attemptinff to set out Hm ^o '• •

' W to the conviction,

..ion; .id (.) tac.„Viri:;v™nt uiTttTT
'° "°"~ "* ""-"f«™'

.».oti.g the offenee ois^t^S^^^Z-Z^rZ """j"'' " "" "'"^
«e«.ion,iti,„,ttorfordofe„oo .ndnS;,^ ^ r""'^°"'«'""»»«'

named Korm MontSa, ..o^befoi,« ,h„rZ.l '"'^T *"'"*»»

, ,

„ -b;- t^Mv BMimgn aida uf the Btu tion at Caugh"
'

^ ^
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Moisc lA'fort nawaga. As tho bell jbr Y9i*p«re rang, nil left but tlie wftness and appclltint

;

0. A. liiigiiH the liitU'i-, so it Ls nHsertcu, led tbc nay into.liis office jn the station, nnd ^ave tlio

and
Jtickson.

^^

witni'ss two drinkN/roiu |a bottid which wns taken from a i-vpboiird ; then thoy;

talked toj^ether until it was dark, , Before tho jnd<ie of sosnions, Montour swore <-*

tltat iTwiiH whiskey whi9hltp draoki Lefort wns cprivictcd for supply in ir an

intoxicant to an Indian, "io wit, whiskey." Before mo Montour swore tUiit he '

.

knew wliislvoy and rye, inad^ tlint what lie received Was -not riiber of thcui. All "

he can swear in tiiut whiit he received wont to his head and visibky affectod him.

fn^this and other essopiis'd respects I have to consider evidencQ cuntradictdry -

to that sworn to- before J,ud<;e Dugas or not put before him at all. , Unrotto

asserts that the crowd did not leave appellant and MdnMur tog9(her', becauflo^

Ihe latter went direct to Cijrottc'.s house. Curotto left for Lachinc at 3 o'clock,^
returned at 4, and found Montour stijl tltorc' Ha had not even the appearance

ofthaVinu; titken liquor. Mr. J. B." Jacques, # thoroughly respectable witness, /

"iwore that he would not bolieVo Montour under oath. He was allowed to step

out of tlic box without beinjr asked even a sinipla ({uestion. Montowr's brother-

in-law, Jacques Montour, swore to a likci belief, and gave as his rea^^on the

'witness'^eapacity for telling falsehoods.

It is not necessary to odcal with otiier details of the casfe. Had the same evir

dencc qoi,iic before mc as Judge Dugas heard, 1 would not quash because of a

belief 'tliat I might have arrived at a different conclusion as to the facts.- It

would have needed a violent conviction that the judgment was opposed to law or

proof, or botli. I -quash the conviction because Montour has denied before mc
what lie swerc to before the convicting judge, and because t#o witnesses, not' „

before heard, declare Montour's reputation to be such that • they would not

believe him under oatii

.

"

/ ^^
The only witness who is put forward to support the charge is thi^iliscroditc^.

Evidence like that of Curette then con^/ps in to impress one very strongly.

Had prtiof such as I heard been put before Judge Dugas, hdjwould havedoubt-

le§^ disntissed the complaint. I may add that I concur with him in the opinion,

that although the alleged facts came to be known through statements of Mon-

tour, liis evidence has to be considered as evidence "dther than the inforuier or,;.

prosecutor." He has no interest in the result. I should take Jackson to be^

the informer, informant and possibly prosecutor.' Conviction quashed without

costs up to its da£c, but with costs of appeal in favor of appellant. ,
•

'

. JODOMENT. '
f ,

' *

Whereas Moise Lcfort, late of Caughnawaga, in the District of Montreal,

constable, was, on- the 21st day of October last past, convicted before Calizte

Aime Dugas, Esquire, Judge of the sessions of' the I'dacc, in and for the said

Distript,for that witbin 'ihe space of three calendar months before the tenth ^ay

.

of August in the yeftr aforesaid, the date of the information in this matt^, to

wit, 00 the tenth of July in the year aforesaid, upon the Indian Reserve of ^*

Caughnawaga, in this District, the said Moise Lefort did ublawfuUy supply to I

one Potw Qaakawakit| ,a(ta< Pierre Montour,..an Indiun, ri pertain iatoacican^^^^

/

^r-
J!**-

' / ' <-
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iite^.
•--

>Dgly.
•

oubt-

nioD,
i-

Mon- »

er or,;.

to be.

thout

*

. . /

treaJ,

Eilizte

said

hW-

ve of
^

ply to 1

innnfr

, \

'
-

/^''

direction of a nnnister of ii.l!„i„ ,

°'' "' " ™«dical man nor under the p i ^?V
'

^l^*-Lefbrtshou|lltjS'" rr '•^''"'^ «^«%dthatth" S ^'aiS'^-'-

of«n.30forWseo:ts; Jj;:it,el'uirw^
"

mmc should bcJevicd by. distret aJ^^!ll \
''"^'"^ *'"' '"''^ «»'"^ 'h«t the '

-

M...se /.fort
; „„., i, iidtSr/^^^^^^^^^^ ""^ «hattoU tf ..o «aid

Pr.sone.1 in the house of oori-reSri?! '7n r''
''"*' «^'^ ^«''«« «'« ^'»-

"'•one cal«i.d:.r .noath;ltTrd hbor
' '*'^ ''"^>' *'°"^'^"''' f"'' '^e space

'^^t:';;::;:^:fc:£r'^^ -„e of t,. jus.ee« of thoLd
.ftlo/scacfort was the a/p^J f„;r^^^^^^^

wi.ft. ,pp,U ,.,, ,,ij
-id Louis Jackson 6f (^C.^;'';' ?„

::^
Ca -xte Aid.d l>u,U. E«,,,,, ,„j

5^". - Which ii. -; t::^;;:^::::^^:;--^::

'>2^^^:^:£i* --:s^ «:^-
j-^, do con.^^.,:.,.

,

«"d we furthcr>rdcr that the said .7 / 1
'*"'" "* ''^^'^by qu..hed,

:

thesdid "Ppellant the.u^.of Siroo t^^^^^^
«'-" P^^ ^o

•.«aid appeal, which .ai^Tum is to be /. .''T'
•"«>"«'^ »>y him in the

Supe(i^,,r^,,rorthwitb,'a:,;i
ty ^IS ^ r.r?""*^^ «^ ^"« -^'

flppelbint
; and if the said sum for^ol h.

^™'''«»«""'y paid over to said

the.aif «„„. be levied b/dW^/.P^:''''''^^^ '^^'
•said Louis Jackson. ^ T5'''

""'^ «">'' «/ the goods an^ chattels of t^.e

Given under our hand and i^eal th-,i„„„ j

' w

,

'

•' '":-"
""/.'--.!

' '

'

'.'r

/ "y>V"
•'

-. t

Ij

! Jl

nit„ rtf M . . .
*^*' thedayand year firstCty af Montred .n the District of MontLl aLJd

'

V'>/m<&.ffei7?,a1ter„ej^ for appellant.

^
oouwOP Review, 1889.

. !^^ MOMREAL, 26TH APRIl,, 1889.

Present :_Jett4 Wcbtelkano D^viBseN, J.J
^,;r THE BBIT.ik^Rn,^N L^m^OMPANy

JATESSTAL.,
vs.

••^ #
JfLAiNTirrs

}

OiriltfAN

HE^-nilThatLn,
the

^*^'~^^^'-^'" ^"'-
" '•'

'' ^'
- -j^^^^^'cwtB With his iS^i^**'^'^^ ^

.

requii^d.
. ^.

'^ '"^be Court t»low, and in such case only ohe'dejqpit is ,•

Thatin&petitniyMtfnn,)ide
.iuuiVo«i„H. ^Ai.

"

v

'

==^
«e amount in question: ' '' ''''*'*'» """«* "» n*We whatever day 1^7^

^ '
•• k
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^ COURT OF REVIEW, 1889.
____,|i^. .^__

i-r

the liiTHigi

Ainprjcart i

Lniul uom |>r(Mili|^(<<l, iinii wlii

. ''jp' J).\VII.80N, jj

YnUtAjCi^l. iiiHoribiii^ party

I
'^ Htuii «)f tli|yiid;;liio'

' '*' •
(lofcndjilit) pi

f II t« i.filii.x fai*i'«|i|icur from tlic rciiirtrks of

iirks uro ^^ivcn below.

Ii!uch of thoHO ousc's oouioh uj

lio, with one dcpotiit nrrtl by

jpompliuued of^to nii^ » do

pitratcly.j^

iicstion, VJ

;«f dcfif

(loiendjilitil plciidoi

It ii^ell thiit th

H(^tllud with hoiii(j di

cuiii|)t b(> obtained %p^|)c pU

tlw; PrrnhoiiQiiiry o| ffiv^jmn wli

iiiiioii%t ortlu" huU dfi^ii«j.axcccd\

be'ii repfjcuj&p iH^Jp^ruiiireila/

:i^

t^p6^lMl

liiid plii^^tid that ih^l^ad

l|ftcy' joined in one writ, t-j^ftd it wiw bold goocl 6y the.

H^qc": of 11 moti{\!p that t|i^ should hiivo taken Rc^aralc

Qoui^ affirihi>d a- like pi'incm| in Dionncand I{oRS,^If. N.

-^''s. " . T^a, -"' 'y»?' - "'*'' apP«-'ll""t had fi}c|l |wa
vt<i,^i^nf,elaiMiiii;^|tia' of tlie. propetty, by oiie

'3* ^fiiw^'Jjy 4inothisi? titlQ. ,

I*
i;

,

-
* *

, A^^Quiq'ixe ft. is trie-jpnietioc, where <|efi}ijd(i

conip^ »V j^l.iintiff, if ho,Is the inscribin|f par

insitions in the Court below,

tlto other claiming the

^Si

f^

lave pleaded separately, to

, „ ., ^. ,., .. .._ ~ .,,^ p.^ j,....^,, .^iiJBniake OS many deposits as

tfnic ly^ tti'puriitq Contestations (Perrautj t?»/^e;VoiStj.L.R. 319, 1881), but

to :»il,oW d^^Ji'iidafitsl^ho, altiioiiRh plejiding sepjiratolyiTiavG bccii" condemned by

one jud^mient toJ.rcfu?iite In their inscription in rey||^ (Villcneuve t». Coudo
andPcllct|ei ^s^fe^ujjhard, Iji Q.L.R. 8, 18S9).i : :^

;

In thiH*Oourtiti»jfnswsttpe iVnotyetniJide cicrtjin --Ql^ment »». Blouin et. al.^

(J6 L. 0.'J„ p. 156, 18^), and'Mprri^'&n^ws.^ Wilson e t;oii<ra.(16 L. C. J., p. 196,

1872), it jl-as held i|i:A whore on inscription in revie:|ir is ^madc by defendant of

a judi^uieqKdecidin^ at-onoe the merits^of a ttrinjoii^l diemand and of an /inci->

dental deuiiii^d, oipy o^0 deposit is neces.<ary. Tiic 'reverse was decided in

Allaire vs. Allaire; M, L.JU, 2 S.C. 252 ,(1886i)yj'«jrt(!#hi» conflict of authority

is the more striking, as the lato Mr. Justicb Torrjiii<M 8»'^ »« a'l three cases.

Of .more pertinent loca) deoisionsjthete }ire thdToiUwing :—-Where two defen^

dauts had raised separate contestations in the GJi^peripr Court, and in Review
made one inscription and one deposit, Held that on plaintiff's motion a double

deposit" would be ordered (16.L.*C. J), 156,1868). In Lao0nit)e *«. St:

Marie, 1^ L;C.J., 268/'<l'871), the dcfendaiitB||jt^o exprcsse^i a desire to

continue scpatiite (f^engqs^ ^>rel'e < blloiwed to e^E^Jt^Wistte denosits from the

inscribing plaintiff. Likcf^ dccii^oni^ were given.^HHnametf^s. Jones et oL.

(4 ;L.^N. iMk 1S81), and the unreportedj^|^^B|i^ Perrault

.IH^y .v»iJ^K also wtceported, the d<B'^BJ||||||B[^J>9>> to «omp^ a double

deposit 4|NIP|ected, on the ground that

fyling one appearance in ^Mtriew.'

. C

^ . ,

^^united their interests' by|F
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in

'om-

I

V
Tlio apimroiit confusion of Hkho "auih^ -^ ™- ~ -, .-,^_

ha« only tho ficcu.it> of „ fix,.d ,J,,,„:. v
.

'
''" "'" '"'''"'•'''

r""-^y '"'"•^

,

tl.e «,t„..„e, ends wirl. .L |!t^. 'Xh ;"""' ''• "' "'" -"""'"'^ "' E

" w'-tlMT thci.. i„tcn.Ht,s n.ay be b^t old 1

^"'"'" ^""'"'' "-'''^ '" •'•"^••'"»*'°

.

<;"«-ncs wi.h i, tho „ltor„ativo du.yl t / r'":'"'^
'"''" '"'""'•''«

de|K.«it »^^.i„.st such dcfcnc... '
'

'" "'*' »''*'""« ^'> "'"ko a

o,^ <JS pi;;^::r:;:d :;±: : r-
^^^^^"^ '"^ ^^'^'^'^'^''^ «'•'••"

OPFH.U,. party if ,he CWt should ^Ltthir'
"''"' "'"""•^

'^^ ""^

present itself. When ,horc ^^r7^L^ l. 7 ' '" '•'*^^'' ^•*^" *•''«'' '"^y

-r'«r...o bill of co^ts toLh defcnl t „i L s r',T','" T'"
'"" '" ^"^ •*

to .secure the pnyoient to each defendant oi ^ .

'"'''"" '"*'^^' '' '''^'''"^•l

•^ntittetd. ^,
<lefcndant of tho costs to which ho ,..ay become

When the defendants, havinsr severed in tl.«;,. , f
^•'

•.• ^ "

they „.uy ,aeh tH.cou.e individually I able fo t"T'
''''''''^' '''^Paratel/t.

should give to lWmtho«ccuri,y r quiedbv ,

'"" P'"'""«-"'<1 «a«h .

ri%Iequ*n,^us avons A ..ppliqA X.T^'^^'P^ -^^esten jo«
; et que la

Cependant. quelle que soit cc^o riffle nw^^ ?^;
i

.

.
^ ^^

.

etsurtout^tablie, afin que les parLvScfcl ^ •
* '' ^"f° ^'* ""''o"«o

M

tr

>»«»,
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m COURT or REVIEW, I88».

The liiiliiih

Amoricnn
Land Com-

YUn ft at.

quo dofl pr^edents cit^M, h mo souiucttro & la rAglo qui-parnit obtohir lo jplut

LoH arrOU rnpportds doo» no« rccuoiU judiolniros paraiMRont nvoK 6tM\ l«i

troiH propoHJdons suivantes :

—

')

lo. Lorcquo riDtoriptioii on riviaion vient do d^fcndeurs qui oot t4pat6 lours

i1<5ron80«.on Cour Supdrieuro, cea dtSfoDdeura pe^vont cepcndant bo joindre dons
une soulo donionde.<^p ri^viaion ol do no luiro qa'an rcuI d<SpOt ;^

2o. Si nu coiitrairo o'cet lo deniandcur qui iuforit en ^vision d'uq Jugoment
qui a dqnnd giiin. d^/oauHO 4 dos ddfendoum qui ftvaiint plaid«5 wipardiHOiit, co

doniuti'dour sCtm tomi do fairo autont ^le dtJpots qu'il n do oontcMtateurs dis-

tinota
;

' o
^

»

3o. Knfin, niCme diius Jo oaft'd'in«5ription do revision par lo douMindeur, sV

les.ddfendours qui avaicnt "plaid^ 8<Sp»i<5ment" bo sent rdunis en r^viBiou par_
uno WBuJo ct mCnio comparutioii, lo dcmundcur no sera paa for«5 do fuiro plus

d'un ddpOt.

Dans la picmiAro doB causes qui nous 8ont aouniiscs, colic" do In British^

American Land Company ,,i>«. y^ateaet at., \ca deux d^fondcurs, apris avoir^
plald<S sdparcSmont, so sont r^unis pour„dtpandcr la iviJvisioft dujugcinont qui

portc couti^ cux uno sculo et-mOnic couciainftation.

La donmn^orcsso par detix motions d[stinoie» dcihando io rcjoV*^o cettc

inscription . ^ / " .

lo. Par^oq^o Im ddfondeurs ayant cootestiJ^iSpardmontiU n/pouvaicnt so

r^unir pour dbOianaer la rdvifiion et no fairo qj»'un soul dt^pfit/

2o. Parcequljce ddpdt'n'^sfc quado Bigp, p| quo I'aotion dlai^t Tfiollo iltufoit

da 6tro de «4ai
•

. '-^A" %
Appliquain^ ii cos motions la prepiidro riglo. dtablie pai^-w juWsprpdIenco.

comnie jo vicns do le constater, nousj^vons dit:e que lo prdniior yioUif iiiyoqud

par la dcmandercsso n'est pas fon(Wp\ii.«'quc les ddfeij|J(§|fih pouvaleht so rdunir

pour no fa.lrc qju'uno seule demando do riyisiori ot un seuf dd^jT
Quiint au second moyen alldgud an Wtion de la dcniaod0„ do rojet de

I'tDstriptioD, rinsuffisanjic du ddpot vu la nature do I'lJotion; la demanderosse \
raison. ' ^ " '. "

*
" •'

. ,

L'action est p^titoite ctpar consdquent'rdeUe, et la loi-kluns ce oas oxige un
ddp6tdeJ40, (C. P. C. art. 497.) :

-- x

La demAnderesso doit doe^c/avoir ^ain do cause s^r ce .segond {H>int^ mais
suivant en cola la pratique in^riabl«de cette Cour en psircij oms, nous accordons

^huit jours do ddlui aux, defendeurs pour completer leu^ d^pfit ; o(i oomm^f/la
domanderesse aurait pu attoindre -son .but par une soule requete au lieu'de

deux, les ddfondcurs paieront & ses avooats les frais d'nne motion seulement.

Dans les deux autres causes, Gaudry va. tfaudryet Bulger v«. Bulgcr"c< «/., co

^pnt les doroandeurs qui inscrivepi on revision. Or. danjilesdeix caslesddfen-'^

deura out plaids sdpardment^ et en revision ils produisent d^ comparutions dis-*

-tinctcs, et requidrent des demandeurs double ddpot pour^surantir ks ijrais '»vl^

•cImouc contfiBtation. v ,• - * ^- %,

n,-

h
-<l:
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'

-' -' MONTRKAL. 28th JfAV, .8h9. - "

'

:
'

.

Prmr. :-T^,.„, Cao«B, 0„.ac», Bo«8i ... OoHEHxv. J.J

. .THfiMJjfNTUEALSTRKETIUILWAVCUMPANY.
.', A.

"

^'
. w '- '

,

'- " "" .' " •«'"•'
'

_ Api'illants
;

VV, P. RITGIIIE, • '
"*

'"•„« '

,

* '»
.

-
.. . RitSl'OMlMT.

M lhe«efo«, brought «„' aCioi ^f^'Z^s Znn R 'tl''' ^T'"' -"de-diW&e

lor 4^ it^pcJ on to prevent the Davn.enf of «AtTA m! ^^WKlPP'"^

. damages against the DialntiffTn 1 ^ ^ "P**"^ ^''^ took an action of

pani has bL puftollLaZ^^^^ ""^f
."^^^ """^'o^'ly^ b"t the com,

'

examine into ^e valuZn. and ^^T '" f**'"« '"««<'«•'»«'''« and expirta t^.

•Vl'l

iu getting iheTipSflHonllMbaiJIr^r^

»;-;
'

*

4-- „,

V' '.^i.
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m COUHT OP QTTlJteNfi BKNCff, 188f>7
w»>rump.H.v wlti.<l^nn,4aMll^HlifllVUi<'''*-"M»|M|!k*y^ f Mil of^hiim (Itnt thoy nImiiiM.

W
iUltl

't\ Itlit'litf
Wl...,. '^|>i imtl)iluy <)^)l^M<llin)j timl u ciMniiftny ik in a buil

|Kir«i(t<|l!»^tltiit|j|MKil"liM)M<') i*> ii|)|itiii iliiiijT', ihf rx|K!n!M' hliould full ypontho
. * |>tn*y vil • I iics ilio rUk ..I ir.i' jii<ut'«vlin;;N. 'lUv .mUM/rilicM, in my opinion, l^»r

uutllir« V..W (it'dH! niH', Kn«i«T iliv oirfMiM4iiiici<i I wciiiW Ih) or opinion lo

MHow a iiioil( I iiii ii|<j<<iiinii V ^i I !»<• ((iniitjiiiy thi HfN of <unui«»i|, ii(inoiiHl.iiilii «nd

|«V'"'*i I'tittlif ni.'j.iiKy »inii^^^.nn>iuin iMHttlTcnl «|»ti»ii)M, »rJd Iho

_
?^*Jml>,'ii»'iti will tltfiiloriullPPIIIM^^ Ji%v^'.

Ik '

;_
('ill iiini, J.c Tlio ln<•ll,l»^•r^< if tin' Cgiirl (lilT.r moroly ua lotlio frtoin ami dr-

*-* J.i'Ut'iiMiHiM-.'H of Mmxl^u. Tin- *iv»|.oii(l«i»i vtUHud 11 wtif of injtttiolioii to \n

In riiolriiiii il.y i-oMiiiiiny iunii <lir|iiriii|r ii <liviii<'Mil.

TIm'Ir«' I'liiflM' iio ilDiiljIt timt thf iiijM'llanH wtji'o pvrll-oti; iiiftirmud pf the
rfuni«-t:.n«'««>< i.n'Wliiili/l|«' »t'!H|M.ndi-i.t r.|i«.l. TliCHc «irciuii.sf«iMX'ii liiid IxX'ti

Uic Mibjrci ol ilt«<ciiii>4iibi lit vaiioHN mociiiiiiM, niid wrru inaitorN in rO|{ur(} to
iiliich tlic iliii-uUtrM nl ilji- (••nnj'.iny coulii jiol lie i^iioruut,

IV" !iiti'm|il WHS iimtiiUi .If.ir up inatttMH of fiict. Tlio jmlffo hofore wliom
"'%'"•'""*''"" "'"* »<'»k''">

»'"'<• l»<!«ftii]U! Uw pijiiiii'M. liloiijilif proper to Krant
tli«*^vrit uJ injmit'Jion. Tliai l.u-t vsm about lliy l.c»l miHWor i<t Ihonoijjtion of
tlJ| luinu"!^ liiilolt* tile (y'oiiri. J^Piiu inJHiioiioii i*«ut}«l ; a luujrpfiprtv vnHuiudo,!
mr^lWllt^ ujiirti? .ff„i( on llu« piri ol i||.- pctiriuiioi' to MRly tijo ponitionM
'm'J '"•fUllietl, Ijttt aiii- ii.juMctu.ii fimlly w«* »lisMilv(«l, r^Iow the conipitiiy

^% 'lii|ii(ijC«'*i thfj ivroujilit iKiorc ihf c.mt an it«cot|nt li.r c»iK!u«liUiro

• "'""^'*^' '"
-''''V'y

*-»<'*^'*- '^'''*«"" w"« H5««lor expert oviiltncc fpoiu

'IHH•onll^,l|ll^. -^

J

Tin; <i*)|i;uf<^iii.lii qu^ituhd' 8«(K»,(»0(», .inil wih furr.vjfij? jin hiiMinc^H prtn .'

^u^|y^ly vviih n hlMlLjillfeieni lor U«uj\n»jiiirtuii"nt». Tlu! («fptTtH examined
c«.iil#HoV l,e,M. «einnf(»rl|!t<(l . ill rcliufl^^jto tlieir afluir.H iih their own officci-H-

Yttjlii^

t.u i|Uoni

.•(i,i,4)uu4iv(|. NiiiehiiiMln'd'dollttrH wcro piiitl

ilreil (loHaf)i wfiv paid llio exiHTt^ li>r viiruatioii

s

pfB^iM 'uiAll tins k'OuisiMo jiie bcNt ( Vidfeiicv tliul tlio affairs of ihi^ coiupiiiiy , *.

WMr(yft/ii«el^H^||«'tli:il tli(.i('.s|[,ftiidlMii had r^MTin 1(1 ftVi'ikc an enquiry iatnt^eni. •'
'j

loweji luoderaifc sum for coun-;
'J'lio (vS^iiiP^WflRfl'iiotlfi'.LvO i^|fe iiidi*]ios(!(l|R"t jiilo«

,Ht-l fi.i«« He., 'TFit h:id bcpi.jjaltfeiftud wjU't "<Ik" (|iicstjgji|i oltli*eiiiiip>nv's ;,ffaii':

^ , But it :i|!'(>ca|;-. lli;,»t' t>n* adniiiii>

^ toiy iL^>sii4,itiou.,/Tft'ro wajyi.n.. i.T\

..'^ .'.liitelv uiiiiit(iliiril»ii (OttilBl. • ^ • •' •

»l;li;(Vi(' Ua^^kfd c:irclu||JRp» cv,jtleiicc, anj Ithinfe thatimyonc intoroitod

of the t!.omi>:diy wii^^ » veiy uiisatisfuc.-

»f fitifijOOO Icll ycjir ftlVor year in an abso-

" »^ '-^ '^ '" ]^*^ t'oniff5fij<^WHh juB^d ifr&nquirio.<5 iiitw ilf ponitioir, under the ciroum-

.|fl|| r. - '-«•*>'«»'» *t}|l»*havc bcoir^oteil.. The judgment will tiicreJbre be confivmcd with

. ^Buiiife J. T—|ilection dc I'appelant^ est pour dominagc§ r(<sultaDl do rdmana-
tion d'Sii braf-d'iiijonction, ct la dtfclaraiion conticnt les alldjjuds ordtnairea de

. malice 0t d'aBscpec'dc'cauf-o probable. Cctto Cour est uaanimc H ddolarcr quo

r
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CoriRT OK y(/KKN'8 IIKNCII, J.feO.

|{.1

I

''•I'Httmo II,, priiuvd nl m,|u- „r r 'T# "^'^* ^-_^.,. .

;''»'"«^ «l.n« la. pn„,.ddH ..rn^li ,"'"'Z t.
'^"" '"''"''" ''" '« P-^ ,.« T.... .m„......

•»o<«|. d,. |-..p,H,l,.„t« o„t111 5V r
"' '" "*"" ""'"*' '""'•"Wo. r^

d« brof. ,.n.e .u'l, „,,„ „, Ij ; 'J;
^^^^^^^^^^

-- I- l'^'-. L
que auiori.i^, ...uriouino, a I'appu do o .! j "r"''""• •' ''"» " «i«<5 .|Ud-

«*•«-]. loiqui puw ju.wfl., ur„l;r: 'n''*-""^
M"«->o« vo^-u ^ ^

•l"« le .icmundour d„itTS,5«„i.r ct prouTo f ,•
^ "^

'r'"""""
""•"^'•'"-h «.»

ot 00 principle doit s'..,.,linuer Aun Zf H
" "' "''""^'

''" ™"- '"«»'*'»..

cWure civile. Lo c.u\l,i:l , ^ J7-'7 -»•- ' '"- -^re pr4

I'reuvo «3ule«,cnt et anrii une 1 ? •

' '""<^'^*'»''« ^'^ «l"« pluH lard, a la

r)a„H oca ...uli.io,., „„„„ erouvi^' S^d n^ 1 li*
•

^^0. fy.,«^do I'injoMotion.
•<i»Ku.,rt. ph.idour, ,1 «ttvoir, lo paiemt-nt

b.bleca«He. Ah to n.di J,^ T' "l^

.

Wnom for otber, «„d -qurJX :l?; J ^IC^ ""« ^'^ "

M.R,tcl.,caetcdi„U.o
interest "of other«.^whTf: 11®?'"^'"'"'"^^'"'^

,

notchoo«etoappciu„.T.titionor.i,
t,rs;^^^^^^

elusion that .his^er « would imply ,„„ il 1' "'" """^'^ '" «""'« »« "'« «««-

Jje-t m.nda.0.^ Holding -ho ,e^ HtJ^ itC^rTT'T
""'*'''« °°'^» '#

'"^placcmdHteadoflusmandator Of !!/ T *^ ? *«"' '''P""'*'^''"»y "> '^

;'»oiand„to, and an, .^l^ ^I'::^!^? ^"t^**^^
'« ^'""'-bilL

l«tSt can also bo ui^d against iZlt !^
'*"" '^"" '^' "P "«»'»^' the

^ Fc«».«.ed to Jiave acted ^Tdl 7T '"'""'' ^''^ «"«»"« '"•y— /
-

-spr-

-^sate •* *fe

_^ ^ *
SMt .
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IM COURT OF QrfKKNS T^KNCIl, l8HJ».
K,

^HTrwiTu'll*'
''"'"^^"'' '* ^ pittrndt-a thai ll.o m. r.i liuu r.l Mi . fliiohio itpp«<arin){ in yuU- of

••yCowpnoy « flrtltiitnn b evidan^ of molico? Tluin. nn tlic nnrilN «f the qu«Mtion, it'

M l-'meclii.
•Pl'«"«'f«"l •"• "'«' t'»»' Mr. Idtoliia, or «h«»iM> Ibr whom \w yiMw\\n^,\m\ vory
ol.vioiiN nnd Kufficiviit iiiotivfia for dcKiriiiK ".n inVOKtijjfttlon of llio tiffiirn ol

thU Coiii|Miny, which i» « i|U«iii public iorfmnitioii. Kvon with nil tlio lalM>r

.xpt'iid.'.l hy llic Cowp»ny*ii iiunieroua «x|)crtii and no<»)Ullturlt^ thoro xtill

rcniuinR in ihc Coiaptny'jt hiaU'iuenta apparent if not roni diHoruptncloH wliioli

iho iippttlliintM hiivii Huiiictly «uc«i>«)dod in olourinn up, und it mu»t b« nimuni
U red that wo must judge of I he (|ut)f(ion of rvAHonablo and probable ^ttuw
from ihi! point of vit-w of the infornintiin <ibtuinublu by ll<t) ro-.|K)ndt'nt iit lliu

lilliu ho took hin proctodinjrw, and not from the viintago groundH titkon hy tho
Company nlwul a yonr oftcr, wtnn thoy had, nx ..p|K'nrH to mi-. Ikh-h cmvcrtfd m
lOfondcnt'H vrow, nnd iipplicd u larnc-amount <dthuir ycar'it lurninKH to wipo
out ii fictiiioo!* tt^M«•t of |ltiS,000, nf whirh the petitioner iifwoiallytoniplaincd.

I'iio iippollant, by publiahiug (during tho ponding of the piowodingH) the Htatf-

BJiiitol 30thS.ptcnilitr,!P8«, in which the obuoiiouH item of 81(JB,2UJ.77 w«h
rcniovt'd from ca|)ital account uod debited lo profit nnd Ioi»h, apiwurt t(» mo to huvo
pnrtiully ^idmiittd the objection which tliu ro.«|K)nd<',rit urgod whon ho biiccd

\.
" liiN pttiiion on thoHintcmtntor tho procrding yciii-. Thmi in unothor |K)int

which striki'H uu ai* forcibly ati it struck tho learned judge in the Court below.
Whon tho petition waN pitmnted in the Court below, ahking for tho writ of

.^hijunetion, the appvllnnlH were notified und wero repreftijnted by counwl.
They would httvo Himplificd muttcrM viiy much if thoy had then Uken »n

unoquiMMi. portion, and stotcd that they would apply u jiortion of ihoir

curnings to wipe out the «u«piciou(j DSfiotH of |1«B,000, and thuH leave their oapitnl

account on a sound basis. Hut how do they meet the rcHpondent'H demand?
By further mystifications, instead of by obviouH explanations, llioy filo the
affidavit of their fccretary, who simply wiyn that Mr. Kitohio is a pritt-mm,
ond that they have not yet decided whether to declare a dividend or not.

Under thc^e circumstances can the .j-o^ondont be cbai'jjed with having pro-
ceeded without reasonable or probable eauno ? AsHurcdly not. It is quito true
that the injunction was ultimately dissolved, but that was only upon tho, Coro-

" pnny'w showing that they bud placed their affairs on a more satislactory basis
than tliey wcio wHen tho iiyunotion was allowed to issue. '

' Api>cal disDii8.<;cd

Albolta, Campbell d- Mtredith, attorney.i for appellants.

M\S. Louergan, ntloroey for reiiipondent.

i--** ^^ms
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MK.VKR J.milTHTDNK,
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'" 'liertporloribl*,-,

IIVMAV HKRdoviTOH,

».<>ti^.«ffi.«„)y,,r824C P c "^
""^ ^"'- I--"'-'"" d» tribunal ,K,ur

-ant le .apporrI "^ I'll*; ZT"; ^ . " " ''" "''""" "«" •^'«'«!--'ont

frai'-. Le tout au, frroTd. TT'^'' J"«"""-'"^ '''" ««Pi'«». int.5r(^t et

•W. Cr«„A,wtthcy for plaintiff: :
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iss SUPERIOR COURT. 1890.*,

'-^.

^ SUPERIOR COURT, 1890. .

* 'MONTBKAL, :m»TH DECEMBER, 1890.

PrcHcii^: His Ilo|hor Mr. JcsTice De LdiRiMiEfi.

THE ONTAHU) & yU|SBKC "hAILWAY CO.,

THE HAID RAILWAV COMPANY

PKTITiONKHrf^;

PnwntnToit

;

ANI>

PKTf»ioNKB°iN RkCchAHon :

V r JOFIX L. «RODIE, - '. .

'

^ . , * AhbitbAtor.—R^icusationV' ' 'y\ '
' •

'

r ' v- , 1 ^
II«Li> :—T^»«t wlioie nn arbiUutqr, iippoin.ted under the Stntuto 51 Vict., cap. 29(Tlit' IJjiil-

i; ^ay Act), hafl iwiformed spceijil serwcesfdrtfl^roprietor, for wbiclr services be

bas rendered an account jtndybas evefl cnSbrccd^his claim by auacfionatlaW, the,

°. arbitrator, in the absence of proof of some corrupt act, is not thereby disqiiitlifled '

from acting AS such arbitrator, and sufh ftkcts do liot constitute a valid grouiyl
*

""
for his recusation. . ' "•* ' V ,, ** >

This was a petition by,tho Ontafio &,QueDcc Railwajr Conipany, praying

tlfat the respondent, who liad been named as said pi'oprietQi^'s arbitrator in tlio

expropriation proceedings instituted by the said GonipaDy/a^iould be reci|si'd. * -

In stippori of thoir petition in recusation, the s»id Railway Co. alloyed thiU

IJjHoWing reasons for the di^(|ualiiication Qfre6])ondcnt :— . .
,^ 4^ *

• 1. Because he is at e^iniity withene- of the j?iirtic8>)!lo witj yoii|^p(;t'rtfoher ; £

2. Becfluse he luis.irn interest in the Jia$.ountirivolyi!d in the., said aibitra^iou
;

y?>. Because he js tm^ agent of and in the ciup|oy ef tlie t proprietor, alil|{s

also the agent ofaftd in the pniploy -of oiheil' pajpties interested i»'a eiaiilittf*

• suit
;

. , ,

.

,

.,.,, '.'' "

4.' Because he lias .aft interfet in favoring oiie of^ tlicx parties, to wit, the

said proprietor 'j , \
'•

^

'

^ . _, i

5. Re^au^ie he is in the Jxp(;ctat»on of receiving a ]:eward from one of' the

parties in,cpnsidcEation- of the award to be rendered. *j ,

'

.

''

The rwipondjunt met the^etitioB^l-, by, fts-t, a demurrer Tojlhe allegat'ionfi

numbered t aijd 3 of the petition in recusation, the allegatioia4(Jf the 'denuind

being a« follows

:

; >^ ^\ "

J;- .. ' ^\^'.

That even. admitting the ti«ut^,l)fc«h§ said allegations, 'they lire illegal and
unfounded, in la^v, aiid do iiGi' lujiportMh^ cpiiQk|i9ri8^Qf said petition, and
should be struck thqfeCroin iind rejecttid, fbr.^e fcffioWing aiJipng (jther

reasons:— \ •
' ' « ^'\'

(jause the .said allegation.s do|not constitute or set foiUi any

teatioh of^saicrarbitrator ;
-

, ;". ' '. '

[it/se the petitioners .caniiot'by law set I^ t|^, .reasOtis set forth in said

phs of said .Tpctitiott as a gjtound of recuittiti
"^ '

".»i.

')%•'
'.::.*';,'

f

Re<

Re(

the pi

!- Bee

in fiim

Roc
'>. groan(

amoupi

said re

TJi9

On (

hear(l

LoriniJ

FroJr

Jtfalari

services

n)ado a'

at law4

- There

responde

By hi,

.iorinaier

''ation ol

judgmem

*^ AyaAt

/ipr^ijcnte <

ddiibiSrd
;

Attend

O'ltarlp Si.

. dures en,e

propriety

que sur'ce

la personnc

a

GOB

lo. Par^

JArceque Ic

J'arbi.ti'age
j
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. iJOcause by law nnil ti.«.u*. •• •

™^"H,ation; .«». arid

LoriniJer. - o^ ° ""'"'^ ^y ^I's Honor, Mr. Justico.fi/

daWrf;
:;

«r.
1 ,.

'
""'°°»°"'»'f

»"*siie,-,« »wj& tout.
Attendu que par la-ipnnAf/. «« 1 .•

" I

propm^^ ,pp„,„„.,„ f gie„, TU ™*™,t°°''°''>'^,''
'*«'«"<'"'' »ni

la personno lie John L.

%.!?^%d.tFa^tre« gardes inte^^ '^^' ^ propri^Ai^. et t'agent

en cetteau. .raison rfela Lm^^^Z^ '''"''
f '"°'^^^« P^'«-

f-. Attendu que sur Ja dite reafa^f^ 2 A - ""V?^"**' "Wtre ; ;
•'

-

iiA

hJ

4',

^fc

'%-1
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StJPERlOR COURT, 1890.

TheOntarw & rcpousser les nooueations porBonnelles portion contro lut, oompar^ ct oontefttf la
Qoebec ,/ * •

,
•

Railwav Oo. dite requ6fe

;

^ »

\p». . Attendu que Ic dtt John L. Brodic contestc la dito i^quetc, premid lenient
. nomas A. r*<> . " . •" •

I < 1 j'i.
%D»iiroa, jun. on droit, ull^guant quo. les premier et troisiome^ inoyeu8 artujulcs on la ditp.

The g^"^ Rgjl.
requfilc, fussent-ils fondds cn^'ait, sont insuflSsants on loi pour justificr lea oon-

way Co. elusions de la dito fequete, otBccondemont, par nnd contoHtntion gdn^rale niant

jy>hnL. Brodie Routes et chaeune los all^gationH do la dite requfite
;

Attendu que sur la dito rdponse en droit il ii <5t<S ordonnd prouve avant faire

droit:

/ Attendu qu'il rdsultc «fc la t)rouvc en cettc , cuusc quo la rcqudrante ft'a

' aueuncmont/ dtabli les premier, deuxi^md, quiitri6mo ^t cinquidme moyens

all«5{>u(5s en sa dite requSte

;

'

'

,
••'

Quiint au troisidmo niOyen mentionne en la dite rcquiSte : Attendu qu'i|^,.

* i-dsuKo dc lapreuve : lo. Que le dit John L. Brodie a 6t6, par le patssd,

diiit^ I'habitudc d'agir comino arbitrc, nomrn^ eti vci;^u do la^ dito loi spdciale,

par plu^ieurs des personnes rful ont eu iH, rtSglcr dca matiircs dVxpropriations

auX-„3iver.so8 compBgnica de chemin de for
; ^

2o. Que Ic dit John L. Brodie a «Ste djjnH I'habitudc do se faiie payer par les

- dites personnes uno compensation pour la valour recUo des .«ervices qft'il Icu*-

rcnduit, au cbum^cs proc<5duros en expropriation alors/jue les uiontuals rdcla-

mfe p>)Ur cos servicesfe pourr^ent foiiaer partio du m4moirc desfraia taxables «

- et reguliers do la causje
;

•
•

Vu ce que ci-dossus, proc^dant i adjuj^er Mur le mdrito dos prdtontions roi*-

pectives dca ditcs parties; »• *
. ,

,\ lo, Quiint k 1ft rt^pouse en droit produite par lo dit John L. Bi-odie : Consi-

d.^raiit quo les .premier et ti'oisiime moyeus invoquds on la requctc en oette

cause tfti peuvcnt Ctro considdrds couimo absolumcnt insuflSsants «n loi,^mais

qu'au contraire lelndrite do cos iiioyona depcndait cntiircment des fults parti-

culiers quo la "prcuvc aurait pu peut-etro dtablir, et que partant il n'y avaifc

pas dc motif a produire la dito reponse en droit ;
" "

Nous, juge soussigne, rcnvoyons la.dito r«5pouso en droit avcc ddpens cotjtro

le dit John L. Brodie, di>trattioft des^lits ddpens en faveur,des procureui^ de

„ la rcqudrante ;

'
"

.

/'
,

f 2o. Quant au merito : Consid^ranyquc les fbnetions des arbitr?s,nomn)<Ss on

' vertu du-Ch. 109 des Statute R<jvises du Canada, aujouid'hui romplac^ par lo

Statut 51 Victoria, eh. 29, qui cat une loi toute sp^ciale relative aux cpmpa- "

gnies dc chemin do fer en co piys^ nO peuvent etro entiireuient assimilds i

colics des atbitresordinaircs nomm^s ea vertu 4u droit coinman, vu qub lea

arbitrea nommis aux\er«ncs de cettaloj spdciale reprdsentent les personnes '^ui

files choisisseut d'upc mani^re que la loi commune no somblo aucunement rccoii-

naitro lorsqu'il s'agit-d'arbitres no^mds guivant le couts des prqctSdures civiles .

'

° ordinaires

;

\ -#
' *"

'

V CbBsid^ront que rie'p dans lo texle de la dite loi nien p»ncip« s'OQip^ » '^

que les arbitres nomm^s en vertu de la dite. loi. aicnt le droit d'exigerae paio.que

=»=ir= *^*

"v . v^* .

'•

.-^ .

.„ /

*f"
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172 COURT OF QUEEN'S BENCH, 1889.

Dame A. S
Low, ug qiml,

AnU
K Dftinp

A- J. GphiIp}
,

etqiml.

*«

, i- \

^\;

rf-^

Thi& 18 an appeal from a jud>niicnt of- the Superior Court, rendered by Ilin

HonorMr. Justice Johnson, the 30th of May, 1888, the judgment being as fol-

h)W8 :

—

The Court, considoring thnt the plaintiff sues in her quality of. tutrix U> the

minor children of the late George H. Low, for the reformation of the accounts

herein filed and rendered to plaintiff h qualite, by the (kfendant in her quality

of sole remaining executrix of the ia6^ will and, testament of the liite Cliartot

Ailumsou Low, alleging in her declaralioft that four items in thx) raid accounts,

Vo wit: a Ipan to Miss Emma Rftusscl of 82,916.81; a loan to Mfs. John Clarke

of $4,000 ; a loan to %ra: Joseph Bouchard of $3,000 ; and a loan Jo thei*state

' PhillipH of $10,9aff.30, which »aid items are in the said accoi^nts placed to tfcc

" <;redit^^of tlyj deMft»nt, and should therein 'bo charged against the defemhint

;

,,•

,

Considerifl^^that tlife plaintiff- es quaUti also claims, that as ifiprosanflog

^ f *l»jt)8aid mrttors greuitfle substitution, under tlie said will of th« late Charles.-

'- Adamson Low, she is entitled to the control and possesHion with, the assistance

' of the miten cause, as curator lo the substitution creatca by tW said will, of ,

the one-third portion of the residuary estate of the* late Charles Adamson Low,'

and of all tho stocks and socurit|o»io.tho»liands of the defendant vopresejiting

the w>me
; _

^ " '
' -^*

Coiisidorl.og "thit th^ plaiqtiff es qitmttf'hy her conclusions, asks -that the

.defendant be. condemued Jiersonally and also' esqualM, topaylier the bafence

ofaccounrin capital and intoresi, -appo^Ting froin saj^/ccouflts to be dij,9 lo

the^dimiVioi-softhesaid iatla Gjfjor^p Hamilton Low, with all flurtlKyr-tftterest
.;

ap^riicd since tlic cIo.sing of said accounts, and the'furtlicrsftim of^l7,!H-t.n,

i^Eingtlic toti.l amounrof tti© said f(fur iteuis with which the •defendant should

* have flKirgcd herself in saidj^couuts, togctlioi; witji iiitwosj, ; y ,"' V

^Considcris^,' that 'the 'defendant has <)leadod to this n^iun, firstly, by de-

n^rrov,*aHc';ii>!> llmt under. tliO terms of the will of the late Charles A<liunw.n»*

Low,aiid tUo allcgafioaa^of^thB dechira'tion, it appears Jjiat lhc'j»liiiiitiff>J«

,Jua?!^^ is not entitled t|ljii^p control of thc,shai-e (Ohe EsUite of thfc late

.

Charles Adanison Lny^JjJki^tif^ni,' to said minors, or to^dcniaiid the Vcctification

of the siaiii accounts j4«5^diy;*ty a jRremploiy excoi-tion, C(«U fining^Ubstah-

tially thc.sawip gi()'uBki;y^fd^^^^^ pleaded in tho said dcmumr ;
thirdly, by a

Mlcgii^g in sUl)s.iii!i^'that the accounts filed arocoritM l, tjiat the s;fid sums

^'

.f\

=iti

in the declaration euumd'riitj^il, and fbrniiii- tho||||^ of $17,914.*11, wc>re^ ;

misappvopriatod, wahoul any fault on defcndant^lir,Ay oiiof-i? 8. Hunter, »

wboirf iilic employed in the regular "course of business in^ie investiiient ui" the _ ,*

monies lof thc*^a\d Estate; tlmt tire said Hunter grqifc- deceived tho def'cn- .

*

'^U daut b^'ifalso iTpFC.-cntatioTisand fraudulent manoeuvres, making her believe

,

\ 'that tlielsaid sums entrusted to him were diriy tnv.ested, wLile id fact the saidv^ j- :

"^
Hunter had iappropriated them to U^s own use ; that th<j trepidant is not liable'

;*

';
!"

for tlic dkapjieraance or misappropijiation of the said suins of money, aBdlhat ^ .
^

in any cvLt,th*e defendant cannot be condemned to pay over to plaintiff an;^ehing^,5; ^

"ieyond the investments actually o^isCing, as shown I?y the said accounts, an4
,^.

finally, byU'general deniul
; ^ . .:. ,.„ >' - ' '% }; ''/.>' v ' :; ;

;^

'n<f>

mmi *> ,..|.

A . . .-•

•A
.-

;•

'Ti

-
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174 COURT OF QUEEN'S BENCH, 1889.

Dame X. H. ],anded4o hunter, together with interest on each of Biiid several amountii from

'''*'''a?d*''"''thcrc8pcotivo diitcs on which the lust payment of interest ^peftrs from nuid

k J^^mjey ncCo»"t» trf have been paid, tlio whole with cobIs, including ExlW)it>t, aguinsttho

"

qu^, ' said deicndant personally, dlHtrnitH, etc., but wiihout cosU agains^thc Boid j^j*
iff

./ cauie.
, .

'

In Appeal the above judgment waa wmfivnicd for the reafions given in thq,'-

rcmailts of his honor %x. Justieo Bobs(5, which arc givtn below.

"
Bossfi, J.<-Lii prdHcnto action^ a <Sle pocltJv par l'intJni(Sc en s« qualit<S do

'

lutrice A kcs quatro cnfimts minturs issus de son mi.riago avcc leu George H.
^,.

Low, ctcst Uirigdo coi.ire I'appelante en sa qunlitd^d'oxdculricc.ct ndminis-

trotricc du t<Jstamei)t tteleu Charle>NA«i«m^ou Lov^pKUc est en i<Sf()rmation

du conipto-rondu' par I'appelante, ot dcmande lo paioniOMt de la parties cnf unt»

— -" do la doniandercBse daiis la suc^essiort de lour grand pdro. ^-^: ..—.^— .i^^_

'V" Lc jugemciit a maintcnu Taction, ordonn<5 la rectUiwitiotf^ cordite ct lo

. ' paicuient lie la part des-cnfaibts de tJcorgc H. Low. '<*

x'
• Po li. le present appel: 1 p.

"

. ^
: Les f!iit*» sont Ics suivanp/r

—

* »^
**

i

Le 30 octobrc lSBCl5hnrrcs Adamson Low fit son testament^ dans Icquel,

apris divcrses dinposition* en favour do stllcmnje et quelquos legs particuliors,

il "ddelaro :— "As to the rest and rcfiduc of m}^ property, I give, devise,

"and bequeathe the same to n>y executors hereinafter named, and to

" the survivor and survivors ofthem upon trust, as soon as conveniently may

-' be after my decease to soil and dispose of the fame, and to divide and transfer r.

«' the proceeds thereof in equal shares. amt.ng and to my children respectively
;

"and in case of any one or more of my said children dying before me, it t»

" my will, and I hereby direct tbat such child or cbildren f-o dying before mo

"
sliall be represented for his or her or their share, by bis or her or their res-

" pcctivc lawful issue, and iii default of issue, by his or her or their respective

• ".lawful heirs. - ; ' ' -^

' ' " As to the share and interest in my estate hereby bequeathed to my sow
'

')
i« George H. Low, it is my will and aesire, and it is given op the oxprc-s con-

'« dition, that no part of it do enter into ar^ commwiity ot properly'^if any)

"wbich'ma/pobsist bctweVm bim and bis tife ; And yr tRe event of his dying

« without leaving any lawful j>J^ue, him surviving, It shall revert to hjs law-

« ful heirs ; and should bis wife svi-vive him, it is my will and desire tKat she

•

a. Msboald be allowed *y=t«y executors a suitable provision in th^ir discretion as

*~ " they m»y judge reasonple, out of my said son George's share, for hel- Riiun-

'« tcnance so long as she remains his widow, taking,»however, into oonsiderWon,

" and having a due r^ard to what may have accrued to bet by his decease by

W'-v^ virtue of community rights (if aiiy), or w^at other ben^t (if any) she may

-. *havo derived from his estate. Should he leave lawful issue, such issue shall

^ ^ ' " inherit his share after having deducted such prtyision for his wi^ow j
but in

' .' ' case tbey should all die before attaining the age of majority, without leaving

;
. «^iawful issue, then thesaid share shall (subject to such provision for his widow)

I

s..

\*^
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^

. Y""' '"'f''''
'^'H^-i^ late S*red^iet Wf 7 "'1 ''"''^'''''^ ^-"^ Shh^r

.

^, ;^«%
«o bo tho cxcc'utor. of this .»v a,tWn J ^rH^

"^ '"^^ «°'' G^o-^o ff
.

">« 'i"0 execution thereof, i wSet^^
,

«'".e.stt.d, Willi,,, and in.endin. „ nd . [ ' "" "'* ""^^ ""^ purposes"
' ^"notions «hali ho co,.u-bucdCondH "^ ^ «*P™->y dc<,l"ri„. thatE

^ :r^'!^f''"Ooxecutio„.o r^.S::^^';;^-"!' ^ ^a^ ,i^i.ed"by ,„l ^ d ^" horc,„ber«re coniainod hereby !m«1 a
"""' '"'''^'^''^"^ «"d bequests

. .,
''''"^ ""d other .tock«, and all and ev2 „H i.-"!?

""'"^^''"ble .property
J^tate winch r «.ny die seized. poJesr/f

'''"'^ of seeuriti«s, right anj

'-^7e.ou«o;:s:rLS:::s;::;tr""'""^

I-o 2 soptembre 1874, Geor.^0 IT T
^'''''•

near. ,.ux,,uels la de.a„d.rl4 nu'lh^ Z"'
^"'^'"''

'l"'*"'^ «^fi'"»« ">!-
'^

bro 1884,.et e^ cctt^qualic^ellor'; I'n^'
"""'"'^ *"'"^« '« 2^ .septem- .i

'»<Jm.„.st.a,ioa do l« suc.co,s«io.. do 1 Ch'rL . r"'° "" '''"'^^ ^^-on
L.m,^..m

y oshd^imjo do direr, n I ^ '""'"" ^''^*'-

««ivantes •-. '^'^ ?" P'-^™ents, ot entre autre, les soa.«,o«
"

D»m]b'A.S, •

•'OW, «a qu«l,
and

- 0ame
J- Gemler,
es qjial.

PiOt a Euitna Ur)u,ssolle..

Aldo. Joiui Clarke
'•

•
Mdo. Joseph Bouchard'Z
Succession Phillips

•••»••#>
••»•«

> •««• , **ff**a ••
••••••*;

3,916.81

1,000.00

3,000.00

10,997.30

: ^'««^ '^c CCS quatre iienw H,. „ . ,
« 17,914.11

<iersapp,rl„„„„ 4 George H Low .?k7 '' """""""''""orAie po„r u

^, i^i'imul mcnuonnSesT
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m COUHT 01' QUEEN'S BENCH, IrSS.

fji f
IILo prciiiic'r jilttidoyer ii ootto ' action CHt uno ddfonno en di'oit, par lufiudlo lu

:1

I DHnie A. .S.

'***'Hm/'"'* utfl'i'ndcroyHC prt^tcnil quo Ioh onfiiiitH ipincurH, gtcvdH do Biibititutinn r'IIh ddcd-

i'

x'i!'"* l,,^
d«"' avirnt lour ni:ij()i-it(?, n'ont pa8 droit A la poRHOWon do lour pitrt ^ui dolt

"
e»<iuHl. ''iVKler ontro lo(* ""linH dc» afJiMiniitrateurs juaqu'A raofOiMpHHHomont do toutcH

,
)cH «ii!<po8itiohfi du toHtnmont.

-fcctto d(5fen.Ho on droit ii (Sttf renvoy<5o pur lu Cour Sup4riouro
;
je crois cc

jufrcmcnt bion ibndtJ ot conf'ornio iiuxdiopositionHcittfcHdu tc8ta»H<vit(H*uutuux

' cnCants encore (•n\niinorii<5,— oncoru piirtiint grov<fs do 8ub»*lit,utioQ; rntiiA duruut

ic proton, ruincodi'sonfaiitscst dovenuo majcure,jDt a roprin cii son -propro noin

" riitHtnnco foinniencdo pour olio par sa tutrico. Aux ternioH ^n tostanlbnt clln

no flfttiouvcpluH grcviSodo substitution, inais, bion pi'opri^t;iiro inooi(in)fitablo

do sa part, ot ajaiit en conwdquenco droit, i lu pos-ession do cctto p«rt. Son

droit n'oHt, il c«t vmi, devonu ouvcrt que depuis I.i date do I'lnstitution do I'liC-

lion, main. la ddCondcrcsHO a d«5clar<5 diin? aoii fiictdin, pa}?e 11, qu'cilc n'a pas

d'objootion ik, lui romettro cctte part, ct il n'y a plus liou ik litigc sur (fc point.

Quant awX autros onfatitfl encore niincurs, ils n'ont pus, ilrst vrai, droits la

])ossc88ioii. S'ils uicuronit on minoritiJ, la Substitution quant a lour- parts

rcspcctivcs jWend won elTot, nmis ils ont droit do faire diiJclaver iticorrcots lea

(OniptCB qui Uur ont ^6 rcndus, ct do fuirc declarer d6s mainffinant qtio lo

niontant qui doit lour revcnir ii, lour majority no sera pu« diuiiSiu^ do \>%r tit-rM

dan9ceH«17,914.11.
'

' - ' •

C'e>-tuuo niosuro conservatoire qui appaftient a tout ^vcv6 dp substitution.

Quant au plaidoye)\d'oxccption[pro<.luit par la'ddfendercssc, ilsoulivc liV veri-

table qucstiof/ du piiHtfent litigc, il y est dit on substance que flatis Ic cours do

.-on iidniinistratjionlii d^fenderchse a tmployiS cpmoic son nolaire, Jiis. 8. Hun-

ter, iiuqucj.-elli:' .1, dijns Ic cours ordinaire des iiffafecs, remis lea divej^cs ionimcs

portjSesiiux items nitaqudtf. que.H^inter a'»t ajipi-oprd ecs argents, Qt que s'ila

/ sont pwdus, c'est s.ins la f^Utft do la d^t'enJeressc, qui ftnpporid i. son ndinini;s-

/ tration toas les soins, rattcntion ct |u prudence d'un^.bon p^re de fmiillc,

qu'ellc ;i'cst pas teuuc au-dijli, et qii'oMo ji'^st pus partaiit fe:*pons:ible de la

iiertordstritarit des defalcations de Hunter.

. Cost sijir ces plaidoycrs quo' I'epqiioto a <5te fuitf, et quo par to j^wsjenient de

,
lii Cour f^up<5rieuro la dtSfeadjSies^^c a" <^f0 dec)ar<5(3 'J•e8^:)(Jn^ablo ct le conipte

refbrmo/n y portunt au ddbit foH $17,914:llypri8es par lluiiter.

Hunter est niaintcnant uux Elats-Unis. H\ v'a 6t6 cnte;iduco|Mmo t^moin,

,ct' ra<^ntc comment il a pu lioniper Iji ddfendcressc. De son t^moignage, ot du

ri'stg do fa prcuve faite dans lii caiisc, il rdsultc que iors du prdtcndu pret k

E;r)4^selle, Huiitfer avuit propose tV Md«3;'"LaWfbrd de faire co placement^ ((u'clle

[
y'ayaiJt cbi}>eHti sijir k'S'reprdsonta^ioffl de IjTunter que le pliiceinent'<5tajt ^ivan^

V? '\ tilgtu^,'*!kjl#Munter lui avsit .jra'scnte et fait signer ce qu'it lui disaivetre na
• 4>roj|o^'*f'at^"ctk>fiJi»atioB fmii sighi? parlo ddb'iteur, ocquo sur ce rap^ohinto

*^TitVailw|;(ftnisioD,;elidquo i I'ordre do lui Hunter pour lo niontant (j,b ce pjrij-

,> t«"ndu acte^^ooli^'wtronv L'acte n*a jamais et6 sigod par lu d(5biteur, pousno

1.'^ s.rvbng mwne„r(p..s si Hunter. |'a jani;lts yu eusuitXS, mais il i^ eocaissd et gard^

;'*' |x>uf liji le H^i ttyit ^n ohiBq
i

iie qu'il ^i^viiit ruvUr

• '•

'. '•"

••>

,!; -•.'* >
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La H'ttti

^^F^'OP^URBN'aiiJj^

J^.

•'« pa.«u.«ni d.a... ,l„vn,u doJ H I "^T!!'"
"^^ «<*'»0<'«0. <^t le tor....

'"-- 'mSi

;;.
"'u„i.l.. CO .Jocu,„o„t. Jfu,.W i'u

""' 'MHr,rt*H.o„„«r L.o:i,,^V}X :

rentos

le pl.co«,o„t.- I, fit .>e; par mT Lawf r7
"""'''" '""' '* ^'»''^- -«»'a't

oe ccuo ,oi. o,.eoreW cn^
1 Ko^'r''''

^'^'"^ '" '^''^'''
gar*.?la b„l,u,oo jp ?nj;9?^.3o.

«20,000.00, en paya 8a,002yo, ,na,-«
il est (Jtubli (rto Pluntor dtiiif ^

^or.rdal .„.o clie.Wfo de. plus ;;e!Rr'T'
''*

i'
'^"""''^ ^-^^^

'•eH.i.,.e .fe ecus .

* "^

'^f .•^P"«»"«l de p.obitd, ct po.isdd..it I. confianJ^et
La jircuvo tioiis riionfro aussJ ft,, > • .1 , .

1 hypotjuViUc A^etrc constieuee ct o^ 7 ' "'^'' P«"' '« ««"t"nt do
-ulo *dn.i„i.tratrico, at devu^'l^^i ';;;!,

'^ <-«n^nccH la d.ft.dcre|e-

Plupart do. gens font dm,^ l^d.i„istLo?^ieu1^ff^^^ '"'' '^"^ *'!^"^ J*

.
L'on comprond quo Us rOdos dt J r

ypl^9Hble. d«n« leu.. i..^H" 'i^^^^^^^^ "^ -nt Va»^o„.p,„, .

da,.s I'apprdciafon do I'et.'iduc d'b hrnl u.r"'"" '^P'"'^<^^t gfrc ntilea.
'

Demolombc nous dit (vT^^TT^^^^^^^

/

.\

Domolombc nous dit (vol

*Mintc'...digDagi.deco»6anc,fl

•'.sc.w«bddlo^ucr,di>aiti{ieara

"qiip.lp t,>'iital,uuiynu
I

'

^y
^j^
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ukr P*" ^•'"••'fo''' PO"*".'**'^' (|U«j, I'oi^outour Holt l«i»u <l'JKir"r pci-soiuKi, »»iiiis(-pott.

' " voii'itefulrcfliidur|Mir iiii niatidutiiin), coti^ui iicrait ii«i«usti|2«$rntioii. llvMivit

Dame A.
Low, et qu«l,

and

A. J oIbiIbv
" <'«'•«'. cri cffo't, accoii)[\)ir, par iin fo«d»'- do procnratton,' Ioh tlctoin^ qui liii

•• qi'tti'
" " nont irnp«w<5i» par lo tcKtauidiit, il n^ a li^ qu'iim-Viinplo d«JI»5>(u«kin cl'nolic^ti.qui

.

" iiuplUiuc touJottrH lu KurTcillnnoo et In ilirociiun do I'oxdouloar lut-iiiAiuo, «t

• - '**'qui n'ofWiblit luilloinen^ » '

A pluM forlo rsiiHoii la d($foiidei*<!MMo a t-.cni) iHi,.uvcc Ich pouvoirM pro«<que illl-

initds quo lui conWiait U) toKtftuiont, n« (.ubntitucr, i»o nubd«5ldt?ucr uno ou plu-

HJeiirM HUtros (H'riKHiiiux. Kilo en ii choWi unc en qui olio uvait<-onti((nuc, en qui
"

, Joul lo public avail ror^iinco, ol die lui a ('"liiuiUMi(|U(J son pouvolrM.

Kilo iiouH dil qu'on ron rap])ortaiii.j\ Huntor, tint huj; looontonu dofl notes

qu'il lui proMjntait ot qu'ollo ni^innit HanH Ion lire, quo f)our lo -piHcuiont iiuz

otiiprtintcurs do^ wmmoH qu'ollo lui romrt^ait par do^ohik^uoH h son ordre, xans

phnjamain ensuito 8'enqudrir dc w (pio Hunter avail »<> ni'avnit pus £|iit do*

COH ar^cntH, ijlc i|ra fait que co qucM'autyos (but. C'oJit |K)rf^*iblo, et do fait il est

Vrni que oet \iemo oxi8t«, uiais do oo quo d'ordi'^ujro Ich gens sont pouMiigiieui

do l6urH inl<!'rOM ct quo, fl^it en rai^oii (i'uiifi confiiinco avougic, Roit pur ndgli-

|j;enco ou idQlcnc'i:> naturollo, ils niniont uiioux riK|uor do pcrdrolcur argent que^

do MQ dfln:ier lo travail do la Huivoilliuico requiHO par la prudence la plus oi;di-

naire.iiB|lft|i'd«ulte pus que coloi qui adiniiiiBiro lo bien d'autrui Hoit en droit do

r'^'n^HHl '^''^ iiidmcH Kii-'ons lu porlc du bien qu'il administro. L'tisagc invo-

sagc abusif, et lo bon udministratour no jicut lo liuivro.

do Iluntt-r (5tnit uno d<SI<5galion do pouvoirs pour puycr I'argont-

C'($taiCS|pHi la rcitii^o d'urgontti un notairo poUr payer cct nrgontcontro valour

rogue, SUDS nu'ino s'oiiqudrii' si los actes dtaioiit gignds par I'liutro paitir, ct hi

on rdalitiS il y av.iit cette valour ngue, C'^t.iit oncoro la si<;naturo do projots

d'licte sans Ics lire, iii savuir ce qu'ils contonaicnt nutrenont qu'.> par la pnrolo

du notairo, ct In remise do I'arj^cnt aW notuirc sur colto simple assurjinco dosji

pnrt. "
;

Knfiu, outre I'eniploi du ^niro pour la pussution do I'act^ qu'il duvait roco"

voirconinic notairc, il y aVj|it Icmploi d'un pn5po><S volontaireuiont cbqisi Icpou-

voir dc lui donnor dcs instl^otions ct dos ordrcs hur la niani^^-o d'accomplir la

mission qui lui ^tait coi)Qdo; '
.

2o. Sourdat, rosponsubilite, |), 187, dit que dans ces oas si votts avez pu le"

controler «ous €tes rcsponsablo, ct vide p. 193, it aeq., uu il dtablit quo la fair

son de decider qu'il n'y |i pas rc8poiiHabilit<5 resultant du fait dc I'offioicr minis-

tdriel est riinpossibilitd dc lu hurvcilliincc.

V'*rfeSirey & Gilbert sur Art. 1384, Nos. 178, 180, 181 ct 212.

Notre article 1054 est Ic mOmc, ct il y u parite de raison pour I'application

de cettc opinion. Si rey, 68-2-31 &, Lecher ct Quhori, Siroy, 74-2-41, Petit et

X6j;ai7?«/if, Sirey 45-2-561.
* * '"^

-

T "HaroUl et Corporation de Montreal, 3 Ii*Cjij. J., p. 88, nVut que I'applioa*

tlon du, principc quo lorsquc Ic oomuicttuntVa gurdd le coutr61c ou la surveil-

lance deJ'actc d, fairc, il est responiiablp, pour, la raison quo la chose u d&' fitre

r- • At,t>

;\^-
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180 SUI'EIUOR COURT, 1890.

BUPERI'OK COURT, 1890.

MONTREAL, 20th ABRIL, 1890.
ft

Present :

—

Tub Honorable 31a. Justice Davidson.

TAOHfi, , .

Plaintifb
;

vs.

DEROMK KT nh.,

'

**•- Defbnd/^ts.

IIbld :—That onlesa the works ot'ap author are of such a nature as be b«Kt to be immoral

iiqd?r the Criii)inHl law, they are not contrary to good moraKwitbin the meaning

»f art . 990 of the CM 1 Code ;
/

-.<*

That the fact that a book has' been jtlnced in the index lihrorun prohibitorttm

Uyjbc CQivgfcga^on de I'lndex will not affect the validity ot a contract between

• a booklclictxatid lan agent for obtaining subscriptions for such work
;

The remarks of im Honor Mr. Justice David^n, in dcliveriag the judg-

ment of the Court and the cousidorant» of tW iud<rnient, both of which arc

given below, slicw the facts of tins case. ^

Mb. Jostice Davidson.—Byaspecialy(iontiactdiited\ho21stofMay, 1889,

the defendants agreed that tlie plaintiff should take orders for certain books to'

be sold through their establishments, and for remuneration it was stipulated that

the sales should be made at not less than 22 cents for the h'anc on pubHshcrs'

prices, that anything above that rate was to go to. plaintiff, together with 5 per

cent, commission up to the rate of 22 cints.
'

'

This agreement did not bind defendants to imp(^rt all the books for which

an order might be obtained, so there was made a supplementary contract dated

the 1st August following, whereby "it wasspccjally agreed that defendants were

to fill all orders for certain specified works, and among others those of Victor

Hugo (Hughes' illustt'uted edition). ' '

,

The plaintiff proceedsio airege that he obtained and, on the 19th of September,

1889, delivered to defendants 301 orders for this work, at a rato.of 30 cents

on the franc, upon which his stipulated profits .\;ould amount to $3,386.25.

One-half of the commissidn Was to be paid by a f6|fr months* noto when the

orders were handed over, and the balance based on ^ tlie order.'j completed in

six months. An allowance is made for possibly unacceptable subscribiers, and

it is -now prayed (hat defendants be condemned to pay the sum of $1,406.25,

unless they choose to deliver a four month.s' note for that amount.

To the action defendants plead that they are Catholic booksellers, and are well

known only tu sell books permitted by the religious authorities of the Runian

Catholic Churbh ; that plaintiff represented Hughes' edition of Victor Hugo to

be a permissible book, and by his artifices deceived defendants ; (hat this

edition was not in their catalogue, and that .some of the works contained in it

aro immoral, subversive of the principles of society, and forbidden by the

Church ; that an arbitration was agreed upon and afterwards repudiated by

?-T^

,i' •^
«;::'.Cf
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.
"7 «*•;"- -0 not ^co^Z^Zt^n'-r"''' "" "^'^'^^ '>"--
»«rec w.tl. ,ho toms of the contract

'"""^ "'''•°" ^'^^ "«'

^ h'..i co«.st.„tcci: '^''^"'•''^'"P"^"''«J"n«rbitrationtowl.ichho

?v.dcn^^^-^ever.lccclesh.sticswa taJ^^
Notre JJan.c do Pa,^.... Les M.WrahL'. "^f^'"'''''*'^"*^'^ ««'*"» ^hot

contract? To sHy yes would be " toil H u
'''""''^' <«»° ^^ affect a civil

"ave the po.er, al bctwclt^e Lrof Tt"'
^ ""^ ""'''' """'"'' -«'<>

qualify or even aiffal contracts ^sh.^ r'"
^'"'"'""•'i"". to interpret,

Courta „igh. becon.o.Sg^^^rrtY'''^™"'"^"^'^-''^-
Congr^gationde llndcxhas never so farlr''^ I" France the
sufficiently „,odern to be worthy oV^Il. "

r
"""'''-'' ^"''' ^'''>*" t'»>es

'aw giving authority. Treno.ce f^T ^^'^"i^^^'^.-b-- recognized as a
(Darioz, Jur, Gdn.ii. i^. 65

)

^'"'"'^ ''"^ '»"•«»'« « now nnl^wful.

qu-ckens and gives life to tb. L^^V tL i i f:TT^' -nscience which
^ow.aeontruct with a« unlawfultrHiLl ' T '"'^''^'^'^'^

'^'^ "^
.'^ the consideration i, • nlawfui 1""^ ti^ . k

."" '^'''' ""^ ^^^ ^ 9^0) "

;>od morals o^ublic order ^ T^ larTn t^ ^ o'
'^"' "^ "^ ^''"'-'•^ *«

apy.catic>n to iL article ofour Code-thatt ^^ ' "" '' ^ ='^« ""''«"»'
^ terpVotation wil/not vary because oftho n.

'*' '"'"'P'*'' '' "« *''«' the i^ ,
to cover all contracts of^ikHl^,^^ 1 Pe-ons coaoerncd, but be broad eno,^
bo /

''^™' »« "-tter who the contracting parties^

Soodn.orals'7 TH^r^:1:^^;^^^ ^^'^^ What is «. contn.^ ^
purpose, and so violently rcpu^nlv Vr ^ ''"°'^.^^' ^" ^^'^^^nt in their
definitions beeo.ne unnecess^^'^p^t^t """"'^ '^'' '" ^^^^ P--°-
as these can be brought again" t th^w^i in«s^C' 'T"''

'"^ ^''"^""''^ «««'•
nought to reach -me clear and poiUelc/.ti^^^^^

H'ave therefore
senses, the e,pn,.sion "contrary to ^oTl^.^^

^'^^'' '"^^ "-^ "™«ed
things u.orally which are not le^aUy wfon. Zlf

'"'•
^l""'''

*^° ""^^J
between the parties, accordingtoVVS ^ s

1" ^V^'^^^'^^l-^^geNo authorities have been nuf Lf„/ /
and definitions. ^.

n.agi.,..he «^„ „|. ...^ rl'lf?. ''-""?'S'"-" \- '^»>'^ I
IH one whioh-ir-la:nfgelJTlKtter of



1H2 SUPBBIOR COURT, 1890.

Tachd
vs.

Deromc et

s. » K

police regulations or au»hori»y. (Code Penal, 17* May, 1819, Art^ ; do Aug.,
al. 1848.) I am led to believe that the libcFty given to publishers in ^J^ranco is,'

if anything, somewhat brouJer than it is in England. As to English juris'
prudence, it may be safely sjiid that, for all practical purposes, the civS^law is

1^ determined by apd co-extensive with tho oriniinal law ; the question in ajvcn
^.case is not simply whether tlie pulitipation bo immoral, but whether it is sufficiently

So to enable the criminal law to punish it as such (Pollock, Contract*, Noj27()\,
Shirloy/Cr. L. 26, 1 Buss, Cr. L. 321 ; seo cases collected 1/2 Starkie, Libel,

^

156, aiid Stephen's suggestjed definition, Cr. Dig. Art, 172). If, then.weseefe
for what an indictment rcqUres, we find that it has to charge the accu^ with
" devising, contriving nnd ibtending" to corrupt the public morals. J^iidged. by
this, and " in'deed, if need [be, by a far stricter standard, Victor Hi^go's works
cannot be condemned as an unlawful consideration " for a contract. Only two.
of his works have been filed in the cause, the prose romance of " Notre Dame de

^ Paris," and."Le8 Chansons des rues ejt des bois/!' a colk-ction of lyric verse. I
ana not to presume anything against his other books. (Shortt, Law of Litera-
tute 356.) Even in the two specifically iippugned, only two or three extracts
are challenged, but it is said that those are enough to taint the whole production
That Hugo has written things which marred his genius and has committed
himself to views which many men would repudiate, are undeniable facts, but all
tho same ho was a groht writer, poet and dramatist, and an imposing central
figure in the nineteenth century literature of France.

No one can read his works without agreeing with this moderate praiec of what
he was and what he felt:

i

« In his moral nature we shall find much thnt is

"^trong, elevated and tendei-, a true paasioq for Prance, a true sympathy for the
" poor and the oppressed, aVue fondness^ for children." Another '^jtj^

. writer declares that "it may be asserted, without the least ftar of contiJ|H||,
"that Victor Hugo tvilf hold to all. posterity the position of the grcatSt^t
" and one of the greatest prose writers in France!" One of the reve^iJud"" wit-
nesses for the defence spoke of his works as being " niagni/ique au ^oint de vue ^

Uttiraire." They are to be found in all secular public libraries^ and selection
from them appear in text-books.

*
%*' -

Neither during his life or since his death in 1885 has an^ Court been sought
*

to hold that any of the works of Victor Hugo were against public law or public
morals, or were written for the corruptiop of the public conscience. His mag-
nificent genius applied it!=elf to loftier, if j^metiiies mistaken, purposes. It is

i.by these tests that the case must be judged. As^ell might the works of Eacine,
or Chateaubriand, or Lamortinc, or Byron, of Swinburne or many of the earlier
classical writers of Fr.ance and England be challenged as not susceptible of
creating valid civil obligations because they sometimes paint the weaknesses and
faults of liuman nature in words of greater passion or realism than some might

'

think desirable or necessary. I to\^ the contract to be a good one.
For reasons, which I need not now enter upon, but which will appear in the

formal judgment, the demand is reduced to $700, and for that amount judgment,
goes with costs. .. * '

"
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' -^^''e Court, seeing piain^i^' 11 i. u

-' TacM

May 1889, /the defendants ag.^JJL?! iVf;°'"i°°"*''"^'
'^'''^ ^'^ 21st of «e-Je'et.l.

book, to bo sold through their est,. ^if""*f
/'''^"''^ ^"'^<' -^ers for certain

lated that the s„le. should not b« lo.ss tL 22 oe„» /"T"*'''''^
'* '^»''

«''P"-

*"ces;th«tany,hingabovethatr«tewasrJf„
. .

;'^^ fr„neon publisher's
com„..sio„ „p ,0 „„ ,„,^ of 22 Ten^' t^!;?T^'*"«"*'«''*'^''5pe'-cc„t.
dcfendao.s to i...port nil the books for whieh a„ Z *«""'"''"* ^"^ "«^ ^-^

\th"t in consequence .hero w„s mad„ « .

"^<^•=^°"g»•t bo obtained,' and
^_^%«t following, wherel; it :t"S^^"""'"?

-"^-«*. d*ted M.J Is'
ffll all orders for ee.tain spcci« d wort l!^^

"'"'*'' '^"^ ^^'^'^''^'^ "'^''o to
Hu,o (Hughes' illustrated edition) N'"'^

""''^"S ^^'-^^ '''««'= of Victor ;^-

/ ^*'^'"'?P'"'»"ff'"rther„lier,csjhn'»i.„ A • .

/ /««J/<^olivor«itodefendan^3
'ol^^^^^^^^ ,tbc franc, upon which his, stipulated "o/^

^'''^^'^' "^ '^ '•'te of 30 cents on
h»lf whereof w«s to be paid by a turl'nTh T'';"'«"»^

*» «3.386.25^one •
^

over, and n.e balance based on trorse^^^^^^^^^^^ -
.

Secng plaintiff „,kes an allL LXT ,1
'" "' "'"""'^

'

-less they choose to deliver a fr^^^^^^ /
•nS^he first p,,y,uc„t

; \
^""*''' ""'•' '^"^ that amount, as represent-

fc>eeing .'ie/endants plead th-.f ii.„
'* ^ , \"

^-own only tosell boo^^lh "1
T^"^^^"^'^^^^^^ - well

^atholic Church; that plaLiff^^^^ ^ -
be a permissible book, and by his ar 1!! ^/T '^'"'" "^

'^'«'or Hugo to
nns edUion, which was not i'thl^ t^^ti^r ^'"^ '"^"^ ^ -^ul: , i

taibeaih ,t are immoral, subversive Thf 1 °* '"'"" of iheVorlcs con- '
.

by the Chur,h
;
that an arbitr""n wl

''7"^'" '' "•"''^^' "'^ fi'rbidden
by plaintiff; ,hat a number of th ZeTo^T^ ":' ''^^-"ds repudiate,
been obtained before ,he date of the on

1"'
m

' "" '''^" '« fo«ndcJ^id
not acceptable, and that the terms of manll; V.'''"'

"""^ '' '^'^'^ ^^
of the contract

;

•
""""J^ ^''^^'^ ^.d m,t agree with the tert^x

' law oris contrary to good mo !« IkI ""f'^"'
"'''" '* '« P^^^'bited by> «o interpreted as ^i^^thol^Z^^^^^^ -^'ole must

concerned, and will cover all conS oTlfk d
^"^^ ^"""^^ ^ ^he persons

'trading parties may be
;

''^ "'"^«' "Omttter who the con-

,
Considering that the two works of V: » tt

not against public law or public morals and w^^"
^™*^""''* '" '^^ """^ "«

Of the public conscience • ' "^ '"' "«' '^''"o'' for the corruption

^^^y^li^^'--5\vL-y^.^*.i4i, '^J^^-iMi. jjuv ^ —. ^
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184 SUPERIOR COURT, 1890.

y

I <

^Trtclio

V*.

Dcroui^et hI

CoD<)idcring that tho oontroot invoked was not ui^lawful ;.

ConBidcring thatufmn tho 301 ordon produood, phuntiff would bo cntitlod to

a uominiHiiion or profit oC 83,386.25, but that the, ttsfiiis granted in a numbor of

Oaid orders were not in accord with those of tKc contract mn^o with pluintiff, and
thnt u conBiuoriiblo number of said orders lire signed by persons from wl\oni col-

lection of their subscription prices would be difficult und-perhaps impossible.

Doth reduce plaintifi^s present demand to $700 ; iind doth in consequonce

condemn dof^ndiints jointly and scvornlly to pay qnd satisfy to plaintiif the )<aid

sum of 0700 jsurronoy, with interest thereon from tho 20th of Suptcmber last

(1889), unless they prefer to deliver to" plaintiff their promisiiory note pay-

able at Montreal, at (bur uionths, from the naid 20th of Septomber Inst; with

coHts, in any e.iso, distraits, etc."

ffall, Nieolh d- Brown, attorneys for plaintiif.

TruJr:^ it^^amo^Ae, attorneys for defendant.

SUPERIOR OqURT, 1890.

MONTREAL, 29tii APRH., 1890.

Present: The Hon. Mb. JnsTioE Wurtele,

THE E. B. EDDY MANUFACTURING CO.,
/

* ^H. i

THE HENDERSON l/uMBER CO., -^^-^

"Pktitionkb
;

^ , ._ Rkstondbnt.

i \ I

-""

'

HcLD :—That when an incorporated company iijd fact^ingolvent, a windinfr up order agij^

be obtained against it before the «iipiration of sixty days from tim lerviceitjt a^

demand of pnyment of an overdue d^t 00 such company. "
'-.

That when V; petition for such winding-up order is presented before silfob delay
•: has expired, tho petitioner must allege and prove the insplvency of the comjjanr,

when such insolvency is not aiiknowledged, orwhen one of the other cases undet>

which a company is deemed insolvent does not exist.

T lie fiicts of this CiiHc appear from the judgment of the Court, which is as

follows

:

V

The Court, having hciird tho parties, by their Counsel, upon the respondent's

prcllmiDary nnswor in law to tlio petition for a winding-up order asainut the res-

po^dmtV the Henderson Lumber Company," having examined the proceedings

and having delibei;ated

;

Considering that a winding-up order ip^y bo obtained against an incorporated

trading company when it isinsolvcnt ; 'v , -
*

Considering that if a company is deeitt^ insolvent when it is unable to pay

its debts as they beeom* due, and is deemed to be unable to pay them as they

become due when it neglects to pay any debt for .sixty xiays after the service of

a demand for payment in writing, it does not result thcrefronj that when 4 com-

pany is in f^ct insolvent, proceedings.for a winding-up order cannot be taken

bef6B6 the expiration of a delay of sixty days after the service of a demand for

payment of Vn overdue debt
;

1

\
/ •.

I- ' -..
.

,.';.
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Doth d..„.,.s thcm^ ,,, .„ j„^ answcr^law. with costs, ^fJ^oU dLrac!

', the 3rd oJ May noxf, ut ten o'clock i,,,tho forenoon, for
the petition. '

.

tfciow, attorneys for petitioner. •

Nic4,llg
^f Jirown, attorueys for lespondent. / ^

tion is grunted to

and doth fix SdtuJ-d

proof uim|[o<i,*»in

Macmaster <)•

Chapleau, Ha

M«

Oi

.COURT OP QUEEN'S BENCH, 1891.

;
M©NTRE*AL, 24TB JANIURY, 1891.

Priserit: Cross, Ba9y, Bossfi & Dohebty, J.J.

X JOU^ M. JNOLIS, /

^ /Uinti^iH the Court below,

> Api'klla t;
. .

^
AND

;^DAME^EORGI.VA A. PHILIPS .rnn,

h^endante in the Court below,

Rkbppndbnts.:?f

Hkld :-UonHrn,^g tlie judgment of the Court b.Iow 33 L J «2 .K„. ,
• •«

lant, Had made option to keen thn in.l „r i J ' "•*' "^ Plaftiff, appel-

stead If refusing to ca"rv 1,T --i / •
""""""^ ^'°™ "^P^-dent. in-

.
Wnce between tb7ac li w 'h'f l"j'?"*' 'T^

°" ^--^-'^ the

Bitu^ed and the width the said Itl? " °° "''•*"• """ '^^ '°t« ''ere

not "proved any ar. al loss uV.lT brhLT^"'*'
'" """'"' -""^ «" "« ^ad

. Ae Width Of thest^t. he w^t t^^-::zz:^t:^^

in the toun of Queen's Bench the judeinent.^f tho Pn.ir. «f « » v
was confirmed .heJud,.entrnappeal\o^;:a^I/^^^

frst .nstnnoe

The Court of Our Lady the Oueen, etc. /
CoDBidering that there is no error in the iiidi.mn„f

"
. ^ ..

-^^*w

,

.i*^']

~*Hpi. V""^ - ^ * fr -a .p ^ -'" • fA* -v-^
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m COURT OF QUKKN'8 BKNCir, 1891.

,\ *.bartjngli, Montreal in the Dintriot of Montreal on tho 6th day of Hovi^mhtr, eiKbLen

OewKblA
'"'"'''"'' *"*' cij,'bty.Hovcn, doth affirm the Hamo with coals to tho roipofit

Phillips CI Tir.
"^'"'""^ ••'" '''PH'*"'"

> .1

Judgment oonflrmod.

DavidmnA' /iitchie, nUoiaoyii for RppvWnai.

A Oruikshank it; Ferguion,iittornoysfovrefifotiien%H. '

aV

COURT OP QUREN'8 BENCH, 1891.

MONTREAL, 24TiiJANUARy, I89I.

Present
: Cbobb, Baby, Boss^ & Dohehty, J.

JA11B8 H. .MERRILL, \

(Ptaintif in itu Cuuft below

Appillant
AMD

^
HAMILTON M. RIDKR,

{Defendant in the Covri below)

RlSPONORNT.

M. brought action against R. to recover daraacreg for loss alleged to have been sub.
tftined through R. shutting off the supply of water from R's mill which was
further down streah than M'a mill. It was shown by the evidence that the
water supply from both mills came from a pond ncross the ouilet of which R'g
fiMrtur. had built a dam about fifty years before the time of the action, that it

had always remained their property, and had been always;ndep their managc-
. ment and control, that R had acquired the rights of sail auteurt and that M had
recognized R'b rights. No proof of any special damage was made.

Held :—That M's action must be dismissed.
'

This appeal was from a judgment of the Superior Court (District of St,
Francis), of date 27th June, 1887, whereby appellant's action againsf^Le
then defendant Rider was dismisBed, /^^
By plaintiff's declaration it was alleged that thei^ is in the ll'qwn.sh^p of

gtan^tead a lakc^ or pond, known as •• Loverins Pond," with an outlet oVriver.
fed thereby, running southerly a distance of some four miles ta a bay of
Memphreniagog Lake, called " Fitch BfLj."

That upon this river or outlet, a distapoe of 8omi6 «ixty rods from the pond,
is the plaintiff's saw mill ; further south the mill of one Orcutt; about two
and a half miles south a saw mill of defendant ; and still further south are
defendant's swaod grist mill, joined, all of which arc run by water wheels.
That both pqnfjdd^stireani a^o navigable ud^ floatable, and as such belong to

the Crown. > '^*-
"'

Conclusion fqr damages of twi> thou.sand dollars, susUlned % plaintiff

through suld Rider; having rebuilt the bulkhead across the lower end of the
jpond (conn«Bt«(Pw^ a dam on each side), placing extra pl&nk therein;
fastening thp satpe with lock and key^ by day add by night, thereby stopping

-, A
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Hamilton M.
Itldar

upon the ,„eadow 1,71 «,Id !,!Lif
'.'1^'"'^ '^

f""'""'
''"'"'"« ''» *" >*» •'•o'* •'-'»•• "-

-i""*lly. when dcfenjifrt (InaU in ow . w f^" ""; ."""' '^' '''^' "''«''•

'•tor .0 p..... And tlut^ lo Sldrrn'' ^^ """ "' " ''"^ """" •»'•

'•«au..t, wi.l. ,h« willful intent rhn . '"^i
"«t"itlm...ndin„ p|.i„tiff.,

Jc^'-pin^ plaintiff-H u.i , d .

^? P'-'-iT and l.i« bu.ino.H. thc-oby

bo^idoH injuring hin bu' i.:;^.
'"*^" ""'"'" "^ '"^ '^'" ^""^ »'«"• of the .ij.\ Tl-nr thOHftid d«„,«go„ con-uionccd in Dooen.bor IHHfl . .

V w^ caused in Ma, .„d f,|,.,„i„„ ».ontr« 188^ \k "'T
''"'"

Wot^n.ircly dependent up<.n water 7Z iuITa
"' " """ '""' ^"'*'"'"«

W..8, o;^,.g to defendant-. iUegal tuvlob T '
'""' '" ''" ^"" i'l-^'-^iff

Hfcan, power.
^

'
"''''8"'^ "' K"**"*' Vxpcn»o to put i„ a

•'.« ^..d up.,,':^.,;;,,: ,: r„": .'"i:" .'°:," "r
" "•• »»"« "^

».. niivinlilo „, a„,,„|,|„ . ... ~° ."'" "'•' »»'"'«• til" pond nor «ln.m

«...iied p,,„,ip.,i, J rtf:r'^,:;'T ""^ "*" "'•^- "«"

'

favor ofdoflndanf «nd h« M.„ «i j
"""'' "'"» ^^^ro cxisin « wrvitudo in

pond was co,.vej!i ^ '"^^ ownership and control „f, be water of the

Also, thiit House subsequtnUv sold in Sfn» . .

plaintiff the property and mill ZX 7l '
"''"«« «'"^«»'0''' deeded to

defendant.; ti'le
P-'^'ogo owned by pl„i„tiff who is bound by

ofw^r..f,.v.H„gPo„d..:rir;t::ri?"^^"

and::^::r:;':i:;;tt:;i::j ;r'^ 7 ^•^r-H„.rMhoir b^re
pond known „. Lovering Zd I '"f7 "' ""'"^ '''' ^*^' '•«'" »'•«

hereby .old land without hind.'. "u"'"
'""'"' ^'^^^^ "- dam on the

vendor, be boreb; ro^X bo T!
"^'"'."•ue.ion on the part of the .aid

logs tb«,ugh JZZ^ ^f'^;'"''P-''ege of flooting or drawing saw
over there is high watt^c/i „t f /rZrw- T'

'7 "" ^"'^'^«' '"«"-

sary waste of water md hr ««M ^- . '"«• ""''""t causing »„y unnecea-

fo"-bo„„.„„.,een. iriietzir::::';:^ ••• -" --•«"«"»-

/

^r-
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1B8 COUHT OF Ql/KKN'H HKNCMI, 18!)1.

Jamri ll<

Mmill
mill

llHmilioii iM

Klilt-r

Heoond, for Iom ofMrningii of hik, plnintifl'ii, mm mill; «nd third, for injury

auBtainod in hiii'buiiintimi rcputtition.

Thut lliopartioH imi mill owner* on the Ntrcani or rivor in (|uoi)iioii in lhi»i

ouiiNU, Ihu iiliiinlifr oi ii Hftw lnil^, »nil dQiinuliiril of two Miioh milU mid n f^riiit

or (louring mill, tho foimor Nituiitud hi^ilior up on »<ai(| Ktroain than llit; luttur,

nlthougli tho ialtur'H (|»in id liinhcr up und ftbovo Jhal of tlio lormcr on wild

Htrcaui I And m>oiii^ that Niid damn^oN arc ko clainit-d for dial plaintiff allcgOM

JMhnt duf'cndiinl litilli ho inipro|i<>i|y- und illegally manured and iiRod lilHuaid

damaa lo unjuntly deprive him, pliiintiff, iilllii' u«-c of Huoh water running IVoiii

and out of a coituin pond ^led " I^ivuriii^ I'ond, " at tliu uioiith of which

defendunl'N Miiddani Im built;' uaid {miikI bcinj; lii>;lier up tlniti Miid duuiK,^d
of wliieh britli of ^aid danLi dopciid for llioir >upply iif wdter and niotivu

power for tlioir niilU lOHpectively
; [%

And Heaiiif; that dufundant hath pleaded t<> tlim aetion that.hiH daw^as<«
.HO built over Hfiy jears Iteloro this aetion wmh iiii<tituto<t by the Iheii owiiern of

his Hiiid iiiilii*, and ibal-it wuh uUvayH their pri>|<urty, ami they had <'ver nince .

rightfully the manH^mont .and control of the waior of Kuid pond through the

^nicdiiiu nf (heir r<aid dim, und that they had, when iIiIr aetion \\nn in^titutc(l,

acquired, liy prewriptlon as well bh by title ^rantid to them in the year one

thousand eipht. hundred und Huventy-iiinc, thu rij»lit. to control, use and tiikc

iho water from Haid [loiid for their millH down to l-iwor water lovol in said pond,

and that plain! iff became a party to Haid title deed by af-rceiiifi; to and con-

iirniin^ defendant's miid title deed giviii}; him mch uso and contiol-ef Haiti

wat*;r by one Jamcn W. Hou-o, their common anteur, from whom plaiiitill'

also puirliased hia mill after sale and title by Haid Hougo to defeudiint. And
further, tlilit plaintiff, by ho rocognizini^ dcfondant'H rights to the water down

to low water level by preference and privilege, h^d thereby coDKcnted- to the

servitude so impoi-od on plaintiff's property by theii? luid common aulemt in

fuvor of defendant and his said mills, and upon and ngtinst plaintiff and his

mill and properly. And further, defendant denies that he had controlled m-

nscd ^aid water in any way contrary to his right in the matter under said deoils

and rights h(» acquired as aforenaid, and that ho was no^ therefore guilty of

any uitilfeasunce, nor liable to phiintiff to damages us claimed by hiui

;

And considering that plaintiff biith failed 10 establish tho material alk>}::i-

tions of bis declaration, qnd more parliculurly thut defendant, in exercising hi^

right of preference to take nrid use said water lo low lovicl of said pond, nnd in

liisTTmaiiagcnient thereof, had done ho careleRsly, ubuNivelyyor wantonly for the

purmwe of injuring him, plaintiff, or depriving him of any riglu ho had by title

or oilhcrwise, to the, use of his fuir tthuro of said wator;

And considering that the water of suid pond being Kmitod in quiMititics uikI

insufficient in volume to furnish motive power to said mills and otlwrs entiti 'd

thereto, situate on said stream, in itself us a river of comparatively nmall jho-

'*v polling power, continuously in full supjily, it was necessary as among so many
competitors therefore that it should bo carefully attended to and managed liy

HOi/ie onu i

that it in pi

of ^ai(| Loi

nnd«ontioi

And ooii

'"II doniam

"tnall rcNoi

drawn to |o

"f plaintiff
i

to the full ,

^ partioH to a

iwing lo th

C'onsidori

Kuch contiri

p6nd for all

f9r tho lioni

""houldhave

upon the wli

'o doing, mi

imd weio d

through jiluji

kjant wiiH iici

i^tlie water

and about tin

lightHthereii

tho best niter

hy tho said e

regard to the

And consii

-of any speeifi

thiiiu' done ir

evidence off^

hypothetical «

beyond (lio al

And ton.srd

niloged diiQia.

lie was wholly

which prcniii**

declaration,
i|

essential alk|

' iiniount of dun
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^.i':::::!;;:;: i:;:^:;::;:;,"- '-«;«'«-[ ^^^ --. p,.. u.

"f pi«int.friz^ :;;:";'::V7";''f"
"• '••• '^ •"• •- "• '»« "^--^

pond for ttll prucrinil Id „
"" '"^'

»" »''«'»»'ff«^''»i'»««l it, would, empty «uid

upon .1.0 wl.ole Cs^Z^^ll t ^^ """"'' '"*"' '''"" ''« d'"^' -""i "•"t

;l.ro..^^h p|.„UMff'H dau, to tl.0.0 Mow '
"'"'••^. """'' "'»«» "oceH^arily p»«

Vj«..t wn ' „<• t„R flnnly . nd iudTdo. '•
'"""'.•'^•'••"''^ •»'"'«'"••«. .h... d«f„„.

^..; wa.. i^u. .^::^/t ;:i7^r;st;-^ --«
and about I 10 control .m,l ...„ „/ j

'''"""""' ""a 'not hwXdoinini n

;;^-;"";;- .,:';:^u:r, xr7:t:°,,rr"°"V'^
•l.obesti„toic«,M„f,||co„co»-„,.d

,;„.»..»

' *"»>'" '•"*-t'oi„p«t^cy, in .

And conBidorii.K ftirlboi- that plaintiff |,,h /aiJP.l .h t « • ' A
-oC u..y spoeifio da«.,^c.s legally «pLci..bIo „ .^1 r ^''V"'"'-"'"' P'A

ovi.lo„co off^.,d by bin. in Lnt". h W r. 'r.""'
""'''^"'

\
hvpothcticuil quo,tion,s the assumnHn '"r^'*" "'^'""H by aoBwcrs to vA

a.iti^ii^lr'^ :;:;:ri;: ''^;^T"
cvid...ofrenKi .oost«bii«hbi.

1.0 wan wludly^le >;::;:.11""'/"'''''^^^^^^^^ '---. -eh «H that

dcdanltioo, Id t a a a ra'r r;
"^^ * '*««^' <-Jai«cd by plain,iff'«

oesoMial aultio of ,UHdSat;it ^
""'"'''' ''"^ not u.adc «ood tho

jitiiiM\n.

VUrrlH,

nriii \

II •Illill.lU If.

H(.l«r \

.fi
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190 COUBT Of QIJRKN'fl BKN(iI, IflOl

Jtmmi H.
Mtrrill

•nd
lUmlltoo M

Hldvr

.. _,,!„_,

Frnmilio m\m9 Jiidxment tho*pUlniirt'iippi,«r,..|-u, ili« (Jourt of Q,^«M^>
Hcnoli, by which OnuiUhoju.lKmoritwn«co„||rm«d. th«r«miwkM ofliU Honor,
Mr JuBtico Toil, Vi (lulivnring tlu. Jh.Ikiu.i.h ol'tho,Couri boiog lufblluwN:

Fait, J., «./ A'wi.—The applUnt A|i|K)aia ffoiira Jutigmfnt of tho Huprior
tourr diitrict of 8t. tVincin. hf which hti noiioii ufiuinM r,^»|M*nd«nt wm .li«.

Tho^ftiKiuilH nr.. ownrr«of n,i||HMlual.-d.ii,m^ » Mr.'Hni of wntor, bdn« th/l •

«)Ull«l of a t>oiid in thu townMiip of F(«ii»tcttd, called " I^vcrioK ifn.l," unlth.-
dinput.) m iibout tht. control of ih« waier. Tlic diilancu from the outld to Kitcli
hoy on T,olt.) MeinphimnngoK into which' lliu mnoni «|upti('* in oboull two Ml
u hati nnliH. Tlui ie«|H.nd.!nt »wim iho dam and tjio laud ut the outlet. Tlio
npiwllant hoaa dum and a «.aw milt a fow rodn Ih.Iow thujjuUct, while abouf ono
nndn half miloH lurthei- down (he Hlrc.m, tho respondent hao a'haw mill, and
•^ttin about aiiotlur half mile further .lowp hi. \mn « hmw apaitrljjt. luilh
The water from the jmiid, after piiwitiK (hrongh tliu*main (itai<;(trttiu outul -

btiloimiriK to. ro.p.)ndent, nmiit pan throuKh appellantV dam and n.ill B'efoWj»
.
rcachea the reftpondeiifH mUIn. The appellant c<m.pUui.H that iha reHpcmdentluw
without right oofftrollod the water of (he pond to hiA dama^'e. JUrallegvH Hint
re»pondont, havii.K rebuilt (hu bulkhead uerm. the .lo*»er.co;i of tho p<md (e..h

-
iiccted with tho^lam on each Hide), pli.ood extra" plaiiku therein, and fuMene.1 thcu
down with lock and key by day ..imI by niglir, t[ier.by stoppii.K «1''o flow of tlie

wut«r from the pond, diverting' itseourHc, and iiecdleHsly preventing afipolliinf,.,
AaviiiK any wuter in his |M>iid cxoopl huuIi an leaked tlir.lUuh or ran over the top
ori)coasion.dly when roapondont (to suit his own'wa^itK) wouM m'IIow^o wiiU-r
to pa^'M.

The d.ima«CH are ailegod to hiive been mainly Huffoi-ed during, tlio H««on of
1886, from the fiionth of May on war.ls,' ftwUo have comiiHted in low^timo of hiiii

Helrandmen^200
;

Iohs ofearnings of mill, «1,60();. Ir)s.s ofreputition inbufines.,
«.{00, making, altotrether, $3,000. This Htream i» eortainly not iiaviKiiblo

j jt h

'

alwut (en feet wi.le, and nint:le Io^h can only be floated down wit|j af-sistanee, ho
that it cm hiirdVy be' called a tloaiihle river either. There !» no doubt that the
respondent did control (he flow of the water out of the pond during tho time in
(|Ucstion. Tho bulkhead situated 111^1.0 middle of the iU^n was urranV'ed with
gr»)oved postH on each hide, af.d the spaci b-twowi the poHt^ coul.jjlbo Hlled up
with plankH let down. By putting down or taking' off thcHc phmkn the respon-
dcnl controlled the flow of w.tor tlirou-li the bulkhead, and in order that they
could not bs^listurbed by anyone, he ha I a oontrivnno.. by which the plunks at
any height ho might «dju!»t tWoiu could bo held (bwii u.i.Jer lock and key.
The gi.st of the appellant's grievance is that .Juring (fte poVhid of time, con.''

plained of, respondent kept top much water back in tho pond by keeping (oo
n^riy planks in tho bulkhead. The rcflpondent siys.that the stream in queslioi.

isfieilhernawgablenorflontublo; that f?d has not impeded the natural flow of
the waU-r of (he strenni, but has controlled tho flow .rf" the water artiHciullv stored
inlhc pond, as he had a perfect right to db, iind'as ha-sbcen done for m.Iretluu.

'

**»

-'..
^
'K-'^y^j

-^'^
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Bity rcttM by tli« own.,niof lh«ufi,| mill .t Flml. rv. .\ . ^ .

'
*

i'»K !.•« tl.«„ a J.vth of four 2 (

^ " '"'"^
" "'*'"• •'"*^«' """- ' '

.
The -ppllant ..yK V.« ^2Z^ J ''" '"!""""' '""" ^'-y-*" '>«-..»xr.

•way 1.0 .11.1
i tlua i. wan wo V

" "'*''* '" "'*'''"'
•''« *"»•"• "' «|.5

.l.at respondent IhuI u.-to. in „^11' ;"!."' "'"'^"«"'"«"^ "»" •»"-'rol'
,^

Ah the roHpoadont claim, thjrtrhi; i 1
'"

"'"""^ ''"'^ '^^'' P^vchI. -

that <b.^ la. ..Id .•«H,K>.de„t.M^r
'

; V^^^^^^^^
On •. ,/

o^-od by ro-pondttnt aloao « ti£tlvor -ul a ^ -^
'"' '"^^ '"'^ >»'"« "O" ' '

'•"•" oa t..e hurfby Hold laTd w uZ L7'
'''''"

J"
'"^ ''"»«^»«vcl at fl.o

•He-idvond„n..hoir;o;::::.''^^^^^^^^^ .

-

n«Jit and pnvilcgo of floating or driving «w lol th.I h
.?^^ '^ 7^''"^ "'° ^'

'

-coway p^o.ided for .bat urpo.; whorvc;!?^"^ t^^^'•"• «o domg, without causing ani unnocosHarvwlr ?
^''' ""®"'*'°*

::'
vendor giving to «ald purcLj twItyZTC InZ'^''!'' •'"

to run such saw logs." To this deed one Horiice SfnlT.
'" '"'•'"^•«'' '

«««<«, loob«!„o,abideb,.ndfuiai.ilih«~„5.v'. '«"» ""I "ya»(, - ,,

<\

.
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192 COURT OF C^UEKN'S BRNCH, 1891.

^rliiin <loc<r of silo of part of the lot No. 12, in tlio fifth range, ami
part of tTTo northlmlf of iho lot No. 2»> in llie'sovonlh range of lota, in the said

Jaincp II.

Morrill*

and"

UiiC ' >'"wn''l>ip o*' StuiiBloatl, horofofore gruntoil by the said James VV. House to the
firm of T. B. & H. M. Ilidur, tiio whole to the ptrfcct exoneration df the said

vendor, his heirs itnd assigns foreovor."

^
I« October, 1881, Stewart leased to appellant, witli the condition that he

could purcliaNO at any time before the cxpi^afion of three years for the pricQ

/
of 81,250. In Jiily, 1882, the Hidcra rogistdjed a notice, stating that a servi-

/ lude had been created in their favor l)y the ^leed of sale to them, that is, the
right of taking and using the water in said pond down to low water level at

the dam, <?tc., a id that such Servitude ultected the land owned by House and
s<{lid to Stewart. Afterwards, in May, 1884, T. B. Rider >oId his interest in Ujc

V
.,

properties and privilegOH acquircit from House to respondent; and finally, in

/ October, 1884, the executors of Sto«rart, who had uied, executed a deed of side

. in favor of ippellant, in pursuance of the protuise of sadc contained in the lease,

,
but for the reduced consideration of $1,000. Th(p reason of the reduction is

, explained by .Mr. 1). II. iMerrill, appellant's father!

Q—Your son had. bonded thi.s prclperty frfiui %• Stewart estate prior to

purchase, had he not ? f /" ^.

A.—Ye«<, sir.
,'

Q.—At the time of taking the deed there wys a trouble between your .son

and the executors of thQ Stow^ai t estate, was there not, in reference to the pro-
perty ?

* t f
'"

, .
•

'*^
- '

'

A.—Theicwas. ^%
Q.—What was the tr6ublei?T .

A.—When my son bonded' tfiat property from Mr. Horace Stewart, he
bonded it for three years, with the right of ptirohusing that" property any tim(i

within the three years, at a certain price. * >
(1—And there was no reference in the agreement, but that it was to be free

and clear from all encumbrance?
'.'^ ^ A.—There was no mention of anything else. There was no mention of

Rider's servitude. -
^

. Q._And?
j

;
— '

,
A.—And when my sott went to close the deed, the executors of the Stewart

' estate were ready to deed their rights. He declined to take it

Q.—And ?

'

-

^•—And af^^r some talk, Mr. Kathan, the executor, made a proposition to

take a thousand dollars ; that would be a deduction of two hi^ndrql and fifty

dollars, and to died it subject to Mr. Rider's rights. f ,^.
*

P—A deducfcibn was then made of two hundred and fifty dollars (|250
you ^id? i .

, ,

A.—Yes^n
s Accordingly there appears in appellant's deed the following clause : " And
the said purchaser doth hereby bind himself, his heirs and ayants eaitse to ob-

K4
^-
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north ImW-of I6t number twontv ,J, :„ /^ \ ^'^ ""8®' ""'^ P"* «»" thfi """::!^" »'•

to tI.o HiderB. I.y wl.ich they we^ll !h/ ^^
?" '" '''' '^''^^ '^"'" "«»^°

taking and uhIok the wa er JrT "''
"«^V""<^ P'''^'">«f.'« at all tin.cs " of

low ...tor level <^. Z^olTe IdH T" T-
^"""'"^ '-"'^ ^o- »<>

t..epartorthe..ldveXrt:: Vt^ ,

»ccurmil:,tion of water in the nond „nZ i i ^ lW "^'''' *° '^*»'"" «nd

convenience. He snys tL 01^^ ^ '
/"'^ ''^'^ '^^^^^^

pendent and his bro.^;^,^i:V7u7-^^^
tl'cir n.ill., bolow, subjeet rtl t ,r ! f '"'' ''^ ^'^ •^"'" '«'• ^''« "«« of

say, the vendor exoresslv m»,l« !.» •., .

""" ^">'- That s to

n.i...s below, a. tori'Xl ''.IZrTrf,C "' '' ""^ -''--'-' ^ ''-
\

;n.e«p„ellantl.....s„o doubt reco^niz^d th 'r 1^^^^^^^^^ \
dan, ar,d to store water therein fnfn,l ^1 ''^ respondent to have n A
.^-in.waterou.ofUdt: ^'low^t^^^^^^^^ J",^

''''''^^ »'
^

I"to it. -ihc clau.se appears to ^Z !! i
""* •«''' '^ «««""«- ^

po... i.s filled up the . rij T wa eH.^^^^^^^^^^^
"7Tr '''' ''^' ''"^

slmt it in and let none escape duri^ « 'Im ^ ""'' "•''''"'''"* ''^-'^^

Jeal with the wa.ter.

' ^ the summer
;
but respondent did not so

4 tbct 2J inches, ..oZ dirinl tr^ ^'^V
'''' * '°'"'««

=

"^'^'o^^^' 28th. .
.

tl.e avcrL flow over he bulklfe! "'""m'
" '"""'"''^'' ''''^' '-« ^-*- And

inches. These fir^t'^tXt"^^ T'n''^*"^"^^" '^^
ever, is unable to say duri.^ X^pfjod „t M ' "K"'"'''

^'*"*'"' "'^"' ''«^-'
"

there had been no Loverin^d^rorTh ..

^'" ''^^ ""'"^ """'^^ ^P^™*^ ^^

of the water passed dw 1 s^l d T" '' '"^ '*"'" ^'^^ ''«^°-' flow

of was suffered.
"' ^"""= '*•" ^'"«"' '»>«• ^^^ago complained

lant, in order to recover dama-es^n. f7 1 ° ""^ ""^ *•>« appel-

;-v^

<jfn

V .eft



COURT OF QtJEEN'8 BENCH, 1891.

Junes
Merri)^

and
Hamilton '.

Rider

I

i

/
^,;f

appellant hus not shown that he did not got a quantity of wntcr equivalent to

the natural flow.* Ho proved and complains ihut lie did not get ull tho surplus

water. Some witnesses have stated that more water thnn usual was retained,

and more than was neoossanr. The respondent mny have been a little over-pru-

dent, but it Ih not showivthut he aotod mftliciousiy, und if ho was entitled to

Mtoro water at all for the baneflt and use of his grist mill, he must be entitled

to a certain latitude of disoration.

A ^eat deal depends upon the soaRon, tho Rources of supply, and other oir-

cuin»itijiiceR. Ar I underHti^nd tho evidence, the surplus water in this pond at a

dcptlk<)f, say, four feet at the bulkhead, would'lmve been exhausted by appel-

lanC'^^wo wheels in about thirty -six days of ten h(^iKS u day. If appellant was

entitled,to draw out surplus" water in this way, of what uselivAs the privilege

given respondent by his deed and acquiesced in by appellant ? The i'o»ult would

b*; that ap{)elliint would get the benefit of the water for his saw-mill, and tlio

respondeni'sj-rist mill, which is operated later in the year, would probably be

left without water.
''

]

There is a good deal of eyidence going to Hhow thai iven before respondent's

flcquisitiori of the property the Lpver}ng,daui was controlled by the owner of the

grist mill. Appellant's ^ritness, Adam J. Taylor, aged '55, who has lived by the

pond all his life, and u^jrr^orked appellant's mill six years, says th.it the dam and

bulkhead in question IvivwJ^alwi^s, as far as he knows, been controlled by tho

proprietors of the grist mill. ; William Lenny, whti has known the premises^

some 25 years, and Erastns Lee. aged 54, whose fatner built tlio dam, and who

has lived there all his life, and who owned at one time tlie respondent's mills, and

other witnesses say the dam was always controlled by the lower mill.

With the clause ill the deed and this long continued usage in respondent's

favor, appellant had to make out a clear case for dam.Ws. I must say that I

am unable to conio to the conclusion that the retention oKthc quantity of surplus

water complained i:avc rise to damages.

Apart from this aspect of the case, the evidence as' to daViages, is ofthe very

vaguest -description. The witnesses, except appellant's father, all avoid giving

any estimate oT damages. The fatiier says $5 a day, but his eros^-cxamination

shows this estimate to bo wholly unreliable. House, jn answor to/ii hypotheti-

cal question, speaks of $10 a day; on the other hand, thtgre is considerable

evidence, to tho etlc>et that appellant having increased^the capacity of his mill

did a larger bnsines#lin 1886 than lie ever did before. Upon the whde, 1 think

the judgment should be confirmed. Judgment confirmed unanimously^

tA>«c/)7t 2i. 7'emW, attorney for appellant.
,^

Ives, Brown & Fftnch, attorneys for respondent.
\,
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, '

ARTHUR p. LAURENT, ! 1 .
'

(P'"'<"-Pteur du revenu provincial!)
'

..

"

vente des liqueurs eoi,r«„,e3 en Si ou on T '^' '" """'cipalito la

u«e licence en contrle'ntion rrSment '"" '"""'''"' "^ »""' '"'^'•1"

hibU .he sale of any spirituous' vino.u. T\ ,•
"'"' '"'«'''''*« ««• P'O

"ret.i. or w..o.e«a,e, witJi. relrr^.I^t:^^^^^^ " '""^'°"*'"^' ^'^"-^^

"1891, .he g..„„,i„„ of lic.>os s f 1h
' 1 / •!

" ^''^ '^' '^^'^ «^*^«^.

" '"«cd b/ this C^^lir.. coh"'"" , r^**'"'^^
'"^ «"^'' «»J« will! b^r"

" the Province of Quebec " ^ °' ° '*'^''' P'^isioi.! of the Stajutes of

quently applied ^o the llnd
'

'the S ^""/^''"SOg; .iid that he subsc-

i)i«tHct, for the renewnl of sue,
'

whole«^^^^ r r^^ "^'^°"« ^«' -^^
fees fixed by the statute &4 Vie e!n 13 I'T.' 'i'";""

''" *''^"'^^- '^^

ruadeby
„ Notary Pubiie. defendant answ^^'thaTK. n"

''"^'' ^"'""'""^

n^u^t be gove^ed by the disposition! ofXlgg^r ""'
r^''

''"* '"

cause why a peremptory writ shouW nnM ' ? "^ '"'" '" "PP*" "'"^ «how
the wholesaJe^quor^ice^ose tt.i , he had' T^""'"«

''" *" ^'"^"^ P«'^'--
depo.it of the amount ofirrtut^ K1 ^^f '' "'^ ''^^ '''^ P«*'*'°» ^»« «

the petition should be served onTfrV""' ^' ""^ ''^'''^ *** * «opy of
be heard on the 20th

'•>« d«f-dant, with a notiee tha^ the sanieid
•7

m :
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C>n ilic last named day, petitioner and dofondant appeared, by tlicir respoctivo

uounsol ; mul tlicr Oor(»pratioii of the town of Magog nppliod to Ims permitted to

.ippcar «nd to be heard by counsel, whicli application wns grunitcd. The niain

facts relied on by petitioner wcto admitted at tl>c arjiument ; and the only question

at all seriously discussed wat the constitutional rijtlit of the Quebec Legislature

to authorize th6 Council of Magog to prohibit tho sale of liquor, as had been donc^

by the section of the Act of Incorporation above (|uottd. It was incidentally sug-

gested, by the defendant's counsel, that tho iiIlcgnjl.ion8 of the petition did not

disclose a right to the writ of mandamus, and that the more correct proceeding

on llic part of petitioner would be an action to set aside the' by-law. It is alleged

that iiLwas the duty of defendant, on payment «^, the prescribed fee, to have

granted petitioner his lioenBC ; and, if that bo so^'^o ^rit is clearly demand-

able under par. 2 of art. 1022 C.P. In the Suite case, wiiioh was not unlike the

present ono, as regards the principle involved, iho proceeding was by mandamus >

and the defendant raised the same objection ; bu^; it was overruled, and tlie case

went to tl>o Quesrn's Bench and Supreme Court. On the suggestion of petition-

er's i^ounscl, the Attorney-General has been notified to appear, if he saw fit ; and

hivhas declineiil to do so.

/The issue, tlierefore, is clear and dislinct ; and although differiiig in some

respects from that presented in what may now be regarded as tho leading and

decisive cases affecting the respective powers of Parliament and of Legislature,

recourse must be had to thorn, to aid in determining where the legislative power

rests. As regards tlie matter now undc^ consideration, the sole questions aro:

had the legiHlaturc the rijjht to confer upon the Magog Council the power to pass

a by-law to prohibit the sale of liquor by wholesale, 'and was defendant bound to

observe such by-law ?

Our jurisprudence on the uenural question of prohibitory power was'certainly,

i'or several years after Confcderalion/in what may be designated an embryo state,

having received tlie full development jvhich has more recently been given to

it\by the pronounccnients of tho Irtghent Courts of the Province, of the Dominion

and of the Empire. Among the early decisions which aro quoted in support of

the view tliat Parliament alone ^in deal with the question of prohibition, is tliat

of Cooey and the County of Brbmo. Having been counsel in that case, 1 know'--.'.,

something of what the issues really were. It was on a petition to set aside a by-

law adopting the Temperance Act of 1864, which, it was confended, had been

repealed, as regards the P/ovincc of Quebec, by the Municipal Code and the

License Act. The late Mr. Justice Dunkin did hold that the legislature had

not repealed, and could not repeal, tho Temperance Act. His judgment was set

aside by the Court of Appeals on a different ground, oh informality in the manner

of taking t\\i vote. I find, however, that the members of that Court expressed

their views freely on the question of legislative power. The late Sir Antoine

Dorion said :
1" Before/the union of the Provinces was effected by Confederation,

"tho power ti prohibit the saleof intoxicating liquors had already been conferred

" by the Temperance Act of 1864 to the municipalities ofthe Provinces of Upper

.'/



•.%
:^<:;i<-

OOUR SUP^IUEDRB. m
" ™g.l.lion' B»1ho oiIid!ir

"".' *''',°»"'« • "•K«roflocl.„dra„„icip.]ll.p

•• 'Oil „ alt „.,„„ „ . JiVil'l .; Zr"" '°""°''°'" ('"''™- ''• •'

"«»o. 16, „» 921 .„„„|„T J «' PP""" "•lure, IIV mh pro,jnoo (tub.

" «Jcanin« of the words traXld 1
^ ""''' """"'"ipa'itics. Tbo'

"of sec. 91 of ,ho fi N A It '"Tr r"'^ '" the «=poud .ub-scction
•

'
commerce of a bronder anniLv TJ^ u**

' '^'^"''^^ '<* ^''°«« »^"»«''c« of

"«ro-sp,ciairprS r „T «lre„dy enumerated, and which

•' nffccting th whoTDlinT
"""'

T^ S""^'''*"^ ''" '»-- •»»"«" of trade

•' relationttuhte I^^^^^^^^^^
!»"« of the province, or'thei. trade

''notwishhoreft,laydown„8arltnMr™"'""^"^"'P^^^^^^^^ ^ ^^

" nion Parliament clJdnl L" T

.

"•"" "^ "° *"^« '» '»>'«»' the Domi-

" or other urt^; of Irlrn^p:::^ ''' "'^°' '""^'^«''"« ''^--
" It is not necessary to I^IT ' composing the Dominion.

" the Dominion RXml-flr. ""'
"'"u"

'"'"* "'S''* *^ *»»« -'•'"^''y ^^

'•c.nseto.a,thntI^C e:r^^^^^
it««fflpesforL

- to the latter class of ,2lT t^ ""'' **' considered as belonging

"reguiations,^:^T^s;^r;:'"-'^ t^^^^^^^^
- "From..h; bes, con'-sid^ltion itir^t"''

''"^ "'^"^e-of this Court.

" under rcvi.w. I have Tomet1 ..T u""\ '" ^^^''^ '^' 'l"^^*'^" ""^ ^
;:

0. Quebec hid fuii7::r;e:;^^^^^^^^^^^

Mr.Justic Lmla/^^^^^^^^^^

°

-''sidersub-sec.9o?:er92 f.h?rNl'i::i""' t^^^^^^
"^" ^^ ^^""'^

" icating liquors is cerf.inlv no. r . .
'

""^ " P'^l»'^>t'on ^ sell intox.

''
a local municipality a Zler ^il

">tox oat,„g i,q„,„ ^j,^j„ ^^^ ^.^.^^

" nierce ? I cannot Stilt hi^^^™ '""'"'' regulation of ti^de and com- t

''canbei„te;rte^ta'^ 1^^^^^
^

" enquire wheU.er the matter dcB no;-'
^

^'"'^^ ''"'''" ""'"''^
"power. Here it is cort^nded til

""?!?.
«^«'r'*'^

^'""^ *« ««"« ^o^al

'Hhemunicipal ins;;^'.^";^:::^'''^^,^^^^^ not dependent on.

" served, the Actof1864 evidentIv tr/ . T ' " ''"' *^''*''^y *'<*» ob-I8b4 evidently treats .t as a munoipal matter, and to attempt

",:>

Lupine

Laurcfnt

/
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N«p. Liplne « ^ ^^^j^^ jj,ggp |^,^,^J p,o|>ibition8 as u re^ulatioD of trade lui.doooint^roo appears

P. Lwirent •' to me to bo ridicutous cxaggeratioD. I therefore think that tlfp local legisla-

.*" turc hnH the right to deal with tHo prohibition."

Mr. Justice CroHH said :
" Municipid jiovernmont may include much thatcon-

" cerns the regulation of trade, and Iuwh .lifccting trudc muyvintcrrero largely

_. " with municipal roguluiions. When Hpccial trading operations become pre-

" judicial to public hciilth and moroln, the higher low of the public good would

" Hcem to require the pupromaey of the local municipal control to rcstrnin the

" mischief laws of the class to regulate trade which should bo general, not local

" or spectnl in their application. To prevent abuses resulting from the sale

" of intoxicating liquors on Sundiiy or at inopportune places might be held to

"bo ronsouablc exercise of local municipal jower, although it might affect the

_ '• voluijie of trade in thoco articles. We find the power to prohibit the sale of

" intoxicating liquors distinctly attributed to tmd exercised by our municipal in-

" stititions before Confederation ; und being already invested with ihat power,

/
" we liavo no warrant for divesting them of it, and must therefore leave them

" in possession of it." .\ .
'

,

''

I hjavc quoted thus largely from the vieWs of the learned judges of the Pro-

vincial Court of Appeals in the Coocy case—which, so far a« I know, are itot'Yis.

futcd—in order to show how the opinions expressed thus early (1878) by them

were ofterwards, in the main, adopted by the liif-her appellate Courts, which were

subsequently Called upon tO judicially interpret sectf. 91 and 92 of the Union

',- Act, regarding the respective powers of Parliament and Legislature to deal with

; the vexed questions of license and prohibition. 1 Ought to say, to correct a false

impression! jpiiat the judgment of the Court of Appeals in the Cooey case was

set aside by /the Supreme Court by consent—the petitioner not caring to proceed

further. V'

In 187t the legislature of Ontario adopted the " Liquor License Act, " which

contained stringent provisions respecting the regulation t)f the sale of spirituous

liquors, and gave rise to what is known as " the Hodge" cose, which was

adjudicated upon by the Privy Council the 13th Dec, 1883.
"

In 1878 Parliament passed "The Canada Temperance Act," which per-

mi|;tcd the electors of any municipality to declare in favor of the prohibition of

the traffic in intoxicating liquors within the limits of that muuieipality. "The

Russell case " resulted from this legislation, and was pronounced upon by the

Privy Council on the 23rd June, 1882*

In 1883, Parliament, largely influenced by inferences drawn from the judgment

of the Privy Council in the Russell case, l^ielated respecting the sole of intox-

- icating liquors ond the is-sue of licenses therefor. This legislation was regorded

with great disfavor by all the provinces ; and a joint case to teat its constitu-

. tionality was snl^Hitted to the Supreme Court, which declared it ultra vires of

the powers,of Parliament in its general principles, and this view wo? confirmed

by the decision of the judical committeejof the Privy Council rendered on the

12th day of December, 1886.

;;*<«*

1.4.;*

;% ^'^:^ '.;,,
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down aa opplioablo to oa h di^t n ^ '""7. «»»>».Ured to .hom. they h.vo laid,, ,,

tion, whioh'™„«t al;JC dctr
" '"""' ^'•'"'"P'^ of interpret./'

Parliament and ielZurr n dell l'."'?
"''" '" ""'"'^'"•''K '»•« »«*«'« of

The roli„«on " ?ho T i r
"''' ' .'

""" '"8"'''*'«" «''»'•« liquor traffic.

and the Act of 1884 amoodiiT '

^" ^"»"*"'' ^•"''»''« ^"^ «"883
of the Parliament of Canl ^ " ""'T "" *"^»'- '''« '««'«'^»ivo authority,.

does not treat the promotTon of i !
' ." '" ^''^"'''^

= " I^-'rl'au^nt

than in another butTdeLi '^T"''
"" ^*''""'''''« '" »»« ^'^vineo more

a.cnt deals w t' th TuS^t^rT'''^ *!:'""^''-' ^^^ ^»i-on. Parlia-
'

, whieh uniformity ofTeStlTd'Tr**"^^^^^^
to the Dominion upon

deal with it."
^ '«S'*J"';o„ ,s desirable, and the Parliament alone ear, so

••i« entirely loea. ^^ZZ^Z^^:!^ "1^!^^^
may be adopted under it " 8e..m t„ kl

,"P "'*""' -"'"* '•>« regulations which

" Provinee/and TZLCltil """7 ''" """-'^^ '"""' "«'-«' '« '^e

" Piters intended to be conferred bv thl' Aor
^«'-d-^h.ps consider that the

" 86,od, are to make re«urtbus 1 L f . '^T''"'
*''^" P'-^'^'^'y «°der-

" of a ;^ely local clSr" such
»:''"""' '"''''" '' "'-'"'P''! -gulation.

"general re^ulatlonnd; 1^^^^^^^^^^^
i"-fero .ith the .

'' Parliament, and do not conflict withThTr^^"*^'"'" ''"' ^'»'"'"'«»

" Act, which does not appTrt hie s3 h ""T "
u*''"

^''"''''* Temperance,

jccts of Le.'islatior,

PP"'.'",''*'"
"«y«V»>«««

!««% adopted.'' The ^ub-

Since the reoaition of these jud}?..u^nfs or at l«.,sf«p p t^
^

" liquor laws 8 not aanpnHnl »« »!,„ -. "" •^w p'l'Ter ro pass prohibitory

"coLquently in aTe ; IrtLd rdr"/T'"^ •"«'""^'«»^' -'^^''«'

" Province of Quel^ i, ZeeTS ^ -^ •
"^ I'quorlaw. In so far as the

L6pine
!• '^,
Iiaiir«nt

<»>

^
.-^i-
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N«p. L<|ilne <. intoxicating liquor*, etc. TIicbo Rtntutci wort io force ot the tinieofoon*

A. P. Laurent " frderatiou. \Vo liold then, thnt under n proper intcrpnvtntion of nub-wjo.

" 8, the right to poiw a prohibitory liquor law for the purpomw of municipal

" institutionnhoR been rcsenred to the local Icgtalaturoa by the B- N. At Act.

" We have suspended our judgment in this cuao for an tnunuol length of time

"owaiting the dcoiHion of the Privy (Council in the case of HumcII and the

" Queen. It linn not either cxprewly or by implication maintained that the l>o-

" minion Parliament can alone pas» a prohibitory li<|uor law." The Suite cane

went to the Supremo Court, where the judgment of the Court of Queen'n

Bench was unaniinouHly confirmed Jany. 12th, 1885. (11 S. C. K., p. 25.) Cb.

J.—" The oaHe of Ilodgc rt. Queen just decided by the Privy Council covers

the constitutional question." Strong J. ^

— "I agree entirely with the judgment

dcHvercd by Mr. Justice Rumsny. Hodge v$. the Queen decided by the

Privy Council ^ince the judgment of the Court of Q»ft!ctii'H Bench was delivered

having put an end to the questlof , any further discussion of it is unnccessaryt"

Tournier, J.-^|' The coniijittutional question ha$<nowjtpmy mind been definitely

" Hcttlcjdf by the deoisipn of the Privy Council in the case of Hodge vh. Queen.",

Gwynne, J.
—" It seems to bo luipposcd tl^t the judgment of this Court in

" the City of Frcdoricton vh. the Queen is an authority to the effect that since

" the passing of the B. N. A. Act" it is not competent for provincial Icgisluturcs

" to restr^n or prohibit in any manner the sale of any spirituous liquors, and that

" therefore the Legislature of the province of Quebec could not invest theCorpo-

•' ration of the City of„ Three Rivers with the po^rs pui-ported to be vested

" in them by the 74 and 75 sees, of the Act, 38 Vic, ch. 76, and tli%t the Dominion

" Parliament alone could enact the provisions contained iiitJ)ic::76th sec. (the 1st

" par. of which reads for restraining and prohibiting the 8»le of any spirituous

" liquors, etc.) What was decided in the City of Frederioton vg. The Qu^en was

" that the provincial legislature had nob jurisdiction to pass such an Act as ' The

"Canada Temperance Act of 1878,' and that the Dominion Parliament alone

<
' Was competent to pass it ; but there was nothing whatever in the deoision oalcu<

" luted to call in question the right of the provincial legislatures to insert in all

V acts in relation to municipal institutions, such provisions as those in question

" here."
.^

, In^^Molson & Larofc (2 M. L. R., Q. B., p. 381) the Court-of Appeal again

maintained the cdBstitutionulity ftf the Quebec Licence Act, the Chief Justice re-

marking that they were to be governed by the decision in the Hodge ease, followed

•' by. the last decision rendered by the Privy Council, holding that the right to

"legislate on the i&sue of licences for the sale of fiquor by wholesale or by

" retail belonged to the local legiMatures." Thisjoase went to the Supreme Court,

where the appeal was dismissed. All of the jutiges concurred in saying that they

regarded the constitutional question as definitely Settled. Gwynne, J., observed :

—

" All of these judgments rest upon the foundation tliat laws which moke, or

** which empower municipal institutions to make, regulations for granting li-

" censes for the sale of intoxicating liquors in taverns, ^hops, etc. , ore lows which,

^^ />
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Bench hold, that the oowor «n..i /.' ^^^ ^"^K *''" ^«"''* »' Queen'"

Municipal C^do. to^C h 1", T*; '7' ""^T' ^^ "'• ««» o^ "•«

.ho.o„.p..„„/„,r.!;l^^^^^^^ "nuc. w. within

of Mr. Justice Bo.,«„„u th;rcil r
"

.f,^;^^^^^^^^
:'"• "- J«<JK"-t

"« po««iblo identical with those a.lu.i Ld T. "'T '""."• "'" ""»'" «'' "oarly

Jud«o condomnod the collector tl •
"'7 '" """ °"'^- '^''° """'nod

.
no I„g,| reason, f«.- hL ^^^co dT X "'T'

'""'"« ^''"^ ''« '""^ -'-"

.
conciuHion „t which he n.uHt Lvo «rZd ,W ?^ '''°"'''" J"*^" '« "">

Sto. Anno do la Porado had no «. ! /
° '"""' """""" "^ "«' P"!-!' of

'

of liquor in such n.al : d eot^
'"'

xt^If™
" '^'"^ '^""'''''"'^ ''"' -'^

^

vincia! revenue of the obliuation til •
,•"" '

•^"''' '''•' ''"J'«<"«'- ^^ P™- ^

conditions hero are not iZevcr ^. !
'"• "."'""''" *" *°" ^^ '"'"'•^«"'«- The /

It is po^iblo that the d r^r'tl or?
' "".'" ''^ "'"* *'^''^ '«'» '" ''"'» --• ^

in the Municipal Code^ul i« !! , iTf "^ I''""""'-- "^-^ P-vision
Perade to pass such a Chln^itul^^^^^^ ".'

^'u
'^*"*''' '"'^'"- ^"»« ^^ '«

,

«nd could not be applied oiircl/..^ '^,' ^^''"' ""•'"" ^'^^ "«' "PP'y.

^-^ in its operatiirrC tS^'^'^t ^u""""' ""f
"-^^' ^

quantities less thanthrt« gallons or J! l u .
'"'""""""K liquors in

of the Municipal Code an^ ! ? '"
'"'"'"''' "* ""'hori^od by art. 661

whi.h would l^ in oL:;^^^ .

upontodet.r.inel^rM^';^:;':^-^^^ ' "'" not now cal.: f.
to declare that the Legislature of OucL h , u

'^"*'"""'^ "'"'•' *"« *« ^^^ ^^
of the B. N. A. Act to coTr upont^'^ " "f "' """'''"•^ ""'^^^ -«• 92

-

^ f
'

tl.c power of passing a C"^ tTL^ ^'"'^'\^"°"''*''' "^ "•« T""" ^^ Magog
"
J^

by wholesale's has unl Lllvr !"«" '*' """*»"'« «"'« «f "luor
Statu., «ec.>9, l^::^S:Xe L^t^t^h^^^

70 oj-tH^Q^J^ .

decisions referred to. suoDorted h, ! • ^
of Appeals have, in the

Hodge ease, e^nJiaticiX^^^^^
'' '^' Privy Council in the

traffic. w4,oles„)e\nd ret' f istl.^^i!l'r''T
•'"' ''" -«"ia»io- of the liquor

tore; and the Gour> of App^^feTn hVll
.''"'"^'^^ «»»*'«' «f »Bo lo«al legi.la-

tinct mSner, the right of CLultTrT "ll'^

hasaffirmed, in the niosTdis.

poworTfprohibiting^^:^^^^^^^^^^ ,

preme Court went fer ifrft.« ^:«. .• » 7 f '" "'® ^«'*"' «ase the Su-
the right tbliftplrel^wlt! . rf '' ''°''^'"8 *•"»* 'k* '«g»>a«on of, and

« the oases determioed tthe Prfv^ C -f '' ''"'"^'^ '~" ^" '^«f *.
" Queen was deeded in thi^CouTrYhS"'"''

"'""' "^^ "^ '^^'''^'^ -'•'•he f
'

this Court, which appear to me to have established con-

f

'•'^-h. ini>t&
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Na|>.UplDc '• elu<.ivt!ljr that iltu ri^lit iniii iKiurur Ki lugiiiliilu in rulutiiM* lu the Imuo of

A. I*. Laurvnt '• huuriMiii for iho milo of intoiionting liquon by who|ci»«lo nmJ rotail bclontf to

" the lootil ipgi«^iturf, wo arc bound lo hold thnt theQurbc^Liocnm) Act of IH78

"oiul it« Knion<tuiontR aro vulid and oonHtitulional." It nmy thitn bu inwunied

«• judicially Nottlod, tbut thu LogiRloture of Quobco hud nod liaN, under thoooii-

Mtitution, thu power lo dttiugatu to inunioipnl oounciU tho authorHy to liommo

or to prohibit ihu wilo by retail of intoxiontinK li(|Uor, and' to liocnmi the rale by
wholoNalo ; but it i* Moid timt the itunip power doca not osiat oonocrning the pro-

IiibilioD of the dale by wholoaulo. ' Why should thu one be ineuted diffcronUy

from the other? It may bo ha important in tho inturont of the husnlity, and in

- mma inntanocH poaMibly more to, to prohibit tho i<ale by whdIoHulo aa by rotail

;

und can tho one looul prohibition be roffardcd ua on intorfcronoo with the regula-

tion of trade and oommcroo when tho other ia not ? I uiuat oonfewt my inability

to appreciate tho diatinotion. The late Chief Juatioo DorioD, in the oourso of

hi8 obaervationH in the Coooy ouho, quoted two deoiaionM of tho Court of Quuon'a

Bonoh of Ontario, which have uducidod benrjng on tho point now under eonalder-

ation. In the ouho of llogina and Taylor it waa aaid:—" Tho Ontario Lcfiiala.

" turo huH a right to liobnse or prohibit tho riulp of li(|uors in xhops or taveruH,

• " und in,other pluooa of thi liko kind, beoouw it has thc^exolu<iiTO power over

"luunioipal Institutiona; und tlieno inatitutiona had, before and at tho time of
' •

•' Confederation, the cxorciHO of thoxo powont, and buoausu auoh powora road in

" counecJion wi/tl sec. 92, Hub-scc. 16 of tho Confcdciation Act, iH now a matter

"of merely local or j^riyoto nature in tho Provinoc. Thatpowor-la In re-

" Htraint oftrade a» well ua u muttur of police. Thogonoral regulation of trade 1

" and conimeroo which ia voatcd in tho Dominioo Qovornmcnt must bo oonHidorod

" to bo modified by the powcrH which tho Ontario logiyluturo, HCtinu in rulutiou

" to municipul institutions, may properly exerciac." The auniu Court ulso held

in Slavin and tlu Ooiporution of the Village of Orillin :
—" That by-luw8 pusHcd

" by municipal corporutioos foAo% /iroAi'^ifut^ Kpirituoun liquorK in nhops und
" places jothcr than houses of public ontortninmcnt, imd-limitinK the number of
' tavern licenses to nine, were valid us being within tho powers of tho oorpora-

" tion under the 32 Vic, cap. 32, Ont, und that it was within tWpower of tho

" Provincial Legislature to confer sjueh power." ^

These judgments cxpross my view of tho power of tho legisluturo ;. and they

have received their full confirmation by the judiimcnts sUicc rendered, and to

which I have already referred. Before Confederation, ouf municipal law, oh. 24
of the Con. St^. of Lower Canada— likos^iat of Up^per^anudu—recognized tho

'

right of municipul councils to prohibit generally tho sale, of liquors, aeo. 2&, aub-
' scc;^!, conferred upon ull county councils intbe-i|i^th of March of each year,

the power to pass by-laws «' for prohibitii^ir and ;proventing the sale ofaW spirit.

uous, etc., liquors ;
" und by sub-sec. 16 of sec. 27, every local council might

• make a similar by-law uq any your ijhen tfio Countyj£!ouncil had failed to do so

T' ic the month of Kfarch. This power to prohibit generally the sule of liquors,

thus unmistakably conferred upon and enjoyed |^y' municipal councils, prior to

\i -^



..y. '»JT V, ,-.

COIJH SliPliHiKUKE.
203

^^« i-niii::!.'':l^z:?; !:;
:" r'\

^•"'

«

'••> '^•^"-- ^'

'I'l- control iH tho n.Kul,„i„, ..rl « '""»t'<..|.onu„t ..lou...,,!, of

"nd «» payment of^ho .vauW oh rvT ^'".\ '^"""'"y I'^'inj,' ..bs..,vcd,

"• H-
4^ .a. amended ilS ^ .4 V^" ^p' f" ^i'^^^'

^^^•^

proper licvnse in.„lt„r oftL recjuildd i^ 1^ P"^"";"/ -^"^
not roprodiiced in tho Rovi^fd .St...,..,.K f n

"

.

'"'""''
P''«^''''«>" «"'«

HO that under art. 892 it L „w^ Ij^J:
'"'

:,"'' "-'t'-PP--.i -.ircly.

license, cxoojt it b fo
"

r, a2 ' ^'
'"

"'"^'V""
''^' '^ ''"^'''^^•" '''--'"''

that tho defeLanthlTrCT'::^^^^^^^^^^^ He-cit iH„dn.itJ
peMlioncr applied to hin f^aS 1 ,

^ " ^'^^^ «t tho tin.e when
coive how it w«8 nos«ib o forHnf . f

"'""' ^'''"''
'

""** I «'"""•» con.

one which iHcrXd^eir^^^^^^^^^^

?««ye doi, «'«. /^.v a«a= rf/«H,JZ. J. / »';^"'; «'-'^«/"- ceW" o/re parce-

-On the whole I consider .hat sec 89 of cap 79 53 V.v n i^ •

LIplM
ri.

I'Hiirant
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^nd pMHfpfs of Ule f<e{Ki§liit#Ji« of IliU Provinoi^ iin<i not

that, the DiBBioliwI cctunt^il of tho l«wn iil' MiiK<>K( >'*

|)«i»i% and riiaolintt ikv bf-Uiyv wliieh U nttnokcd by ptifjoncr, wan ooi^lonr,
«m4 wcteil ultpi •'<<•'• of thtt power i-^tiAjrri'd iip«Mi it by Mttid ncolion ; ilmt lli«

»khl Jif-tfa)W U ID S roHpcotH |i>Kii| n,i4 t>iiiditiK ('»* nil tht) purpoMfn theruof atid of

iMtd Mnc#kny
i f F»S> that ^ultMiilnnt iiftodo<irrl»etly m^\ l«nully in rof'intiif/^ to aciwpt

tho ii'inler ftiij ij|K.r ofpotitiotior. Tliu (Hititioii o*M»»)t bo (xrantcd, and in thito-

fore rujtiotttd with. c<b4». . . /

/A; l.iiltinviHr, (or p(ititinnM>,

Brodiriik, for Dofeiidnnt.

rrni//, ^.C, forC'tirporstioiiof M*}joK.
•

COUU DU BANC DK hk UKINK (in appeb).

Mt>\TRRAL, M HKI'TKMHHK IHOl.,

Pri!i«nt« : Baht, J., iktaiC, J., IKxiki^ty, J. A., el ClMoji, J. A,;

'A

-W-:

Till-; OLASdOW k I.ONUtl.V INXrfiANCK (!0.
rt

HT ArrnLAim;
^ OAUAHK LECLAIR

{DtmuHiltUT in Cour >lt pr*m^re inttnntf), f
iNTliJL.

Aximrnnrf. ' --., ^ \ *'

•Fiml i<*»Qu« lef confentloni contenneft diia* V«|>pl!cation |ioiir aiiiirHnce font |iArli« jjii*^'

rontrnt, quoiqu'clli** w loieat pa* rcprudiiileii div0| lit police. ^'

Lo 1 1 Janvier 180(1, la Guur SuptVicuro ik

jugoinotit luivaiU :

—

«l, Jeltd, J„ a rendu lo

^

JUatMBNT DR I.A OQUR HCPCltlBUBg.

,,' La Cour, a\>tii<^ avoir cntctidu la, pitidoirie oontradictoiro dec uvoouts iIoh par-

ties Bur lu fond du prwds inft ciitro ollox, prin cunmiifuuinco do leufH dcrilurua pour

I'instruolion do la oauHO, cxamiiid loumpi^ocH ct production rcapcetivoa, ddincnt

couHiddrd Ick preuvc, ct ddiibdrtS
;

Attondu ^^, par unopolico d'usMuranoo portantle No, 29,537, la coinpa;{nlo

5drcndorcM8«||pe 1 1 Hoptoinbrcl88G, uwiurd contr.e los accident-* du fou, pour Ic

tormo d'uno Annde, de«- niaoliinos, cpurruics, cngin ct biHs inanufuctur«$ e|.en
' cours do niiinufiicture, uppurlonant nu demandour, dt ho trouvant duiH|Ui|^< «*'

t moulin HittttJ uu coin don rces Sanguinet ct Mont- Il(H||it, do cetto ville, ot

--'*'
'l"''^

««"<5"''''«"^° *•'""« «oinmo (ic 82100, dont i.l&OO puyuiiles, on ens
' rtfos, il Mm>»ieurB H. Bulqcr, jr.,^& Brother

;

Attcndu que, 16^9 ttOUtM87, los objots ainai nsaurdi ontdtd dtUruits par un
iiicondio; %*'. ^"t

'

. -.

Attcndu que

laviiit ddjii, par

\Laniber~6o«upaii

^6 luontiiiit asHU

^any un ordro su

fiinttipQt^ savoir, lo 2 soptembre 1887, lo doiuandour, qui

ombro prtloddent, trAnsport<$ ili, la Henderson

llut^r^I^, In sommo de $600 Ini rcvennnt Bur

n don|yMii. dito Henderson Lumber Coiii-

l^resso pour^iP^iomont dc oetto dite somiuo :

Attei

qu'il n'

4^uiund

Ipltro «fv

ddfondo

demand

plus pro

lo gdranl

du dema

ponaotlr

HenderHi

AUeni

pognio H

^

_— _ t—
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mmi ^ 906

•fcrnier «. poiirtoll ; _
"^ "" W' •« «i«i^n.leu,s «» pour lofjudte M ^^

<|Uoi lo d,^««ndou,. nvait droit • ' ^^ ' 1^'" *^'"'' """ "« ^

aontenJu putM, pour I. „,„„!»„ r-' , , ' °' "" "»'™ire, qu'il ii'o,

»n«.'o™upo,aMi„wrOiide..»l,c,. ™""'*""'?'°""'°'*"»'«"'«»"»crt,

deniandour.l^ Bulmcr vt dn 1. n
'*'* P'Ottblo A i'ordre conjoint du

pluBp«,uv;quVreotio i±^^^^
Henderson; ™nis qu-il oHt de

du deniandour (quo ce dwniurTa t J n I
"^o*"^*'*? do Tondosscment

pormottrolapcrliJptiornrj
del i!'

7"
'^'''r'--*

reCusd). et a en

HendoTHon
; 4 X ^^ '"»'"»'«'-''«^ 8oulement ^0 Buhner et de

~t£r„-.z2S^^S'cbrr^--
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COUirDU^BANC DE LA RElNEf
*-^

et

D. Ueclnii.

K&t
-/,/

A Lon"do«" Sn'«. P«"'" rctlrer-dc In ddfijIiderstWi-lr buluhco rcvcnant au demandeur sur la'
Insurmice (:o. police d:08su>«DW>usdho,^,,.V^risaU p«s In dito Osmpn^nic HcnderaoS^ii

•
Wccvoir moio^ que pGOO, ct qu'^ pretiaVit do oolto con.piignio une d^churpe

• iioii autol-ist'e, la dofcnde rosso I'a accoptdo & so8 risques ct pdiila, ct ne pcut
^ iiiaintciiuiit linvoquer coiitrc lo dcrmindvur

;

Alfondu que Tupplication quo la dfifondercsac invoque, cominc fuiKaat piiitio
do l.i.police c<misc on favour *i demandeur, n'« 6t6 signdo ni par oo dernier ni
par >on niundatjilic BuhiiCr, ol n'ost quo I'asuvio -h; I'ngont do la ddfeadorcssc

;

quil n'ost pas prouyd quo co dernier nit fi.it conniftiio H^ Bulmer ni au dcman-
dcur, lors do la* rdduction de cetto application, qu'il y iiiKt'rait unc t^iuntion
ayilni pour cffet do modifier les oIiiuhcs ordinaires d'uiic aHsurnncc centre le feu,
ot dont la pjjrtde dtait de olmngor abRoliinictil les leruics du contrat stipuld par
le niandjitiiirc du doniandi'ur;

Attcndu, d'aillc»r«, que ceitc clause cxccptionnollo n'a pas nicMne 6U ibfdfde
ou anncxdc onsuite i\ la police remise^au dt'i»undour,l;Uui^par suite, codernie/
n'y a jamais eonscnti, n'en a jamais euconnaisMincc, ctnofiout y efre soumlk,;

Atrondu que. sous CCS circonstnhccs, la d«Jfendeic8sc est nal fondde 4 prd-'
tendrc quo c'csf ]5j«ueub}i ou crreur quo la clause spedale par olio invoqu<?c n'a
p.is etd inseide au contrat entie les parties, ct qu'ellc ^io ndanmoins le deman-
deur, vfl quo son mandataire y avait acquiescd|-^

/ Attendu, neannioins, qu'il parait prouve, quoi(|ue sans iiidicalion oorlaine,
que la prime paydo par lo demandeur pour I'assurinice susdife a etd^duite a
raisori do la clause spdciale sus-nientionndo;

Renvoie rcxcoptjoii et la ddfenso de la dite ddfeiidoresse, et condamne la dito
ddft'n<Iercsso H payer au demandeur la dite sommc de «220.29 courant, avec
intdret du SJ) octobrc 1887, jour dc I'assignalion, mais rdserve i la ddfen-
deresso tout rcJSours que de droit contra la demandeur, pour tout surplus de
prime qu'ell.r aurait eu droit d'exiger do lui en verlu d'un contrat d'assurance
ordinaire, c'esl-a-diro sans la clause spdciale iiivwjude commo susdit.

La myoritd de la Cour d'Appel a renversd Ic jugeinent de la Cour Supdrieure
par le jugement suivant :

—

JUOEMENT DE LA COUR D'APPEL. 1

Coiisiddrant que I'appelante, ddfenderesse on cour de premiere instance, a
dtabli en^reuve les allegations csscntielles do son plaidoycr, ct notamment que
H. Bulmer, k qui li police d'assurance dniise par rappclaiftc pour unc somme de
S2,100.00 8ur la demande par dcrit (application) du dit Bulmer dtait payable
jusqu'i coDCurrenec 81500, et la Henderson Lumber Company, i qui le deman-
doiir intimd ItVait transportd comme surctd collaidrale la somme de $600.00,
qui lui revenait 4 lui-meme, sur le montant total de la dite police, out donnd,

'

.
moyannant le paiemerlt de »1879.71, une ddchargo entioro et finale du montimt
assurd, ainsi qu'ils en avaicnt le droit, savoir, le dit Bulmer, suivant les termes
memcs de la police, et la Hcadc^n Lumber O^ipany, en vcrtu du transport
hus-mentionnd, ct aussi d'un ordre snbsdquent de I'intimd sur I'appelante, pour
Ic paicmont dc .hi dite Somme de $600 k la dite compaguie

;

•>-

.«"'*-

'^'V
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«vec Jacarantio ^:t„ T dit Bulmor, demandant, qu'elle fut faite ^ «'

mc^.ial, sous ll^o .7"t. IT/ "" "'""" ?^"""«' ^'"'^ '« '""g-Se eom-

Ja ditc police, ct a. dc fait 6Ta.T 1 ^"'''''''^T^
demandant I'dmisaion de

errcur; o^o, ^^'^^^ ^''''^^^'^! ^^ i-^^^^r 18P0, ily., - .^^
jugemcnt quo la dite GWr 1^ a

•'"'^''"°"'' "'P''^^*'""' * '«°d^« Je

.^«/»oi,fo„ a«rW,«caM, avocat de rintimJ.

I'resent

COURT OP QUEEN'S BENCH, 1889.

MONTREAL, 24TH JANUARY-, 1889.

fioBiON, C.J., Tbbsiee, Cross and Boss*, J.J.

THE EASTEliN TOWNSHIPS BANK,

X iPlaintifg in the Court below,)

AND .
ApP«U,aNT8;

JULirJS W. BISHOP 8T AL,,

"
,

"^ ^^'M'tanti in the Court below)

„_ _. , RMPONDICllTa.

set aside „ f~uduln7.nd s ruL" "Te d"' 'T. ^^"""'""' ''" "«» »>«

aUhough the vendor's JcZsuTJ: ° '
"'T*'

''^ " chirographic creditor

. oftheLdfourycarsaSrd^r "'^'"•''='7'^'*^«"»''««8*«»™«0'»

pr^^^^hL?:::; '"' '""• ''^"^ "^^ "^ be^estahlished by legal,

tri^'^r'^^"' '^°'"*j««^«"«»t of the Superior Court for the »is'

Sarch ifsV^ .'
"'''* ^^ ^'^ ^«"«' *^^ J««»i<^ Brooks, the 31"^

i-theirdec.a.tio^ r^ ^T^i^^::,^::^^

^

r"

-L
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m COURT OP QUEEN'S BENCH, 1889.

Baok
I

and
Julius W.

Blahop ct al.

> i

ife-

VJ'nlih'ip?
'**v<' *>««" executed on t<io 23rd of December, 1880, ond registered on the

Bank im of February, 1885, was fraudulent or simuhitod, or was made with
infont to defraud plaintiff.

" And considering that it is proved that said deeiwas actually made and
signed on the day the same bears date, that it was not ante-dated, and that
one of the subscribing parties thereto, to wit, Rebecca H. Jenkerson, died on
the 12th of June, 1883 ; thataaid Paul Wilson Bishop is not shown to have
been, either at the date said deed was in fact executed, nor at the date of the
decease of his wife, in embarrassed ci^mstanoes, but was in good credit, and
competent to make said deed ; that the same was followed by tradition and
dclyery, was not secret, nor attempted to be kept secret, but was followed by
ppeb and public possession ; that -it was made in good faith, and not witi»

inWt to defraud plaintiffs, and is not shown to have been made in contraven-
tion of the provisions of section 6, of title 3rd of the Civil Code; that djfen-
dwit, Julius W. Bishop, is not shown to have had any knowledge of any indebt-
edness to plaintiffs by /defendant Paul W. Bishop ; that plaintiffs have not
shown any legal right or interest in seeking to set aside said deed; that
although said deed was not enregistered iintil the 19th of February, 1885, it

cannot, by reason of anything alleged in plaintiffs' declaration, be declared of
no effect as against plaintiffs, who have shown no real rights upon the realty

\a»nveyed by said deed, but only became chirographic creditors of defendant,
Paul W. Bishop, and so became after the delivery of the posse88ijn.of the
rjalty mentioned in the deed from defendant, Paul W. Bishop to Julius W.
Bishop

;
that plaintiffs have not in any event any interest and rights with

regard to said realty, except as they could urge the same against defendant,
Paul W. Bishop, who parted, when solvent and competent to do so, by onerous
deed,, with all his rights of property therein, and the plaintiffs cannot, by reason
of anything alleged or proved by them, be entitled to the conclusions of the-
declaration

;
doth in consequence dismiss plaintiffs' action with costs, distraits,

etc."

h The Court of Queen's Bench confirmed the judgment of the Superior Court
for the reasons given below in the remarks of the Honorable Mr. Justice
Cross, which are as follows :

—

Cross, J.—The present is an action broughf by the Eastern Townships
Bank, to set aside a deed made by Paul W. Bishop the father, to his son,
Julius W. Bishop, who are of course made defendants in the suit, which action
has been dismissed by the Superior Court, whose judgment is ijow brouditjn^^
question byJheja-esenlLappeaL .

'-:—^ ^——"^"'"^

The appellants by their declaration compliin, that on the 19th of February,
1885, being creditors of Paul W. Bishoi^^on two promissory notes to the extent
of $700,Jr-one for $400 bearing date the\l8th Ocfoi[)er, 1884, and another for

$300 of^te the 17th Novomber, 1884; And the respondent, Paul W. Bishop,
K«;«„ *i,»;;j;.^^ 19th February, 1885, own^ of a valuable farm, he, with intent

his property, made a< deed of tionveyancc thereof to his eon, the

^;;:>.-

<!'

oeing ther

to secrete

liability

Bishop h

however,

impugnei

V-; After i

' ^rty;.hi

and well I

.•'•*!

4-
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between fatlier and son with « .r™ .

7'""°'"°'"'"' '"'' Mmul'ted, and made BI,b.,,MM.
' mid Paul W Blh„r T , T ^°'^'""'' "" °PI»1I""<», "rfitota of the

of -aid dej'
"^

'

"""''" "'° W"""" •»"'""J'«' <»' "•« ".ting a.ido

'solvent • tllTf .! f I

"""^ "*''"" *^""'»« ^^- Bishop was perfectly

.ii^ci^,°tr.f7ho"'1'
''?"«''"'''""'''«'»' '-••I>» PK ..tested b, two

son, tL of .„e res'eZ "
tf27aSt """t ""T

' '"
"" ""'"'«' ''^

«3,000,h.lfea,h/,hcZrh«fSi r •
'''°'*"' "" °"° "'''^~" '''

became mi,ed „p
"

„ tn e' nfoln'to
°"'"°' """' ™'"' ^"'"' "''«' "« '

lb. liaWit, iJmJ^l^^T V^"'"*^''' "»"*; «.« rfWW* grew——-
liability clearlv establisCj 7„H , •T , . ' "^ "'"''' P'«»"" ''="'•"''. «

Bishoptadrndri'rtlSn.; J?
-".Id give them ,eeoar«,ir Panl W.

imp«8„;j
'" " ""' '"°°'»f «"»' '"'"for simulation in u,, jeed

- w.„ wnas a. "wnet, s.™Lr^^::^rrr:i;:-rs^f

r

T"'':
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The Eai
Townahips

Batfk
and

Jalias W.
Bishop et al

[isitcnde«

*;^S^^v^i<i^^^'8 BENCH, 188^

the dfeod. Vrrttfl. thAi« vaa »» ;„. i»-:._ :_onin^ Itr^V \';'''^^.^'^<^--i"osa\ariiyiu the a8«eHHn,ent

II ellT. "^^T **' *"''"*"« "Ppearing jointly an owners, but

o pIuTw B rT^"^ '^"•'^ ""' "" °""°'- There was . cireuuistanee

on U?o ll ^;''''?V"^^':"^"l"
•"^'"•""°° '" '''«.»"" °""'«- Thi«, I think, was

1« e
^7^''?'.^"^. ^""^ «f '»««•' was not sufficient to destroy the general',repute of Julms being owner. ;

J h
'

raiInLr/n?K'^ '''"•"''^^"'"^"^''"''^''P°«^'^ '''''' '"^^'''^'' 1»««tion has' been

rtlstrr . . "•'8'f
"*"'"• J'^«« been eontended thflt the deed should bo

Pn„J W P r'
'^e''^*"''"" ^••'•in thirty days of the allefred tankruptcy

tg,8tr«uon effected witlun that time. But tVning to Art. 17 C par 2;^

it diL
:•"'': ;^^""'-"P'«^' - «"^ 'hat it 1, the condition ofatXwhl'

'pTufw C '"^P;J''"«"!^
:
«« 'h«t to be brdught within this description/Paul W. B shop would require to bo proved a trader and to have discontinuedhs payments

1 think there is no Hueh pretension precisely raised in this ease,

tlie tlZT" TT ^^"^"P»'«^™- The action is to sot aside the deed, «o
1
e r gistration. If the registration is without effect, it may be contendedhat ,t .« without effect as apinst a subsequent title with a piior reia-

ezurro/H
•
'"^« «,^-' ^-^F'^aps the question might eomo up t tlvo

seizure of the property. See the^o^inlon of C. J. Meredith in Drouin ^^/Halle,

I2nr7 a!: \ :
"" effccti,;6^egistration might be made ev^ after

seizure, and that the seizure in case of a non-trader created no presu^tion of

r n7r"^'""''
*'". •^'^'"'- ^^"" «^'^"*^'*'- ^»««*'*>" of *he validity

ofregistration IS not within the issues raised in the suit. /
•

firmed

*'""'' '^'"^ ^"'^^'"^'" "^ '^^ ^^^''"^ ^""" '^^ ''°"'^'*' »"«* A^ »'« «o°-

._

HaU, inU, & Cate, attorneys for appellants.
^"dg™^' ««°fi'">ed.

Ives, Brown A French, attorneys for respondents.

'^ SUPERIOR COURT, 1890.

MONTREAL, IOtii DECEMBER, 1890.

PAR16 BT AL.,

V3. -

ALLAN.
PLAINTIFR9

;

Decbnoant
;AND

PARfjBTAL.,

„ / ''"'8 IN CaDSK. '\

H«LD:-Tbat reifistration of a donation has the same effect <^ insinuation under the law
.

-» m force prior to the Statute 14-16 Vict., ch. ^ sect. 4, and this applies to
donations registered before the above Statute, and not insinuated.
That gifts made in a contract of marriage, to t<fke effect after the death of tba

,

donor, part^e of the nature of wills, and a marfinge contract containing such
dwpositions must be registered within six months from the death of the donor,
with the declaration required in the case of a w.ill. in order to give it effect
against third parUes, and the want of such reg stration can be invoked even
against minors.
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«-d ho agreed to buy fro,„ , ^m f! ! 'n
^^ "'"Jl

'' ''" ''^ ""^ '^'''^"•'""».

.
jpa.t. .ituatcl on Lake Htl^^JZ v ?T'/

*^''''"' '" ''" P"'*' «»«''. "

the, ,.ayo had a deo.l of .atp Iro7 /J TT [""" '"'^ '''"''"»^' «•'"*

tioD. but that ho .-ofu^es to c '7ou Vc aH 'T n'"
''" "''''"'""' '«'• ^^^^''"•

I>«me Anno ,.Ii„. Annie MeunTerdi ^7 "T'"f
"" ""'"* '''' ^«' '^ ''"•»

Mtre. L. Foresn -o^^ryouZZuL!'7T\ ^^ '^'"'^ "'" "*"'"
P"'^"'^'^ Colore

torsdul, vo^ted with tlu- powl of u Ttl^f/ P
"" '" ^-'--'^-T --u-

of sale passed before M.aT R. .
" ^'""*''''' ^''^' •^«"'«''. % ^^^d

-cl had by hfswill Llvtd bX'?^^^^^^^
March, 1883, and duly registered on to ^1 W Vm"'^'

"" "'' -'^'' ^^^ «<"

»nd ordered his tcstain,!^j^^^lut s ! I?!,^"^"""'^''''
'««3, authorized

thereof to the payment of ™i„? 7 ?'*''" •''''™''' ''"^ ''PP'j^ ^he Price

•^hich he had 'nIZ an 1 h d b\ T ''^"'" '"^ *'" ^""-^ «*"«'*.000,

• DamaAnostasieLaLry ildi^^^^^ -*»' ''- seeond wife -

day ofJune, 1842 and du v rt !^^^ ,^V ^^"""' ""^"'•^' "» "- 23rd
stipulated that in iho even Jf Sorfd " ^ ' ?"' '"^ ^'' ^--b«--. 1842.
by her, «he would have Tulf „ 'o '^r""^"

""^ ^''''^ -^^' '»°'i '-vin^' i.«su;>

him at the tiu,e of his de t . with H
P'"^""*^ "'"' '"'«^» »"' P^^^'^^^ed by

«rst wife. d6wer, andt 'alt '^^^^^^^^^^^^
»-'"^-be a.ount ofhis

should inherit the san.e and th^tl
'»'« «b>Wren issue of both marriages

his^cst.toby^i,U..atbrt,iJ
.^^^^^^^^^

as the said marriage contract w„!
""*^""* >« unfbundetl, inasmuch

therefore without effect and »!,„
»"«*"«l »

'

of heirs contained^ therein was

Vicloria, ch. 93, Macted thTt .kl
"'«/«""' «»»" of the Act 14.15-

Mft could „„t Rive. Zj;;i'"";7",'''''«'™""
™lW.."d •h.U»o pl.i..

to Bell .0 him
i

«°°* *"" '•'"' "'!« «>"1« property which the^ Ud 4,ced

I'nro et «1.

v«.

Allan,
and

Caru et al.

v-''

I N;

/
j3t

/

/ '
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I
TarttX nl.

vg.

Allan^
and 4

Part* et nl/.

" Whereas all tlio Burviving children of the Buid Inte Franyois Pard, BCDior,

imd the doscondanlH of all liis deceased children have been made parties to the

suit, for the purpose of raising any clainia whioli they may pretend to have under
tlio said marriage contract, and l^earing the plaintiffs' title declared good and
valid, nnd Aone of them has made any claim by reason of the said contractual

institution of libirs
;

*\

" Considering that the' said fourth section of the Act 1415 Victoria, ch, 93,

Bubstitutcd the registration for the insi^nuation of dobations, and also declared

that the registration ofdonutionA cfllectijd before its passing would avail for insin-

uations which the interested parti(» had failed to make, and consequently

that the want of insinuation cannot bo invoked in the present ease;

" Considering that all the children noW living of the said late Francois Pard,

and all the ohildren of his de<»B8Becl children who are'of the age of majority, have,,

J

either accepted his succession as universal legatees, or concurred in the testa-,

mentary disposition made by him of hi^ estate, by accepting the- '.particular

legacies made to them, and that thoy, arc obnscquently estopped from making any
claim under his marriage cont|;nct, leavti^g only three who, by reason of their

minority, are not so estopped, to wit : BJaria Anna Adelina Piird for one-

ninth, and Anna tiaricpy and Jjouis 6u stave Oariepy each for one-twenty-

seventh
;

" Considering, however, that gifts mode in a contract of marriage, to take

. effect only alter death, such as an appointment of heirs, partake at the same time

ofj^ifts inter vivos aD4 of wills (C/C. Art. 767), ond that conscqubntly for

the validity of tli^ appointment of heirs it .is necessary that the marriage contract

be regrS'tcrcd dju^ng tlioHi^fttinic of the donor, and give it effect against third

parti* acquiring in gooi faith from the legal jiqirs of l^atecs of the donor, it

is also necessary that the marriage contract containing the appointment of heirs

<bc registered in the saitac manner as a will within six months frem the death of

the person making the appointment, with a declaration of thejdatc titChis death,

of the names of the* heirs, and of the designation of the immoveables affected

and transmitted thereby

;

, - ,

" Considering that the immoveable inTiuestion in this cau^^ was acquired by

the said Idte Francois Par<S, senior, long after the registration which was made
in his lifetime of his marriage contract, that his will was duly registered within

six months from his death, with a declaration of the date of his death and a

designation 6f the said Lot No. 13, that his testaifieDtary executoi's and his uni-

versal Jegatecs were seized of the said property, that the sale thereof by his

tcfitamentary oxocutors, under the power vested in them by the testator, £0 a

third party acquiring in good faith, was duly registered,' that . the sale by her to -

the plaintiffs is also duly registered, and that the appointment of heirs made by

the marriage contract lias pot been registered since the death of the said late

FranyoTs Pard, senior, with a declaration of the date of his death aind of the

oames of the heirs appoin|cd in the marriage contract and a designation of the

said lot No. 13, as being affected and transmitted by such appointment ;\

y

%i
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Considering, however, that if he h..f.illj . ,1
inglo eomplele the MMTtLJ^.^T^""' •""•• "*«»> for .efu.-

of., proper ,.»!«,.»„„ .ublueft 1 ! Tu-J """"^ " «" »P "" -"'
"Pjorrend .h."t under .t^°::li;:J"* ff !

° "'"- "" """S"" ''"".

own costs
;

T^umsunoes oaoh of the parties should bear his

.«Xt«:::t'e:!;rrdr:d:„:r?.rt .r
'"• •» "•• ---^

and convey the same to him dor„^ T '
u

*' ^''"^ "*" ""'"'^'y transuiit

have no lights wMctrTn' tl'tTu!fT «"1 ^"^ ''^^ «""^

parish of SaintH-Angcs do LmhiZ aL \ ""^ °®°'"' P'"" ^^ '»'«

8aid,ua.of«7,5(>0rthopW„ I: ;?r
"'"•'"' "" ^«^-^"»' ^« W 'he

and to accept and exLute £„1h. .
'"'?'' '^^""^ ^'^^ '^«-'"'« ^^ P''Oc-s,

a cop, of .h'e presentXtlTdtd JZ^^^^^^^ ^^f ^'^T'^-^-"
"PO" "i... of

property which ho agreed to buv wh , .
'''^ plaintitl's to him of the

a8 foilows, to wit rderl^ ^^' ^ " '*"*"''''"' *" ^''^ P'"""'' language

saiddelay/dll
t"^^^^^^^^^^^^

- doing wthil^ Z
.
in his favdr of theSe ^^„^^^^^^^^^ /"Jf

"«"' '<^ «"- and av..il as a title

poses whatsoever, andcondel 1
^^ "^ ""^ "^^' ^^ '"y- '»' «" P«r-

800, with inter strthr3rda?"Vr''^Pl^'"''''^ ^'»««»''' «-"A'
order that each party11r his o^n IJ^'^'"'

''''' ^' ^^'^ ^^i"

•'• V SUPERIOR COURtTiSOO.
,* ^^"NTREAL, 12th DECEMBER, isao

, ^••:*«"^^ ^" Ho-OR 3Ia. Justice DaviDsot,. .
' '

DAME ELIZAPETfl WEBSTER st v.b,

vg PHINTIPFS
j

.
FREDERICK W. KELLY K. ...,, ,„,,^

Held :-Tliat where, by a condition nf«o,ii Dsksdamts. "

;»..b.av'bM r;trL., ;iT°.t",t'"r""'' "»»"»'-

00.M bav. .. .,..„|.„, j„Xw .]Sh. k*"
'"""""• '» ""•

Paru «t al.

M.
AIUd,
•nd

l'ar6 ot a).

r
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betTV^.b*!*
©AVibgoN,J.—Tho nnnulnient of a condition appoaring in the will of the late

I [t*t »lr. J' n.AVchntor, fiilher of the pluintitf, ia Hoimht by thi« notion. His whole pro-

f . W^'ki'lly P*""/^' ''*"'' """^ imrsoniil, was doviHod and boquouthod Jo uortnin truHttsen who
etal. eiqiiiil. Arc/o n>quir.>d tn pay tliu net income to hit; widow, to the plaintiff und to a

f^/aiid child, '* in tlio following proporlion-* durin;^ their lifetime : To my said

" duu;,'hti!r Mm. Fisher (the prcHcnt plaintiff), ho long im she romiiins with her
" «aid huHband, nn allowiinoo out of the yearly revenue of my caid estate, to be

" determined by my wife and said truHtees in their discretion, and the balance
" of said revenues to Iks then equally divided between my wife and my said

",i,'riind-dnuj,'htcr... In tlw) ovont, however, of my said daughter, Mrs. Fisher,

" becoming a widow, or of her obtaininj? u soparation of bod and board from her
" said liusbtind, to that he can have no control qvcr her property, then I dfrcot

" that the net income and revenue that may be derived from my CHtato shall be

" equally divided among my wife, my said daughter Mrs. Ficher, and my said

" granddaughter Edith Blanche Bond, share and ohaiso alike."

The will proceeds to expluin that another daughter and grand-daughter are not

included in this disposition of the usufruct, bccauso they uro well provided for
;

but upon want arising, cither of them "'shall thereupon enter into enjoyment
" of nn equal shai'e in the revenues and incomo of my estate, together with my
" said wile, my said daughter Mrs. Fisher, and my granddaughter Edith Blan-

". che Bond, provided, however, irl^tho case of Mrs. Fisher that she is entitled

" to an equal share under the cotidiition hereinbefore mentioned." It was
further provided that the share of any deceased legatee should be.divided

" among the survivors of them who mny bo then partaking in t)^e said revenues

'*'^i c()nal proportions share and share alike, provided always t\MMra. Fisher
" is entitled to receive an equal share under the aforesaid condition."

,
It is perhaps worthy of notice that the widow's interest was to coase on her

re-niarryinL«, and to^revfve should she again bccoipe a widow. Now, tliq plain-

tiff declares that she will not, And could {tot if she^wpuld, obtain a separation of

bed and board from her husband ; and she prays th'^tho condition imposing

this duty upon hor ought to bo declared unlawful aiwl void. /
Of the defendants, the widow alone contestii the action. Her defencj is, that

in consequence of ill treatment plainti|r had often sought her father's assistance

to secure a separation ; that he did not mi the neocHsity of providing for his

dau^irhter so Ions as she lived with her huabsjad, or until, having obtained a separ-

ation, she would be thrown upon K^ry6wDre<(6Q'rceB. It is also said that.

Webster, at. the ti^e of making his wftj; knew action in this direction to be

-probable. So far ns the personal issuca^are concerned, what proof is of jeoprd

makes for plaintiff. TEe~te8Eit6r,'^ ctfortiiijp promote a separation between^ils

daughter and her husband and hisatii'ihosit^il^jvard the latter arc well estab-
.

liBhed.
•^

An impossible condition, or one contrary to good morals, to law, or to public

order, upon which a gift inter vivos depends, is void, and renders void the

disposition itself, as in other contracts. In a will such ^ cQndi^ion is considered

not written, and does not annul the disposition. C. C. 760. !Seo also 831

.
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•h-Vl.^ I
*"'""•' '^- C. 1080), tho nulliCy of diHDOHitioni, '•••»> debitor

itZhin r '7"'. '" "''"''' """'' ""JUion,.ro nicrel, i,.„„™l ^ w K.llr

r.ll,or Ih.. ^Z il.
' '" """ ""f"' ""i".il..l™ irih. lo .III.,

IT.,!: rl^;,T
°
°"'°" """""'"

'" ""«" """> '« »° •«p""« i»"y. (o«j..

marked r„„».. .» T /i
™'*'""- ^ •>« poMtion thus orentocl for hor is in

of hiiniror wniilil mM .i • ! .

t^'^"'"? noedii, or ovon the misery

Ca. 1.
••

^^'^
'

*'»'"'"^«" "«• E"ri of B.ownlow,4 H. L. ,

12 i Theobald do 374 Fo',^ ^""^^T
'"'*'

=
^ J"'""'" on Wills,

booL,iti3„ece8sT;;.hat\h!r r "" '" '^^ ''"P'^^^''^'^' ^••y 'he Fxenol

and iy arTfrnd of borlil'^f p""
•^•'«"W OPPO«0 its «ccoa.plish...*U.

ees.aeo.^«,ui^;^!::;r:f^;:«^^^
/e<.>r«-bofore he could touch h is 1Jc v C ? "** '^'^"'" '''^''''

«.c,. and others „dd an in.po^'^^^ L Z^^ZT " 'T^''^'''^«f
condiUon impossible which renniJ.i^ IT' J * ''"' *'"»'*^ •^•«™ *••*»

.

.hileonemSti;^lct:^Sr^^''^w:K"'^
.

to rcqui,^ that it should be done i„ two da^s and fin
.."" .;°"^""'*y «''«'«*

of a pcrpotnal im«w8ibilitv th!* «i "^/ : '
"''^' '* " ""'y "' *»»« °«se

116-2R;card;i^o„atrp U2 iTrrl"; ^"^T'
'*"'''"' ^'^^^ to

Demolombe. N^ 220.
' °P" ^°"*' ^''- ^^O. 224. 225, 234 ; 18 W
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\w D«m« Khun
iMih

•I

P,

•t

Wrbi'r ^" *^"'*''"'' <*•«'''«". whleH<ih»II p«wt«tly«lle, mkhM omewfint in |)iaiDtirit

^flr. favor, buHtaconw alono. tn tho proionoo of the roqnircniunU impo^nJ by
'. w'*k.lly "" thoncstrfiit writers, I hiivo to boliAvo thftl tlio oonditiun eoinplainod of U not
«l. « quml. in a logkl MOM " impomible." Let uh thun ooaiiidor if it bo nno whioh in

I

" contrary to good moral*, to law, or to publio order." Han thi<i provision iin

unlnwAil object ? Ddeii it require lome act or courM) of oomlaot which xn^thm
in M or malum mohUntum ? Wo mun't remember that plaia{fir« mArriago
contract gavo liofHeparation of property and adrninintration, ao far us thiSi law
perfnits, of her own estate.

"^
v\

The tostntor'n purpoHo won, therefore, not only to nccuro his btHjuoat to the
peifHonal use and control ofWs daughter; Ihut wan onsy of accomplishmen t;

SttulgHtoned cirounistanooH.Wmoro strooffly «till, absolute want, wouldbring
ajty into conflicfwith tlio family Hustonancc, und tend to create cuuhoh sufficient^
a^d iilmoHt certain to separate husband ond wife. And liayfDg obtoined h«ft*
tjird share in the estate, thO fear of forfeiting it woul«l off«/u oontinual m«on;c.i|
t^ any after-reconciliation. The linos between What in lawful and what is illiwii-3%

are so^orimos so delicate as to provoke differon'ooH of opinion among tho authori^/
but there Is found u univornal sentiment of in){|utienoe and jcalouny towanl con- *

ditioos in general restraint of marriage or the nmrria«e relation. A notobic
exception in^ithe^jauscH of whiob I need not enter, is the validity ofa condition
that tho surviving consort shall not ro-marry on pain of forfeiting his or her

"

rights in an ostiiie. „
' '

Whilo in thes-i respects the books abound with interesting anAu^iiaUy elabor-
ate discussions, I haVo not bden referred to, nor have I foui^rVrty French
outhority which runs on all fours with tho present case. • It in fafrfy" covered,
however, by the gooci^l principle which Domolombe assorts, that a condition Ih

illicit if it tends to prevent the fulfillment of family dutios, or to interfere with >

the marital authority. V. 18, No. 237. Some Engli^i decisions, directly in

point, are equally apposite, because of the general doctrine in respect of impos-
sible and illicit conditions being tho same in both countries. I may add that on
this subject the Courts of Equity havo followed the doctrines of tho Civil Law,
1 Roper on Legacies, 650 et scq. In Tcnnunt vs. Brail Tothweil, 77 (Ed. 1820)[
where a man bequeathed a sum of money to his daughter, "if she will C
divorced from her husband," it was hold than the gift was good, though the
condition was void. So in the cose of Brown v». Peck (Kdon's Rcp.''l40),
where a testator directed " that if bi% niece lived with Ikt husband, his executorii
'^^ahould pay hor £2 per month, and no more ; but if she lived frouj him, and
'\with her mother, then thoy should allow her £5 a month," it was held by
Lord Keeper Healy, that the niece was entitled to the monthly payment of£5, and
his lordship thought "that the condition being impossible at thetimo of impos-
ing it, and contra botios more; the legacy was simple and pure."

In Wren W. Bradley, 2 DeG. k Sm. 49, a testator bequeathed an annuity tt.

his daughter, a married woman, " in case .she sl.ould be living apart from her
husband, and should continue so to do," during tho life of his widow, with
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-l.o-luu.ir„tl^^u^^^^^^^
•" ^'•«:«»«a'.UKhtar,d..ri„«HucU time .i /'.r

«o«t«U.,.'H .|...tl. llievworo ZlTl .
'

.^"""""'•'' •"d "I tho Unto of tl«

the Huon... "It UiH.,H,H!il.la 'T ;;';;••'"•' ''"•'""«l'tor WM on.i.led to

" ol.il L " *'"' '"'" '•"•^'""'' »"'' '''"t h that wiHl, bv tl,„t

tc«U the v.lil t7 tt; L*. ; T "'"'"''"" ^"'''"°" ''""»«"J '"••i "if"." and

may stntc for tlio convoiiionco of louined cioiin««l .l„.» ,i^ /
"nrary, ns 1

ad.nir,.bloVllectio„ of repoUs whic.:!Z7 rk 1 .L LibT'
"""' '" *'"

on oonditionn Mu,-,i„ „.. U; J4 M P C 14'> P
library posscasos. See

Holding the views wliioh [ hftve e»nro>«o,l «« #« .i . •

tl.iHea.sc, and i,. full syinputhraTr ^ ,

f*"'"' "'™"'''"'""'^« «^ ^

antboritias ci.cd. it bee,'" du. v » T f u
'""""'•'"'' "''''"^'^ '" ^he -^

volvcB .be .epuriuioro ; in S- ,t,^ e." f'^'
h'"'

^ho eoadition whiob in- "

jcdquen:^.

/
;

iring in the will

" The C\)urt, otc.,

01 ilr lai?/.'.""'frt' ""^ '*"""''"«"^ «f " condition a,ot her ialo futher John Horatio Webster •

' tions during their lifotiuie • tn m!
*5™°''''^' '" »he following proper-

/-* *
.^v-
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,

b*rh"w''bail«
h«>w«'ver, of nij^W'i «li»i»«hi<r Mr*. KUh«r »Ki«on»io« n wnl«»w or of h«r

tl vir. ' obtnininK • nopiiriitioii of botl ttmi btMiril rmni hnr miiI hunlNiiitl, ao (li«t h«

f w'V*!!*
' *"'" '"'*" "" *'""'"'' "*"•" '•''''

I""''!''''*/, tl"««i I tlih'Ot timt lh« nnl Inouuio aiiti

tl Hi. M qual. ' niV(ttiu«i thai iiiny Im) ili'iivtiil rrniii luy imttttu Hh«|l Im (!(|tiitlijr diviiUMl miiiuii^

••'my wifo, my mtui timuhuir Mm. Fixhor, «iii«l my mid Kriirul iIuukIiI't KJitli

' lUaiiolK* HoihI, N|iari< hikI Hlmro tilikx;' tlio will |ir<K)iwtl« to oipiniQ llmt

nnotlirr «Iii\iKlit«r niid Kniiid-diiUKhU'r ur« not iiicluiiod in thiit iliNpmilion oC

thu UpiuI'mol.lieoHUMi limy nrowull provi«l('^'<ft)r ; hut, upon wiuit KriMing, fiithiT

of thiHii * Mhnll ^horutt|)nii oiitci- 1iit^4iiijoymtuit of iiii »i|u>il iluiht^in thu

,

' ntvi'iiiicH iititl lni)iitnii of my imiiito,n(i)i^4th«>r willi my xM wilt- my nail)

' diiii({ht«tr Mtn, Ki>i|u'r, iiml toy );riiii<i-i|iiuKhtur J'liliih liliui<!h« Bond, pro

vid<d, howuvor, in tho oum ol Mrt. KiNlifr, thulNho.iii oniititd to ko oi|iial

< fharu undrr t\w oonililyin hort'inhurorn m<*ntioniHl."

1^ - " HiHiiii;: by ctiid will it wiin lurlhir proviiit-d that tho Mhiirii of nny dtceiiwd

k'gnttto ohonld Im> dividuil iimoiiK ' thi! Hurviv<>r!4 of thoni who niiiy bo tlimi

' pnrtiikiiitit in ihu Niiid rovinuuM, in i>(|Uiil pni|MirtionH Nliuro and *haru uliku,

< |irovi(lod nlwayH that Mtm. KinlMtr in uutitlud to ruvoivo mi equal Mharu itndiir

• ,* the ulbiomiid condition '

;
**

t

" Hi'uin^t pliiinliff uMMurt* that mIhi had un cuuno for obtiiinin;; a fuipuralion of'

b<i(ly, and prayH that Niiid comUtton xhnuld ho doclurfd un)awful iind void
;

''S«!()ni^ dufcndunts Kelly and Kwins; u» qualitd ddolnru ((u'ila ii'un rnpfxir-

tonl i\ justioo
;

/.

• . " Ht'oin^ Haid <lofcndant |)au)<i >fiiirKiirot Croiw (iihb alrtnu uontentN
;

" Hffiiifj Hiiid dcfundant ploiuN, that in oonrnqnenco of ill Irontnioiit pliintilf

had often Hou«ht her falher'n tiHMistanOc t4» xeouro u Mifiarution ; that he did not

R4>e the nocesitity of providing for hih daughter ho loai; im hIic lived with her

huHbund, or iinlilj^havinK obtained a Hcparation, nIio would bo thrown uimn her

own rcwmrcos ; thiit \Vob.«tter, nt tho tinio of mukil^i; his will, knew action in

' thiH direction to bo probable, and that itaid will iVirt all respectrt lei^al;

" QouNidoring ihut nn impo^'nible condition, oi'-fiie Mntrury to good moralK,

to liw, or to public order, upon which a gift intrr vtmt depends, is void, and

renders void lh« di>pO!«i»ion if«elf, an ij^ other contnicts; in u will Huch a i-on-

.
t dition iH ooDHidercd iiB not writton, and docM not annul tho jlisipoiition (C. C.

WO);
,

'
- ,'

" Considering that said diMposition as to plaintiff is a cendilion precedent,

and is twice r.oferrcd to uh a ' conditiou '

;

'",Con»'idcring that no cause of s«paralion of body nnd property at any time

existed, and tlftit plaintiff never desired to obtain pno, but that tho condition -

Contained in said will is not Hiereby constitute 1 ' impssiblo ' withio tho

meaning of said article
;

" Considerini! plaititiflF*H marriage contract gave her separation of property

, and administration of her own estate as fully as a judgment o(^ sepuralion of
*

. property would do, and that the testator's purpose was therefore not needed to

'secure his bequest to the personal use and control of his daughter
;

./ ,/' Considering the position created for her by the said will is in,murkod coa

}

;

>
' :..
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t** r^"- '"P^ "P-" H«r « position «f .Udluu, *«:' '

Mdv«rN«ly to tha coatitiuniioo of the m«rri»go lio

^^n.idorlng..id Uu, John ll„,.,i, W.b^r d^ o« U.« I7th of Ju,y, _ i

"^Ooimlderinff. m lo ooitii, that the diiipoRltioo« of wild wiiriuitifV ih« .Le.
^ '

won n hor own .n.orct a. i» tho intorct of .ho o.U.*s ,
- •

"
' ^

' Woth dcoI.ro ...d udjudKo tl.o condition and ol.u.c« In „.ld |ou will .„,!
- v

,

t^tumcat of the ..Id ,ato John Uor.,rio W«b«ter. rcquilrl J e fftf
^ *

ont.Uod, ., of right, to rocoivo one-third of the revenue, of «.id ontl to b«contrary to g,K,d n.or.|,, t. I.w and to public oHor. „„d an nT wHtr doth

udquuhty of oxooutor. and ,ru.ttH,M. to pay oh from the dca'th o? hor Lid

':hir? r?;

""""""" '--'^- ^op.y to the .aid Da„.e Eii.lt wJC

™. fcw.„„ .,c ordered U, .0 „Jiu.. lb. «eou„„ .„d p.y. el .r J'ltlj

and Kelly m tho.r .,u«lit, of oxoeutors to Baid estate, distraits, cU^ J^ ^^-
Oilman di- Camtron, attornoyH for plaintift

'
.

' [A
. S. Cro$a, ftttotaoy for deftadants.

'

..,;[ ; V ;';^>

'^

\

'i?'
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220 SUPBI^IOR COURT, 1890.

SUPERIO'K COU^T, 1890.

;^ .
MONTREAL, Wth DECEMBER, 1800.

Present: Thk Honorable Mr: Justice Paunuelo;

JIoDUNALD,
* "i

Vi.

RANKIN,

Held :-

PLAlNTirr:

Drvehdamt.

-That the action which a sLarehold^of a bank has against the directors for loss

caused by the mismanagement and' negligence of such directors i- an action of

mandate, and ia only prescribed by thirty years. Thai the directors of a bank may
employ such assiBtanls as may be necessary to carry on the business of the bank,

— -' but s\icb direciors remain personally responsible tor the fault and misconduct
of such employees, unless such fault and miscondnct were Fuch as could not have
been prevented by the exercise of reasonable care and diligence.

That the directors are bound to exercise the care ot a prudent adminlltrator

and where they allow overdrafts by insolvent persons without pepper security,

or impair the capital by paying dividends which have not been earned, or expend
-.^ the funds of the bank in the illegal purcliase of its own shares, or furii^b' false

statements to the Government of the business done by such bank, such acts

amouqt to (fo/, and render the directors personal^ and jointly aEJd severally

liable to~tli$ shareholders for all losses occasioned thereby. '^

That the action for such maladministration belongs to the corporation ; but any
« shareholder may bri|i|; such ' action should the corporation fail to do so, and

stvecal shareholders may) by assigning their claims io one of their number, thus

, constitute him their procurator in rem, an(l entitle hini to recover by one action

the amounts due to all such shareholders.

The facts of this case appear from the reiiiairks of His Hofior Mr. Justice

Pagniielo and the considerants of the judgment.

Pagnuilo, J.— Le demandeur, en sa quality d'actibnnnire duns la " Banque
Consoiid^ du Canada ", et comme cesBionnairo de plusict^rs auti'es action-

naires, r^lame dn digfendeur une somme de $150,000, montqnt des dom,-

mages qu'il pretend avoir soufteris par la mauvaise administration de^ireoteurs

de la bnnque, an notnbredesquols^tait le ddfendeur. ' x
On comprend do suite I'importnnce de co procds, noii seulenient 4 cause du

montant aetuellcnient r^clam^, muis encore \ cause du principc invoqu^, et dont

les saites peuvent avoir les (lus gravcB cons^q'aences. ' Ce principc c'cst cc'liii

de la responsabilitd des dirocieurs de banque, et en g^n^ral des'directeurs et

/administrateurs des soci^t^s pur actions pour leur administration, /

Cctte question s'est rarement pr^sent^e dttfls ce paystct Ton ne tPduvc gui^re

de pr^cMents parmf nous qui puissent-nous guider.

La loi des bunqucs 6tublit ccrtaines rdgles que coiiipldte le droit commun, sijir

les devoirs ^t la responsabilitd des directeurs, tant envcrs In banque etses action-

naires ^tl'cnvcrs les tiers ; mais' Tapplication de ces i<dgles est toujonrs difBcile

par snite des faitsqui varicnt sans oesse, et des circonstances qui peuvent /

diminuer ou aggraver la responsabilit^ des administrateurs.

Le demandeur se plaignant de Tad^inistration de la banque pendant les

deux an

il a fiiJI

Celte dl

' offered (

que je n

Avan
do presc

question

10 droit

directeui

no prive

Surla

/ plfesorite

Quoi^ue

de liJBai

quasi ddl

tuir?, et r

iipportd 1'

bon pdre ^

Lemaiii

quipourr

mais ce qt

auz ndmii

aux direct

," Resfpons

L'actioi

auraient e

1881 ; lej

Le plaid

tant pour Ii

droit d'aoti

dtait litigie

11 suffirt

gdndral, eti

^. ment au rei

<iix)it ; or, 1(

au renvoi d

deur que di

et pour lui

• JJes actic

conjointe.

La loi civ

sieurs ordan<

Au lieu de
\
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que je ne I'uuraisddsTrT^ '
''"P«"*^'"'^ «°"^'«ndu rne« notes plus vplumi„eus«.

questi<rn «>ulevde aij ri'Sr siTh: "". ' ''''"•^^"' '' ""« -''«
Ic droit d'aetion que les 7dZlLl^ 7"" '"'"""' "'» P"« »'"'"<'<"'-«

directeu.. po„r leur inauva radZis^r T^ -»««*'vemcat contre les

de la Banque Gon^vJ^^S^^^^T .'? ''"''"•"'•""t'Pn dee affaires

q«asid.lit, cependanttcCrLt J Jr"'
'-tiop actuelle. cpnstitue un

tairp. et reproehe au ddfendeur de nW f^"';°"-' ^' ""^"•^""^ ^ '"""'^«-

-pport^ I'habiletd qonvenable et" soT^ T "?'
'''"'*"*'''" ^« «°" "»*»'»»'.

bon pdre do famille ,

^
so.ns d'un administrateur prudent o« d'un

niais ce qui doune lieu 4 I'ac ioo ist 1
?" *•""" '*^'" °" '"«°«' «" «l^"t

aux ndministrateursdeg e "; oulLT r 'r
"'"""''''^^ «"* -"^^

aux direeteurs de n'avofr lI7Zt, L
'

'" *""^"^' «* '« '«P'-«°hc fait

."Besponsabilitd", V.TfmT 376 mrT,o:T' ''^ •""°'^''*- Sourdat,

L'aetion de nmadi ne L • '
'

^^^^' ^- ®- ^^^<>' 1063.

-.ie„t.euii:tt:rs:i2;; ^r l^^^
"^^^^^ -^^^^

1881
;
leplaidoyer de preser^S^lfILL^f ^

' '''•''" "
•

droit d'aetion en doLagr^rirdr^r"*''''t ^" ""* ^^»"«P«'«^ J«°r

<5taitlitigie«x desa natul erou'eJeonff
'^"^"^ P'^^^"** ^"« «^"^'«'t

II suffirait de ^pondre q^e 1^ ^TuH^^
'^' '''' ^^-''^

g^ndral,etnedon„erail pas li^ZliW ^^''"^
""'*"""*' P»« >'«« «» '

d.x,it ; or, le d.feudeur „« fa ^u" i'J,J^^^^^^^

au de deur pour acqu.rir ee

a« .^nvoi de I'aetion. Enoutrie dr^Tdv ;"•'^^ /' "'"'""*" ^' *'*'"•''"«

dour que dans ,e but deleeon^;:^!^^^^^^^ ^^'-^
^

conjointe.
'"' "°" •»'<"»'''• P™' P»rter nne sede wtion ~

McDonald

Rankin.

J
f

' «l

,-.
i(

• i.
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V9.

Rankin.

McDonald de Icurs droits d'actioii sans les lui vendrte, ^pour lui pcrnicttre de porter uno

seule action dans leur intdrgt coiiimuD. Cette procdduro (Squivaut ii constituor

Ic dcmandeur procureur pour ccs actionna^rcs, inais iiu moyen d'une procura-

tion ill rem mam reconnuc par notrc droit comnic valuble, ot perraetlant au

cessionnairo do poursuivre en son noni, Vavasseuf, " Sooitfttfs Conimercialos,"

V. 1, No. 742. Troplong, Mandub Nos. 37, 737 et 738. Ce plaidoyer est

aussi rcjet4.
\ : : '

.

Les parties ont plaids longucment ill I'audionce laquestioo de savoir si le droit

d'uctioii qui pourrait rdsulter au dcmandeur u'ii pas et^ etcint par la d<5Cision

desaciionnaircs en assembi&s gdnerale, deno pas poursuivre les direotourS.

Le ddfendeur a pr^tendu que le droit d'action par les actionnaires eontre les

dirccteurs pour niauvuiso administl'ation, resultant du mundat, appartient a la

bauque elle-ni6me, etque cclle-ci peutabandonnercedioit d'action :cet abandon

par la banque ou la majority des iictionnaires lieratt tons les actlofinaires, et

leur enl6veruit le droit de poursuivre les directeurs,en .leur nom personnel. Ces

principes sont exacts et cbnfbrmesii. la jurisprudence ifranjaisc, qui est parfai-

tcment etablic sur.ce pointNL'actioniiaire ^e pent potii-suivre I'administrateur

ou le mandataire de la compagnie qu'ik d<Sfaut de polirsuite par la compagnie

elle-menio ; il excrce alorsle droit d'action' de celleci pdur la part d'int^rOt qu'il

ypossede. \

II suit de Idi que la" soci^td peut r«Sgler avieo le* adniinislrateurs, et leur faire

remise du droit d'action moyeivnant unc indemnit«S, ct, dans ce cas, le droit

d'action disparait. Ceci s'entend de Taction qui appartient i la compagnie pour .

mauvaise administration, et qui <-^sulte du mandat ; il on serait autreracnt de

Tactron qui app^rtiendrait a des tiers centre les administrateurs, et de;celle qui
^

r^sulterait d'und^litou quasi d^lit, sans rcjlation de mandant ik mAndataire

;

'^nsi les cr^anciers de la compagnie, les tiers qui aoh^teraient des abtions ik un

taux au-des8us delavaleur r^ellc, par suite des rapports exag^r^s des dirccteurs,

ou mSme les actionnaires qui prcndraient de bouvelles actions dans les uiSuies

circonstances. ;

1. Vavasseur, aoci^ysciviles et commercialcs, Nos. 743 i 748. '

2. Vavasseur, id., No8. 862, 863,804.

Si la corporation, ou la majorit<i des actionnaires r^unie en assembl^e, avait

defaitd^churg^ les directeurs do toatc rusponsabilite pour leur aditainistration, je

renverrais raction actuello comme ayant cess^ d'existcr, mais cette pretention

n'est pas fondi$e en fait, et meme le d^fendeur he plaide,point I'abandon du

droit d'aotiop par la corporation.

La seulo question soumise aux . actionnaires ^tait de savoir si les directeur"

seraient ponrsniviif en doiiSmages au nom de la banque, ainsi que la chose avait

4t6 r^Bolue ii uno assemble ant^rieure, savoir, lors de la nomination du comite

d'enqaSte ; et la s^ule resolution adoptee par la majorite des actionnaires fut

qu'une action ne serait pas intent^e an nom de la banque et avec aes fonds.

Cette resolution n'enleyut certainement pas le droit d'action aux actionnaires

;

son objet mfime 4taitde laisser les actionnaires poursuivre en leur nompersonnel^

-g'ilg le jugeaient a propoa.
;
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D'ailleurH. I. question; no seprtsente pas.

' ~

tears. Voioi coLJtuZldeVrf^t^^^^^ ^r""*" '«« """'«"« '^•--

suivre^qu'il I'a misoTfllt '* !*'"''"'"'"'» ^"^ '«' Manque a refu«5 de pou.-

qu'il est laux que 1. banql rrefL ^ ^

^'^"•^'"''
P'"''^^ «Nci..Ien.eDt

.u^est .0. d^^puid.;zztii^srr: c;r ''''''-' - >
Je passo au uidrite ou au fond de Paction

^ ^'* •"'"'1"«-

e«x.»C.mes charge. paHa oi d
" 1 „

^ T. ' •'^'"'"'«"-'»*!«'' don' ils ^taien

t

les^ta. parent Cl'::'r:.^^::"£'::.f '^r' '"^^'^
examine ieslivrcs de la bann„«

' '^°"*'^'*' "' '«« ''^"fier, et do n'avoir pas

traneigeait. '
^"' P°"' "" ""^^''^ "" ''^""•"nt dcs affaires qu'e«e

nm^ ien fi.i.s snivants de a,avaise administration, savoir

' det b?:;:::
"^"'^ ^" '^"^^^ -' ^-^^ les .ividendes": ...e .0 capital

continues en exerciee. Los ^tats rnr^r; T' '*' "^^ ''' ^'*'«' '«« «"*

pies reconnaissances ou chltl iTnttTLT"'"'
"^^"* " ^^'"«' '^^ ^•°'-

tanlsen.prunt.sdesbanq r^ratJ^^^^^^^
.nsolvables, et les .„„-

60. Q-losdirecteurs^ntjLirLuretl r"l^^^
faisant perdre des sou.n.es considerables

"*
f'" ^^, T''

^'''

II ajoute que Tadministrution dea nffair^^ a^ i u /
ses co-directeurs, durant les deux nn^fTui out i"r^2r

'" '°

T"'^"
''

ont eu pour effet de faire nflrHr» i i i
^ ^ ''^ '* premieriout 1879,

an oapiLl do «3 47V22T out^nl .''""''"""""o
""""^'^^ trois4illions s«r '.M" »o,»i <,«^*, outre une reserve do 9247,650 •

I^ d<f..d,„r „. eo„u,., p.. ,^ 1..^^ ,. ^ ^^^^^ ^^ ^^ ^^ ^^^

McDonald
V8,

RsnkiD.

<!
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McDonald
vg.

Rankin.

-nistr^c^, etque cclto mauvaiso administration n cntratnd des iJ«rtOB considurables.
Mais, dit-il, dans sod septi^me piaidoyer, pour tout ce qui concerno I'adminis-
tration dos affaires de la banquo, Ics directeurs ont a<ii de bonno foi, oa meilleur
do lour connaissance et capacity, et no eont point coupablos do n^gllgciioe; les
poites n'ont pas ^t<5 caud^es par eux, niais par le g^rant gindral Ronnie, Ic

couiptablo Morgan ct les autres employes de lu banque,\qui ont tromp^ et dii}\r

le ddfendcur ct ses co-directeurs, leur ont caoh^ les transactionsjju'ils faisaient
ct les informations qu'ils poss^daient, ct qui ont gdn^ralemont agi de manidre
ii lea tenir dans I'ignorancc dcs rfctos du g^rml gdndral, du comptable et dos
autres employ^ do la banque, mater(5 left prdcautions prises par les directeurs.

Lff question floulevde par ce ^ilaidoyer est de savoir si les directeurs sent
iBoupablcs de negligence, ou s'ils ont apportf dans I'cxercico de leurs fonotions
riiabiletts, la diligence ct lo soin dont ils etaient capables, ct qu'on a droit
<J'atten(ft-e d'un homme diligent et entcndu aux affaires de banqae.
Lb d^fendeur ne nio pas dans do piaidoyer que I'administraCion inconibait

aux directeurs, en offet la loi des banquea, 34. Vict. (Ottawa), ch. 5, sees. 30
et 33, porto que le capital, les bien« et les affaires do- la banque sent adminis-
trds par un bureau do directeurs qui peut nommer les employds ndcessaires, et
niturelleineut peut les r^voquei' et les renvoyer, car le droit de nommer impli-
que celui de rdvoquor.

.

'
' '

Les empioyfe qu'ils nomment, et qui ddpondent d'eux cntifircment, sent
nonim^? pour les aidcf et non pour, admini^rer H Icur place. Si ce^ employds
les ont trompds invinciblement, et ont dilapit* les deniers de la banque malgrc'
la surveillance etle contrdio des directeurs qui aur^ient apportd dans leur gestlon

,

le ^in etla diligence qu'on peut attendre d'un homme d'affaires diligent et'
entendu, les directeurs doivent litre absoiis. La loi exige du mandataire qu'il
apportc dans I'exdculion de son mandat I'habilotd convenable et toua les soins
d'un bon pdre de famiUe (C. C. Art. ltlO>, ou suivant la traduction anglaise
" reasonable skill and all the care of a pmdent administrator," m&is rien do
plus. ,^ ;.

. . [ M

Le mandataire ne peut d^s^ier ses pouvoirs 4 d'autres, sans unc permission
expresse du mandant, sinon iHdpond de celui qu'il s'est substitud. Art. 1711
C. C.

*
'

11 peut oe faire aider par des employds suivant les besoins des affaires qu'il
transigo, mais ii rdpond do leur malversation s'il n'a pas pris les precautions
ordinaires dans le choix des employds, o^ s'il 'ne les a pas surveillds convenable-
ment. Surtout, et c'est un point capital, il nomme les employds c^ont il a
besoin pour Tnider, mais non^as administrer & sa place, et s'il leur abandonee
I'administration il en rdpond. (Art. 1711, C.C.)

P'apres la m6me loi, les directeurs eont tenus de soumeftre a chaque assem-
Blde un dtat coinplet et ddtailld des affaires de la banquo avec lea jnjlications
mentionndes au statut, et montrant, d'un c6td, les engagements de la- banque et
les sommcs dttcs par elle, et, de I'autre, son aotif ct ses .ressources, et'indiquant
le montant des sommes dfies k la banque dchues et non paydes, avee estimation
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""^
"

oorre,po„da„cc ct les fo.6^ZZZZT\ ^^'- '^'^ ^^ J--' '«

capita vers.. 80„t conjointe„,eat ^ Cid f^^^^^^^

'^^ ««-it reffetd'entaa..r le
ce capital comme d'u„e dette dfte 4 la bltr .J''''^"f

•*'"' ^" ^""^"' ^o

.
^^t fa„, a„ sujetdes affaire: de"' tnorLr?^ ""^''"^^ -
envers tous eeu, qui seraientin^ui ;„„eS T ^ ^^"'"''''' '^^^ ^'^^«^-Ses

Jels so«t Jes pouvoirs et lesd^LTl?''' ?.''"''• («««*-'«^-)'

. I-a premiere quostion Qui sa n!3T
«l"-ecteur8 de banqub. ' :?• >. - ^ .

Toronto. Un bureau provisoire de d^^ T ^" ^^»' ^''°«'i'a" Bank de
fut„o.„„.,paHp...u;eerpt;^^^^ pJe

Lfd^f' I
'7«"«"°»''^^ »eR"e ce jour 1^

'
^"'''^ ''•"""«"" "^oisi;

~

iitoi 'a^ba:q;j?:^:^:ns;^:j-^^ c'.a^jusq„.ij,^i,
tears en juin 1880. - V"«»" ^ 'a "omiDation des liquida-

SJ?'^^^^-^^^^^ la .auque Coo. '

|>p.6>6et.suiv.) '^''"°"^'«"'T'««- (Rapport du comfw/
Trois ans.plus tard, le 31 iuillet lft7Q u . ^ ' '

•

.^esportes, ]„ r^serve^tait S^fJe eV°^^^^
eng^)utJ§. (D^p, de P. S. bZ^'V"!

cinq s^.dmes du capital .taient

et 3J par cent avait5eperHiaD 4t4 v!Tu>Jw^ l^'^^'
^° ^"'^^^^<> de 3

de r.nn^ 1876, Je ler iai etie ierjl "br« , T ""'""• ^^ ^'' ^"^^^^
wAera6cembrede8ann^l877eMS'7ft

\. ^*»'

"

McDonald

BanUik.

a«FTBMBBB::rrbi.
36, i[o.i^
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VI.

Baakin.
Des ropp9i(A brillnDls accompagnnicnt ccr ddolarotions de dividopdea; dea

• rapports BcniblubiefT <;tuient publj^s dans la Gazette Cfficklle tou« lea mois, au

,, d<5«ir do la . loi 8ous In ignnture du. prdnidcqt ct du g^rant. Mais lo 24 avril

1879, Icp dircctours rtconnurent qu'ils ne pouvalcnt pnyor lo dividcnde ordi-

naire do mai, et rdBolurcnt d'envoyor nuz aqtionnaiies uoe oiroulaire pourcxpli-

quer la chose.
'

,'

^
, ,

^

Voici cette oirculaire (p. 11 du rapport) :

—

;

" I regret to inrorm you that, owing to tho serious Iospc^ wfiioh this bank, in

common with cimilar institutionc, has recently Hut'tai^Qd, tbo dircC|orB find

theniselves unable to declare a dividend for the^r«nt six months; and I am
further directed to state thut, after a careful ezaminaiien and valuation of all

the assets of the bank, including the business premises and i3«curitic» for ^ast

due debts, in which the shrinkage )d value has been considerable, tho direc-

tors are of opin^^that, in the interest of the shareholders, and with" a view of
securing an carter resumption of dividend, it will })e ezpedicnt to reduce the

capital st9ck of the bank. <
,'•

*"1 he directors will thereby be enabled to set aside a ftind sufficient, not only

to meet all ascertained losses, and to provide for any that may occur in connec-

tion with curr'cnt loans, but also to create on adequate rest.

(Signed.) - " F. HINCK8,
"Prksidknt."

Le 5 mni 1879, les directeurs d^cidercnt de s'adresser & la l^islalnre poiir

r^duire le capital de la banque,^ et lecapital futlr^duit de 40 par cenjt par un
statjitTr-anctiqnn^ en mai 1879, quoiquc les^dirrCteurs n'eussent demands qu'une
reduction de 33 par cent qu'ils trouvaient ^ffisante pour permettre di^'^ay^c iln .

, dividcnde «ur le capi^alr^duit^ H restait suivant eux, api^s ccltc reduction

de40par cent, up surplus do $943,707.47, (v. n\inutc book, sSunce 2 juin

1879. Rapport du Com., n/i 2.)^

Mais h 3 juillet, le gdriint g^n^rq^l r^signa sa charge, et le is juillct 1879
les dii^cCiieurM infornv^ent, par circulaire, lc»/ action naires qu'& la suite d'un

nouvel exumen approfondi, after careful investigation, I'avoir de la banque
pourrait r^uli^er 91;250,000 ii $1,500,000, ou 60 & 75 par cent, du capital

r^duit. Telle ^tait I'opinon du nouveau g^iaut ^^nigrul etifi tous les direc-

teurs. lis e^Sraicnt pouvoir se justifier plus tard de ruccmation de negligence

ou de mfiuvaise administration portee centre eux. (Minutes du 15 et du 18
juillet 1879. Rapport dii Comity, pp. 12 et 13.)

M. Archibald Campbell, nonim^ le 7* juillct g^rant & la place de Bennie

d^EQissioDBaire, suspendit-les paiements, ct lierma la banque le 31 juillet, du con-

eentement des directeurs.

Le piesidcnt. Sir Francis HinckB, ctqaelqucs aut'rcs directeurs Ise deniircnj;

de leurs fd^ctions en septembrc 187?, probabletaient ik \a suite de ce rapport; le

d^fendenr i'ut nommS' president ji.(-a pkce^t continua cette charge jusqu'en

juin 1880, alors que.des liquidateurs furent Qomm^s suivant la loi.

.y Le 23 juin 1880, le« actionnaires r^unis en asEcmblde g^n^ralovat nomm^

f o

'Si/-
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^0 rapport pr<Cao„t<$ fut un rCWtoU o ? ""°r«'"»"^«
d«» .ctionoaire,.

fut vendue en 1881, d (a sod^dC^narT" v n"
'"'''"•"' "^^ ''-''^

. I^a pcrto d« «3 264 874 17
V.nn«'»«n Securities Co.

tie dee avancea et d^s cscomptos A dc8 cl 11 ^'V m
'""' *" P"'''^" F«"-

'en.ontent presque tous. j-cntendn L n.
^ 'nso'vableB, dor.t les eommea

d? CO chef Be niontent A pris dll-Wll ". '

""* '"'"'l"*^- •^«'' Pertc

ba-que. Sir Pranci, Hincks admeTnuel."
**' '"'"*• ^ P''^«'<'«»' dc L

"

la Plupart de ccs comptca ^taienrdr T^Z "'""'''''C
^^^ '« S" ^^^ 1876,

^ tan;seonsid<i.bHet]od.bitdeal3eo^^^^^^^^
Une autre cause de-yertes ser.it lo p » l^rtrd'li'T""'""' ''"^•"«»»^-

'

et au mojen d'emprunts pendnnt auISe„l ''"'t"''"'
' "^"'^ '^ ^"'P'^l

6. 6 Bt 7 par cent depuia avril imZrZ """' '^J'"'""« *^«« '"t^'S'^ de
.pour des n,o„tantB eonsid.rabW tl^^^^^^^^^^

'"'" ""'^ ««'- t>-q"e
perdue 4 la suite de jeu do bourse ZZirT''''' "'"' «*«"»« d« •66.000
que pour les emp^cher de to^K o'utj^ea'r

''"'''• "' '" ''''*''"'» ^« '« !>"«-
une mauvaise administration

; e fin
" 1" '^^ ^ '*"''"''"'"''

^^'"J""^
deuxans de deficits, qu^, s'accumnla/ .

^'"'' d'administration pendant

«>j»Pte. « «». ,™„^„,^ „'i ;^„7?"''> " "»» «"«.. comment c« •

ocjap^ d« W Ci.y B«^. S. f.
'Z ^.17"' ^'r*'

*"""' "•""*"• '

dwembr. 1875, d. «7,48M2i U^Clt"* d&ouverti], d.,.d„ „
du d.m.,,de„r, « ,0 «moi, Aroh. cllu Z ST'

*''*'• "" «' B2»
^ • *^P«» P> 33 •> ,<

iUnUp.
s
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BtnklD.

J

On voit par cea cxlraita, qu'4 la datodu 20 juin 1878, ce oompto d{ait i,

ddcouvort, overdrawn, dc 88&,103.70, ot lo K juillot 1878 do' 9100,845.59.

L'fixhibit B5 (|». 8 Doc. inipriuid) poito cc montoDt, lo 10 novonibre 1878, ik

$163,529.28, Havoir:--

981,895.68
30,360.00
33,283.00
8,000.00

$153,529.28

Oopcndant les diroctcurs lui aocordont conslaminent do rescompto, conime

on le volt dans lo livre d'oscomptc pt dans lo livro des niinutoB sigiMSs chaque

fols par lo prt^sidcnt do rassembldo dos dircctcure.

La plupart dcs oomptoa important^ Bont dans le mfimo can. A lu dato'du 10

novombro 1877, los avances 4 ddoouvort s'dlevaient it, $583,291.69.

Le 10 mai 1878, dies dtaicnt do $860,097.04. .

'

Le 10 Dovoinbio 1878, do $1,107,037.24. .

'^

Ce fail cai constatd par Ics dtats hcbdomadairos faits rdgulidroment ot copies

dans un livro special, et par I'dtat giSodral Bcmi-mensuel copitf dans un autre

livro special tenu 4 cet effct.

(Voir los cztraits Exh. B2, Document imprimis, p. 2,Eb. B9, B14, B16,

Naturollonicni, la banquo n'avait auouno garantie p6ur oes avanoes que le

cheque du olieot ou son bon sous la forme d'un billet ii demande.

Lo olidque augmentait d'autont le d($bit.da eonipte dos ddpdts. On pcut

voir par los extraits du compte de ddpots do Asclior & Go. (Bit) ct B20) que

los cheques dtaicnt prdsdntds tons les jours et piusioure foia parjour. Pendant

trois ans le cuissicr (Receiving Teller) Louson, garda enj[^efte-feuillo comiQe de

I'argent en oaisse dcs billets protostds au montunt de .$50,000 k $200,000 et au-

del^, parordredu gdrant gdndrul Eenuie cti!kla connaissance de Einncll, lecomp'

table de la branche do Montreal, qui tous los jours vdrifiait la cirisse de Louson,

k la connaissance de Wctbey, assistant gdrant, ot do Pridhara, ooniptable en

chef de la banquo ; cos derniers vdriBaioiit la oaisse do Louson deux fois par

mpis. (Ddp. lx>u8on, par. 2il4 ot 11 & 14.) •

\^

Cos billets avaicnt dtd rcmi^ 4 Louson pour fitre* collcctds, et cprrespop^

dajcnt aux ch^ues donnds par les clients qiii n'avaient point dc fonds on ban-

quo. Louson considdiait cos billets comnie payds et de I'argont en caisse.

Kinnell ^it (p. 7) qu'ils furent d'abord gurddar un jour ou deux, on atten-

dant qu'ils fussent renouvelds; ils sent eqsuitc restds inddfiniment entre les

mains de Louson. Ccs cntrdes avaienl un double but,— de diminuer d'uutant

le montant des billets en soufifranco et d'augmenter le numdraire en caisse. bos

eotrdes so faisaient ouvert^teent ; la caisse, qui ne devait oomprendre que Ic

numdraire en mains, les dentures du gouvemement, et les billets et ohdqnes

des autrcs bauqnes, coniprenait en outre un item dc sundria, oomposd dc bidets
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.1

Oatetir OffideUe, io nionloiit dci* dtfcouTcrtii ^tait port<$ dnnii In ooloniio dci l)il-

loln cH(>oiiipt<Sa et cournnta, conimo Io monlant den vnipruntii <<tiiit porltf i\ In

ooloimo dofl iUyfSit, do i«orto quo k-d doui ilonwi, d<!couvt'r»Oi dun cliepiii ot

cinpruntfi par In bun<|Uo, qui uurniont dQ doniicr I'dvcil nux ftCtlonnairoH, nor-

vaiont & augniontor Icur conflonco dnni radniinislrntion ot d JuMtiiier Io paio-

niont dcH dividondoH.

]<o coiiipto dcH billotH crcomptda ot C3uraiitfl no coniprcnnit pna aeulomcnt doa

BomincH do nix i^ lioit cont millo dolloi-H d'ovonccH h. ddcouToi-ta (ovrrdrc{fU\

miyia onoort) Ioh ddponacH prdllminalrca, lea inttfrOta poyda, In popoiurto, etc.,

etc.

Ainal dana Io nipport ou gouvorncmcnt du 30 novcmbro 1877, tolqu() publid

dnnH la Gazette OfficicUe, lea billcta cacoqiptda rt cournnta aont porldn a t7,102,-

170.34, mail I'dtat gdndrnl dca affuirca do la banquc, tol quo portd nu livro tonu

ii cct cffct pour la acmaino flniNaant le 30 iiovcuibro 1877, donno |ch billota

eaoompUSB ot cournnta 4 9t!,403,848.56, ct Io montant dea comptca i!^ dijcouvort

A 8647,171.09. 11 fnut njouter oe dernier inojitant ill colui dca d^pcnaca

divoracB (mOtiio lea anlairoa) ot d(}a billcta c8Compt<$8 ct codronta pour arriver

au chiffro do 87,102,178:34, dit M. Oompbell. (Ddp. 24 ot 38.)

Lea billota eaoonipt^a etcourants port4s dnna l'($tnt fourni au gouvcrnomcnt
pour Io SOoctobro 1878 eompronncot 1808,749.82 d'overdrt^ft$, tol qu'indiqu<$

dana I'^tat gdndrnl do la banquo pour In mome date, el, do plua, $22,846.73
pour d^ponseB prtSliniinaircB ; tfiS,894.12 pour int^rdt cd Buspena (interest sui-

pense account) ; $71.00 pour loyor ; 9161.&8 pour papoterie ; $30,591.67

intdrfit dchu ; $17,191.60 intdrfit occru aur lea billets eeeomptds ; ct cnfln $7,-

998.04 pour divoraoB ddpenscB auz agenccs. (Campbell, pp. 25, 26 et 38.)

J'ai dit que Io giSrant et trois autrca o£BcierB do la banquc, Icb plua 6lo\6s on
poaition, et en ni^mo tcnipu lea Bui-teillants du caiasier, oonnnisaaicnt aa con-

duite et laiaaoicnt faire ; mnia il y a plua, o'eet que deux directeura, M. Reekie,

le Tice-prdaideUt, et M, Ogilvie ont fait rinapection do la caicse do Louaon en

compagnio do Bonnie unafois en 1876 et une foia cii 1877, et ont accepts les

billets protcBtds detenus par Louaon, comme du numeraire dona la ooisae.

Ronnie fiiisait npporter Ics billets pnr Io caiaaier pour verifier leur existence et

lour montant, et pour ccia Ira tirait do leurs plrbl^tB respcctifB. Lcs dirccteiirs

furent satiafuils, etr la caiase fut ccftifide coiTeotc.

Evidemment, ils ne comprenaient pna le premier mot de la fonction qu'ils

exeryaient, A, moins de les aupposcr complices eux-mdmes, ce quo je ne puis

fairo dana les circonstnnces. Voyant que le caisaier avait ces billcta on mains
qu'il les entrait dans aa caisae, ct que Icg^'rant, loin de faire aucuno rcmarque,

lcs cxhibait ct vdrifiait nvec cux, ils ont dtk croii'o quo Cela se faiaait toujojira

ainsi, ct quo leur devoir h bornait A jrd^ifier lcs billets, il n'est pas surprenant

que durant I'ann^ suivante les affairea ee soient oggravdes cliaque jour.

Ce sent lcs deux aeuls ezamena de la caisse fnits par les directeura, qui n'ont

jamais fait inspector I'agence do Montreal, ni cello do Toronti), la plus impor-

tante aprds Montreal, par leur inspecteur rdgulier, M. Campbell

.



7| .^

— 8DP«inoH counr, mm.
' ''

^^

-
'I""

1= «».„,! !:• .v: „'t,ir:'zr, T""-" •"' "">""•" -"'^ "•"'"

E' n*x tutreii aKoncM do
* =*'"••' •1,792,403 00

Toronto figure d^n. CO deiaicVchilri^'Z;'
* 1.044,ill8 00 * '

^vor., autre, por.e.p,uruo„.„3I^^^^^^^^^^ «l 373 00
J^poniiOH, iiit<5,(jt, etc • 191,648 00

'onnnnt un total de —
lifliMant UQ surplus do.!.....

•••' 3,1^5.877 56

688,996 61^ .

" •^°-'^--«-Pita. Pa,.oe,ar.,o.edo......... ;;^~
'

P«ux compter de MontnJal' ?„ 1 I
"""'*'''

'° '^«"'*»' **«« P""«=i-

comn,e nyont f„it pcrdre si 600 OOV. «T '"?'*" ™°"tlonn68 par lo comity

comptesa .t. perdj^^x^p^;^ "^T:" ^f"f «J<5c6u.ert do cL Z'o ^

deux ou troi«, ...aia ni Job una ni ioM ^""" ""^ f«i«f«o
' moins

bell p. 31.) °'^"'<"^^"«nH000 8ur«l46,840.'(Canii/.

pccjif. i.» * ,. .4„jt°: tTue'r. ::^.:t'^.^"^ -«
l«.t d dicomm pour cIimud d'e«x 4 r. J ."T .? ** "°"' ''"•"°« '« "Oil-
Be

(p. 17 l^prtJT) p^rp.V",J.lXp )L°°"T'"
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- T;. ^ , „ Montant da Pe^im tf,t„I„„•km. \Noiiw ilM ollentP. •Klr..u»..rl («i>rrf//-,</>i) tor-« .to U
.\ ^„ U 10 rmuiiibro IH78. HiiwMhiUi.
AteKerACo llfta.ftJM 22 laoVHli) IIH

^l«)«Uhj&C'o au.UOl 08 IMH4H 71V
CouportJtorgw U»,H22 2fl

* 72 113 H7

OttihlngAXDo .., \u\\h ^
. «M70 79

\ (4.10 21 I

DnvidiMHi BroikACo... 2H,109 tXS 94 220 9g

» '.i*"''.*!.'"-/
"'•"''"''*> Ji4.tf27 00 2:MM»0 00

"

41- *t"'^""
* ^"'K-

»=*^.''*« 45 . i2a.a.<R 10

5- »',""'>•'' V 4;J.2I0 07 • 38,000 00

-I Jii . i";-VV-"\
20,.i7ft33 48,ftl'8 40

Jf
»»?'*' ••^- »»9.=^«3 03 141H40 0<|. ,

,
W.H.Kil«jr,.«.„...«..«^ 21,04129 «5,00(» OO"

' ^o**' .....XT •i,aia,u97 87 '

r

.' Toui romptoH tftftient oonnu* o6ninio ^uuvftiii p»r le mmide onrnmcroiiil, ot

% <Jtajont cauao quo lo publio u coBinionutf a oerdro oonflonoo danii U bmiquo, do
ttvrlor 1877, iiial^rd doa dividondo* rdguliera d« 8 et 'i\ par ooiit duui foia par
iinndo. Cu ninnquo do ooii6anuo a donnd liuu A remploi d'un hnthtr par Iloo-

^ nio ot lo prtiMdont, ct onituito au syridiout doH dircolouiii iM>ur aohottr loa notions

do la buiiquo & la HourHo, Ion euitiAolior de bttiHaor davaulAjjo. (SimpMon, pp.
2, 8, 4 ; Cmpboll, p. 18.) \

Loa oontinia do lo bouq'uo on parfaiont oomino dos comptos boitcux (ihakjf)

(Struthcra, p. 2); lo ddtunJuur udinct qu'il oiDaiddrait Anchor, Kortosk,

4 Beottio ct DavidaoD coinino auapcotM (pp. 29, 47) ; cepondaot, lo monttnt dea
avoncoa i. d^ouvert et do roacouiptu A cossolioiiu augmooto aana coasc en tnfimo
tcni])8, avpo* cctto pai'ticularit<S rumarqudo par M. Campbell que 1^ billcta do
prafiquo Bont rnrcM ct ccujt dca clicnta tr6-i <51ev<Ss. (Mp. p. 17.)

Cos avancca i^noruics aiiiiH fturuntie 4 des inaolvablea dtni«tit ii^stifiabloa.

Si lea dircclours, dit P. S. Ilosa, ttSmoin du ddfcndcur. (p. ^0), ouaseni cxumind
lo livro dos d<5p6t« ot colui di a dluta mensnola do lu banquo, ila n'dtaieiit pnM juati-

_

fiabloM do fairo cob uvnnooa. II no peat y »voir deux HoiitiinenUi Hur co point.

LeSyndtcat.—J 'at incntionni que dia ftvrier 1877, lea notiooB do lu Banque

T^ Oonsolid^o ont coiiniioncd ilk falblir, ot quo Bcnnio, a la ^winaisaanoo ct aveo la

. aanotion cxprcseo du president, eiiiployu M. SinVpson, broker, p«ur aclicter aux
frais ct iipem dc la fianquc, Ics DCtiona do odleroi lorB<iu'ollc».fl<Johissaicrit, ct loa

V rcvcndi;6 cq/iuite lo micux'qu'il pourruit. II achota ct vendit^^ainsi juequ'en niai

1878. ' Siiufdo liJgdrea fluctuations, dit Simpaon, loa notioiia ^endaient & dMinor

/ tout Ic tcfiips : " Jt wat a falling itpck all the time with fluctuationi." II

payait aoa achata par dcaohAques sur la Banquo Consoliddo qui lut avait ourdrt

_ 1__ "" crddit, ct loraqu'ir vendait lo produit ^tait ddpoad i mn credit. Lo'stock dtf-

.clinait continucllement, dit-il, paroe quo la banquo ^tait aoupfonndo d« raanquer

T



«^T»
^^^t''-^' W- K

SUPMHIOR COimt. 1896;

".'1

pliquo ce, cojptc, o«I„ 7„. .

''"I"**" font par.k Co q«| com-

<» *rv.<. etc. On tn.umi tou. 1^ 1. M^ 'I
'""'' ^"""^ ''"""'' «•"''''>

-iv.. quo M. c.„.pberdrr:cir c; '"(^""tilrr'^-
^''- ^^ *'

dour, John Runkia et John Gr.„t tli!? ^ ' P"" ^ ^' '^*«'*'«' '« '^^''«'"

co«,p.e, de ,^dioa,« cxc^,l„., gj^ooo dWoo 411- t
*'"''""' "'''''""

p»i unc perte not.o do «65 091 79
' "' "* "*"" t«rmiii4«i

"yndioat.,. Los d r^t^'Jl
"*'?

':
''"'"»"*^ • P«"^° •«5.091-79 avec lo,

cetto rcHpo„H«bilit^ rr«uraarj.lr„ Jr
^°"'"'"'''

'° "^^^It de U banqu.

;

p-riioip^.
"^

,

' "*'"''"™ * '''^^'^ "^'« ""fcro to«8 ceux qui out

t«ux ^lovds faits a«x aulUlaurr; .1 B
'"'^P'''"'.^ extn.ordin«ire« 4 de.

rer coa emprunts. ^
^ -^"*"P*^^ •

MtlWtMM

Ibuiliiii.

'»•:."'

mm

w

\

^



ft

^y

p



234

J. 2^"; -aril

vri (-^ vynT- Vl^1^> 4****,T f

SUPERIOR COURT, 1890.

MaDonald

lUnkin.

f:

Lo 27 avril 18*77, la Banquo Consolidi^e cinprunte dc la Banquo dc Montreal

f100,000 & 6 par cent; rcmbourenblcs 8ur avis dc 30 jout-s.

Lc 22 mai, clto nclidte £10,000^tcrlins; do oliangc ik la'Bnnquo do Gommeroo

ik 9| par cent, remboursables sur trois iiiois d'avis, ct elle les ruvond sur place

9 9-16, perte 1-16 par cent.

Apf^s plusicurs autres emprunts sous formo d'achat ot vcnte de chaogc, aveo

pcrto cliaquc.fois, la Banquo OiJnralidde cuipruntu do lu Bunquo do Montrdul,

le 3U ootnbre 1877, $100,000, int4r6^t k 6 par ceut, rcmbours ibles ii dcmande

;

et lc 29 novenibrc, (25^000 de^dbt k 6 par ^ent. Dcpuis co moniCDt, Ics eui*

pVunts augmentent rapidcuient,°queiqu08-unR k 5^ par cent, mais la p1up:irt i^ 6

par cent jusqu/'<!a ootobre 1878, et ensuitc TiniiSrSt moDteii.7 par cent, outre qi'.e

^ banquo don^e Ics billets do ses pratiques en gQrot^ collat^rale. (Voir le ta-

bleau des emprunts p,^ 21 dn Rapport da Comit^, ddp. P. S. Ross pour ledeman-

deur, p. 15; Ounipboll,
f>.' 20.)

JJes emprunts futts pur la Banque Consolidee, depuis le 27 avril 1877 au 20

moi 1878, soil dircctement des autrcs banques, soit par I'uchut et la revente du

change sut Londres, se montent k plus do quatre millions de dollars.

Le lor juin 1878 elle devait pour emprunts.. 8248.597
''

Le 31 d^cembre 1878 ..i............ 725,134

Lo 24 ootobre 1878 629,000

Lc 24 avril 1879 971,4^5'

r niai 1879 elle a emprunts do la Banque do

MontfSaR^ar cent > 570,000

Etlo20mai.^r^l7:;T;ijr.,.«^5,....,. 78,000

(Ross, d6p. pp. 13, 14 et 15.)

Int<$ret8.->-Lo comptc des int^rets de tons genres payds par la banque est un

autre item important. II est port<^ duns les ^tats scmestriels pr^sent^s par le

g^rant, comme suit :

—

26 octobrc 1876, rdservd pour iiitdr^t. ;..... $50,776

19avrill877, p.iy^ et re.serv^
'.

91,7^6

;. 29 octobrc 1877 ' "'•••, .92,942"
^ 22 avril 1878 " " ...1 95,537

24 octobre 1878 " " 11^,785

On voit qite rintdr§l iiugmente continuellenient. Burant Tannde expiree en

6Q|obrc 1877, il se monte a plus de $184,J>00 ; cctte somme reprdsente, i 6 par

cent, trois millions, ct k 5 par cent, trois millions sept cent niille piastres, c'est-

&,-dirc, tout le capital dc la banque y compris la rdsOrvc. Durant I'annec finissant

en octobrc 1878, cct int^rSt est rendu k $2i8\000. Les emprunts aux banques

y figurentpour uno large somme, comme on I'a vu plus haut. Voir aussirExh.

B7 (p. 18, documents iraprinies), qui est un etat detaill^ du compte des intdrSts'.

pay& par la banquo. ,
'

Responsabilit^ desdircct'curs.—Le d^fendettr et ses collogues soht-ils respon-

sablcs des pertes subies par la banquo par suite de cette mauvaise administra-

tion ? Ont-ils ez^ut4 leur mandat- avec I'habilet^ oonvenable et tons les soiof

.^^^y^^-.
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'

"' °" d'-nh^bilet^ a«x termes de, articles 1710

apporld tout le sobcrt
" '.'^,'^'"'"f™t'o''dp8 nffi.ires dc la banque, et qu'iU

onTJct^^;:, ; "^! '-r
«'-' ^'/^-^ capable, ..joutant quo los 'perte:

debanVuC^rfr-'ttr^n'' '" banquo, et. d'..pr.s lul. aucuu directcur

etcelaUt (pj9) '"'""''*''^"*^"^^*^"'^''«P»'-J-P"neipauxempl^^^^^

(pif^ltWtfnVL:^^ lelivredes^iuutes

du counts, p. 17 II rl fs S-r/.
"'

'" '• '^""""^^^
P'^''''^'-'"* ^B-'PPO" ^

f..it pcrdre Isde «500 5lST. K ^
'"' ^'""•"^'' ^°""^^ P*' ^sober, qui a

n'apaseucon„aissanccdese4rr;fLrarT^^^^ ^''

millions dans I'espace de d^v
""'".P"*'

'f
'"'"^"c »« "'«ntent do quatre

Kapport du con.i,rp 21) T,
7'-

"''"
' ' '^" '«" ' """' ^879 (p. 31,

p..r les direLrs pourtt2L n Z^ t'"
'"'"^"' "'*'"'

P"^' ^'*^ ^""P'o^^'

dit il fpp 32 et ^ril I
""'' * '* ^"^°

'
c'^t»'t >'affai" de Rennic

ve.ts iZ 11:^^'^: Z:'^'
' "vaitlui....e deux o„ trois co^ptfa d ou!

• Constances ppur cet obiet on J ? ' ,"T"'
°°"'»'™»«<« «» difK.^ntes cir-

et suiv.).
^ ^

'
"" ™ P*"* '*'"• ^« ^^^» »« rapport du comity (pp. 24

n. s'en est au.ais inqair(p 44 II
t' T '"

T""'
difference, etil

douze^auyais clients eh^questiot I'on 1 'T " '" -'*"'^« *"" ^'^ «° ^
non; ilnesaitpassielle^ ontlr . f"

^"^ g«»™°t'«« coHat^rales ou

^cmpUursr Tour^na"- L ^ 2^^:^1^''^:' r'^""""^
^-

JRc Ronnie et ,e eaissier Louson fuirnl do nf74 ^^^s'lT^
^^' 1'^

d^uverts, U n'aurait certainement pas fait d'ant^ „ o
^'

* *""""» '""

(P.^48). II am run des direcJrr.^lLri?'."r°" '^"i
"^-- «'-»«
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Bankin.
napasciamin^les voleum de la banque brs de' ramnlgamci s'cn ^tont rap-
portd au» ,$t«te fournib par Rennie (p. 60). M. Campbell dtait rinepoctour de
la banquo'j il a da inspector la brancho de Montreal comme les autres, ditil,

- ^ir-
'*

•If'"*'*"
°'" J"»na« vu ses rapports, ni pour Montreal ni pour ailleurs

;

o^taitAl'exfeurifiSTB^uperiJeces ohoses, c'est-Adire au president, au vicc-
prdPident, nu caissier et an cojnptablc, tous officiors Ralarids (pp. 52 et 53)

"

II
ne s'eet pas enqufs, m^me depuis la suspension d« la banque, si lea rapports au

. gouvernement dtaient inexacts ou non, et n'en tfpa/entendu parler (p. 63).
l!-nfiD, si defense, o'est qu'il a 6t6 trompd pat R^nie sur 1e montant de I'es-
compte accord^ aux clienta, au nioycn de bordereaux faux qu'il mettait devant
les directeurs deux fois par semaine. Boauooup d'escompte, d'aprAs lui, auraitm accords par iieniiie hors la oonnaJHsance des directeurs.

Sir Francis Hincks dit que Rennie avait instruction de mcttre devant le
bureau des directeurs, chaque jour d'escompte, c'est-d-dire deux fois par semaine,
le chiflFre des obligations dues p«tr les clientsau-deli d'un montant fix<S, proba-
blement $100^000; les billets escomptds les jours prdc^dents aai^nt soumsi
aux direoteiirt^ etentrd^, lorsqu'ils dtaieot ratifies, dans un livre t^nu il^cet effet,
et signd, sdaiice tenante, par le prfeident. Rennie fournissait Bur\ne feuiUo
volante le montant des obligations des clients qui demandaient do l-Scompte

;

ces ^tats de Rennie dtaient fanx (p. 7, veVso 8). II se croit certain q\e tous
les billets escomptds par Asoher ne sont pas entrds dans le livre des escoinptes

/ (p. 10 verso). Un autre fait de nature & trompcr les directeurs sur le montant
des obligations! des clients envers la banque, c'est que dans le livre tenu pour
cct objet, Liapility Ledger, et dans lequel les comptes sont entrds par lettres
alphabdtiques, plusieurs des comptes les plus imporfants sont divisfo sous diffe-
renta titres, et les sub-divisions au lieu d'gtre dans I'ordre alphab^tique sont,
renvoydes au milieu ou ^ la fin du livre.

Ainsi Ascher avait un compte au commencement du livre, et en avait trois
ou qUatre autres plus loin, de manidrequei les directeurs qui auraient ouvert/
ce livre pour examiner le compte d^Aschcr au cpmmencement du volume n'y
auraient trouvd qu'une pajftie trds faible de scs obligations; de mSme pour
Gushing, Davidson et quelques' autres. %-
Les tdmoins Ross et Campbell se basent presque uniquement sur ce fait pour

excuser les directeurs qui, suivant etix, ont dft.etre trompds par ces divisions
des comptes, ca^ ce livre, disentJls, est prdpard uniquement pour I'infofmation
des directeurs, et est mis, b. chaque sdance du bureau, sur la table, pour les guider
dans I'octroi ,de I'escompte.

Jen'hd&ite pas 4 rejeter I'excuso des directeurs resultant decette division
des Oomptes dans \6 Liability Ledger. En premier lieu, le ddfendeur n'a
jamais ouvert le LiahUity Ledger, niaucun deslivres de la banque ; il n'a done
pasm trompe par la division des comptes. En secoud lieu, le president n'a
pasdtdtrompd^noo plus par cette division, car il declare avoir examind frd- -

quemment ce livre, et avoir connu oette division. Quan£ aux autres directeurs,
on ne salt pas s'ils ont ouvert le livre ou non ; mais aucun n'a pu Stro tromp6
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^:

m
pnrce qu'il y avail, pour se guidor, I'index aux nomsqui acoompagne lo volame

n '^'"k'XT ^
*"""

l^ "^'"P**'* "* ^ ^"'*« '«• P^g** «»« volume, ooipmo H'.

.rtfi^ ?" '' reconnaitre (d^p. p. 35). Si quelqu'un de8 directeurs
eut 6i4iromp6 H co sujct. le ddPoadeur n'eut pas manqutf do le Mre entendre .comme t^mpin. II n'y a done pas de preuye qu'auoun dirocteur ait 4t^ trompd
par cette dm«on des noma dans le Zia6f% Ledger, ct en regardant 4 I'index.
Itt dividion dea comptw dtait apparonte.

D'aprts xM. Campbell (p. 18) et M. Ross (tiSmoin du ddfendeUr, p. 7), cehveada fitre sur la table des di^ecteurs A chaque assemW^e ; o'eiLreuxqn il est pr^par^. '
,

*^ •

Sir Frunois Hinoks d<Jclare dans un protgt du 7 juillet 1879, entr^ au livre
des minutes, que ceZia6,7% Ledger tftait examine de temps 4 autre park
bureau des directturs. et servait a faire oonnattre le montant des^ obligations
des clients. Outre le -Livre des Obligations," Liabiliti, Ledger, les direc-

d^pfits, Icl,vre.dc8 (Jtats hebdomadaires et oelui des ^tats mensuels
Cesontceslivres que les directeurs devaient consulter, et non les petits

papiers de M. Ren^.e, |jUou8 out disparu, et dont on n'aW produire un seul.H lis ont 6t^ troiTji^gf^nnie H ce sujet, et lo t^rnoigna^e de Struthers tend
i cOBfirmcr lpdjM|Franois et du ddfcndour, c'cst par un excds de confian'ce
en itcnnie, lei^j^KPPi ct par negligence et manquo de soins do leur part.Comme le d.t fort bicn M. Campbell, si les directeurs eussenttft^ des banquiers
experiment's, et qu'ils eussent voulu y donner I'attcntion ndcessairc, ils aurai^t
puouvprleslivrescux-mgmosetse rendrecompte des affkires. (dcp, p. 43

)

La lot des banques donne aux direoteurs le droit d'examiner en tout temps les-
livres et comptes de la banque, parce qu'ils sont administrateurs, et qu'ils ne
peuvent se rendre compte autrement, tandis que ce droit d'examiner les
personnes^u, transigent aveo lu banque est refuse aux actionnaires (sect. 5)
Si les directeur. omettent de le faire, ils manquent H leur devoir ; et s'il en
result* uji^dommage pour les actionriuires Aqui composent la banque, ils en
repondent. Autrement, leur responsabilite strait illusoire
Le defendeur dit

:
Je n'avais rien a voir a I'administration ; o'etait au pre-

sident et au vice-president d'y voir. Le president dit : Je n'etais pas I'admi-
nistrateur je tiens a ce qu'on comprenne bien que je ne me suis jamais charge
dadministrerlesaflfaires de la banque; ce devoir incombait A Rennieen qui :

nousavions la plus grande confiance. Dans toutes les banques, dit-il. il fautun chef umque qui so charge de tons les details de I'administration
; quelque-

fo.8, c est le president, oommo en Amerique generalement ; d'autres fois c'est un
gerant choisi par les directeurs.

Jecomprendsparfaitement cette theorie; les directeurs peuvent se diviser
louvrageetla respcjnsabilite entreeuxj mais vis-A-vis des actionnaires et du
pubUo lis restent toujours resppnsables comme administrateurs. Leur respon-
sabihte peutetre plus ou tooins grande, suivaut les circonsta^ces

; quolques-
uns pourraientmSme echpppcr Ala rynsabilite d'kctes auxquels ils n'auraient

MoDonAld
x- Ti.
Bukln.
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€'



238 fPERIOR COUKT, 1890.

I

ff i .t, J \

McI>onAlcl
f.

BHnkio,
po8 participd s'ils avaient gdrO aviq:tabfMttf ct ^n et Wo leur vigilance eftt
<5te 8urpris(j, mais jamais IfJaT ndmlnistrnteurR d'une banqtie na sauraient 80

"

,

d<5chargeK do Icur respon8a6iHt«5>de mnndatairos en afcondonnanl la gestion do
la banque i, un einplojr^^ ou Jtllin des djrecteurs. Art. ITil, 1712, 0. 0.
En second 1ieu,,Jir Francis Hincks pr«Slend quo des l^icoinpteB ont 6\6

i
aceordds a Ascher h|P la p^miaispance des directcurs ; maisil se'tronjpe. . R

' S. Koeg, qui a examitf le liVro dee escon^pies, admet quo touQ les eBoomptei
sont cntr^s dons co livro, mCmo les shapfes billets A demand*^ «^8 endosseur,^ qui ont rempracd lo 21 ftvricr 1879 ics Ch^es ct bons do ^cher (9t Autres,
gai^ds par Louson danssa caisse depuis trois mois comiho* nuiii^raire. \ '

En eflTet, si Ton ouvro lo liyro do resconipto A la date du 24 AJvrier 1879, on^
y trouvo les billet^ suivimts escomptfe depoij la stance du 20 ftvrier. \t approu
v^s : • • • » >

V ff

Bfsattie .:.>..,.. ....^49,460

X ^ Davidson & Bros.......*. •..„ 23,600

-rf V -^f«''f«^:-»--
i..^.,^i. 910^880

" '.-.

V* P'Brien;.....;.... ., '2,200
; Fish, Shep-pard ^ G6........ 5,630 .

S.DavJs&Co v....... 25,450 *•

;!B. Furnf^^Oo;..... ...%........ 67,970
, Kortosk .....^.;, ......,i.\ v.. . 4,730 '

: . Gushing & Co .*...........»...... ,^,290
'

'*'#. ^*>"y*'''" ••••.••>........:........*,.... '*' 280
Letotfl'de I'escomptes'estiloBt^cejWa i 8290,000, qui a tft^ portd au

proc^s-veTbal do la, s<!ance, 4t>^ le livre dea minutes. Co procds-verbal fut lu -

et/adoptd A la stance suivante, et le livrd, d'escolnpto aveo les d'^taih fut mis >

ensmte.4evlant les directeura H ehaquo s<Saf)ce subs^iuente. Tons les esconiptes
ont ^t^ entr^s^ r^gulidrement dans ce livro A-jhaquo stance. Si les directeurs
n pn^ pas pns la peine de I'ouTrir, ils ne doivent accuser qu'eui-mgmes do n^-li-
gence. '

• ^
^

La loi suppose* que celui qui accopto de g^rir I'affiJK-fe d'un autre, poss^de les
capacit^s et les connaissances n^cessaires. Elle exgige du maodataire I'habilct^
conyenable pour I'aflFaire dont il so charge. Art. 1710, C. U.. 1053. Pothier
mandat, Nos. 43 et49r . ., , . *

L'ignorance,;i'inhabilete ou I'imp^^itie, et la "negligence sont ^alement com- .

parses.! la faute lourde et au d61*: .imperitia culpa xmnumeratur: lata negli. ^

genhadolo-afptiparaiur. Le tailleur qui gdteun habit, I'horloger qui brise k
montrei r^parer, sont responsabUa do; lour, ignoifticc. Pothier, louage, No.

Do m^mo-lc marchand qui entreprcnd d'aiministrer uno banque doit poss^der ^

les conriaissantes et les capacity vbuWs; il devra oonnaitre la tenue des livres
*

et les affaii^ps de banque, car autrement il no pounni g^rer ni so rendre comptc.^
II 4oit executor son mandft avec I'liabilat^ convenablf, dit I'art. 1710; il est
rcsponsable dee dommages qu'il cause par ^n inhabilet^, dit Ikrt.. n)53 C C.

^ ^^

W' /•

'• 'I

**
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Non 8eulcmcnt'lod^fendi|qF n'twpas ouvort un acul dcs livret de la banque, -ni

o6lui dcB epoompM), ni celui dcs ddp6t8,' m colui des ^tata hebdomadiiirbs ou deei

j^tats mensuols, ni lea rapports au gbuverneinent, il no s'est paponquis de In solvai

bilit^ des empruntcurp, ni do la nature de la valour dcs gjirunties offcrtes ; il n'a

pas ^ulijtf lea or^anccs; ni les garanlies, il no s'cst pas mdine onqiiis, non plus

que ses oi^ll^gues, si lesbranohcsdtfrient inspeot^es; il asuppoH^ qu'ulles devaitftit

I'Stre, mais les directours no se sonl^g^ais fait presenter un seul rupport de

I'inspcoteur. Do fait, los dcuz briin«bo9 les plus . importantes, MontriSnl et

Toronto, o'ont jamais ^t^ inspeot^os par M. Campbell.
. .

^

Le d^fchdeur declare qu'il' n'a jamais d<(pais(f lo oomptoir, il n'a jamais rien

visitd porsS^cllement, n'lflk oaisseyni les oomptcs; il n'a pas cu ounnaisi^anQO des ,

emprunis do quntro millions de dollars par la banque ep deux ans, oi des utranoes

'

A. d^couvort {pverdrcuftn) pour prte d'uni;iers du capital de la banquo.

Sur ce dernier point,' Sir Francis Hinckc^ son t^moin, semblc le oontrcdirc,

dans Ic protdt qu'il ^ fuit cntrcr centre Kounio dans le procds-verbal de la stance

du Tjuillet 1879, oii il d^lafe : " The board had required tliet at every meeting,

a statement should belaid before the directors exhibiting the liabilities of those

customers of the bank which amounted to $1P0,000 and upwards, together with

•their overdrafts."

Les directcur^ ct nomm^ment le d^fendcor qui a approuv^ cctto declaration,

oomme le proc^s-verbal le constate, savaient done qu'il y avait des 'overdra/tt,

' contrairetiient ii ce quo le d^fcndcur prdtend aujourd'hui. 'C'estune chose pres-

qu^indroyable qu'un directcur de banque uit ignord que le stock de la banque

,/dont il etait ehai'g^ de g^rer les affaires, ct au, sucddi de laquelle il dtait perqon-

ncllcmcnt int^i'ess^, ait coxmenc^ ii d^clincr un an aprds sa fondation, savoir

dds f^vricr }877, et qu'il ne sc sort pas enquis des causes de la baisse, que ^out

lemondo connaissait, ct qui' n'^taient un^ei^t pour per^nno. Oes causes qui

enlevaient la confiancc du public, malgri^ les dividendes r^guliers de 3 et 3^ par

cent tons les six mois, et IcE^ rapports pompeux 6t6s directeurs, o'^tait quo la plupart

de .'es clients ne valaient inen, que la banque, comme dit M. Simpson, ^tait g6n6'

ralcment soup^onnee d'iniprudchce ct de muuvaise administration :
" There was

a general suspicion that the bank was doing an imprudent business ....bad

banking. "
(p. 4). ;

Cost une chose bicn extraordinaire qu'il ait ignor^ que lq|||||^uys cmpruntait

IlK^ntinucllcment, depui.<yavril 1877, dcs sommcs considerables (](ui sc sont nidntees

h quatrc millions de dollars en deux ans, quand il ^tait notoire parmi' les em-

ployes de la banque, dit Kcnnell, (p. 4), que pendant douze mois an moins, la

banque H 6t6 dans uii/besoin journalier d'empruntcr.
'

Mais si le d^endeqfr a ignore tout ce qui ooncernait la banque, il n'en est pos

de mSme du president, qui examinait le Liability Ledger de temps en temps,

qui connaiss^it tous^les compt^ de chaque client dans ^ce livre,,qui savaiique

plus^urs d'cntr'euz'j^taient k decouvert,.quia employ^ Simpson di^s fevrier 1877,

pour racheter le st<yek de la banque et le maintenir & flot, qui ne , nie pas avoir

partidpd &. tons Ijqis emprunts, qui a signe les rapports au gouveriiemeot oii les
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ompruntB ^tai.Dt porW,, au compte do8 d<5pflt., ct lesavaaces A d^oouvert. (over.^jfU) au compto dcs bilIetsescompt.H et couront-. Lc ddfoodcur ,'cn st r„p

irrec^ur; T'-'"'
"^" accepts de gdrcr lui..;^6rno de concert avcc le, autre,

111' ^/"°P«''^°''appor(i„, con.^uo„co.de»uco„duite,iloBtre«ponsrblo
civUoment do la muvn.so administration de ceux qu'il a'cBt d^guisS n en ^f*,t autrcment, iln'y aurait plus de responsabilit^J nulle part ot ilvaudrnt m.e„x alolir lc» directeurs pour cdnfier l'adn,inistration A un ou deux
homirtes que lea aet.onnaires choiairaient cui-mfimes ct do qui il

^

erigeraiontks garan..es ntf^eeaires. Dans ce cas, U est probable^qu. les Lionnaires nom-

^Z "" "'°""'
".".

'""''" des«rveilUnce..e«ine on fait en Prance pour le. >

- soo,dtds en command.fe par actions, ct ce conseil serait rcponsablc cnvert e.r >

actiounaires de fon ddfiiut do surveHlanoe. '
.

Le rfilo du directcur dp IvftquS, d'AprSs le dtfendeur, n'cst pos mfime celui
'

do surveillant du gdran» ctdes etaployfo; co serait cdui d'un-conseillcr ou uvi-
Benr; le bureau des dircc.eurs serait .implement un bureau de consuhation
pour le g^rant. Dans ^es Conditions, combien de capitaliste^, de veuves et de
tuteurs voudraient placer leurs capitaux dans-kes institutions?
On so demande 4 quoi sert un diyecwur comme lo d<5fondeur I'entcnd h quoism^un admrnistrateur^qui n'administro pas. et im^umillAnt qui ne surveillo

I^sactionnaires qui|iyaient $l6,000>r ann^e pux directeurs, et qui^taicnt
''

- .
emp6c1.^s p«r 1, loi de rqgarder dans les lirres de la banque et d^ps les comptes
des^chent., se reposa.ent entiArement sur les connais?ances, 1'J.abiletd et le zeie .

do leurs mandataires. Grace aux rapports^.p^pards par les dircc«6„i8 et aux
' onTrltl^ r- 't?r •T'^'^'P''^'^

deux fois par annfo. 1^ actinaires
ont r^dlu les mfimes Imb.les finonciprs pour g^rer et .fdministrer leurs capitauxjjquau moment 06 Ion apprend que !e capital entier e.t perdu dans uj cata-

^

f/cZLn
"^

; t? ^''f"''''"''
P™»^»«"t qu'ils ne sont pas r^Wsables,

accusent las employ^ de pialversation, et prdtendent iju'ils n'^taienl paTadminis! '

Ztr; "T > k"
"7 """"f

^' oon«uhation pour leur employ^ Rennie. quand <

cclui-ci voulait bien les consulter.
,

V „ , v

Je n'dprouve done pas la moindte WaUation A dtfclar^r les'dire^t^ura do la '

Banque ronsolidfe coupablcs de negligence et d'incurie. .eta les tcni,; conloinle-
tement et solula.reraent responsablfes des pertos tfprouvdes pai^la mauvaisead- •

'

mims,tration des aflfaires de la banque. • ^
. -/ /

J'elaminerai plus tard la part de responsabiirtd des dirccfeurs dans les p^tes
subies par la banque.

o i«3i tea

^^tV»Ai«^.^ir «,e faut aupupavant' examiner lu question des dividendes ^t «

d^lder 81 le« d^ecteurs sont aussi tenus de le, rembours* aux actionnairesl, %,' '

qmilsontdtdpay^sptpar qui Hsoiitdte defenses corlj^ et revenua
^

tandis qu'ils «aient pris suHe capital.
-wj^ ""« « revenua,

Deux questions' se prt$entent
: les dividendes ont-ib M poy& 4 mirno k

•Mf

:

'
1

*V-

/
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1 I f I I I

•
I

a«nC
*'"''''"'' ** *'°''"'*' '*"°"* ^P*^""' "^ '"" <*''«'"«"" ont-ilt V0U5 ocs dfVWondoii on
oonnaisMiico do cnuw, o'wt-A-diro connaimont que la banquo n'nvait paa t6o\\M6
dc8 piofltB pour loe juHtiHor, et par suite qu'iU dovaicnt fiiro payrf^ A mflnio le'
onpilal do la banque ?

lo.—Lo dcmnndcurjidtcod quo los troi«dividendeii pny<Sa on dAiombro 1877,
et on mni ct ddocmbre 1878, I'ont 6M H memo lo capital do la b«bquc. Ce" trois
dividcndcB out did :

Do 3J piir cent le lor ddcenibro 1877, foit ...;. |121,31fi 18
De3pnroontla lor miii I878,8oit....,...4 103,995 60"
De 3 par ci-nt lo ler ddocmbre, soil 104,048 fi5

'''»**'
-..^ M....... $329,859 33

Lo 29 octobre 1877, lea dircctcurs ont ddolitrd un dividend© do ^3J par oont
"^ - pour loH Biz niois dcodlds, savoir, 8121,315.18, payable ler ddoembro.

Loitj do CO dividende Ic8 directcuru nviiiont estinid lc8

.

P^ofi^^ • $131,668 00
Mnis ils n'avaiont alloud quo le(» § dcs perites sur lo»

'

vieux comptcs, liiisFnnt oncoro & dddujre dos •

P«>fi'8 11,457 00

»
- I

Do Borte, quo d'aprds lour propro dtnt, les profits

n'dtiiieot quo do „ .....120 11100'
AuzquelB U Tuut njoulor la rdserve do.. ...232,000 00

^"**1 .TT^V...... ,$352,111 do V
\ Mais Acette dpoque les oomptes A ddtouvert ee montaient ddja A $594,-

285413,- outre rcscoiiptc rdjiulicK

' -Orjd'apris I'.insolvnbilitd notolrc ct continue dcs principaux olionls, vu la

crise finonoi^re ct coromeroialo qui czistait ddjA dcpuis trois ans, d'apris le

. tdmoignngc do Sir Francis Hincks et de P. 8, Ross, ct Ic fait que le monti^nt
enticr dts ddcouverta il dtd perdu par la banque, on outre duno sonimc daormc
Bur les cscomplcs, on peat iiffirmcr hardiment que ecs $594,285.53, pour les-

qudsbbiinque li'avait aueunc garantie quelconquo, et dpiit une forte partie,
. . - $150,000 «u nioiijs, rcinontait A 1876 (Rapport du comitd, p. 19), devaient

6tre retranches dej'avoir, comnio n'tiyant pas do valour.

_ Comontant est suffisant pour absorber tons les prdtendus profits des six
mois ct la rdscrvo

;
ill-este mfiine encore un ddficit de $242,714.53.

On pourrait pcut-gtre njoutipr a ce ddficit line partie dcs $200,000 qui,
-v^te'iis M. Ross (k^ro Dcp. p. 17), ont (^i6 pcrdds sur les vieuX comptcs lors

Ji liquidation, $45,465.31 quo les direcleurs ont ddduits do oo chef en
'>«"»iS«l»»«,i878. • _ .: -c .

"cux compter coihprennent la pluport dcs noms ddjA connns.
Dans lelivre des billets escomptds, (Exclil B. 19), je trouve a la page pro-
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"!*'!;J'nil''"
® ^"'" ^^^*' '*" •"""" ^' feorto.k pour W,126, P. X. O'Brien

pour 13,000;^ «t Mulholland ot Baker pour 9 11 ,092.

^
"Jn"'"

'®^*' P*^" ^' ^® '''""" Awlier 'pour «5,820 ot $425. ^ortosk
pour « 20 ot.W870, R. Fon,th pour i656. 8. Davi. & Co. pou^ •8.878.

,
Mulliolland& U,ikor pour 84,1)68.

„"^i^io'i«i^^*'J®
'°'^""''* P'^*^"" '^"'' '"* °*6'«»«« noms, aveo'dos moo-

:
tant" do 13,892, 14,212. 17,742, 12,439, cto.

'

Pi^ It
^"'".^?^«' •'° ''""^ **" '"•' ^•"'". «» ^- ''*""'""

;
lo 6 nitti 187JV.

F.I,,Shepp„|d&Co.; IcSjunvicr 1876, Wm.Head; lo 6 n.ai 1876, W. H
.

«llcy. J ai pri8 o<M dates un peu au liaiard.

•

ftJd^'ninTi" i* '""T'"
'•"""'Mui o„t ,f«it perdro "ohapuo, en n.oyc;.oe,»Im^OOO A la Banquc Con«Hid.?o, ct qui dcvaient avoir d<$jA de beaux oomptei^

Jors de I'union dcs deux bonques.
,

'

Ta^^rTl''°°J^
^®^®'*''' "^""^ *"•" "O"" (Davidson 4tunt Bub.ti.^S 4

^ •I'm «nn ^ I T '"'"' '""^ '""" '"'*^"«*' '""• P"''"«"' "»« «»<'3««"'«ao »160,000, daprAs lo rapport du oomiuJ, p. 19, et do 8273,368 lolO
• noven.bre 1877 (Exh. B5, p. 8 a 17. Doc. i„.p'. Ajoutona To Cn,U f1%^.R qui a fo.t perdre 810«,461, et Laidlaw, 86n president, «17,4a0.47. ^utre

Zc3 tlT"'
^'"'

'"
^'''*'' ^"""^ ^' ^' ^"^ *^^'^^^-^^- (^"pp^"-*

' ^/x v"""""''
'•"' "*""P** •'" """ «''«"»«' nnt<5rieur8 iV 1876. ^taiclR biei^

Afl, ' !' """ ^T P""* '^'^'' P«'te8 const^ttfes plug tard A leuf mijct auraitau 6trc ray<Se en octobro 1877. ,

Coipbien nurait-il fallu ddduiro auBsi sur leg sopt millions do billots escoS;,t<5»
et courant le 30 noven.bre 1877. les 8134.000, .de billys en «ouffr,ncc non
gar..nt... e. les $340,000 do billets en .ouffrunce ct pr^tlndus garantis, dans
1 «at lourni au gouvernement pour lo 30 novcmbre 1877 (pp. 26 et 26 Doc •

imp.). ^'^'^ ^ '

,
J es direc.eura n'ont rJStranchd en novcmbre 1877. que $9,294 poUr dettes

m.mv.-.ftcsetd^utou«es pour les six moisAMJul^sl (Rapport du comity, p. 8)
i.a cnso-financi^ro ot cominerciale, ^lont parloi.t Sir-Francis Hincls. eV

r. h. Koss, dovuit 6tic alors 4 son apogee, puisqu'eile a cobmene^ en 1874 ct
s'est tcrmindo vers 1879, *

*

-\ ;

'

N'est-il pus ubHurde de prtftendro que $9,294 ^taieut toutes Jcs pcrtes qUe la
"

,
banque avait souffertes durant les six raois prdcddonts sur env(«ya7 600 000
de-billetsesoompt^s.au milieu d'uno erise financi^r^ot commorciTqui dirnit ,

Siom
*"''^'^"'! '"' """"**"•' """'^^ «»"« »"»»"« g«'4i« s'^lcvaient I '

11 est plus probable, d'apr^s le r&ultat, et une perte de trols millions de
dollars constatde, dix-huit 4 vingt mois plus tard. que les pertes dprouv.5es par
la banque ii cctte ^poqiie, tantsur les anoicns comptes que sur les nouveaux y

Zf^l'fi-rJ!c? •"'
'i^^^^'''^^^^<^^^^^^

Prisd'un million de dollars,' et '

SMclIf!:^^^" ^•^^^^P™«--^«•« reserve, s.levait encore . .

MeDnnaM

KMikln.

%'
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MolhtniiM

Rankin.

.^^,i#'i«;»f > 'ff- ^'^

Quoiqii'il ea soit, je rail nornltOMiit eooTalnoa qup le dividende do $121,-
316. 18 i)»y<J le ler ddoonibro 1877, 1'o 6ti H inflnic lo cnpital (If la hnnquo, ot

noil nveo dtm prnfltx rdalU^it'.
,

II va do Hoi (juo loM (iividondoH do iiiai ot d<!oonibrd 187ft ont iiuwi ii6 pgy^in

\ mivao lo oiijiirtil, oar lea affuircH do lu banquu ont uiuroh<$ ph» ropidcint'ot

cncoro vers la ruino h purlir do co momont. ' " M
2o. MaU lua dircctt'um, ot en partlculier lo dill«ndettr, nont-ila r«|pon»nl)|oa.

«tvora IvB notionnuircH du paiemtiiit do com troiH dividondon ?

Lea dirt'Oteun*, dit lu iol dea banquca, aeotioo 38, qui volontnircmcDt ^et

soieiiiDibiit ooncouroDt 4 d^okirer un divldondo qui p«ut avoir Tcffbt d'oDtamcr le

capirni ver»^, aont oonjointoiiient ct Holidaireiiieut rospondibloa du montant do CO
.dividtiodo coiiiino d'uhe dotto duo pur oux & )a bunquu.

La quration oat done do aavoir ai l«a dirocteura ont volontuirement ot acicm-
incnt conoonra i, declarer dea diyidondofl qui entamdnt lo oafStal vcriftf.

Lea uctea do n<Sgli|(onco grwwidro dp lu" part did dirctteurs, mpportdH pini ftlut,

/coni'tiluont poureuziino lliuto lourdcifquivulonte A dol, otdonnaicnt lieu do. prt«-

lumer quo lea direoteura so aoiU onaooi^a li lo fauto du g<Srant, (t, qu'ila out
Boioninicnt ot Volontairemcntconcouruii ddclarcrjdon dividendeai.',qui entKment le

oapitnl do hi baoquo. Cotui qui I'cruio 'IcB tcux^wur no pnH voir os-t rcaponsablo

comnjoa'il uvuit los ycuz ou^erta. Quioonque abandonno ilLautrui'la gc«tit)n

d'uno aifiiiro dont il a'eat chargd cat rcaponsablo dca aoijlfi do celui qu'il j'eat

substitud coninio doa aicna proprca. Leu dirootours do banquo, qui par negli-

gence uu ignorance grossi^re do leura devoirs, laiancnt dilapider lea doniers do
la banque par Icnrs emplojdH, acceptent aveugloment do ceux-ci dea 6tat» faux
qu'ils pouvaicnt facilement contrfiler, moia qu'ila n'ont pua mOme chercho &
verifier, qui so baaent aur>«cs faux 6tttta, ordonnont do divisor entro les potion-

naires i^ie partio do leur capital sur formo do dividendea, que les aotionnaires'>

occopteront ct d^ponseront commo rovcnus, ne peuvent <Schappcr i^ la rosponaa-

bilitd d'ovoir volontuiromcnt et sciomment ooncouru il declarer dca dividendea

fictffa.

D'ailleurs, il n'est pns possible do croiro quo les -dirocteura nient ignoriS los

aviinces a ddcouvert qui dtiijent dans lea rapporta hobdomadaires et mcnsuols,

et constates dans les livres ot comptes do d^pdt ; ni los preta aux mfimes indi-

vidua constiitds pur lo livre dcs d<$libdrutions, lo livre d'oacoinptes et lo livro

dcs obligations, Liability Ledger, ni lo pen do credit dos omprunteurs dont la

clientele faisait' ddcliner le cours dcs actions ik lu bburse d^ l^vrier 1877, lo

dcPfendcur rcconnaissunt lui-mOmo quo plusieurs dcs omprunteurs dtaicnt insol-

vablcs ct d'autr(^ douteux, et qu'il no s'est pas enquis de la vnldur do cos dcr-

niers ni de lu valour dos garanties offcrtea; il est cncoi'Q impossible-do croire quo
les direoteura ont ignor^ les oinprunts ^oormes dont la n^cessit(S ^tait oonnue do
toua les employds de la banque dcpuis le printemps de 1878, surtout lorsqu'on

ae rappcllo la partr active priae par le d^Fendcur dans les sjndioats pour main-
tenir les actions de la banquo tl un Oours non justifi^ pur I'^tut r^l doses*
affaire^. • ,

Je tiena >

dividendea I

mauvMao g<

Jo nio 11

dtublir 0^1 to

luaiaj^ Iro

frun^uiMu vt

Kn Friinc

termo qui
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J« tioni dona le d^fendaur |)eraoan«lloiD«Bt wtpoiiHiMt du |Nittn«nt do o«t

dividendcfl flotifi ooniino den perioa louffarill par aaito Um R^ndioots et do If
mauvMM go«tion dos offniroN do In buoquo. V

Jo nio Ruin boind, jufM|u'& pr^nent, nux prinoipcn |r4n4raax dii droit f»oar

dJublir cfelto respoiiMibiliid dun dircotoura do lu Bnnquo Coiiiolid^o du CaniuU,
utaiaj^ troQvodoa prinoipra tinciiooiiAi |«r l«a auioura ot |u joriB|*ru<iono«

rruD^uinu ot aiiKlaiio, quo yi vuia ropp<.<l«r auui briiWeuiont quo poaaiblu.

En Friince, loa " Muoi4t<<a anon^moH " aoiit \tirivp pur doa •• udminiatrateMra,"

l«rmo qui correspond 4 cclui do direotaura "-paruii noua; tandia quo loa

•" »6ciH6n on pnrlioipation "^aont conduiloa pur dea " g^ranU " qui aeula aunt

YosponMblea pcrs«in«oIlement doa cnKiiKOUionla de lu wtoidid ; tuiiia dana loa

." nooidtdd en participtMion par tiotion» " un " consoil de aurvcillanco " eat

nODinid pour GontrOlcr lea gdrunlfdana rintiSrOt dea aolionnairea. Lea fonotiooa

ducunieil dcs aurvciliapeo n'uvuiont paa 4t« ddfiniea avuoi lu lol clu 17 juitlat

1856.

La loi BUI' la commandite rendant reaponavble dca dettea tout aotionnaiio qui

B« tttAle de radminiHtrntion, lea aurveillanU n'oaaient pua intorvenir dnna la

crointo do bo rondre rcBponsableB dea dcttca, ot la ROcidid <Stait lni88<Six cirtitire-

nient ou pdrant^ le contr6lc dea Burroillunla <Stnit prefquo nul.

Ln loi du 17 jttUlet ISflU a oharpd lea nicnibroa du conRoil do Burvoillanoe de
vdriflor lea livrca, In cairto, le iwrtc-feuillo ct lea valourn do lu hocIUW^ 'i* »

cliorj-iSB do fui^ti un rtpp^^ ill rusacnibldo gdridralo nur lea invontaircH oI'Ioh pro-

positionM do diatributioh il<! divideiides I'aitOH p«r logdrant. Art. 8.

La loi ajoutait, urt. 10, " tput mcnibied'un consoil de surveillance est rcapon-

Bublo avec lo g<$rant sojidaireinvnt ct par corpa : lo. lorsquo, Msieniment, il §
lai8s<5 conmiottre dans les inventaircs dca inojactitudos frravos, prdjudioiubles ik

la Booi^t6 ou uux tiers ; 2o. lorsqu'il a, cu connaisaunco do tause, conBcnti i la

distribution do dividendcs non juHtifi^H pur des inventairoa sinodrcB ot r<$gu-

liors."

Lo oo'nscil do survoiilanoo n'cst pas <$Wibli administrateur, o'cst la Tonc-

tiojri du gdrant; il no pcut nifimc intervcnir dons la direction pratiquo ot

joumiili^re dP8 nifuires ; lo gdrant qui est responsublo perBonollomont doit

rostor libre dans son administrution ct likcst pas tetui do rondrf conipto de

scs projota ni do ses opdrutioiis au eonseil do survoiilanoo ; cclui-oi possi^de

copendnnt le pouvoir de survcillor lea inventaircs ot la <|isfribution des
dividondes et doit int'qrnicr les actionnairos dos irrtfguluritda quI^^marquCj et

fudmo au bosoio proyoquei* la dissolution do la sacifitd. Pour ^rvenir 4 cetto

fin, il lui <$tait permis ie verifier les livres, la cai-se, lo'portofeuiliu et los valoura

do la sooi^td. Sous rcmpire de oetto loi, les nuLmbros du oOnscil de ailir-

voillunoe dtaiont rcsponsables envers les aaaoeid^ et les tiers des inexactitudes

grayes dans leainvontair^s, qu'ils n'uvaicntpoii\t signaldcsl rasseuibldo, ct de la

distribution de dividonde!> non justifies par des Inventaircs sincdres ct r^uliers.
" II cat cortAin," dit B^darride, Sooidt^s, App. 2e. Vol. No. 116, " quo les

membrcs du consoil do surveililanco, qui auraiont omis do so conformer exaotc-

MoIMmmM

Maakla.
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^
<iu pr^inAko qui on craU timiM p^ur |m nolionnairoii. U^o n4g\\n^noe
|»raill« a«|uorriiit ti'til^leUr* loa (irnportioiii <]u dol, ot plmwralt mm kulfluni
•cu» l<f (fiiip ,|„ r»rti«lo 10. Cm/^i /,,/a ,t„to ,r,fmiparaUr,"

Hourdat. " Ro.pon».ttblli»i" II, No*. Illi3. 1201.
*

Lea ni«mhruM <||| .onmill n'^tnlt-nf orp^ndoBt rwponiablm doa irr^Kutaritda d«
llnf«ntniro et du (Miioiiiont den difidt.nd.'a A uiOiiiu le cii,.iuK«iuo loriqu'ila
ftV«i^§Mgi nolcmriumt ot aveo oammniMaiiiio du eauM). Cym oiaetomont U di^
potiA (l« l» Hcolioii 10 do U loi dcH tttiu|ueM du Cniiad#, aajet do U d<!ol«ni-
tlon do dMidendoH (|ui otilnnHinb le oapital. \m ntfcoMittf do prouvor c«tte con.
iiniMttiieo rt mU do Krandoii difflcalt^**. [^h unx ont pratondit que Ir iiigttnlura
d'un inTctitairo qui diMiimulo uno partio du puait'nu oza^im I'AOtif dan^ lo but
•lo CMhor I'dtat rdol dos HiruiuH, do lairo I'iiuportunoo doa poruw ot d'oiigager
lo« ootionnairoii i\ oontinuor una Mw\m quo la (;onnliiiianno« do la »drittf lour

"Wwlt fuit dl««iudro plutAt, donno liou ou aoupfon ai^ 1«>h moinbret da ooowil
rorit aaw)eida 4 la fruudo du ginni, maia oott4; pf<U«i|^ioii pout fltro d<ltruite.
8i ooUe Hi^nHturo n M nurpriie par I'erreur ou obt«U« pur le dol, le aufTeil,
lant n'a p(is agi ncioinment ot ii'u jsncouru auouno reHpoii«ibiliU<, mnia ii o»f
teiiu do piouvor aoa alliSgation d'emur ei 4o dol.i, l^darrido, id. Noii. 1/27 ct

Co Horait am fhale lourdo Ue a'abntonir de a'aa^iirer do la nioe^ritA (Joi AiUa
ot d'ncocptor avougldmont loa iodioatiooa du gdrurit; T

Si la rcohcroho dont lo mouibre du oonwil a'oat obntonu diait faoilo et'devait
ndccmiromont aboutir A fkirp dAsouvrir la fauiwcUS du rapporf, il n^e pout
donnei- aucnno oiouso valablo d'fttoir laiwxS lo gdraut Bupporar dca valbun qui
D'cxintcnt paa ou qui oot oowmS d'apportwiir i^ la oompagnio, d'nnnonoor un uctif
^uo Ics doriturcH ddmontoot, do porter UD>«l[c||uat do oaiMo lowqull y a ua
ddfieit, do porter oommo bonnes des ordanctoa^riajivaiBo*, on oomme rentrdca,
d'autrea cr<SnnocH qui oxistcnt onooro en portofeuillo ct qui n'cntrcront pout fltre

jomoiai; Un aimplo coup d'ooil Bur loa livrea dovait ndoi'sijaircment amenor la

ddcouvcrte de la fraudo du gdrant. Colui qui, oyant regu etiiicentiS Itt charge
do survoillont et qui ae gerait volontniromont obatenu do vdriflcr iMTivwa, s'ejt,
dit Bddnrridc, volontaircmcni assotiid b. cotto fraudo et il est juste qu'lt^^up-*
porto les ooosdquencos, Id. 130,. 131. II en scrait autnment si Ics limi^.
avaient, dds longtonips, <$t<$ prdpards on vue de tromper, ct .si I'inventairo en rc-
produit ndtMotnent la substance

; les mciubics du conseil uuraieot niors M
oux-mfimeH victimes ot n'auniient pu ddcouvrir lu fraudo du gdrant qu'on con-
trOlant sonadministration, tandis quo lours fonotlons se bornout & I'cxamon des
livrtesctdelnoaisso. Id. No. 132.

to rdsumd, la question do savoir si le membre a agi «olciuniont et aveo con-
nai^anco do cause est ndoossaircniont subordonndo uux fuits et oiroonstances

;

CO 4ui 0^ certain cepcndant, o'cst quo les mcmbres du oonscil sent tenua d'exa-
mijerW livres, la oaisse, les vnleura ct de contr61or lea iuVentairef; ils ne
porirraidnt se fair* roprdsentcr par un mandataire dans eeite fonotion ; la nomi-
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n.ll«.I«e«l«.,uUna..n-obM Id. No. 134 ^ V.;«.««Md. 11. N^^

fIZd'" ri' ""P^"-"*"" ^" - n^KliK-oo.on vor.« do 1' hwI 8 q«

I^W «t lo (|aui ddlit. " L«
"

i. contlituant rinouria, (a

i)qiuil)ilit<$ ii|Mk)ial(^L'r<J<io

J(D. 04. '1,377.) Cctto

^
iiun pour offi^ocr ou uffitt-

<>xpro«irtJniont, la respobnobilfttf

1383. 1800 «l 1092, C. »,, .ur le ,«.„d.
droit commno eonlinuo d'flfro In riKle d«
in?KliK«nci) ft la fauto aux(|uclle« oo a'app
pnr la loi du 17 julllet 1866, dit la Cour «
loi n'» pan ou lo pcna^o do no subatituur e^
bllr, diinR Ion caa auzquola oUo no poui-Toit.
itupoti<<o ODt^riauromont."

Voir ouMi Oaeo, 16 noOt 1864, D. 66. 2, 103/,'t noto 8
Lyon, 8juin 1864, D. 06, 2, 197. Vava««>ur vol 2 T>in aaa ^

.ti«^pr.u„t lorra do la' C^our do clZ::X': ^^^^^^^^^
e.prc«.o«. acioi„n.cnt, en counai««,KH, do c«u«, n'ont rion quo Stabt' au.^n«,.l d.«„t jK,ur .'exou^r: Je n'ai pa. .u. j'o n'ai pa. ll„ oTrLj

On pout diro ,.vco Vnva.«cur, vol. 1, No. 693, que .ou. la M do 18BffWactibnno,ro« ^Uicnt .cnui, do pr«»duiro la p,-euvo quo lo mZn n^ltnlllmont ot ea con„„i«.aaeo do cauao. ju^qu-f oof. J^cuvo^1^1^^
lo oon.ei „ virifid et iguord lea portca j t^ndis qu^e Ts WrdTri oT*mun ot la loi do 1867. dont nou. alien. p.i. c'ent «7it^ ."e^-qu'. faut auivre; lo f,ii .eul do la dla.nbution do dividend' h r«a,„r!en fimto lea n.ombr.. du con«eil de .urvdilaneo; eW i. eux q„'U^ar«eni

_^ loi du 24 juillct 1867 a done rappoW In loi de 1866, et Partiele 9 porte-"Lc^-o,mbro«du eonacll de Hurvcill«n« n'ondbmcnt aucunc —abilijl'rai«,„ do. aetcB do la go«tion et de lour r^aultat ; ehaque membroTlntu de

manlfrrT"""'''
''"'''"''''' pcrBounollc;, dan. I'ex eulTdo1mandat conforn.«n,ont nux rAglo. du droit eommun." (Jctto di.po8,tion rZ

K\or;T ma '^:r" '-Y''^
^" - ^-' ^^^ sourdn:;:!

milt« voj 2, No. 1193 : "Lea conseila ao^^t tonus responeablca, non ww aeulo.«.entdu feU^sp^caldWetitudo dans le. InycnZ. ,, ^ZZZ^

Kanktn,

|:'

"-^w-TT

-:7W—T

^i^i:-
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lIoDonald

BluDkln.

dividendes fictifH, niais dcs anlres fautesqu'ils commeUraient dans I'ex^cation de
hut mandat, par,example a'ils omettaient de verifier, en tont ou en partio, leg

livres, la ouisde, le portcfeuille et lea Taleurs de la eooi^t^, coinmo lea y oblige

I'urticle 10."
, .

" Que serfkit un conseil de Surveillance qui ne surveiUeroit rien et ne remf)!!-

rait pas, ou no rcmplirait que d'une mani^re incomplete ct sans attention, sans

vigilance s^riouse, la miFsion qu'il a acceptde ? Mieux vaudrait ne pas ^tablir,

et forcer ai'nsi les in't^re$8<S8 ik s'occuper eux-mdmes de leurs uffnir^." Sourdat,

Id., No. 1193.

te loi est bos^e sur le principc que les membres du conscil de surveillance

sent de^^andataices, et comme tela eoumis & la respon^abilitd que le droit

oommun impose & tous ceux qui sent rcvdtus de cettc quality.

"Les inexiictitudes daiis I'inyentaire, dit Sonrdat, Id., No. 1201, sefaient

plus souvent constat^ si le coneeil de surveillance examinajt en r^alitd ct avec

soin les livres, les cohtptes conrants, le!«>aleur8 remisesD^ lessommeBi'e9uespar

les clients, etc." Sans doute, dit-il, "il en r^iilte pourle conseil nn travail

'8eri0ux,'quelquefois difeoile, et n^cessitantdes connoissancessp^cialesenmatit^re

^de dompl^bilit^. Maisce sont l&des conditions inb^rentes & la nature de sembla-

bles fbhctions qu'il ne faut pas accepttcr sans Hre en dtat de les renplir."

La Coiir de Cassation et quelqnes Cours d'Appe] ont d^id^ que le oonseil est

respofisable dcsidoniniages 's'il sTest contentd^e simples balances de oomptes, sang

verifier les livres, In caisse et le portefenille ; alora surtont qu'cn exigeant un
invcntaire et en faisant des verifications, les membres du conseil, hommes versus

dans les affaires^ auraient facileincnt constat^ que leg^rant par complaisance ou
faiblesFe, avait mis la soci^ttf & d^uvert vis-drvis de d4biteurs no pr^sentant

aucune garantie s^rieuse pour defs sommes considerables
;
qu'ils auraient vu que

le g^rant, pour niaEqucr le d^couvert et presenter dcs balances mensongdres,

recevait de ces d^bitcurs dcs efiets qui n'4taient jamais pay^ d, I'^b^ance, et

qu'il plafait dans le portefeuille'oi^ lis figuraient comme valours r^alisables

;

c'est en vain, dit la Cour d'Appel de Caen, que pour se soustraire & lu respon-

sabilite, les noembres du cons^eil invoqucraient les difficult^s et les longueurs du
trayail de verification des livres, du portefeuille et des valours sociales, ou les

obstacles Y^sultaht de leurs operations personnoll^s ;> ces consideratiot^ ne

pouvaicnt les dispenser des devoirs qu'ils avaient acccptes d, raison de leurs con-

naissances speciales ct de leur habilctd qn affaires. .
\

'

Le tribunal civil de premidre instance dans I'afiaire de la Compagnie immo-
bilidrc, (D. 70, 2, 121) avait, paries motifs suivants, refuse d'absoudre les ^

administrateurs qui pretendaient n'avoir pas pris une part active & Tadmintstra-

tion de la societe et s'en @tre rapportes au comite d'execution. '< Attendu c^ le

mandat qu'ijiis avaient acccpte ne leur permcttfiitpas de s'en rappbrter ^I'appre-

ciation des autrcs admini .trateurs on des agents de la society
;
que les stbtuts

leur imposaient le devoir d'administrer personnellement; qu'ils nc pouvaient

pretiendre que, absents loirs des deliberations relatives anx actes importants, lors

de redactions des' rapports aux aesembiees g^cerales, ils devaient gtr%affranchis "0

''-»,',
; •

.

1'
.

»• \ - • . - • #. -^:

~^-
''''tSi-

'-'X



'\c"^'

ifiUPEBIOR COURT, 1890. 249

rir \ 'T "/"'>?'''"'"»«^'"-« "'"^vaicnt con«ervtf Icurs fonctionsqu'en

a tlT'tV ":-*""V'^"
''"™ mandantsdc, actcs de c^nseil qui pour-

ventiLTT? T. V''
^''"*''^' '1''^^ '"^^ ^9tionnairc8 auxqucls.ol inter-

8u. Zn'T ^""«J '"*«»»«M-*lion ^tait in-possible ayaicnt droit de compter

Sti Jitr *"
J"'"**

d'ex^cution, ii Pup des n.embres d« consiii ou

facu td. les adnunistratevs consorv^iont leur quality et restaicnt soumis aux
, devoirs qui y dtaient attache." vi ,! .

•
.

la c^«^ ?; r'^r
* '^'^ ^""''^ ^^ ^"P""^ ^"«'^'^' »^««'* g^"««'l. Pl"'dant dans

foiT.1 \ TT"" T"^^'"' (^^ ^«' ^' ^21,) invoquent Io# bonne

H^r pa ir r" ';r''''
"downer ct,de« coi-pognios que leerddit n.obi-

.
on plussrandes, efc personne ne conteste: leur d^voiement 4 k compagnie nleurhonoraM.t6,mas la qupstion n'e«t pas de savoir e'ils ont souffe-t un^ j«-

onldZl^^T"""^"'i"'f''^''''
(en dehors dudoinitdd'exde«tion).ilsnbus

Lclar!«.l
'^''^'''"'"'""^":"« ««"*^^""«^ ''''' barrel'unapri I'autre,

bttr„rv4 J "'"'""' "''^^^^^ les travaux de Marseille, ni Lmind le^
toa.tds,n.v^„fidle9eomptc8.ni contr616 lea dividendos; et mo rapnelantque

SlnwS .?••'""' disai^qu'elies neseraient pas si malheureuses

l^Ln'LTiLl """/^'»"V"« --' "•'- q- - ^-^vent rien, et couvrentde
leursnomseldc^lcur reputation desactes blfima^k^u'ils n'efflpScbent pas

5e htSo' "r ;'"? •^"" '^^*"'^ ^"'" °^-^«»^<'«t pendant plusieursaun OS,de la fr^.t.on des d.vrdendes. des operations les plus importantes pour le eonseilot en „^n.e temps les plus faciIos.is«,.eillcr. lis ne'peuvent prdtendre qu'itont tout .gnore en tout ,emps; il ^ s^„rait leur suffire d'in^pquer leur Lli.

Z:;^^''''^'''''^ nWtpu.:^ prises qu^!:

.Passant au droit anglais:
,
- II n'est pas douteux", dit Smith "Law ofy^Sencerf^o. 160, .• Que les 4«^te„rs d'un, eom agnieS nr aZrtf^ '

tZsTZ "^ \" ^'"^'' ^'' ''^-'^' compliqudes et ils ihvitent le public ^"

^5^ V TT',^ ""' ''"'P"e»'« q«'"« entrepn,Mnenl de cc;nd«ire.f
Wharton, On Negligente, Uvre li, No. 510 i \ ^f

'

> ^ "

eorSf''"*!r^ ^^^^^^"'^''^^i^'^Mnducesa' p^won to undertake tlie- ^

^d^ "h^'^ "?T
'' '^ '^

iB'""*'
•' there is Lfid^nce bestowed ^, '

I

Z?« i <? \ ^^°"° S^"*"" of basiness is^ccustomed to show inthe exereis^>fsuchatruBt.Aman holding him^lfouttothepublioasabuZe^

V

McDonald

Kaiikln.

(

1

1

... i.i

. trj

(il
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man capablp of properly acting as a bank drrect«r, is liable for " culpa levU" in

not shipvciog the diligence a good )>ank director should. What this diligence is,

is of course determined in part by the charter of tho biank, in part by general

oommercinl hiw, in part by business usnge."^ " --:^

Lord Bomilly, in giving judgment in Turquand v.Murshnll, said : "lam
also of opinion that the other directors, who may' not have examined the books,

must be taken to be liable for all the consequences which would properly flow

fromthfe fact if they had been acquainted with tho contents of them. It was

a duty which they had undertaken <o perform by becoming diroctorM, und, 'l»*'«£

fore, I am of opinion that they nre liable for the falsity 'of tho accounts." ^
R. 6 Eq. 112,130.

'

Dans" uiK^'cause de Joint ^ek Co. v. Brown, L.R., 8 Eq, 404, James, V.C.,

dissit: "OfeoulBe it is quite dear that no coinpany of this kind could pi

carried on if every director were obliged to sign eVipry cheque, and it is, there-

fore, required. that tine cheques should be signed by a certain number of pei-soi^

for the safety of the Company. That implies, of course, that every one of thosi

persons takes care to inforp himself, or, if ho does not ^ko care to inform him-

self, is willing to lake the risk of not doing so, of the purpose for which, and

the authority under which the cheque i^ signed ; and I cannot allow it to be

said for a moment that a m»n signing a cheque can ^ say, " I signedi that cheque

as a mere matter of form ; the secretary brought it to me ; a director signed it

before me ; two clerks have countersigned it ; I merely put my name to it."

Voir au^ssi Ranee's case, L.R. 6 Oh. 104.

Morse on BaVtking, 2nd Edit., p. 134 et suiv

Etendue de la reipomabihiti du di/endeur.—La derni6re qu)

,de r^tcndue de la i<espbn8abilil^ des directeurs, particuli^rcmen^

dans log pertes subics par la Banque Consolid^. ^ ^,

Sur un capital de ../', ....;/.... $3,477^222 OO,

lEt une r&erve de 247,650 17

\ ' Formantuntoti^lidc „ ,.-63,724,872 17

II n'a ^t^ r^alis^ pour Ics actioni)uires

r
ti.

%

j^st cell«^

fendcuf

V

tains frais d'administration),,quc..

(eauf cer-

460,000 00

Laissantuno perto de.. ..«,.... $3,264,872 77'

Dois-je, ou puis-je tenir les directeurs responsables perHonnellement de cette

somme enti^Ve ?

Les directeurs ne sont responsables que dans les limites du domn;»ge^

qu'ils ont caus^ par leur negligence et leur incurie. Est-ce ^ue la perte de
"

cette somme de $3,264,872 17 est due entii^i«ment & la negligence et 4 1'iniBurie

des directeurs, ou d'autrcs causes y ontylles contribufi ?

Quand les deux badques, savoir la B^al Canadian Bank et la City Bank se

sont fondufs ensemble en 1876, sous le tipip^e I» Consolidated Bank, ell^s ont

amene a dctte derni^re plusieurs mauvai^islients dej4 endett^s envers I'up oa

i

-* j'.n

d _^
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icrdu des somnics

>,.A

de 1816 a TftTO «» ^ V ^. \ .^ fin'nc'dre et oomSlrdalo qui a durd

banque a perdu IfVaH^^
^"'^ ? ^'''^"V«^"-

'^ -»*? crise. La

^: des direcjr et nil!
""' ^^*'' liquidation fbrc^e cslfduc a I'incurie

' atrctrp I'p ;:^ "^^^^^ ::
""; -^^Pr^-^'-'

-•« cct.o respoo.abilit. doit

sation d; 1W jl 'tL ^"""i.'^""'
•^"' * '•''"^" plus difficile 1» ..^ali-

teurs ont tu 8« f«!r« .,,,

.™'"'*'® '*'" "^ ^fquidation, leg^n^nt ct les dircc-

H^ients ^ ' '' '""""" ^""^ ^''^ "^^«« «<"«"«» aveo quelques-uns des

*at^i i";rt^t t::t^2^;^i£::^:;'^x2^ --^

I'exeicer "iL.?- ? '
^-:>

^'^' ""P08«ble ;>r6onne «e voudrait plus
1 exeicer. n ctjt mtposeible," dit Vnva«senr "Wn -aii „ r^ ,

*^

do poser a iJnort nn/,iVal« , -f

vnva seur, JVo. 7«1 parrant de surveillants,"

mcmbres du conseil do mrvpinL„„. j% / .
"'*® c^mmise par les

fiur tn,.« . !lt. . r .
^^' '• y * »"*'^' "" «alheiir ooDiinun qui doit tKJ>er

11 Janvier 1867, Cour d'Appel d'Aogen.

)

"""''^ C^- 67, 2, 19. Arrault,

.

,
uuc Boqjine ue 400^000 franiiH, par an Oiqxidine <rn5g^

V"v.

10 la nouTelie ins-

!-5 I

McOonkid
v», '

Rsnklii.

•j r

..' i

..->'^:'

4

.i.:.:L3

^ay
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McDonald
Tl.

lUdklo.

w>minede 160,000 franes; par quatre aat;res.;dU6otei]ir8 do 40,000 franon Qhaouu^

saoR' solidarity (D. 1867; 2, 179, Cr^anoiers An oomptoir ^'escompto du Haut*

Rliin, Cbur do Mctz, 14 ao&t 1967.) Voir Vdo scoondo csfi^co, (p. 67, 2, 1S8,

.:2e.col.-) '
•.

'
' 7. ;*^ • Y :

.,' -

3o. Lcs adniini^trateurs d'uno sooi^td anogymo, ont ^i(5 condumndH'a p^y(!r

aux crdancicrs 15 par cent si^ lours ci'<$unoe», los dominagcs ^tant f^duits tu

que les d^fendeurs, Uomnics lionornblea ct d'unq entidro bonne fqi, poss^duient

'encore, cuz ct leufs famiHes, pr^s do la moitid dos actions, et qu'ils 'i^taient

cncorckcrdanciors, en coniptcs courants, do 8om'mc8 considerables pour leoquclles

ils suoissaient.le sort cominun, (D. 67, 2, ^38,- Comptoir d'lscompto de Ste.

Marieaux Mines, 3 juillet.1867, c. do Colmar.)

4o. Les preniiora' jug^s ayant condamn^ Ics adniinistrateui^ de la Sooi^td

Gdn^rale du Credit MT>bi'liGr H payer la ntoutaAt cnticr dcsactions n^uvelleiCso'^-

crites par les aotionnaires sur renjiise du titre ; la Cour d'Appel dc Paris par

arret du ler aoQt 1868, trouvant quo la V^pdjatioii ddpassajtle prejudice

^prouvd et qu'elle n'avait 'pas le^ donn^cs euffisantes pour d^(crui^i|$ir1a quotit<S

du domniage dprouv^', ordonna qu'il fut fiz6 i^r ^tat, c'cst-A-dire ii I'aide de

documents et ^'appreciations nouvellps, ...
V Pal* Qu second nrrCt du 28 juin 1870, 1:^ Cour a fiz4 u lUO francs par action

le prejudice ^ la r^fMiration auquel Taction naire avait droit. .,s

, Un troisiSnie atrfit eii dale du 5 juillet 1870, rendu pour interpreter Ic p;r^-

ic^dent, obKge les souscriptours. soit & representor- les titres nouveauz, soit, A

d^faut de presentation, & j^tiBcr du prix d'ali^natipn des dits titres, afin que le

Bouscripteur qui aurait vendu sod titre & un taux supdrieur au tauz dMmifision,

nc rdclanio pM4a>dparation' d'un prejudice qu'il n'aurait pas ^prouvd, ou enfin

que rindemnjiw qui ne peut etri^ siiperieurfi'' ^ 100 francs par action soit r^duitc

suivant le tlpt^des vetites.
• ' '"

' II fut rendu encore pli^sieurs' aiitresarrSts par la mSme Go^r pour di^terntiner

ties modes de prcuveil fournir paries r^clamants, suivant les circonstances 'd(>

iettaquccas, pour avoir droit ^ rindcmnitf de 100 franps par action. (2 Vavas-

eeur, des Soci6tes, No. 883.)" *

G^ L'arr^t de la Cour d% Paris du 2'2-avril 1870 au profit des aclieteurs d'ac.

lions de la Oompagnic inimobiliere, tromp^a par la distribution de dividendcs

^ctifs, se basant £ur c^ quevnon seuleuient {les achctcurs avaient payd trop cher,

mais qu'ils n'auraient pas consent! k so rendrc aotionnaires s'iis avaient eonnu

la veri.t(S, oblige les administruteura ill rembourser le prix d'achat des actions a la

obarge par les dcma^deurs dp Icur reincttre Icurs titres. Vavasseur, Id. .

6o. La>t7o,ur accorde 80 franci^ par obligation ^ (^ une autre classe. d '-aotion-

naires dans la Compagnie immobili^re. -^ .V
* - ^.':. -•*

._.7o.\Les adniinibtrateurs dc la Socidt^ des Docks de Sal|nt-Oucn sent cou-

danin^R covers les aotionnaires au paictneut total (prds d'un tnillion ct dei^i dc

francs) des actions qiik'ils avaient, ^ans leu;: in^^rgt' p'^rsonnel, n^lig^ de vendre

"en temps opportun. •

8o. Le directcur du Sous-comptoir da coinmcrce fut condamnd envers les

i^.
.j??f3

/
, r'^

.,^
,*
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A'

aveo mWret du 16av^^ri882, jour de l'««8igfl.tio» en cek cause, et le. d^J^L,
sauf le recours da ddfendear contra qai di droit
The following is thejudgment:— '

,

" I,a Oour (ryant entendu ha parties par leurs avooats, sur^ m^Hte de cette
cause, examine la procMure, lea pieces produites, la preuvVorale et documea.
taire, etsurletoutniarementdiliWr^:

'
' \

<« Consid^rant que le^emandeur en sa qualite d'a^ionnaire dans la
Banque Con.ol.d& du Canada et comme cessionnalre do plusieurs eo-aotion-'
naires reclame du ^^endeur une somuie d^ $160,000, montant des dommaKes
qu ilyr^tend avoir «Quffci(tenat,^ „,auv.i* administration du dtfcndeur, I'un des
direcU'urs de la d,tO Bsflqi^Consolid^e du Canada, et celle do ses co-directeuit.:

• «ur le plaidoyer de pr^cription

:

" Oonsid^rant que la dite banqu; a oomiaenc^ seJiptfrations en l'«nnde 1876,que le dtfendeur a ^t^ nonimd dans la mfi^e arin^e, Tun dos direoteura de la

'I

Que la responsabilit^ que le.d^fendeur ^urfait avoir encourue i i'^gard des
actionnairesdeladitebanque, proviendrait du mandat confix au dtfendeur
aux autres dijrecteurs paries actionnaires^

' ^ %
•' Que I'action qui appar|^taum«<j«^ dans ceeasne se presCrit pasij

d^to-ans oomme les d^lit« et les quasi-JL.Wais par trento «ns seulement.
,

^

Que les actes de n,auvaise admmisf^aiio.n, ^pprochfe au ddfendeur. auraiknteu lieudans la p^riode comprise entre- les anndes ISTjB et 1879 ' . .^

•^^^R^voie le plaidtyrer dp prescription produit «et^ baJ^e pa^tf^^.

,
f'Surlo plaidoyer de droits li^tienxr7j ' ^P '

;

''Cof.sid^ra.uqueleltansportdu droit d\icti6n en doni^ages que cem^^^

T7tT f '" '^''^ *'°°^"' °"^ ~"""" •" demandeur n'a^^td Insen^lue

,ldant
*^"»^'"«'3« demandeuri^O(«m«<^t^rm>««i^^pourle8

dits

" Qlie lea dita c^dytB attraient pn port fer^ne aoUoinitfll^tive »vw le demftF
. OoTOBBB—yoL. 36, Ne. 10.

.['.._.

(.„'»

aotlonnairea^A leur tepir^j^ipte de laperte duo A son inourie, d'uno crtonoe de
la sooietd

; 2 Vavassear^ Jd. ^

Me g^idant siir ce^pr^ents et prienant en consideration toutes les circons-
tanocs, je fixe ]» responsabilittf du d<Jfendeur 4 60 mr cent des pertes subies par
J»acoonna.res,etj'dtabli«cespertes A8»par c^t du capital j»yd, dWucL
wit nnr.T?"''""

*^'"*'"^' "** .oaonnair^ far les liouidateurs sur
108 9460,000 r^Sjilis^s pour eux/ . \ -

«n^.!?Tl^; .1 PTi^*^'" •».« 1"6^ de^ WOO chacne, formant
,
unrotal de|lU;600; a 88 par cent sur ce Xernier ohiffre, les pertis par le
demandeur sur oes actions pay^ »ont de f98^0 ; 60 phr cent sur |98,120
donnon 168,872 qu,W lemontant des pertes duXemandeur qiie je coiLiddro
flues a la mauvaise sdibinistration des directeurs. ^ '

UoDOB^

X:,.
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: r i*.

deurcontre I« dSHMeur; et fbrtner. poul-iMt objet und sooi^t^ oivilo ad litem,

et qu'il ^our duitimsible de prendre la voie dwtraDsport, ainsi qu'ils I'ont

etqaioe traa(|||(hrt oe oonq^tae paa la uw^ de droits ligitieuz prohib^e

" Qt^f d'atilet)\iB^ vente de droits Hgitilbc qe donnerait lieu danrle oas

qu'ati riimboarM^clbt de oe qu^lpi a ^l|p- au d^emandeuret DQikau ren

la detui^de basdi) lidir oetto vented tranifiirt; ^ \
?ttoleplii^oyerde<%it»H^tioul

» IfI
'tii^ s'ari^wP« A la question de B»Tc^^)Vaband^ipm)r la hii^utaap^

Xinain^ du droit d'acfcii^l^ domAMpoontre J

^^rhit j^^ai
litadireqi

4o xlro'it d'ooti^

'tit^l^te banqi}0:in

luvaiee adoiili

i^: jmtifier bod aetion .pe^nnelle

|t)u,de la majority desaottl|^DaireB'

JBO-iJirootoUrtr en domma^i^par lea

**''^^***^''^^^*'iiP^'''*^^^ii*^'^^
n^traj-fae pas

'
I'abandMpar la

bMitpljp ^^fS^p^^;^^ la settle rAioWtion adop^^a^a
in«jori«^ £n aferirjl^s ^«it<i^i»ireB est qa^une potion no serait p^s inten^l^cjcre

'^^^^^^ '^^f^'^ par iiielguds ajctionnbiires au nom do la bttpdtt^MiaTeo

' " ji!l4C9^dir (iutaid^ran^ accuse lea dirc(;teuf8,'90.M%te

i^d^ it^ligenW^et^de dj$|hqit de itti^eillance, sjp^ialeQieDt d'aivoir

,
la JWtbjt^^itpoilV se m^ttre an cdiilr^nt des affures ^uielle tratisj^ait;

,

*!Qiuiei)>iitr suite de cette n^^,^enoed£$y diirecteur»et de leurVmauvai^Q admi-
^^ir|jti^)a banf^ue |i perdu dQiwigt les.d^ux ann^s qui ont pr^c^d^ leprtBinier

^t J8?9^'«i»o Bommede trois biflions^e dqj|ai-8 sur un iapitol de $3,4m^4,

i».*.

4Q

5;;,

J /\od^eiiiijB irWvede 1247^650

;

„ , ^ . ,. ,

'ii

' *<QlB|,|e ideinkiidcar all^ue }ei faits suivants de, mauvaise Jadniini4t|j|6oD,

"lo!.'^ Que lite directeurs ont prStelesfonds de la banquet des-personoto insol-

a^^et d<fj^, bndett^s & la-banque par des montants considerables, sans garajitie

ou^fflE|^c(68'garantied'iBduffi8a!ites, ou meme sur de jpimples oh^q^es sans d^pdts.

^nb^ue; / ^
.

.
.

' / . ^ '
.^,i.- v. ,

.
"

' '^ '

"2o. Qnelii banque po^rj>a;er lea dfftdegdM et reiicotitrer ses oil

recev^ait'dra dep6ts, et raisat$%iremt>mnt8 ^ dea tauz ruipeux;
" So. f2iiie,le^ directors out ^i|re et pay^ les dividendes 4^

de la 'baiMud

;

, ', . • 'Jjft *<>«>

"4o. Que les ^tats foumis 4QpPernebiieiit (Staiont faux et pi

>• %'

L Z'

\'
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SUPERIOR COURT, 1890. m
bat de tromper le public ct ]e. aotionnoire. qui, «ur J. fol ^ii oes <Jtnte ie. „„*

i«ple, reconnaissances ou obique. de la part de ddbiteurs Insolv^blesTou^
^j;:;;;""'™"''" des b.nq«e..trang*..s ^talent en.r^ co^r' dJ^SI

j^ ' *?: '^"® '« direoteurs ont joud 4 la hausae ot 4 la baisse ave« J«« f„n^. a i

^Jfenque, 1„| faisant pordre des so^ioies conslddbbles ^ T^ "''^'' ''^ ''^

"Oonaidtfrantqueparl^loidesBanaues 34Viflt nK k i •*....
les affaires do la Banque «ont adn^nistr'nar ,i n t"

^'" f»P'*°'' '«« »>,«n8 et

non,.er lese»pMs\de2irt;rr30^;t 33^^^^^^^^^

,

"Queces direoteurs et adminiatrateurB sent inus de souniettr« Jl „l,n*en.bldo nnnuellc des aetionnaires, un dtat con,Z el L^^A ^ T'
la Banque. av,c ,es indieations .enUonn^o, auIJ^t »om^nfd "unT. .

'

engagements de la Banque et lea sonimes dues «ftr lul ^^"f '^'*^ '^»

«e s^s reasouroes, et ind^quant leZZ t^^SaJtlaB^^^^^ T''

^^^, "vec«„ee3ti.ationdelapertoprobai: J::;^!:^;^^^^
"Que les livres, la correspondance et les fends do la Banauo doivpn* fi»«.

•'Enfin/quele prAftW*6i'W dSlferiSL •

^ caissier .sbnt teni^^^Z^^sIS'.ST?^^^ *"''*- '" «^""* «°

Banaue dans la^memdiqu^a,^8tatut (Id. seot 1^. ^f"^^^b :
"Et

q«?lcprf8ident,directeur,fe<Jrant,caWer*a«eioflbW4l«':^^^qu. dresse. 8.gne, approuvo *u ratifie un ^tat fauxa3SV^r^.^?Bu^q^est respousable en domnaagos envera ton^lr^^L^ii*^"!.
,f°

^^

HoOoiwId :

Kankln.

=*A

eiwui par uoc «(&t (Id. sect. e3>;

/\
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256 SU^:^IGJl <?<WRT, 1890.

," Conaid^rant que lo mnniloUire idan» Pci^u«iot» du niandat doit agir av«o

l'lmbilot(5 oonvonitbte o4 tous Iffl goina d'ljfe bon p6r« do rAniillc.o'cMt-iWdiro d'un

.
udminiBtrateur prudent/ an, 1700 C.C, '' 0/ a prudent adminUtmtor," at

qu'il wt respouBablo du dooimapA cau«^ par so faute, soil par 8on*fuit, soit par

iinprudence ou inhabilei^ .(1053 0. 0.) ;

" Que lo niaadatniro<r<$pond do colui qu'il s'est Hubalitud dans I'ezdoution da
Diandstj^ lorsqu'll n'est pns autoriR^ i^ lo fnire. Art. 1711

;

\
"Que lea fonotionit d'adminialrateurH dd Banque doiyoDtfitrc oxorc^ca par oux

perron ncllenient et no peavent Otre d^l<<ga<<«s; /
*

" Quo leadireotcura peuveufct doivont ik la v^rJtd, ohoialr 4i»»*mpIoy^8 poor
lea nidcr dans radniiniMtratioii des affiijres do lu Bimqjio, niaiu qac lo devoir des

directours obmme administrateuns, est de aurvcillcr jos cmpliiy6i qu'iis ont

notnm<!8, et(qu' jl ne peuvent leur d^Mguer leurs JPonoltioDa d'admtnistrateura^

" Que les directeara de'banquea aont r^sponsablea Bolidhiremeni dos actea d'ad-

minisltrstion, lea and dos fiutrea, eonimo- dans le oa» oil pluHieuVs maodatairea

aont dtablla enaeniblo pour une mfime affaire. Art. 1712, 0. C. \

** Cfloaid^rant que la question soulovtfo par le d^fendear «8t a& Haroir ai les

direoteurs aont ooupableH do n^gligenoo et a'ila onit apportd dansu'exdoation de

leura fonotiona i'habilet^ convenabie et los aoins d'un adnihiistrlatenr prudent

ou d'un bon p^re de famille, jet cfe^ pour ^tablir oetto rospooaabi itd ^ntr« lea

dirccteura de banques, il n'est pas n^oes»aire de prouver contro cuk la fraude et

ta mnuvaiflo foi, maia qu'il suffit d'dtab|ir la n%ligenco ou I'iiioiiiriei .

'* Conlid^rnnt qn'il T a lieu d'^xaminer

:

>

*
. - ^> *

" lo. "Bur )a question d'adminiatratioh, si la n^Iigcnce et lo ddmul'do-aurvoil-

Innce reprocb($a par le demandeur #4' ..d^^leadcur sent fond^s, eo si d^ttV n^gli.

geoce a 6i6 pi;^jadioiabie & la Banque

:

" 2o. Si ta Banque a distribu^ des dividendes non justifiiSa par les prdiSts et qui

ont eotam^ Id eapitui pay^, et si les direoteurs ont eonsenti^il celtc distributiwL

en cor>nai^%iiCfr,de cauHC. •-
. .» "*'*^!

" lo. Bn oe qui louche radiniiiisllration. \,
'"'^.' '

..

"JCons(d^rant que la Banque Consolid^o du Canada a et6 orgunis^e le lO^ai
,1876 par la fusion (tedoux banquen, savoir, The City Bank,^.do ' Mjoiitr^nl, et •

Tho Royal Ciinadian Bank, do Toronto
; ^^

^ 7 '

" Que le d^fendeur a 6t6 I'un dos dii'ebteurs pfoyisoires^o la nouvelle, Banque

et qu'il a continue & en Stre directcar jusqa'4 sa liquidation
; )

" Que lecaD^tal payd do la Banque Consolid^^tiMt ilk cett&dpoque de $3,47^,-

224,00, et la reserve de $247,660.17, Pormant un total de $3,724,874.17, d'aprW

les ^tats fourniB par4e8 directears 4lu8 en juin 1876 et lea ann^es suivaates ; \

" Qne trois aps plu8°tard, savoir, le 31 juillet 1879 lorsque' la Banqua Oonsm
lidde a fernid sea portes, la reserve 4tait disparuc ainsi que le capital pay^ ttioins\

[JpOO.OO qui ont i^t4 r^alis^" par les actionnair^S'-aprds le paiement dial

dettcs^v -"' : > „ '4.

"Que lei

des dividendes

;mai

senof

et lerd^oembre 1876, 1877, 1878, les direoteurs ont d^lar<!

inuela de trois et trois demi poar oent-aur le^apital pay^
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• • *•• •

• CoMid<r«nt'que li gerto do la ria^rvo et du'caniur^n u il * j

co^pto. 4 de. cUe„. loaolvab'Jou q«t I.L^'t:r;jT.r"" " '" "

dWien, client- de 1« BanqTe deitcLlTr* 1^**^'
''r'"

"" *"•" ^^"•'•»

•1,600,000.00.
^ d« l»^CK<5, <,ui |«h perdro A 1. Bat^ja^ Ood«Ild^

"QueIaplup»rtJooe«oHentaitaientd<SiAendekM-"««.«j
.

10 noTCrilfie ii7rae>163,529 28 •

•*w,845.69
,
et 4 la date du .

bWels du8 et non payrfs & l'«Jchtfuno e

;

09rrespoodaient 4 do«

., " Quo dans Ic8 dutb ODnuels et wrai-annuels DrtDorrf*. «t* Uu J-, a- .

'**

mm des bll!etVe8oo.„ptnrS!.' """"" '""""' ^^'^^ '" '

tan., variant de rquartte „ille 4 dlxt^^rdoiCt r""
''"'" '"°"-

'

Hennie, Jo g<$rant cAiiirri *de iWi^S x . . '^ * '" oonnaiBsanoe de

.."Qu'il a pendant troi8'inoi9,W|^<rtv8atwB«eM"L i.

1« cl,^^<^ de ce. „,«!„„ ellel^ .i«t,Lirr22 «5 00 et
7"!" "''"'

a t96me dtf^NiMtf •300,000 00 «
•^^1,495,00, et que oette somme

•'Qde oette itfaDi^redVra''«itnn -doable rt^Itat. savoir d«rAi .

Hmililn.

€

t: i-

H
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•leiAMM^.1^
.|K)iir Unforinmion dw dirtotaurii, et mM d»m IMtal g^n<r»l Mini tn«nRUol d«

L BMukiu.
ftffaii'oii Jo la bonquo, copj^ 6g»lonont diirw un livre i\ (wt flff«t ; «

" Quo den CNOoinptoii oon8id(<rah|iiiMMfl|ytfAM^(ldll tout h tuiuiw Aoun ioIvoh

' oUoot* ol Napotionnlii chnquQjouflnHIHHPIIffH
; ^ ' /V ^

" Qu'uri livro liofi <>Hcompl||HMJpPSKii qu*iiti livro &«n obtii^UotiR pir

billotx «ii! oliaciin duH cliotili^ilr IMnmrriintion don dircoUium

;

*' Quil'ituU do I& qM WR^K^ios ogiHMmcntii irr^gMliori do llc'nnio ct don tftttrett!'.

', omploydH quo lu banque oooirAluit, Ioh direoteurs imrttiont pu fiioilomont ot A

toutOH le8dp(K|UCit M! roq^ro ceriipto doN iiiontnntii Avari(!<(H Hi chaoun deKfllioatn ot

du totu) duA di^oouvoi^ (t'iU ouMout prin lttpoiuQ^ggM||||[|M|K||||'>''>&|^ jyivroH

.dolaBunquo; *^,.',A * '? ;* ^
'

.

y"* • .^ '
^* : '*^/ ^'"^

V ( " Qu'jIh aurnioBt^jqtteinent oonnu lea irrtgulariti?a du qjimior* Reeeiving Tijhfi

n

i^\\» aviiiont fat

boU, ou M'ils^

aundcn
;

"Queloi

deux diroot

onissier.nv aif

otor Ha atumte

Bpeet4 oui

'inH

idmen,

itcur g<Sii^riil do lar bniique, Oamf^-——

^

conunc iln I'ont Fait lea doux prowidrcf ,*»

\'

\

X inapeotions, oea . irM|ularlt^a onl <S(d Hlgnal^SoH aux

t TuiUi, ot quo oeux-ci n'ont fuit nucun ropro«)ho au dit

^ n'oB out fuit auoun rapport i^tijt qntres dircateurtj—

*' Qae l0id<Slbndour,'examin^aou»flfirmeti^, a pdtendu quo aes fonotiona de di;

rctotour ao Wrnntotit !i doMor hod avia aur lea queationa que 1« g^rant aouniottait

«Ux dircot(iur8>4 propoa dft roBoprnpte demands el dea dividondca 4d«5olarcr;

quo 8ur oca qiMritiona, il w guidait entidvemcnt aiir ten dtata fournis par le gcirant,jA
HODS los oontrd^er on audune maDiire, qu'il n'aJamaiH oxamind lo« li.vrca de la^T
B%nque ; au!ll n'a jainda |^rifl^ lea garantiea d,onn^eH puf AHchcr oii lea autro*

erapruntiburS>Hii.<£valu^ lea«VAleura''do la baoquo avaut do d^duror Icadividondoa, ''

8*on rapportbnt sntit^renien t ik'^Kennro
;
^u'il n'a eu auouoe oonnaJBaaiijoo penon-

nelle.dea OQjnptca dea olienta
;

q»»!il n'a^paa cu cooDaisHanoo dos cmpruntH cle la

banquo au uiontant do quatre millions ae doUaW faits dcpuis iivril 1877 & niai '
',

1879
;

qu'il aavait.que qu^ues-una dea dKfnt^^taient tiifiol)|j^lo», ct'qu'il oe

.. a'catjamaw ioquieJ^ pour qUe^ontant. lea uutiT%L,oUcnt8 otaient solvabloa,

qu'(>nfin^iBi Boulc oonnaiasance JMLa d^K|^ffairoHj|B lu. banqul, est oello que

, Bonnie ctlocarssier, iJecem/iir Twrer, liii en oBtdonn^'j

*. "43oii8jd6rant que la soute" /Idfonao falte par le "ddf^yidcur ctal* Frap^pia

Hineka, pr^j^ent do la dite baBq«^l||ifi||[n^ l«^dite p^gpde, t^lo.qi|fcfaite <ian«

ijleur ejamcn^pime t^moins, e»t queiJips'directeura o||^t<$ troifl^dalVur jo n^Jn-

taqt dcsjvaBccB failea aux olienta pat Rcnofe, 'le g^rar^jflyyicur ^iiurt>i«jl|^.

8cot4 dea 8£at8,fauxy'^
; ;;,/_^„

"'";**"
--Jk -^^K^^'^ ,.' / " '•>'

. a " Quo ocim exoudicst inacceptoblc/itt6riduJBM!e8'diwot«ur6 ijvaicot'pour so

^
%n8cigner 1«Jivrc ^'esco^ptes ct I0 St^ro dea dBKmbmLiabititjf Ledger, ain|i

"

,
qiie tc livi-e .<M ^iSp^ dftna, Icq'uol As? ^^oouvei^PtaiJi ont^da r^guliilteinent j'

^TQi^tt^t favA quo Bonnie ttit iiocofd^ de r«W)|ppte bora de {a oonnai&aanoe

.<des'clii^Reura*; " .,'•" '"^W." "• '.',''
" '

/r

« ""^il atfitideU qoe-ll d^fendour aWeatrapportiS au president ot au gi^rant

a gui if^abandomia TirtuelleBitnt lea.jftfarres de.la baDqt|e, et ^u'ii est res^naable

4» U-toftavalta adrainiatfat.inti dn nnMx gil'il a'Oat dfl^lK^ff

;

.<j(t»-i

/

•%

'^. '^ # I «• ix
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iioiltor «ui f.«u Tiil
""P!^*"*'' *'' pf<•'^deo^ eiiq>loya Simpson, brokor. pour

"^."I^^ucstion dodividcnde«. ft /

•"l,31Bp^^able le premier d^cembre •
' '

— ;-v..'^..... ...;..,...
jj^j,^ ^^

l»our le tiofH dea pcrtei, A d^olre «,r Ics vieux comptee, dont"~^"'
ili n .v,„ftot d<5duit que lea deux tierH, de sorte quo '

d .prds lour pi^re'itat, il ne reste que ,... 1120 111 nn
.A-q«ellesl)fau.^out4rlard«erve.

'......Z-iZ'^^iJiJ JX
F«irn)itne UD total do ' '~ — "*

V" Qu'A oetto dpoque le» '^^i^^^'^o^n'J^ minuTentTim 285 6btttre Pescompte rdgoli er

;

"»«oin, h #o»4,i5B6.0,

" Q«e vu la perto definitive de toutee lea avanees 4 ddcouverr en outre d'unn«>mmeextr6a,e«enf«Iic^^Hur lee e«K.n.p,es, vu 1 inaolvabilitJ' not^lre etZ
fa e«.pMpour empficherlcB actions de ia bunque de to„.l 4 la ZT

•594 2856^ 'Tl'^ T'
""' ^'^ ^^f^lquer de IVoir oetr»o

2

.^t rtnnt nn e ftuu .y , ta,
, ,a>yi.. imu/oOO aumo.na*temoDtait A18^"

I

7

KaalW

^
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«',^"r '^',^ ">''

" QiM cetto urtiiinio ubaurba tiiu<i loa pntanduii proftu ot U rtfaarvo, o( wJIdm
IaUm un (Jd6ait d« 1248^174.(8 i

" Qu'A u«d<<Hoit tl ooriTiondrult <l'«JnuUr un monlftnt qii« Ton n« put pr«<ol««r,

innin i|Mi <luit Hrti oon«i«U<iiibl.>, imnlu lur I«h t'TO0iiipl«5«, at •4&,4«5.;»i qu.i iM
dirocieurH onl d^uit «n .ictobnj 1878, nur Im Ticttjt ooinptM eUjul iiuroienl dtt

fitro dt^duiU pluM tflt nyro uii moiiiant benuooup plui fort;

" Quo {»ri«o dua iiiiiuvaiHoliuniH qui (int liiit |>ordro & Ik bftnqaa, on moyatUte*

ehonun |10(),U0() rilaioni d'niirivnc olknt^ do lit Uaiiquo d^nmiliddo qui

dflvkjent do IWru uioiitiintii lorn do I'unton don Aaux biinquo»« ot qui avftlont

d<!JA un <ldfot.v«rt d« |273.:mH i\ la dsto du di« nov«n»bro 1877
;

" Qu'il rtiudriiit oncoio iWfidqm'r uiio (brio prop«>rti.»n clu luontatit dfl p^r I0

Credit VuUry R.H. qui >• liiit p.'rtli« A U buiiquu |1 00,451, plu« 117,480.47
ou Horn d(i Lfkidlaw, et un dioouvort pur In niflaw oonipaji;iii« At 163,592;
quu lo imiutimi d'tiwowipt*! »ecc«rd<5 pnr b b^incjwe ^trtit A wUe <({)oque d'nu--

ddiadti hupl mUlioim du doltaiK, outro |I3»,000 do billutn on «ouffr»noc, tion

g»rimtiH, ct 1340,000 do billoU un h«)uITVkiioo ct |)r<!t«nduM gtntntis, tol quo le

tout nppcrt uux dtut« fournir« nu ^ouvornomont

;

" Quo oep«nduiit ion diieotouw n'ont r«triinoli<! qu'uno Honimo do |9,2&l pour
dottOH iiiauviiiHON or d<iut«'uwM pour les m% ryom ^couWh prdcddomuicnt

;

"Qu'il r<5«ultcdo lupicuvo quo lodividcmlo piiyd lo proiiiicr ddocmbro 1877 ot

loH deux dividiiiidoHMuivmits out (JtiS piy«J« & nidmu h onpital do hi banque ot

nu uioyun d'unipruniH.
'^

•' Sur lo puint ilo ^avoir si Ioh dircoteura out courodU ik ccito diittiibutlon

otoc ooiinniMMinoo do cdumo :

" Attoiidu quo cetto oirconalnnoo cut dd^ninntrdo par lo« tiiotlfs oonoornant

I'uduiii-uiHtnitioii, d'oi'i il rdHulto quo los dirccteura ont coiinu ou «iii oonntitro

I'dtnt r<5oi oCk so trouvait la bancfiio & cetto dpt)quo, la }iCno qui I'li forcdo ik

reoourir i^ remprunt din avril 1877, ot A ragiotuiro pour niaintoiiir lo ooura dcs

aotionB do la banquo, dds fdvrior 1877, ct Ioh causes notoiroa do ootto ddprdcia-

tion, qu'cllu riaulto oncoro do I'abHtention affectdo et a^Htdumtique den afiuirea

do la biinquo par lo ddPendour ot soi oo-direc'toura, du fait quo lo ddtendeur con-

oai8aidt quc|quuH-uu8 doa clienta do la banquo conniio ineolvublos ot d'autres

conituc douteux, et onfiudo »a participation dircoto aux Hjrndiouta furtuoa eo

1878 pour miuntonit lo coura doa -uotiona do la Banquo Consuliddo iL la bourse.

" Sur la part do ronponfabilitd

:

'.^^^
'

;,.„,, -:^pt_' ._ .

" Attendu quo lea dirccteurH ne doivent 4tire ddclarda rcaponaablea quo dam -

IcB limitos du domaiago qu'ils out causd par lour ndKligcnce ot lour inourie
;

" Quo mulgrd loa portea dnormcM HouffertoH par la banquo lora do la liquidation,

le gdrunt et Ioh dircctoura ont pu so fuiro illuNion sur los risquoH connua avoo

quelques clients

;

" Qu'il Taut fuiro la ptirt dc la orisc finanoidre et oommerciale qui u eziatd depuii

1874 & 1879, ct de la ddprdniution qu'ello a entrutndo sur los valours de la baa-

" QtM jli^tsponBabUiitf doit 6tre appliqude avee moddration

;

C

\
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" Kt Mtlondu quo lo do,„tt,„|our „j ,, . T
•100 cl,.ou,..s ror„.«„tun .„tol d, illl 600 il f '

.

T '"^^"•^'

W r ... d«a.«..d.ur I. «,„.„.« de 158.872. ,i,c io.^rtt d« Ifl -vriKflga i u

droll."
' " " '^™«""» «u M'unJeur ooutro qui

^^<*rd it, tiarhard, aitomo,. fti, pU|„t}f.
i^. Xr. Beique, Q.C., oounsel.

«»r<«r<feOo/«A,<««,„tU.rno»*fo|.doiendnnt.
' ,..

-tt«.. A Z«/^..mm*. 9.C7., and Hon. Ah^. LacoHe, Q.C, oouD«|.

COURT OP QUBEN'S ftBNCH. I'soi. ;,

MtfNTRKAL, JANUA«Y a'iTH, I8»l.»

Pre.«ot :-DoH.ON. CJ.. B.bt, Bo.«t, Doh.ktt. J.J., and Ta.t. J., '«c/A«c.

, WILLIAM H. JBPFRlJY, ,

''

,
,• ^Mfitf <n tAg Court betou>),

' THE CANADA 8HII»Pmo COMPANY,

(DtfyndanU tn <A< CoNrt »(/ow),

'

,. RWFOIW&W.

J^Z^TL
'^"*"'" *'"""«*• '"'o 25tJ. January. 1889. which judgment

;-:;||,L.coar,oio.„ - '-•;' :>y^ -

"

Ojotiro 1886 pour le transport de l'.a.iaW aab^tos) mcntionn^ eo In d^lration en cett« cauae, eat H I'effet qui auit savoir • ' q».!„ru.j • ? "» <«<lff<*-

condition li« W W t.«^
4«« »uu, savoir

.
Shipped, in good order indcondition I,, W.^J^Jeflrejr, in and upon the «orow ateumdiip '•

Lafc!

la«^



COURT OF QUEEN'S BENCH, 1891.

W.H. Jeffrey
jjepigon " • whorcof, etc., and bound for Liverpool, etc., one. hundred and

twelve bags aHbcstos, being marked and numbbrod as intlie niargio, and arc to
The Canada
Shipping Co.

<*,,

It'-

ft-

, 't
V •

.V

be delivered Utna the chip's deck (where the shiprowner's responsibility shall

cease), in like good order ond well conditioned, etc., at the port of Liverpool,

• etc., unto order to Genoii,*or to the assigns; freight and primage payable by

shipper at the ratfc of" fifteer6* shillings Mtcrlmg^ per ^oss ton to Liverj^I,

freight Livej'poorto'Ucnoa, juyiible by consignee^
; ^

, " Gonsid^rnnt que, par ce |«ff«HHa|«(ment, la ddfenderesse a contract^ envers

- le ditdcniandcur robligat'Ton q^ livrerla c^rte ^ini.-intc en bon ordre emport^c de

Xiverpool k ordre, c'cstA>|^iro au deniiindQur portcur du connaissement dftmQnt

.^ endoiise par le deTnandeui'\ que, leifj-et n'a ^t<S fixd que jusqa'au port de Liver-*"'v

pool, et a dtBpiyd par le qn^napdeur 4 hi date du eonnaisscment jusqu'i Liver- ''

popl Hculen8ent

;

-:,!''*•
*< Consid^rant que les ipot^qui sc trouvent dan!) lo.dit connaissement, et qui

i(indiquent que la destination d($tinitivc de hi djie ^tinianto dt^it le port de

G^ncs eh Ii^lie, et que Ic fret de Liverpool ^ Gdnes storait'payd par le consi-

gnntj\ire, ne saAraienC Stro interprdtds conitrie- eonHl^tuujut uno obli<!atilBfii de la

part de 1« d<$fcndcresse dont la ligne de vapciir n'allaib pas plus" Ipin queJjiver-

pQol, et qui n'avait pas de concordance avec d'es iigntS de traiispprt allantli

G^nes de transporter la dite amiante'jufiqu'ii G^nes, ^Dterpr^rution qui ne^

serai t justifiec ni par les terme's ^u conniii^scnieot hi par les circonstonc%s 4^
'"'

I'affaire, et que ees mots peuvcntU^|it au pjlus comporter uti mandat. gratuit,

par leqtli^ la diSfcnderesse se serait chjirgi^c de faire triinsmcttrci lu ditc amiantc^^. -

h. bord d'dn vsCi.s.'^eau allant a G^nes, pbur e^c livrde \h, au'deniandcur, porteur

' dn coDDtfissei^ent-Ou a, ses ayants-oause.'oti ii un consign ataire g^u^ lui indi-

.
• quprait le demandcur^oo sea ayants-cause portcurs du connaissement ; I ' . » /'

" CJonBidurant'qu'aasKitdt ou pen de temps apr^s avoir rc9tt lo dit connaisse-

* mentdc la.;^E^cndcresse, le demandeur I'a' endoss^ ^ff favour de la banqu^, dite

V.Tlie Baukfof J^ritish North Aifierica,' laqucllc s'est trouv<5e dans- tdus Jps"

,

aroits du dejiiandeur,«en vertu de ce connftissementj eft -que Iocs de I'arrivde de ,

'.la ditc amiante dans le port de Liverpool, c'iStait laxlitc banque qui dtait poTi

tour et i!n ^possession du dif coDnaissement, et qui a^ait. aeulenient le ^droit

d'ch recevolr Itvraison en dchaiigedu dit cpnnaidsemcnt, et de donner'des ordres

oufdir^clions k la ddfqndcresse relativem«/it-A la dite amiantc

;

"•ilwonsiddrant qa6 c'est ladite banque elle-mSme, qui,^e^ mSponjie aux rech(r-

ot^ H^JHt^ par I'igS.nt de la dite d^tiii^crc«se h, Liverpool pdur stivoir qdcis

dtJieQt^lcs^consi^ataiFes'de.la dite amiante, a inform^ le dil ai^e^t qu'cUe 4tait

'^i-teur du con^aissemient, et qWJa/Qite amjante devait 6trc enfoyde a G6nes,»

. et (JueXlesconsignataires dtaiorft MM. Dov'elie, Pelli & Co,

;

. ' ;

'* Comnddrant que la jjlita banque et ses employes, agents qu a^atiWSaus^

piaraissen^'Stre inquidt^s port peu d$ la 'dite amiante tant ^ Liverpdol*qd'&^

G^ncs

;

" ConsiddjJRT^iJJP^ demandeur ^t l|f!' par les faits de la ditc baoque, elT .

rcspon^alvtcde SOS Qmissions pt ,DdgligQnce% et qu-'il ne peut avoir pl^ de droit *

contra
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O0UBT OP QUEEN'S BENCH, 1891.

centre la d^fenderes?! qUe la dite banque ert aurait efl elle-mfime ri elle ^ut ^-^^^^m
ello-mfime poursulvi la ddfendnrflaiiA «n ™w,. h„-M:* J^ ... . .

' ™.- "• _.. .The C'Aonda
Shipping Co.

'ii-.

>.»,

..^*

ae, ef"

droit V

I

„ T -1— — ""-^ •'"u»£uo
,
cii aurou eu eue>mei)i<

elle-mfime poursulvi la ddfenderesse en vertu dtf dit connaissemcnt •

dan-, U^ f;°"J
qu'il, estdtabli que^a dite ddfenderesse'a tendu la^te amiantodans ie pSrt de Liverpool on bon ordre et condition, tel qu'^lle y ^tait tenue par.^n ontratcontenu dans lo dit oonnaissomont, et1^ celle qui lui a ^t^ d6nL"p»r la dite banque porteur du dit connaissement, et qui ^talt aA droits du ditdemandeur, eHo a faU embarquerla dite amiante sur^n bon steamer, • The

con.pagn.e solvable, laquelle s'ost oblig<Se par uli eonnaissement en bonnefdueJorme A transporter la dite amiante 4 G6«es, et ilne la livroi^qu'en epbange du^
conna.s,emcnt donnd par la d^fenderesse au demandeur 4 Montrc^al, le 8 octofcre
1885, et m4 en a declaration en ecttc cause, et que la dite diSfenderesse a ainsi
accompli toutes losobligationaaaxqucllea elle etait tehue; .^ TT-^

' B^boute i'action do dit demandeur aveij ddrens " •

/ ^^ appeal thej^ove Judgment was conBrmed'fbr'the reasons given in theremarks ofHis Honor Mr. JustieeTait, which are given belrfw.
'

"„no f' ^'~J^''
"PIH'Ilant claims-the value of a quantity of asbestos, which he

a^lQges respondents contracted t^ conVey from Montreal to Genoa in Italy, and

Itll
here to Ins order, but which they failed to db, the goods having been

'

d^vercd there to the *rrong person without the production of the bill ofTadin.^,

In
S"|,enor Court dismissed th^ appellant's action. The facts are simpS

enough. The respondents owu a line of steaniers called th% " Beaver Line " "
.:

:
rtfnmng.between Montreal and.Liv^rpool, and appyiant khipped on the " Lake* •

'

fe;4nr'^f'
steamers of theline. 112 b«^of a^stos, value admitted

out ii^ateriaporti»|b, reads as follows:—
'

^ .

1^
-Shipped, in gocT^rder and condition, ,by Mr. Jetffey, in and upon \he

^

'^^!Sl'""k P ""''* "'' ' ^*^* ^^P^°"'' ^^^^ *"«' I'^Fol, one hundred

'

*
ow3t!^'^4S!^'*'!''.f'

^' ^"^^^'"^ *^**°' the ship'M^k (where the ship

r^^'iK."? ^"^ " ''*'^^ '" the like good order and weft conditioned

Iw^^K. rT^'"""""**'"'^'''
^«°««'0r to its.assigte, freight and

fo L,verpd^, fre,gh( Liverpool to Genoa payable b/coi^sjaee, the^oods to' be

ZZZ l '»»«. ««»««g»^ inimediately .tfie,.ves8el is.jBy td ^cha.^ or ' '

<^herw.sethpy wallbel^^edandstp^daYthesofe^^^^ ^ "
#gnee in the^arehous^provided for,that purpose, or inithe'public store, as

" /''

. tte^Collector of thej^port of LivefpbolshaH direct, et«j.''
\' '

Onthemajlij^oftliebillis the receipt for the freight to Liverpool The •

appellant.a^|^ttW^<locument,i8.%at8tern^^
^ ,

t •the-ijesp^ents treated it as such, and asaumed obligation^r^ responsible to the same extent as if it bad been a through ' ^

• •

- '
"

~'
" ' »

' ' «'",?' • ' , •

-
_

The Cburx is of opinion thai this ^as not/ntendeJ for a Ihrouih bill to Genoa
^'

^^e vessel wl.^Wd for Liverpool, the fright to Liverpool^ai prepaid a^ '

"" ^P'^^e an|du>tiDct from the freight frhm Vwtpool t^i
.W n bfcb w

!r« - . "T < , . ' ,,, . . ••.- " ' • »», ^ »

i

r

li^er
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•
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r. H;Jeffrey

^hipping;co.

. VK

y
; \

.-^

•«».,

t$ be piiid by tbe consignee there. It is not proved that reBpondents had

vessels runninglfroni Liverpool to Genoa, or any running arrangcmcntBwitb,'

or control over, any other line tradij}^ botvrCcn these ^rts, or that they

V(iul(^4erive any benefit whatever by assuming the additional reRponsibilitjr.

:A8% quite u»>ual with this kind of documents, this one is not (;Ioarly ex.

..tressed. It is stated thai delivery is jto be made at the port of Liverpool (the

'frord
*' Liverpool" being in writing) where the ship's responsibility shall ceai^,

and pro^ifion is made for warehousing the goods '

'tre, if not called foi* ; while,

at the same time, in the space left for inserting ti.o name of the oonsignof, are

writtea in the words " unto order Genoa or its assigns." /"\

The goocfp Vf*ri, as the bill of lading read, to be delivered at' the port of

'

Liverpool unto order Genoa or 'its assigns. We have to give a reasonable inter^

.pretation and meaning to the document, and make it consistent with itself and

with the intention Of the parties. I think the proper interpretation to be

given to the contract isihat the respondents would carry the goods to Liverpool,

subject' to order for Genoa. There is no doubt the ultimate destination^ of the*-

goods, as respondents had Reason to know, was Genoa, and, looking at the bill

and at the facts proved, we think it is quite evident that what the respondents

undertook to-do was to convey the goods tlck Liverpool, antl to forward th^m'

from there by otlifel* carriers to,Genoa, and that with respect to the ibrwarding

of the goods the respondents mereljr acted as the iigcnts:^ of the shipper. 'As
carriers, the respondents' responsibility lieuscd at 'Liverpool, and whatever fuijr

ther responsibility they incurred was as agents of the shippers to forward the

goods.' ''V'^ ,/,. ':- a :--: ;.
'

s
,

'

;
".-.

I think the appellant's letter to the respondents of date 17th November, 1885,
,

is fairly open to the interpretation that he must have understood the transaction

• in this waj. Referring to the delay in forwarding the goods from Liverpool, '

Be sayq : " Can you give me an expjanation of this detention, and how caused,

.jfrom the agents of your line not forwarding these lots of goods by the Genoa

S.S., as agreed on ? My bills ate being protested in coitsequence of this irr^u-.

larity, and cimsing me a good deal of trouble and expense, as well as damage.
'

Can you give me the address of 'the agents of the Genoa line of S.S»r

Liverpool?"
'

'
.

• /" "

' ''

Previous to this, the Bank of B.N.A., at London, then holders of the bill 4>f^

lading, had writtep to the respondents' agents at Liverpool: "I shall be glatd-

to know if you have instructions to forward the shipiuent to Genoa."

It is plain that the parties interested, the shipper and the transferees of the

bill, all understood that, as respectp the voyage from Liverpool to Genoa, the

respondents were mere forwarding agentiL \
•'

' .*'•
^ .

The "Lake Nepigon'" arrived -bt Liverpool on the 21^t October, and there

aeems to have been some, perhaps unnecessary: delay at that place. Mr. Thorn, '

tiie Company's freiglit agent, Ifad written to the Company's agent at Liverpool -

on the 9th October, 1885 :-;- . , . v * «^

" Upon the ^ Nepigon * there goes out a shipment of 112 bugs asbestos, and

the B, L. readmit is t<li be forwarded to Genoa. Wcuj^nvo a letter from Mr,

• r-

' ;*; ••-

it.

ia i

<';•.•,

'H,l
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boUHT OF QUBBl^e BENCH, 1891, m
Thorpe, agent for Mr. W. H. Jefffty, glaCiag that the Bhipment should' be' fori

w.H^J'*'.,

yarded to Devalle, Pdli & Co., Torino, Italy. tJoUl we hear further frdm^r." ^^S^
JeflFrcy, y«u had better hold. l*e shipment, and I will advise you the Borreotdes- T'

'

tinttion. I believe there are soma of the bags (20) not .marked^; ,wili y^u pledse .
'
\

-have them marked the same as the- others."*
, .

<

°

,

The respondents', agent at Liverpool held the. goods there till the 30th
October, when he recfiivod the letter from tlie 6ank of B.N.A., already alluded
to, which was to this effect:— -

* ' ..'.'
." With reference te the onclosod Bill of lading f6r n shipment of 112 ba.rB

asbestos per' Lake Nopigon,'
I

shall bo glad to know if you have inWuc-iicns '

to forward the shipments to Genoa. The ^consignees' are Itfossrs. Devalle,- '.

Poll! & Co., of Torino, and, according to the wordin- of the- biU (Jf lading, the
'

• v
ft^ightft'omLivorpooLto Genoa shbuldMi&kid by them." - " ^

. ^

,;.< As already stated, the Bunk was the holder of the bill of ladjug, jt having
been transfen-cd to them by appellant at Montreal to eover a draft drawn
against It by appelant upon Devalle, Pelli & Co. The respon4pnts, .after

i J^e>"ng this letter from the Bank," forwarded the goods to Genoa by .steamer
Persian, of the " Leytand Lino,'' which was a regubr and first class line and

wtumed to tlio Bank thb Beaver Line bill of lading, which had been enclosed in
-flieJctter juit^eferrcd to. Of course, a new bill of lading was taken from the

Leyland Libe," which was dated 3rd November, 1 886, by ^hich tJiat Company
uhdertook to convey the goods to Genoa, and to deliver the,^ to Jfessrs. Devalle,

•'

i-n 'p.V*''''
""^"^^ ; '»«* '" «<ier to protect the bank, as holder of the liret

bill of lading, and enable it to secjure .ateeptande of the draft drawb-agairist it
before the delivery of the goods,' the folloi|pg express c6nditioti was inserted i,-
them«^^:^«^Vcronlyin exchan^.fyr a Ldg. is?^ by B^av^ Line,
Montrfealjtor ifive^pool." Tbp ,ne#lill of lading was WFtd^^e consignees

"

Messrs. Devalle, i^elli & Co., but of dburee, it did riot give th<»i the Control of

^ goods, but woiild enable them to gerthe Beaver Bill upfc accepj^n- the
:

draft. It appears by the correspoadenpcf that the Bank- forwarded thi^iilT apd
the draft to their agents at Genoa ; butj^e Leyland Line, by.^me n^ktake. of

•tiieir clerk, delivered the goods to tha^g peraoii; without ]^iring the wd- .
dnctiou of this bill. The dVaft never having been accepted, ani the »,ods lost •

to.appellant, he has had lo refund the Bank, and now claiuis agaiust the respon-
dents. The Court is, however, of opinion thftt^^l-^asSo action against them '

they merely undertook to forward tl^e goods to liivetpofll, and #ey diJso in a
'"

.

properlaanner and with proper precautions; It is no fiult-of th<^irs ifth^'^ds
'"

were ^Ohgly delivered, for sdoh delivery waa against their-positfye and written .

instructions, which reqpired the-productibn oflthe Bea-ver^Line big/ • ' «'

^
We think.the judgment which dismisseV^pellanfaaSoii should 'b4 fi«a^

firmed; and ft^^^^^
... r. ,

;,^r..,^f; .,.:.;,! •.••:. :.^....L.K.i(,,_;^.. , „ - i ^
'

•

'
' -' • '-

u. ' ,
-

'• *
,

Judgment coofinned;r

GreenshietOt, Querin Sf Qreemhielda, attorneys for appeUant/ "^ *'

'

<Se?fetV^ C»OM^ attorney for Tflspondnnts- ' '
. .

..i*-
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^
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SUPERIOR COURT, 1891.

MrPERIOB COURT, 1891. /
• /MONTREAL, FEBRUARY 4th, 1891.

Fregeot:—His Honob Mr. JustIob Wobtblb.

\
PRUNET IT At.,

V, RASTOUL,

.«

J.

PLAiNTirnr

DmUDAMT.

'

Hbi.0 :-*^irt ft wrritade of rigbjl of Iray may Iw created by a deed of partition betwean
,

^
,^r iheirs <mtitled to the i^roperty. «jL

' » ,
^

> ^i^,, ThHt sucti^a deed should JlJQiiie the natiire" of tbeBerritnde ; the property

X-;—"^-T^ -which i8^o:be Cjbargedi anl, that in whose favor the servitude is created. —
Tliat »«6h servitude, wbft*it has not been used, may be revived, if thejrear

criptitfii ofHblrty years hfis not been aoqui^ed.

/' The^oiirt, afljir having beard the parties by their counsel upon the merits

of tbd toU8e,h:fVing examined the proceedings and th& written and'oral proof
'

^duced,, i^nd having deliberated ;• '. '"?>«,--' ^
" WUereas the plaintiffk represent t}iat the defenctftlot Dlaims td hove a'riptht -

of way or pa8Eag;e^over tfceir property, being the gputh-enstipart.of lot No., 626

of the cadastre of St. I^a^rence wa,rd ,in thfe^ city of Montreal, to communicate

from St. Lawrence Street to his adjoining property, being the north-west part of

the said lot No, 626, under the deed of Fale from the heir's of the late Dame

(tath^ine Timmens to him and his brother Abrahani Ba'stoul of the~ last men- .'

tioned property, passed before Mtre. J. L^ Coutl^e, notary,, oil ^the 6thday^of ^

February, 1875 ; bptthst tlie authors of thedefen^nt and his said brother, who*

has conveyed his rights t^ the dcfcnd%nt,'had/ n<) 'right to constifut^ such servi-,^'

tude uppn their property in .favOT of the defendarpt's property, and that they

ask that it be declared that no servitude ol a rjfeht ofway or passage exist upon

their property in favor of *the defendant's pfQpei%, and that hp be prohibited

from disturbing them in the lull enjoyment.ji^lili^i' property

;

" Whereas the defendant pleads that he Is . entitlied to claim the right of way :

' * passage mentioned in liis deedsof purchase; ^i?d complained of by the plaintiflFs ;

'^at the two properties fprmerly b^clonged to^he late John George Schmidt, and

-\i

that he had during his posscssionyand enjoyment established thcsuid pasgec for

hii^,.representatives acknowiig^ged the cj^istenoe of the suid passage, and that

,*tho use of the property now belonging to the defdhdant ; that after i
'

,i^as confititjuted as a servitiidti by the destination m^de -by one who"^ was p||fc>

prietor ofboth'propertjeiB ; ;'- / ,\ . -

, "Seeing that bothj^OpertieB were acquii^d by thej.8aia late John Gcor^^
• Schmidt during "tbiS cotninuni'ty oiT property vHiich ex istejl between him andW
; his second wife the said Dame Gathering. Tingimens ; that during his possesBton.

and enjoyment a passage existed ai^d was usW, by whidv^he'oooupah'tsot the

jpropertjr now own^d by the, .defendant entcjfed the "y^ io*vr<;ar of ;th« house;-,

*^-
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then on the property, from SULiiwrcnoe rtre^, bypassing throuRh a gateway Praiiet«t »f
ajjd along a passage on the other prd'perty, to a j,'ate at the end of the addition -, luJtoui.

built to the said horfsc, opening in)»;tho said yard, being at a distance of »b6dir
08 feet and 7 incliQs English measure, froin the line of St. Lawrence street
as it then existed

; that he instituted thoaix children, issue of his two marriages,
as his Universal legatees, subject to a substitution in favor of their children, 1m
that dflring thejoint posseBsion and qnjoyment ofbothpropcrtios by his legatee^
and his widow the use of the said passage was oootinued for the 'ciewipants of
the property now ownoi by the defendant; that theaaid Damo Catherine Tim-
mens institut^d-her four children as her univorstl legatees, and that after licr

death a partition of the property of the said pommuaity between her legatees and

'*'^i?"**^
V^ ''®'"

J'""'^*"'* ""« ™»<Jo by deed passed before Mtwi. J. L. Coutlee,
note^, ontiiellth day of September, 1874, and duly registered by memorial
p» the 4th d^y of November, 1874. by which the ^p^rty no#' owned by the

.
defendant was allotted to the legatecH of the Haid Dame Catherine Timniens,

.an^d the property now owned by the plaintiffs was allotted to the estate or ^epre-
entatives of the said late John George Schmidt; that in and by the siiid parti-
tion it was declared and stipulated that ft right would exilt in favor of the pro-
perty now owned by the defendant to communvcate thereto by a passage stiffieicnt

for that purpose, to be taken on the property now owned by the plaiAtiffs, the
following words being added to thtf description of the first mentioned prQMrty,
to wit: Jibe northwest part of tlic said lot Nb. 626, «et Ic 'droit d'y comi^uni^
*quer piir ud paspajjce Huffisant pria sur le terrain ci-aprds d^s^^,' and the fol-
lowing words being added to the desoriptiofa of the other property, ^o wit : the
southeast part of the said lot, 'sujeti la scWitudo du pasUgaoidessus dderit
'pourleferraShea prtemler lieu d&ignd ' ; \hat a width of twenty-seven feet
on the- fronts of both piroperties,was expropriakd and taken in May, 1889 to
.widen St. Lawrence street, and th«t from the dkte of the paid partition until the
,
s^id expropriation iwjd the demolition of the h&uses on the sai^ properties, a
right of way or passage was exereisedby the oedupants of the defendant's pro-
perty through ft gateway, about 9 feet high aU 8 feet wid^^ and over a
|>a88age8-<bet wide;e?c£ending58 feet and 7 inkes English measure, from
St. Lawrenqe street (and 31 fc^Land 7 inches En^ish toeasur*, from the new
and actua^l line of the street), ah* at that depth ^ntdring^ihe yard of the defen-
dant's property,'by a gate <;

\

,;. "Seeing tKat-Uhe plaintiffs contend that the desdiiption given ofthe said
right o]f way or p|»ssage, is insufficient in law to oonsiititea sei^tude, either by,
destination 6r by title, and that none therefore exists, tLd that the defendant
Dn1;he othgr hand maintains that the destination above dtehtioaed and, the des-
orip^ioii containedrin the said partition are either of thenAsuffipient to establish
» valid servlt&de'; .

' ^- •
^ '

J' Considering <hat the servittideof avrj^ 6^f1*ay w pa^kge'^ooW^^^^

oreated and legally established by?the partition between the Uigatees ofjhe fate
Dame Catherine Timmensand the repi-esehtativei oi- estateW the late J<^n

i

J

7J
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'yn^.:

Prunet at »l

Baitonl.

^

^o^

,*:'«»

" Oonsidering that all that is reqaired and is nec«98ary to meet the provirion*

of the Civil C«do a^ to the nature, the extent and the situation ofa servitude is '

that the terms used bo suffidientlj , clear and explicit to disclose th% nature

itf the servitude, and the property to hear and tho property to profit by the\
^servitude, und- to enable itti extent to be fixed, and that as regards the torvi- \

tude of a rl|;'ht of way or passage, the choice and use of a site for such

way or passu^ supplied an exact and definite description .and fixed the extent

thereof

;

.•
, ,

, -

v" Considering tberefQYj^ that in thf) present ease the servitude of a right of <>

W>y ot^Msag0»^8 le^lljr and validly estaWished by* the said deed or partition

upon t^l^j^perty of the plaintiffs for the benefit of the property of the dcfcn-

d%A^;jthat ifwas mentioned as an existing servitude in tho dogd of |«i»jrom

rof the late Dame Catherine Timmens to tlie defendant 'dha his,

nd tliat its siie and extent were fixed by tiiie use whioli hud been made
vc the said partition through im existing gateway and passage, and also «

parXition both before and atler the date of the said deed of sii^

throujjk^b.same gateway and passage; .. T »':

"CSIhiid^riDg that the defendant cannot aggnivate the burden otea^i by the

said jervitude by changes which he tuajunake in his buildings ot otfecrwise,

and tliat the passngc to which the dcl'endan't is entitled cannot be exacted by

him beyond a. depth of 3JI ieot and Tluches English measure from the present

line of St. Lawrence strei^t; '

|

"Considering that tiio defendant haa erected a building on liis property tt'*

^nding back 60 feet from the street, with a common wall between his property

and the plaintiffs'« and that hp haa consequently himsolf rendered the exercise

of the servitude in:ipo&siblc in ihe prescM etati^ of things
;

' " Considering that thorc is iit present a cessation of the exercise and use of

the servitude, but that it is not extiiiguishecl, and that it- might revive and be

again exercised and used if the defendant again placiid his property in a condi-

tion to render it possible
;

-
, V .

:

" Considering, that ills therefore iinposslble to declare that the servitude of the

' right of way or |M8$age copiiplained of does v,pt presently exist, and that the .*

plaintiffs arc therefore unf^cinded in their demand
J

"Doth dismiss the aCtiOn in^this cause, with oe8t«, of whieb* distraction ibf-

granted, etc." / • / ,

'^Oirouard 4) DeLoriwiier, attorneys for plauitifis. . » V
.

' Beaudin & Cardinal, attorneys for de&ndmt.'

.# , •.
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V ( .

"tri

-PLAINTiri'

!

'0

J,
. , I ir ' DirRNbANT.

Hitp^;—Tb»t (he Tb^^ of KnglKnd in force on tlui 30th of Mv. 1849, applies to a suit baaed
on pronHdsory notes or bills of eichanne, and by the laws then in.force in
England, Jvirol eftdenc« is «dini»sibl« to establish this relationship Setween the
{tarties to such ptomiaaotj note or bill of«solHuig<K

Th« fwts of this otm appear from thci judgmont, which i|i as followsT—~
<» The Coort having heard the partis by their cotinsel, as well upon the

' defendant's motion ft rettis^.fhe^aling of Mt. Justice ^6tt^ givtfti on the 17th
day of December, 1890, maintaining /a -objection made by the plaiptiff to a

question put to one Mosaic Lawrence, a,witness, cxnniincd on behalf of the

defendant, as upon the mcills of the cause, having examined the proceedings,
the Inhibits filed and the depoMtiona of the witnesses, and having deliberated;

" Seeing that the plaintiff represents that the defendant sign*? as the guar-
antor .of the maker thirty promissory noteft made and signM on the 22nd
Oetober,, 1889, fay one Moss Edward Frank tawtenee to his order, each for the
snmof 110, and'payablo>tho first one week after date, and tWi others suoces-

- siyely one week after the other, and thot he.8eeks to roeovcr the sum of $240.90
as tho balance ofthe said promissory notes from the defendanttts such guaruntor

;

" « Seeing %hai the def^Mtdant pleads in the first place (hat he never becaqie,

;
and sigfted this- uaiid proraiMiory notes 88 the guarantor of tho maker, but that
he <ind4)reed th^ at the request and for the aeeommodation of the plaintiff, to

enable him to get them discounted, and that the plaintiff has therefore no
recourse agaioat bini ; and in the next plaee, tb»t avetiif hft- were liable

'towards the plaintiff, the amount thereof i*«» oontpenuited by a larger amount
due by the plaintiff to him ;

. ,

'* Seeing that for thb, jitorpiiows o^ pntMfiag hia first defence, the defendant

^^?F«>«»^««J. on »^e ITth day of December last (1890), to examine one Mossie
LaWtenoo of Toronto, a? a witness, and that having asked him to state the cir-

cumstances under which tlio said pro^iafldry notes were endorsed by the defea-
dat>t, the plaintiff objected to tjie question a» illegal, and not susceptible of
bfeiog proved, by a witness, an* Mr^. Justice Jett4 maiatiiocd the ol^Bctioo

j

" Seeing that the defendant excepted "to gtuib roiiag, aad at tin hearing
moved to have the same revised

j

" Considering that the Coort as |aresided at the hearing has the power ^
rew'se the siid ruliipg under and ut virtue ijt Article 2326 of the Eevised
Statutes of the Pfovinee of QUcbec

; .

*~

ill
siX'

(» '
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KorthneM
and

Lawrenoe.

•vVJ'l

J

" CoDflidertDg that the present suit is founded on promifiKory notes, ond that

ia the inveHti^ation of facta relating thereto rccourHO niunt be had under and

in virtuft of Article 2341 of the Civil Code, to.tho laws of EoKlund;
" Considering that according to the laws of England parol evidonco it

ndmisBiblo to show the real rolutinuflliip of the parties to a bill of oi(;liungo or

promissory note. (Story on Promissory Notes, No. 479 ; Clmlmcrs on Bills qf

Exchongo, p. 206 ; 8 Appeal Ciisch, P. C, p. 733, MnoDonald & Whilfiold);

"Gonsidoring thore|V)re that there is error in the ruling excepted to, und that

the Slime should bo revised

;

" Doth overrule and reverse the decision given on the 17th day of Dcotnlber

last, by Mr. Jijstico JrtttS. uaintaininjE^ the objection made by the plainiiffto

'
thcf. fo^owing ^e«|£ion put to the defendant's witness, Mossic LawroDoe : 'Will

" y^u state the" c|ircumstiinoca under which the said promiwRory notes were

" cndor^d^^by^dcf^'ndant ?
' and proceeding to render the decision which should

have been givcb, doth reject the said objection ai)d nllow the suid questioo,

and in oMer to^llow the defenjlant to obtain an answer to such (juestion and

to continue the investigation as to the circumstances under which he cndorncd

• the promissory notca uued upon in this cause, and the rcliitionship existing

between him and the 'plaintiff us parties to the suid promissory notes, und

without pronouncing upon the other ground of defence, doth discharge the

cause from the roll of cases under ndvisoment, and doth condemn the plaintiff

to pay the costs incurred by the defendant on the motion to revise, of which

distraction is granted, etc." ^ •„> „

Taillon, Bonin db Dufault, attorneys for plaintiff.

J. P. C'ooA-e, attorney for defendant. '•

"^ COURT OP QUEEN'S BENCH, 1891.

AlONTKKAL, MARCH 2CTif, 1891.
^

r
^ . Present :—Paoss, Baby, Bosr£ and Dohbrty, J.J.'

'

. . J. 0. H. LACROIX, °

. ' - • '
>

"
'

iD^endatit in (he Court helow),

AND

LfiANDBE FAUTEUX,,

ApPRr.{>ANT

„ ^ '
] ,!j\ y

{Plaintiff in the Court belov

5fiEaP0NDBNT.

HiiiDf—That where there is ^ tacit renewal of a written lease, a notice for tbe purpose of

i terminating It must^lsQ be in writing. !i| - .
*

The judgment from which this appeal wns taKen was rendered in the Saperior

Court, May 31st, 1890y'by ^is Honor Mf. Justice Wui'tele, and is as follows :

—

" Lft Copr, aprds av6ii^^'tDi!gpil% les parties par (eurs avocats, surle m^rite

d» la cause, avoir ozamM^,t]f «jro5)Sdu^e",et Iqs jpii^ccs prjiduites, avoii eotenda

k I'audience les t^maij^< prodjupS pot le denrandeur, et le d^fendqur 'examind

commc t^moin,^ et tvoif delit

^

A/

'>
: '.i'")'" „„-

f. -v- ".-•ve'.
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" Attendu quo lo demandeur, oompio propri^tair* d* l» p«cti« Ooo tilHlfviate M. it Uwrau
du lot No. 119R du cadaiitro du qu»rtior St Jk^m, de la (JW d* MOn^j^kl, l/hSSum.
»vpc une matson on pierro A troin ^Mg||W't aut>-ci>Miini(n» doaouH cointtruite». en -^

dos rovonuH dt^puis lo lor du moiH, rdolame du ddfcndoir In- Bonime do 1300.00, '

<Stant pour loycr do la dito propridM du lor noveoibro 1888 -nu Up niirt4889, H .
i ^

raiwn ile $600.00 par aiiii^e, quo lo diftfndour dewait, «ri v<irtu d'un bniTJnwir

unennn«^,iicompt(]rdu IcV mni 1887, contcnu duns un ooto do vento do la dito <.:"/.
propridid ot d'autrc« propriit^s, coD8onti par -lo (l^londeur H Dume Miirte Emma '

Corinno Marcpux, lo 13 aoflt 1887, duMtro. O. Mwrin, notaire, di parl'ooowpa-
tiqn du d<5fc;p(lour continudc apri^H I'cxpirationdo la dito anii^c, mm autres con-
v^loiis, ft qu'il dornando quo lo ddfcndeur Hoit expulsi do la dito propridt^,

•^vi» do conK<J lui «y«nt ('16 donnd par fc doniandour avaot le„ let ISvrier 1890 {

''' * .'^

'" Attendu que lo (fdlcudcur plaidc qu'A I'expiration "du dit bail d'une uno^e, •
,,

il nurait contimid d'occupcr la dito propri<5f(5 muiH bail <Sorit -pour une autre v,.

auMiSo, ^ raifon do 8400.00 pour rii"nt'o,voonimc le looiitiiiro du nommd ^harlcs I

W. Philips, ^ui iivait ac'qulH la dito pBopri<5i<5 do lu dito Dumo Mario Emma
Corino Martoux, ft qu'il aurait onsuito 6t4 continue par taoite reconduction
pour lo i»6mo loycr annuel do J400,00, qalil iiurait pay^ oe loyer do J400.00

.

intd^ralcmoiit au dit Philips, et ensuito sit moifl do loyer Hur lo m§me piod, d^ • «»

^
Icr mai au lor novembre 1889, suivant rcju du 22 octobre 1889, uu nomnid ° •

"'"'

James Baxter qui iivait acquis la dito propri(3t6 ot I'a vondile aprds ce ptJiojuent * ^ '-

au dcmantfour
; qu'il aula oflFert 8200.00 au demandeur pour les six mois do

^' " *

son loyer, du lor ao»eriibro.l8a9 «u ler mai 1890, le 11 fevrier 18807par' lo

ministiro'de Mtro. 0. Marin, notaiVo ; et q^uc le demiftideur no lui avait^as
doan6 avis de cojig^ dans^ddlai prescrit >p»i«44i^ ^oi ; et que le d^fendeur a

/Xtonsijjnd la dito Bomme de 8200,00, aV(»j sorvplaidoyer
J

" Oonsid^rant qu'il a dtd constate en pr^uvo que le nqiMyt^'ail itit«rvcau '

,^ti;e le.'* dits Charles W. Pl.ilipset |o d6fendeur a dtd fait nl^nnant un loyer
'

anniicl, non de 8400v00, mm d? 8500.00, ofque kro§a cte 8406.00 donnd par' '^

le„diL^hilips est cxpliqad par lo fait qu'ujne somme do 8100.00 aurait dtd

accolade aU ddfendcur pour des rdparutions'ti la charge du pioprtdtaire, qu'il

prdtjfi)di.it nvoir faites, et par ccs mota' qu'il content .'He payii^ for all tm^uJk^
thaiTRavo b^ccn done to the hpuse to this date;' • , %„ "*

" Conaiddrant que Ton trouve un commencement de preuve pour justifier la
preuve par jdmoin de la nbuvclle convention daus I'airdgation contepuo dans le

plaidoyer du ddfendeur, «' qu'i I'expiration dudit bail Ic ddfendeur aurait oonti-
nud k occu^er ledit immeuWesans bail dcrit coinme locataire du dit Piiilips," et
dains la phrase suivantedans sa ddposition :

'-' II m'a demand^Juvaig un bail

;

j'ai dit que j'avais un bail verbal
J

"
^ •k • '

"Considdrant que la tucite re'conduqtion invoqude par lo ddfendeur apr^s le
bail verbal qui e'est termind le l^jr mai 1889, add ndcessairemont alolr lieu
pour le mgmc loyer de" 8500 par annde, et qu'il appert en preuve quo'quand le
dit James Baxter a pris les 8200 mentionnds dans lejeou^u '22 octobre 1889, ^ ^

^^

/

'If
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I.

*•

^

U tt'ft paH.«tiq^TflMd h. In prdtontidjPPbrAlAiDd^ur quo Jo %er »an«el ^Uti^
WOa, nttb fju'il a priH ^Ut^wmnio do «200, ot a nigp^ lo rofu b^ queNtioii

paroo qu'll ne vodait j^fentroprondryuii (vucAh pour I» balaoco, «tqu'il u,..

moiwiiBur (koffrion qui »gi«ii»it pour /o ddfoudeur'do tdohor do iwrcovoir pour
lui ootto twiaiico

; ,

'

/ '•

. ! ,.

" OonBid<!ittnt que la wfnime duo par le d^fundcur ou^domondcur pouV lo

Ipjror do six mois du lor npvcBibro 1889 uu lor mai 1890 wtde. $260 ; et que
partnnt l^offro li$galo du ddfcodour ont iunnfflitunlo

;

" C'ousiddraiit qu'un avia do ooiig«5 pout fitro donnd reibaWcn^ ot pout fltre

itabll- par I'aveu du looatairo ou prouvd par uSiiioins quand il y li un oouimohcc-
in<^t do prouve par <5orit ; , ,

"OonBid<5rant quo i'oii trouvo uii oommoKOoinoDt do prouvo par <Jorit pour
. permo.ttro lu prouvo do I'avis do oongKJ par tdi)iuiDi dana la d<SpoHUion du d<5fon-
deur oa il dit

:
" j'y saia alld (ohoa le doiumidcur) ovant lo promior Wvrier

;
j'al

Jit<5 lui'offrir hod loyor ct.mvoir hi jo dovaia roater daua ma niuison. Cola dtait
le 27 Janvier ;

"

^•ConHiddrant que lo domandeur a prouvO par lo t<5moigna«o do son ais Tho-
mOH Arthur Fauleux, qu'il a dound un avia do congtf lo' dit 27 jauvior 1890, ct
quo la lottro du 5 Wvrier ,1890, qui contreiit/auaHi un avia do oonji<J, a ^t^'en-
voydo d'abondunt pour.rto d«5burraMcr dca obaeaaioua du ddfondour, qui ohcrohait
toujoura H persuader Ic demUTidoui' do lui Itfiawr la uiaimn

;

" Oonaid^ralit quo lo ddi'c

dcnwindcur. a droit do donij,

idcur et ddolaro aoa offrea insuflElBantea, coon

mandour la aomme do $26^^ pour six inoia de
or inai 1890, aveo int^rOt dn^ 5 mai 1890, date

latraita i. muitroH fioinville ci Arofaanibault, lea

avooHta du demandcur, ot ordonnc au d<$fondour do livror U posseaiion au denian-
dour du dit immeuble, d«S.sigMd nu long oommo auit : (Description of property).
"Et ddcrdte qu'i ddlaut par lui do co lairo dans lo d^lai de dix jouia aprds

la aignification d'une copio du present juRemonl, il aoit cxpulsd lui et lea aiens
dca dita lioux, et quo toua lea bicna nioublca qui peuvont a'y trouver soicnt eule-
v^s et inia aur le oarreau aoua I'autprittf de oette Oour, et que lo demandeur aoit

ffiia en posaesaion pleine ct entitire du dit itaiiueuli||,"

In THS QvitKN's Beroh. --

' Bosst, J. (for the Court) :—II a'agitd'uno action en Eviction par un j)roprifr

tairo contre un feoataire.
'

iv -

Lo demandeur pretend quo le ddfendcur devait quitter lea lieux le ler mai
1890, porce que son bail par tnoitc reconduction ^tait niora expire, et ilrtelame
de plua ^260 pour six nioia do loycr ^ohji, & cette date, ii. raiaon do $500 par
ann^e.

Le d^fondour dit qo'il n'dtuit pas tenu de ddguorpir f»arcc qu'ilrocoupait, pat
Bite reconduction oe pouvait 8tro miae & fin sana un coog6 diOsg^fr dana le

yi

" Renvoio lo pluidoyo

danine lo defcndeur k

loycr, du }ot novetnbre

de rusaignatioD, ot les ddpena

X oat nial fond^ duna aon plaidoyor et que le

vxpulaion >

\»

t"
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into COU'I

««<J et que fl« ooog* i>'.v„,t p.* rft< donof ir,outr«H 49-plu«.qaMKi,*lf?.»i^

'

• "!!? •2''''; 1«'»l »»»«t drfjdtoflfert octte hoidiuo aviittt I'-ctioa, ot U nJiuVreM.
-omTB ot l«s d<SpoMo »yeo BOH plrtidaveJTV '"

U Jwciupwl a ronvoytf la j)l»i(loy«r du ddfcixUmr
a ord^nn<^ rexpul8ion,-ddolord lea offrw, iuHuffiw

P«7«r!l2A0. , . ^ ,

CTcBt do 00 jugoiiient dftnt il y a appol.
II se prdHciito ioi doux qucHtionn. La prcmli^

•nnupl? littsocondo: Si un cong<j d6Jogor^Uit nd
d0Q»6 oommont devait-il I'fltro ? ,

Pron.i,iro qucBtinu ; J.o bail oHgltmire ost contonu dotll
jemi le 16 a<.a», 1887, pnr lo ddrondcur L>.crolx, nl,„M p.o,.™.r« a« . .»u..eu-

ma. 1887, A rn.Hon do $600 p«,ur Pannde. Lo,6 Hcptombre 1887, Madad^'
K(^rouuo a vendu la propri^td A Philips, et M. Lucroix n cbatlnud d'occ«por ]cn
heuxopri. cxpiratio,, .lo ho,. a„„dc do loyo.s .^oh ,,„•« pa,.,is8e a««ir dtd>
cnt.eli.ict lo nouvoMU proptidtaiw. n«ounemo»* aucslion du mon««nt dU Idjor
jUHqu'«„ 29 ddcen.b.0 1888, dato Aluqucilo o,.tr««vo „n v^n do PhtlipB par
«on .igcnt JlodjiHO.., pour r.,„ndo ontidro do Joycr, du loVmai 1888 «u m«i i,8Sd

"

pour «40(); " Lrforoix payant lo coQt 4p touMJH Ion rdpar^Mous faitc« iu«iu'4coUo date. . vSf •" ' .:''"''

Co rcyu est intcrprdld d'uno B,aaii,e difftficfo pair 168 parti.8, Lucroix so^IV
tenant qu ,1 dtabUfc un loyo,- A rai.on do $400 po»rrk..do, ot Fautoux do son
C6t6 d,8ant qao lo loycr dtftit do $50«, 8«oir, IMOO m nrg^jnt:; mpntant porttf
au rcyu c«|u«.o uyauf etd alotH payd, ot #100 caut de^ wp^vatian^ t^mii mim.
tionncc8.uu;rc9u< » .T

*

^
Fauteux^Jait fentendre- Philips pour ^bltfquqlo loyor dtajt'deWW

r!T "Jl 'r^^
1"° tcl dUit lo nioulant du loyor, m«is il ajoute qu'il avait

fait la^ddTdfet-on do $600 A $500 p«,po que Lacroix aivait oonsenti A quittor 1.
inaison en aucua fompn doVanode, mm un nmn d^vlsTH^couvLiXou '^i
•iinpr..bablc en ollomfime, niaisello dcvicnt impo««iblo si on la met on regard du
fail quo paicmcht do loycr fait «u ^9 ddccn.bro I'dtuit pour toule I'^nnde A
oiler .-.u Icr mai alor8'prochain,.etrbp ne peu« guiire adopter la thdorie que
Lacro.x. bo BOK«,t boubIbJ cettc condition o^traordiuairo do vidcr les liettx en
aucun tempsde I'b.vcr^ 8oi> un m6i> d'avis, au bon plaislV du nmnridtaire, et
qu.l aurait en mgme/ ten.^s accddd 4 oelte condition, poy^lCL rout 1«
loycr, pour les quat«^ .flols qui restaieutencore i courir, sads Bavoir s'il pour-
Mlt^occuper loslicut/petidant toutoou aacune partie de cetto pdriode dc Wps
Hodgson qu. avait r^,,4'argent etdonnd le reyu pout PWlips n'a pas 4ti ontcndb
te que

1
o.. peut/dire do micux dans tout ceci on'fiiveur du demandeur c'o»tquccettepreavUW pas ddtermjnante ; maia les Aifcs Bubsdquenta me parais-

Bent donner entidi'dncnt raison au ddfendeur. Le 'ler octobre 1889, lo eura-
tetirnommd aux /biena do PWlips devenu iosolvublo/a rendu la proprJtftA 4
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H.lAcrfriz-
Mit Baxter qni, par le mgme aote eat dcvenu oessionnairo et or^unoier du loyer qui
nteiw.

avait couru depuis le premier mai. Et nous tiytuvons au dossier, en date dii

22 ootobro de la mOme.anniSe, un regu par lui eign^ pour $200, oveo la declara-

tion qu6 cetto sommo ^tait pour le loyer du ler mai au Jer novembre.
L'on a dit que Baxter n'avait oonsenti ik accepter cctte somme que comme pia-

*ller et par^ie qu'il s'dtait convaincu qu'il no pou vait avoir plus. C'est possible

;

mais il n'eh est pas moins vrai qu'il a donn<$ lo reju en connaissance de cause,

apris examende tons Icsfaits et m&re u^libdi-ation. Nul doute qu'il a faittout en
on pouvoirpour obtenir le loyer ii raison do 6500, au lieu do $400, mais seul

propridtaire de Timmeuble, libre'j^'^Qn disposer d. son j»r<$, cr^aneier du loyer, et

persuade, soit que le loyer etait vdritubiement de $400, soit qu'il y avait dout©
et qu'il lui faudrait un proems pour avoir davantage, il u pris pour acquise et

pour vraie la pretention du defondeur, et il y a acquiesce. Et rccevant le loyer

& raison de $400 il I'a definitivement fixe a cetto sommo.
Le 9 novembre suivant, il a vendu I'immeuble au demandeur et le lui a

transmis aveo le loyer ainsi determine. •

Lacroix en offrant au noiiveau proprietaire $200 pour les six mois qui res-

taifnt de I'annee I'a ainsi offert au taux reconnu par Baxter et sos oflPres doi-

vent, en consequence, Ctre deolaree^ sufflsantes. li

Seconde question: Le conge d^oger etait-il dans les circonstances, nece^aire
avant le ler fevrier 1890, et s'il I'etait comment devuit-il Stre donne ?

Le bail originaire 6tait par ecrit. II est conteny dans I'acte de vente du B
aofit 1887. Plus tard, nous ne savonsquand, mais avant la date du 29 d6-

cembrc 1888, il a ete reduit, suivant les pretentions du domandeur 4 $500, sui-

vant les pretentions du defondc&r que nous' croyons devoir adopter, 4 $400.
Dans un case, comme duns I'autre, le loyer originaire a 6ti charge dds 1888,
pour I'annee 1888-89, et la tacito reconduction a commence le ler mai 1889. .

liest clair que pour mettrefin i. cette taoite reconduction, il fallait um conge
deioger. Ce sent les tcrmes mgmes du texte de I'art. 1609. Mais ce conge
devait-il gtre par eoriV? C'est In seule question qui reste k r^soudre.

S'il s'etait agi du bail originaire constate |jar dcrit dans I'aote de vente, il n'y
aurait gtt6re de diffioulte & declarer que la tacite reconduction de ce bail origi-

naire n'aorait plu 6tre mise k fin qtie par un conge ecrit emanant de I'une ou de
Tantre des parties. Mais ce bail a ete modifie, en uutant que le loyer originaire

a ete reduit, les uns disent 4 $500, les autres 4 $400 ; mais, 4 tout evenement,
a et6 reduit 4 une soinme moindre quo celle origina|rement stipuiee. S'en suit-

ilquelecoHgedelogcr neoossufi^'pbnr meltrc fin A la tacito reconduction qui
a Buivi cette reduction de loyer ae devait plus Sire par ecrit, mai»-^'au con-

traire il pouvait 6tre prouve par (emoins?

Nous avons vo que I'art. 1609, tout en declarant que le congecHt necessaire,

ne s'explique pas sur la maniere dont il doit hte donne, et nouslbmmes forces

d'avoir i-ecours aux regies generales. Or, I'art. 1067 dit : "Le debiteur pent
gtre constitue en demeure, soit par les tcrmes mgiiies du oontrat, lorsqu'il con-
tient une stipulation que le seul ecoulement du temps pour raocomplir aura oet

•

*^
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effet
J soit par I'effet seiil da lu loi ; Hoit par UDo interpeUatlon en justice, on une •'C- "•^oix

deinando qui doit ^re par ^orit, 4 moins que lo oontrat lui-mflme ne soit vet- L-fSS^u,.

Ainsi, rdgle g<5ndrale, la mise on demeutle doit 8tro "soit par uno interpenation
cnjuM.ce 8o.tpar»nedeii^ndAquidoit8trepar 6orit, imoihsquelecontrat
ne soit verbal. \

' ~

. -

wuh«b

-
Si Ic centrist est lui-mfime verkl,!* miso ct demeure pent 8tre de mfinie Ver-

bale et .lest raisonnablode dire quo si I'es parties sc sent contcnt^Jos do Wparole respective, et s'en sont rapport^es 4 la bonne foi do I'une ct de I'autre
pour la prouvo du contrat lui-mflme, I'on ne doit pas eiiger davantage pour la
niiso en dcmcuro d'exiSoutor oe mSme oontrat^

C'est 14 I'cxoeption et la seule exception de Vartiole. Dana tout autre cas la »
mi^ en demeure doit etre. roit par intorpcllation judioiaire, «>it par «Jorit

Jious sonmes ici en presence d'unc tacite reconduction; bail l<5gal, ou plat6t
- bail l^galeu,ent| pr&um^, et resultant du fait de la continuation de 1. possLion

par le locata.re, pendant pins dc huit jours apris I'expiration du bail, sans oppo-
sition ou av.s do la part dulocateur.

ft"

La loi fait r^^ultor de <!e8 circonstanoes la pr^somption l^ale de I'mtention des
P»rt.e8 d avoir i^onlu faire un baU aux mfimes conditions que I'anoien et pourune autre ann<5el si I'andon bail iUHt pour un an ou plus. ,

Or ce bail, qiW est ainsi Wgalement pr«^ni<$, eat un nouvequ bail Pothiernous I'enscigne distinctement, et tout le-IBpnde est d'accord sur co point- et
«ppl.quantl'artAl067,il ne pent Stre ,auUon en cette cause d'un contrat
verbal nide la niise en demeure verWe qui peut s'en suivre, comme la seule
exception, 4 la n^bcssittf de la mise ei\. demeure par un'icrit

Ceoi ept d'ailleuU confornie^aiTi^cipes g^ndraux, et r^sillte do la comp.-
^ raison de I'art. 1067 avec ijg arts. 1235 et 1690. '

\
^

L'on pent encore diro "qu'il s'agit ici d'un droit 4 la possession d'un immeuble
droit au sujet duquel le contrat, quel qu'il soit, bail ou autre, ne saurait 6tre^tabh que par un &r,t, et dont partant,la resolution n« pourrait Itre constat^e

'

autrement que par un autre ^crit, et enfin que I'adj^ilite da la preuve nir
temoins doit 8tre encore plus r^streinte lorsqu'il ^'Utrfnon d'un'contrat oA lesdeux parties ont contracts des obligations r^ciproqufes, raaisd'un acte unilateral
n engendrant de droits qu'en favetfr d'une des porties. Bans aucune obligation dek part de

1
autre

;

et o'est probablement 14 une des raisons do la rigueurde I'art.

^
Pour ces raisons, je prois que dans I'espdce. lo conge devait etre par ecrit

Ur, IB seul quo 1 on trouve au dosAier est contenu dans la lettre du 6 ftvrier tfcrit^
par Fauteux 4 Lacroix, ct re9ue par ce dernier le 7.

'

"

fl etaitsignifie trop tird, et il est partantsans effet pouriiiettre fin 4 la tacite
reconduction.

" Paroitraitd^ plus pouvoir, parses termes, etre difficUementconciUeivec
le conge verbal anterieur prouve par Fauteux fils, et donnerait^ieu de oroire

• qu il y a eu malentendn, et que Fauteux fils a fait erreur ou s'est mepris quel-

/
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n
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'

w^""'qne part loraquUI dit quflple dem»Ddear kvait, dug lea dernierg joun de JanvierF«ut««. donn^ cODg«J j^orbil »u difendeur.
'

A tout dv^iement, la lettre^ie vaut paa (iomme oongtf, paroe qu'elle a ^t<
- tardiyement ^rite. '

\;

Pour ces raisoos, je suia d'opinion de maintenir I'appel ; de iMa^t lea offrea
^de 9200 bonnea ot valablea

; qtitf le congtf verbal ne poavait paa Uto prouv< par
ttfmoins

; qu'il n'y a pas cu oonfef par ^riteo t«mpi opportun, ef^ue I'aotioD,

iMDr le Burplus du montant offert, doit fitpB renvojie.
**

The following ia the judgment of the Ooart of Queea% Benoh/:—
'• La Cour, <ic. /

" Conaia^raflt qu'il r^ulte de la preuv« fahe eo cette oaom^ne le loyer' ooi>
venu ^tait de |400 par unntfe

; que la aomnie de $200 poor foyer du ler novem-
bre 1889 au ler m)i| 1890, a 6t6 offerte par I'appelant k I'iatlm^ dto avant I'ina-

titntion de Paction j que cea otfrea out ^t^ renouvel<ea aveo lea d^fcnaea, et que
'

le montant en o| 4t4 ^6fpt4 aveo \ek dites defenses;

" Va le congtf d^bgeX donn^ par le domandeuV au dtffendeur dana la lettre
' par lui ^critect envoys au dit d^fendeur le &ftvrier 1890

;

" Vfl qu'il n'eal prouv^ aueup autre cong6*dfloger dn 6 fivrier a ^ tardive-
ment donn6, et commo tel eat anns effet

;

^

" Et consid^rant que la preuve teatimoniale d'un oongd dil^gor verbal ne peut
wloir poyr mcttre an &Ja taoite reoonduotion qui a exists de l'immenbt,e No.
1196 du cadastre du quartier St-Jacques, en queation en cette cause

;
qn'en

autant il y a erreur dans le jugemcnt de la Cour Suptfrieure si^geant k Montreal,
le 31me jour do moi 1890, dontj est appel, cette Cour renverse- le dit jugemeAt,

... et prociSdant & re^idre le jugement que la diie. Cour de premiere instonce await \
d(i rendfe, d&lare lea offires susdiies bonnes it va)^|i^t renvoie Taotion aveo \
diSpens contre le dit L^andre Fauteuz,* tant deva|iJ|fCour qu'en Cour Snp^ -\

../

rieure.'

Oeoffrion, Dorion & Allan, attorneys for appellant.

SawviUe de Atchambault, attorni^'for respondent.

Judgment reversed.

^:
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MONTRAh, APWt; 9th, 1801.

Present :-Thi HoNORABM^Vlk. JcswoE Wubmle.
DUNCAN,

AMD

' FOY«Tvin,

PLAIKTiVr;

r

K i

\ 1

counlfa^"„"th
""""^

'"'''f
*' P'""'"^ "'"'^ ''« ^'"»*>« "J««'»'J»"t by their

ZtTheITtTrr ?i':
*' "*' P*'*''*"" ^^ **•« ^-"-'^ «*«f»«»'«'t. -kingthat the writ of attachnient before judgment issued against her io thisMuse andthe seizure made thereunder be quashed

;

'Seeing that the said answer in law 'alleges that the female defendant and

Tel r T ""* «»t'-'-<«'y her husband EdwiM Haig to make anl trtBern the sa.d pet.t.o» to quasB. and that .he same is therefore null and"ithju.

a i2r? *^' ''*'/^""'' deftn^antand her husband appearea in this suit by

hnl.fT"'',""^
that^ «ife cannot appea^Vjudicial proceedings without Ji^

'

deetdV'r!"
««thorization (0. C. art. 176). and that in defending a ifetdenned to be sufficiently authorized when she and her husband JLlJo^ti^ *^J

ml?tf.*''"."® ""." "'° ^"^^ "**' "PP«"' *« J^*^* been properly authorized to-^the sa.d petition to quash, and that it is the.fL'ui ^T^^
. " Do^^ maintain the said answer in biw, and doth rdeet the said wtitia

n'J? ^"^'^^r^'
-*he female defendant was'notttrolrby—

she should be judicially authorized to. contest such answer in. law."

I \ , Petition dismissed.
^e4/ar<jj,„2^ cfe /?eifar/t>y, attorneys for plaintiff.

(7mdfc,AanA»<feiforpAy,„ttoi-ney8 for defendants. \/

%
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SUPERIOR COURT, 1891.

SUPERIOR COURT, 1891.

MONTREAL, MAY 2»th, 1801.

FrcBent •.XtLim Honor Mh. Juhtiok Tait.

x?

^^' T. Sf VIPOND MAI..,

TS.

PbAiNTim i

\
FINDLAY kt ai,.,

OiriNDANTt.

Hkld:—That where defects, such as sourness and unsoundness, were apparent hj smell,

when the goods (salted salmon) Were opened, they are not latent defects

againsv which by law the seller is obliged to warrant the buyer.

That if the goods'are sold without warranty, and subject to inspection, the

buyer must make an inspection of such goods within a reasonable time after

T "] delivery. ,

A i-'u.
'^*''* an^actipn broujgbt Hve months after dellTery, complaining of the quality

"^oftUch ,^Mra,~is not brought within a reasonable time.

The facts of the case appear from' the reniitrks of Mr. Justice Tait in deliver,

ing the judgmcDirorni&.Court, and also from the judgment, both of which are

given below. ^'^^

Tait, J.—The plaintiffs are T. S. Vipond & Son, merchants of this city, and
the defendants are Findlay, Durham & firodie, merchants of Victoria, B.C., and

Robert Dalgli«h, coinmibsion merchant of this city.
^

^
The action is brought to recover part of the price of 334 barrels of -saUed

salmon, which the defendant Dalglish, acting for the Victoria firm, sold to plain-

tiffs, and of which they took delivery and paid for. *

The plaiiyiffs allege that the sale was made about the 13lh of November,

1889, by Dalglish in his own name, but that he also acted for fbreign and

undisclosed principf^s, who wore the other defendants. An examination of

plaintiffs' decliiration shows their case to rest upon the foUowinir grounds

:

1. That the salmon was warranted by the ^ill of sale and by defendants as
" Prime Red Sockeye Salmon." (/

2. Instead of being of this quality, it was affected by serious latent defects,

being unsound and oour, which defects had existed from a time anterior io tlfe'-

/
sale, and which were of such a nature that they could only\be discovered in

actual cooking or upon special examination by experts, and therefore could not

be seen or known by plaUit^s by actual or usual inspection thereof.

3. That defendants were guilty of fraud, os they knew before the sale that the

salmon was so affected.

4. That plaintiffs nsed.due diligence in ^^fyttg defendants of ihe bad quality

of the sahnon as soon as they discovered it; and in Voiding .an inspection

thereof after notice by Messrs. Baird^ Munn & Leonard, whp found the goods

depreciated by reason of the defects stated to the extent of $1^^53.75. For this

suin, .together with $40 coi^t of inspection, plaintiffs ask judgment.

T^he defendants Findlay,- Durham & Brodie admit selling the salmon at the'

If. .
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pnoe pla.nt.ff. nientlon. butL it w.8 .old without worrnnty „ to L Qu»litv

words Prime Red Sockoyo Sulmon " were ...ere word, of description and didnot constitute a warranty is to quality or .oundness
; that if^ contra y

author..ed but on .he Coi„»ry.- was Bpecially instructed notCgive any

IZJ '^ ^Tf^T ^S^li ««»«K 1889, which he readto^inUft

aldl .Tk ".;? "^'J i'
^'•''°"' "°^ ""«'•«» •« »••« ^«''«"d«nf of any ddbe'and about the aistofJanuary, 1890, had it in.peeted by L. E Morin a^d-gain on the 26th i/PebrUary, wbo declared it to be No. 1 be. oualVtv and inS^oj or and.onditr^ and delivered his certificate to plaiSo^^^

that the inspection by Mesars. Baird.- Munn & Leonard was irregular n„dwithout notice
;
that the fish was in good order, and in any cTe SffJhavoost any r.«ht of action by Want of diligence in'notifying defendaVrof deJZin inspecting the fi«b and in bringing their action

^

possession of all the facts and circumstances in regard to bucW aJley Hedenies any personal reponsibility, »nd, moreover^pleads th^ thf sd^^w^made without warranty, ahd sets forth the same facf. in connec io'n with Ih!sale as are set forth in the plea of the other defendant
*"''

We have first t^ enquiij^aythe terms of the coniraot were a.'to warranty

" Referring to our letter of the 12th instant, we now beg to advise bavins

barrdsdo"" '7^^^' ^'"« '^^ "^ barrels salted sal^ 322 5barrels do., and for which we enclose bill of la'din- and invoice ThL I ^
!

»n.ade byCanaduin Pacific Railway, and quick% ans^r: rprol'^'^^
fish IS ' Prime Red Sockeyc Salmon,' heads 'ff. „od te^packSr^'oJed
me:: :irrei\T""''"'"^

""'•"'""• •'^ trus^tbirL^:^ment will g^e satisfaction on arrivai at destination
^

«h„'l7hl!*'' ?
""" ""

u*"''*'
"""^ "^''' '""^''^'^ W P««h«Be«, so that thereshall be no disputesHhereafter as to the quality or weights

' We are prepared to guarantee quality to-day after the inspection We havejust made but we never guarantee anything after shipment, SS we Ld hem««t «t.st«ctory course is for buyers to judge for them^lves. ^i

as t/J*"""
°°'

*?
•""I?.!?*

"•''P'"""*' ^«' ««" »« »»««» advantage on arrival soa. to close accounts quickly."
"- "'"y*! so

Mr. Dalglisb declares In the most positive manner that he read everv wor^

•9.75. per "arrel, two halves equal to one bi^rrel, purchaser paying freight and

T. S. Vlpond

RiDdUy at al.
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% •Hipr,

»*
./ .

T, 8. VIpom I II

•t al.

FlodUy at nl.

8UPKRI0B COURT, 1891.,
: A

hi

balaiioe o«Hh Ichh two p«r oont.
;

" whioh lie witqd to liin prinoipnU on iho
13lli or Novombor, iiD'l roooivod loply by wlrb o^* tlio k.iih« duyf itocopiing—
upon wliioh tho invoioo wua made out iii whioli the italuion nro dcHcritnid as
" Pi into l{od Sookoyo Suluion."

At thiH time the Hiilmon wum hero oither iu tj^e care or ut tho irei((ht sheds •!'

thr Canadiiin Fuoiflc Railway (Jonipuny. Soin<< duys ufKT.'it wuh tiikoA to plultt-

tiflk' Waruliouso, and put in tho collar, ei^opt obout 50 barrel^ upd half

barrclH, \»hich wore kept on the flrrt floor, '^ho plniiitiffs paid tho freight, and
received iind aoeepted the goods—iind only /paid tho bularioo Ichh two fwr cent,

on the 5th -uf December.
|

The pluintiffn put two witncBHoa in tho bdx tooontradiot Mr. DalnHHh'rt ntute-

ment, that ho read to Mr. Vipond, one of tbe plaintittM, every word of the letter

of tho 29th of October. One is Mr. Geni-ge Vi(iond, who is tho son of one of
the plaintiffs and u cousin of the other, the other is Mr. T. Alexander Vipond,

a nephew of plaintiff T. 8. Vipond, and a oouHiq t)f the other plaintiff.

Both thoMe gentlemen ray thut Mr. Dfll}j;liHh did nut read the qliuwH in the
letter commencing with the words " Plense to sell on arrival and after innpec-

tion HO thut there will bo no disputes thereuftor as to ilio quality or weights ; we
ore prepared to guarantee quality to-day after the inspection we have just made,

but we never guarantee anything after shipment, and we find the most satisfao-

tory course is for buyers to Judge for themselves, eto/'

Th^ ease wos pending at th% date of tho recent aOt of tho Quebec Legis-

latare, permitting a party to a suit tq give testimony on his own behalf in every

matter of a oommerolal nature, so that Mr. Dalglish could only be examined on
behalf of Messrs, Findlay &. Company, w^o hove pleaded separately.

Being a joint defendant, he is of course interested in the event of tho suit;'

but I may say that his manner impressed me with the belief that he was giving

a straightforward and truthful account of the whole traosaction.

The young men were sitting at the time at another desk in another room
separated by a curtaipi whioh was partially drawn, ^jfky say they could hear
and see what was going on. They were Engaged in another work, and it does

not s6em probable that'they could have given suclyxspecial attention as to be
able to reeollect so well as Mr. Dalglish, who went there for that purpose only,

whether the entire letter was read.

Mr. George Vipond says Mr. Dalglish read the clause " Pish is Prime Sookeye
Salmon, heads off, and ten packages just opened show it is in satisfactory con-

dition, and we trust therefore the salmon will give satisfaction on arrival at

destination," but did dot read the balance of the letter.

- He s^s he does not remember if he read the clause " Shipment is made by
the Canadian Pacific Railway, and qpick transport is guM-anteed."

Now Mr. T.'ii^exander Vipond says Mr. Dalglish read a clause in the letter,

the purport of which was that it was "No. 1 Sookeye Salmi^V Tben the

witness, looking at the letter, says he, Dalglish, read, the clause, " The fish Is

Prime Red Sockeyc Salmpn, with heads off," and nothing more. Ob cross-
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words

jUHt

«a« umt on ho ynU cannot ro.„c«.,«r whether .I).|gli,b put |„ ,No
1

or not, but por«i,t« i„ Htmin« that tho olauw " ten bL,l.opound «how co,..c..,, in n.oHt ..tbfnotory conditio,'- J "'e ro J ^
•topiKHl reading whon ho «.,» to tho wordn « hcdn oj "

i w n h.

Tf". I'ul
.:;;""•"• ^'P";"^ «^'"«- «ho contrary; the fir.t dVn«Uen.o.nbor

-0^L^:^r ;r:r^rr-:j-tr -;-
mention thoHc particular, to .how that it i« net !UJ, • T !

"" ""'• ^

tl.« 1««„ „„rJ for word ,rr,Ifr ?"-f " "'""'°° ""' '» '!•"' ""»

"M it h pLintiff,' dool.,.ti„„H^L , . '
*" '"' "° '''™' »"«' «"

..,
:

• in rep,;";:;:c?r ; ::r ,l;^^ro»^T^'""'"«*

the letter word for word fnt.,^
' ^° S"'""'* ""»' ''» ^ad ^ead

and the truthftwLfS" V7, «'™"f P—'P'- of his good faith

A. Vipond did norhear hVon i?eZ
^' " \"'^ P'''-^"''« ^'•»» ^essr. J. & T.

Mr. 4,i«b read it^ndlrri 7:j^^^^^^^^^^ T^'^' ^ ^^'^-e

kn^. the agent,of the defendants. F^dl v & cl and K ..^
'"'' "' P'"'"'**

the contract was made his authorTf.!•.;' ^•""' ''"*" "P«" »•»!«»»

purchasers. «o that thl^tirh ^t Zu^a '^ J'"f«
"'^" ''"^«'"'«" »'•-

out warranty, the buycra to tudlT fn! .1 ^ ^. ''""'"^^ ""^ *^ '^"'''S ^^'h-

I lliink, that plaintiffi' ofc^'wf H f'"' '
'' '"^ "P°" *•>««« "on^itions,

NoyBMBUB-ToL. p^O. 11.

T. . Vlp«i4
•tiU.

Flmtlsytlai.
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T. S. VI
•t I

VI

riBdu

»I^(

J

it

•iVr""' ^l*®*"-
''*"' '"*^* ^*'** '*"' •<•*"*''* "''" •'«•"<'*''••'*' ••> **•« invoice ai " PHnth ^aH

dl"'»i •! Htvokcyo Hulmon" di<l not nltor or ctilnrnc tlio roBpnulbilityjpf dcfen«lnDtH «« to

Worruiity. I do not iiieau to My lliftt il«'Mcri|>iion in lui iavouH) iimy not inMimo

cirOuiiiHlttiioi'N oiford poiuq proot of'wurriliity, but hero tliu mIoIiucI botni orf^nodi

of thut dei-oription without warranty iiml iit puroliuitcrii' riik, ontl Iho lnv«»icc

corruxpondud to tb« doNcription oi tho gnodH mild.

But- Huppiwin^ tho letter in (|UC((iitin hud never boon roud " |ilaintiffii, wh^it

; would be the roMponMibility of dolendnntM? According t Art. 1523 of our

(>'. C, theBcllor isjiot bound Cor deloctH whieh are iipparent.und which tho buyer

might havo known of biiuMolf. Tho buyi?r i» bound to initpeot nnd cxomino for

hinmlf, imd whero ho dooH not poMOM Kufficicnt knowlodjiq of the thing w>ld U)

detect dolcctM whieh can bo odcoriuined by instpeotion, liojn boand lo employ

Home one to niiike the examination for him. Ho Fothief hijJii (Vonte No. 207) :

*' Etquiind mCnio il no i'auniil pnH conuu, il no hcrait p»H encore rceevuble ^

•' Ro pluindro du tort qu'il ttouffre de ou ooivlrnt ; cur c'cst-pur t^ fauto qu'il lo

" HOuflFro ; il ne teimit qu'A lui d'oxiiminor lu chose ovunt de I'lichcter, ou do la

" fiiiro •examiner pur (juelqu'un s'il ne n'y coiinuihKiit pun lui-mCmc. Or, uu

•• tort <|u'uno pernonne HouflFro pur na liiuto n'f«t pas un tort auquel Ich loiH

•• doivont iubvoujr, Ioh loin n'^tunt pas failes pour entrctcnir U n<5g|i}{eiu;e."

Aubry & Itiu (Vol. 4, 387) put it thus :
" Les vices upparentM, o'ent-A-diro

" ocujc dont Tachelcur auruit pu f^e convuinoro pur uno vdritioatlon oxucU; de la

" choHC vendue, no donnent lieu, »auf convention con trairc, soil cxpresno, soit

" taoite, 4 aucun reooui-8 contro le vcndour, lors mflmc que cetto vdriflootioii

" aurait prdHcntd plus ou moins do diffleult<5H a^ inotnCQi^ do la vontfl."

Laurent (Vol. 24, No. 284) rcnjurkH

:

"Quand les ddfuuts sont-ils npparents? L'article 1642 donnOj wnon uno

" definition, du nioins une explication des d<Jfauts upparonts, en disant 'que ce

" Bont ceux dont rachcteur a pu so conv'aincro lui-wCme ;, il n'cst done pas ntfees-

' sairo qu'ilH frappcnt les regurds ; rachcteur doit exuminor lu ohoKO.et la vdri-

" flor, ct s'il la v<5rifie, il H'upercevra des d^fuuts qui la vicient Muift, s'il no

" fuitfms cettc verification, pourra-t^il pr^tendre qu'il no connaiseait -pas Ic vice?

"Non;,«tilui repondrait aveo Tarticlc 1G42, qu'il a pu s'oo oonvaincro lui-

"mfimO, et quo s'il no I'a pus fait, il doit suppotter les oons^q uences do ti^

"negligence. ' x .'^""^

" Lo point do savoir si Ip ddfaut est apparent ou cache est uno question do

•* fait qni, par sa nature, est abandonnee u rappVeciation du juge.

? " Si rachcteur pcut so convuincre du defaut en Werifi:ant la chose, il n'a droit &

" la garantie ; la loi ne distingue pas si la verification est pluBou moins difficile ;

" tout oe hue Ic juge doit oonstater, c'est si rachetoAr a pu se conv^|teore lui-mfluje

"dudefijiat,"

'

\ .

-

'
\-

I will^nly cite one more author, one of the b^s^ freftch authors on commer-

cial law, Bedarride, Droit Comm^cial, Des achat/s et ventes, No. fl^, p. 35B.
:

-

" II n'y a de cache que le defaot que rochetetir ne pouvait actuellcment de-

I'eouvrir, qui ne dcvait se manifesterque dansTcmploi de la chose qui le recAle.

.,'

':^x.
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Mr. Bonj.,„„„ .ny« (:Jr.| EuglUh Edition p 633) • "fh.l \ .

The first class wore described as follows • " Wh^iv. L^ • \
" be inspected by the buyer and ther« i-

'
a. , T^ "'^ *" "'' "f«'»V

"moxi. ca.«,/«„^e;
;X^^^^^^^^^^

^''^

f-'l;

of the selleJ: the

" latent, and not discover.^ „ •

"** '''''°'' «'»'" " »»•««» "
''neithe;the;lr'r:.^j;^^^^ '«"' '^« *-« ^"« «
"opportunity of exe««i„„ 1,5? 1

* *«y«'" «» 8«oh a case has the

'UhTinsper/rrSfX"^^^^^^^^^^ -*;f the result of

-f he chooses, require wamat^^r''"!'^'''""'^"^-^^^^^^ »>« -"»y.^

"\' • : - ^'"'
f" -- •

• •

T. M. Vlpomt

vs.
I'lndlftf •! •!.

*f
i..'

I «

:,tl
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iM ani'KuioH couuT, isoi.

T. *. VIpiiiKl

' r^

CainplMll nn iw)«w, |). 304 :
*' 7ttrthor,^iMi<Iiir ft enntrsot of mI« af gooda of ,»

'* »|>ocittu tloHoription which llio buyur hoi no up|)oi tunitjr «!' iaMp«etinK, fnil no

'• (kr OH rnlntrit to civfeoli, not (ll«ooToralit« on inufVootion, il U sn, implied cou-

'* dition of iIm tmhinoo of thu cbnOtct, th^t tho K<iodii muht not only, in iaot|r

" aimwi'r tlin dcaoriplion, bul niuit b« Mil«ubl« or DiaroliariUiblo gooda -of t^«

" (loKcripiion noltl." .
'

-

in thin onM), thunA Jit no qumtlon 411 to tho pluintiffii ImvinK bft<i un^ppportu-

nity lo InHpoct, lor llioy had llio'xoodl inth«ir po»<mrHHion or und«'r/th»'ir wmtrol

Iroui tln! l:uh NuvoudMsr U) thu 6th of Duotinbcr b<4ol-o thi-y iuiid lor Ihoili.

Tb« only iiuoHtioo ! wholhor^ by init|)«otiyn, ihoy aould havo atwcrtainod tho -

dofi-otM of wliivh thev puuipluin, ttduiitttnK for tho pruwint that Ihoy did uziit.

Thoy oity tho dcli-clM cooHiiiti'd lil' unnwundrtcMii 11 nd iiournfiRH, and tlmy n-ly oa •

the rvidcnco of AlowrH. Ilnird, Munn & >«)oniird, who inn|inctod tlw Huh in

February, 1890, »D cutabiiHli theitd dolecli. Mr. Haird wiy« he jud^od ol" tfio ,

oondilion of tho Mi iVoin lh<rir offonsive odor, and I'roni thi>i|- Koncr*! upixur-

•nco ; ho BoyB itriii quite cany to dintinguiith i« goo<l l'ro«> a i«d ^aimoii l^ tlm

gciicral app«!aruiico, that tho nrtiolo apeiiUH lor itwlf; if inferior, it in lalntdd

,

and has tin otlcuHivo Nniuli, thu ttniili in one gnat })oiut. Ho «<mt on thnt«^n4

the genorul nppuuranco. It liud not tho ^<M>d cojor of j^owl fi9li^,

llo cayH, nioroovor, thiit if tho finh hikd'botfn o|K>nGd nnd c|i^luiWld"arti>r (])«>lr

arrival hero whilo thoy wore Rtill cold, tho dofoctajrould j^o^^^^^^^ptit^^^^liMa

apparent. ^ '

Mr. liCOnnrd niHo nuya, that i( ho had examined it on arrival he would havo

found tho Qflh tlio Hanio as ho did when ho niudo his inspection. .<

According lo two of plaintilfH own witncuHOH, the«o alleged dofcot8 were djjf

oovorubio by omoll and appvaranco of tho ^hIi. Mr. LuUrout, already cited,

sayB that the quohtion whether u dofect irf t|id(]cn or latent is a (jucHtion of

fact to be left to tho opprcciation of the jvidgo. Accepting Mositrs. Bai^d k
Lconal-d'H tOHtiuiony on thiH point, I ^nn have no hoHitation in saying that tho

aefoctH were apparent,' and wero such that tVj plaintiffs might hriVo known 'of ,

thetuHolvcH, or might havo ascertained by proper inspection such as they wero

rcquirod by lu^ and usage to make.
,

I thoreforo think plaiutiiTB action in ijinfound^ for this ^^cuson also.

Again, ]( do jiot consider that tho action wiip. brought with rcaHonablnj dili»

gcnce. I do not propose to go, into details on ^his poinlf/ I have already re-

marked that tho sale took place on the 13th November, 1890. Now the action

was not instituted ,until tho 14th of April, 1891, nor served till tho 2l8t of

April, five months after tho sale.
,

, .

Tho defendant Dulglish, as soon oslio hqj^rd pf tho claim, proiiU)tly referred

plaintiffs to iho fact that ho had road to Uiem tho letter of his principals of tho

29th of October already referred to, whifo Messrs. Findlay & Company also

^repudiated the claim at oncoi Tlie plaintiffs, by the end of January, were%ly

Dotitied of tho position taken by Findlay & Company, nnd had threatened W
speotioQ ani immediate suit. Ttiey went on holding inspections by Mr. Horija

J

• ,*»•

-y^v
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But it^w.m „ot till «U,ut Mi week. nfU^r (hU .Ut .he action w.. I«.tu\ i/ '' '

I would rer«rc«unM,| .o .ho oo.o of L«wi. r. jli^v .?r n t
"'*'^*^

•nd Iho nuthoritioH tl.oro oitoj.

' ^' '* ''• ^ ^--P- ^A ^ V '

One of tho lonrnod cou«hcI for pI„i„,iffH roforh,d to tho A„. r-. • .
fVouduIont n.«,ki„K „f morciuodL. ch.p-moi'th,]^; W "^ ""*

C'oiiadii, «Jo.ion« 20 nnd 21 «„,! .„ i
.7' V .

^ ««Yi»<Kr8ttttu.«« of

r..., ,o.ii„, ;Jn / „tC«nh:wI n'"" V' """ »"^ -"

^
M. M,.„ .p..k. ..If^„, ^^ ^„ •

b'T. ;« L.':';tj"
"'' ;«"•,

TnppHptOMdoo. not uivo any such braml Ti,.
"">««" o» hiniwlf nnd oo.'

-only ,i»e .ho b^a^ndn I fi^Z i ef„„d IT^"^'r, '^«» «" ^r. M^rin'..

* B»ma,y th^uution iH not bold n„
""" '^"^ ""'*''"«« "Py other.

^
On .h. whole. I a. of opinion th«t th* „„tio„>„,d bo di-^iaaei/or tbrao .

I: ^:::fe:r;3:i:r if

r'^^ "^^ ^ '^-p-^- -^
-

-y thoy aid, were not \m"n^U^^^^^^^^ " P'''"»'«^' »""«•««•

(»i

I

.J

'if
;'

^ k JODOMKNT.

Seeing plaintiffs seek to wcover from fl,« aJ^a\ P'"*'***'"'8». »"<» deliberated.

Bred.
,
trough d,.„ .g.„, «,. other dtf„d.« ^lirt .„J'^Xt

^tfi!!l
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•,T. sTVlpond
.et«l.

Tl.

Fintflay et •!.

. \

/

paid for; plaintiffs, nllcgin}? tliut said salmon was warrnntcd to bo "Prime Red

Sockcye Salmon," instead of which it was uffcctod by u hojious latent defect

which had existed from ii tim« anterior to the sale, and which consisted of dn-
,

soundness and Hournoss, and that defendants were guilty of fraud as they kne<»

before the sale thai the salmon was so affected
;

" Considering plaintiff has ffliled to prove that said salmon was warranted as

alleged, but that defendants, Findlay, Durham & JJrodie, have pleaded «nd

proved that said salmon was. sold, subject to inspection . and without warranty

as to quality

;

'^
. . , •

" Considering that the/alteged defects in the said jalmon to which plaintiffs'

witnetfflcs, Messrs. Baird, Munn & Leonard, who inspected said salmon at

. plaintiffs' request; have testified, were not latent defects, but were defects which

'(according to the Ifcslimony of Messrs. Baird & Leonard) were apparent, and

which the plaintiffs might have known of themselves by a proper and reason-

able inspection, such as they were bylaw and cu»tom, and according to the

contract, bound to make of said salmon
i

,"

"Considering plaintiffs had* ample time and opportunity to make such in-

spection before paying for said sWmon, they Having received the invoice of said

goods and delivery and possession thereof, at Montrcal^^n the 13th day of Nov-

ember, 1890, while they did not pay for them till the-S^i of December follow-

, ing

;

.

' " Considering, moreover, itliat dcfendaiits have pleaded and established that

plaintiffs did not use such diligence as is required in such casein their proceed-

ings anterior to their action, and especially did not use due diligence in bring-

^ing their action which was not instituted till the 14th of April, five months

after the sale
j

\
^

" Considering plaintiffs have failed to prove the material allegations of their

declaration, doth dismiss plaintiffs' action with costs distraite, etc."

IWulioipie, Taylor d- Jlitehan, attorneys for plaintiffs.

(Sie?A;tVJfc t'ross, attorney for defendant Dalglish.

^i6£>«8, C«n»/»6e/? «til7c>e<ii«A, attorneys for the other defendants.

COURT OF REVIEW, 1891.

MONTREAL, JUNE 27™, 1891,

Present: JOHiteoN, C.J., Taschebeau and Tait, J.J

' McRAE,

*
' ~:.

'

vs. ..
'

MACFAIILANE,

PtAINTIPF ;

^ Dbrndant.'

H?LD, : -That a partnership between contractors, formed for the purpose of doing business as

-^ - rtiilway contractors, and the building of railways, is a commercial partnerMiip,

-and any elwjm bp'^pen such partners arising out of the partnerahi^ is eubject

to the prescription of five years.
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MoBm
Tl.

The ju^ment fi-on. which this inscription in Review was t«ken wus rendered ~
by the SuhflTior Court, Montreal, by Mr. Justice Lorange» January 3 1 1891 Mao'wUu.*
and IS ai4/fi)llows

:

a ->
j ,

,

^ ^",1^^'"'°' "^"«»'^"^»«J«'J«"«^"dcur sopourvoitparunodoinande

T/^Si ''**^'*' P" '*' d^fendeur, et allAguo: qu'cn 1876 le domandeur
etio cWWj^Hc ^9U- deux contractoui-s de cheminn de fcr, ont formd une soci-dW pour*W^onslruction do chomins do fer dans la Province do Qudbeo A pro-
fits et penes dgalon

; quMIs dtaient dans I'habitudo de sc rendre compto do temos
en temps, et qu'en 1879 il est intervenu un rAglement de eomptc. par lequ.l le
ddfendeur s est reconnu endettd envcrs le demandcur.en la somme de $859 11
qu. est encore due au dit detnnndcur; que dans le mois do septembro 1879"

ledema^eur et le ddfondeur ont enti^pris, pour l« compagnie du ci.omin de'ferdu sud-est, UB pont sur la riviiro Yamaska
; que I'cxdcution de ce eontrat a

fteconfi^c enentierauddfendeurquienaresujavaleurjquelecontratareou
'

son execution en entier,^e le a^fenddur est rest^ en possession de tous Yes
comptes et p,c^ces just.fi(^s qui concement co contrat

; qu'il a ^te Convent
misenderfieutepar le demandeuT de rendre corapte das argents qu'il avaitrc9U8m.8 a toujours refuse ctndglig6.de le fairo

;
que la part des profits du

demandeui rdahsdssurcc ooi/trat est de 84,000; que le ddfendeur est restg
en p,«8e8sion de tous les rtutils et instra.ncnts qui ont servi A Texdcution'du dit contrat, et se les est approprids

; que ces instrument* et outils valebt unesomme de .«6,000, sur laquello le demandeur rdolame celle de »3 QOO
etledemandeurcondutAoe que le ddfendeuf soit condamnd i, lui retfre
compte comme susdit, et 4 son ddfaut de le faire. &'lui payer la somtae 4e\M 069
y compris la ditesommede $859.11; .

•''• '

" Attendu quo le ddfendeur uie qu'il ait dtd en socidtd avec- le demandeur
pour la construction du chemin de fer; qu'il nie egalemertt qu'i* ait fntrepris
ensocdtdavec uila construction d'un pont sur la rividre yamaska, pour la
oompagn.e du chemin de fer du sud-est, et ajoute qu'il est vrai qu'il a dtdques-
tion de ce contrat entre le demandeur et lui, mais, qu'en rdalitd, iln'y a jamais
eu de socidtd

;
que si le nom de

" la socidtd ap^ert au has du contrat. c'est par
erreur que le ddfendeur I'y a appos^, ou dans I'espoir oii il so trouvait que lo
ddfendeur entrerait en sOcjdtd avec |pi pour la^nstruction de ce pont qu'4
tout dvdneinent il n'a rdalisd aucun bdndfice, que c'est le nommd Ross, le contre-
maitre commun, partie en cette cause, qui a exdcut^ le dit contrat et qui est
rcst^ en possession de tous les livres, comptes et pieces justiBcatives qui s'v
rapportent, qu'il (le ddfcndeur) a payd pour le demandeur uno somme de $1 -
435.90 qui dtait due A des crdpnciers communs, et il oflFre cette sommc en com-
pensation 4 I'encontrede la demande de $889.11

;

" Considdrant que le ddfendeui(,n'a pas prouid son plaidoyer, qu'aa contrairv
interrogd sur faits et articles, il admet qu'il a.dtd en socidtd avec le demandeur
auxdpbquesmentionndes dans la ddolaration pour la constructionVde chemins
de fer dans la Province de Qudbeo, et qu'il a entrepris avec lui, dgVlement en
socitftdj la construction du pont cl-deasus mentionnd sur la rividre Yaittaska aux

fill
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McKau
vs.

Maofulaiio.
.

" Considdrant qu'il est en prcuvo par I'Exhibit No. 1 du dcnjondcur,' quo le

ddfcndcur lui dcyait, lore de I'iustitution do la pr<;8enlc action, inddpcndamincnt

do la construction du pont suf la riyiire Yaniaska, unc Honimc dc $141, balancfo

due 8ur Ics premieres ontwpriscs dcs parties, deduction I'ailo dcs sonimes d'ar-

gcnt paydcs pur le ddfendc'ur pour lo profit dc la Hoci<St<5, ct constJqucmniont son

exception de compensation est ronvoy6e pour le surplus
;

" Considdrant qu'il est en preuvc que lo d<5f'endcur a eu le eontrole nbsolu

de Tcxdcution du contrat qu'il a fait en soci<;t«5 avcc le deniandour pour h cons-

truction du dit pont sur la riyi^ro Yamiieka; qu'il a re9u do la con»pa<;nio du

cheniin de fcr du sud-est dcs montunts considdrablcs sur lo prix et. I'exdcution

des dits travaux, ct n'en a rendu aucun coniptc
; , '

" Considdrant qu'il est en preuvc quo le defendeur A rc^u dc la conipagnie du

chemin de fcr du sud unc ^omme de $21,155.52 pour I'exdcution du contrat

qu'il a fait commo susditen societd avcc le demandcur pour la construction d'un

pont sur la riViire Yamaska, et n'a rendu et rcfus^ aucun compte au dit

demandcur, nonplus que des outils et inKtrumcnts qu'il a gard(58 en sa posses-

sion, niid<>rd (ju'll ait 6t6 mis en demeure de le fairo
;

" Considdrant que le contrat intervenu entre les parties est u" contrat civil,

etx|uc le plaidoyer supplementaire de prescription e^t mal fonde
;

" Con8id<5rant que le demandcur a prouv<S Ics allegations de sa declaration et

quo le defendeur n'a pas prouve celles de sa defense

;

" Benvoic la defense, mainticnt Taction du demandcur, et condamno le defen-

deur a payer au dit demandcur lu sommc de $141 avcc interfit du 27 septembrfe

1887, jour de la signification de I'uction, condamne de plus le defendeur a

rendre au dcmandeur sous un mOis de cette date un compte fiddle et detailie

des argents re^us par lui sur ct en execution du contrat ci dcssus mentionne

pour la construction d'un pont sur la rividre Yamaska, dcs profits produits et

realises sur le dit contrat, des eommcs payees et depcnses encourues pour son

execution, avcc pieces justificatives au soutien ; au&si de rendre compte des

outils, instruments ct materiaux de la dite socieie que le defendeur retient en

sa possession et de leur valour, et sur lo defaut du dj^^^d^fendeur de rendre le

dit compte dans les deiais susdits, il est condamne k payer au^^andcur Id

soHime de $2,000 pour sa part lui revenant comme profits dans le dit contrat,

la valcur des materiaux, outils et inst^ruments qu'il (le defendeur) retient en sa

pcpession comme susdit, le tout avcc depens distraits, etc."

Johnson, Ch. J.—(In Review). The plaintiflfs action alleged that the

parties entered iijto a co-partnership as railway contractors in 1878 to build

railways and works connected with them in this province a;id elsewhere upon

eqtiarshares ; then, that they contracted to build, and did build, a bridge for

the North Eastern Railway , Company ; that the defendant did all the active

work and took all the money ; that the partners had a settlement of acoountfi in

1879, by which $859 were shewn as due by the defendant to the plaintiff; and

he asked for an account and also a separate condemnation for the $859.

The only plea in the case requiring consideration is the one of prescription

.v*^.
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for. five yeare, which was, overruled below, the court finding that the action,
being one to get an account rendered by one partner to the other, and the
contract for a partnership being a civil contract, the limitation did not apply.
Of course I admit that the formation ofta partne^hip between any two or moro

' individuals may be considered in itself, and irrespective of the object in view, as
a mere civil contract; but it must also 'be admitted that our law expressly
recognizes commercial partnerships as such, and of various kinds, for Art. 1868
C. C. says in express termfl that " Partnerships arc also either civil or com-
mercial; " and Art. 1863 says : " Commercial partnerships are those'wh1ch\are
contracted for carrying on any trade, manufacture, or other business of a com-
mercial nature, whether general or limited to a special branch or adventure."

Sucii being the law, the next question is whether this was a commercial part;
*»ership. "By the action, th? plaintiff demanded an account of monies said to
have been loft in the defendant's hands t6^ settle partnership debts, and of

. jwofits of a contract for building a railway br^ge. Under the Insolvent Act
• of 1875, among those who are held by law tp bo traders, we find builders
expressly mentioned. Again, under the Act for the registration of partner-

°

.
ships, reproduced in the Code (Art. 1834), we find trading partnerships obliged
to register, including those for manufacturing or mechanical purposes, or for
the construction of dams or bridges. The cases cited for the defendant show
also that contracts for building houses are contract of a commercial character,
and for that reason the English rules of evidetice applied to them. What
we have to do with here is of course not the applicability of the English rules

'

of evidence, but tl»e»cases were cited to show that those rules were applied for
the express reason that the cases concerned cc/mmercial matters ; and I would
add to those cases, (he one I mentioned at ihe liearing^thef once celebrated
case of McKay & Rutherford—in which the Privy Council expressly held thaf
a contract to supply stone for the looks of the Laehine ca nal was ^ " commercial
matter "(13 English Jurist, p.':17). The modern French commentators all
hold tlie same opinion. I wiU only refer to 1 Pa rdessus. No. 36. Th6ri, if this
is the case; iTcommercial partnerships are expressly recognized by the Irw as
distinguished from mere civil contracts, and if this is one of them, the next
question will be (and I think it is the only debatable question in the case), is
the plea of five years' prescription a good plea ? The five years' prescription is
substituted in oui; modern law for the old statute of limitations. Our Civil
Code, Article 2242, lays down the general rul« : " All things, rights and
". actions, the prescription of which is not otherwise regulated by law, are pros-
" cribed, by thirty years." Is the prescription to such an action as the present
« otherwise regulated by law " ? In my opinion it is. I think it is a " claim of
a commercial nature" within the terms of section 4 of Article 2260 C. C.
That Article introduced the five years' prescription in all the cases it enumerates.
Number 4 gave it in actions upqp bills of exchange, promissory notes, or notes
for the delivery of grain or other things, and whether negotiable or not; and
then introduced |^rackets the word^ ( " or apon any nlnim of a commereial=

McRm
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). ^f, then, the portnership wns a coimnoroial payttforship ; If tiho

ofariaiie. object of it jnado the partners traders within the meaning of tlie inBolvont law
;

if what thej' did in pur8,UMnco of it waH ii coniincrciai uiatior, and was oom-

4:)leted, as the evidence showH, in 1880, since" which neither of tjicni protends to

have iicquirod any claim against the other, I should hold iindcr the express

addition made within brackets, which is of course new law, ta No. 4 of Article

22C0, that this action is a claim qf/a cdmmorcial nature preVcriptible by five

years; tliat the general rule of the, thirty yeaijt' prc^icription " ^lioro not other-

wise reguhitcd by law," which is t^e language of Article 2242, does not reach

to " claims of a commcrciul nature " to wh^i^h the five years' prescription is

extended by Article 2200. / /

But it was suggested that this is an actiotipro socio, and that there ifui distinc-

tion to be drawn between claims due by or to outside parties, and tliose made

i»ter se by one partner against the other. In the first place, this is no^moroly

an action for an account of the profits under the firm's contract for biHlding,

I the bridge; there is an express allegation that, bpsides those matters, tlic dofen-

dufat owed the plaintiff the specific sum of $859, due on a settlemeilt of accoubts

between them in 1879, and for which a separate condemnation is askcd\

besides the accountabilty lor thie management of the bridge work. In the second

.
place, if it was an action to account pure and simple, I should still hold the

prescription to apply.'

In looking at the history of tho- introduction of this extension of the five

years' prescription beyond notes and bills to any claini of a commercial nature

wc firtd in the'first report of the codifiers that the addition and amendment in our

present Article 2260 was suggfistdl expressly for the purpose of applying it to

th\ action of account and some otlfcrs not previously embraced in itTahd oven' if

the\codifiers had not told us what they meant, and we wei-e left with the mere

text, without any explanatiojii I ^h^uld not see my way to hoWmg that tlvifr ifr

not a claim oFtt commercial nature. This view of the case has the effect Of

reversing the judgment below, and of allowing the plea of five years' prescrip-

tion, and dismissing the plaintiff's action with costs.
^

Tait, J. :—On the 20th November, 1878, t*e plaintiff and defendant daused

to be registered a declaration, in accordance with the provisions of the law,

requiring public notice to be given oftrading pai;tner8hip», in which they set forth

that they had carried on trade and business, and intended to carry on business as

railway contractors, in partnership, under the nani(6 and firm of " McFarlane

& McRae." \

On the second day of September, 1887, the present action was instituted by

McRae, in which he alleged that in 1876, " he and defendant entered into

"a partnership as railway contractors, to carry on the trade and business of

" building railways and portions thereof, and building roads and works in con-

"' nection therewith in the Province of Qijcbec and elsewhere, the shares of the

" Partners being equal."
'

^

TTo fnrfhnr in BiibBtoncft, alleged that it was their cnstom to furnish to each

r
t:
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other Heprtroto acconij^ of each coji'traot carried' l)ut, aad U show tho balance M""**

coming :tooacli partner, and tliat in 1879 they drew up /stutouient, showing ^'Hcfpian*.

the the'iii state of th©(»eoounts between them, and that dolcndant then acknow-
lodged that he owo^ pluintitT the sum of $859.11, piyntiff, however, being •

liable for oiic-half 6f such principal sum and costs as Alio firm might be con-
dcnmod to pay i(i a suil| then pending against them ; tliat in Scptemlwr, 1879,

iinto ly contract wjth the South E&kjicrn Railway Company, to
the firm erer|tcrodinto lycontract with

,
build u bridge 6ver the Yamnska ri#6^and a pier ir/eonnoction therewith, and
to furnish materials, whidh contract was curried ou/undcr the sole aiywi{;cment
of the d^fcrtduDt, and large profits were made of which plaintiff's flhare was
$4,0005, that defendant, after the completion of nuB contract, took possJi^giQn of
»°<^ appi-opriatcd^o Iu8 oWnu.se cars, plant and machinery of the firm, ofThe
value of $pOO. | , /
The pluHBtiff further alleged that the partnership had long since been dis-

» solved by mutual consent, and he concluded by asking that defendant should be
condemned to ;^»y hiip |851).ll, the amount acknowledged due on the settle-

ment gf the ac6ounf2'>,1879, with interest, etc., and to render him an account of
the co-partnership TOsiness since that settlement, showing tho profits on building

*''i£^^''^8''>
^^•> ^^^ V*'"® and Idisposition of the plant, and in default to render

,, 'fin aceount, he should be condeianed to pay him the further sum of ft4,000, with

^ . interest and costs. .

/~—~-""The~~de^dant's first plea i| a very lengthy one, but it is not necessary to
refer to itiVeept to say that, among other things, defendant alleged that he
paid out a la^e sum in settlin/f certain suits against the firm, and that the one-
half of this ^uni', which plaintiff was bound to reimburse him, was more than
sufficient to compensate the $859.11, which plaintiff claimed on the settlement of
account in 1879.

TJie defendant subsequently filed, by special lci|re of the Codrt, a yuppie
mentary plea, stating that the alleged causes of action in plaintiff's declaration
were wholly of a commercial nature ; that the partnership had been dissolved
more than seven years previous to the institution of the action, and that plain-
tiff and the defendant had had no dealings within said period, and that plain-
tiff's action was therefore prescribed.

By tho judgment now under review, it was held, that after deducting the
amounts paid out by defendant for the firm, there remained of the $859.11 a
balance due by defendant to plaintiff of $141.00; that the contract of partner-
ship was a civil coptract, and that the plea ©fj»jrescription was unfounded. Defen-
dant was therefore condemned to pay the surn'of $141.00, and to render an
account of the bridge contract and of the plant and machinery within a month's
delay, or, in default, to pay plaintiff $2,000.00.

The defendant has relied in this Court solely upon" hh. plea of prescription.
He says plaintirs claims are of a commercial nature, within the meaning of
Article 2260, paragraph 4, and his action is therefore prescribed.

As I have already stated, the plaintiff alleged that the pirtnerahip w«a din.

* k
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Bolvod by mutual oonaent long before the institution of the action, lie does not

state thflf date, but the oviwsnce shows that the partnership did not. transact anjr

busincfal, nor had the partners any dtoiings between themselves for more than,

five years prior to the instilution of. thin action. The building of the bridge

and pier for the South Eastern Railway Company was completed in 1880, and

this was the last work the firm (did.

Article 2260 fays an action " upon any claim of commercial nature reckoning

from maturity" is prescribed by five, years. Supposing plaintiifu claims to be

of this nature, when did they mature ? As to the firtit claim for $859, balance

on an account stated and acknowledged by defendant in 1879, surely it matured
'

then, and the five years prescription, if it applied otall, applie^crtp that. As to

the claim for an accoubt, it matured according to the allegation of plaintiff's

dcolurution when the contract for the bridge was finished, for ho says it was

their custom to render a separate account of each contract when completed and

to strike a balance showing amount due each partner therein.

In any case, it would mature upon the dissolution of the pSHcj^nership (1898

C. C), and it was dissolved evidently after the complctiofn of this contratH, as it

ceased its operations then, and plaintiff's iillcgation, that at the date of the insti-

tution of the action it had long since be>en dissolved by' tiptiitual consent, must

naturally have reference to that time. I think, therefore, that plaintiff's claims

had matured more than five years before the action was taken. But the main

question to determine is whether they fall under the operation of the five

years' prcscrip^on, and this, of course, involved the question whether they were

claims of a eom)t|crcial nature.

WoB thtraJr<ulfmerciar partnership? Article 1857 C. C. says :
" Partner

" ships lirc^'^^ll^^vnijSrsal or •particular; they are also either civil or eom-
" merckil." AV(£d)6 18^ says :

" Conimeroiml partnerships are those which are

" contriic^ for carrying on any trade, mpnuntcture or other business of a com-

" merciaPnature, whether general or limited to a special branch or adventure. All

" othef:^artnerships are civil partnerships ; '' and Article 1S64 C. C. :
" Coro-

" mereial partnerships are governed by the^^rnlgs comnfon to other partnerships,

" when these arc not inconsistent with the n}les"contained in -this section, and

with the laws and usages .specially applicable to commercial matters."

Now, both plaintiff and defendant are described in the writ as contractors,

and in th& declaration of partnership, which was registered, as well as in the

plaintiff's declaration it is stated that the partnership was formed for the

purposip of carrying on the trade and business of building railways. They were

to carry on together the business of contractors, entrepreneurs d'ouvrages, their

pHlicipal business being tp build railways. I have no doubt they would have

^been regarded as traders within the meanmg of the insolvent law of 1864, as

may be seen by looking at the authorities collected by Mr. Abbott in his notes

on the first section of that Act ; and that by the Act of 1875j which may be

. regarded as declaratory of the law, it wafteUacted that " brickmakers, builders,

" carpenters and persons and partnersnips exercising .like trades or employ-

* ' mentsi^^faafr be deemed "toHbeiiradera. ^
—

-



h

^'
•A>

COURT OP REVIEW, 1891. 293

to be tti"? i

^•""«"'"'';'"'»'« " Commercant," «,oUo„ 3. traders »r,o defined

^hab «cl .?
,^"7°"'"^"7«^^ <*" -»'-r- ot en font leur profensioa

" pro-tur^dWage^" '" """"' """'"""' '" P"'™" ''"^^"

''foTll^T"'"^!''"-
'"'' "^"'''^"

= "^"-connaitronsdonelanature

" land „ ! 7 ".^'"^ '' ' "" •*"'
=
"' """^ '" *'«'"^-"« P«"' commerciale

^^

quand „,c «,r« fondde p6«r cxerofir un eooimereo quolconque. En d'autrcs

^

compI..s.se».ent par uno per«onne ftrait de eette person ne un commery^nt sera
..tcessa.rc„ent une association commeCeiale. Eo presence de» mcls aot^
lA ou hod.vidu sera.t eom.ucjrsant, la socidtd sera une soci«St<5 de o .mmeroe."

*
" sin ?

"^'
. ?; f"'

^"'''^''' "'^^ - " ^'"S''-" d'«ntropreneurs de profes-
.

sion f on doit dtfelarer que /cur-ontroprise rst oommerciale.- And afterxp^a.n.ng why, ho proceeds to say :
.' La soeMtd foroido par cos entrepleu^

pour seconder leur <«uvro et en paV^^ger les b6ndlices ne peut done Otre
' qu uno socidtd comoierciulc." >

' •- """ <-tre

Soelr^^^^ "«''-«^ ^ Troplong,

;„2 ' ?'
"* ''""""S ""'' '^ parrqershipibmed for building either arailway, a canrtl or a bridge would be considered iu France, under the " Codeao i.onimercc," as a commercial partnership.

Our own Courts, in deciding upon applications for jury trials and unonquestions of evidence, have had to determine whether the claim in issue wT^
commercial one or not. Several cases are reported.

*

In Kennedy vs. Smith, 8 L. C. R., p. 260. it Was held that a contract by a

Ztl " '"""
*"

* '•""'' '" ' P^'*'*'" ""* ^ '"'^'' •« "^ """-"^'^i"!

abVlwf"^"'/""^'""'''^-^-^'P- 27. it was held that a contract between '

a bricklayei- and mason and a railway builder is a comi^ercial matter, as beii,gone which in Prance would have been within the jurisdibtion consulai«. ^
and to build It was held to be a commeroiai contract.

I» Mackay ««. Rutherford {13 English Jurist 21), a contraclMintered intowith commissioners appointed under an Act of Parliament, to pride stone formaking a can.l, was held by the Bi% Council /to be a commercial matter,

that T r .*T ^" ^' ^- ^- ^2>' ^^ '^"^ Mr. Justice Sicotte held

turnish to a ra.lv^^y company a quantity of railway ties, at so much a thou-^d. the price to; be divided between them, constituted a ^mmercial partner-ship b^etween them, with.n the meaning of chap. 66 0. i of L. C. and Art

parTnei-shi*'

""^"'""^ th^regislration of a declaration of the formation of such

betwJ"T'-'^"*. f"^^ ^^ b ^' •^" '' '•« ^'^^ '»"" « partnershipbe ween a sheriff and hwyer for working a saw mill was > nnmn..J,l
^

MclUa
Tl.

Maofarlana.
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Tho particular contract, in oonnootion with whioli plainlifi demandli an
iiooount by thii notion, wan a commcroiol matter. It waa, aa already atatod, a
contract for bulldinR a railway bridge over the FamaBka river nnd work in

connection therewith
; tho portnorHhip won to furniah all tho mnttoriaU, tho lum-

ber at Ro niuoh per foot, etc.

ScoinK then that :

—

(1) Tho partneni in thia partnorBhip wore traders ; that

(2) Tho work which tho partnorship wua formed to do waa commeroiol in
its nature ; that

(3) Tho partnorahip waa rogiatorod as a commercial one,

Surely wo are safe in saying that this was a commercial partnership within
the meaning of Arts. 1863 an^ 1864, and that it must be governed, us stated

in the latter, by " the laws and usages specially applioablo in oomriiercia

matters." '
,

Now, 88 to tRo iipplioation of the five years' proscription, I think it can
hardly be open to doubt that a claim by one partner of a commercial firm upon
tho other |^ $ specific sum, as being tho balance duo upon an account stated
and acknowledged, is a claim of a commercial nature within tho meaning of
Art 2260.

Was it intended that this prescription would apply to an action to account?
As we kn6w, and as will b^seefli by reference to p, 437, Vol. 1, of the Codi-

ficrs' Reports, the prescription of claims i)f a commercial nature rests upon the

English Statute of limitations. Under it^it is enacted inter alia, that all actions

^f accounts and for not accouDiip^, ^4^^ suits for such accounts as ooncerQ the

trade of merchandise between iueroHant and merchant must be commenced
«nd sued with six years next after cause of such action or suit, and not after-

wards ; and the article of our code as first drafted by the Godifiers read as

follows (Art. 100, p. 574) :

'' The prescription of actions to account, ...in commercial matters.. .acquired

by six yeara, etc," They suggested an amendment, in which the words " of

actions to account " were omitted, and the words^*^ all actions of a commercial
nature " were put in, and finally the article took its present from '• upon any
olaiii\,of a commercial nature,!' which words are included in brackets as new
law. It seems to me clear ttittt an action by ono partner of a commercial

partnership against another, t(f obtain an* account of the result of a commercial

contract undertaken and oarri^(| etit ^y the firm* is a claim of a commercial

nature, and is subject to the pt^isoriptidA of five years, just as much as the claim

plaintiff has put forward for the balance on tho account rendered between them
more than five ^ars before suit.

I am, therefore, of opinion that plaintiff's claims are of a commercial nature,

that his action was' not taken within five years froni ,th|^ir maturity, that the

debt is absolutely extinguished, and that no action eftn be maintained thereon

(Art. 2267 0. 0. ); and I think that the judgment-^hould be reversed and

plaintiff's action dismissed with costs of both courts.
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Tlitfjuiigiiioutof llio Court of IloTiew Una followii:.- - ^'•-<m

" The Court liavinK hoard tlio partioM by thoir rciipcotivo oouniol, upon tho «»«'"<»'>•.

demand of tho dofcndiint, for, ruviMon of tho judKmont rendered in tho Superior
Court, in und for tlic diHrict of Montreal, on tho 3l8t of January, iBOl
having examined the record, oto. ; • "

' '

" Con«iderin« that there ia error in tho nuid judg|monl ot the Slut January,
1891, dotli reverso the aamo, and thin Court Hitting in Ueviett proceQding to'

render tlio judKuiont wliioh nhouid liavo Ixsen rendered by tho Court below
;

" Oonnidering that tlio plea of proscription pleudei by dofendnnt to plaintiff'H
ootion in well (bunded, and ought to have beon allowed; that the partnership
existing between tho piirtioH was a eonimorcial pirtner«hip according to (he
terms of Art. 1863, Civil Code ; (hat by Art. 2242, Civil Code, all things,
rights and octions not othcrwiHe regulated by luw are proscribed by thirty :

~
years; that the action sot up by the plaintiff is otherwise regulated by law, to
wit: by paragraph 4 of Art. 22tJ0, Civil Code, beint? a claim of a commerda
nature witlun tho terms of that paragraph, and thoreibre iH prescilptiblo by fivo
years; doth mi^iiitain tho said plea of prcKoription pleaded by tho defendant,
and doth dismiss the plaintiff's action with costs in tho Court below und in this
Court, distraits, otii."

\ Judgment reversed.
Robertson, Fleet (kFalamer, attorneys for plaintiff.

Jamei 0'Halloran)Q.C., attorney for defendant.

m
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SUPERIOR COURT, 1891.

llC^TRBAL, JUNE 30th, 1891. g
PjTOsent :—His Hon. Mk. Justice Davidson. -

'

LA BANQUE NATIONAtE, i

PtAiNTirrs
J

vs.

THE MERCHA NTS BANK OF CANADA,
"St.-

DinNDANTS.

Banking wage.—Return of unaccepted cheque.—Rules of clearing house.

An anaccepted cheque drawn by T on M, a bank, and member of the Clearing
House AssociatioD, was passed in the ordinary way, and credited to N, another
banic, and member of the clearing house; At 3.30 on the same day H tendered
back the cheque to N, there being nu funds to meet it. 'N refused to take it backi
on (he ground that it was offered too late ; that by a rule of the clearing house
it should have been returned before noon ; that in consequence of his neglect they
had given up the notes for which the cheque was given in payment, and so had'
suflTered loss. ^ usage or custom was shown at the trial requiring the'return of
a cheque before noon, but only a temporary rule 'of the asiociaUon which had
not been acted upon.

M
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llniih or
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J^
IlKI.Dl -TImt ••iicti • oiiitoni, In ord»r to <li>ro(iil« rroni tha^oromon Uw, must ht ilrlctlr

prov?a. Tbm ft m»r« taniporary riil« of inch hd aiaoclntion m promd Iwrain,
ftnd Wbidi hHil not b«tn ftot«a iijion, cuiitd not dcrogfttc- from llio ordlnftry ruf«
of law ftpplU'ftfa|io to lucb eui*. •

Tho factH of tliii eaao ftpp«ar from tlm (.pinion of IFig Honor Mr. Juntioo
Davi.lBon and tho ooimidoranU of Uio judgment, botli of wMoli urc« KJvon below.

iMviimoN, J, .—A i'leuring liouw for bankfi wn« orniinizod in thin oity on
thto 2«U. o»,l)cc«nibcr, 1888. It wan anji. I» ii puroly voluntnry aMMoiutioii. Itn
plurpojieM uro to provide Riniplo aud oxpuditious (aoilitiefl for tho dnily ^uttlonienu
of tho hunkN with onolj olhor, by tho offootiriu: at ono plaoo and at ono timo of
tho daily cxohnnpin betwoon tho Hcvcral aMNociatod butikii and tho puyuieutH of
the difflroiici'H resulting frow Huoh exchangoH.

°

ThoNo ()bjuct« jiro curriod o»t in thin way : Kvory morning at 10 o 'clock, oaoh
bank hannttho olonring houHe all lhoohc.,ue8 and other donmndM it huH received
agaioNt all tho other bankl during the preceding day, iiy^king them up into Hopa-
rnto bundloH for each bank, with a Btatement on tho cover showing the aggregato
Qf tho contents of each bundle. Tho 8cttlen|ont in made on thew Htatcmbnt*
wit}|put regard to tho fact whether tlie contents of tho bundle were correctly
ticketed or formed good claims against tho bank ohorgod ; thus each messenger
is, in a few minutes, able to rocoivo nnd take to his bank all tho claims of'
the other banks ogainiit it. To attempt to examine and challenge securities at
the clearing house would mako its purposes, inoperative. These temporary
dieiring house balances ore subsequently verified at the bgttk by a scrutiny of
tho cheques and other demands of which thoy arc composed.
On the 30th of Juno, 1890, tho Banq'ue Nationale rccoive^'from W. & O. H.

Tate tho firm's cheque on tho Morchante' Bonk for •5,759.39, to retire certain
overdue endorsed paper which tho bank; however, continued to retain awaiting
payment of the cheque. At 10-o'olock on tho morning of the 2qd of July—
tho first having been a holiday—jhe plaintiffs duly enclosed this cheque in its

package of demands to be charged agoinst the defendartts^aad rtsooivod, but at
what hour docs not appear, a clearing houses payment for tho anfount.
Upon examination tho Merchants Bank/fouW that thote w^re no funds to

tho credit of tho Tato account to meet the cheque, and it wbs as a con-
sequence, on the same day, but at some tinjc after noon, sent bjick to the

' Banque Nationale for redemption. It was refused, on the ground that the bank
hod already deiivefcd up the ' not^k, and, us a consequence, lost its recourse
against their endorsers. It refus^ to take the risk of collecting the cheque, tho
badness of which was, in fact, determined by tho failure of the Tates four davs
afterwards. « •'.

To justify their course^^Jhe ^anque Nationale relied on rule fi of the Assooia-,
tion, which required.di8honorea;jheque8 to be returned l^efore 12 o'clock of the

'

d^ on which*thcy had been: put though the clearing bouse. Thereupon the
Merchants Bank protested thelBheque and all concerned.

It 80 happened thirt plafntiff^ whose head office is at Quebec, had a con-

t
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11 1 TTTT * "' •^«'^""''""-' «"'« »«•"«•' th« UUnoc «t iu omlit

d.ffitultjr .olvcc .n«r «, Hun.a,«rj . r..hio„,th« ,,l.i„,iffH „„w take .otioa torocoMr the bn|„nco to which ihojr woul.I othoiwiia bo untitled.
- Out of thfliia iMucH thcwj leadinR quciitiona roiult :

By Ittw.or (> botwotin nicmbcrii, and under the rulo. and unamm of tho
A«.oc..tion. „,«.t a bank to which a ch«,uo drawn upon it huH Unm proHontcd
throuKh tho olt.r,nK houno return i^, if not provided for, beforo no<,n of th.

^

««mo d«y, undbr pain of kdog h9ld ubwiiitoly liable to tho holder for tho
nniount ? I

How nir. If At all. ia the presenting bank nffeolod by the fact tl.nt it haa not

de"rT
°^""'""'' """"•' '^" P"''^'"" '" •^'' "• ""y ""J pri^judiced by th^

It is aIniOBt »urplu«age to a.eeit that tho dofendnnti.' return of tho cheque
w«H«ufBc.ontly|diliKcnt,«. far aa common law woh conoeruod. ProviouH to
tho cleuruiK bovine the undiapu.ed practice wnn to return at throe o'clock To
hand m a chcqqoto a bank oreatcH ho obligation on ita part to notity the holder
that u will not, be paid. Tho duly Ilea upon th(^ latter i6 call and enquir/
Jeune ... Ward 2 Staj-k 226 ; Overman v.. Jloboken City Bank,! Vro6m
61. 2 Vroon. 563; Chitty. Bills. 175; 2 Paraonn, Billa and Notes, 28i 1
Morse. Banking, 409. » >" *

*

In Bellasia v», Hester, 1 Ld. Ra>n,. 280. twenty-four houra waa not' thought .

too long for u bank to invcatigatc it« accounta before answering whether it
would pay or return. See also Kil«by t,. Williams, 2 Barn & Aid. 516 Bovd
V, Lmer«on. 2 Ad. & K. 184. Son.o United Statcn deciaiona are to the huL
ctTcct.

Wd are thus loft to enquire if thore exiatcd between thef'o partioa aome
special contract or usage, or mode of dealing, which separately or unitedly
created a liability against dofcndanta which would not have existed under any
general principles of the commercial law.

At an adjourned mooting of bankers hold dn the 20tli December 1888 tho

"

committee appointed to frame a constitution reported " that thcy'docmid it
" odyisable to defer that question until a later date, but submitted the follow-
• ing rules under which the elearing house could bo temporarily managed "

'

Thereupon these rules were unanimously adopted, and I find them introduced
into the minutes under tho following heading :

" Tho undersigned banks agree
to the folowmg rules and regulations for the temporary arrangement of the
Montreal Clearing House." As a matter of fact they were not signed, but an

agent of defendant was present at the meeting. Rules 3 and 6 are those which •

no^- interest us, and read thus :

/3. The hour for making exchanges at the oleariog house flhall be 10 o'clock
m. precisely. All debit balances must be paid into the clearing bank betwoea
12 anjl 12.30 o'clock of same day ; and between 12.30 and 1 o'clock p. ro the
Creditor banks shall reooiTe from the clearing bank the balances due to them

\* IImmiim
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'N«tei«' ri-cppttiiNjIy. provLlfd (hat tbi- UkikV^m «lu« IVoifTihn d«btor XmkSlii Nliiin Hi.ui

Tu, ifl^u^Mii
••"*"' J^ettf^^J But on nomn<ittion nhnll any on-iIiioflMiUllill *r i««lon

i*^^ tliorml' Ih) piiii until Muflb dvbini;, hnlaiic)<ti< liavn Ikm-ii MiltUtl Tli« Ti«ti«Miiiii U>

b%HM!<i ill c'lfiiring Mliall («e ^mil U'lulorM oltho ii»rK«»<l p«i»w*iblo tloiioiiiiniilioii.

8. Krrorn In iha tloliungt'H «ii<l olniiim nrisiiiK fr<H(i thu rniurn of ohcqura, qf

from iiO) iith«r niiuae, uro not n> b«t ailjuMttui ilirmiuli th»i (j|»Ji»rinR ttttiik, but

diraclly U'lwiu'ii tho bunkH intcrtiPittHi ; iiiul ull chniuiM, drafW, notfn «»r other

ll«tMi>» in \\\t> oxcliaiiKCM, coiiNtitutin^ nuch «rroi>, mIhiII Imi r»itiirno«l without

lni«MiiiMniil niuiiiitiiohto Ihit bank Ironi w.lii«li Uu-y wor« rccoiveil, bolhro 1I.4A

{nltcn'd by ii'Kolution III" lh<! AMWJcintion lltli Jiinunry, I8f)0, t«» 1'i^ n'<lor|

noon) <>l the Hiiini! iliiy. ; and in cuwt of Hid rclufnl or iniibility "f aiiv \w
prtdiiptly ril'uiid to tlio bank prmnitiiiff itiicli oIu'ijuok, driil'U or otbw ili

rftampd, the bnnk holding thorn fihidl roporl, tho niiinunl of Milfio^lO

iij{t'r of tlu> chniriiijf hou«', whotto dniy it nhull halo tiikc frinn th« iM«ttling

fhffU nf bolli biinkM the iiinount ud' hiicIi ohcquoH, draflH, of jnher itonm no

ff|ioi'((>d, iinil to roadjiial' tho cIcorinK KtiiU'|iiont« and dcilm* tho correct

baliincoM in eonrormily with iho chiingcH ho nmd«
j
provided tliot Miioh rcpoit

of df limit Hindi bo nivcn to tho clcnrint^ hoiimi ninim'^cr bofore 12 o'cloclJ no^ii",

after which hour any difroivncoH must Jm udj.Uf<t(!(l without' roiuivnco to tho

clcarin^r houNf>,
•"

.

At tin- itnnuol tnot'liiin heJId on Jhc 17lh January, 1890, it wim PrtMolyed,

{titer u tin : " Alno tho Md||iHiition diNCoutinuo the us« of debit Hlipi ibi^

" I'cturitcd chc(|uci) bclwodirimiikH kh likely uflond to itbu»o», und (hut piiymont
" be inndo in oimh, ar lit flrMt * and that thu hour for roluroinf^ chequcN Im
" uxiundcd until 12 o'chnsk n<H)n."

It In not oontondod, on behalf of pljlintiffK, that ruio 5 by ijHolf, or any proven

or liko UHiifio by itMolf, or both combined, would bo sufficient to hold dofon-

dantM bociiuso of u more failure to return tho ohor|uo boforo noon. Arnunicnt
at tho bur did not go beyond tho point of HRHortin); ihnt tho liability would
exist if thupi-eflcntin}; bank hud, by runHon of tho default, been induood to alter

its pONijion, as, for ozauiple, to abandon HccuritioH in the belief, that the oon-

dkional uccc|Hunce of the morning had been vcriflc^auid m|tdu obHolnto by tho

receiving bank. Somu of the authoritioH Hpcuk <>'MRBn|gll of this kind aM

being liko one made under vfetake, but I can ""MjffllBiWb a»HimH|ftpi^
Even if tho roc'oiviDg bbnk knew that the bundle flMHiT^HRH-lhleHg ohoque

it would siill pay^ Hubjoct to after-correction. In PrcHton t-a. Canadian Bank
of Commerce, 2;i\Pcd, Rep. 179, absolute) effect waH given to a somewhat like-

rule, irrespfective df whether the refusing bank had changed its position or not.
'

we^ht of juriluurudenco in the United States, however, is in the direolton

lOring tt|.e rule as effective unless there has been o consequent Iohs.
"

It hasi^rMcived a very striot reading. Merchants National Bank
NntionjMLn^, 101 •Mobs. 281; MAnufaotorors' National Bonk v$.

129 MmlHS ; National Ezohunge Bank v». N. B. of N. A„ 132

147 ; Mer. N. B. vs. N. B. of Commonwealth, 139 Mass. 513 ; Stujve-

f
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^
Bank of. Hri.i.h North Amcrion. un.l of „„„.|wr by ih« ir«,M«Ka lfe,nl «ro

hW^ On th.v.th„r l.n..,I, io'pr.,.,„utiv„. fr .„„li,,g bunkn in ll,« dty twtifV U»»t
.
no Nunb umm ..r KHCtioo o,Uu.;u„.| ibm th« >ul« .in prnetiinilly <•»<] h. rm.lity
«aca.| |«Uor. Mr. M.DouuAlf, „,aM„«..r of ib« Q..4,ec H„„k, ..,,.1 chuirnun
ol tbo Ai*M!i»iioii, wiy. tbiit Ibu nilo <• in oot actoil upon." Mr PinfoM LkbI
m-nnRor of tru, Bank of Uriti.l. Nor.b A*.<.;-ic.. H«yH that »h« ohoc,«.H ro(*«r,.oJ
un.T n.MM, ur,., " «.„ K,.„6r4rul..,,.,.i,l." Ho r^JclU i(W niK* n'hm\ »bovo
Morr.Ml to. .. Uy „„ „„„,„.;. ,,., „jj,^ ,. ^„„,,, I ,„„,i,,^,^ ,j,^, „,^ ^^ ^^^.

the hour wuH Hiiffioioiit to niiiku mo tliink tho ob«><|Uf wm. p|jd."
Mr. Kiou, acomitmi. of ib« t'-madini. B..nk of ComW«ree, HnyH tbnt be hm

iiovor know,, a cb..<,«o to be refuM-l
; be ulway« connidcrri itj,. tifno U on tbo

•inic tliiy
:
" the bour uiinlu no differirtife."

'

Mr. Wil^reMH, Bank of Montro..!, doe. ,«,, Know of.« c»8o ff refuHal : tho
romrn of obeqneH after 'welvri ia of" daily oflourrenoo." ^
We bnv« to add f. tbc«, diHtiuelive Htotgn.entH the fact that thTruIe wan only

passed >m a " toiiip..rary nrrnnKenient." In the cloarinK hou^oi,. whose rules
wore lit iHHue in iho oane. junt relerred to, 1 Hnd, ro far iih I biive Wi. nblo to
pufHuc tboui, that a IbimHl conKti^ution existed, dulyj)aM«odi.ndolB«i,.lly Hig„od
by oncb of the biinkM. Tho .Ijonton clearing houses rule., to wltiob nil kho
MassuohiwettH deciMi(,i,. referred, nod aJso,Bi,leH.. I am n.'iBtoken, tbo ProMon
caac, uftor fixing tlio timo of return, iidJT the wordu " and in no cm ahnll bo
returned nller." Cu«tt„n roHiiltg from a Iouk «crio« of actions ionslantly
repeated, which have by Hueri repetition, and by uninterrupted ,.c(,«ic.cenoo
ac«iuired tbo force of a tiicit -nnd common consent. Civil Code of Louiniana,'
oh. 1, art. a. FeiTidre, Diet, do droit, verba <^utume. Tho obwrvBiMo of a
practice by an isolated bank, or inolajed instmiooH oT refusal by other hmVti, do
not coostitmo a usage.- Wo .must also remember that iho usage claimel is'not
one which lends us to some lar^o and equitable method of business i^fVuiwi. lu -

opphcution means a condemnation to pay without vnlue reoeivcd. It is liighly
in the nature of a forfeiture, and moreover a forfeiture not expressed in terms
in the rule under oonsideration. In all the cascB cited the rules and ooutue of
bosineNi ran hand in hand. In Overman w. Tlio Hoboken City Bank,; the
usage and fnrfeiture is expresfly deoUred thus':—" The said bank thui faiUw to
•• murt^thftiaid cheque shaU be, liable to the holder thereof to pay the amiant

*

^*l>Ttli# cheque, wheth«i> having funds of the drawer or not." (I Vroom 61 )"Custom and usagcaj" said the Chief Justice Wtlelpley, " in derogutton of the
" common law must: U atfiptly pleaded, and when well pleaded the cyfrt must
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'^^^ "\"'\y'"\'X'.
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'—-—- ^

4t^,^<- J*<iMon2ie 'Jshw * fllfte^teaiiy^^^^w^ If „ case can be conceived oalliDg for

*^'^li"Sr'vl'*''^
*'^^'^*^-°°*'^^''® "''®' '' " *'"' present, where it is attempted to make the

C«wrd«. ' ^'^ofendant liable, by mere force of usage, to pay a cheque of a drawer without
,«jjny funds of his in its hands" (1 Vroom 65). In the Court of Appeals,V

,

«FC8s mention was mode of the proof of usage (2 Vroom 666).

^ have, so far dealt with the case as if the details of the tr'anfaotion as stated

^V ^y tlio plaintiffs stood unchallenged. But many of the more important of them
are seriously disputed. W. k O. H. Tate's liability at the close of the bank on

t - *he aacrnoon of the 30th of June was as follows :—

Note endorsed D. Hatton &-Co., protested 20th June, for .« 8R0 00

^^
Draft protested for non-acceptance on 23rd J'une, for 1,302 30

.
. ' ,

Note endorsed by J. &R. Weir, said to he "noted for protest "29th ' ''

V ' xr^""*^
•• ......:...».. 2,600 00

'
.;;„. ** endorsed by D. Hatton~4.Ca^^said to be " noted/or protest

"

>; 30th June, for... .T^..„.. .....J.,..., 1,100 00

85,752 3a

^ ;
Mr. Brunet, plaintifi^s managei*, swears that when the cheque was brought in

at about 3.30, he asked why it was not accepted, and was answered that it was too

^
late. He replied that he would not give up the U9tes until he saw if the cheque

_ was good. G. H. Tate, on the other hand, swears that lie informed them there
were no funds, and that he would try and cover it on the 2nd. He asked them

* not to present it until then. Mr. Brunet made some remark about its having to
go Ihrough the clearing house. Both witnesses testified in this and oUier

^
*»•

^
respects in evident good faith. Whichever recital is correct, the circumstances

p^j were such as to excite great caution in dealing with the cheque.

f h Again, Mr. Brunet swears that between 12.30 and 1 on the 2nd July, Tate
^vG

; appeared at the bank and asked for the notes, that he (Brunet), in turn, asked ,

> ^ the teller if the cheque were all right ; thattbe teller answered *« yes, it has been

P*'''»" ""<* 'hat thereupon the notes wore delivered over. Tate, on the other
hand, swears that he only received the notes on the 3rd, and that they were
voluntarily and without request delivered up to him. Presumption is in favor

. of **•« notes havifig been delivered on the 2nd, for such was the reason stated
by Brunette have been given to the Merchants Bank clerk, Durand, when offer-

•-' ing the cheque, and Durand has not been called to contradict it. .

,0" t*»° o^'^er hand; presumption is in favor of Tate's statemtnt that the notes
were not asked for. It is hard to believe that he would have ventured to make
suph a request, knowing as he did that his cheque was nqt covered. But one
other fact remain* to be noticed. Durand was not the first who tendered the
cheque. A messengoB.named Fulton, now dead, had been previously entrusted

y
with its return. jMr., Bonc^t, the assistant manager, recalls that some person,

A / not a bank officer, did (Offer It to him, and that he referred him to the manager.
< / Of that interview Mr. Brunet does not speak. What the position of the plain-

'
.

' _^ <..' • .." '

. .

' '
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tiffsthoD was as to possossion of the notes is not shown. I have oslcjd mvHelf 'vM«'^'«If tl^ plaintiflFs. on being paid the clearing house balanee. became caper to be rid ,/"l.of.the notes as soon as 13 o'clock had passed. I do not feel that the evidcdeo "^'Vfer'
justifies an affirmative answer.

/
<'«("««i«.

.

Objection was tak^ at the argument both to the form of tho action anVthe
lorn, of the pleadings. No law issue was raised, and it appears to me tlial th^
pretensious of both parties are before the Qourt i n a reasonable and coXion
sense form. It is admitted that previous tcpders supplemented by the depositmade with the plea discharge defendants from liability, unless they can be held
for the amount which tho Tate cheque represented. I do not find it necessary

enter upon the question of whether a" promissory note could under the old
law l^ lawfully " noted for protest," inste.,d of being fully protested i)n the due
date. Ihe infornml manner in which rule 5 was passed, its alleged temporary
character, its non-user, the non-eiistence of a usage such as plaintifls allege, the
contradictions as to fact, the ample rea^ns which plaintiflFs had for being wary
ot the cheque, the penal nature of the claim, the strict proof to which plaintiff,
must be teld of the existence of their ejaim in law and fact, all unite in leadingmo to the conviction thift the ac.ion ought to be, as it is. dismissed with costs

1 he following 18 thejudgment

:

'

^-The Court, etc., s&ing plaintiffs allege that their account with defendants

follows
^^

institution of this action (13th September, 1890) stood as

'^'^^s^^^'^^'^ "'• ..:..! :...:. ..$6,00000
^8th August, interest credited 727 98
18th August, cost of protest ......;.

.....".'...'"".."*"
10 00

15th September, interest from 7th July on $5,761.93 at 2J per
j

15th September, interest from 28th August on $238 07 at ii
P"««"t

:...-..... 27

$6,765 88

^ "Seeing plaintiff, further allege that, on. the 9th August, 1890, the bank's
oheque^payablo to bearer for $6,000 was presented to defendants, aqd payment

'

was refused, whereupon it was duly protested, and plaintiffs have a ri^l.t to
recover the amount of their said deposit account; wherefore plaintiffrpray
judgment for $6,765 99 with interest at 6 per cent. frx)m date of Lvice."

'

Firet pleaf i

.1, " ?*!'"f
.'*5«"^j"'t«.P'«''d that on %\k 2nd day of July, 'l890, the clerks of

^

the defendants and plaintiffs and other banks met for the purpose of striking a
balance as between all the said banks ; that plaintiffs' clerks tendered for the
purpose of being (included in such general balance ifn unaccepted cheque of the

p"J*^ <;.*,?no?-
^''*"' ^"'^ ^O'"* •^"»«' ^^'^^ «»«^^" 0" the MerchantBank for $5,759.3^; that, for the purpose of arriving at a balance, this and aTl
' '

'
'^

I

&
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)ie Mercbnnta
linnli of
Ciumda.

Other like chocks wcro included as if there word funds for them, nnd said

cheque was pliiced to the credit of plaintiffs and to the debit of dcfendarits, in

arriving at the goncrul balance for the day, it beiui; understood that any chequff

diMhonQrcd should either be returned within a reasonable time, so as to be

struck out of the baliincc, or else be made good by the bunk which had received

the credit for it ; iliat it was found itiat there were op funds for said cheque,

and dofcndunts forthwitli notified plaintiffs, and caused sjuid cheque to be

tendered back, but pluiuiiifs refused to receive it or give credit, pretending

cheque
;

that defondaiits should bear the loss; whereupon defendants protested the

" Seeing dcfcndaiilB further allege that they thereupon charged up against

the balance standing to plaintiffs' credit the amount of the cheque, and that

when the cheque for 86,000 (<et forth in plaintiffs' declaration was presented,

there was only t240.61 at plaintiffs' credit, whicjv said sum in reply to the

demand of the notary was tendered with the Tate cheque | - '^ .^ ,

" Seeing defdidunts further allege that the final balance at plainU0l^li^dit^

was $906.05, which was never demanded, and is with the Tate chc^iie^tcol^red

and deposited with the plea ; wherefore defendants pray that sa^^j^crs be-

deelared good and that plaintiffs' action be dismissed."

Second plea:
i:

" Seeing defendants, by a second plea, deny plaintiffs' allegations, and espe-

cially that they are legally liable for the cost of protest of the Tate cheque."

Third plea :

"Seeing defendants, by a third plea, allege that at the time plaintiffs' $6,000

cheque was presented for payment, the plaintiffs were indebted to the defend-

ants in the sum of $5,769.8i), amount'of the Tate cheque, for which plaintiffs

bad received credit by error ^nd inadvertence at the time of the making of a

general balance between certain city banks, and defendants had at the same

time been made to appear debtors fur the amount ; that the Tates had no funds

to meet their cheque ; that the cost of protesting this cheque was $2.54 ; that

the amount at the credit of plaintiffs when their $6,000 cheque was presented

had been compensated and extinguished to the extent of the Tate cheque and
the cost of its protest ; that defendants are only indebted in the sum of $966.-

05, which is deposited with plea; wherefore it is prayed that the tender be

declared good, and plaintiffs' action be dismissed."

Answer to first plea:

" Seeing that the first answer is general

;

" Seeing that by theii^ second answtr plaintiffs allege that the Tate cheque

was handed by that firm t6 the bank for the purpose of retiring certuin

promissory notes duly indorsed by solvent third parties of said firm then in

possession of the plaintiffs under discount ; ' that, in according the said cheque,
' the plaintiffs agreed to surrender to the said ^rm of W. & G. H. Tate the

'above mentioned notes, provided the said cheque was not returned by the

' defendant^ as worthless^ at the usual hour on the 2nd day of July last, in

.'., f- i
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'iicoordance with the rules and regulations/of the Montreal olouring house und 'y B»nnue

• tlie custom of trade and banks ; that in duo course the said cheque was passed , .

"./'•"'

through the said clearing house, and crcjdited to plaintiffs and debited to defcnd-
'ants; fhat said cheque was handed to defendants' bjnk and received by them

;

' that thereupon, when the time had passed witljin which, by the rules ofthe said
' clearing house^and by t|ie custom oftrade and banks, the said cheque if worth-
'less should have been relumed to plaintiffs, the plaintiff* surrendered the said
'notes to the said firm of W. & Q; H. Tate ; that by the retaining oftlio said
'cheque beyond the time set»forth above, the defendants induced the plaintiffs to
• consider that said cheque had been duly honored and placed to their credit in
' their account with the defendants' bank ; that the rules of the said clearing house
' were und are binding on the plaintiffs and defendants, who consented to the same

;
' that by the custom of trade and innks the defendants are liable to plaintiffs to'

' the amount of said cheque
; that by reason of the carelessness and negligence

'of the defendants in not returning the said cheque within tlie proper "time,
' they have caused to plaintiffs a loss of the amount of the said cheque.' "

Replication to third plea : .

" Seeing plaintiffs' replication to the third pica is general."

Answer to fourth plea :
'^-7

I " Seeing that plaintiffs, by their answer to the fourth plea,, allege ' that by.
'receiving the said cheque of W. & G, H. Tate, and by careiessly and negli-
' gently failing to return the same to plaintiffs or to notify them in due time
' of its worthies sncss, in accordance with the rules and regulajfcions of the Mont-
•real clearing house and the custom of trade and banks, the defendants
'rendered themselves liable to plaintiffs for the amount of slid cheque.' " "

Defendants' replication to answer to second plea : [
" Seeing that defendants, by their replication to plaintiffi' ansvver to second

plea, allege that said defendants are ignorant of the purpose for which the Tate
cheque was handed to plaintiffs ; that it was worthless; tLt no notes wex-e
surrendered as alleged

; that plaintiffs did not sustain anJ loss ; that defend-
ants are not aware of any rule of the clearing liouse whibh would have the
effect of rendering them liable for the amount of the cheqie in the absence of
funds to meet it; that plaintiffs were notified of the dishonor of the cheque
within ordinary and sufficient time according to the usage and custom of the
trade and of banks in the province of Quebec, and in sufficient time to enable
the jdaintiffs to protect themselves in their relations with 'the said firm of VV.

& G. H, Tate
; that the cheque was tendered on the day it was received by

defendants."

Replication to plaintiffs' answer to fourth plea : .
'

,

"Seeing that defendants have also filed a replication to plaintiffs' answer to
fourth plea, alleging 'that the defendants never received the said cheque of
•W.&G. H. Tate otherwise ihan for the purpose of arriving at a general
.'balance between banks, and never received or accepted the same as aoknoyv-
^ lodging the possession of funds to pay the same, an^ were nof gui)ty of .apy

11

ll

i
.1

II
!|

ll

> .'J

\

'!

i

i
-• 1

1

-y

/



•'(

\.
304 SUPERIOR COURT, 1891.

Rank of
Canada:

I .y.^

NatioimUs' 'carelcssneM or ne;;ligenoo in oonncotion with thq return of tlie samo to the

The Me^vhanti. pln''ntiffH, but, on the contrary, they forthwith notified the plaintiffs within the
Bankof

« ordinary tinno, nccording'to tlio usuges an4 custom of trade and of banks in
«the province of Quebec, that there were no fuiKlB for ^ho purpose of meeting
* the said cheque, gnd they tendered the said ohequ6 Mk to the plaintiflfe who

' 'refused to receive the same
'

;

^, r"
" Considering that u cleurinp; house for banks^ws orwanijed in this city as a

• purely voluntary association on the 20lh of Decen^er, 1888
;

" Considering that, to carry out the purposes of the assoeintion, each bank
delivered at the clearing house, at ten o'clock in the forenoon each day, all the
cheques and other demands it has received against all the other banks during,
the preceding day, making them into s(?paratp burfdles, each bank, with a state-

- ment on the cover, showing the aggregate of the contents of each l^ndle

;

"Considering that the settlements arc made on these statomente, without
'

regard to the fact whether the contents of the bundle were correctly ticketed or
formed good claims against the bank charged, and ^hut such temporary
olearinghousebalanccsaro subsequently verified, at the banks by scrutinies of
the chcque^and other demands of which they are composed

;

" Considering that on the .^Oth ofJune, 1890, the Bi^nque Nationale received

^
from W. &G. H. Tate the firm's cheque on the Mercl^'afits Bunk for $5,759,39
to retire certain overdue and in pint endorsed paper, which the bank, however,
continued to retain, awaiting payment of the cheque

;
•

" Considering that said pa^r consisted of the following: 1. Note endorsed
H. Hatton&Co., protested 20th June for $850 ; 2. Waft protested for' non-
acceptance on June 23 (but A^thout endorser) for $1,302.30 ; 3. Note endorsed
by J. & R. Weir, duia 29th June (said to have bjcn noted for protest, but in
Fact not protested on its^iuedate) for $2,500; 4. Note endorsed by D. Hattoa
& Co„ due 30th June if^aid to h^ve been noted for protest, but in fact not pro-
teste^n its due date) for $1,100

;

•" Considering that at — o'clock on the morning of the 2nd of July, the first

having been a holiday, the plaintiffs enclosed said cheque in its package of
den^nds to be charged against the defendants, and'reccived, but at what hour
does not appear, a clearing house payment for the amount

;

"Considering that upon examination the Merchants Bank found that tijiere

were no funds to the ciedit of tlie Tate account to meet the cheque, and it Las,
as a consequence, on the same day, but at some time after noon, sent back to
the Banquc Mationate for redemption; n

" Considering that its return was refused, oh the ground that the bank
had already delivered up the notes, and as a consequence lost its recourse
against their endorsers; that it would not take the risk of collecting the cheque,
and that, in fact, the Tates failed four days afterwards

; /
'• Considering that the Merchants Bank thereupon protested tpe cheque and

all concerned, and charged the amotint thereof against the balan^ then stand-
ing at the credit of an account current whict plaintiffs had at defendants'
-bank-; ^

m/"^

-<v.
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botl?"!-''""!^!*'!!'*
""^ ''""^ "* '*' ''"*'' '^«''' rai^, and tho protcD8ion7of ^ "-/lu*both puities a/e boforo th| Court in a lawful nn^ ««,»;„ *

Vrmcamna ol Nati&
'< f'«„„:-!«J •. .

'»'-'"•"'' "• a lawiui and pertinent manner: Y^-ConBidoring It is admitted that the plaintiffVif i.„h»i«j » j
Th. M^^rcUimti

dntitlod in «j^:l- •
piainuns, It entitled to sucocod. are Bjinkof

St ;eat ?nt2 ." rt *'"'''' '"^ ^''^ ''"•*»"'* «^ -'^ cheque ;ih ^^""••

b1L%; edeC^^^
o^thiH de„.and.and6 percent'interest

di8mJed and Zt .
'

. '^
'° '""***"^' "••« ^"''"''d to havb the aetiond.8rn ssed and the enders made with plea deelai-ed good and valid •

foZ ^2 ilT^'f • "T"'"' ^^ '"'"" " ^«-''^""- -ported as

' d tl but Bubm tted'thlTn " "'"?""•' "* '^'^"^^ *'••'' *1"^«"- ""'^» l^ter

-

' norarT
"!•"''"" '" ""' ^""''''"« ''^''^^ '^"'^ regulations for thoHemlporary management of the Montreal clearing house';

or thoHcm^

<RuleXordi::he :5"„7.^
--'- -' ''^^-^ -PP«- ^"« ^oHowing,

sailirstrliT "TV"'" r

""'"' '^'^"'^ '^*'"^"'""'« "«« "* -'^^ '"-ting, th

Cons del ng said rules wore declared to be only temporarily passed •
'

I" Considering that so far as common law was concerned th Return of sa dcheque was sufficiently diligent. „nd that to hand a cheque to a blnk as L nc.l rule, creates no obligation on its part to notif, the' holder that 'it ^riUot"

"Considering that McDougall. manager of the Quebec Bank, and chairmanof he cleatmg house, swears that said rule 5 ' is not acted upon ' •
^

" Considering that King, accountant of the'canddian ^ank of CommerceswearMhat he has never known of a chequo returned a^erIn to be reTu
"'

bank^'oKhttf'^''^"'''"'
"'*''""'""* °'*" Bankof Montreal, which « thebank of the Association, swears that he does not know of a case of refusal to

thl^uthvif^-^'V^!.""''^'''^'*'
^'''^'^ ^'^P'^^^ the practical existence of

bel^rtffd^'V'r'"'""'^^
""^^"•'^ rule and usage would need to

wo, d t?-^7K ' T '>' """^ "^P^""^ "^ «"y condemnatiln of defendants^^ould be n the nature of a penalty, and moreover of a forfeiture not expre^din terms, m any contract or af;reeineflt- W^n^„
^,,^ j.,^^,,

P
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I<u BuiKiai-
NMtioilMO " Considering that Tuto, tlio pernon by whom *rtaid cheque wuh delivered to

Tiie Me'roi.»nti ^''"'"-'f. plaintiffs' iniin»ncr, on the 30th June, swears in contradiolion of,tho

oainmiu. '""cr, that Ihe stated there were then no funds to cover it, but hoped to supply
them on tins 2nd July ; tlml he did not receive back tlio paper in question on tho
2nd but on tlio 3rd of July ; that it was then dolivorcd up to him voluntarily

, and without request^

•• Confidoring, moreover, that said cheque was admiitedly.Kivcn after baiik'iuj,'

hours, without acceptance, for overdue paper and umJor circumstances which
ought strongly to liave put plaintiffs on their guard against delivering up caid

overdue paper

;

"Considering that the unid cheque was first/tendered back by defendiints,

throujjlr^a-niessenger named Fulton, then in their 'employ, but now dead; that

_ J !'" ""» referred to plaintiffs' manager (see evidence iu defence of SI»aw, and ia
rebuttal, of Benoit), and that there is no^cvidenco that at the time of said tirst

offer the plaintiffs had altered their position as to said overduo paper

;

" Cfinsidcring plaintiffs have failed to prove the material allegations of their
declaration

;

'

" Considering that defendants' tender and deposit arc good aiid sufficient

;

'« Doth declare the said tender of $9t>6.05, and deposit of aaid'cHeque of
W. & G. H. Tate to be good, valid and sufficient, and doth dismiss the action
with costs distraits, etc." ,

-

Oeoffiion^Dorion d- Allan, attorneys for plaintiffs.
'

AUboUs^^^^^bell & Meredith, attorneys fo^ defendants.
.-•^•v,

y..i«

•*

SUPERIOR COURT, 1891.

(In C11AMBEB8.)

T * MONTREAL, JDIiY 17x11, 1891. ' , , > .

Present :—His Honor Mb. Justice Wurtele.

THE oilARIO EXPRESS & TRANSPORTATION COMPANY,

P»TlTIO.\Klh
;

AND

THE GRAND TRUNK RAILWAY COMPANY,

Rbspondbntb.

BbLD : -That in (be case of a complaint made by an Express Company against a Railway
Company, that the latter has not granted them equal privileges with other
Express Companies, the Railway Committee of the .Privy Council has jurisdic-
tion to hear such complaint, and a sufficientremedy beini thus provided a man-
damus will not lie.

<

r
This was a petition for a writ of mandamus to compel the respondento, the

Grand .Trunk Railway of Canada, to give the petitioners the same privileges as
respondents gave to other Express Companies^ The writ was refused for the
reasons which, as well as the judgment, arc given below :

>il--^
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anTlYM'^'
^' '~~^^° Pe^i'ion*"- ^epre«>nto that it ha8 been lately rc«rK«niiod •'if"

o-'titrio

no of Cunad... It ..logcB that it i« rcgala-ly ineorporate.1 «n'l o.«„„i.ed. and ''"'".rr'S

„

'Tr nk R r'T " '""« "" "'^P'"'* ^"''"'«'« ^^ ^''« lines of the Grand T.rw{{;r„;
Tru.kJta,hrayOo„.pany of Canada. U states that other con.pani.. have g<,t

"'•""^"•
ocr u.n fac.|.t.e« from the doCcndant, and that by ««ti«n 242 of the 11 i way '

Act .t u ent.tled to ec,«al f.eilities. It repPes-nu that the G,a,Kl T , US
Z'n. ZZ r """' '" '""' '^ ^"°" '"""'"^'^^

=
^'- '^ '"'^ '^-"an..:!!

C6nlnv it h t'".

''"'"^'^"'^"''« "'^ '•'" -f-"' "• t''« <'-.d Trunk R .ihvay

S::^:t:^;:;z:^:^'''"^''''^'-'"""^'
^^ •.Krto..btainitj

The writ was-issued, atfd on !,« .-.[turn the defendant pleaded, firHt, hy excep-
t on to the «..„. and afterwards, b^ den.urrer and perLptor; exc ptfo It

^ ^
plondH by the exception to the fort^. that the petitioner wa.s'„ev;'rriarly
organized and that it has no regula^ corporate existence. In the oLTealitalkges that no Hpecific demand wa ever xnade to the defendant i„d£ n,'wha .pecal fac.I.t.cs .t required nir to what extent it required the faoilitiet >wh.ch were granted to other compa .ien

; that tiTe W"cness of the denmnd is

'

such that no j„d,n,e„t. could be giv.n which could bo enforJ^ ; and UalHo

dm.ely because .t would require months to make the necessary preparationswh.ch would eo.t a very |„r«e sun. of n,oney,and, even supposing^' p^c i :.«;to be e„t.t ed to what it demands, that it would be ia-pissible for the dcfen-dant now to grant those facilities. V.
frl ) T^'i

'"^ preliminary plea, although I an. decidedly of opinionrfron. what evidence was adduced, that the petitioner has not got a reJar or!po.ate ex.8tence, that th. Act u^der which it claims to be incorporated lapsed

J^;r„ot1 "7 '?' '" -—»P'-- -»> ^»>e prelimina'^y eondifons

IraZA 7 1? ^T °".""'* P^'"'' ^"'"^^ ^ ^'''"'^ ""^' '^^ question shouldbe .a.sed d.,ectly and not mcic^entally, and that it would not be f^u^ to .mvo

alTr ""
'

t' ^'T
""•"'"* '^'""^'"S the petitioner «»ppportun,rMmaking

of^r d r"' .
"• ^'* """' "' '' ''*'"""* "°"*'^"«-» ''^- P^^oL were

What is a writ of madamus granted for ? It is granted to afford a Ledy
airf enable a party havmg a right to enforce the exerdse of that right when noher remedies exist. When there is a remedy the w>it does not lie ; It isTlat
power, but an exceptional one placed in the hands of the Court, in ordei that

i n r T. ?«''\.™"y^ ^^^-'-'^^ "g"t -i«ts and no specific action or remedy
18 provded for the purpose of obtaining the exercisc.of such right. The rule« clearly established. I will quote from High on Extraordinary LegalW
"^tSl'^^^'^r"'.^'^'^'^' party aggrieved has another ade- -
quate remedy at law, by action or otherwise, through which he may attain

"J**?
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y

H

Eipr*"*** '**'•" "anioronult which ho Hocks by mandiimiu.*** Tho cxiHtonco of another

^Co*iS?.Iiliry"""
" "pooifio, IcRol rcnicdj, fully adequato to afford rcdroHg to tho pnrty Il^Kri«vod,

Tho*a'r»n.i '^P'*"^'"*^ « oomploto bar to relief by tlie oxtraordinury aid of a uiiindaumM."

^'omuSfiy*'"
^*'l''

***• " Wheriofcr, therefore, an cxprcw romody is afforded by Htatute,

.
"plain and Mpooifio in its nature, nnd fully adequato to rodroM tho Kriovanoo
" couiplaiyod of, nmndomuHiwill not lie."

'

f' Whenever tho Court, thorofore, find that an oiprcHs romody is afforded by
Btotuto, plain and hpooiflo in itH naturo, and fully adequate to rcdroHHtho sriov-

ancc complained of, the writ will not lie. It munt, liowovcr, bo remarked that

such lo)?al remedy, to prevent the uao of a writ of mandomus, must not only bo
nn adequiito remedy in tlicRcnoral sense of tho term, but it must bo spccifio and
appropriate to tho particular circumstoncea of tho ease. High, par. 17. I

Would also refer to " Tapping" on Mundanius, where we find tho same prinoi-—^^ pies, and to" ficdficld," on Railways, llcro is whut wo find in Rcdfield, vol. 1,

page 693

:

•

" It will not lie when tho statute him provided another ndoqunto remedy^

'

" Tho renjcdy is discretionary, and will never be awarded whore thoro is on-/
" other BuflScient remedy."

Now, is the writ of\ mandomus tho proper remedy in this case ? Is thoio any

^ — other remedy provided by law P I siiy there is, and that it is to bo found in

tho very statute which confers the right claimed by the petitioner. The very
statute under which thb petitioner claims tho right Which it seeks to onfor

also contains tho romodjr to be applied to obtain the exercise of that very right^
Tho right is couforrcd by section 242 of the Railway Act, which reads thus :

"Every company which grants any facilities to any incorporated express com-
" pany or person shall grant'cqual facilities on equal terms and conditions to
" any other incorporated exprqss company which demands the same." What is

the right ? It is tho exorcise of traffic arrangements between an express com-
pany and a railway company ; and in point of fact, section 242 is found in that
sub-division of tho Railway Act which is hea/lcd " trafflfo arrangements," and
forms part qf that portion *f the statute. .NoW>ftiirnlng back t» flection 8 of
the Railway Act, wo find that Parliament has oi-eatod a tribiinai which is called
"The Railway Committee" and is composed of tho Minister of Railways, the
Minister of Justice, and two other ministers to bo named by the CroWn. Amongst
other duties conl'orred on tho Railway Committee, we find that it has power to

enquire into, hear and determine any application, complaint or dispujte respecting

traffic arrangements, respecting unjust prefote^ces^ discrimination, or extortion,
and, lastly, respecting any matter, act or thing which by the Railway Act is

sanctioned, required to be done or prohibited. Anything, therefoj-e, required
by th^ Railway Act to bMone by a railway company comes un(ior the juris-

diction of the Railway Coiha^ittee, which is tho^roj^ tjibunal ito enforce its

performance. Under section 2^ it is required that "evei^ railway company
should grant to aji express corapan)^ the same facilities that iit has granted to

-^^; <)ther8; it is a thing which is .required to be donfi/by the Ridtway Act, and it,
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CKU «r .nbunal, ,i |,«« tho r.Kht .o ,,..„», « oomu.iHMioncr to take cviUonoo K.
•^'"3"'

'

Mchcjucr Court of Cunad.. or <»» any 8..p.,.ior (Jourt .,f any provitic, Thepnn „ro prov.ded by which any order of tho Itailway Ccnmiur m be o^

o^thatLurt ! «"
"" "

'•..;"
'^"'""'""' ''""''• " "'" ^" "•"•^^ •" -'^-

provuJoH „!«„ hut any porno,, or compony rcfu«i„K to obey such an orderjoot to a penalty not exceeding $6,000.
^^ J u oruoi ih hud

The facilitiea which the ,,etltionor demandH, if it has tho ri^ht to then. canM

Cour *"'h^
•': '^"""'^ ''""•"'"""' """^ ^•^" ''° -'•--• by he E ;2^

'

sZiUc'dll r '''T'r
!"' '''' '"r'"'- ^'""'^ if the order .hodd bo

n.orer ilw
""'^

^r'"''"""
'"' ,"/"«"'"'" ''''^"""'' '"^^'»« f"" J^'-diction in' then.atternbw .„ controvcrny, and it in to that tribunal .h..t thi/application shouldhave been subn..tted

;
und .nost properly so .00, because ,.ll I could do a!a ud^e

Lrll . r" "" """" "" '' ''^'' '''° ^--""^ T-'k Railway CoJpan;

fae.lt OH «8 have been granted to tho Canad i.n- Express Con,pany, whether^
should be pohtic or impolitic to force it to do so. Now it n.iglu d\VryZ^l
to do a lung hkethttt; I have no authority to grant or frnpo^e co,fdith^
whereas the ila.lway Con.«.ittce has the right to investigate the'^hole thing to

TpT n "T''
'•'' ^''P'"'"^ ^'^'"P""^ "«"'<» P'»»"'bly do, and to ori rIheEadway Co„.p„ri/W provide only ,he necessary nun.ber of cars, and not „s

.n the ease of the Canadian Express Company, twenty-five cars a day. The ^."1-
way Cotanuttee ca^ g.ve a delay, aTtor which the facilities should bo-granted t

TrnplTr "'' '""'
'"'

''° ^"''^'^ ^""P''"^' '"' '"• ''"^ ^""'''•'^

An adequate and complete remedy feaying been given under the Railway Act
for the exercse of the r.ght .i ven by that.tutute Which is sought to be enforced
the mandan.us in th.s cane does not lie. I hold that the writ of mandal
wasissued .mprov.dently, and I therefore quash it, but without obsts, as the-defendant proceeded to evidence on the merits, and did not plead at the arma-ment tho improvident issue of the writ
Undet these oircumstances it becomes unneccssarj to arfju^it upon the peti:

tioner 8 motion for leave to amend its petition and the judge's order for the
issue of the writ.

j

- .-.,,-,.-'.,
JODGMENT. I

-----!...

"The Court having heard the parties by their counsel, as well^a the ex-
ception to the form aa upon the merits of the demand, and also u^oV th^ peti-

\

''•I'ltl
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K^pViitr*" tion«r'H nijAlioii lorjIuaTo to atnuiKl i^ptmitit^ iind tlio judgo'M order for iUe Imuo

^"'o*^**, ""«>' «'"' W'^ of iimiijaniUH, liavit^ cxuiuinvd llii< |ir<HuudiiiK>i «nJ lliu oxliibiu oro-

•nM.Tirto.1 "'""«"'. »nd lmvinj<'lu!iir.l iliu witiiumwM of both partfoM in opoii court

;

^'"'iit^i'iy"""' " ''^««'"K ll'»' l^'O iHiiitionor M<!ok>* U) oompol the dufuhdunt by wril of mandamuH
to grunt to it, for the purpow «»f ottrrying on nn Kxproxa buninMH ovor the llnoM

of the defendant'H ruilway, fuoilitioN o(|U»l to tlioMO wliioli it hangraiitud to oth«r

^ Kxprem companion o^id among othern to tlio (1iMi»diun K«pr«« t>)mp«ejy ;

'

'• Seeing that tlio defcndunt plui^H by oxooption to tbo form thiit tho potitiontjr

W08 never roirulorly/orgunixod, uiirl Unit it lin* noHeii^iliI corporate oxiitoooe, tuid

by plenn to tho uieijiiH ibiit no Hpcoifio demand waii^vor inado „ indicating whut

,
facilities ^re rc(|uirell, nor to whut oxtont it re(|uirod the fiioilitioa which wore

^ granted to other Kifproat ooinpunieH, und thut the vaguenosH of the demand ia

such thut nojudgmoht ootild bo burtod thoroun which could be voforeed, and inci.

dentally that it cannot bo culled upon at tho prcaont tinio toMi'Q equal faflilition

7^ to tho petitioner as nro granted to other Kxpress compaiiicii^jE. it would require

montliH and a la^je expenditure to make the nooowarjw a«r»Hgeinont«^ which

renders nu immediate grijiDt of Much fnoilitioH impoMHible; •°'

^

" Seeing thut both parties have ad lueod eVidoneo ou tho issue mjiwd l^y the

elxceptlon to the form und also on tliu merits of tho ease

;

" Seeing thiit tho petitioner hoH moved for leave to-amend ita .petition and tho

jildare's order for tho issue of the writ of mandjiinus

;

I" Considering that the right jrhioh tho petitioner eluims and soekHto enforce

is founded on seotioii 242 of tho ttuilwuy
|(i|^

.(61 Vict., chapter 29), which
eniiots that ' every (railway) ^ompanjr whibhr grVnta'aoy facilities to any incor-

«^poratod express company or person 'sKuU grant equal facilities on equal terms
• and conditions to any other incorporated express company which demands the

'same,' that is to say,—that it shall make and carry out with" any incorporated

express company demanding it tho mttne traffic arrangements as it has made and.

~ ^ia carrying out with any other incorporated express company.; "

' "Considering thut tho Railway Act also provides by section 11 that 'the

Railway Committee (of tho Privy Council) ^bull have power to enquire into,

< hear and determine any application, complaint and dispute respecting, (n.)

< traffic arrangements
; (p.) unjust preferences, discrimination or extortion'; or

' (r.) any nmttcr, act, or thing which by (tho ^lailway Act) is sanctioned, reqtiircd

•tobe done, ot prohibited,' and by seetiod 17, (hut 'any decision or order
• ma4o by the *R&ilway Committee naay be mode an order of the Exchequer Court
' of Canada or of any Superior Court of arty province of Canada, and shall be
• qnlp^eed in like manner as any rule or order of such court

;

'

".Considering that the Railway ^Act has thus providcdian adequate and suffi-

cient remedy for the redress of the grievance complained of by tho petitioner

and that, conselquently, tho writ of mandamus docs not lie in the present ease

;

« CousideringNthat the writ of mandainus in this case was therefore impro-

J- vidently issued, and must be quashed
; f;

-

« Considering that it is therefore unnecessary to adjudicate upon the issue

raised by the exception to the fornft or upoA the petitioner's motion to amend;



or
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SUPERIOR COURT, 18»l.

" CJoiiW.I«.ring, howflvcr, thiU th» .ioreml.int pr..o.'«<lo<I to ivi.loHoii on tha n,.<>«urio
ui«rJU, an<l <ii.l not plun.! or HugK.-,t ..t tlia ..rKuiMCMt, t)|.' inrprovi.lont jhmuo ..fTrX'.fU*,„
tho writ, Hn<l ii not ontitL-J to cont. on .li« <,mml,in« ol il.c wrii. for « uroiin.l

*"3"'
not ruifiotl by it

:

tiib orand

,
' ' Truiih Hallway

Ihth quniili thd wr|t r.f uiiiri-Umu^ inHun-l in tl7i. aau^i, |,ui' ». |,|,out wMa,
'""'*"'•

o«oh piirty to licar iin own." '
•

Chiipltau^ llnll, NienlU rfr Brown, nltorm-yii for p( tiiloniir.

a»mjr ,y„cr,if, Q.C., aitormy f«»r iJttfiiidiiDt.

W. W. lioUrtion, Q C, ami C. J. FUrt, couniiol.

HUPK^MK COURT. .

OTTAWA, VUNF3 12th, 1800.

Pro«ont :-Sia< W. J. Ritohib, C. J.i StaoNU, TA«tiiEiiKAU, Owyhnii and
PATTiMON, J.J,

PARWKLL AND WALHfllDOK AND '»ARWKLL AND THE ONTARIO OAR
A FOUNURV CO.

Uml«r
» truNt C(»ov«,«nce irbioh Rrant«<l • Hrit li»ii u|H>n the rallwaj proMrtr. «tc.or lh« SoHth Kaglorn nnilwiiy Ooin|.«ny. exoouted under the authority of 4iM4 V4ot O

0«[.. 41., tt.,d 44^5 Vic, g., . H|,. 4.1. the truiteo^ of Ihe bondholderi took po.»«.ion of lh«
railway the company havlnR fail-d to pay tb« interait on the bondn according to the
Hllpulatloiw of the deed, acllont were brouRht by the appellanU for the price of certain
car. and rolling «toflk iig«d for operating tho road, for woric done and material! furalihed
lo the company after ti.e date of tho Deed of Tru«t, but before tho trii.teeg took pOHOuloa
01 the railway. ,,

Hm.o:-l. Confirming tlie j>idgmenti of the Court below, that the lru»tees were Dot liable
2. Tl»t the appellants loit their privilege of uni.ald vendors of tho cars and rolling

•took as against the trustees, because such privilege cannot be exercised when
moveables bec.mio immoveable by destination (as was tbe result with c«gard to
the c«rj and rolling stock in this case), and the immoveable to which the
moveables are attached is in the possession ofa third party or are hypothecated
Art. 2017 (\ C. •

"
> :t,. But even considered as raoveabloj, such cars and rolling stock became affected

and ch_^rged by virtue of the stftiute and morigagft^ made thereunder, as
tecurity to tho bondholders, with right of priorii^juwTr all other creditors, in-
chiding the privileged unpaid vendors.

""^

Pkm jiwYN.M .f.-That the ap|«llants might be entitled to an equiUble idetiree
tjramed with due regard to the other necessary appropriations of the income in*
accordance with the proviMou of the trust indenture, Huihoriiing the pay,
went by the trusters " ofu I legal claims arising from the operation of tbe
ri»ilway, including damaged caused by accidents, andall other charges," but
sjich a decree could not be inmlo in the present action

P«i. Strong J.-(iuasre : Whether tiie principle as to the amicability of current
earnings to currertt expenses, incurred either whilst or before a railway comes
under the control of the Court, ,by being placed at the InsUnce of mortgagees
in ttie hands of a receiver, in preference to mortgage creditor^ whose securityhu priority of -date over I lie obligation thus incurred for working expenses.
should be adopted by Courts in this country. .

'Ihc appeals in the frescnt cast- were IVoii. tlio judgmcnt« of* tiic Court of
Queen's Bench (or Lower Canda, rdported at pages 85 add 126 respectively

A
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lU beliiK arKiM))! tiigctliur.

%,

Hy Ui« JudgmMl of IIm
,

KV.Vl "',"' ^'lu't >»!»•"» JmsIow both AptwKU woru dJNinliiMiiti.

*''"

*c[|"""'"'\
**'* ^' •'• '*'''»'''""i ^' J'— J 'W*" '» *••« judjifmctiiU prepitrctj by Mr.

/ J[4>*ti<hi TnMh«<r<iiiu in Ihftiui flnNOM,

fliHONfi, J—-I confiir iti tli<< juitf^mont which Iim b«on firoparnil b.v my
brothur TaMtiorcnu, ani^ I only diwiw to n«l<l ii lew word*' Icr piiard niiaihft

any iiiir<cflnHlr»c(lioii of ny niquicxei ncit in that Juii|iinrnt, ii« i« nmy hn infoked
' iiH n prccnliirit in fJRttrv <-iim<'», ttKpccinlly in ciiKeN ariiiii)j( in tliu Frtivlni^oa aub<

j"i't to the Kii^lJHh Hyxtuni of lnw. j

Th» aotionii in tho prcwtit enim terk to makit iho IruMtocN pornoniilly Kitbln

for tbo dobtN of (b() ruilway compiiny, inrnrrrd in llut pui«ha>>fl of rollinft ^tnek.

Tbiii,*1 um clour, ciinnftt Ui dono, and ihorid'orn, I ni^rio in diiiniiM>iriK tlio

Appoul. I niiio chtiroly concur in iho view of my brothor Tiiwdioronu na

r(>}f»rdH tho lot* of tha voiidor'M |)rivil«g« by r«i»w>n «)f the ctira (iikI r«»llinp( atoek

i htiving U'oomo, iindwr tho uipruHM prnviaion of iho law, iminovrabitm by doatina-

tioh. ' m,

What [ doniro (0 oKpliiin-, howoror, ia thiH. In n*iNontiiif{ to iho jiidguiont of

' the Court di!4wiwin{^ tliONo upfvalM, I do not l>y any iuuuiim intond to prooludfl

myaclf in futuru, hIiouM thu <|UOMiion bo r^iiaod in proper form and in an a|v

propriaio oiikc, from wnNidciiiiK wlicthor tho printiph! whicli ia imw univoraal-

' ly rucogniiod in tlio Uiiitod Htiitea iia to thu npplictibilily of eurrcHit onrniiiga lo

current eipenww, incuncd either whilnt or before railway pro|H-rly eomea under •

Iho control of the Court by beiiif^ plnood at the inntanoo of iiiort}<tigceit in the

handH of u receiver, in preferoiieo to inortKufrc orcdilora whoau aoeurity liaif

,
priority of date over tho obl!|ration thuH incurred for mrkin^ cxponaca, ihoiijd

bo adopted by our OourtM. I'hid doctrine ia now iuiMy OhtabliduM in dio

Ignited Statott, wlioru railway niortji(n^'os oxnolly icseniblV ihoMe in uho with uh,

ftnd whieli do not nt all reHoinblt! tho ^eouritiea of debenture holders under tho '

I

V EngliHli nyHtCDi of Hoonritics for borrowed cupitAj; and thd practice referro<l to

••', JH MO |>rej^nant with j^jiatioc, gm)d faith and oquiiy that Uuiro itaay be found Hlroni;

'
.^

« reuHonH for applying; it horo when the question uriwH. l cerQ^iiiily docs notarise

j,
in tbo present caHO, where the defendants aro not receivers, but trustees, and

' where" it is sought to recover a peivonnl judgment against thoui, which is cntiro-
'

ly inndmissiblo.
'

',

Tasoiierrau, J.—By tho (iiolKJC Act, 4;M4 Vic., cli. 19 (188<J,)i, thoSoutf^

Eastern Kuilway Company, being in financial diflSuullicH, wad authorized to

'
"^

issue niottgniicbonds to ,a certain amount, and for tho purpose of securing tho

payment of tho Hauio«riid interest thereon, to convey itN railway, fruncliiMo and

\ all its property, toIlM and inoomo to trustees, to be named, when re(|uirod, by

the shareholdors of the Com'paiiy. *

By section 4 of tho said Act, it ^as enacted that in any Huch I)cod ofConvey-

ance, the Company and the trustees might stipulate as to who should have tho

possesHioii, management and control of the said railway, racoivo the tolLt and

income thereof, and dispose of them, us well before as after default in the pay
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tlM«| Kill «•»«"«•«« b<iiiiUor of the int«f«wt thor«nf, Willi piSw* hIi» to"
•^«J»»''

•"••,

«tipiiliii« how, in o.iM of Nueh dufnulr, tli« Couipuny iiUKlit l»n tHfcwtA*! of hII r»r'w»\V»Xt

iulsraiil, i'<iuity <tf iviic'iiiption, «l»im or liiliTto ili« » lid ruilwiiy nrnii«hiM, mn|tt«r'ji r.'.*iurry

M)m pri^H'Tty H} «)..nv.'y.M|, nfi.l Imw tW< unin. might bocomt' v^rtoj abnotuuty
In (ho Mid triiNtncN in miliNriioliou of Ihu Muiit ImhkU.

By m-fltioii B, tliii Naiil triiitwrn w«*rit ompowiirtKl, u|K)n ilcfiult in. thn |iiijin«nt

nf tli« lj«)niiN, or of any intvrc^t Gou|ionii, to tiiloi pOMOMHion t,f mul run, op<rat«,

innquK.) iiml onniritl rho nuIiI r.illw ly tu lulljr rin<l uffvcJimlly hh iImi <*oni|Miny

,
miul>L<lo iliu Mmi). :.';• • .

Hwtion 7 t'lmi'tm ilmt ihu Niiid itonvi-yiin«o iliiiU !»• to M^ intjuntK v*lltlM»nd •«'-

oruttii' It lirNi linn, privil(>^» inul inoitnugi) upon llio Piiid railway.

KiMjtion 10 cnnotM itiiH.ntslilicr the prcwnt pi-oprieton* of \Uv m\A mw\, nor
tIio<Ht ooMtintpliiUMl nndii- Mi« »M Aot, fhiill Imvu tlic jxiwor to olowt or come
runniiiM iho mitl roi.l.

^On th« tSfli Au'^UNt, IHRl, inortKUKO bond* hiivin;^ In-cn ixmiod ty tlio
^

compiiiy, n docd of trunt wiia oxocutnd, by which tlio miid niiiwiiy waa con- ,

v(>yi«I liy tlio iroinpiiiiy to iliu pr«)»cnt ii-Mpondontu ori riiKtecn. for lliu purjiow of

Hccurinjj; llu- pnynitnt oC the i-a'u\ lioiKin, nn conloniplulcd by tho niiid At-t. It

WftNNtipulittud ill till) Muitl «i(<(;(l tliiit the oonipiniy nliould ruuiniiiiu full pouw^wiion ..-. ~
of iho mild rnilway, an if the di'«>d lintl not b<on poHncd, until ninety likyii after

default of piiymunt of Haiil liondt or intorcnt tlinrcon, uftorvivhieh ninety days
Ilio httid truiiitum wore trnjfowciTd to enlor into {Km(<c(«ioij; - TIm) deed then

provideit that in caw of default of payment, durinj^Hix monthH,'tho truNr^ea may —
booomi! full oWht^rs (»f iho roail, after certain noticol-'Wld Inpiw of time thcit^in

H|)eei(leil. ^"

Thit< Deed w»s rcjijimorcd in Miiroli; 1884.
,

Uudor tho t45rui>» of tliia deed the coinpuiiy oontinuc<I in possoKNion of thu

railway, until the 5ili Ottober, 188a, when, intercut on thu oaid InortKURO

bonds being overdue lor wore than 9() days, upon tho request of tlio xald

truNtoea, tho company gavct them up tho posHeHMiou and eoiiti-ol ofdbo railway,

voluntarily and in good fnith, a» alleged in the spiwllantH declaration. .

j;

These tniHteeH are tho reHpndentH in tluH Court, defendants in tho Superior

Court. Thpy are Hued by the uppcllunt for work done for iind niateriula de-
livered to tho conipaiiy, from tho 9th of May, 1882, to 20th Sopteinbor, 1883,

thut i« to say, after tho execution of the deed of trust albreNaid, but before they,

tho truBtooH, oauic in possossioD on the 5th October, 1883.

They pJoadod to thiH dction, that they arc not liable for tHo appellant's

claim, and that thero is no privity of oontraot between them and tho appellant.

They also pleaded re» judicata, but abandoned their contentions on that point

at tho hearing before us.

Tho Superior Court gave judginont for tho ap|)olIant, on tho ground, "that

tho deed of trust to the rospondonls constituted a pledge of this railway, with

tho statutory power, against tho common law rules concerning pledges, to lcttv< ^

tho pledge in the hands of the pledgor, as long us lli& interest on the bonds was

*M

i

in
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V«"ritiB *ana P"'^ "" nccruid, that ns in hiw the pledger is bound to rho proservatio(n of tho

ThrofturTo
"^'''"55 pledged, under Article 1U7.J Civil Code, the respondents, hs such

Car&KouDdrypicdi;cc», were b..und to satisfy the i.ppcllanfH claim, which is for Work and
materials necessary for the working of tlie said railway."

Tile Court of Appeal reversed that jud<!;nient, and dismissed tho aJpellant's

action, upon the ground that the work done and the mateiiats hold, jvhich he,

! claims in his action, were not furnished or done to or for tlio responde its, but

taand for the conipiiny, to whom nlono he h;id <;iven credit.

.-; Tho appcilant'now appeals fmm thi.s List judi^ment.

Since tiic judgment of the Superior Court was given in this case, tlio Privy

~t
_

CouiKjil has, in a ease of lled.field vs. Wiekhani (13 App. Cas., 4(57)y given an

authoritative opiuion on the construction of the Quebec Siatutc of 1880j under

_£_ ' ' which the respondents arc now in possession of this railway. The onli observ-

ation of their lordships, however^ which can have ai)) beariiuf^pn thjs present

ciise is the following : - ; ^ ''^'
I

Their lordsiiipa do not doubt tirat the oflfect of the- tru^t coirveyancJ ot' dSth
of Aui^ust, 1881, followed 4)y possession in Ikirins^of ih^ (I'JM', was t(l vest the

property of the railway nnd its appurtenances iu )hep|p|ic»llants, andlto^-^ucci..

ii the interest of the South Eastern Company 10 a bare right of redemption.
• The appellants there were the trustees, respondents in the present ci se.

j ^

' These remarks of their lordships, lioWover, have perhaps no dirsct applica-

tion here, because, dourly, their lordships tliercby refer solely to tho Conveyance

to tiic trustees when followed by tlieir possission, wliilst the appellant's claim

is for goods sold to the company when (he ccunpany was still in possession, be-

fore the trustees exercised their right to take possession. /

This raises the question, not tlctcrtnined by the Privy Counci/, as to the

nature and legal character of the possession by the company alter the deed of

trfast of 1881 till the 5th October, 1888. A question which, of cjbjdrse, I need

oonsjiler iiere only as Hs solution may affect the present caie.

Now, conceding with tho Superior- Court lor tho Hi.ike of arguMiont, tiiat tho

deed of 1881, as lotig as the company retained possession, constituted a pledge

(which, of course, implies that the company also remained proprietor), it is

evident that this pjedgo. \yiis not for the benefit and in thii interest of tho

Company's creditors gend'ally^ but only and .exclusively lijr/tlie benefit and in

the interest of the mortgage bondliolders. The .^appellant /contends, however,

and the Superior Court gave counlpiiance to tliat conteirtion, that, as under
^Article 1973, the debtor is obliged to repay to the cretlifor the necessary expenses

incurred by him, the creditor, "in tho preservation of the thing pledged, the

.^- ' respondents arc here liable towards him, the appellant, because such was'the

nature of the materials sold and tlie work done by him for tho Company. I

cannot adopt this view of the case. It is true, in fact, and admitted in the

...
-..':, record, that the work done and materials sold by tho appellant were necessary

. I' for the working of the railway ; but, as-suming there was a contract of .pledge,

g: the company being allowed, exceptionally by the Statute, to remain in'posses-

y
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mon of the thing plejRod, though at common law the pledgee must have ihc Jfl!:*"'
•"'«»

po.s808s.on. ,t follows that Article 1973 can have no application what^t r t^ L "^re^ranr
ppdianfs clain.. I„ ,he first place, it is not the creditor here 2 hrin!c.?rF»,

«,Th!l„r- "'? !'" /u°
Pr-O'vation^f the thing pledged by his debtor and^ '"•.

8t 11 be onsmg to h.s dob.or, but it is the debtor who, according to this tjrebry,
d owed to remain .n possession of the thing pledged, has inciirr^ the^pensesV ho preservation ofhisown property. In tho second plaee/if these expenseswere recoverable at all aga.nst the trustee,, it is the company, and the companykne, who could recover them. I cannot sec on what principle the appellant, athird party, can have aft action against the trustees on that contract of pledge ifsuch ^mract there ever oxisted before the trustees' pQssession. The appdlJntcon r^eted w.th the company, and the company alone. To tho com

SvL . ? "*" '"'"P""^' and obtained judgment for these.very same

~~^
advances he now^claims from the trustees. This fact, it is true, is'not by itselfa bar to his prtfseut action, but is as full and complete evidence as can be hadthat his dea, ngs were with the company. Tbere is no //««rf^^.;/;,hero was -no pr.vity of contract between the appellant and the trustees, and I cannot see

cent ..ct of pledge, If It ever existed, for the sum now claimed.
Tlu3n this Article 19^3 C. C., upon which this argument is based, seems tome the very enactment that proves its unsoundness. This article says that the -

plcd^r IS always responsible for the expenses incurred for tL preservatioft of
'

z^-^e thing pledged, even when the thing pledged is in the pJcLeo's possession
"

.^y
what reasoning can it be contended that when, as here, S exception, the

pledger retains possession, these expenses will then fall, not onV pledgei- but
onthepledgee? I cannot see it. I take this article to lead to thl very opposite -:

conclusion and, when applied to this case, to clearly throw on Vhe company
alone all the expenses now claimed from the trustees. \,
Ihavoso f^'>-eon.sidered the deed of 1881, as creating till the 5thWOctober,

I88d, aconlrnct of pledge witf. the possessioh and title in theplcd-er
I have done so, hbwever, only argum^entatively. I eannot see b the deed, as

long as the company remained in possession, rf contract of pledge. Possession
by the pledgee is such an essential feature of that contract that there Vannot
in my opinion, exist any such thing as a contract of pledge with the pledge in
the pledgers hands." •

No«r,ifthedeedoftrustofl881,asarguedtpthcalternativebytheappeLt
'

IS to be considered as a.> actual sale, one by which the title to this railway
became vested immediately in the trustees with equity of redemption, even befL
default of payment of the interest on the mortgage bonds, at^d before they exr
ercised their right to take possession of it, is the appellant's action maintainable ?V

'

In that case, the respondents are'the vendees, allowing their vendor to remain \

111 possession. The vendor in pos.«ession incurs expenses for the preservation
oftlie thing sold, say, expenses absolutely necessary, and of which the vendees
must eventually benefit. He incurs these expenses, and contracts for them in

(id

.1

If!'!

It

^
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Waib?ifin.-''ami
'"^^ "*" 1"™*' With third parties. Ho hinwolf may, perhaps, then under certain

Thlo'itario tircunistanccs, have an action against his vendee for the reimburBonioiit of the
CarA K<>undry,no„jp3f,<,pjjpp^jpj f^,, jiis benefit, thoujih, as agoncral rule, till delivery, the

property is at the vendor's risks ami ohar<j;os as a depositary
j but would this frive

those who have contracted with him, the vendor, in his nanio, for these rxpensea,

a riuht of action against the vendee personally, for the payment thereof? I

eliould say, clearly not ; aiid, to apply this to the present case, supposing that the

company might maintain an aetioiY against the trustees for the expenses neces-

sarily incuned on the road after the deed of 1881, and before tho 5th October

; ^ 883, yet I cannot sec that this would give to the appellant, a third party,

V ' the right lo claim from the trustees the adviinces ho made to the company, or,

in other words, the right to |be paid by any one else than by the party he dealt

4 with. Whether in such a case the appellant would have under Article 1031

C C, the right to exercise the company's action against the trustecH is a

question which does not arise. He claims to act here in his own name and

to exercise his own personal right of action. And for the same reason, I may
as well immediately remark, the appellant's^attbmpt to have his aption consid-

ered as one i/c^ /« r^/« z-i'zijo (Vide 20 Laurent, No. 334) cannot help him. The
action ik m rem versa would, under the facts disclosed in the present case, be

an action- by and in the name of the company . against the trustees. The doc-

trine upon which such an action rests cannot be invoked by the appellant to

create a lien dt droit between him and the trustees.

To follow ^ir. Laflamme's able argument for the appellant,' I havgp far

considered the deed of trust of 1881j before the respondents came into posses-

sion, either as-creating a pledge or as an actual and complete sale of this rail-

way, and I have 8ai*|[ why, in my opinion, admitting it to be either one or the

other, the appellant has no action against the trustees. I nee^l hardly remark '

the contradiction between these two grounds of reasoning. If a pledge, the

railway company remained the owners. If a sale, the trustees became owners.

Was that deed, however, anything else than a niortga<!e or hypothec of thisVail-

way, as long as the eon(}pany remained in possession, within of course the sense

and meaning that these words have in the Province of- Quebec, where the

hopothec is a kind of pledge in which the pledger retains both ownership and
possession of the thing pledged, in contradistinction to the contract of pledgte,

pignus, where the pledgee is put in 'possession, the title remaining in the

pledger. It seems to me impossible to sec in that deed, as interpreted in the

light of the statute of 1880, anything else than a hypothecation of this railway

in favor of the bondholders, not precisely the hypothecation of Article 2016 C. C,
but with the exceptional right, given by the statute, of the mortgagce/fo enter

into possession, in default of payment, after the exercise of whichrigbc the con-

tract between the parties became one of uantissement, with, of cmnree, droit de

^retention, till paid, joined to the hypothec. The tejrm "sold" is used in the deed,

it is trutU; But the statute of 1880 authorizes only to convey as security

transporter^»^^9. tho French version. Then a dee^ called arsale may be

#
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ofhing elso but a contract of pledge ; Ross vs. Thompson (10 Q. L. R. 308); ^^^Sjj,*^
Farmer ««. Bell (6 Q. L. K. 1) ; Canada Paper Company vs. Ciiry (4 Q
L. R. 323).

^(»T, what is a hypothec, or rather its origin at common law ?

Troplong (Hypoth^que, No. 7) answers :

L'on en vint done par la suite & ^tAblir qu'une simple oonvontjon 8u£Brait

pour que le ddbiteur engnge&t son foods, sans en abandonner la possesion, ik

condition toutcfois do devoir en <}tre dAssuissi, en c;i% de non paicment uu
temps fiz^ par Ic oontrat. Ce fut un ^tablissemcnt que lo droit pr<Storien

emprunta H la civilisation, grecque. Aussi lo tcrmo dont on se sort pour expri-

mer cotto convention est-il puremont crcc.

This is, in my opinion, precisely tifc nature of the contract that has taket^
place between the parties here. The company were to remain in possession as

;
long as they satisfied, as accrued, their liabilities to the bondholders. They
might never have lost the possession, and have continued to work the railway

themselves, the railway, however, by the authority of this Statute, all the time
remaining vested in the bondholders, or the trustees for them,. till the complete
sotisfuction of their bonds, in 1901, as security therefor. I must confess that

I can sec nothing else in this deed, before the trustees took possession, than a

hypothecation of the railway, which hypothecation took the character of an

antichresis, when the trustees took possession, or, to use the English law terms

of their Lordships uf the Privy Council, in the Redfield -case (13 App. Cas.

467), a convj^nce by a debtor to his creditor, coupled witli possession, with
right of redemption, in security of a debt, (See also Laurent, 28 Vol., Nos.

480,543.) . . t.

Now, as before remarked, it is for a debt contracted by the company, before

default, and during the possession of the coinpuny, for the companju that the

appellant now sues the trustees. That the mortgagee is
i
personally liable

for the debts created by the mortga<!or in possession up<)n the property mort-

gaged could not be contended for. Yet the appellant goes that far, when he
argues that tlio^^ompiiny, during the interval between the deed of "trust of 1881
and the 5th OctoTjer, 1883, were the agents or mandataries or iiegotiorum gestor

of the trustees.
*'

;,

A word now as to the question of privilege, upon which the appellant at the

hearing strenuously relied. Admitting, for the sake of argument, that he had
a privilege on the railway for his claim, under Arts. 1996 and 2009 C. C, as

being for work done in the common interest of the creditors, I cannot see how
this can support his action. 1st. There is no question here 'of preference or pri-

ority amongst creditors. 2nd. The privileged creditor has no personal action

: against the tiers ditenteur of an immovable affected by a privil^e, but only a
real action. 3rd. The privilege given for the expense incurred in the common

"'interest of the creditors cannot be exercised against a subsequent purchaser^ or

pledgee in possession, if it has not been registered.

It.is true that Art. 2084, as docs Art. 2107 of the French Code, exempts tuoh

-\
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w»"brirt"«""nd''\p"
'''•''''" *^^"* •''" necessity of roj-istrntioi/, but this must be read ns applying

Tho*?n{,u'lo "'H'y *" *''" '«''POct''o "Jirhtft of the cr«fditor8 nmongst thcmselvos,' when n
c«r *^>;^'"''iry distribution of the price of sale of the proifcrty takes plucc. It has no applioa-

ti6n to Bubsoqucnt purchnsers or picdfitetfs of the property, 'whoso tillcs nro

r^gistorcd. Art. 2056. (See alno Art8./2015and 3030 C. C. ; Pont., 2 Vol.
1 123 ; Aubry & Rau, 3 Vol., pnr. 269 ; MasH^, 5 Vol. 806 ; Holland do Villnr-

gues, Priyilt^sc.'No. 334; PorHil, RdRi^o hypoth. 2107; Dalloz, Privilege, iind

- ch. 1, sec. 4; BoHoux, Y Vol., pp. 55%/568; Troplonp, Priv. and Hyp., 265,*

^273,922} and^ZachnriaB, par. 269.y74th. The trustees for the bondholders'
hnve, by the Act of 1880, confirme/id this respect by the Act of 1881, 44-46
Vic, ch. 43, the first lien and privflcflfe on this railway, wi^th the droit <le\-etefi-

tion, till all iiM-oars due 6n thcsc^boiiidH arc paid. Consequently, the plaintiff, if

^ _.
''® ^"" ^'"'^ "privilego-fittached ^ oj/pcnscs made in the interest of the niass of

.
the creditors, which, undoubtotHy, under Art. 1096, would include those

'. incurred for the prcservati(>h of/thlvi railway, cannot have the benefit of his

privilege .before disinterc8ti0^thoA)ondholdcr8. Being vested by the St!ituto,and

the Deed wifli the droit ^e rcjenthn, .as a first lien and privilege, the bond-
holders and the trustees for theiii cannot be deprived of it till they are entirely'

'

paid. (Compare Arti<, 1967/ 1969, 2001 C. C.) This question does not"

directly arise in this c.iso,,hdwcver, ns the appcllajit's action ig merely a per-

sonal action against the tru/tees. I have noticed it .solely in answer to the

-appellant's contention as to/the rank of this privilege und'er ihe Code. It is

clear to my mind that thc/Statute of 1880 hns given, to the bondholders a
privilege ^fhieh carries jyiority to the appellant's claim, wliafever "rank la»

. privilege would have had under the Code, and consequently, if the appellant
was at all entitled to jrivokc his right of privilege in support of liis action, he
could not do sq withoufr- having, as a condition pYecedeot, paid all the bond-
holders. <Sec 28 L.iu/ent, Nos 500, 540 C. C.) It has been ar-:.ucd for the

appolla.nt tnkt the statute^ merely says that . the conveyance shall be ''"a first '

charge," and? thnt this docs not mean " the " first charge. But, if) my mini!,

'

there is no proundVwhatevor for that distinction. A first charge mu^t mean
second to none.

Some of my rafmarks in the next case may apply to this one. I -would dis-

miss the appeal.

ONTARIO OAR COMPANY WS. PABWELL.-

^

/

TASCHEBEAn, J.—In this case, the same trustees are sued by the Ontario

Car Comnflny for cars sold, on credit, to the South "Eastern Railway, to the

amount of over 845,000.00, aflcr the Deed of Trust of 1881, and before th'e

5th October. 1883,—that is to say, as- in tho preccdins ca.se, before thfttrustcts

wereout into possession of the railway. Here also, as in the previous /sase, the

Suiwfior Court gave judgment tor the plaintifis, now appellants,:and the Court
of/ippeal reversed that judgment. I need not repeal here my, rcasoninsi tn the

—<—/- :
< . i-r
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prevfous case, which applies ainioat entirely lo this one. The two, ''owever, arc ^^*J*«" •^^j
not precisely identical. Hero, the Car Company's action prays as follows :— TUe^nta"o

Thiit the transl'or iind delivery of the said curs by the said Company to the C«r & Foundry

defendants and their predecessors bcdcelaFcd fruudulcnt, null and void, and be *

set a^sjide. 'Chat the imlenturo of mortgnnc of the 12tli of Auj?usi, 1881, the

resolution of shareholders nutliQrizing the Ttame, and foreclosure and taking

possession thorcunder upon the 5th of October, 1883, be also declared fraudu-

lent, null and without effect, and be .set aside so far as respects the f^aid cars.

Tjiat the said South Miislern Huilway Company- be implcuded to hear said trans-

fbr, indenture, resolution and foreclosure set aside and hoar the final judi^ment

thereon. That the trustees, defendants, be adjudged and condemned to pay

and satisfy the plaintiffs the kuui of 845,556.97 (lainiigcs for the use and doteo-

tion of Said cars, jFrom thtf 5th Octobor^l883, to this date, with interest. ~

That the defendants be ordered not t6' jjlso, ftnd be enjoined and prevented

from holding or using, said cars or any of tho4i{, jas long ns said pluintilK^ shali*

not be paid therefor the sutn of $45,550.97 with rntiercst, and be c6ndi-mncd to

surrender and deliver the said oars, within fifteen days from the final judgment

to t)0 pronounced in the c.iHe, in as good order and condition as when taken by

tiM said trustees, to a guardian to be^namod by said Cod|!t,^J\d that the same

be sold in satisfaction of the plaintiffs' claim, and in default o^Ho doing, and

failinL' to deliver the same, that tiicy bo adjudged and condemned to pay jointly

and severally the said sum of $45,556 07. ,

^y these conclusions, the Car Company do not ask for a direct personal con-

demnation against the trustees. Neither do they clailn the cars themselves,

they merely claim n jus ad rem on them, and that they ,be sold en Justice in

satisfaction of their claim. It is only on the failure by the trustees t<> deliver

up these oars so that they be so sold that the car company ask, that they, the

trustees, be condemned to pay, the plaintiffs' claim. And I cannot sec that it

would have been possible, in any case, upon thege conclusions, to condemn the

trustees to pay the amount claimed, without >)ption; as the Superior Courihns

done,
. ,

This action, I notice, was instituted in December, 18,86| over 3 years after

the trustees entercd'into possession of the railway. The argument of Counsel

at bar' had led me to understand that the oar company based their action on a

claim to a right, of privilege, as unpaid vendors. There is not k word 'of it,

however, in theit declaration. Th€ only grounds of their conclnsions.are that

the deed of trust of 1881, and the delivery of possession in 1883, WQre fraudul-

ant, -null and void, and, strange to say, though the 'general lasue was pleaded,

only one witness was examined by the plaintiifs, and that one, merely as' to^

the^necessity of tliese cars for the working of the railway. An admission cover-

ing certain iacts is to be found in the jrecord, but there is nothing in it that

can be connected in any '^ay whatever^ tha.t I pan see, with the plaintiffs' al«

l^ations of fraud. The insolvency of the railway company, in ,1883, when .they^

thought these oars, is admitted, but I fail to see that the trustees, authorized by

:J
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"»"'?"'»ont to toko pABsesBion.ortho raijWay, and ovcrytb^B^conneteled

CwiFo"lfib
*'•''' '*^ inciyding these very oars, jib sccuritijr iowords tlio bofi'd holders, c^n bo

" CoT '''8»"d «o have bui-ficipHted in a friiud, when Ifeoy did the^^ry thing tho statute
jwas puKHcd to lauthoriie. If a fraud ot all," M 1 cornTay is, that it wuh a fraud
|

autliorizod by, sUtutc, and a statute, cr^aotcit precisely bocouso tjie . railway
f

W>np«ny was insolvent. It is not ewn Voved that when they entered intoj
'

- posh088ion on the 5th OctoBel^ 188^, O^IT Vnistccs wore*.^ nil qwJr6 of tho cart
oonflpuny'fl claim agiilnst tho railway eompany. i ^ '

Upon Uie fionerul iHstie alone the plitntiffs' actionr, it seems to me, faiki
Bui wore it otherwise on that first plea; and taking it for granted that it may,
be gathered from ttic general allegations of tlteif declaration that their claim is

based, on their privilege as unpaid vendors, on the dofcndanf'a exception, by
which they plead the privilege ai)d mortgage given by the statute on this rail-

way anii air its rolling stock in favor of tJio mortgage bondholders, tho result
must Im tho same.

It is clonr thft by the deed of trust of 1881, as I said in the prcTious case,
the railway and: everything connected with it became a security townrds the

:
bondholders with a first lien, privilege or mortgage on everything thereby 6on-

.
veyed, either moveable or immoveable, con.pri»ting all ei.rs, locomotives, tenders,
etc., etc., then ownid by (ho-eompflny, or that might from time to time there-
after bo acquired by the company. Now, the -very cats upon which the

• plaintiffs claim a righl bec:iyne, by operaliojj, of-tltc statute, ^t the very moment-
thcy^atiie into the railway li^ompany's possession, and whethfer they are to be
cotsidered as moveable or immoveable property, affected and charged aH security
to theWdholdcrs, t^ith right of priority over all other crcditorH, including ihe
privil^od unpaid vendor, gi^ even if it^mijjht be contended' that this
privilege and lien did not so attach immediately at the moment the railway

, Mmpany ^ught these cars and added t^em to their Tolling stock, it seems tp
ipe unquestionable that, when on the 5th of. October, 1883, the trustees got
possession of them with the railway, as pjedgees by antichresis, as ifdditional
security to their statutory mortgage, their ,froif de retention became a first

. charge and lien, witli priority over every other creditor, even the unpaid

^

vendor, and that consequently the trustees cannot be di8pos8e>8cd, except upon
s pa} mont of all accrusd interests on these bonds. Article 2001 C. C.

To give the plaintiflFs a right bf preference over the trustees pr to deny to

^

/the trustees the droit de retention on these care, would clearly be setting the

/ statute at naught. Under Article 1543 Civil Code' (Article 6811 RevisHsd

/
Statutes), the right of an vnpaid vendor to demand the rescission of the sale of
moveable things can only be exercised while the things sold remain in the
possession of the buyer. The railway company here were the tuyers, not the
trustees. The contention that they, the compi^, acted merely as agent or

,
negotiorum g,stor for the trustees is untenable. 1 have referred to th?s point
in the previous case. The rai.way company was tlierthc owner in possession

*' with a statutory mortgage on the property in favor of-tho bondholders. When

,\

I

<
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*« Matuto gives to tho trustoo« a lien or mortRaffo on tlio railway, it dourly w^JibriA^'iSd
fniplics thiit ihe truHtees were not, at flrBt, to bo owhcrs. Ono does not re^uiro ft'^^Ste <

;.»fiS^or mortgngo on his own pro^rty for tlie pnymcnt of his olainiR.
'«ie statute dnd the deed provide when und uiidor what oiroumstanocs tho frost-
oes might boTOmo Inter abBoluteiy ^ors of the rnilwny. This also implies
that ihoy iwero not yet owners) and Htill further, there w»s no price of sale,

^hne W98 no na\e
; pre/ium is a requisite of this cooJraot, ns much as ret et

o{>tuentu$.: The liict thot truMees for Ihe bondholders beneBted-by the biiIo of
these cars 10 thc^^ilway company docs not help the plaintiffs. A liypothcoary
creditor a)waya- benefits from tho imprbvcments made and expenses incurred by
his debtoij on the property hypotliooutcd.

- • As to ^ho unpaid vendor's right of revendication, undcl- Article 1998 dvil
Code, itJelearly cannot bo claimed by the fJlamtiff^ : IhI, because they had
given delfiy to the railway company for thp payment of these cars ; 2hd, becau^
tHoso oars are flo« in tho hands of a third party ; 3rd, beeau!»e they aro too
late. Ajticles 1998, 1999 Civil Code, and eascP cited in de Benefeuille', code
under tljero articles, Rhode Island w Foul h Eastern (31 L. C. J. 86). I
need not; dwell oii this any longer, however, as tho action here is not one of
revendication. , rl

But fijrther, are these c«r.s now 'moveable' property ?, It is a well ostrflblishcd

"jurisprudence that the roiliiig stock of a railway is iiiimovcable pi;p^rty, and
part of ^hc freehold. The appellants argue, l.owetecj that the nirmobilisation
of a moveable does not operate a(!ainst its unpaid vendor. /Admitting this
to be soj and the weight of authoritit\s now seems to ineline that way, the
rule applies only between tho vendor and the vendee as long ns tho vendee is in

possesBion-.of tho thing sold, but does not operate ag'ainst a third party who
pomes int<^ possession of an immoveable to which aro attached taoveable things,
whiah by l^w arc immoveable /^r destination, nor aj-aint'ta mortgaged creditor.
I think tliiit the point is now not open to discussion. I refer to the eases of
Chretien (1 V. 36-2-34T), and Cmus (S. V. 40-1-412) in that sense. So
that, putl^ig afide tho general rule that "les meubles o'ont pas do fuite"
(Laurent 29 Vol. No. 478 ; Bourjon, 1 Vol, No. 14S), on this other consider
ation, I do not see how the action can be supported. Tho immobilisation takes
effect against an unpaid vendor in favor of the mortgage4 creditor, even if the
buyer is 8til| in possession. Marcad^ (Vol. 6, p. 301) says.—
La secoofle question est de saviJir si U resolution dq la vente .mobilidre, qui

est impossi^e quand le meuble vendu ost jass^ duns les mains d'un tiers do
bonne foi qur I'a achetiS bu reyu e6 gage, est ^galement impossible quand ce
meublo est devenu i^meublepar destination, et qu'ilse trouve soumis au droit
d'un cr^ancier hypoth^caire de I'ocheteur.

M. Troplong (addit. au No. 465) 'et plusiears arrets d^cident que la rdso-

iu^on pent encore avoir lieu. L^Mcheteuf, disent-ils en substance, n'a pas pu
transferer plus de droits qu'il n'en avait lui-meme

;
, or, la transformation du

meuble en immeuble pir destinatior) nemet pas cet acheteur k I'abri de Taction
-. \ Li
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^Vilrwrted"'
*;"'"'"". I'* P«*«"vo en o8t duns I'.irtlt'lo 593, puinquu la loi, aprin iivoir

"*cy:""""' "^'^M""- d<"Mirnation, la pcrmct duim cot iirticlo 593 nu vondour non psiyd.

Oetio doctrine nous |>aiuit inoxactf, »t nuus pcimotis, uvce M. Duvcrjricr (1439)
ft dos lurtMn pOMlt^i ifurM lY ccux iiidi(|Uo« ci-doscus, quo I'ttction idsolutoiro n'eat

pas iidniiHBilile ioi.

11 CHf trt\s villi que du vcndcur i\ riuliek-ur riiuniobiliNiition dont il ^'ugit
no iiuit on liun iiu droit do co vcndcur, jniiia ii on oht nutrcnicnt cntro lo von-
dour ct Ic tiirs qui acquiort iin droit sur lo incublo vondu, et 11 est faui Jc diro '

quo Ic liorsno'puiHso pjiH iivoir plus do droits quo n'ou uuriiit I'acbotcur. M.
Troplonj; ivoonimSt (|ue vfi Toffot do la po.sH08.sioa ilo bonuo foi hiii- Ios cbosos
«iol»ilJ6ioH, oolui A qui lo moubio nurait Ctij rcvondu pur iiion noliotour Bcrait A

• I'abri do nioii actinn i«u n'solution, tundi!? quo mou aelioteur, lui, »'il ttvait

1 .
oncoro lo incublo, no pourrnit piH H'on •jarantir.

Lo tioru pjut done avoir plus do droits qire I'aobotcur, otoVst tout simple,
puis(|uo ('est nil offct do la bonno loi do co tiorp, bonne foi dan.s raobctcur qui*

^
no pnjo pas no saurait arfrmncntcr. Si folui \ qui lo meublc u (t\& revondn est b,

I'abri do i'aciion rt'dolutoirc, h'II on est do memo du crodiicior dont co uicublo est
devonu lo ),'ij?c inobilicr, puurquoi en soruit-il autromont do colui dont il est
dcvcnii, par .son immobilisation, lo gu>,'0 bypotlnr-ouiro ? .

Lo droit <i>' 00 dornior n'est pus moiiiaftivorablo, oto'cst avoc rjisottequo la

juri.spru'loiico ro fixe dans co .sins. -

Soo in tlio HNiiio sons, Pont (1 Vol., No. 154) ; Aubry & llau (Vol. 3, p.
409) also siiy':

—

. '

11 imporio peu.^auant aux imjmc|iblos par destination, quo los objets i<5pu- >

it's lels aiont d<yil Vxistij jjn cet <5tat au inomout do rotablisscinont do I'bypo- <•

tb»\quo, ou qi|ie jo propri<5taiio de I'immouble bypntlioqutf ne los y ait attaches

quo plus tard. On dojt on concliiro quo le vendcur d'objcis mobiliors, pai*.

cxemplo do uiacbinos incorpordijs par raolioteur A rimiiicuble liypothdqutJ, ne,
pout oxeicor ni I'auiioiY rewlutoiro ni lo privilege dttibii par lo No. 4 do rariiolo

2102, au detrimoiit dos criJanciers liypotbdcaires do co 'dernier, qu'ils .Soicnl

untdrieurs ou postdricnraik, la vcntc.
-^ -

-

See also Zachariao (5 Vol., p. 143, note 27), iind Dolloz (87 1 -394).
According to these authors, th0^c eaib are now immoveable property, a4:

forming part of the railway, and the trustees' mortgage and privilege on the
railway extends to them, even if they, the trustees, were not vested with the
possession.

A case of Dctouche ». Ncustadt (S.V. 68-1-9), in the Oour de Cassation, is

in point. '

See also Pliilion v. Bisson (23 L.C.J. 32), and article ?017 Civil Code.
But if they are moveables, the plaibtiffs are nOt-in a better position.

Lo droit do r^.solution et le privilege supposent qiie Tachctcur est encore on
•pos.session do la chose (29 Laurent, No. 471).

,. The Colcbrook Rolling Mills v. Olivef (5 Q.L.R. 72); Thibeaudeau v
Mills (M.L.R., 1 Q.B. 326). r ,
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., 8o« uIno Lnuront ('iiTVol., Nrf. 526, Koi. 470, 487)

i

ft VontoH (NoH. wn, 3"2Si.

Ik

Bodarrido, Achatu wltCriSJ/M*
Karwmi and

. .
• 'I'lio < tntarlo

Artuiln 19!)0 Civil Code, rchilinK to (liMbiirKvinentH IncuiTod for tlio pre-
^'*''

*(.^7°**^

;,^
.. ^orvatinn of tlip propurfy, Iiiih lieon oitiul by th*. iipp«llatitH, but it Imrdly applioB
,.Uo the facts of thJH ca.xo. But should it ap'ply, the Htiituto hero u«uin intor-

' vones, uhd 8otH ut rent nil |Kr>Miblu oontrovcr-'y im to tlio relative nink of the claim

j,
fortlionu cxfKjiiHeH, or.thiitof tho unpnid vondor'n and thiit6f the truitccs, by
fnnctin)r that the tiuMcos HiiaU'bo first.

.

Anotlior point- uiton which there ciin bo, no doubt Ih that when the vendor
bus ^ivon credit, the pled^uc's cliiJiu \\kn priority over tlio vendor's. ^Seo 1 Pont,
No. 152, Art. 2000 CO/) '. -

And ai;iiin :— f ^\
«

Li« Insolation do la vcnto mohifii^^ ik U poursiiitc du vondaur iion piiyd no
jiout (ivoir lieu centre un tiers ii (jui le uiiculilc 11 pnsn6 do boimo fni cii gage (S.V. ,

38, 2, 97 ; Moss ,1. 8t. Jean, 15 II. F.. 3^) .
--

'

Article 417* Civil (iodc, which cnuctHtlint the propriolor must lo-inib'ir^o-'

to the possessor tho nceesHaiy expenses inounfed on the pn)p<'r»y, was also invoked
by Iheplitintiffs, iind Im lerorred to by the, Superior Court; but it has no ai.plioo-

tion. The oxpensus here were nunlo by the railway company as owners in full

possession and Jor tliomselvos. Tlio plainliflfs sold these cars to the railway
eompany, imd on that sale they have no peisonal action auainst the trustbes. This
article, ifiipplied at all, would ^j^ive an action to the railway company against
the trustees, but cannot give one to tho car company.

Articles 1043 and 104G Civil Code were also relied uf)on by thcguperior
Court. This last article enacts that be whoso business lias been well nianuged
by a negotiorum (/enlor is bouml, first, to fulfill- the oblij,Mtion that the neijotio-

rumgestor has contracted in his (the person whoso business has been well
manigod) name

; secondly, to indemnify him for all personal liabilities which
ho has assumed

; and thirdly, to reimburse him all necesary or useful di-
pensc-. In the Wallbridgo cale, tho Superion Court treated tlie railway com-
pany ponding their possession nft|^r the deed of truHt, as the mgotiorum geittor of
and acting for the trustees;- Thl^, in that caso, under Article 1046, would have
givin an action to the railway cibuipany against iho tliistecH, but not to the
plaintiff. The railway company did not contract with the plaintiff Wallbridgo
in the trustees' namoj and it is not pretended that they did. Then the rail-

way company were not negotu^rumgettor at all for Wallbridgc, as I said in
that case. In tho present casp, the Superior Court, another judge presiding,
held that it is the Ontario Car Company that was tho negot.orum gator for the
trustees. I cannot adopt that view of the facts. I cannot see how the Ohta-

/ -rio Car Company, by tho simple fact of selling oars lo the railway comyanjr acting
for iticlf, became the negotiorum gestor of tlio trustees. By this line of reason-
ing the bondholdeirs, instead ola security on this railway, would have been liable

t» all the expenses even before getting the control and revenue.
As to tho plea of rajudxcatat It appears on this jrcoord that, in previous ac-

.
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,
"'"' ''i' i"'''»n»«''»». which oro now ehotejugh, Uidm Miiurci were

CO. quanhcl. on tlio ground th.it theso c«ri. woro now immovoablo property, u
foiminK jmrt of tho rollinK "tmrk of thin railway.

_

Lo vcndourqui a utoomlxS Mir|;i domaridoon rovcndioufion d'objoli. mob-
lior., est-il onNuito rocovablo il form,,r une .loman.lo on rdioliition do la »enlo
den niOmoH objot» ? Non, Huivnnt la Oour do Cwwtion (8.V. 37-1 42).
Tho annotnlor, liowovor, brinRs Htron^ nr«umonl8 n^ainut that dcoiKion, and

I do not dotorniine thia ,,uoHion of rei Judicata. I would hositnto, howflwr,
to H«y that It iH not rw Judimta botwoon tho partioa that thoto oani now
form piirtof tho frocliold. Tho noicurcH wcro quunhod on that only ground.

L'auloiitddolnohoNojugdod'atlucho uux motifs d'unjuK«ment quaUib
ont 6(6 ».ai.otioanrf« pnr lo disp^witif (S.y. 76-1-448, 81 2145 ; Bonnier, 2 tol.

459; Domol,>mb,, 7 vol. dui oblig par. 291; 8. V. 39,1,119; Dalloi,
88-2-210). '

, .
' ' '

if
It might porhnpa hiivo boon oontondod that; tho plnintttrs aotion wnn nothing'

I

olso but tho notion Paulii.na, to 8ot ii«ido tho dood of August, 1881, an mndo in

X f |Vnudofcre«litorc. Articlos 1039 .ind 1040, however, would Im^e boon in tboir
#1iy, npArt from tho ntalutc of 1880, passed for tlio very purpose of aurhori«inK
that deed. That m \vroh.My why they have not iittomptod to Hupport thoir
action, OH ono of that ohtiractcr. '".',..

I would disDiisi tho appoal.
'

Since f wrote down thsse-rdasons for my conclusion, it has been Huirgostod
by mjr colleagues that iis tho deed puts upon tiio truMoos tho obligotion to poy
tho running expenses of tho road, they are liable for tho appcllunts' claimf But
I cannot adopt this coocluHion.

l.-^r read the deed as stipulating Ithut the tru.«teos, after they eomo into pos-
session, sHI be bound to pay tho expenses of the rood incurred during their
possoHsion, but cannot see t^at they covenanted to pay the expenses incurred or

^

expended by the company itself darjm the possession oy the company.
2.—Such a construction of tho dm would put on the trustees all the debts

inciirred by thb company, even those 'iAcurred prior to tho deed qf trust.

3._If this was tho true oonst'ructiln, the st ituto of 1881 would have been
altogether unnecessary, and I take tli|t'|tatute as a legislative interprctulioo
that the bonholders' lien has priority ovlor all other creditorswhateverl

4. —By this construction, the onaotmAit which gives to tho moitgago4)on(|!
holders a first lion on the road and all it| uppurtonauces is set at naught.

5.-Thi8 Construction has not been thought of, even by tirc appellants, and is

inconsistent with ^eir declaration, and bartioularly with their coiiclusions, as
were it to prevail, i^would necessarily enliil a direct condemnation iigainst the
trustees for the amdunt chiimod, with ex(kjution ofcour-e, agiinst the roilway
itself and alt its appurtenanoes, u conddmUtion which in this case would clearly
be ultra petita. ,

^6.—Even if that was the true tpnstruot on of the deed, the appellants' action

-"m^
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would fliil fl,r iTuntV privity of conlrMlf; n» it I. olonr timt » ooyo...u.t b«twwn ^7:Zt:tAUio (ompuny iu.,i tiM, t.u.t««H that ti.o UmH^'n should pay tlio«xp,.i,iOM'i„oMVo.l ^iV/uilltby tho o«M,ppjMrouin „ot Klvi. t., tl.« ,,p,,^|«n(H . riKht of ootiot. agiin.t tho«'" *y^'-"«S^
IrUMtORN. " 'to.

OwvNffc J.—Thu (JuoiNion in tl.c,.o cnkch iiiun doprnd upon llio conMrm.
tion to Ik. put ujMii iho torriu ...id pi«vi.io„H of the tiuni i.Ml.nt.fi-., by w>y of
•"o.tK.K«. ,.x«..ut.Ml ^,y 11,0 Houll. K-.n.«rn llu.lwuy Cou,p,„,y. „,„l«r tho «u.
thorny of th.. Qm'hy Statuto- 4:j .....I 44 Vic . ch. 4!>, .....1 44 m.d 4B Vio.',
ch. 4.1 Bytlio (.)rmoi„r O.ohc mtti., tho company was unthoriiti-.l «{ isRQo
mtaiu lH.n.|H, nn.l (or Jho purpoKo of Hcourinn tho p.,yn.ont oflho ««mo nnd
intorcHt thereon, to convey. Iho niilw«.y, fn,nchi«p and all property, riKhln and
InlcrostM owned, p<,sHeH>«d ..r .njoyed by it, and the tolls, incon.e. profi.M in,-

Jrovemcn.H and renewals thereof, «m<I additionH thereto, to trnsteeHM in triiMt
tor thMt purpose, and it was ,.n,.cte<l that the tru.to«>H to i^hon. .huoI. conveyance
Hhoul.l he mndo .h.M.M be deM^nafd by the ^h..rehol.^ers at a u.ectini? of the"
B .urehoMi>,.s uuthoriKioK the iM^ue of nnch bon.ln, and that tho said oonveyanoo
Miould be made in hucI. form »b Iho Hlmroholdem at .hucI. meetin- nhould direct,

^nni thai iho company ,m.i the .ai.l truHtecH mi-ht therein, nmoii,^ other thin«H,
«t.pnlate as to who sh..u!d have ,K)«No«sion, nmna^-emont Li control of the said
tVanehme and other p.„,H.rty therein conveyed, and receive the t.-li. and income
thereof, an^Jiow tho Hame Hhouid be applied and disposed of^, while «uch bonds
should be outstanding, as well hcfdre an after dofeuit should be made in tho
pay^l..nt thereof, or „f any of thocoupns thereto attached, and mi^ht mako
HUch other provisions therein, not coMrary to law, au might bo considered necos-
««ry or jjonvenicnt f^.r tho purposes of such trust ; and the trustees were by the
net authorized, upon default-being made in payment of the said bondHorcouporiH
to take possession of a«.d run, operatto. maintain, manage and control the Said
>-a.lway and other property convoyed to them aH fully nnd cfToctually as tho
company miKht do the same

; and it was further enacted that the »aid convey-
ance should be to all intents valid, hnd should create a first lien, privilege an^
mortgage upon the »mid railway and other property thereby cod veyed j and ii
was expressly d.!elared that ooithor tWl^ 'company, who wore tho prJ

- prietors of the road at the t^mc of the passing of the said act, nor ^ho,o con-
templatcd to become proprietors under the < act, n/mcly, the tittsteeH nnd
eycntually the bon.lholders, should have power to yfose o''r eease running any
p.rt of the said road. Under the authority of these^tsts tho trust indoirture
therein referred to was executed by tho company to certain trustees therein
named, whereby, after recital of tho issue of the bonds authorized by the act
the company -ranted, bargained and sold to the trustees, the railway of the

' company as the same was then located and constructed, and as the same might
thereafter be Ibcated and constructed, and all branches thereafter to be built
and all the lands, etc.. etc., then owned or that thereafter might be acquired by
the company for the uses of the railway, together with the franchises of the
company, and all rights scoured to the company by its chapter, and nUo all cara

y'
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W-tihri.ti... ,,,,.1 l<woniotiv..», Utti'lorN, wikhI Ue», hUv\ and iron riiiU, looU, iimolNiiury, nunBllM/

vllVtlmuZs
I"'"'""' r"'«»l«'<''y "• ev«ry <ro>«!riplJ«Mi tliiiii imno'l hy iho c!iiin|iKn/, or

cv"'" '*•'"'» '"'k'h •V.mi tiino to limo Jhcrwiftiir U» iiu(|uirt<il by th» (!oin|miiy for
tint purpoM! of i»|KthitiiiiJt' itiMl iMiiintiiininK ihu Hiii.l niilwuy 4a<l IntiiituttinK

Uwbu^inuM ihermf, iimf hImo all i\w ii>iht, titlu iukI iiiiurt^Nt i»f th«< .'ompiiny
ill iw'i oiiiliilii ruilwiiy^ oiill«<l th« Newport k KirhCoi.! lUllwny, itn.l tho
Ltiko('luuii|.|(iin'X Hi. liHwr.'iioo Juiioiloii Hajlwiiy, to huvu liiul l« liol.l t,, tin-

IruHleiM ti(K>nlhit tiUMia tlHin'iiiuli.ir .i|ii'tiMtd, uii.l uiiioiik mml/^irunt, u|>«mi Jru^l,
Ihfti iiiiiil iKf'iuiK Hhoulil h« iiiiul.t ill thu fNiymi'itl of ihe HuWrt)«Mi(l!., or ol wmio

^ ^
jTOflioiioftli,, iin,ro>.t lh«jr.«olt, ami nhuIi .lt.»'iiult should oni^imrtf for trio »|«oo
•)l JMJ d.iyn, iho compnny hIioiiM bi» oiitill.i.l to rotairt pimHo^-^on of ii^ Hijf mil-
Wiiy pMJK'rty, rinlilH uml iiituivm tht-robv oonvi'yud, and »o Kun, ^^pcrtlo and
munttfiw »W mnw, hihI to iHk« «ntj roccivn aii nnd shiBaliir iho lot^ rwui^N,
incoin<< iind profliH of tho muiu', anil tlio huMiifM tfioniof lor thoir own uw,
iMiH'lil and a.lvjtntiiKo, in nil nitiKTls us lully iiihI ttb-.oliit.'ly as if tin- indi-n-
luie bndiiot^cH'n ihmIo; but that ii(H)n «tibli dtifanll Impponini,', thuii llio

trumeuxuhould booniitKd.iind lmvci'''tlioiiKhllo lak.i and rm'iv« imiiiediat«
p(w.HCH>.lon ol'dio Hiiid ittilwuy and all tli<> proporiy, ri^litN und int^iTiiiH by tliu

(•ttiti iiidcnturt! conveyi-d, mid to run, opirutu and niiin«i(o tho niuiio, und to twku
and rccfivo all nnd ninKuitir Ibe tolN, receipts, ino .• und pruHtH of tho m.hho^
find thu buHinc'M thorsof, us fuHy and ahsolutvly as iho oonipnny uii^ht otlicr-

vim do, niKl n>o, pay out and .linburKc mtid lolli., iwciptH, inconio mid profits
Id llni puyincnt und Mjtiloinent (if nil cxptMiMOt* of rmtiiin^, opoiiilinjf, nmii!i<;jnK

Hud initiniainiiiiu' tUesaid niilwoy und other propoily, rih^iin and inturcMtlhcrofey
/ frtnvcycd, int'liidiiiK all rents duo for iho use of any and nil ruilwuys und pro-

jierty loiisi'd to ihc coiii|Muiy, iis ).poeifii)d in the Ioij»h«s tlitiieoi; or «),'r.H'iiumts in
rcHpcct thcrcip, und till oxpe^iwM and iiabilitifs inciinod by tlio tiust^ifs, tlioir

«ucc«f*w)i« and RKHigns in timt bulialf, und a Mmoniihio <!oiii|K'nsatioii to' tlioui

f(H- tiM'ir Mirviccs
; und uIk) all fxp. iis..« of ivn.;wiii},', rcpairini; and incroiiHing

Iho Haid railway and olliur proptMty for flio purpm! of keojmig tlic N.inio in
good condition for the tian.suetion of tb.j biisincN^tlu-n'of ; and ail tixcis and
asw>HMn^iit« und !»aid pia|K!rly thereby conveyed, imd ajl k^gal cluiniH thereon
uriBinjj; from lh.< o|wp«iin«- of said railway, iutliidiiif,' damageH oauned by .icci-

^ dcOtH, and all otln'r obar^es, and the balaii<» of suid tolls, rcct)ii»tN,' iucouio and *

,

protitH alter paying or pii6vidin>,' for tho paymont of all and siD^ular tiio expeii<
m-s and puynients alorosaid, to use, pay out ami. disbuiw *ini-annually to tho

.
owners and holders ol iho bonds afoieMud, and tho rWlliliie, aflfer payio]( «U such

' g boiidH to the ooinpany.

y Now m the inonih of Noveinbor, 1883, the plaintiti' Wallliridgfl rccovcwdV
. jud<;nunt in the Superior Court of the provineo of Quebc^] (lyainst tho ."liouth

,
Eastern Railway Company <iir the sum of $7,970 . 00 und inefcicHt fer lumber and
tio8 hupplied to the wiiipuuy for tho nooesfary uno and working of thi^railway"
between the months of August, 1881, and-^optomber, 1883, aud tho plaintift,
the Ontario Car & Fouudry Comp»i»|, in tha month of July, 1884, rooovered

-^
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J"''«'^"'" •«»'"•» »••« «'»ll"'«y oowpnny f.»r il(« nam" In ih« wli«|.» »^.r*'iu.M»

of|4B.B6«.97.««lu.if.«f i„i«r«.t lor :-l. -00 r.ilw.y pUif.*„, o-m .Mi» Vi!':X:V''
«r«lioiho •••nwy oumpuny l„ H.« ,„.,„t|, of F,.b.-,.«ry, 18«3, for^tl.fl ,,.«,„. ..V*"r"^ar,
mirv UHo Mtul wiirkiiiir of trrirr.iifi>,.u •> «... Rn i in , . . *-"my lor &() (•Dill inrH diUyw^J to tl10

miry uno mul wurkiiiir of ifuTmil!

i»iDp«f,j in th,r»...,„l, „r>M«y, IHHU, (i.r ll.« l.ko ....f..*.ury u,c ..„d w.|,ki«Kof
Uio rni wny

; „„.| .'j, f.,r 20 .,..ltl« .Mir. ,|..|i»«,M.I to ,l„, c«i,iiH.nv i„ ,1... ,„.,„tl, .,f
July, IHKJ, |,.r tlu. hk.. fi,.(..-.-..ry u«. mul workiiiK .,1 thu r.ilwiiy. <),, tl.« fttli
()ctoU,r, 1HH;». il,« iru»u.o, u,kI..,- tli.. ,.,i.| umi r.Ml.,„.„ir, took ,,o,M.«-,io,, of
tli«r-.rh»,.y«„dori^ltl.«.aH>v..m,.turi..l .ui.l pLor .o ,.h ,.|on-..,i.l MHmHu.l
lor .1.0 ,uHHH..ry ii^\f «ho milw.y, ..,..1 i.u.i.. u«, il„.,„of «,„|,>r tl.« provuic.nr
orU.«.H.I,| .|;| uiMl 4t Vic. .hup. 4!), , .11.1 ofrlio .,.i.| ir.iM in.lont.ir.., in oper-
nli..K .....1 working .l.« nM r.ilwiiy, wl.icl., by ^ho act, .hoy w.n. ..n.l..r .ho
oWifjHtum .««mHn.mtn rnn i.n.t oper.iU., .n<t itio .,u..^ti«.. i* wiu^lh.r, li.rilu,
puriNm,, .,f ,rl„„i„i„^ Kati«r«<.cio.. ofiho m.i.»>.l;,nH,i.i. which Ktill riiuai.. wholly
.ni«ttli^lio.l, iho p„,n..„ wlio.«„p,,li...I II.., i,„,t..,i„U „„d ,,l,„„ ttl...v.v.|,.Mrib..|,
and wh..h w,.>, ..II ni.„c.-.»»ry lor .l.« wn.Uir.K ol thy r.ilwuv, l...vir„..y rr,.....ly
.ijittinH (1.6 truH.oo. por.....,.lly, or „^,„i..M the nodpt.. i„c»..n> and rrofltn
cM.n.inK to tho.r I.Hi.di (r.;... .1... w..rki..u of thu r.llwuy, und .l.o urn, of (ho
««iid iiii)(crii.| III..1 pliint.

V*''"" *''" ^ IhoiducN, i« vvho«o intorcMt ...id for wI.ono bci.ettt .ho (ru^teci
..ro op,,niti..K, «m th.y iiro by .h« uct obli«.d lo keep Ihe railwny in op..ru-
t.0.1 h..vn,ob.aiu.,.| tl« ln..«fit of tl.« p|u,.i „„d i„,..ori<.l ii, uuoiitio,,, (hero
cm. bo no d«u^ m^n dorivi.,K iiiS I"'."!!., it in „.,. ....r^onnblo tl,,. «„„«
prtwiNioi. fmmth a e>mi ah'oul.l huve bitiii nii..lc ii. iho trn>tindu...ure it
would ce...t,„ly, [(hink, bo butju.it ..ml e.|uitubl« that thi-ii. .houM bo, .Iiid
th.) ....l^v nmMUm ttpp.tt..s to lue .o bo w)iotl.oi' th.ro b..s boon. If tl.o mate-
mU'-Ml |,lm>t fr„(| „.,t b..e.. |....vidod by tl,<, coinfu.i.j, tho (rus.eeH, I npprehond
tMMNWH bono doub.,.would huvo taken po«w»sien muoh wonor than they did,
art, U|K.n .(ikhiK poMsoHHton, i.. o.doi-lo o|Rratothc ruilway an tluy wo... ..bli^o.I
Uy th« htiKu.., to .lo, i.. tl.o in.oroH. of the bondholder i^t i.e..!. |,«v.- sup-
plied .hoinwlves will, tl.o nmleiiul a..d pltt..t ; and, i.. that eas.-, thoy i.iuHt havo'
bee. po.«<...,rlly re.pon.iblo to wbornsorvo.- ..bould supply, f...- the p.ico tl.orertf

;

but the ...atorial and plant in (|He.tiou having boon dolivorod to tl.o railway
company boforo tho (rustee.s (ook po,«.M.Hion, although tho latter, a« trustees of
the bondholders, dorivcd all tho beneat, and. could n..t continue toopcra(o tho
railway without such material and plant, they cannot, [ wgroc in thinking, bo
made personally rcBponMble. It wuh urj-uod, (hat tl.o true constiuctioi. of (ho
tru«t indenture Ih that the conif.anyV possission of tl.o railway, after tl.o execu-
tion of .ho indenture prior to tho railway boin- taken poBsc.sion of by the
truto, was ..Mgen.stnerely of the .rustees, in whom tho property was vested
by Tlio .ruHt indenture, and that, therefore, tl.o truHtcoj. Hhould bo held to bo
Diablo for material and plin., necessary ta keep the, railway in operation, pro-
vided for the benefit of the .r^ustces by their duly ou^horiMd agent; but this
con.ention cannot be entorlaincd in face of thoeip^-cBS provision in (he (ruft
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WaibirC'a..'"d«nt">-fi,tl.nt until defauU, th^ company should bo at liberty to retain their

rWrio l«i"" of t»'« railway, etc., etc, for thoir own use, benefit mi advanuiire;Car &^..„n.,r,v as fully an.l ..b«,Iu.oly «« if the indcntui-o had never bepn made. The Sf.tute

^
however, enacts that it ia whatever the " convoyarfce,'7.h,.t is, the trust inden-
ture, provides for. thut shall bocon.oa first lion, privilo^o a..d morti,',.go upon
the radw.iy and other property thereby conveyed. Now. the trust indenturem cxpres. terms provides fi.r iua.,y thi-.^s as being j/ayable out of the inco^nc

. ,.

nnd receipts from the railway before anythi.i- shall L paid lo the boi.dhoMcrs
„. 1 ho trustees, on behMlfof the bondholders, nrwU the Stafutc bound to keep

tlierailwiiy in operation^ consequently all clnims lAid expenses incurred by the
trusteed in their operating the railway became i first chaif^e uU the income

*aiid receipts coming to their hands, as a I.e6e,s4ary incident ifpon the obliga-
-^-^-: t'«n ""P'«t'd upon them to keep the railway inop«ation, without any express

declaration iii relation to such clainn and expenses. , However, he trust indcn-'
ture, apparently, ex majori mnteld, does declare the trust purposes towards
Which the trustees shull apply tiie income and receipts .coming to their hands
naiiH-Jy :

—

, '

Ist.-In payment of all expenses of running, .operating, managing and main-
tainir.g the railway and otiitr property vested in them by the trust todeature
including all rents due Ibr the use of a|,y railway leased to the company. ,

'

2ncl._In paying resisonaWe compensation to themselves for their services.
3rd.—In payment of all expenses of renewing, repairing and increasing the

railway and other property for the purpose ol keeping the same in good condi-
tion lor the transaction of business. «

i

,

Now, these trust purposes so declared seem to cover and include everything

^
having relation to expenses and claims arising from the operating of the railway
by the trustees. But the trust indenture (i'rovideS further, that the trustees, out
of tlie income coming to their hands from the railway, shall pay :

4th.—"An taxes and assessments,
. and all legal' claims on the property

thereby conveyed arising from the operating of the railway, including dama-es
caused by accidents and other charges."

°

All charges and claims of the nature comptis;^d upder this last head which
should arise or accrue during the period that the trustees should be operating

_ ,

*''C railway, had already been provided for in express terms ; the quesflo,"
therefore, appears to mo to bo resolved simply into this: Isthis provision to be'
construed also as wholly and solely relating to claims and charges arisin.' while
the railwajr 18 being operated by the trustees? To my mind, there appears to bo
a diflBculty in so .construing it, for, as already observed, the previous provisions

- m express terms provided for the application of the income by the trustees
towards tho payment of every one of the items enumerated under this fourth
head, if tiiey occurred while the railway was in the possession of, and operated

. _,, _ by.the trustees; the implication, therefore, would seem to be that whatis here pro-'
vided for cannot l^ limited, at least, to matters 'occurring wholly durin- the

. _
period that the railway is so operated. Sufficient provision has alrbady" been
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niode for the payment of all taxes accrued during the possesion of the railway Farw.i. and
by the trustees, as expenses necessarily incident to the running, operating, mnnag- '^CZT.T

7Ju
•"'"'"•"'"« *»"« '"''""y ""•^ «ther property in good working order andAV^y

condition. Now, assuming taxes to have accrued duo and payable before the
^""•

^
trustees took possession, .which still remained unpaid after Ihoy had taken pos-
session, they surely would be justified, under this provision of the trust indenture
in payiug out of tKe income coming to their bauds, all taxes which were overdue
beJorc they took possession. Taxes, it may be said, stand on « peculiar footing-
granted

;

but in this sentence in which this provision as to taxes is made, the other
charges mentioned are connected by the copulative " and all legal claims >' etc
etc etc Is there, then, any reason why the trustees should not in like manner -
able to be compelled to pay, out of the income coming to their hands "

all

eafl
t""' "."''"^ ''?'";"" "P''™''"^ "* '^' '""W. including damages

caused by accidents, and other charges," which had occurred in connection with
.

the operating of the railway prior to their taking possession, and which then still
remained unpaid ? As, for example, supposing that while the railway wasworked by the company, the wages and stipend of tho.e engaged in working ithad not been paid in full, but that a portion had been suffered to fall i",to
arrears, would not the trustees upon their taking possession, and findin-- such
wa|,»r^nd stipend to be in arrear, be justified, under this provision in tlie deed
in paying such arrcarsby degrees out ofthe income af.d receipts coming to theii-
Hands f Again, supposing that an accident had oecuned on the railway a day
a week, or a month or more before the trustees took possession, which aeciden;
had caused damages [to indiyidual«, the amount of wliich had not yet been
asc»lained, or that it had been ascertained but not yet paid, when the trustees

" "

/took po^ession, would,not the trustees be justified, under .his provision iirthe' /
trust indenture, in applying and if justified, could they not bo compelle^d to •

apply, some portion of the mlfcies coming to their hands towards payment of such
damages ? And if they woiild be so justified, and could be compelledso to do, why '

^hould they not be equally justified in paying and be equally liable to be compelled
^

to pay all other charges, which, like those in the present ease, are for the direct
improvement and beneficial increase in the value of the property vested in the
trustees, and absolutely necessary for the operating of the railway by them on their

.

takmg possession, although such charges accrued due and payable three months ormore or .t might be only a week or a day before the trustees should take possession?
The peculiar language of the trustjndenture, in defining the trust purposes

to which the trustees are authorized and directed to apply' the income .md
receipts coming to their hands, presents a great difficulty, as it appears to me in
hunting the authority and direction to matters accruing wholly while the rail-way IS in the possessioij of the trustees, and being worked by them : but if the
plaintiflFs be entitled to relfef in virtue of the provision of the trust indenture
under consideration, it could be by an -equitable decree framed with due rcL>ard' appropnaTiOBS^Wincome, m accordance with the "pro-

..•I
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330 SUPREME COURT.

r*tb*dB«'an.i
''»"0"« of ^^ ''"St indenture, a

Tho'oiiUr"i'*
'""<>"''. "'"<'•> "•e not framed

I d4
(brtl

icreo wjiioh oould not be made in the prefcnt

that purpose, but are frauied solely for the
4 Foundry purpose of obtaining judgment against the trustees, personally, which, as I have

already said, I concur in thinking that the facts and law do not warrant. I

mus/. concur, therefore, in dismissing the appeals.

Patterson, J.—I concur in difliHYssin*^ these appeals on the grounds stated

.by my brother TiiBchcreau. I also agree with the views expressed by my
•-brother Qwyniio, whose opinion I have read, so far as they affect the. present

actions in which the trustees personally are charged.

\ I am not prepared to express an opinion as to the trustees being justified, and
being compollablc in any form' of action to provide for claims such, as those of
these plaintiffs. By the terms of the mortgage deed, they are to "hand over

from time to time to the dempnny all surplus income not required for the pay-
^ ment^of the overdue bonds and coupons. Such surplus monies, if any such

should be forthcoming, would form a fund to which these plaintiffri coald have
rccourso. Ijnt' to construe the trusts as including among the specified charges,

debts incurred befqje the trustees took possession of the road, thus giving those

debts priority ov^r the bonds and coupons, would seem to'be in effect abandon-
ing the limit of «l 2,0^0 ii mile, or »2,000,000 in all, affixed hy the Statute to^ the

borrowing powers accbrdeJ to the company, imd so far impairing the security

offered to purchasers of l4ie bonds.

I should, theroforj;, require to consider maturely fch^-suggcstion that the
•ncome in the hands

<ft'
the trustees was oliargoable with d<;,bts of this class in

any form of iiction, before venturing an opinion upoqi it.
' '„

Appeals dismissed with costs.

Lqflamme, Madore & Cross, solicitors for appellants.

i/a»».e« O'lfaWorajj,, solicitor for tospondcDt.
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TO HIE f'MNCiPAL MATTERS IN 11|E THlP^TY-FJFTir
.

*
.

• • • vni.iTMK ».*. ' N-A. .^ '•VOLUME

or TIIK
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•>-'

.

'0*

LOWER CANADA JURIST/

."v;-

OOHPILID nv

JL S^JUCHyftT, BO

r

V-. ^^«i'.

-a»

/].AOTH)N.
_

*
/|- ^ _

.

HitD^-Oonfirming the judgment of the (Jburt betoir, tb«t: an action on tJie^arV

^ of a wife sepafate a?_io proj)^ty f^om her hu^iid, to s^t aslfl^Jier
* mother's will, is not an act of Administration, ^d that the husband m

•
be a parly to sudh action. *' ' ;

That if the husbaUft is not apjihyto sjich ac«f(n, or a written consent fro
•"

• him produced, the aclioft miftt be d/smisj^' altliough it alleges that the-^

- '»''« is duly authorized by her hiisjiftnaj^d the defendant fails to appear
..

and contest it, and the s^ifejUqtteh^ajjOiofiiation of the huel&^d would not
cover the nulli^j^ caused b^theyibsence of his authorization when the
action was taken.' (Rev., Lrf^lpiitagne tLamontagiie)

VAiit

Action :—«icerjBANK.l
j,

' "* ;—Me Dkhdrrbb.*.....

" •,T««« WaubaSty
" t—qui^tam.

>,.

X.
"%-<-i"

...A.. ...i^..

:» -v^t'

1

"Si-

>^,

- r*

' I

,

.AcoiDRNT i—iee DAUjruiii

'AooiDBNT Insuraicci;. » .

Juoli :—Qbc la Qondj^n, dan's uije police d'-asaura^ce,tontre les accidents, en favejir
- dun eraploj# de chehiin de fer,-que I'feajJre jje devk pas embarquer et

^ ^ebarquer de3.,convoi8.1or8qu'jls spnt en moulement, contralriment aux
.' ' . '

riglemente dft la" compagnie de cbemin de fef^ ne» s'appllquV^as K l»ew-
'P'oy^'quiJ-par la nature dff.-sesvfonctions, qui sont ^^iinues de I'asaureur,

• est obligd d'embArquer et de d6baisi)per des trains lorsqn'ils iiotrt en m6u
''

.
. vement.

.

.<Q.B.^ <^ Accident Insurance Company t»f North America and
, • McFee) ..»„;,,.. i.......!?„/

Admin^tbation :-*>«; jVoVigh'............„„.....:...., 1, ....Z^.ZI'^Z'Z^IZ"!"^
ArwDAViT:-;«ee Capias ...;...»..... '..;

i.,.....\..l. .,..',....'.....*.

'AaiMCYj TsKllIN'ATioN or. ••
,

."............^....jY- .

••"• —

. ^'. ?J|; * ^°*®' ^ Attorney executed in August, 1866^ N.an Iiisurai«:e Coi in
England, apppinted T at Hontreal their agents for Catafida.;. The power Of

:
' attorney contained the follovfag clause :—" *Firially, we, the"^ said Northern

^ A8sura.nce Oc, reservelo durSelves the rij^t of, at any time, revoking
the powers e;^njte<|||^ this deed."* On 'the "9th Sept.,^886, N formally >

notified T that the a^cy was terminated, th^ notice to take effect on 'the>
31st December following. T brkgh't aH afetlbn to recover damages,

- .4!^^ ^ claiming that under the correspondence between the parties the original
r terms of the contract had been modified, and thAiTat least a year's notice

4 should have been given. The c&e was heard bjpfort a special jury, ai)4 a
J#r verdict of $14,000 a:waraedT. T moved lor>dgment on the verdict and

If for a new trial. » v
''

•.. ;'H'

_^J*. :»' - :> ?i

r-?r
i#--l;

^ -•
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" ^ INDEX. .

'

^no :-Ii)^Review, that the (ermi o( the original contract had been modlBe^ by
*

- the .correepondencs betwefti llie pariiei, although there wai no ipccial /
clause of any letter which dferogated from the original contract.

That in t he circumitances a years notice woujd have been (air, juiL and rraadh-
able.^ccordance wtlh well ealabllihed usage, and alio in view of the
fact tftal undfpthe contnicl T was entitled to a certain allowance "^er ' n
annum," and the nothie had only been given in August to terminate the
contract in December.

1'hat, according to the'eVidence adduced, T would have roadeVi.SOO proBta on '

$^ commissions during ilie year, imd that T wa« entitled to thiH amount
, because of the wrongful dismissal.

That T was entitled to $6,000 for the established business connection appro,
priated by N, and also $1,600 Ibe value of books and documents banded
over to N. ,

- -
' "^ ^

That the #ttm of $4,009, awarded by the jury for expenditure and liabilities, '

^ . rendered uselessly the dl|mi8|al, should not be allowed, as it was In- _
^

. eluded in the amount awarded for profits.

That if the plaintiffs acquiesced in adjudgment for $10,000, the Court would
enter up judgment for that amount, otherwise they would order a new
trial, (t". 0, Taylor i;*.,Tbe Northern Assurance Co.),.,.'. .-,... e

AuMBNT :—«<« Donation
, ^ 1^

Altcrnativr Judoiirnt »
-,..... l.!.!'.'r.

..."
..i

'
fl

Al'I'KAL :-<-<;« IntkRDICT
, __^

''"'"
,«„/

" :— «•« SaLB '_

^^ _.
,',"„,

16,

AiTi.iCATioi*:-^»M JnsdbaNob ^^^"'''"'.''"'Z'!^"""!"^^^ -i(

Arbitrator.

Hbld :—That where an afbiiralor. appointed under the Btatute 61 Vict., caj/. 29 '

\
(The Railway Act), has perfoimeU special servicej for the proprietor, for )

^
which, services he has rendered an account, and has even enforced his ^

J
claim ly an action at law, the arbitrator, in* the absence of proof oi some

^^ corrupt act, is not therebydisqualitied from acting a» such arbitrator, and
such facts do not (Constitute a valid ground for bis -Vecosation. (S. C,
The Ontario* Quebec Railway Co. and Dawes; i^

ATTon.VBy, Substitution qc , , ;..»........... im
Authorization :—«« Ihtbrdiot .

*
'
""

"/ino
HAii,;—Me Capias ^if...: / 9»
" :-.eeCAPU8 .^:: Z\ZZIJZZZZZZrZ"n .ZZT' 132

Bank. .,f

'

".
•,,—•».••••-..

Heid :-Tbat th^'action which a 8barebol«ai|||a|(>Hnk has against the directors for
lpB« caused by the mismanagemeiilt and negligence oJ such dirtsctors is an

/action of mandate, and is only prescribed by thirty yearsJ T%t tbb '

" /' ..
directors of a bank may employ such assistants as may benec^paiy toX carry on the business of the bank, but such directors remain peraonally

''

responsibl^or the fault and misconduct of such employees, 'unless such
fault and^misconduct were such as could not have been prevented by flie

exercise of reasonable care and diligence.

That the directors are Jiound to exercise the care of a prudent administrator,
and where they allow overdrafts by insolvent nersons without proper
security, pr impair the Qpipital by paying dividends which have not been
earned, or eipend the funds of the bank in the illegal purchase of its own

1 shares, or furnish false statements to the Gpvenjment rf the business

__ *'°"® '•y such bank, such acts amount to r/d;, and render t^ directors per-
sojially abd jointly ^nd severally liable to the ihueholders for all losses
occasioned thereby. /^"^

That the action for such maladministration bel(^s to the corpdralioh j but
any shoteholder may bring such action should the corporation fail to do

I-

% ,>•
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to, and leveral shareholders may. by asilKnincr thefr claims to one of.their
. number.'thus qonstit.uo bim tbcir procurator ui rm, and entitle bim to

recover by one action tlie amounts due to all abareholdcrs. fS. Mc-
Donald m. Rankin) ;„

'
. -««

Bank :-M, LiOBNOB.. ^ .........; V t^.
'• FowijSB OR I'HisinMT."-

V

•••";

Jmk :-Qu-.pr4s qu'une banque a suspendu ses operations, il n'est plus au pouTOlr
du president et g<irant de la banque Je contrattcr, en spn non, auoune

^
«W'«»"on^ I^e 14 sepiemb« 1883, James W. Craig, comptable d. 1.
Banque d Ecbanj^e du Canada, adressa une lettre & Hathaway ft Jackson, *

I
^^1"^ '*' '"'""""" •»"« •"' prfisentalion de cette lettie. le cheque de

Jas. HfHbane sur la banque serait bon, jusqu'A concurrence de la somme
de $40,000. J.S. McShpne ayknt tait des arranKwienls avec Halbaway t . -
Jackson pour deux envois de biijiil en AnKl«terre,'dont I'un a itt Mi to
18 septembre, et I'autre le 25 dumeme mois, leur donna son cht^que to dix-
sept du mois de septembje poafr la somme de $36,376. La banque aya'nt
suspendu ses paiements le IB septembre, to lend-main du jour oh la lettre
de crMit avait 6t6 donn/ie, le cheque ne fut pas pay6. Le dix-huit du
mfime mois, CraiR, le

, pri-sldent et g6rant de la banque, * .616graph« i^
Hathjk*ay ft Jacksob de charger le prochain raisseau pour HcSbane, et
que Ih banque le« garantissait de toutes pertes. Hathaway ft Jackson
n ayant pas 6t<!' remboursfis de toutes tours avances i\ McShane pour, ces

„ denx envilJt^^t du prii toUl de tour Witail, ont produit une reclamation
,

aux liquidat«\irs de -%. banque, tour r^clamant une somme de $11.965 01
'pour balance de tours avances slir ^es deux efirois. Chaplin a contests '

cette reclamation, disant que lorsque le premtor envoi a et6 fait, et lors de
_ la remise par McShane &i Hathaway ft Jackson, de son chique, to 17

-
,

»fF*e"'»re, Hijtbaway ft Jackson connaigsaient to suspension des optfra-
tion.8 de la banqbe, et que to president et girant de la banque, Thomas
Criiig, navalt-pas to pouvoir de Tobliger, le 18 septembre, lorsqu'll a
envoy6 cette ^dfipCcte i flathaway ft Jackson, va que la banque avalt

',. alors suspendu ses operations.
\

'
'

^*
^^Tn"

""''"*"» '* c?n'«t««ion d« Chaplin, par le juge'inent suitant

:

(G. B., La Banque d'Echange du Canada and Campbell) ui
BaMKINO (JSAOE. -

*^
' " •_

**

An unaccepted yheque drawn by T on M,' a bank, and member of tbV Clearinir
House Association, was passed in the ordina>y wai, and credWd to N

>
another bank, and member af tlie Clearing Hause. At 3.30 on\he same

. day M tendered back the cheque io N, there being no funds to m«^l it. N
Nfosed to take it back, on the groiwd that it waa.offered too late ; that by

^ - a rule of the Otoarinjt House It should have beten returned before noon-
^^ * ^^"^ '" consequence pf his neglect they 'had- given up the notes for which

the.cheque w^ given hi payment, aijji so had suflfered losS. No usage or -

custom was shown at the trial requiring the r«turn of a cheque befora >
noon, bat-only a temporary ruto of the association which tad not been

• " acted upon. ,
^

^"•"i=^''*"" ^"c'" * cuatmoa, inwder to derogate from-the coinmon law must be ' •

itnct^ proved. tThat a mere tempor% ru^of such an association as
'

? , >
P'oved herein^,^ which had not been acteTupon^ could not derogate
from the ordinajtlrnto of law appiicabto to such cases: (S. G.. La Bmouo
Nationalew.T^Merchants Bank of Canada)

' Z*

canwlwioi* or sa^.-;v ...,..,„. ^, .._ ..!.....,.„ ,....i;;i:""
""7 "••"

CaPUS. V i

V............. -.....;.

, :
«" '8th Febrnai^, 1888; T ^a/capiased by B, and before the litum of the writ

gave the bail required by Art. 828 C, P, C, by a deposit of $200 made by
hia brotherj OftO —'-- -- — • _ ^ /

*^

i-

./,

29»

lO 4 0| iind<r tha Rtllowiag conBeati "Lea parties cuuwn-
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PAOB
tent *t accrplcnt le d6|)0t djune lommc dr deux ccnli dollari hit par O tt

, C pour payer le monlanl Oii Jugcmont i\ rntcrvealr aur la demande en
capital, inU-rfit'el trail, a'il ne donntf pai caution au d^-ilr da I'artlcle 834
ou B-ir, du Code de P. C. le ler niara 1888." T then conteited tb« capiaa,
but hii |)etltlon waa dlimlMed, and' "ha made an abandonment. On *tb
March he gnvo bail under Arta. 824 an^ 836, by pcrniiiaioni of the Court,
rwervinn the rights of the partiea. Oh lOth March, H Heized the $200 in
the hands ol tho Prothonotary for hiB cofta on dlimiaaal of petition, on
which C & O intervened, claiming the money, each for $100. The liiue
on the in^ryention of C waa proceeded with, and C proved that the money
belongej! to him, but P claimed that It bad been forfeited through the fail-

ure of T to Jirnish baiK before the Ist Marcli, 1H88, judgment maintaining
U'b infl^rtrention. tgj.

H«tD!-(In fieview) by his Ilonpr Mr. Justice Tait dissenting, that the above
consent Involved the forfeiture of tbe depoflt ibrougb tbe failurt of T to

:„ _ ^

give bail by the lat of March, 1888. • <__ _V ^
'_

HiLO lo-By the majority of the Court, that there Was no eiproia renunciation of "tn
'. right to give ball after the"' said Irt March, and that such renunciation

would not be presumed.
That the said bail coiild be furnished at Anytime before judgment. (Re».,

Uourassn M. Thibaudeau)..... »....., ,.,....'.„ . ..97
Capias. •

...»•••••-

B, who was arrested on a capias at the instance of L, gave bail' to llhe sheriff
"ndei" •*»' 828 C.P.C, on tbe exDiration of which he failed to give special
bail under Art. 824 C. P. C. L look judgment on Iflth June by default,
copy of which was served on U and his sureties, who were required to pay
•''« "mount of the judgment. On 1 1th July, B petitioned to be allowed to

PP*" nnd P"t ID special bail, on the ground that he^ had instructed his
' "orney to do 80, and that it had not beeh done through ioadvertance on

, \ the part of his attorney
i the petition, which was supported by an affidavit

,
of B, was contested by L, but granted by the Court

, V In RicviKw, Held :—That the judgment granting the petition was not an interlo-

, culory but a final jnflgment. • ',

- That a defendant' arrested under a capias jpan put in special ball at any time,

.^ •
'^ oven after a judgment,and although the bond to the sheriff has been

assigned to a third party who has brought an action on it. ,, "

- ?
•

That the affidavit of the petitioner is suHicient to support such ,» petition if it Is

.
not contradicted. (Rev., Lig^tone v». Bercoviich) ;. 132, 167

HcLD ;---That where goods are consigned to a place beyond tbe point to which tbe

:
' '- '

' carrier's line extended, and suCb^ carrier has received the goods under a
"

,*''ll of •a<l'ng to the terminus of Jiis own line only, abd delivers them

/ '
.

1 .
'safely and is paid the freight to such terminus, if such carrier at the request

-^
,^^

~ ,of 'be shipper undertakes to deliver the gpods to another carrier to be
yv ' taken to their destination, such carrier, by 80 delivering the goods to tbe

second carrier, does not render himself responsible for the delivery of the
goods at their destination, (G. B., Jeffrey v». Tbe Canada Shippi,ng Co.). 261

.
GajirI^ t—««« Responsibilitt ..i....^...

; ,
'

42
'^^- '

' CLEARtNo House :^«e« Bamkiho .'! '.,..,. ....'.*."'..'*."*. M6
'

C losk'Season^—we Oamb' Laws . im„ „ i * ^ .1
"** "'*

OOMIIEROIAL :—<««' PaRTNVBSBIP ........"... i OStR

2.^_ Co¥n|,oiA,L Matters :., ....;. ;.,„„„ .,,.<r... 83^~~]~
CoMaky. '\

.

«.....,,...,.,.... , ..^

H»LP:.^That whenan incofporttted company is in fact insolvent, a winding up
:X ^" order may be obtained against It before the expiration of siity 4ayB froiiC

' /''
7 .

the service of a demand of payment of an overdue debt on auch company.

%

/•^
'

(V,
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97

261

29S

113

2B6

^83

PAOS
Tlwt when « tMtitlon for luob wiqdlng.up ofder li proMnted btfore lucb

dtUj hu expirad, tin petitioner mutt allege and prove the Iniolvency of
the oompanjr, when «uob ini61vencf it not acknowluilfed, or when one of

' the other catea under which n company it dt'eniuU iniiu)v«nt doet-not
eiltt. (8. 0., Tho fe. B. Kdd/ Manuf^cturlog Co. vi. Tlie HendeNon
Lumber Oo.)vv » • '.*.......; ,

'...',...'. 184
COMPINIATION . .*.. ,.,. .y,',.'..„....,.„,,•„, , ,....,..

^

80
CoMoiTiON :—«#« Witt ...«,... ..r..r ....'..»... 213
CoNtTITUTIONAt :—«#« UanDAMUI ',... ,.„. |M
CoNTHAOT.

IIrld :—That UDleii th« Workt of an author are oJ tuch a nature at be held to bo\
i immoral'iinder the Crimini^t, law,- thoy are not contrary to good morals'^^

yitbin the meaning of Art. IIBO of the CiriK)ode; '^
•That the fact that a booli hat been placlbd in the index Uhfomm prohibitorum

by th« UongrvKation tie I'lndex will not aBfect llie validity of a contract
between a boolc«ell«r and an agent for obtaining tubt£ripttunt for luoh ~

' worlt. (!$.0., Tach«i»». B6rome),... ....'. 180
CoHTB I—»ee EXPRoPltlATluN ., .'..,. .;,._, 45
CUHATOR *—ite Intiruiot., ,'.... {... ....^.•'..

DaMA(IB8.
109

¥,.

Juiiti:—Que lad6nottciation fautie, malt faite yruderomm et avec oauie probable,

n'expose le ritgiatrateur & aucun doffinage, 4|me li la perionne accutie

(B. 0., Montig^njr

111

Mt ensuile lib^riie par'Ie petit Jur^r. (Art. 1063 0, C.)

, J
««. Trifflel and Labitrge) '.

',....

DAifion. ^ " '"

• By a deed between (J, a proprietor, and O, V Railway Company, of a piece
of land lor the purpo>cg of th*e Railway,Jt was itlpulated in<«r alia thatU
should provi'dQ two ckotaings for the use of O, but no time was speoifled

wltbin which tbe work should be done.' On 2lBt July, 188r, U brought'an
action against '^U for $400 damages for neglect to make the crossing, and
alleging a protest on 7th of June previous, requiring to mak^ the cro»8-

'.. in(C- O pleaded they irere not put -in default, and that C had suffered no
damage. Evidence showed that one crossing had bfen made before date of
action, tbe other commenced as soon as the protest was served, and said
Crossing completed about tlie Otb Jiily,

Hkld:—That nordamageflcouid accrue under the law (AH. 1070 O.C.) until the'

Railway Company was put in default.

That as no damages were proved to have been suffered a/ter\tUe protest, plain-
tiffs' action must be dismissed. ,B.O., Crevier vs. Tho Ontario A Quebec
Railway Co^. :.'9|^i., r.......„ ;

JcGfc :—Qu6 lorsqu'uHe partie qui aun contrat admetqu'elle ne I'a pas exicutfi, son

^
admission rend inutile la raise en demeure pr£>alable h la r£clamation ^n
domniage. (S.C., Langevin vs. Perrault)...... , , ,.. 121

• Juofc :—Que le propriiuire d'une maison tncendiue, et doat I'^n des murs endom-
mag6s el qu'il a n6glig6 de domolir s'^croule quelqdes jours aprisl'inceu-
die, est resllionsable des domraa'grr resultant de ce^ ixroulemcnt au propri-

^ .

*•*'"* voisin, et causds par sa n6gligence. (Q.B., ](for4heimerand Hi^tcbin-'''
son)

, •..., V

Jdo£ :—Qu'une Corporation municipale est responsable des dommagea caus6s & un

^ ^
individu, comine r^aultat d'une chute faite sor' un trottoir, si I'accident— i - n'«8t pas da uniquemebt au mauvais 6iat dujj^ttoir resultant de la temp^-

\ »ture, Sana negligence de la part de la Corpor&tipn,,mais est cau^d par nne
, difKrence de niveaa aur le trottoir, que a exiatd ps&dant nn'tempaaas^
long pour conatitner la corporation en- nfigligence'. (S.O.^" O'Connor ' t«,

TlwCityofaontrean .. ..,/..

S8

138
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R, fof hinxrir and on bcbalf of • number of Rbarfboldtri Jn M, an Inoorpor- '

aied company, applied lor a wr|l of Injunction to prarrnt lh« payment ofa
"•'*'**"'* Tilt writ wajijrantrd and long fnqiiOtemadr, and Ihe hijuoc. r'
tion diuolrcd by ihe Judgnicnt rend«r«d In lii« la.e . M, ilM-roiipoo, brought
nn avilon for dnniagci agninil K, to rf c«*|.r intgf a/iiran amount of about
%lfm olaimrd lo h«r« been «t|itndrd fbr frn of exptrin, couniel. etc.

IIKI.D :-()onHrroing the judgmint of ibe Courl below, ibat the iilfHirii of ibo Com
pany H baripg been ibown to b« In an nniailNfactory londllion, any.Vrie
iiitereiiicd.ln it had a right lo makean «iiqiiiry into ii« po»lllun, and It Ijad
proballecm.fe for so doing. (QB, The Monlrral Html Hallway Co. Md
Rit<J^le)

,
'

1^3
" >lM.i) :-Conflrmlng the Judgment of f be Court below, iW I-.Cj!J! 82"lh«t aa plalii-

HIT, Appellant, had made option to keeji Ibe loU of land purobaied from
rcipondent. ingiend of rrfuHlng to. carry ^.iit the aalpi, hi he might have don«
on diBCOvering the diflkftocu between the notual width of the atrect on

. wRicb ibe im|d loiB were lituaied and Ibe width Hie said atreet wai reprc-
^, . fen4ed to havp, and as be had not prored any actual low lufl^rtc^ by bim

'n t«n«eqiience of laid difference In the width of the street, be wa> not en-
titled to recover damage, from defebdani*. (Q.B, IngllnandPhilllpa) 185

' M brought acliort againtt it to recover damagei for loss alleged to have
bee« BugUined tjiiougb R Bbutling off the supply 6f water (rom R'a mill
Which was further down itream than M'B mil!. It wag shown bj- the erl-
dence Ibat Ibe water supply from bolb mills came from^k pond across the
outlet of which R» oiifrtir. bad built a dam about Hlly yebrs before the time
of the action, that it had always rtmnined tltir iioprty, and bad been
always under their management and control, that It bad acquired the
rights of said au/««r», and that M bnd recognized R's rights. No proof of
any B|iecial damage was made. '. IJ^-

lIiLD :-i-Tliat M'8 aetionmuBt be dismisHed. (Q.B., Merrill and Rider) l'„.rt.iPl86
> DamaOHS :—«<r A(ilCNC7...... >

*' :'-M«LlBCL
,

".".7.*...*....*
50

" :—M« Pdbuc Orri'cBB , ]!!!"!To"".."."."/.',.".'.r.. so
DbRTORH :—(M IllPRiaoNMRNT

,

"' "
,„.

rw ,. . -
• 104

Dkbi>.

Hkld -.-That an onerous deed executed by a solvent person, conveying real estate, *

followed by tradition and delivery and open and public possession, will'
not be set aside as fraudulent and simulated, on the demand of a cbirogra-
pbic freditor, although the vendor's circumstances may bare changed
before the regrstratjon of the deed lour years after Its di^te,

That the date of such a deed tmn.tting frM may be established by legal proof
against a third party. (Q.B., The Eastern Townships Bank and Bishop) 207

DrrKCTS :—i« Wabrantv ..„., ; . . „ „»j.

HKLD:-Tliat where a husband and wife, who are se|)arale as lo property, have
appeared jointly by the same attorney in an action agalAst the wife, a #
petition by th«wi»» to quash a writ of attachment before judgment in such *
suit, unless authorized by the husband, is null, and will be dismissed on
demurrer. (S.C., Duncan and JFoy) 277

DirdisiT FOB Coats:—«M Rbtikw^
;

.".','!"*'!."""*"'
159

Dksistkmbnt :—«(« Insorii'tiok
»'"'"

VI
DiBEOTonB -.—ue Bank ,

!1'.!!""!.!!!!!".'....""
•••••'".',.

Do-vatiom. • ^*

Held :—TlWt registration ofa donation has the same effect as insinuation under
. .1*«liw In force prior to the Statute 14-lC Vict., ch. 93, sect. 4. and this

applies to donations registered before the above Statute, and not ioain-

""^.
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Tlwt giru m«d« lo A contract of B«rri«ii«, to take tffliot afiar tba death of iha

donor, partako of tho nattir* of wlllt, and a marrtage eonlract containing

' , „ auoh dlipotiilont muit b« r«glii«r»d within ill monthi from tba death of

the donor, with the declaration rtqulrnd in tlie caie of a will, In order to
- give itelTect agalnii tliird partiei, and th«i want of mich ragiatratlon «an

b« inrokc'dt'rrn Ngaiiiit mltiora (H.('., i'ar^i vt. Allan)

Donation ini!«r firoi,-

. ,
Jt'Oft :—Que ri, dan* iin aeie de donation, Iv donataire a'ett obllg<t 4 fklre vWra un

' lien, at ft I'enlretentr, dant ta maiivn, i\ la charge par ca dernier d* tra*

(^ valller pour liii, luiTant ««« forc«i ft oa|>acii'>i, II |Miiirra Ctre condamni k
pHjrerft ne tierii line iwneton viNgAr«,fn argent, I'll «>•! proiiv^i que la vie

commune est doveniie impoiilble enirn eui, qiiolqiie Ipm circonttancei et la

vuiiduke det parlioe n'alvtit pai chnng6 depuii la donation. (H.O., UrU
cunt dit Laraarclio ti. Bricant dit Uamarche) „

:«.

149

BrioMOi.

^^ HitP

.«

50

80

104

HcLD

:

Hklu :

207

278

277

169

37

220

That tbt I&9 ofBRgland la force on the ;H)th of May, 1841), applies to&
lult bated on proiniisory notcii or billi of eiclinnne, and by the lawa then

^
in force in Riigland, parol evidence i| admiuible lo eilabHMh the relalion-

,.^ ship between lh« parties to such (Tromlsiory note or bill of exchange- (H.

^^ 0., Nortbtiold and Lawrence) , ..l,,,, ,„

£nDiiioc o( fact posterior to dale of action, admission of. .,.,

BzvapTioN () la forme. —"V..—
HiLii :—Uy nil Honor Mr. Justice Urofs (dissenting), that where, as in the present

CAte,aq Act of Incor|iorHtion is in sucli general terras, that fierions all over

•

''

the world might claim to be incorporated under ii,,and their nets might be

contrary lo Imiierial laws, the defendants who were attacked by such cor>

|)oration should be allowed the utmost latitude in urging tlwk objections

to the c'onsiltutionalitjr of such Act of Incorporation.

—By His Honor Mr. Jusiiee Church (concurring with Mr. Justice Oross on

the merits), thai as regards ihe procedure adopted, a portion of a pleading

cou'd be struck out on a motion-

—By Sir A. A. Dorion, C.J., for the majority of the Court. That the allega-

' tio^i of a pleading might be attacked by a motion.
'

That ihe defendants had all their rights under Ihe flrst three heads of ihe excep-

tion which bad been admitted, and which alleged that the ISociety was not

incorporated ; that it had no right to appear In Court ; and that Its Act of

Ibfiorporation was uttrn virei, ' -.

hat a pleading must be founded apon facts distinctly stated, and not upon in-

ferenoes drawn from facts.

That in the present case the allegations of the exception which referred to vowii

f and to rules and regulations, but did not state what these vows and rules

and regulations were, should be rejected. (Q.B., The Mail Printing Oo.

. . vs. The (Company of Jesus). t..... ..•..>

Exioution:—«««Uppo8ition i .V,.j ,

BXICDTIOH or JODaMIMf.; „.v .....r

BXKCUTHIX.

H ILD :—That even where an executrix, who is also named aS V^ministrator of an*

estate, has power to substitute anotlier p€i^6n to manage the estate, such

executrix remains personally responsible for the acts of the person 80 sub-

stituted, i

That the fact of the person' substituted harilig enjoyed a good reputation, and

^.u - being ^good standing, does not entitle a testamentary executrix so sub-

stituting another in her place to the benefit of Art. 1711 0. 0., even
' when such executrix is entitled to substitute another in her place.

That the fact of such executrix having made cheqxies payable to the order of

^____ her agegt, instead of the borrowers, where investments were intended to

;209

4

.f
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Oami Law*.
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Th« <l6fl>rid«nt mu cburgfd und«r irodoo. IMS mi HOT witb h«»ln. u hi.

hlbltwlitawn, ihrttcnrcinMiofdoer
""K «n« pro

"
''lSrkmJ.M;'^''r".

*""'.'" "^ '"'^'"" "' ''•'*"*''"•• »"" """ 'htr ^bttn kiUed in OnUrio and lont to him ft-<m tlitre
;

II.U. :-Th«l tl,« ,K,„.„|„,, «l K.n.« ,1,. th« prrw-t la*i«nce.dm)d..rio, th«

Uw. of U.I, i'roriDce
,
ibat th„« law, do not appl^ ,„ „.m. kllwTnOBl.rio.nd lB.,K.rUd Into tbii I'rorlnc dorlng ll.« c o«. »«.«Tln..m«ih

. M.b.r.,.„odlrec, prohibition to i„,«rt; tl.Jt tb« ;:rrwb,rSP«.««ioa i. prohibited under ..Id l.w. n.u.t „eee„.rlly ... game uLllhi. I'ror.nce In contravention of the Provincial O.m. Uw.Tik!„d„!l \

.;;'D:rrdt!r:r:::!:-::r <»'«'• «-i"?8r.:«'
Goon MoMAi.. :—«o Wiu.... ,*..'.'.."'....

' *" ""'

HoT.i. Kiipn.
'

* f 213

J»..-Q«. rMl,ll.r 4 ,.l J„ .»,„.„„, „„„,„ „„ ,

Bypotiiku :—wr Licnoi
"

*

\

IMI'RINONMINT.

H.U. -Conflrn,inK the judgment of tl.e Lower tJourt, that .Section VI of the Ood. ofOlvi Procedure provide, cerlain penal.ie. for tl.e commiMion of thrlc^Hmcnfoned therein,,„hiie .Section Vn pr,„de. f„, coercive lmpri.o„m,i
to com,M,l debtor, to ,K,rform the act. re.iui,*d of him, and wh7c , hThLomitted to perform/and that the «id provi.ions of .aid Section, .r^ ,T

Ill

X
r-

Pernar^ and Bednrd)

Indkhnitt, Division or.

Jvak :^Que ie monUnt *. lindemn.tc «ccord<« h la veuve et aux enfanto de celul

/ oppo.ltU,n do prejudice reepe.tif „ppro.uy par chaeun (Art. lOsTo C )"^
(8.O., Hyne. v.. Tb0 Grand Trunk Kailwaj Co.) '\,

Indian, Salk ok Livoor to Indur ,,,,'
'"

'• \^^

Injunction. .
" "* *®

Jmk :-Que, loraque I'imanation dun bref d'injonction provi,oire .emble. .ou. le,
-<^ circon.t«„ce, ment.onn^c. d.|i, I. requ<«tc, demandant l'4m«n.^io„ dV2^

.1.

-4-

-r-.



W. •
''

i

^'

l!(DiX.

Ik*

m

I u

lot

toll

kll

»
... as

... SOT

>».. US

hit

hv- '^

mi

h*

In

St .

N-
ml

"^l '

m'T
'

.. tis

fi lis
. •

1

111

K
,10*

,#?••

tirff, ilfratr cauMr m «16fiii4<ur ^nt d'laaoiif^ntoni* qii-il •'•n ^urrsli
Mtaltw an ra()a«nHil |>«f ItnNa dac* braf, II Moduli |hu em fumk.
0^0^ Vtrattto »•. Th« Clljr of llortii«tl)..»..,.rt.......

iNiciirTiON.

iluci I—4||i'i»Bt Inaeriptlon h l>ncoiHr« at twiiir •uditlon, <i'iil • ait wn ^Bhi par l»

, ^ J"iMi|«»»* wBdii iiir tctia iMrrlpiInn, na paiii aarvlr poiir HiuiiiiUt* la cam*

^. <la Mlii*««M, lurM|ua ralui qui a ubUnii «• JugamanI '•n til IMm*, m»ia
^H'il doll y avoir uo« boUjnIU iM«rt|*ll«>a. (M.U., PrtrMlalM ti. Plgwa).
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fNMI.viRvr

iNietVINCV
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iMfl'HAHOa.

11*1.0 :—Tb«tlB Iha abtanea ofn |MMlilf« atlpalatlon In a polloy of Iniiiranc*. that

ueb pnlioy alMll tarnliiala ai luMin of tha laat dajr inch piillcy lina to run,

urproitfuf an <<«liilill*li«i| -InTiirinblR ciiiinni, «ii«ll iKilloy will ba bald lo

.i
'

''"'''UlPllllf^
"" ""' '"^ '^^ **^ ''''''^'' '* '* drawn.

Tliat wlMjRMHIHluiCiir a Iim* uiiitar m |MHk'y of liituranra la maik* hj Iha In-

I
Ik rcfiiavd from tlialuutial by Iha Intiinr, wlio danlaa

%..

uaal la ly walvar of'aajr condition of ilw pot

H U., Tha Monlrtar llarald Co.-^i. The N
01

*•!*. ••.••*

.<T»»B#.|

10»

• Joafc :--Qu«>«,^|^vitilot)ici)iit<'nii«a d&na t'npplirittlpn |Mmr naaiiriWFip font p•^ ,

ll« (^u coatrat, (|iioli]ir«llaa na |«i»flt paa rcprixlHliet )lft|| Uk police/ (Q.U.^s'^

The Olaagoac * London Iiiiurafloa Uo. and Leclalr)„. m'. ( '....^'.i.. ^^4
ImtiaANitK i^j'M AooinaHT. ..,„» .>..'.....». Ue

Juo* ;—Que le curateiir ^ I'lntardlt ne pent, aana %uthorliatlon du )uga,M^|ieler d«

^ la ienlanoe la nilavant d6 I'lotardlotloa. '(^.C, t^idx dit ONtawot and
I'rouli dlt OlemtBt.)..,»M. ....'.,^...^..,

iNvwroRr , ^„ .....as. t, »,

.'Junoi, Powiai or. .• * * '. '/^

HiLO :—That a Judge who bat appointed a notary to make an inventor/ of» lUccM-
Ion hai power to rvToke iiicfa appointimnt on lulHeianI grounda l^ing

* shown- (Rev., Tnideau T(. Tradeau) « 131

JODOMBNT.

.Jc;ol! ;—Qua le mu! Jugement do la Odlir eit celul qui eit paraph6 par le Juge qol

,
I'aprononc^, et enauiteenregliir6; ctquala t'ourn'a pHijuridirtion ponr
'enqu6rir de I'eiaolitudn de ce Juniment, ni pour le changer ou lo modl-
ttwf, (Artt, 47.1, 474 U.P.C.) (jJMttiwninKVi.Spacknmn). , :i4

Ilii.n :—Tb«t the Jadgmenti of the CounvMSPieea'a Bench arc expcuinry without
i>eing onraglitered in the oMca of the Court which rcndeivd the judgment
.irom which the appeal is taken*?

Tli<t wheru notice of taxation of a bill of 4^tg hnl been duly given, but /
£ tto bill appears from the date of cancellation of the itampa to have beta

^
J^**

**" * »ub»pqueiii date, auch taxation will b« held to have been done

VV*''*'''^! uOlMJ! the party objecting to it proves that it was irregularly

don*. •>'

That where an eitacutloo iuuea, based on a bill of coats, wbfcb has been
taxed without notice, and auch execution is opposed, tbedpposltion #ill be
maintained

i
and where more than one bill is in quastion, ahd a retraxit ii

produced for the que which has been taxed without notice, costs will be '

•^ V awarded on the opposition up lo the date ot the retraxit only; (Q.B.,
^•' Wells and Bgrrougbs) ,'

q|
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; • On the iiah\ May, 1094, the Jesuit Fathers, who were then the Seignean

; »'"'« Seigniory of Uprairie, ceded to the inhabitants of the pariah of La.
,

' prairie de L.4 Madeleine, of la Cote de la Tortue and of la Fourche and Fon-
tarabie.a pie<Je of land to be used by tlicili as a Common, but without any
right to alienate any i>art of said land, dr to use it for any other purpose
tlian that of a Common. ^

'*>"'« ^"'""«''' George '•.c. 8 (1 822), a Board, consisting of a president
and lour members, was created for (he pu/rwse of administrating the Com-
mon, which Board was constituted a crfrporaijon under the name of tfie

" m-sidenfet Syndics de la Commune de Lapraiiie de la Madeleine."
'^ On the Hih October and 16th November, 188:i, the defendants, who then

* '•el'l the office of president and syndic above referred to, acting in their said
quality, leased to one Julien Brosseau a pan of the said Common tor a per-

, V .

*' iod of nine years.

^ / '^^* plaintiffs, who were proprietors, having righfs in the said Common,
^5?

^
'"'<»"B'»1 'he present action against the defendanu, alleging i«f*ra/iVi that

. '^'e<'«'«ndant3 had no authority to grant the said lease, praying that it be'

annulled and set uside.

' '" Deftndante pleaded a varioty of pleas, and among others that they had
the-right to make any regulations which they believed ncqessary for the
maintaining of the sjid Commdn in a proper condition, and to raise the
necessary revenues tor this purpose ; that the. Syndic had frequently leased
to djvers partners, and even to said Brojseau, certain parts ot said Common,
for the purpose of obtaining' such revenue, and that with the knowledge
and consent of thpse having rights in said'^Joihmon.

Held :-Dismi^sing defendiinl^s' pleas, that the only etfect of the Statute 2«eorge4,
c. 8, was to provide for the administration of the Common, without in any
way changing th# nature or destination of the property which was gov.

,

erned exclusivelyV the origJlDal title under which it was conceded,
"irhat the powers conferred on the President and Syndics of said Common by

'- i said SUtule can only be validly exercised for the purpose provided for and
Contemplated by the said Act of Concession.

'

That the lease granted by the said President and Syndics was contrary to
thelntention of the said Act of Concession and the purposes for which the
said Conimon was established.

That any similar lenses previously granted by the said President and Syndics
«nd invoked by the defendants did not constitute a valid de'ence to plain-
tiffs' action. (S.C., Barbeau vs. The Pr^ident and Syndics of Laprairie
Common.) te

' o •
.,

.Juofc;:-Que lorsqu'une maison louce est insalubre par sili^te de I'humidite causoe
par un drainage insuffisant, et est i\ cause de cela jugee inhabitable par les
medecin3,-t*ryalieu ila rcsiliation du bail ii la demande du locataire.
(S.C., Brennan vs. idler) '.....

Held :-That where there is a tacit renewal of a written lease, »not ice for the pur-

.

pose of terminating it must also be in writing. (Q.B.,J^crolx and Fauteux). 270
Legislative PowBR :^AVe ii/ira «»>«« ,

* *oq

Lessor and Lessee.

Held :—That where a lease contains a prohibition to sublet, tBe privilege of the les-
sor extends to all the efffects of the sub-tenant which may be found on the

t premises. .

That where the lessee has furnjisfied the leased premises eii|Hciently to
secure the rent of the same, th^ lessor cannotJ|revent the lesiie ftom mak- ^

;

"igsuchdispositiort of the remainder ot his eff^ts as he may see fit. (Rev.
Vinette vs. Panneton) ;...^

'
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LiBIL IN Plkadikci. \ I

T, the plnintiffii, a Rrm of«drocate3, brought an action under N'o. 578

against M,>|o recover $372.80 due for professional serrices. M pleaded
-<^ ignorance oflaw and want of skill on the part of plaintiffs, and also charged

them with acting contrary to the instructions and against the interests of

M, to whom, bj reason of their incapacity, plaintiff's^used great lofs arid

damage. While the cause S78 was still pending, T OTounht an oMjon un-

der No. 181U, against M, for libel, as contained in the allejg^ticm^^aid
'.>" plei^. Before the hearing of the cause lA 16, judgment was rendered ih 578,

;"''t> ' disroiming the said plea. At the trial of cause 1816, proof was o&red by

.
, s- -'fi T of the jiidgmentin 578, and objected to by M as "being proof' qf facts

.,/ '
,

posterior to the action in this case." ^ -

,^>.' ' > The Gpiyt reserved the objections, aodpFt judgment on merits.
,.

,^ HIBld :—Overruling the objection and admitting'the evidence objected to, that the

allegations cohtit|ned in said plea, which had been pronounced unfopnded

and dismissed, constituted a written defamatory libel against plaiotiff'i.

That malice was properly and legally inferable from the. nature and falsity of

the charges and the manner in which they were made by M agS^st plain-

A^ tiffs. ^
.

•

That plaintiffs were entitled to recover damages fto/o M, (which the Court

assessed at $300 with contraintepar eorp» for the,.payment of same against

the male defendants. (S. C, Trenholme v«. Mitchell) 4

Jvak :—Qu'une partie dans une cause qui est injuri^e dans une piice de procedure

^ dans la cause pent, par uqe action distincte, rcclamer deS dommages de la

partie qui I'a injuri£e, et qu'elle n'«8t pas tenue d'attendre, pour intenter
.

son action, la fin du proems dans lequel les injures sont profcrees, mais que

le ddfendeur, dans cette action en dommages, pourra demander la* suspen-

sion des proc6dures jusqu'ik la decision da premier proems. (S. C, Guy
'v« Schiller) . : i. „ 50

LiciNCB :—««« Mandaui's ., ., 196

LiCBNcc TO CUT Wood oJhGaoBN Lands.

Jvot :—lo. Le droit accord^! par une licence ou pSerinis de coupe de bois, sur les '

• terresdd laCouronne, en vertn des HfatiitS'K. C, ch. 23, 8. 1, et^uiv , au» '
,

joura'hui Statuta Refondus de Quebec, .art. 1309, et suiv., est uu droit

t:. imnqpbilier, susceptible d'etre bypoAi6que, sous reserve des clauses resolu-

toires- contenues au pcrm(ir

;

2o. Lea 'titres 6maD9nt dlrectemfsnt de la Cburonne, «t, sp6cialement, les per-

mis de coiipe de bois employe par le Commissaire des terres de la Oou-

. ronne, en vertu d^ Statufji ci-d^ssua cites, ne sont pas ^ermis Ma forma-

litc de I'enregistrenijent

;

; > - '.;

3o. Une banq>ue, qui est d^j& Cf£itnd6rO bypotbScaire sur im immeuble, peut

valabifement payer aved subrogation une cr£ance lenregistrce anterieure.

ment )^ la'sienne^et qui lapritn'e.:' (S. C, Mignv v». Kelly).......,. 144

Liquidation:—«e« SccciaaioN , 154

LiTERAKT Works --^iee Contbaot" ...-........'.. .;,........ ; 180

LoaK :—W« PRBSCHIl'TipN..., /; !:......,..;.;, .......,........y...... 29

Loss:

—

fee Insitraiicb..,, ......;..,."... ..........',..... ^ 61

Handamds. "
.

Jug£ :—Que la legislature provinciate peut autorisei- un conseil municipal iV passer

des reglementapour rSgtemtfriter ou prohiber dans les limites Ae\fL miinici-

- palit6 la Vent« ijes liqueurE) enivrante% en detail ou en ^ros, et qu'tin tel

T^glemept, ainsr autoriso, est legal, et que le perceptedr du revenu provin-

ci^ ne pgut aecorder une, licence ^nconlravention & ce r6glement. <S.C.,
,

Lepise vB.iLaurent.).... .......'...,,..«......,...;...... .,..i 193

Hbld :—That in the case of A complaint ioaade by an fixpresA Company against a <

* Railway CompaD7, that the latter has not granted them equal privileges

« '
' - '

'
'

»

' -^.'M

X/':-
J

-. 1

•/



' *

mU INDEX.

• :.•
*ith other Express Companies, the lUlIway Uommittee of the Privy
Council has jurisdiction tp bear such oompUint, add a sufficient remedy
beinR thus provided, a mandamus will not lie. (S.O., The Ontario Ex
press & Transportation Uo. and the Grand Trunk Railway Co )

JIani>ati! -.-^see Bank,
, „

«»w»jrvo.>..

MAHni40Bqo»THAot:—«e Donation.../ ..,„.!".."3 '

mijj -.—lee Damaoih ...'.,...,....

Mrs KN Dkmkurr .:........"......'........*....'

^
'

MiTOVBN :—».e-DAMA0IJS...i,
Moi.iKrcATioN .—lie.JcDUUKST......

'

. .

" '"'"""

PAOR

'•••«•» •*«!

-P"-

.Monthkal:— tee Kxi-bopriation..\""'

..y.

l..y..
MU.NICII'AL CoBI'ORATION

MlfoAL I.nI^ancb.

^ _

Ju«fi:-Q<ielereni)uv'ellementd\ino assurance mutuelle constitue, de la part de
.

1

as3uri,uneriouvelIe obligation, quant aupaiementdes primes diatinctes' de c^lle resultant de la.prerijiiire assurance.
Que la propriut6ns8urce,et qui est vendue, cesse d'etre converte par la police s'il

,
•

n en est fait un transport i l'«^heteur.^(Q.B., McDonald «nd flesster). .'..,..

.VOTABIAl, SBRV1CB.H, RbsPO.NSIBIUTY K3R
NoTiCBj—we Leasb.i

:
< ..,."'.."""'-''""'"'"'

,

NoTicK OP Action -.—tee Pdblic Offiobr... ......" !'.'.•..
"" """"!

JJOTICB OF Ta.\AtI0N......
.^ „ ^.

'
••••..r.".,.

OfPOSWlOS.- /
'

Jufiii :-Qu'Hne opposition d'un cr6ancier hypothicaire, dont les droits ne Bont pas
constates pas le litre 'dont la ratlfication'est demandce, ou^iar le cetUficatdu Rcgistrateur produit apris le huitifeme jour qui precede celui fixe par la
presentation de la demande, est irrcgulifire.et sera rejetuesur motion .8.0

J..; ,
Guerin and Craig) ,.....'. ..'f... ,j^;.j( .... ^

;>gUtD :-By His tlonw Mr. Justice JcAnson "(di^^pthat ^'iSosilio^^
-

,

e»c»J'ort of a judgment for more than is due wiU,riotirewithOfitalIeirHiff
; »^ *'">'"'e excess' is not due and owing.'
That a party Hi a case citanot oppose fhe execo^loa of a judgment for a debt• by alleging merely want of due and formal taxation of costs.

-
mLD --By the majority of the Court, that the costs on an'acUon must be taxed

that t^^ execution isauea without such taxation with notice, an opposition-_ will he to such execirtion. (Rev., Scott vs. AlcOatfrey
*-

.
*"

rARoi. :—we fiyiDBNCE "....:,:..'.:.•. •»

. Partners^p; * '
i

-
< ,

' *
•••••••••• •—

'

-

^""^
"^I?-

* l""'*"^"»"p between contractors, tortned for th« purpose of doing
, .

ipiswess as railway conirHctors, and the building of Jailways, is* com-
mercial partnership, Hud-any claim between stich partners arfifng out of

. ^
the partnership is subject to the prescription of five years. (Rev . McRae
vs. Macfarlane)

........ ^
'

Partn'brsbip -.—seeQui lam ..'*.;..,'" ' "'''""'\'""'-—

' F'ABTNRRSHie -.—see Transfer'... ......;;....'.?*
—•••.'••.... ......

Paymbnt :—Me PftoMissoRY NdTB....... ..!.!.".
••.••..••.........„

Perbiiption '..,.....<
:

........'"
••••—••-•.'...

Pleading ;_«ee Libel .....'.........
—•— .'.,^.....

Plbadi.ng:—Me .Libel......... i....... ..".»...............'......

" "'

Pledge.
'

^
'* —r-Jtv"---"-;'—•••"••.••

Held :^That where trustees had taken possession ofa railwg>tHinder certain etatti-
, , , ^

tory powers, which autborizeil them to do so in tbe event 6f default on tiie
* .

part of the railway^company to pay thp kit.er^st oa the boitfis of the twi-

130
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121

138

M
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^Kt»^X.,

V

PAni
for a.pefUkI of 90 day* nfter it became due, and which default bad occurred,
«ucb trustees were not to be considered pled^gtes o( the ,ro«d, and they were
not liable for supplies furoiahed to tlie road before tbcy toTok posse^on,
even al^ougb si^cb supplies were necessary for the runqjng of the road,

,
and even although such supplies wew furbished at i titae when the Com-

'^pany was in default to pay such interest, and the trustees could liave

,
taken possession of the road 'under the snicl statute. (Q.B.^ Frirwell and
the Ontario Oar A tfoundljr Oo.) -,«v ,..:,

PoLicr \—*te Imsubancb , , i
, ,.w..... .,:. »„

PosSKssioN or Dkkb, AifTER Kxpin^TioM or ScAson ",

..,.': ij
PRKji^KieNCE — Aff Fraud

,..*«(f,v.'..
.,"... .„ ,.'.

, ^
."...,

pRKsraiPTiov^
> '' J

'
' '(

Juoi; :—Que la cr69nce rcsaltaot du prCt d'une somme de denicri' ne se present que
. * par^nteans, tnumc si^ apris lepret,Ie dObiteurti'tsonsea'tiau crcancier un

billet proniiss'oire qui serait'prcscrit par le lapn dc cinq annces depute
IVcbuancedeceHlflet. (S.C , Casgrain vs. Prevost.) 23

12p

204

3

33

pRKscBipTioS -.—iee Partnershii-.

PREsqi^IPTION :—«<> .Sehvituoe

Priviiboie i»—««f> Le(«.<<or .

•*;

00

109

20

» \ 286

"•< ".-'.v.
.' 266

„„,. ,'.„.,, 04
PrPHARLE OAUttK r—««e 6AMAGil.<» .•...,„.....,^ „ 1(33

PRoriDiTiy^ > ,
" -~

1^ /
Juoff :—Que lorsque deijif dei^andes sont coflnexes, pt (jnt pour but de rcclameria

, mcme cn'-ance,' on dIoH ie» r^dnil* aiin d'vviter des jugements contradio-
twres. (^U., Ddpatievs. Gihb) ....'. .,...^''. ,....;

Procwi'ub .—WSjiHSTiTUTroi^r Attorkbt ,/i..,.',.'

'Promisuouy Noie. tff^ , - • ,

Juoi:—Que, lorsqu'uB billet tit payable" few domicile du crcancier, et qu'aprCs
: TcchiSanre le crcancier ne soit pas en jMJsit on dc receroir le paiement qui

lui est <^|^ parce qu'il anmit'd^poac ee Wllet aiUeurs,' il devicnt -ensuite

payable^n^raJenienti'jet que si ce croancieren poursuit ensuite le montant
en justice, suns cii afoJr f>*it la aonian(^e an ddbiteur. il paiera les frais de
poursuitesi cff ''debiteur 'dcpo8«$^ le jnontant en cour, sans frais. (Q B.,

Lessard and Qenest) , ^ • ...

ProMHSOKV KotE )-^M« Pft|^ORlt>TI0N 29
pRoMissoRt NotSs

Pboup :—»e« Damahes *....

pR(M>r>—Wf Dbbo .... ..j...^ ,..".

PiioTEST •

—

see D4j)iaobs -....k

Public Offioer.

'Jlo^:—Que la question desavuir si un officier f)ublic pent invoquer s4 quality, et

<* V* P'**"**" <lcfayt dc Vavi^entionne dans I'art. 22 tr.1^C,M se preaflite
qu'au ess ou il auralt caaMsie bonntf foi I'acte dont on srpjaTftt^qne
la bonne ou mlbvaise foi est ufite question qui affecte le mcrite, et net
utre &6aif« qu'avee le merite de la causft^

Qu'en vertu de I'article 161 (^.C^ un dcfiyndeur a droit d'opposer i\ la de-
- . mandc prineipale unc demande incidentc, qUoiqu'elle ne dt^coule pas de la

mCme source.

.<Jue le di'feitdeur ne pent opposer en- compensation h une demande claire et
liquide ^es>d(Hinnage8 non liquidcs, mcme . lorsqu'il les reclame par une

' dettiande^ineidente qui est jugcc en meme temps que la demande principale.
(C,©., Masson vs. McGowan) ."

^ati delit :-'See Indbmnity < .'

,
Qci Tak ActWN.

'
'• ^

'

_
Exva :—That where all the members ofa partnership are absentees, a qui lam action

. will not lie against them for failure to register the ^aid partnership. ,

*v

*

^/

-H

''I

80

^
.^. '



y/

liT. INDEX.';

That the statute provid«8 onljr for the caie wjiere there ii an omiHion lo regis-
ter wlien all tffc partners reside here ; or, 2nd, - where some of the partners
reside here, who are obliged to act for those wb^re absent.

That where tljjre has been iSn'omissiou to register, and the 'delay has expired,
such omission will not be cured by t, registration made subsequent to tbo

.
expiration ofsuch delay, but a qui tarn action issued aftcr~ such registra-

' , tion has been effected should be without costs. (Wk^., Jelly vs. Dunto)mbe) I

RaII>Wav: —Me PlgD(;k »-..'. j.,g

RailVay -.—ste Thi'btbks Jf,
1

'" "
q.,

ilAILWAT OOMIIITTKIC ; A 306
Raii.wav Crosbinos ,

"
"

"
*

"" "'"
,„

,, ,,
• '• • SB

",*. c,hplovr8:-«mAcvii}r.nt
..;...., 146

'

Ratification :—»ce epi>08iTioN„' » .

"* •••••—••••—"•"•"•

RKCII^ATION :—«fe ARiflTRATOR
; . t..» ^M.

*

laa
IteaisTBATioN :—we Donation.^ ....•...„....'.. .-., .....^... '.,. .... 210

"
:

:-i«LicKNCi; ". .:-........lZlZrZ.~.."3^ M4
RENEWAB,ori Policy in .Motual Ins. Co...... ....'..".....M. .„„'. *, 17
RxBtisBioN :7-«M Salb .%

."'

........tS:. ".

""^""'
"-- w

RiBiLiATioN OK Lbabk.... ....^.\.... A, ....."................,'
".'

'
'
'"

120

REBP0N8IBH,ITV.

Ju(;fe rj-Que la loi prononce la respoiisabilit^ aolidaire des personnes qui requiirent•w
^ _ les services dlun notaire. (Art 3619 S. R. Q.). (S.C, Uherrier vs. Messy).. 41
Jcof: ;—Que\^ voiturier est tenu de remeitre auvoyageur la valise que ce dernier li»l

a coAMe, ou de prouver-qne, si cette livraison est impossible, ce n'est pas
•• >9a ffljrite, et que, s'il pretend que sa valise a disparu par cas fortuit, il doit -

•* prouder le cas fortuit. (S.U , Pelland vs. The CaQadian PaciHc Railway Co... 42
RBBFONSIBILITy.....

, „ ; ,«g
" :-*»ee Carrier............. V ,1,

„ " =-*!'« E.XECUTBI.X
_ J

_ jYj
,

" 5f Hotelkeeper .-, ...,....,.'

*
* in

REVE.SpirATION. '"

G brought an action to revendicate a safe in the possession of P, which he
^i \ alleged to be his property, but which P claimed he bought from one L. P,

(
by his plea, alleged that bo was misled by L, who represented himself to be

, *P^. *''* o^'"*'". *nd that he would give up*the safe on being repaid $38, railway
I . fare, and $403 amount paid to L for the safe. The judgme'nt of the lower

Court dismissed G '3 action.

Held :-(ln Review) Reversing the judgment of the Court of first instance, that the
ii.^— dealings between the parties did not come within the rules relating to com- " v

mercial matters. That as L was not the owner of the safe he could not give
a good title to P.

That if F were misled byL, his recourse for= what fie paid was against L only,
and the fiict of his having paid L could not defeat G's right to recover ba«k • ^
his property. (Rev., Goldie vs. Filiatraolt) i

'. 83"

Review. .- ' -^ -^ '

Hb^d :—That where there are several defendants who sever in their defence in the

\
Court below, and inscribe in Review separately, each of such defendants
™u8t make a deposit for costs with his inscription.

'^

%| That such defendant3*taay join in one inscription in Review, altfaouglf they
^

may have pleaded separately in the Court below, and in such case only one -

deposit is required. * ".
,

That in a petitory action, a deposit of forty dollars must be matte whatever itaay
be the amount in question. (Rev., The BriUsh American Land Co. vs.
Yates).......... .,.„... ,, 159

Revocation :—««e Judge, j'qIvebs^f..... ;.,. .........''..'........,., 131

"
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120

41
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138

261

171
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^V* RrvoIcatioii «)r Powrr ok Atturnit;—m< AoKiinv ,..., .Tt^vnt....... ...»/.....,,...•• *
Ri«HT or Way :—((•« Hbrvitudb. ., „..S^.„.../,. ..In.. 266
Balk.

'

^Un Mari:h22ad, lllOidefbndaDta by telegraph ()lnered plAintiff $^.00 Iter barrel '

- ' for 1,000 barrels'flourrto Be delivered on 16tb April foWow/a^, wWch offer

plaintl'trnccepted.' By error pli^iitiff shipped the flour onrM^rcb 30th, and
• drew on defendants lor tlie price', . Ucfendants nolified^laintiff j^hat ship-

,
ment was to be made.Dii ISth April only, and plaintiflr admitted the inia-

take, oHVred to-pay all extra charges, and by the saoM t«Ie|[ram asked de-

t'endantg, " Will you ac<xpt thiei, or sliall we' Uke the flour Mnd complete
coptract asmade'*" Defendants answwefi : ''Uo/isider this tenderr can-

cels contract altogether." On 18th AprH,/plainlin' tendered the flour and '

drjift to defendants, and on 8tb June sold the Hoiw rg'i^4.25 per bartel, 4a4
'*'

instituted an action to recover $87rv43T | / ,

: Msl» :—Tliat th«re was no rescission of the centrBct,anu judgment rendered in favor

of plai;itiff for amount of difference between contract price and amount sold

_ fbr. (S.G., Kehlor TS. Hagor) /.....I , jj.

Joah :—Qu'il y a respOnsabilit^ de la part d'ua vendfiar, qui, par artifice, rvussit &

* J Cacber ^Tacheteur un d6faut apparent, de nature it diminuer la valeur de
la chose vendue. Que I'acquC-reur, entre autre^ recours, a celui de lactton

en diminution du prix de*^ vente. j(CC., Mireault vs. Lapointe) 143

'{Sale OP Li<mpR TO iNDiA^f^:;: - _ ,

T^t on an appeilfrom a conviction under, the Indian Act, the Judge hearnif $'

^ the appeal must receive evidence, and jbucli ai^eal is in fnct and effect a
new War. '

^i

/ . M ^hat at 'the trial of such appeal the respofadent should proceed- tirst with his f
My> .

' ^videiucft.,^ '"
' I,

That an exception containing a clause enacting air- offence ought to be nega-

s
,,

tived ^n the information ; butif such |exception is contained in a subsequent
' clause or 9ectiS|, it is a matter/ondefence, and need not Be negatived.

(S.C, Ijetottvi. Dugas) I ..••• 156

SxLfe OK Propbrty GovERfD BY Insurakcb i .....,«..., .';

j,7

.Salvaob. \
> D, a tug, jindertook to tow a sbiplNM|'t of the Harbor of Quebec to t-he fdot of

.' the Traverse, for $70. When tfiby had proceede4part of the way, the

weather became bad, and the shin anchored, and D returfaed to the harbor.

During- the night the^bip draggM li^roi^Mlp t^nd went ashore. B, tln-

^her tug, went to thl^ ship in the mor^uSand shortly afterwards D
^ ^01/itisd to her, 'and after some bargaining"Che ship agreed to pay each

of theiri S600 to plill thestrip off'and tow it back to Quebec. On« claim

being modb by D and B for the above amount, it w^ resisted, on the
"

,,.,:' . grounfl iHit it was obtained from the master of the ship^en he was
\^ "^ alarmedforlMMifety, and thlEttthlg claim was apexorbitant"Mie, and' the

'i tags shoiiid N^id only what tbe^^ice iwas Aasonably worth.
' iliiLb :—That D's claim Was a claim for saUHkand npt towage|,^btft t^j|Uhou]d

have stood by the-sliip, and was UHpa to do so, and fetlder'riB|»aaarv
> assistance subject te'lte propier value of her services being^HRwords

^
, That although B was under no obligation tnrstand by the ship as f|^-D,«

.- themaster of the sbip.was .misled by the urgency pf the piloCin'insiatJiiMv^:^

is bpon his securing- the services; of the tugs, and that the charge was ^n ex- '

^ orbitantonc.
"'

^ '
.

_ That ia the circumstances th'e ofler of $150 each made by th6«hip for the ser-

, ' vieea was suflSeient, and would be maintained. (V.A.G.j Tbb pauhpess
»«. The Ship Ismir).....- .h..„ ]..i..^,..i...... 4&

SictJHiTY :>—M« TbaMfkb ,...>...... ..t......l. 35-

• - .f . .
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INDEX.

Thdl^ kiiirvitiiile of right of way may be

tmeiwpjii'irs entiilcd to the pruporty.

iiai aiici'|.dcpd shuiilil disclose the nature]

wbicMi to l)e'char(;cd, i^M thain|. whose
'Tliat suci^ervitude, wi|fre ifehag nWbccp

.uriplii^pr tliirty yeare^^ not b^|||pcqnlj-ci

SiiKRuV -.—'lee Wnifm':

lie Ic gi>eT6:iMfe8ub8titulin(H^t

on, let !i )e xiroit d'cn pcralluiv

osaedcront ^^ apjteles, il {i'ouv

m'^

urs de C<NI»crK)*nccs, en

jiour les IfkppeU-

ikBiiiial^

Ijk substrtiition dip pivcureur pen

jsnbstitiiUon ait utu BigoiUec &

^on pour (i^rempfion d'iiiBtan^i

^ subatitue, giiiiis que le dtimaqde

e8tii*«UdB. (tj. C, Rugsell e^iLat,<>M

Sff^winnf....: .'. ',...,;....

^^ Jew. —Que les dis^.o^i'tiona des artjcleH' lik-et

,
•' *^ '^ G du ch. 2 du' litre 3 do la second* ipartie

,pliquen( paV)^ la liquidation dies biiej)9i4

nmel vt. Itatteulj, 200

i^^ef o.i«(uic^^lu^Utub|t

1$' «iitj^ufiA)lK^>^\li|i!bi.
<% M'f||Btituiito'^et ielTtlroitr

'

fa l?oit d'tfutrui. (8.0.,

4i

•s .

>ar le tribunal, aans que la%AlQD
tie adverse, esfvalide, et qu'une

par le ))rocureur du d6rendeur

fUMtvIk de cette substitution,

tslO.P.O., savoir : la section

bde dc Procedure ne s'ap-

'ccession Appartenant ii des

tnfneUra, mfime lorsqu'il e#t constat6 que pW^aiiccessido est insolvable
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i?devient le cessionnaire d'une creance <}(; la soinet^'contre un tiers, n'cat

pas t,enu de faire aignifier son transport A cMiers avant de le poursuivre.
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':^' of 43-44 Vict, Q., Cftp. 40; and 44-45 Viet, Q., Cap. 43, tbelruiteei of tlic

bondbolden took poiie»«ion of the railway, ihe company liaving failvd .''

to pay the Interest on the bonds according to the xlipulations of tlie dci'd,

actions were brought by the appellants for the price pf certain cars and

rolling stock used fbr operating ibe ruad, for work dipDc and materials

; f\irnisbed to the company after the date of the |)r«d o\ Trust, but before

^. the trustees took possession of the railway.
'

Hkli) i—l. Coniirroing Ihe Judgmen'yof the t'oiirt below, that Ihe trustees were

not liable. /
2. That the appellants lost thnr privilege of unpaid vendors of the cars.»pd '

rolling-stock as against the irustcrr, because such piivitrge cannot be ex-

ercised when moveablfs become immoveable 4iy destination (as was the

result with regard to the cars and rolliufr Ktock in this chmp), and the

immoveable lt> i^hlcb the moTeableg hh- atlHclied is in Ibe possesgicn of a

third party or is hypothecated. Art. J0I7 C. (>.

3. But even considered aa moveables, such ciirs and rolling stock became

_ *,'•: ailecled and chargfd hy virtue of Ihe stnlute and mortgage made there- ^j
;

.''
'^ under, as security to tbrboi<db<^der8, with right o(* priority over all other ,

creditors, including the privileged unpaid venders.

1'kr Uwvnnr J.- That the appellants might be entitled to an equitable decree,
'^ framed with due regard to the other necessary appropriations of the '

income in accordance "with the provision of the tiui-t iuilenture, author-

izing the payment by the trustees "of all legal claiirs arising from the

operation of the railway, including duniHges cauced b} acpidents, and all

other cbnrges ." but such a decree could not be made vn the jiresent iactioii'

Pkr Stboxi J— Qiicsre : M hetber the pKinciple as>to the ai)plicability of cur-

rent earnings to current expenses, incurred either whilst or before a rail-

way comes under the control of< Ibe (foiirt, by Iwiiig placed at the inslai^ce

of mortgiigees in the han'ils of a receiver, in preference to mortgage cre-

ditors, n hos(.' security has priority of date over the obligation thus incurred

Mor ,
working expenles, should be adopted by (loiiris in this cwintry,

(Supreme C, FarweU'* Wallbi idg^and Farwell * The Untarlo Car Co.) 311

-tee PledokI 126'RUSTlia

:

Ultra Virei. „ ,

Juoi ;—Que le Stniut de Quebec, 3G V., ch.*81, n'est fm ultrajciret rtes pouvoirs

^4. ^.; dc la legislature provinciale. (S. C, McCaffrey M.Hall) ., 38.

G.viTiMO Actions °
,y.,., ;... ..:.... 60

U.NBANITARV^ PHi':lll8G8 :—«C« hBASB ". ISW

Venditionis Exponan :—iiee Whit , 136

Wabrasty. " y-
Hbld:—That where delects, such as sourness and unsoundness, were apparent by ""-•

smell when the goods (salted salmon) were opened, mey are not latent

de/e<M against which by law the seller is obliged to warrant Ibe buyer,

l^^ajomjmods are sold without .warranty, and subject to inspection, lbs.

^ ^fiSyei' imgil make an inspection of such goods within a reasonable lime

_-jtoer.^fer.
Tnat^an action 1)i'ou|;ht five months after delivery, complaining of the quality

of such goods, i^^t broughtwil^n a reasonable time. (S.C , Vipond r«.

Findlay)...,^...^ ':-^^.^.^^..:: ...,...,,.. 278

Hgin :—That where, by a condition of^a'will,a certain share 6f the testator's estate

was bequeathed to his dau^ler, but only in the event of her becoming a ^^
^::,^..^ widow or^ her -^btainJMft separation aa' to bed ijnd boardfrom herJtuB- ..

band, so ¥hat^he' eouldjbave no jcontrol over liM' properly ; although such .

condition is not M|90SS)ble,4tJs tlfpntrary to good morals, atid must be

csdnsidered as not^Uien. Art 76b C.^C^ (S.C., We'Bster v«. Kelly) 213
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Willi' iHf HxfCI'TliiSI. / *•

„. Ji .j»: - lo. Qii'iiirx lermw .|p iHrt t/l'.' .In (;. 0,. I', d,., |,. »|„.ri(y„e ,«,„, ,•„,„

rtplK'lf A iu.l«r nil n,..f lU. suHic, <oulh» im iininuttble .Irj.i loii* «ui»k< rii «
venii dim |ir.'mi.'r hr.C. qi.oi. Hiiia<jt qu il Mt en<u)ri' jwrioiir d* ce |.«-
tilicr tpiv) tic siii><ic ! ,-^

J... t.»u.. 1..i|,.|,mn.liui .|iii, iivHiit full HHiMii jni.v immc'iili|,.,i,f!it pm|.«cO'- ilf
l.itM-i ,l,.r ;, JH f.nio (III S..C.M1.1 iinmculjU- aaisi, pur lu Wt .(iicli. moiit,,,,!

_ .

'''•«''•<'•
I"'!' »« wnie .li:|.reinip^niiaMitU.Mt<!n .i|.pui.Mic.'-^

coiivrir^ii oiV.HMCct.t iin br.lTmt.s |«miI eiuiiilu [troc.Ml.-r u la ve.a,. j,. ,.,.

~

'mtcoiul ininiciibli', ^ir voic dJ .v « ^.y,on, ^r^,,/,,,,;,, ,|,..s ,,ui| (.;ji Poi:aii«l.' qu'il
|H!iu i-irc |m)f xiir ^> j.ro.liiitt^hrprcinicp immtMibli- v.ii.ln ; .,i,'il jx-ut uin*i„
l.rocider, bieii i|ii.;ulc|.ui« !« rni.jjort .lu sliurif, mi bijimiu (in protoiiolftin-

"

''« *•«* I'wc-U.s :iur U v.,nU- dii |.reniici linnu.iible, iin cMincior, dunt lo
hi.-t aval! (ti-. n..t.\ iiit tuit, liil aussi, :,aisjr ew sucoiiil iiitiTi.-iil.la en rertii
d^in (j/.(M br('J.k'3iiMie,t^iH^(';m'ri^s lohi|>(>ort di<,sk»ii'i'

:. .io. Q„-m, bivf <le rf«'^Moni.i/-pflff'»;qull>st un ordVe de v.-uiJi-.-rn'e^t pat en
"

li'lfli; Kini-n.le tin itcoiKl l.rcf do f|aisie, dnna ie gens do lurt. i;4,J du C dc
*

P. CifUe,-^ (8.j.(J., Mnzuroite v». Byivin) ../..
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