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ALEXE v. CANADIAN WESTERN LUMBER CO.

British Columbia Court of Appeal, Macdonald, '.J A, Irving, Martin, and
Galliker, JJ.A. November 5, 1912

1. New TRIAL (§ 11T B—16)—VERDICT AGAINST WEIGHT OF EVIDENCE,
Where a verdict is clearly against the weight of evidence, a new
trial should be ordered

2, MASTER AND SERVANT (§ 11 A 4—T71)—GUARDING

MACHINERY—FAILURE
TO REPLACE BROKEN GUARD—NEW TRIAL

In an action for injuries received by reason of the alleged negligence
of defendant in failing to provide a guard for
disputed that tl
been originally

.| , where it is not
‘urely guarded, that it had
arded, but the guard had been broken but had not
been replaced, and that the accident would not have happened if the
gear had been guarded, and where there is no evidence of contributory
negligence, a verdiet by a jury in favour of the defendant will be re
versed and a new trial granted

>

gear should have been se

3. Wrrxesses  (§ 11155 ) —UNRELIABLE WITNESS—EFFECT

ON  VERDICT
NEW TRIAL

If a jury believes that
result should be
their verdiet;

a witness cannot be relied upon, the only
the rejection of his testimony by them in considering
it should not affect the other legal evidence in the case,
Per Maedonald, C.LA,, and Galliher, J.A.)

Arpeal by plaintiffs from the judgment of Murphy, J.,
an action for damages for personal injuries,

The appeal was allowed, Marmin, J.A., dissenting.

F. J. McDougal, for appellant

J. A. Russell, for respondent,

n

MacooNarp, CuL A :—The appeal should be

allowed and
a new trial ordered

The verdiet is elearly against the weight
of evidence, in fact it is against all the evidence.
puted that the gear in question should have
guarded

It is not dis
been securely
It had originally been guarded, but the guard had
broken, and had not been replaced. 1t is not disputed that if it
had been guarded, as originally it was, the accident could not
have happencd. The evidence is all one way as to how the plain-
tiff camne to get his oot into it. There is not a tittle of evidence
of contributory negligence, but against all this the jury have
found their verdict in favour of the defendants. They seem to
have been improperly inflaenced by the attack which was made
on the veracity of one Narain, a Hindu witness, called on be-
half of the plaintiff, aud who was alleged to have made state-
ments before the trial differing from his evidence. It is not
necessary to decide now, whether this witness gave his evidence
truthfully or not. Having regard to his ignorance of the lan-
18 DLR
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B.C guage, it is quite casy to see how he could have been misunder
C.A stood by the witnesses called to impeach his veracity, but, as
1912 pointed out to the jury, by the learned trial Judge, even if they

—— thought that this witness could not be relied upon, the only re
ALEXE

sult would be the rejection of his testimony by them in con

L
uld not affeet the other legal, and, as

Caxaviay  sidering their verdiet. It
WesterN | think, conclusive, evidence shewing how the accident actually
Lumser Co

oceurred

Trving, J.A IrviNG, J.A The jury’s verdiet was against the evidence
The plaintiff, in my opinion, is entitled to a new trial

Martin, J.A. Magrmin, J.A. (dissenting There is not, in my opinion,
e with all deference to contrary views, any ground which would
justify us in interfering with the verdiet of the jury, which
being a general one must be taken to be a finding in favour of
the d
trial Judge in a charge to which no objection has been taken

ndant company on all points submitted by the learned

here or below. The rider added ean only in the cireumstances
be construed as a general precautionary deelaration. There are,
moreover, some peculiar features in this case, such as the dis
erediting of the plaintiff’s important witness, Narain, a Sihk,
by the evidence of Barth and Roden, which would justify the
jury in regarding the plaintiff’s account of the accident as be.
ing a concocted one. 1 note that on p. 147 of the appeal book
there is apparently some error in the transeribing of the notes,
because the learned Judge is made to contradiet himself in his

remarks on contributory negligence, regarding which there was
ample evidence to go to the jury
The appeal should be dismissed
Galliher, J.A. Gavuiner, J.A I coneur with the judgment of Maedon

ald, C.J.A

Appeal allowed, MarmiN, J.A., dissenting

MAN. SAWYER v. MUTUAL LIFE ASSURANCE COMPANY OF CANADA.
—_— (Decision No. 2.)
Vil Manitoba ( f i CJ s, P ( i
p aniloba Court o] r / erdu ameron, ane
1912 1. Noven I8, 1012,
Nov. 18 1. Ixsugance (§ 111 E2—115 REPRESENTATION AS TO HEALTH—REFER

ENCE TO INSURED'S PHYSICIAN—INNOCENT MISSTATEMENT

Where an applicant for insurance informed the insurer's agent, who
|

ind secured the application, that he had been lately under medieal

t, with the consent of the applicant, con

treatment and the ag
sulted the physician who had treated the applicant as to his health,
and thereafter the applicant submitted to a medical examination, in
which he gave a negative answer to a question appearing therein, in
the following form: “Have you now, or have you ever had any disease

I, 8

205

inter
|l
J




J., Sawyer v. Mutual Life
)5, giving judgment in favour of the plaintiff for $2,000 and
interest.

8 D.LR. SAWYER v. Murvan LiFe Assvraxce (o,

or disorder of the heart or blood vessels Atheroma
the heart, varicose veins, et aneurism,” and the me
failed to explain the meaniy
nothing appeared in the evi
that he
such answer was an innocent misstatement not avoiding the po

palpitation of
1l examiner
of the technical terms therein. and

e to shew that the applicant knew

1 any of the diseases or disorders referred to in the

stion

[Sawyer v. Mutual Life, 4 D.L.R. 205, affirmed

even though it was untrue at the time it was made

INsvrasce (§HI1E2—115 DISCLOSURE OF BEING UNDER PHYSICIAN'S
CAR} ABSENCE OF INTENTIONAL CONCEALMENT

Where an applicant for insurance disclosed to the insurer's a t
that he had been just prior to the making the application under
medical treatment and the agent communicated this to the insurer

medical examiner, and the

wdmitted that he disenssed that ill

ness t the applicant at the me of his examination and that it

was his own omission and not f the applicant, that the answer

to the question was not correctly written down, there was no inten

tiona neealment or suppression of the fact of the recent medical

treatment on the part of the applicant sufficient to avoid the polic
Sawyer v. Mutual Life, 4 D.L.R. 205, aftirmed. |

INsvraxce (§111 E2—115 DECLARATION IN APPLICATION FOR INSI
ANCE OF TRUTH OF STATEMENTS—\WARRANTIES—ABSENCE OF IN
TENTIONAL MISSTATEMENTS,

Where an applicant for insurance declared, in his medieal examina
tion that each of his answers to the questions therein was, to the
best of his knowledge, information and belicf, complete and true,
and was a continuation of and formed a part of his application for
insurance, and the application itself contained the statement that the
applicant was, to the best of his information, knowledge and belief, in
good health and that such statements and the statements made or to

be made to the insurer's examining physician shou

form the basis
of the contract of insurance, and if there was therein any untruth
or suppression of facts material to the contract, the policy should I
void, such statements were no more than statements

inded on kno

ledge, information and belief, and were not absolutely and unquali
fiedly warranted to be true, and, unless it could be found that the
applicant knowingly misstated the facts and induced the issue of
the policy on such facts, as stated
from liability under it

, the insurer should not be exonerated

[Sawyer v. Mutual Life, 4 D.LR. 205, aflirmed; Confederation Life
v. Miller, 14 Can. S.C.R. 330, followed.)]

INsurasce (§ 11T E 2115 REPRESENTATION AS TO HEALTH—MEDICAT
EXAMINER'S ERROR 18 INSURER'S ERROR.

In the medical examination part of an application for a policy of
life insurance, where it is the duty of the medical examiner to insert
the applicant’s an

th

ers properly and where he thought he had done
80, the error (if any) of that officer is to be attributed to the insurer
and not to the

[Biggar v. Rock Life, [1902] 1 K.B. 516, distinguished; Confeder
ation Life v, Miller, 14 Can, S.C.R. 330, referred to; Sawyer v. Mutual
Life, 4 D.L.R. 295, affirmed. See also Strano v, Mutual Life, 5 D.L.R
710.]

sured,

ArrEAL by the defendants from the decision of Macdonald,
\ssurance Company of Canada, 4 D.L.R.

The appeal was dismissed, PeErouvg, J.A., dissenting.
J. P. Curran, K.C., for the plaintiff,

A. E. Hoskin, K.C., for the defendants
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Howell, O.J.M,

DomiNiON LAw REPORTS (8 D.LR.

Howerr, C.J.M.:—1I have had the advantage of reading the
judgments of my brother Judges and I agree with the majority
that this appeal should be dismissed

It seems to me, from the evidence of the plaintiff of the treat-
ment which she was administering to the deceased at the time
of his visit to Dr. Langrill and from what the deceased told Dr
Wright about what that doctor was treating him for, it is reason-

ieved he was suffering
from indigestion, and that if Dr. Langrill did tell him it was
heart trouble, the deceased did not believe it, or thought it was

able to suppose that the deceased really

mere heart irregularity arising out of indigestion

There is a wide difference between the faets in the case of
Biggar v. Rock Life, [1902] 1 K.B. 516, and in this casc In
that case the agent to solicit insurance filled up the answer
and it was not a part of his duties to do so, in this case it wa
the duty of the doctor to ask the questions, explain them and
properly fill up the answer I gather from the printed form
used that the examination must be private, and the whole matter,

consisting of the questions and answers, together with the doetor’

answers and report, and the elassification of the risk, must e ’\
mailed by the defendants’ mediecal examiner direet to the defen !
dants” head quarters .\
It was plainly the duty of uniner to fill up the A
imswers properly, and in this ease thought he had done so
I'he error was that of an officer of the defendants, and he admits it
I'he provision or warranty in the poliey
\ tatements made the o n examinir
hall form the ba of the contract
I'his does not distinguish between verbal and written ones
and, in striet reading, the verbal statement as to the deceased
visit to Dr. Langrill complies with the warranty
| not think the findings of faet of the learned trial Judge
hould be disturbed, and I agree with the majority of the Court
that upon these facts the ease of Confederation 1 Mille
14 Can. S.C.R. 330, and Joel v. Law Union and Cro 1908
2 K.B. 863, justify the judgment for the plaintiff
I'he appeal is dismissed h cost
Ricuanos, J.A I'he plaintiff brought this action on a policy ing
of insurance issued by the defendants on the life of the plaintifi’s
husband, William Sawyer, the poliecy being payable, on its face,
to the plaintifi I'he application for assurance was dated the
th February, 1910, and contains a clause, which, omitting words
not material to this action, is as follows
1, the applicant for the above assurance, hereby declare that, to the al
best of my knowledge, information and belief, my health ix good
that I usually enjoy good health that the statements made cer
above are resp complete and true and I agree that such pat
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statements, with this declaration, and any statements made or to be

made to the company's examining physician, shall form the basis of

the contract for such assurance; and if there be therein any untruth

or suppression of facts material to the contract, the poliey shall b

void. o

On the 28th February the applicant, William Sawyer, wa
examined by the defendants’ examining physician, Dr. Wright
At that examination the doctor filled up the answers to a paper
which had not been in the hands of the applicant, but which the
doctor had received from the defendants, or their agent, and
which is called, “Answers to be made by the applicant to the
medical examiner,” and which has the direetion that it must be
mailed by the examiner direct to the head office of the defer

lefen
dant The document contains a large number of questions
Dr. Wright read the questions, as they appear on the paper, with

out explanations, to the applicant, and wrote down, as to some

of them at least, not the applicant’s exact answers, but what

he, the examiner, considered to be their substance I'hese answers
were not read by, or read over to, the applicant, who had no
reason to suppose that they were not taken down in his own

words, and as fully as he had stated them.  As soon as the
were completed, he signed, at the examiner's request, but with
out reading it, a statement at the end, of which the following

UNSWers

a copy

| under ned apy int, herel elf and
ny person who shall have or « issued

hereunder, that, to the of 1 ki
ench of the above answers is full, cor "
tion of, and forms a part of, my applieation for srance to the Mutu
Life Assurance Company of Canada
The policy, omitting parts not material to this action, read

In consideration of the applieation for tl ™ v, which is hereb
made & part of this contract the Mutual Life Assur
Company of Canada assures the life of Wi m Sawyer andd
promises to pay to his wife Agnes Sawver

This policy is issued by the company and aecepted by th red
upon and subjeet to the priv nd conditions printed and written
on the suceeeding pages hercof, which are hereby made a part of th

On the back of the page containing the contraet is the f

fort part of

I'hen follows an exaet copy of the paragraph above quoted
at the end of the application for insurance

I'he assured died on the 4th December, 1910,  The
certifieate, signed by Dr. Langrill, and forwarded to the
pany, stated that he died from embolus

death
com

following heart disease
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6
MAN. I'he medical testimony explained that embolus means a clot, or
C A growth, formed in the valve of the heart, and which, getting
1912 loose from the heart, gets into the system In this ca it i
upposed to have got into the deceased’s brain and to have caused
SANCES his death
A\ I'he mpany resisted p t the poli on tl wund
tl the ap ant made no intrue r g
A | n the d nt ’Sth Fe 1910, and that
\ A el 1 or ere m » U iran ind t the |
- ( t I ( | y el wd tl pective
tl knowledg the effeet of t pol nd tl ( "o |
D iph in the app tion for insurm | { )
quot paragrap t the end tl lical
tion . of the &3 ‘ : :
e | 1z been made, a here | !
« varranty, which r lere 1 contr oid !
Dr. 1 grill, who signed the death cer te. w N | I
L owitne by the defendant He stated that on il
October, 1909, a hittle | than nur mont ( et
for n ran N nt » hin nd v | b
him and mnd to | f mitral regurgitation of the
heart I'he doete \ he then told hi hat he h heart
trouble, and gave him medicine for it I'he doctor say hat in :
December, 1909, Sawyer again came to him, and was found to v
e 1mpro 1 mdition t
I'he defendant also called tn Dr. Moir, who ited I
that 1st, 1910, Sawver went to him, and ti he | !
him » hor ind that the next day he, the doet vent to |
Sawyer's house and found him suffering from mitral regurgita b
on of the | a mild attack of typhoid fever, and that !
Sawyer then the doctor) that he had heart trouble i
I'he question s to which it is claimed that Sawver gave :
mtrue answer ire those numbered 8 (¢) and Y, in ti locument )
f 28th February, 1910, 8 (¢) reads as follow Have you now '
or ! e vou ever had any disease or disorder of the heart or
blood '
yHl tl { mn malie v A!v[*‘ rs the w I \”‘ roma
1eurisim, paipitation the he t AT ( emns, «
Question 9 When were you last a e by a physician
or when did vou consult one, and for what disease? And the
answer i I'hree yvears ago for fractured ril
| claimed, as to question 8 that tl pplicant had been
told by Dr. Langrill, and knew, that he had heart disea nd
that thet } ) () ns W Knowing n :
e \
I, o (e 0 ) ( he 1 ert it t he must
have been a 1 Februa 010, that he had been attended
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or by Dr. Langrill in the preceding October and December, and
ing that, therefore, in answering, “Three vears ago for fractured
t i rib,” he was guilty of wilful suppression, or, at any rate, of a
sed suppression of a material fact
Dr. Wright's evidence, with reference to his examination of
mnd the applicant and to these questions in particular, is, in effect
of s follow He read the questior wer to Sawver, but made
1at no explanation as he went ong he took down the answers
Ir ubstantially as Sawyer gave them; he did not repeat the answer
¢ s he them down, and Sawver, =0 far as he could sa
ed relied on his putting down faithfullv what he had told him He
. wvs he made a stethoscopie examination, putting the stethoscope
next to Sawver's skin, and that he found nothing abnormal with
Wl his heart, and he thinks he would have found out if anything
h had been wrong, He says he thinks Sawyer would given
iy information he asked for, and that he I Sawyer
5 t in what he said, and that, so far as he could tell, Sawyer
of might have been suffering from heart trouble and not have been
: conseious of it
" With regard to question 9, Dr. Wright says that when answer
ke ing the 14th question, which was as to whether his weight had
" increased or deereased, Sawyer said that he remembered that
". he had gone and seen Dr. Langrill, and that Dr. Langrill had
= told him that he was suffering from a pain in the stomach, and
that it was due to acute indigestion, or, at any rate, to indigestion
1 He says Sawyer further stated that he was all right after he
i had taken a few doses of the medicine preseribed by Dr. Langrill
. The examiner admits that it was through his own mistake that
this answer was not taken down, and that it was in no way the
¢ fault of the insured. Dr. Wright was the company's regular

examiner in that distriet, and had taken

quite a numl

xaminations for msurance

In the case of The Confederation Life v. Miller, 14 Can. S.C.R.,
330, the

application contained a paragraph which is as follows

to the above questions (all of which questions I hereby declare that

I have read or heard read) are true, to the best of my knowledge and
belief; and I do hereby agree that this proposal shall be the basis of

he contr between me and the said association, and I further agree
that any misstatements or suppression of facts made in the answers

to the question 1, or in my answers to be given to the medical

\ r hall null and void po of insurance herein

P 1 or

do also hereby agree that this proposal and declaration

I be the t of the contract between me and the said association
It was held that the words, “to the best of my knowledge
ind belief,” qualified not only the words which preceded them
but also the words which followed them. It seems to me that

we are bound by that case to hold that the similar words in

\

-1
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the paragraphs in question qualify the whole of the para- th
graphs, and that the result is that, even if there is a 1f
warranty in the present case, the warranty is wholly qualified bu

— by the words, “to the best of my knowledge, information and eff
SAWYER  Delief.” e
MuTUAl The case of Joel v. Law Union and Crown Ins. Co., [1908] I;IL
Live L.R. 2 K.B. 863, though not on all fours with this case, was wii
A':’f","“"\" one in which the applicant signed a statement that the answers he
CANADA made to the medical examiner were all true. The statement o

R sy, Was not qualified by any words limiting it to the best of her cul
knowledge, information or belief. It was held, in that case, 50¢
that this statement was not part of the contract; but the ques- def
tion was gone into very carefully as to whether her omission to dis
state that she had been attended by a doctor, named Kinsey nol
Morgan (who, if applied to by the company, would probably ext
have given them information as to matters which the applicant Say
was not aware of, but which were material to be considered on hes
the question of granting the policy) was such a suppression of apy
fact as would amount to fraud and would nullify the contract. vie
The case is of great value as shewing how the Court looked upon mit
the answers to the medical examiner. They held that the docu- Wr
ment was of no practical value, in the absence of evidence of It
explanation to the applicant of the meaning of the questions, pea
which are couched, like those of the present case, largely in mu
medical terms, which a layman would not be expected to under- to 1
stand, and, in the absence of explanations of the exact answers the
made to them by the applicant, they holding that it was patent
that what was written down as answers was not the exact answers, mit
but the medical examiner’s conclusions from those answers, and at
that, for the purpose of arriving at the good faith of the applicant, dise

the document was of practically no importance. The question I de
of good faith is, undoubtedly, of the utmost importance, even

of n

if, in the present case there is a warranty dise
Now, to deal first with the answer to question 8 (¢). Two Aug
questions arise First, was .\':A\\)4~1’, in fact, suffering from heart |
disease when he was examined by Dr. Wright? and, secondly, top
if s0, did he know the fact? Dr.
It will be borne in mind that, as decided in the Joel case A
above referred to, the onus is most strongly upon the defendants is s
to prove both of these points. On reading Dr. Langrill's testi- at t
mony carefully, it appears to me that he does not say that he that
told Sawyer that he had heart disease. He savs he told him durit
he had *“heart trouble.” Now, it appears from the testimony exan
that severe indigestion will cause temporary heart trouble, and that
I am not at all satisfied, from Dr. Langrill’s testimony, that he The
told the applicant anything more than that he had heart trouble, Saw)
caused by indigestion, which the applicant would reasonably did 1
think would be temporary, and would not suspeet to be due the ¢

to disease of the heart. It is almost certain, to my mind, that the «
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that is all the doctor would tell him, if doing his duty to him.
If he knew that the man had a trouble which could not be cured,
but might be alleviated by medicines, he would know that the
effect of telling the man that his trouble was incurable, would
be greatly depressing, and would probably hasten his end.  View-
ing, therefore, what seems to me his duty in the matter, together
with his cross-examination, I am of opinion that the utmost that
he told the man was that he had heart trouble, and that he, directly
or indirectly, led him to believe that that would end with the
curing of the indigestion. At any rate, the evidence does not
seem to me strong enough to meet the heavy onus cast upon the
defendants to prove clearly that Sawyer did know he had heart
disease. 1 am also, after carefully considering the testimony,
not free from doubt as to whether Dr. Langrill was not, to some
extent, unconsciously biassed in his testimony as to what he told
Sawyer by the fact that the man appeared to have died from
heart disease.  The fact that Dr. Wright carefully examined the
applicant with the stethoscope seems to me to strengthen this
view of the case. 1 find it difficult to realize that, if the man had
mitral regurgitation of the heart in October and December, Dr.
Wright would fail to discover that fact in the following February.
It appears, from the testimony, to be incurable, and it also ap-
pears, from the testimony, to be very easily detected from the
murmuring of the heart, and there is nothing in the testimony
to shew that Sawyer could, in any way, have concealed it from
the examining doctor

Dr. Moir's testimony, I think, should not
mitted

have been ad-
He examined this man about six months after the time
at which Dr. Wright's examination failed to

discover heart
disease

To my mind, this testimony, even if admissible, which
I doubt, is but a faint circumstanee to be considered, and is not
of material help to the defence. The man might have had on
disease of the heart in February and vet
August following

It seems to me, therefore, that the defendants have failed
to prove that on 28th February, the time of the examination by
Dr. Wright, Sawyer knew he had heart disease

As to the 9th question and answer, I think the contention
is sufficiently met by the fact that, although Sawver did not,
at the moment the question was asked him, disclose the fact
that he had been attended by Dr. Langrill, he did state that,
during the examination, to the medical examiner. The medical
examiner admits that it was his duty to take this down, and
that he did not do so. Can it be said that this was not disclosed?
The medical examiner was the agent of the company, and not
Sawyer's agent in any respect. The

might have it in

evidence shews that he
did not read the questions over to Sawvyer, but immediately, at
the close of the examination, got him to sign the statement (which

the defendants rely on) at the end of the paper. Sawyer would
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wpose that the doetor had reduced to writing the

statements which he, Sawyer, had verbally made to him, and ;f."
that he was signing his own words put in writing. I think it i o
impossible to hold that the company, after such disclosure as to :
Dr. Langrill's attendance, can avail themselves of that which ap
arose from the mistake of their agent, and not from any act of :”
the applicant, 1 further, let us consider what the applicant
il he gave a warranty as to the answers to the medical examiner ‘,:‘
did warrant as to them —
In the application of 5th February he say tin
[ that such statem with this declaration—meaning those >
tl we written in the application, and wl wre not complained of tr
| n the basis of the contrac ,\
It is two of these latter statements, those “made or to be exa
made to the company's examining physician,” on which the tha
defence is based. These words surely mean no more than what
they say I'hey refer, on their face, only to the statements &
made or to be made’ to the doctor. If they have anv meaning of 1
they refer, and refer only, to what the applicant actually says -v‘H?
to the doetor They do not refer, or pretend to refer, or be limited inf
to, what the doctor may write down as his understanding, or io 2
summary, of what the applicant states to him th
I'he document of 28th February says
cach of the above answer is a continuation of and forms a
part of n lication for insur
m "» ben
I'aking this document by itself, the words, ** the above answers,
would raise a doubt whether they might not refer, and be limited S
to, the answers as written down by Dr. Wright. But, taking it "H‘I‘
by itself, it creates no contractual relation. So taken, it is only "'i"l‘
a representation of facts, and comes within the same class as v
the signed statement at the end of the answers to the medical -
examiner in Joel v. Law Union and Crown, [1908] 2 K.B. 863, '1‘:_
above referred to.  Even as a representation of facts it is weaker o
than the Joel one, as it is limited to knowledge, information and snd
belief, while the Joel one was not so limited s
I'o ereate a contractual relation, it has to be read with, and a pi
as part of, the document of 5th February, which describes, in ceedi
in express words, as above mentioned, what the answers are On t
which the applicant makes part of the b of the contract
It bears the heading, *“Answers to be made by the applicant
to the medic niner.”  Now, if the answers, as written down
by the doct carried into the document of 5th February
by the use of the words, “the alx wswers,” in the paper of
28th February, which I cannot think they are, then the applicant o)
warrants the truth of two sets of answers—those he make i
verbally to the doctor, and those the doctor chooses to write "”

down I'he 1

esult would be, that there would be two sets of
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answers, which would probably not be co-extensive, as in this
case they are not.  Could it then be said that, because the neces-

sary disclosure was only made in those actually given by the

applicant, its absence in those put down by the company’s agent
could be relied on as a suppression of fact? The result would
be absurd an

OPPressive nd would, in the great majority
s of loss, put it in the insurer’s power to pay, or not, as

v might choose

Bearing in mind the above, and the fact that the onus is en
tirely on the defendants, and the rule mentioned in the Joel
case, and other cases, that such documents are to be construed

strongly against the company who prepared them, 1 1 of the

opinion that the words, “the above answers,” in the paper of

28th February can refer only to the statements to the medical
examiner, mentioned and deseribed in that of 5th February
that is to say, the verbal statements of the applicant.

If T am right in the above, it follows that, as Sawver did
tell. Dr. Wright of having been attended by Dr. Langrill, and
of what he supposed he had been attended for, he properly and
sufficiently answered question 9, to the best of his knowledge
information and belief, which is all the document required him
to do, and it was not his concern that Dr. Wright did not write
that down and inform the company of it

I would dismiss the appeal with costs

Perove, J.A. (d
beneficiary named in a life insuranee poliey to recover the amount
of the policy from the defendants, the insurers, The defence
raised is, shortly, the making of untr

issenting This action is brought by the

10 answers to questions
and suppression of material facts by the deceased when effecting
the insurance

On 5th February, 1910, the deceased, William Sawyer, the
husband of the plaintiff, Agnes Sawyer, made application for
the insurance in question. On the 28th of the same month he
was examined by the company’s medieal examiner, Dr. Wright,
and the policy, which is dated 24th March, 1910, was issued in
due course. By the terms of the poliey the application is made
a part of the contract, and the conditions printed on the sue-
ceeding pages of the policy are also made a part of the contract,
On the next page of the policy there appears the following

Warranty in Application

The following is a copy of part of the application for this poliey and

forms a part of the assurance contract
I, the applicant for the above assurance, hereby declare that, to the
best of my knowledge, information and belief, my health ood, my

mind sound and my habits temperate; that I usually enjoy good health

wnd do not practise any habit or habits that ter v heal

or shorten my life; that the statements made

full, complete and true; and I agree that such statements, with thi




12 DomiNioN Law ReporTS. (8 DLR.

MAN. declaration, and any statements made or to be made to the company’s
C.A examining physician, shall form the basis of the contract for such assur-
l,\:'l”' ance; and if there be therein any untruth or suppression of facts material
p st to the contract, the policy shall be void and any premiums paid thereon

SAWYER forfeited.

T The paragraph last above cited is contained verbatim in the
UTUA . .
Liry application signed by the deceased.

'\““ BARCH The first part of the medical examiner’s report contains ques-

0. OF

Caxapa.  tions put to the applicant for insurance while he was under examina-
tion, and the answers made by him thereto, and taken down by
the medical examiner. This part of the report was, as required
by the insurers, signed by the applicant. It contains the follow-
ing declaration made over the signature of the applicant

Perdue, J.A.

I, the undersigned applicant, hereby declare, on behalf of myself and
of any person who shall have or ¢laim any interest in any policy issued
hereunder, that to the best of my knowledge, information and belief
each of the above answers is full, complete and true, and is a continua
tion of, and forms part of, my application for assurance to the Mutual
Life Assurance Company of Canada

The eighth question in the report contained the following
inquiry:
Have you now, or have you ever had, any disease or disorder
Omitting (a) and (b) which do not affect the case

(¢) Of the heart or blood vessels?

Atheroma Palpitation of Varicose Veins,
Aneurism the heart Ete

(Omitting (e), (f) , (g) and (h).)

i) Have you had any other serious illness, operation or injury?

To each of these questions, (¢) and (7), the applicant answered

“No.”
The ninth question was as follows

When were you last attended by a physician, or when did you
one, and for what disease?

sult

The answer given to this question by the applicant was,
“Three years ago for fractured rib.”

By the eleventh question the applicant was asked, “Ar¢
you now in perfect health?” To this he answered * Yes.”

It is proved that on 14th October, 1909, less than four months
before the application was signed, the deceased consulted his
family physician, Dr. Langrill, complaining of great weakness
and of pains in the region of the heart. Dr. Langrill, who was
called as a witness, stated that he made a thorough examination
of Sawver, and found that he was suffering from a

valvular

disease of the heart, technically called mitral regurgitation. The
doctor told him that he, Sawyer, had heart trouble, advised
rest and abstention from wqrk, and gave him a preseription
This prescription was proved by the medical testimony called
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o be a usual and proper one for the disease of the heart from
which the patient was believed to be suffering. This preserip-
tion was made up by a druggist and taken by Sawyer. The
prescription was refilled for him on several occasions, extending
over a period of about six months, according to the evidence of
the druggist. About seven weeks after his first visit—that is to
say, about 1st December, 1909—Sawyer consulted Dr. Langrill
again, who found a strong mitral murmur still present. He
advised a continuation of the same treatment, and told Sawyer
to take at least four or five more botttles of the medicine.

In August, 1910, the deceased, in the absence of Dr. Langrill,
consulted Dr. Moir. The last-named physician made an examina-
tion and found that Sawyer was then suffering from serious mitral
regurgitation. On the following day Dr. Moir attended him at
his house, and then told him that he had heart disease. Sawyer
said he was aware of the fact; he was aware that he had heart
trouble. At the same time the deceased was suffering from a
mild attack of typhoid fever, from which he made a rapid recovery.

On 3rd December, 1910, the deceased was attacked with
sudden illness, of which he died on the following day. The
cause of death was, according to the undisputed raedical testi-
mony, embolus or clot on the brain caused by heart disease

From the above facts it appears that less than four months
prior to making application for the insurance the deceased had
heart disease, and was treated therefor. His medical attendant
swears that he then told the deceased that he had heart trouble,
and advised him and preseribed for him as being in that con-
dition. There is no contradiction of Dr. Langrill’s statement
that he informed the deceased as to the nature of the disease
from which he was suffering. The deceased in the following
August certainly knew that he had heart disease. How did he
acquire this knowledge? After his second visit to Dr. Langrill,
which took place about 1st December, 1909, he does not appear
to have consulted any physician until August, 1910, when he
was attended by Dr. Moir, yvet he then told Dr. Moir that he
knew he had heart trouble. No source of information is sug-
gested other than what Dr. Langrill told him, and what he
learned from Dr. Langrill must have been learned, at the latest,
early in the month of December prior to his applying for the
insurance. Further, evidence was put in on the part of the

plaintifi that Sawyer, on being canvassed by the company's
agent in the fall of 1909, said: “Perhaps I would not pass; I
have been in to see Dr. Langrill.” Bremner, the agent, saw
Langrill, and from what the latter said Bremner understood him
to be of opinion that Sawyer was “not in a position for insuring
at that time.” There is a contradiction between Langrill and
Bremner as to what took place at subsequent interviews, but
I do not consider these important in considering the question
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whether Sawyer knew his true condition or not. The fact that
Sawyer had doubts as to whether he was insurable or not, by
reason of something Dr. Langrill had told him, is some corrobora-
tion of Dr. Langrill’s statement that he disclosed to Sawyer the
nature of the disease.

The learned trial Judge has not dealt with the positive state-
ment of Dr. Langrill that he informed Sawyer that the latter
had heart trouble or heart disease, and he does not deal with the
other facts referred to as lending corroboration to the view that
Sawyer was aware at the time he signed the application that his
heart was in some way affected. 1 am convinced that the de-
ceased knew he had some disorder of the heart at the time he
was examined by the medical examiner. It is true that the
valvular disease was not detected when he was examined on 28th
February, 1910, It may have been less pronounced at that time
as a result of the treatment he had been receiving, but the facts
that he felt better and that the medical examiner failed to detect
the disease did not in any way justify Sawyer in refraining from
giving information that he had been under treatment for heart
trouble three or four months previously.

In policies of insurance, whether marine insurance or life insurance,
there is an understanding that the contract is uberrima fides—that if
you know any circumstance at all that may influence the underwriter’s
opinion as to the risk he is incurring, and, consequently, as to whether
he will take it, or what premium he will charge if he does take it, you
will state what you know. There is an obligation there to disclose
what you know; and the concealment of a material eircumstance known
to you, whether you thought it material or not, avoids the poliey:

per Lord Blackburn in Brownlie v. Campbell, 5 A.C. 925, at p.
854. See also London Assurance v. Mansel, 11 Ch.D. 363, and
cases there referred to; Halsbury, Laws of England, vol. 17,
sec. 1100; Porter on Insurance, 5th ed., p. 175. In this respect
there is a wide difference between contracts of marine or life
insurance and contracts relating to other matters. In ordinary
contracts there is not the same obligation to make disclosure or
the same consequences of concealment: Brownlie v. Campbell,
5 A.C. 925, p. 954.

The matters covered by questions 8, 9 and 11 of the first
part of the medical examiner’s report were shewn in the evidence
to be material; they are in fact most material, seeking, as they
do, information as to the applicant’s past and present health,
and the diseases, if any, for which he has been treated. By
question 8 the direct inquiry was put to the applicant, ‘‘ Have
you now or have you ever had any disease or disorder of the
heart or blood vessels?”” To this he answered “No,"” although
he must have known at that time that he either then had, or
had had within four months previously, some disorder, if not
disease, of the heart. I cannot avoid the conclusion that the
answer to this question was untrue to the knowledge of the appli-
cant.
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Question 9 contains a simple and direct inquiry as to when
the applicant was last attended by a physician, or when did he
consult one, and for what disease.  His answer was “three years
ago for a fractured rib.””  He conceals the fact that he was within
the previous three or four months under treatment by Dr. Langrill
for some internal disorder, whether he knew or not that it was
heart disease, and although he had been, according to the evi-
dence of the druggist and of his wife, continuing to take the
medicine prescribed for him up to or in the same month in which
he made the answer.

It is urged, by way of excuse, for the answer to question 9,
that the applicant thought so lightly of the complaint that he
overlooked making any reference to it until he was answering
the last question contained in that part of the report. According
to the evidence of the medical examiner, the applicant, when
considering the answer relating to increase or decrease of weight,
stated, as an afterthought, that he had had a pain in the region
of the stomach, that Dr. Langrill said it was due to indigestion,
and that he was all right after he took a few doses of the medi-
cine preseribed by Dr, Langrill. This statement made as Dr.
Wright gives it in his evidence is untrue in fact, in that Dr. Langrill
treated the applicant not for indigestion, but for heart disease.
For the reasons I have already set forth, I believe that the appli-
cant knew at the time that he had been treated for heart disease
and not for indigestion. In the next place, the applicant, in
making the statement that he became all right after taking a
few doses of the medicine, concealed the fact that he continued
taking bottle after bottle of the medicine over a period of several
months, and t'.at he twice consulted Dr. Langrill in regard to
his complaint, there being an interval of seven weeks between
the consultations. In making the statement, therefore, he wil-
fully belittled and misstated the facts, and endeavoured to con-
ceal and did conceal, even in making the statement, the serious
nature of his disorder. If his ailment was as trivial as he made
it appear to Dr. Wright, why was he, when Bremner spoke to
him, apprehensive as to his ability to pass the medical examina-
tion?

The answer to question 9 as entered in the report is untrue
in failing to disclose that the applicant had been attended and
treated by Dr. Langrill on 14th October, 1909, and again seven
weeks thereafter. The answer was untrue to the knowledge of
the applicant. But, it is suid, he afterwards, in the course of
the examination, mentioned to Dr. Wright the fact that he had
been treated by Dr. Langrill, and that Dr. Wright, through an
oversight, omitted to add this to the answer to question 9. [
have already shewn that, even if his statement had been entered
in the report as he gave it to Dr. Wright, it would still have
been untrue and misleading, but, granting for the moment that
the statement was true, honest and complete in so far as the
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knowledge of the applicant went, the fact still remains that the
statement was not entered in the report, and was not placed
before the defendants when they had to decide whether they
would grant the insurance or not. It is argued that the omission
of the statement from the report was due to the mistake of the
defendant’s medical examiner, that it was known to him, and
that, if he failed to enter it in the report, the defendants are
bound by his knowledge and by his acts as their agent. But
the part of the report which contains the questions and answers
under consideration was signed by the applicant, who, over his
signature, declared that, to the best of his knowledge, informa-
tion and belief, each of the answers was full, complete and true,
and was a continuation of and formed part of the application
for insurance. The answers, as written down in the report, formed,
along with statements contained in the application, the basis of the
contract of insurance. To this the applicant had agreed when
he signed the application, and it was his duty to see that his
answers were set down correctly before he signed them and gave
his warranty that they were, so far as his knowledge and belief
extended, full, complete and true. In such a case it will be
presumed that the applicant read the answers before signing
them, and he must, if he did not take the trouble to read them,
be treated as having adopted them: Biggar v. Rock Life Assce.
Co., [1902] 1 K.B. 516, following New York Life v. Fletcher, 117
U.S. 519. In the latter case it was held that the signing of an
application for insurance without reading or hearing it read was
inexcusable negligence, and that a party is bound to know what
he signed. As further bearing out this principle, I would refer
to Kniseley v. British Am. Assce. Co., 32 O.R. 376; Taylor v.
Grand Trunk R. Co., 4 O.L.R. 357; Parker v. South Eastern
Ry. Co., 2 C.P.D. 416, 421; New York Life v. McMaster, 87 Fed.
Rep. 63.

The medical examiner was, no doubt, the agent of the de-
fendants for the purpose of putting the questions, but he was
not their agent for the purpose of inserting wrong answers or
suppressing the true answers to the detriment of the insurers
and to the benefit of the applicant. This proposition is supported
by Biggar v. Rock Life Assce. Co., [1902] 1 K.B. 516, and New
York Life v. Fletcher, 117 U8, 519, above cited, and they have
been approved in Phaenix Assce. Co. v. Berechree, 3 Common-
wealth (Aust.) 946,

In Joel v. Law Union and Crown, [1908] 2 K.B. 863, Lord
Justice Moulton expressed the opinion that the replies of the
applicant in that case to the medical examiner were only in-
tended as statements made by her, to the best of her knowledge,
for the purpose of assisting the medical referee and the com-
pany to judge of the risk they were taking. But in that case
there was nothing in the signed documents which made the

8 DLR.|

aeeuracy ¢
the contra
present ca
1 have
case, 8cco
knowledge
one. But
within the
furnish as
transmitte
faets whie
known to
The
was signes
agent, do
cant and
forward ¢
relating to
Langrill t
denies ha
and woul
effect of t
tiff, was !
doubt as
to pass e
In a
with the
of her de
sympath)
applied t
1 regr
should be

CaME
judgment
the plain

In m
dant con
saw Dr. |
tion, pre:

I sa

and 1

from |

Abou
the doet
and told
he had
until lat

2—8




i
i
g

8 DLR.] Sawyer v. Murvan Lire Assurance Co.

accuracy of the answers to the medical examiner a condition of
the contract, or the basis of the contract, as was done in the
present case,

I have treated the warranty given by the applicant in this
case, according to its purport, as one given to the best of his
knowledge, information and belief, and not as an unconditional
one. But I think that information relating to material matters
within the knowledge of the applicant, which he was bound to
furnish as the very basis of the contract, was concealed and not
transmitted to the company. The company was misled as to
facts which would materially affect the risk, and these facts were
known to the applicant.

The conversations which took place, before the application
was signed, between Dr. Langiill and Bremner, the company’s
agent, do not, in my view, affect the contract between the appli-
cant and the company. Bremner was an agent to receive and
forward applications. It was not his duty to ascertain facts
relating to the health of the applicant, and a statement by Dr,
Langrill that it was safe to insure the applicant, although he
denies having made any such statement, would be irrelevant
and would not affect either party to the contract. The only
effeet of these conversations, which were introduced by the plain-
tiff, was to shew that there had been some discussion and some
doubt as to whether the applicant was in a condition of health
to pass examination for life insurance.

In a case like the present, sympathy always runs strongly
with the widow who is seeking to recover insurance on the life
of her deceased husband, but cases must be decided apart fron
sympathy and in the cold light of the facts and of the law to be
applied to each.

I regret that I must arrive at the conclusion that the appeal
should be allowed, and the plaintiff’s action dismissed.

CameERON, J.A.:—The facts in this case are set out in the
judgment of the learned trial Judge, who entered judgment for
the plaintiff for the amount of the policy sued upon.

In moving to set aside this judgment, counsel for the defen-
dant company pointed out that the assured, on October 14, 1909,
saw Dr. Langrill, who diagnosed his case as one of mitral regurgita-
tion, preseribed for it and told the assured what the trouble was,

I said it was heart trouble that bothered him and heart troubled him
and I gave (told?) him how he could conduct himself so as to benefit
from this disease: p. 35.

About seven weeks after that the assured came again, when
the doctor continued the same advice he had previously given,
and told him to take four or five bottles more of the medicine
he had preseribed. The assured continued to get the medicine
until late in February.
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The assurance was effected in February, 1910, and the policy
actually issued March 24 of that year.

In August, 1910, the assured went to consult Dr. Moir (in
the absence of Dr. Langrill), and, on a second interview with
him, Dr. Moir diagnosed the case as one of mitral regurgitation
also,

On December 4, 1910, the assured died from embolus following
heart disease, as the learned Judge finds. The death certificate,
which was filed, was signed by Dr. Langrill, and assigned therein as
the cause of death, “embolus following heart disease.” In this
view Dr. Moir seems to concur,

It is urged that the answers of the applicant to questions
8 (¢), 8 (1) and 9 by the medical examiner were untrue; that
they are made part of the application and of the policy; and
that, whether fraudulently made or not, the policy, being founded
on untrue representations, must fall to the ground.

As to these answers, we are referred to Porter on Insurance,
p. 183. If an applicant for insurance is required to sign answers
to questions which are part of the policy, it is his duty to read
them before signing, and it will be presumed that he did. In
support of this are cited New York Life v. Fletcher, 117 U.S.
519, and Biggar v. Rock Life, (1902] 1 K.B. 516, in which latter
case the former is quoted with approval.  See also Phenix
v. Berechree, 3 Com. 946, and Kniseley v. British America Assce.
Co., 32 O.R. 276. It is the contention that, on these authorities,
the assured having answered question 9 untruly, the defendant
must succeed. But Dr. Wright admits the deceased did call
his attention to the fact that he had been to see Dr. Langrill
a short time previously and that he had then been preseribed for.
That Dr. Wright failed to get this answer correctly cannot preju-
dice the beneficiary’s right to bring this action. It cannot surely
be argued that Dr. Wright became the agent of the deceased
in neglecting to set forth with accuracy the information given
him. The reasoning applied in Biggar v. Rock Life, [1902] 1
K.B. 516, that where the agent, whose authority from the com-
pany was limited, wrote in untrue answers in the application,
he did so, not as agent for the company, but as agent for the
applicant, cannot fairly be extended to cover this case, where
the information was furnished by the applicant in good faith,
but, by an oversight of the medical officer, whose duty it was
to put it in writing, was not written down, though he thought
he had done so. A question arises whether the condition in the
policy applies to written answers and statements only. It does
not seem to exclude verbal answers,

It was further argued that the correctness of the answers
was warranted by the terms of the policy, and that such warranty
was absolute, irrespective of the materiality of the answers, and
that, even if there were no fraud or concealment, the plaintiff
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must fail. It is the truth and not the materiality of the state-
ments that governs.
In support of this view there was cited to us Anderson v.
Fitzgerald, 4 H.L.C. 484, where it is stated that
that principle (involved in the distinction between a warranty and a
representation) has no application to a case where it is part of the con-
tract, as it is true, that if a particular statement is untrue, then the
contract shall be at an end: p. 504,

We were also referred to Thomson v. Weems, 9 A.C. 671, where
Lord Blackburn said, at p. 683:—

It is competent to the contracting parties, if both agree to it and
sufficiently express their intention so to agree, to make the actual exist-
ence of anything a condition precedent to the inception of any con-
tract; and, if they do so, the non-existence of that thing is a good
defence. And it is not of any importance whether the existence of that
thing was or was not material: the parties would not have made it
a part of their contract if they had not thought it material, and they
have a right to determine for themselves what they shall deem material.

Porter on Insurance, p. 165-166; Russell v. Canada Life, 32
U.C.C.P. 256, and Jordan v. Provincial Provident, 28 Can. 8.C.R.
554, were also referred to. That a contract of insurance is a
contract uberrimae fidei demanding full disclosure is well settled.
That is the law, apart from any contract: Joel v. Law Union
and Crown, [1908] 2 K.B. 863.

The contention of the plaintiff is that the warranty in the
application which forms part of the contract is not absolute and
unqualified, and that it is throughout subject to the reservation
that the statements therein made and referred to are true to the
best of the knowledge, information and belief of the applicant.
The learned trial Judge says expressly, “I cannot find that the
applicant knowingly made untrue answers,” and, after a perusal
of the evidence, I must say that, while there are difficulties,
nevertheless I can see no adequate reason for reversing this finding
of fact. There are contradictions, and the trial Judge had the
witnesses in view on their examination and cross-examination.
I would say, upon consideration of the evidence, that it seems
to me that the applicant, a man of good repute and standing,
acted at his interview with the medical examiner and otherwise
as an honest man desirous of affording the company full informa-
tion.

What construction, then, are we to place upon the warranty
in the application? It did seem to me, on my first perusal, that
the words, ‘“to the best of my knowledge, information and belief,”
could not, on a strict grammatical construction, be carried for-
ward to the succeeding subdivisions of the paragraph. But the
judgment of the Supreme Court in Confederation Life v. Miller,
14 Can, S.C.R. 330, at 344, gives the rule of construction to be
followed :—
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The rule of construetion is that the language of the warranty being
framed by the defendants themselves, the warranty must be read in
the sense in which the person who was required to sign it should reason-
ably have understood it, and it is impossible to coneeive that a person
who was interrogated as to his knowledge and belief in respect of the
matters enquired into could have understood that, notwithstanding
ing to the
utmost of his knowledge and belief, he should, nevertheless, forfeit his
poliey if through ignoranece the facts as stated by him should not prove

that he should answer the questions put to him truly, accord

to be absolutely true, apart altogether from his knowledge and belief
Where the policy provides only against intentional misstatements,

an innocent misrepresentation in the declaration, though the latter is

made the basis of the contract, will not avoid it
Halsbury, Laws of England, vol. 17, sec. 1103, citing Fowkes
v. Manchester, 3 B. & 8. 917; Hemmings v. Sceptre Life, [1905)
1 Ch. 365; and Joel v. Law Union and Crown, [1908] 2 K.B.
863. In this last case it was held that the answers to the ques-
tions by the applicant were not part of the policy, but, neverthe-
less, there was an obligation to make a full disclosure of material
facts. The answers of the applicant to the questions were merely
statements

to the best of

wr knowledge for the purpose of assisting the medical
referee and the company to judge of the goodness of her life ¢., of the
risk they were taking

Per Lord Justice Fletcher Moulton, 889. It is important to notice
that the

onus of proving non-disclosure or concealment is on the insurance offiee

Per Vaughan-Williams, p. 880,
I think the judgment of the trial Judge should stand, and that
the appeal should be dismissed.

Hacaarr, J.A.:—The trial Judge gives the facts in detail. He
accepts the version of the witness Bremner, where there is a
difference between his story and that of Dr. Langrill.

The deceased was not anxious to enter into the contract of
insurance. For two years he had been canvassed at different
times by the agent Bremner, and, when he finally consented,
he frankly told the agent that Langrill had been treating him, and
said that he might not pass. The agent saw Langrill, who sug-
gested that they should wait awhile, and, if we believe Bremner,
as the trial Judge did, Langrill, after the lapse of a short time,
intimated that it would be safe to insure the man.

The application or proposal was signed in the usual way.
The applicant was examined by the defendants’ regular medical
officer; the policy was issued and the premium paid.

The defendants deny liability, on the grounds that the assured
did not make an honest disclosure in his application and answers
to the medical officer, that the truth of his answers was warranted
and expressly made the basis of the contract.
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SAWYER v, Murvan Live Assurance Co

Sawyer certainly did not appear to be eager to make the
contract. The witnesses speak of him as an honest, truthful
man. 1 cannot gather from the evidence that Sawver ever
thought he had an incurable disease. The suggestion of Dr.
Langrill to wait would mean to him that it was a passing trouble,
and that time and treatment would cure it.  And the fact that
the examining physician did not detect any signs of serious ail-
ment would corroborate the view that the assured censidered
himself in the enjoyment of good health, and had no thought or
reason to think that he was afflicted with a fatal disease, and
vhen he was answering the many questions of a more or less
technical nature, that any past troubles were not present to his
mind and that his answers were true to the best of his belief
I can understand that the assured had considered that the trouble
for which Langrill had treated him had passed away or that it
was not present to his mind, and, as to the answer to the other
question as to when he had been last treated, Dr. Wright, the
physician, admits that during the examination the proper informa-
tion had been given him, and it was owing to hi
getfulness that
formal papers.

neglect or for-

the correct written in the

statement was not

At the foot of the list of questions to which answers were
made to the medical examiner, there is this declaration:

I, the undersigned applicant, hereby deelare that, to the

hest of my knowledge, information and belief, each of the above an

full, complete

wer

and true, and is a continuation of and forms a part of
my application for assurance

I'here is a similar declaration in the application filled out by

¢ agent, and in the policy it is agreed that the deelaration shall

form the basis of the contract. In all are the words of lim

tion “to the best of my knowledge, information and belief.”

The defendants contend that this stipulation is an absolute
warranty, and that the accuracy of the information contained
in the answers goes to the basis of the contract, and New York
Life v. Fletcher, 117 U.8. 519; Biggar v. Rock Life Assce., [1902]
1 K.B. 516; Pheniz Ins. v. Berechree, 3 Com. 946; Kniseley
v. British Am. Assce., 32 O.R. 376; Taylor v. G.T.R. Co., 4 O.L.R.
357; American Abell v. Tourond, 19 Man. L.R. 660;
v. Fitzgerald, 4 HL.C. 484; v. Weems, 9 A.C. 671;
Russell v. Canada Life, 32 U.C.C.P. 256, are some of the authori-
ties relied on by the defendants,

Notice the words of limitation, “to the best of my knowledge,
information and belief.”

Anderson
Thomson

In the cases above referred to I cannot find such qualifying
words standing in the same relation to the context. They all

2o to establish the principle that the insurer is entitled to a full
and truthful disclosure of all the facts so far as the insured knows
them.
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Did Sawyer give truthful answers to the physician’s inter- o
rogatories? S
In Confederation Life v. Miller, 14 Can. 8.C.R. 330, the appli- }
cation contained a declaration in which the applicant warranted nal
SAWYER  and guaranteed that the answers were true according to the it
Murvan  best of his knowledge and belief, and agreed that the proposal me
LarE should be the basis of the contract, and that anv misstatement p
\‘ “"\“ - or suppression ol facts his answers to the questions, or In his in
CANADA answers to the medical examiner, should render the policy void for
It was held, affirming the judgment of the Court below, that o
Huemrt, 24 this was not a warranty of the absolute truth of the answers of
the applicant, but that the whole declaration was qualified by
the word to the best of my knowledge and belief.” The ob
servations of Mr. Justice Gwynne, on p. 344, are applicable to
the present ease He savs
i " A T e 1
be 1 ’ i i
1 I . | { ) Whetl
| I J
\ he t ¢ I'l
t be
I i e to |
I'l wse was approved and followed in Metropolitan Life
\/ ¢ ( Co., 35 Can. S.C.R. 266, where it was held
that, unle the evidence so strongly predominates against the
erdict as to lead to the conclusion that the jury have either
wilfully disregarded the evidence or failed to understand or appre-
ciate it, a new trial ought not to be granted. On the applica
tion for life insurance the applicant stated, in reply to questions 1
18 to insurances on his life then in force, that he carried polieie goin
in several life companic but omitted to mention two accident
policie I'he policy provided that the statements in the appli
cation should be warranties and form part of the contract I'he
language of the warranty, being framed by the company, should
be read in the sense in which the person required to sign it should
have reasonably understood, the words should be construed contra
proferente nd.in favour of the assured: Joel Law Union and
Crown, [1908] 2 K.B. 863. In this case the proposal contained a
declaration that the statements so made were to the best of (

her knowledge and belief,” true, and she agreed that the pro- Brit
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8 DLR.|] Sawyer v. Murvan Lire Assurance Co

posal and declaration should be the basis of the contract. Sub-
sequently she answered questions, on her medieal examination,
which were filled in by the doctor. She was asked to give the
names of medical men consulted by her, and whether, among
other complaints, she had ever suffered from mental derange-
ment.  In answer to the first question, she had left out the name
of a doetor she had consulted, and to the second she answered
in the negative, while, as a matter of fact, she had been confined
for aeute mania, although not aware of the fact., The two grounds
of defence were—first, it was eclaimed that the aceuracy of the
answers was a condition precedent to the validity of the policy;
and, second, misstatement and non-disclosure of material facts,
Vaughan-Williams, L.J., at pp. 874-5, says

» not think there is anything in law to make the truth of the

ers a condition precedent to the liability of the defendants on the
el if the truth of the answer were not such a condition, it comes

within the statement of Wille J., in his judgment in Wheeltor

Hardisty, 8 E. & B. 232, 209, w

y the knowledge of the plaintiffs, and, therefore, fraudulent, the mere

re he say “Unle it were untrue

ntruth of it would not avoid any poliey in which it was introduced
hie

poliey containing no express stipulation to that effeet.”

And at p. 880

I'he onus of proving non-disclosure or concealment on the insurance

office

And, at p. 884, Fletcher-Moulton, L.J., says

But, in my opinion, there is a point here which often is not sufficiently
kept in mind.  The duty v duty to diselose, and you eannot diselose
vhat you do not know I'he obligation to disclose, therefore, neces-

wrily depends on the knowledge you posse

And, addressing himself to the interrogatories of the physician,

he remarks:
I entertain the strongest opinion that the aceuracy of the replies to
the doctor who examined her was not a contractual limitation or con
lition of the contract, but that these replies were and were intended

by both parties to be only statements by her, to the best of her know-

ledge, for the purpose of assisting the medical referee and the company

to judge of the goodness of her life the risk they were taking

In Halsbury’s Laws of England, vol. 17, see. 1102, the fore-
going propositions are condensed as follows:

Although a warranty must be strietly complied with, nevertheless
such n construction will be given to it as will give effect to the meaning
which the parties must be presumed to have intended, and if a person
states in the declaration merely what he believes or is informed that
v eertain fact is true or that he is not aware of any circumstance tending
to shorten his life, the warranty only extends to the state of his belief,
information and knowledge, and not to the facts of which he is bona fide
unaware
Chief Justice Strong (then Mr. Justice Strong), in North

British v. MeLellan, 21 Can, S.C.R. 288, 207, discussing the

MAN.
C.A.
1912

SAWYER

A\

v
fuTval
Lave

ASSURANCE
Co. oF

(

'ANADA

art, LA



24 DoMINION LAW REPORTS 8 D.LR.

a similar declaration w

MAN. effect of

were the limiting words were,

O A “So far as the same are known to the applicant and material to
1912 the risk,”

- I do ne in the mea g and construction attributed to thi
SAWYER el ( of the applicat hicl ed on I I lant
M ! nd which is set forth in their factum Ihis would make the applicar

UTUAL ' : £ o » ) \
Livs e himself to th I I ma ity of hi « n \
ASSURANCE vhich is j hat the word far the same are ki ad
Co. OF material to the risk,” protect hin nst. It would be impossible
CANADA Wt 1o | ( The ( 1 mtended © Wi per

Haggart, J.A IEUARS . ] It - e .
pondent only underte to affir I of y fa
15 they were known t i, and as they were material to the ris)

I cannot agree with the defendants’ contention that the
doctor w

s the agent of the assured when he filled in the answers

Iministered by him. The doctor was, |

fo the interrogatories

assume, the paid servant of the defendant He took his instrue
tions from them; reported to them direct. It was a confidential
relationship.  Is he, then, the agent for the company in every
thing excepting when he makes a mistake to the prejudice of the

assured? He admits that he got information during th
tion which shoulc

examina

1 have been incorporated in the answers. The
defendants ought not to be allowed to set up s

ich a defence

If T aceept the finding of facts of the trial Judge, and take

his estimate of the value of the testimony of the re

cctive wit

nesses, and believe that the astured made truthful answers ac
cording to the best of his knowledge, information and belief, at

the time he was questioned, then the defendants, upon whom the
onus lies, have failed to establish the defence of misstatement
and concealment

The appeal should be dismissed with costs

Appeal dismissed, PERDUE, J.A., dissenting

B.C POWELL v. CITY OF VANCOUVER

British Columbia Court of Appeal, Macdonald, ¢'.J.A., Irving, Martin, and
A Galliker, JJ.A. November 5, 1912
w2 1. Trusts (§ 1 D—24)—RESULTING TRUSTS—CONVEYANCE OF LAND AS CITY

HALL SITE—AGREEMENT TO “MAINTAIN" CITY HALL THER}
Where the owner of several parcels of land conveys certain of them
o a city corporation under a sti
maintain,” on th

' tlation that the grantee shall

ts city hall, and where the d
iat the city hall shall be main
or all time” or to any such effect, and where it may
reasonably be inferred that the antor in executing the deed con
templated that a city hall so located near his remaining lots for a
limited time would meet his purposes by enhancing the value of his
adjacent property, there is no resulting trust in favour of the grantor,
in the event of the grantee (owing to rapid city expansion) build
ing & new city hall on a different site, approved by the ratepayers
of the city
[Smith v. Cooke, [1801]1 A.C. 297, followed

of conveyance makes no provision t
tained there

part j
cipal
the e




8 D.LR. PowerLn v, Crry oF VANCOUVER

1] £ 11 E 4—60) —CoNSTRUCTION—USE OF WORD “MAINTAIN IN DEED
OF GIFT
\ provision in a deed of gift it the do nwun a was t
ntain ity hall on th ¢ ean “‘ma for

Aprean by the plaintiff from the judgment of Clement, J
Ihe appeal was dismissed

Bodwell, K.C., and Mayers, for plaintiff’

W, A, Macdonald, K.C'., for respondent

Bodwell, K.C., and Mayecrs, for

property was given for a speciii

appellant :—We submit that
¢ purpose, and while the cor
poration could not be compelled to keep the eity hall
m lor ever,

in that
vet if its situation is changed, the property
'ts 1o the donor

There is a resulting trust here. They cited and referred to
Hayes v. Kingdome, 1 Vern. 33; John I, 5 Ded, & Sm
85 Edwards v. Pike, 1 Eden 267 : Wallgrave v, 1
313; Nutching v, Lee, 1 Atk, 447; Yo

ebbs, 2 K. &J
wng v. Peachy, 2 Atk, 254;
Rochefoucauld v. Boustead, [1897] 1 Ch. 196; Haigh Kaye,
LR. 7 Ch, App. 469; Re Duke of Marlborough, [1894] 2 Ch
133; Briggs v. Newswander, 32 Can, S.C.R. 405; Allen v, Mac
I m, 1 ILL.C. 191 ; Barnesly v. Powel, 1 Ves, Sen. 283, 28
Jessup v, Grand Trunk R. Co.,, T AR, (Ont
| s were not only to place the

mt also to maintain it there

[
128. Here the

building on the site granted

W. A. Macdonald, K.C., and E. J. F, Jones, for respondent
corporation :—The undertaking to maintain the city

1

hall on the
site granted must be construed reasonably

it cannot be taken

to have been intended to apply to all time. We have made a

substantial compliance with the terms or rather understanding

on which the gift was made. There has been consideration for

The cases on resulting trust do not apply to
cipal eorporation.

Lomuni
We rely on the findings of the trial Judge
Further, there has been delay on the part of the plaintiff in
taking aetion. The change in the location of the eity hall took
place in 1897, and action was not commenced by him until 1910

Bodwell, in reply :—We protested, but it was not until after
various arrangements suggested by us had been deelined, that
it was finally intimated to us that nothing would be done by
the corporation to earry out our understanding of the bargain.
Laches must be coupled with acquiescence, actual as inferential.
The deed contains evidence of a trust; when the trust could
not be continued then there was an end of it. There cannot be
part performance ; the property was given, not for general muni-
cipal purposes, but for a specific purpose, and that having failed,
the consideration is gone.
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entirely with the

\rree

I would dismiss this appeal. |

trial Judge
[rviNG, J.A I would dismiss this appeal. Mr. Bodwell
does not elaim that there ean be deduced from the

rests his case on

the conveyvance any condition subsequent. He

and failure of consideration,
trust is ereated by the

to see anything in this deed except a conveyance

the doetrine of resulting trusts,

and argues that the failure of the inten

tion manifested by the language of the

I am unable

n fee to the corporation in consideration of something to be

done by the corporation; that something, in my opinion, has

heen done If it is intended to have a resulting trost, the ordin
ary and familiar mode of doing that is by saying so on the face
of the instrument: Smith v. ( 18911 A.C. 297, 299. The
deed does not contain apt words to the effeet that **maintain
shall mean naintain for all time to come,’ ['he words actu
Ily used lead me to believe that the vendor might very well
ve considered it probable that a new city hall would be re
quired for man rs, and that if city hall were once estab
shed npon t lots granted by him, it would re n there a
1heient n ! i1 \ 1 ner I value ) S pro
] 1 it log I sion of the word or all tin
1 opinion ar S nt to 1 it presump n H
there should be a resulting trust
| st be reme ered t t 1z of site for ty
1 is a matter to be determined by the ratepayers, and not by
conund I knowledge o s fa ) v 1 presen
to t nind of tl 1 The promi \intain
t city | on t nu refor I ] Sl
et to removal at people I'he vendor migh
well have recogn ulating on the probabilities
of the case, t ed tl would not alter the character
f the 1lding for

that the plaintiff’ cannot obtain any

Marmin, J.A

from this (

form of action at least

relic n the present
It is difficult to distinguish this case in principle from the deci
sion of Mr. Justice Brewer in the United States Cireuit Court,
n Berkley v. Union Pacific B. Co 33 Fed. Rep. 794

It is from one point of view important to bear in mind the

1888

uncontradieted evidence of the causes that led to the change in

site They are given by the eity comptroller, G. F. Baldwin
1s follows

Q. Now t ! va 1 « iny J n n moving 1 that

| v ¢ I m 1 ca 1 1 1 now

A. Well, they n everal ad ns to the building but some 8

" ¢ place 1 » w unsatisfactory

for a | ther vasn't room and v decided to move to an

language of




ell
of
on
ni,

e
be

s

ce
he
u-
al|

b-

1

8 D.LR. PowerLn v, Crry oF VANCOUVER.

I mention this because during the argument it was sug
on behalf of the defendant, erroneously, 1 think, that the me
fact that the eivie authorities had decided to make the change,
would support the inference that it was a justifiable one. But
a perusal of the evidence generally shews that the business area
of the town had been extending very fast and with the inereas
of general business there would be a corresponding inerease of
civie business, and the abovi

tation shews that the old location

had become too small, and that the cause of the change was a

e Itis
not easy to say in the face of such facts and the other eireum
stances of this case that the objeet of the

gennine one in the best interests of the community at lar

donor has not been
substantially attained, unless it can be said that that objeet was
a fixed location in perpetuity, which, apart from the striet con
struction of the deed itself ecannot 1 think be suee ssfully con
tended, on the evidence hefore us: it eertainly was not so con
templated by the defendant

Gavuiner, J.A., concurred with Irving, J.A

Appeal dismissed

EMPIRE SASH & DOOR CO. v, Mc

GREEVY; CANADIAN PACIFIC
R. CO. (ga

shees)

Galt, J, November 6, 1912

WHAT SUBIECT TO GARNISHMENT—MONEY

A BUILDING CONTRACT
Monevs earned by a contractor under contracts
i) dings s the work
ites of proj
I hee 1 ttac 1
\ e suit of a i ' s ¢
‘ 1 m I a
Aetor con t 1 i )
pr etor, at date of the abandonment I in both
cases, the engineer has subsequently given his certificates shewing that
the amounts were pavable to the contractor, and the garnishee has
paid the moneys into court, unless it has heen proved aflirmatively that
the certifica f the « er was to be a condition preced to the

moneys becoming payal

Paysmest (§ 11125 PLACE—RESIDENCE OF PAYEE
When a contraet is silent as to the pla

f payment, the money will
w payable at the resider

although the work

f the contrac lone

in another Province
Gullivan v, Cantelon, 16 Man. L.R. 644, followed.)
GARNISHMENT (§ 10 1=15)—WHAT SUBJECT TO GARNISHMENT.
It is not essential to the hinding effect of a garnishing order that the
debt to be attached should be one for which action could be brought at
the date of the order,

[ MaePherson v, Tisdale, 11 PR, (Ont.) 263, followed.]
GARNISHMENT (§ 1 D—=30)—S11U8 of DERT—MONEY PAID INTO COURT.

Moneys paid into court in Manitoba by the garnishees could not be

affected by any legal proceedings in the courts of another Provines

Crry or

PowELr

VaNcovver
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HeamiNG of proceedings to determine the rights of the plain-
tiff's as attaching creditors in respect of certain moneys attached
in garnishment proceedings which the garnishees had paid into
Court,

E. F. Haffner, for plaintiffs,

A, E. Bowles and W, €. Hamilton, for claimants,

Gavr, J.:—This is a matter in the nature of an interpleader
application.  The faets as diselosed by the affidavits and orders
filed may shortly be stated as follows:

Under a econtract made by the defendant with the garnishees,
dated April 14th, 1910, the defendant agreed to construet a
railway station in the town of Cornwall for the sum of $4,083,
payable in instalments as the work progressed, and on the certi-
ficate of the engineer of said garnishees. On April 19, 1910, the
defendant agreed with the garnishees to construet certain sec-
tion houses in the Provinee of Manitoba for the sum of $11,273,
payable as mentioned in the first contract. On the same day,
\pril 19, 1910, the defendant also agreed with the garnishees
to construet certain section houses in the Provinee of Alberta
for the sum of 15,500, payable as in the case of the former two
contracts.  On May 29, 1911, the plaintit obtained an order
¢+ that all debts, obligations and liabili-
ties owing, payable or aceruing due from the above named gar-
nishees to the above named defendant be attached to answer a
Judgment to be recovered by the above-named plaintiff against
the above-named defendant up to the amount of $4,900. The
defendant apparently completed the work provided for in the
first contract and at the date of said order there was aceruing
due from the garnishees to the defendant the sum of $64 on ae-
count of said first contraet, which sum was certified by the engi-
neer of the garnishees as the final instalment payable in respect
of the said work on the 24th day of August, 1911, After the
date of said order, but hefore the date of the engineer’s certifi-
cate, James M. Eaton commenced an action against said B. J.
MeGreevy, and on the 17th day of June, 1911, Eaton obtained
a similar garnishing order as against both the Canadian Pacifie
Railway Co. and the Merchants Bank of Canada as garnishees
to the extent of $1,471. The interests of the Merchants Bank of
Canada were subsequently settled and released and need not be
further referred to.

Under the second contract the defendant made default and
the Canadian Pacific Railway Co. completed the work themselves
about July, 1911, and subsequently, on August 25, 1911, the
company's engineer certified that the sum of $2,136.25 was due
under the contract to the defendant.

Under the third contract the defendant also made default and
the Canadian Pacific Co. completed the work, and on August 6,

hefore judgment orderi
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r 1912, the engineer certified that the sum of $516.19 was due from MAN.
the garnishees to the defendant. K B
The plaintift issued further garnishing orders on the 9th day 1912

of October, 1911, the 5th day of January, 1912, and the 6th day I-'\_l-l—m
of August, 1912, and Eaton issued further o

rarnishing orders on

Sasi &

the 10th day of November, 1911, and 14th day of Mareh, 1912 Door Co,

On or about the 1st day of November, 1911, the defendant “”;I'('”\\
MeGreevy was sued in the Distriet Court of Calgary, in the Pro- —_
vinee of Alberta by the Downie Aldvich Lumber Co., and the %"

Canadian Pacifie Railway Co. were made parties by a garnish-
ing order served on the last mentioned date. Eaton recovered
Judgment on 25th June, 1912, for $1.65540 and the Empire
Sash & Door Co. Ltd. recovered judgment on July 10, 1912, for
765,47, An application was then made on behalf of the Em-
pire Company against the garnishees, and on September 28,
1912, an order was made by the Referce in Chambers that the
garnishees forthwith pay into Court to the eredit of this cause
the sum of $2.426.44, admitted by the garnishees to be due from
them to the defendant; and it was further ordered that J. M,
Eaton, Edwin Bell, Downie Aldrich Lumber Co. and Cushing
Bros., do appear before the presiding Judge in Chambers on the
10th day of October, 1912, and state the nature and particulars

of the claim of each upon the moneys so paid into Court. The
motion was from time to time adjourned until the 1st day of
November, when it came on hefore me. It appears that the
claims of Edwin Bell, Downie Aldrich Lumber C'o. and Cushing
Bros. all originated in the Provinee of Alberta, and none of the
claims have been brought to judgment there. The defendant
MeGreevy, during the period covered by the above transactions,
has been a resident of Winnipeg, and still resides here. The
contracts made by him with the garnishees do not speeify
place of payment.

any

Having regard to the principle recognized and followed in
Gullivan v. Cantelon, 16 Man. L.R. 644, the moneys are payable
in Winnipeg, and the moneys, having been paid into Court
here, eannot be affected by any legal proceedings in Alberta.
The only difficulty which presents itself appears to me to be
the point of time at which the moneys in question became owing,
payable or aceruing due from the garnishees to the defendant.
Under each of the contracts the moneys were payvable in instal-
ments as the work should progress, and upon the certificate of
the engineer of the garnishees. The material before me does not
shew whether or not the certificate of the engineer was to be a
condition precedent to the moneys becoming payable. The affi-
davits of Joseph Halpenny Jeffrey, the accountant of the gar-
nishees, shews that on the 29th day of May, 1911, the date of
the Empire Company’s first garnishing order, there was aceru-
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ing due from the garnishees to the defendant the sum of 64,
which sum was certified by the engineer of the garnishees as the
final instalment payable in respect of the said work on the 24th
day of August, 1911.

]ll MacPherson v. Tisdale, 11 P.R. (Out.) 261, Chancellor
Boyd says, at p. 263: ““It is not needful that the debt to be
attached is one for which an action e

n he brought in order to
bring into play the garnishing process,”” and various instances
are cited by the learned Judge. See also Tapp v. Jones, L.R. 10
Q.B. 591, Jeffrey’s affidavit also shews that the defanlts made
by the defendant in his second and third contracts were made in
the month of April, 1911, so that the defendant had completed
all the work which he ever performed under the contracts prior
to the date of the first garnishing order issned hy the Empire
Sash & Door Co. Ltd. The attitude assumed by the garnishees
in this matter is also material to be horne in mind. They do not
and never did take the position that the defendant was not en-
titled to any money under his contracts until the garnishees’
engineer chose to give his certificate.  On the contrary, Jeffrey
treats the first item of %64 as being in the position of ‘‘acerning
due’ to the defendant at the date of the Empire Company’s
first garnishing order, although the certificate for it was not
given by the engineer until August 24, 1911, T assame that if
the contracts themselves provided otherwise, the parties inter-
ested would have produced evidence of this. Under these cir-
cumstances, I think that all the moneys earned by the defendant
MeGreevy under his three contracts with the garnishees were
aceruing due from the garnishees to the defendant at the date of
the order issued by the Empire Sash & Door Co. Ltd., on the
20th day of May, 1911, and inasmueh as the amount in Court is
only $2,430.42, while the plaintiff’s elaim is shewn hy their
judgment to amount to $4,765.47, the plaintiffs are entitled to
ail of the moneys in Court,

The plaintiffs are entitled to their costs of this application as
against the other elaimants.

Judgment for plaintiffs.

COX v. CANADIAN BANK OF COMMERCE.
Manitoba King's Bench, Galt, J. November 28, 1912,
1. Costs (§ I—2d) —TAXATION—COUNTERCLAIM,

For the purposes of taxation a counterclaim must be regarded as a
separate action: and, notwithstanding a statutory maximum of costs
taxable in respect of the dismi of the principal action, the defend-
ant who suceeeds on his counterclaim may be allowed separate costs
and counsel fees in respect of the latter,

[Les Soeurs v, Forrest, 20 Man. L.R. 301, applied.]

Tiis was an appeal on behalf of the plaintiff from a taxation
by the senior taxing officer at the conclusion of the litigation
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between the plaintifit and defendant, which resulted in a dis-
missal of the action with costs and an allowance of the defend-
ant’s counterclaim on a note for $2,000 with costs, The ‘ase
was finally decided by the Supreme Court of Canada, Cor v,
Canadian Bank of Commerce, 5 D.1.R. 372, 46 Can. S.C.R. 564,
affirming the judgment of the Court of Appeal, which had re-
versed the judgment of the Chief Justice of this Court at the
trial,

J. B. Coyne, for plaintiff.
7 H. Locke, for defendants,

Gavnr, J.:—The pleadings have been referred to by counsel
on both sides, and it appears to me that several questions were
raised in the counterclaim which wounld not necessarily pertain
to the plaintiff's claim. 1t is very difficult to say, withont
having the evidence before one, how much of the evidence given
at the trial, which lasted two and a half days, appertained to
the elaim and how much to the counterclaim; but T am quite
satisfied that at least a considerable portion of the evidence must
have related to the issues set up by the counterclaim,

It has been held in Les Socurs v, Forrest, 20 Man. L.R. 301
that for the purpose of taxation a counterelaim must be regarded
as a separate action,

In the present instance the defendants, who succeeded
brought in two bills of costs for taxation before the senior taxing
officer.  These bills of costs are hefore me, and I see that in the
bill of costs of the defence the bill submitted for taxation
amounted to $595.50, This included senior counsel fee, 214 days,
$300; junior counsel fee, same time, $200, and some small items
of disbursements, Under the statute only $300 and disburse-
ments can be allowed, and the taxing officer has allowed the sum
of %300, but does not in any way segr
he applies it, so that about 0 has been taxed oftf the bill by
reason of the statutory provision.

In the case of the bill of costs of the counterelaim, which
contains the only fees objected to, the senior taxing officer has
allowed the senior counsel fee of $60 and junior counsel fee of
%30 at the trial. It appears to me impossible to say that the
taxing officer erred in the diseretion he exercised in allowing
these two fees by way of counsel fees on the counterclaim, as it
was entirely his duty to satisfy himself as to the work performed
by counsel in respect of both elaim and counterclaim, and 1
cannot but think that where the successful party was obliged to
lose so large a sum as $250 or thereabouts by virtue of the
statute applicable to the taxation of the elaim, the taxing officer
might well take this into account in dealing with the costs of
the eounterclaim. Ile might have taken this amount off the
counsel fees alone.

wwate the items to which
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It has been agreed by the parties that any ruling of min
which applies to the allowance of these fees in the King's Bench
is equally applicable to the fees allowed in the Court of Appeal.
Consequently I deeline to interfere with the allowance of the
counsel fees that were allowed by the taxing officer in the Court
of Appeal. 1 therefore dismiss this appeal with costs

Lppeal dismiss

0
SNELL v. VICTORIA AND VANCOUVER STEVEDORING CO., Limited.

British Columbia Supreme Court Trial before Murphy, J
March 11, 191

1. M ¥ ) § II A 4—08 " INA 1 Y —S

1 tackle
the side of the ship, ar

the purpose of signalling

fouling of the wire ipporting the sling
DAMAGY LT 1—166a PROSPEC i MEDI(
LXPY ¥
Dan v to the amount of #1750 are not excessive i \ ion
nder the Emp rs’ ility Aet (B where
! e, w struck bet n the 1 by the
board "’ nd travmatie neurasthenia o the medical
which is particularly expensive
[Toronto R, Co. v. Toms, 44 Can. S.C.R. 268, referred to

AcTiON by a stevedore under the Employers’ Liability: Aet
(B.C.) against his employers for damages for personal injuries
The plaintiff was struck by the “‘sling board’ while employed
in loading a ship, through the negligence of the hateh tender in
temporarily leaving his post and consequently failing to signal
the winchman to stop the winch when the wires were in danger
of getting fouled with the sling board. The empty sling board,

which had been swung above the stevedores to be lowered, came
in contact with a wire through this neglect and fell upon and
injured the plaintiff

J. A, Russell and M, A. Macdonald, for plaintiff,

E. V. Bodwell, K.C., and D. A. McDonald, for defendant,

Murreny, J.:—To my mind this is a very simple case; it has
heen laid down by the Supreme Court in Ainslic v. McDougall,
12 Can. S.C.R. 420, and followed by the same Court in Brooks
v. Fakkema, 44 Can. S.C.R. 412, that it is the duty of the
employer to give his employees a safe place to work. This man
was in a position of danger. It was therefore the duty of the
defendant company to see that reasonable precautions were taken
to protect him. It is alleged that there was defective system
and if I were to adopt the argument of the defendants, I think 1
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would have to so find; but I do not find on the facts there was
It is true that possibly the swivel hook would have been a better

hook than the shackle hook, but it is common ground that the

fouling of the wires was likely to have oceurred in any event
Inasmuch as it is admitted fouling would be dangerous, it was
the duty of the defendant company in their system to provide
against any fouled tackle going over the side of the ship. That
could not be done, in my opinion, by what Mr. Bodwell called
cog in the wheel; if this man MeNeill was a cog in the wheel,
then 1 would say this defendant company is liable at eommon
law for having a defective system.  Surely these men could not
be said to be in a safe place to work unless there was some
person on deck whose duty it was to see that fouled tackle did
it go over the side of the ship, considering the variety and
multiplicity of actions being carried on by the man on the deck
That, 1 hold, involved superintendence of the winchmen, as |
find that it is proven that the system was for the winehmen to
continue moving the platform until they were notified by MeNeill
not to do so
I find on the facts that the defendants did comply with that;
that they had MeNeill there and it was MeNeill's duty to se
that these men were not placed in any greater danger than was
necessary. 1 do not think that amounts to defeetive svstem;
\LeNeill was doing his duty and was not guilty of negligenc
t would make no difference whether there was a regular system
of signalling or not, so long as the men could notiee him—whether
the signal was by a whistle or by a nod or what it was —there
could have been no aceident, There is nothing in the evidenee
to shew that any defective system ean be based on the faet that
an improper signal was used.  The ecause of the accident was,
to my mind, the failure of MeNeill to perform his duties,  1His
negligence was probably exaggerated by the fact that it was dark,
but 1 find that he had left the hateh and gone to the side of the
hip before this fouled tackle eame up.  In that he failed in his
duty as superintendent, inasmuch as I hold the only way that
the defendant company can escape common law liabili ). is to
shew they had such superintendence and 1 do so hold. Then |
must find they were liable under the Employers’ Liability Aet
end 1 do so hold
It is contended on the part of the defendant company that

this plaintiff is responsible to a very great extent himself for his
vnfortunate condition, and I was rather inelined to take that
view of it on the medical evidence given on his behalf, but |
received a very great deal of enlightenment in the evidence of
Dr. Gillies.  He is apparently a man who has had considerable
experience in matters of this kind. He told me that this man
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was suffering from a definite disease—tranmatic neurasthenia it
is called. There is no donbt in my mind that this disease was
the result of this accident and it is a very serious disease: it is
quite true that he may be well to-morrow and it is equally pos
sible he may never be well again, and although probably he will
recover if he gets proper treatment, still it is admitted by the
doctor that that treatment is costly, Such disease caused by the
accident 18 a ground for damages which onght to be borne by
the defendants, as laid down in the Toronto R. Co. v. Toms, 44
Can, S.C.R. 268, The plaintiff is entitled to recover damages to
such an extent as his injuries are the actual result of the aceident
I find that his condition is the result of the a |
dent being the blow between his shoulders by the sling board
and for which accident the defendant company is responsible
It is a very difficult thing to ascertain just what the amount of
damages should be, but I think I am doing my duty in awarding
damages to the plaintiff in the amount of $1,750, and I so award

ident, such ac

and the costs
Judgment for plaintif).

PAHKALA v. HANNUKSELA
(Decision No. 1)
Saskatehewan, Distriet Court at Moosomin, Judge Farrell

September 7, 1912

1. APPEAL (§ 111 E—91)-—8
CONVICTIONR

IVICE  OF  NOTICh  OF  APPEAL—SUMMARY

Upon an app

I from a summary convietion the notice of appea
may be served either npon the justice or upon the respondent unide

Cr. Code 750 (amendment of 1908), but where the respondent is no

served, more must be shewn than service upon a person to whom th
witness, enlled in proof of serviee, had been directed on enquiry for a
s the justice; th
as the justice who

man bearing the same suirname and ipitials a
appellunt should prove that the person served w
tried the cuse

)—=APPEAL FROM SUMMARY CONVICTION
W NOTICE—~HEARING AND DETERMININ

QUASHING Fo

Although Cr. Code see applies to authorize an order against
the appellant for costs of an ¢ al not proseented or entered only
case a valid notice of appeal has been given from a summary convi
tion, the Court has power under Code see. 751 to award costs wher
the appeal is brought on for hearing, but the defendant (respondent
peds in having the me quashed or dismissed upon objectio
nlu'n that notice of apy had not been served upon him and that
there was no suflicient proof of complinnce with an alternative metho
of service available to the appellant, viz., service upon the trial justics

[Rex v. Edelston, 17 ( Cr. Cas. 153, disapproved; Ex part
Sprague, 8 Can, Cr. Cas, 108, considered.)

3. Costs (§1 )==APPEAL. FROM SUMMARY CONVICTION—('OST3 UNDE
RECOGNIZANCE ON QUASHING APPEAI
Where the appellant has filed his recognizance in the statutory forr
on an appeal from a summary conviction he thereby submits to an award
of costs against him on the x||m~hmg of the appeal for failure to proy
compliance with the statutory pre-requisites, and this apart from th
power given under Cr. Code 751,
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Twis is an appeal from an order of W, T. Blyth, the presid-
ing justice of the peace, dismissing the matter of an information
brought before him by the appellant against the respondent
. V. Truscott, for appellant
A T. Procter, for respondent

Fargery, Disr, J This appeal was set down for hearing at
the last sitting of the Distriet Court at Esterhazy, and was duly
orought on for hearing there, Counsel for the appellant proved
that all the preliminary steps required by sec. 750 of the (‘rim
inal Code had been properly taken, except as to the service or
the notiee of appeal.  Objeetion was taken for the respondent
that the evidence submitted on that point was not sufficient, and
in consequence that I ought to dismiss the appeal. The only
evidence as to the service of said notice was that of a witness,
who deposed that within the ten days required by said see. 750,
he had served upon a man in Wapella, who he was informed
was W, T. Blyth, a true copy of the notice of appeal on file
herein

There was no evidenee that this Mr. Blyth was the justice
who tried the case and from whose order therein the appellant
was here appealing, or that he had any connection with it what
ever, or that he was ever a justice of the peace. As the appellant
had not seen fit to serve the respondent, I held that it was all
the more important that the requirements of the above section
should be strietly complied with and among other things, that
the appellant must prove beyond doubt that he had served the
notice of appeal upon the justice who tried this case. This, I
held, he had not done, and dismissed the appeal accordingly for
want of jurisdiction, and confirmed the order of the magistrate
Lelow.  The question of costs then eoming up, it was agreed to
adjourn the sittings to Moosomin, and argue the question of costs
there. This was accordingly done. It was argued on behalf
of the respondent that since the amendment of the statutes in
1394, when the words “‘whether such notice has been properly
given or not’’ were inserted in the see. 884 (Cr. Code, 1892),
now seetion 755 of the Cr. Code (1906), that the prior decision
against the r

ght of the Court to grant costs in such eases were
no longer applicable, and that I had jurisdiction to award costs
here; that in any event the Court had an inherent jurisdiction
to award costs, Ezx parte Sprague, 8 Can. Cr. Cas. 109; and
the notes of the reporter at p. 122, 36 N.B.R. 213; The King v
Doliver Mining Co., 10 Can. Cr. Cas. 405, were cited, together
with the following cases in our own Courts: Rex v. Brimacombe,
2 W.L.R. 53; Scott v. Dalphin, 6 W.L.R. 371: McNeill v. Sask.
Hotel Co., 17T W.L.R. 7: where in similar cases to the case at
bar, costs were awarded. The usual costs were asked for.
Counsel for the appellant quoted no law or cases as bearing
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upon the point at issue, but contented himself in pointing out
that all the cases cited above were different from the case before
us, that in all of these notice had been duly served on the party
entitled to receive it, whereas here this had not been done, that
my only authority to grant costs was under see. 755 of the Code,
that under’ that seetion 1 only had such a right **upon proof ol
notice of the appeal to such Court having been given to the per
son entitled to receive the same’ and that as I had held that
it had not been proven that the person entitled to receive the
notice of appeal had received it, I therefore had no jurisdietion
to award costs

If my only anthority to award costs in this ease is confined

to that given by see. 755, 1 am inclined to think that the conten
tion of counsel for the appellant is right, and sinee I have held
that there has been no proof of serviee of the notice of appeal
I have here no jurisdiction over costs. At the hearing of this
appeal 1 was inclined to consider I was confined to this section
for any jurisdiction I might have in the matter of costs, and
on the argument, counsel for both parties seemed to take the
same view-—but is this so, am I confined to that seetion? Not
withstanding that some of the cases seem to hold otherwise, ther
does not seem to be any doubt that in the words of Lord Eshe:
in London County Council v, West Ham (No. 2), 61 L.JM.C
210; [1892] 2 Q.B. at 174:

At common law, no Court of common law had jurisdiction to give
costs at all, and that the whole power in those Courts to give costs
given them by statute,

This would, I take it, include rules of Court which are
founded on statute. In the matter of appeals from summary
convictions or orders, four seetions of the Criminal Code deal
with the question of costs, namely, see, 751, where the Appea
Court has heard and determined ; section 754, where the appea
is heard on its merits, notwithstanding defeets in the convietion
or order, and sec. 755, where notice has been given and the
appeal not proseeuted or abandoned. Each of these sections
gives the appellate Court full anthority to deal with the question
of costs. The fourth section, namely, see. 760, makes provision
on notice for the abandonment of the appeal before the sitting
of the Court appealed to, and thereupon the costs of the appea
shall be added to the sum adjudged against the appellant b
the conviction or order. The power to grant costs under se
755, it has been held in a number of cases, such as MeShadd,
v, Lachance, 5 Can. Cr. Cas. 43, The King v. Ah Yin (No. 2
6 Can. Cr. Cas. 63, only applies to cases where the appellant fail
to proceed with his appeal and has not abandoned it according

to law. In both of these cases the appeals were dismissed for

informalities in launching the appeal, and Bole, Co. J., befor
whom they eame, took the above view of see. 755 and held h
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had no jurisdiction to award costs. It wounld appear as if, from
the wording of his judgment in
('r. Cas. 109, 36 N.B.R. this was also the view of Landry,
J. At p. 118 he says 884 (our present see. 755) auth-
orizes the Court appealed to to deal with costs when the appel-
lant does not prosecute after having given notice of his inten
tion so to do. The authority, therefore, to mpose ¢osts in this
case, must be looked for outside of any direct statutory
ority.”” In Er parte Sprague, 8 Can, Cr, Cas. 109, !

1 r

parte Sprague, 8 Can

See.

auth-
N.B.R.

3, the appeal had been dismissed because the recognizance was

not in proper form. It is to be noted also that all these cases
were decided a good many years after this section was amended
by the addition of the words ‘‘whether such notice has heen
properly given or not.”’ It seems to me that to take this view
of this seetion puts a limit to it not intended by the legislature
and not warranted by the wording of the section itself.

I think there is no doubt that the section was primarily
intended to prevent frivolous appeals, and it is true that the
marginal reference to the section is “*Costs when appeal not
prosesuted,” but to eonfine it to such appeals is going too far
and would deprive respondents of much of the benefits, in my
opinion, intended by the legislature to be derived from it, The
words ““and though such appeal has not been afterwards prose
cuted or entered’” is not in my opinion a condition precedent
to the granting of costs, but rather intended to enlarge the scope
of the section, and to make clear its wide scope, so that when

notice has been given and not abandoned under see. 760, the
Court appealed to has the authority under this section to award
costs, no matter how defective the notice may have been and
whether the appeal is entered or not or prosecuted or not
Taking this view of this section, I would not have any doubt as
to my authority under it to grant costs in the present case, if,
however, [ did not consider the words of the seetion 1 have
already quoted, requiring proof of notice of appeal on the per
son entitled to receive it, to be a condition precedent to the
power to grart costs. As far as this case is concerned, I do not
see how T can get over those words. The qualifying words of
the scetion, ** Whether such notice has been properly given or
not,” do not affect the question. The question here is not as
to- whether this notice was properly given or not, but whether
ny kind of a notice at all was given to the person entitled to
receive it, I have held that there was no proof that such person
received it, and dismissed the appeal on that point alone. |
therefore hold that in this case I have no jurisdiction to award

costs under see. TH5.

It is quite clear that the appeal was not heard and dealt

with on its merits under sec. 754, so that this section does not
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apply. Then as to see. 751, The first part of this section
enacts:

The Court to which such appeal is made shall thereupon hear and
determine the matter of appeal and make such order therein, with or
without costs to either party, including the costs of the Court below,
as seems meet to the Court.

The anthority given by this seztion over costs largely depends
upon the interpretation given to the words ‘“‘hear and deter-
mine.”" In Re Madden, 31 U.C.R. 333, there was an appeal to
the general sessions; objection being raised to the notice of
appeal, the chairman sustained the objection and dismissed the
appeal with costs. On motion to set aside an order for prohi-
bition, Wilson, J., practically held that the words ‘‘shall hear
and determine the appeal’ means ‘‘shall decide it on the
merits,”” and therefore as this had not been done the chairman
had no power to award costs. The words of his judgment on
this point are:—

The question ix, what is the meaning of the words ‘‘the Court shall

hear and « nine the matter of the appeal’’? They are very similar
to those us ' in the Imperial Aet, 3 & 6 Wm, IV. c¢h, 50, ‘‘on hearing
and finally .etermining the matter of such appeal,’’ on which language
the Court, in Regina v, Padwick, 8 E. & B. T4, declared the sessions
had no power to adjudge costs when they dismissed an appeal because
they had no jurisdiction to try it, or when the case was disposed of
not upon the merits,

The wording of the seetion of the Aet under which this
decision was given was the same as that of see, 751 of the Code
quoted above.

Re Madden, 31 U.C.R. 333, was followed in Regina v. Becker
(1891), 20 O.R. 676, There an appeal had been dismissed
because of a defective recognizance with costs. MaeMahon, J.,
in granting the order for prohibition says in his judgment:—

There has been no amendment to the statute since Ee Madden, 31

U.CR. , in which it was held by Wilson, J., upon the authority of

Regina v, Padwick, 8 E. & B. 704, that the sessions had no power to

award costs on dismissing an appeal for want of proper notice of
appeal, holding that the words of the R.8.C., ch. 178, sec. 77 (d) ‘‘shai!

hear and determine the appeal’’ mean ‘¢

decide it upon the merits.”’

The respondent’s counsel objecting to the recognizance, it was impos

sible that the appeal should be heard and determined on its merits;

and if not so heard, the sessions had no power over costs. See also

Regina v, Recorder of Bolton, 2 D, & L. 510,

It was argued before me that as the section of the Code
corresponding to the present see. 755 had been annulled by the
insertion of the words I have already quoted, these cases are n
longer applicable. 1 do not think that contention is well found
ed. In neither Re Madden, 31 UCR. !
20 O.R. 676, was the question ever raised as to the applicabilit)

33, nor Regina v. Becker,
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or inapplicability of the section corresponding to said see. 75

or to the power of the Court to award costs under it, and while
in the Becker case (Rer v. Becker, 20 O R. 676) the section was
us applicable then as it is now in its amended form, as there
then was no question as to the notice, the irregularity there was
in the form of the recognizance, These cases are the decisions of
two Judges of the Ontario Court as to whether when an appeal
las been dismissed because of non-compliance with the prelim

inary statutory requirements to such appeals, the Court could
award costs under see., 751 only, In these cases it was held that
the Court had no such authority because the appeals must first
be “heard and determined,”’ which was interpreted to mean
“decided on the merits.”” No attempt was made to construe the
seetion corresponding to see. 755 or to decide what authority,
if any, the Court had to award costs under it—the point was not
even argued. As against the judgment expressed in the last
two cases cited, which in each case is the finding of a single
Judee, although a very eminent one, we have the later judgment
of the full Supreme Court of New Brunswick, composed of the
Chief Justice and four other Judges in Ex parte Sprague
(1903), 8 Can. Cr. Cas. 109, 36 N.B.R. 213. Here the appeal
had been dismissed because of the insufficiency of the recogniz-
ance filed, and the Judge so dismissing it awarded costs to the
respondent. The matter came before the full Court on an order
nisi to quash the said order, on the grounds that the County
Court Judge, not having heard the appeal on the merits, had
no jurisdietion to award costs, and that part of the order should
be quashed.

Re Madden, 31 U.C.R. 333, and Regina v. Becker, 20 O.R.
676, were cited on the argument. In the judgment of Landry,
J., one of the Judges deciding that case, it may be noted that he
says that the judgment of MacMahon, J., in Regina v. Becker,
20 O.R. 676, was confirmed by Galt, C.J., and Rose, J. A
reference to that case will shew that he is mistaken. There was
an appeal to the Divisional Court by the appellant from the
Judgment of MacMahon, J., but it was only as to the appellant’s
right to a certiorari, Judge MacMahon's judgment as to the
right to award costs was not under review, was not referred to
in any way by the Divisional Court, and was not therefore con-
firmed by them. What they did was to allow a certiorari which
had been refused by MacMahon, J., but on other grounds than
those argued before him, The unanimous judgment of the Court
in Er parte Sprague, 8 Can. Cr. Cas. 109, 36 N.B.R. 213, was
that the Judge hearing the appeal had the authority to award
costs.  In this case all the sections of the Code dealing with the
question of costs were taken up and considered, as well as the

inherent right of the Court to award

costs, differing in this
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respect from Re Madden, 31 U.C.R, 333, and Regina v. Becker,
20 O.R. 676, where only one section was dealt with, As I under-
stand the judgment in Ex parte Sprague, 8 Can. Cr, Cas. 109,
36 N.B.R. 213, the authority to award costs was decided on two
grounds, namely, (@) under sec. 751, and (b) the inherent right
of a Court of appeal to award costs, although all the Judges may
not have agreed as to both grounds.

Taking the first ground that in such a case as Er parte
Sprague, and the case at bar, the Appeal Court has the authority
to award costs under sec. 751, it seems to me that this is the true
intention of the legislature when enacting this section. The
jundgments in Re Madden, 31 U.C.R. 333, and Regina v. Becker,
20 O.R. 676, as to the interpretation of the words ‘‘hear and
determine’’ in my opinion go too far, if I may be allowed to
differ from the eminent Judges in those cases. To hold that
these words mean the hearing and weighing of the evidence pro
and con bearing on the subject matter of the appeal is, it seems
to me, to put too narrow a construction upon them. See. 754
provides specifically for the hearing of the appeal upon the
merits, and it seems to me that if the legislature intended the
words in sec. 751 ‘‘hear and determine’’ to mean ‘‘hear and
decide on the merits,”” it would have used these words in this
section as it has in see, 754,

In Regina v. Lynch (1886), 12 O.R. 372, it was held by
Wilson, C.J., that the giving of notice of appeal although the
appeal was not afterwards prosecuted, is ‘‘appealing.”” In
Johnston v. O'Reilly (1906), 16 Man. L.R. 405, Mathers, J.,
held that “‘serving notice of appeal is appealing.”” In Ez parte
Roy (1907), 12 Can, Cr, Cas. 533, 38 N.B.R. 109, Tuck, C.J.,
held that when an appeal had been dismissed by the County
Court Judge, without dealing with it on the merits, apparently
for the want of papers that had been before the justice of the
peace, there was an ‘‘appealing,”’ and in Ez parte McCorquin-
dale (1908), 15 Can. Cr. Cas. 187, it was held by the full Court
of New Brunswick that the defendant by giving notice of appeal
and afterwards serving reasons for appeal, although the other
requirements of the Aet do not appear to have been done, had
thereby ‘‘appealed.’”” In all these cases in consequence of the
finding of the Courts that there was in each case an appeal,
certiorari was refused. 1 quote these cases to shew what the
Courts have held to be ‘“‘an appeal,”” and a sufficient appeal to
deprive the appellant from another right he might otherwise
have had, because most of the cases refusing to grant costs go
on the grounds that in reality there has been no appeal at all.
The above cases shew what has been held to be an appeal. If
these findings are correct, then, in the case at bar and similar
cases, there is an appeal, and if there is an appeal, it must be
heard and it must be disposed of, or, to put it in other words,
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the appeal Judge must hear it and determine what disposition is
to be made of it, and having done so, in my view he has heard
and determined the appeal within the meaning of sec. 751, and
therefore under that section has the power to award costs. How-
ever, whether the argument in this form is sound or not, the
judgment of the Court in Ex parte Sprague, 8 Can, Cr, Cas, 109,
36 N.B.R. 213, is not open to such objection. There Hannington,
J., as to the interpretation of see. 751 at 115, says:

It is too narrow a construction, I think, to say that the matter of
appeal is confined to hearing on the evidence or merits of the original
convietion; such, I think, was never the intention of the legislature,
The matter of appeal is, what is before the Judge, and he can either,
on an objection taken to dismiss it for want of a proper bond before
hearing on the merits, as is the praectice in the Supreme Court, or
afterwards on hearing the merits, dismiss or allow it, I cannot conceive
how it is possible to suppose that the legislature would intend to pro
vide, if the appellant proceeded rightly and failed, he should pay
costs; but if he proceeded wrongly, and neglected to follow the statu
tory provisions necessary for a suecessful appeal, he should pay no
costs,

He also says at the same page:

The Judge of the County Court, the notice of appeal having been
given, and the case duly entered, had ample jurisdietion to hear anl
deal with the appeal upon the motion made by the appellant for its
hearing and allowance. The case was before him on the docket, and
he had to dispose of it.

The learned Judge then found that see. 751 was applicable.

In the case before us, notice of appeal and a recognizance
was filed and the appeal was set down on the docket to be dis-
posed of. The proceedings on file were regular, and the respond-
ent could not safely remain away as he might when on the face
of them the proceedings are defective. He could not tell whether
or not the appellant would be able to prove conclusively proper
service of the notice. As a matter of fact, the appellant had
another appeal at the same sittings in which the respondent in
this case was the respondent in it also. In that appeal the
appellant, profiting by his experience in the case at bar, by
additional evidence was able to prove that the justice of the peace
was properly served with the notice of appeal. The appeal here
came on to be heard and was strenuously prosecuted and con-
tested at each step, with the result, as I have stated, that I
dismissed it for want of proof of the proper service of the notice
of appeal. In view of the decision in Ex parte Sprague, 8
Can. Cr, Cas. 109, and the reasons I have given, I think I have
authority to award costs to the respondent under sec. 751. In
addition to that, we have the example of the Court in The King
v. Doliver Mining Co., 10 Can, Cr, Cas. 405, and the three cases
already cited, where under similar circumstances costs were
allowed. In one sense these cases do not help us much, for they
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are not decisions as to the right of the Court under the circum-
stances reported, to award costs. The question of costs does not
seem in any one of them to have been questioned or argued.
They are, however, of value as shewing the practice followed
by our own Courts. In the Doliver case the notice of appeal
had been served on the justice of the peace who tried the case,
but had not been served on the respondent, as the Code then
required, so that case is on all fours with that T am now con-
sidering.

In Rer v. Brimacombe, 2 W.LLR. 53, objection was taken to
the form of the notice, The report does not disclose whether it
was served on the proper party or not, but it seems to indicate
that it was not, but that objection was taken to its form before
the appellant got that far. Mnch the same state of affairs exists
in the report ‘n Scott v. Dalphin, 6 W.L.R. 371; objection was
taken there to the notice, because it was only signed by the clerk
of the solicitor for the appellant, but the service of the notice
does not seem to have been proved. In the Sprague case (Ez
parte Sprague, 8 Can, Cr, Cas. 109, 36 N.B.R. 213) and in
McNeill v. Sask, Hotel Co., 1T W.LLR. 7, service of the notice
was proved. There is only one other case, I think, among our
own reports bearing on this subject, and that is Rexr v. Edel-
ston, 17 Can. Cr, Cas. 155, 15 W.L.R. 279. There the learned
Distriet Court Judge held that under sec. 755 of the Code he
had no jurisdietion to award costs because only one of the two
justices, who by statute in that case were required to try it, and
had tried it, had been served with the notice of appeal and there-
fore there was not proper proof that the person entitled to
receive the notice had so received it. Here again the question of
costs does not appear to have been argued, and the Judge con-
fines himself to see, 755. With all due deference to the learned
Judge, as far as that case deals with the matter of costs, I think
he is wrong. The justice who did receive the notice was a per-
son entitled to receive it and to hold that beeause another person,
who was equally entitled to rezeive the notice, did not receive it,
prevents the Court having power to award costs under see. 755
to the person who appears and contests the motion is, to say the
least of it, in my opinion, putting much too narrow a construe-
tion on the section, However, I do not think it material in the
consideration of the case before us, whether or not there was
proof of the due service of the notice of appeal, as it is under
see. 701 I am finding my authority to award costs, and not
under sec. 755.

I do not think it is necessary for me here to find as to whether
this Court as a Court of appeal from summary convictions and
orders, has an inherent authority to award costs outside of any
statutory authority. There is a good deal to be said in favour of
this doetrine. In Ez parte Sprague, 8 Can, Cr. Cas. 109, this
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point was very carefully considered and the Court there found
that there was that inherent right to award costs. Besides the
cases cited there, Regina v. Parlby (1889), W.N. 190, 53 J.P.
744, and Mackintosh v. Lord Advocate, 2 A.C. 41 (HL.L. Se.)
also are in point. I confess I have some doubts about the doe-
trine, and it seems to me that if there is any such right it will
be found to rest on some statutory enactment or rule of Court
founded on statute,

There is another phase of the matter which has not been
raised, but whizh, I think, is worthy of consideration, and that is,
has not the appellant here, by entering into and filing his recog-
nizanee, expressly given the Court the right to award such costs
as they might consider proper? The condition to the bond filed
is that the appellant will personally appear at the sittings of
the Court, try the appeal against the order made, ‘‘and also
abide by the judgment of the Court upon such appeal and pay
such costs are by the Court awarded, then the recognizance
to be void, otherwise to remain in full force.”

In London County Council v. West Ham, [1892] 2 Q.B, 173,
Lopes, L.J., says at 176, as to the jurisdiction of the Courts to
deal with costs on proceedings in certiorari:—

The only jurisdiction they would have wounld be under a statute or
under the recognizance. There is no jurisdiction by any statute;
therefore it follows that the only jurisdiction to deul with costs would
be under the recognizance. But then the recognizance only applies
where the order is affirmed. If the order is affirmed the suceessful
party obtains costs under the recognizance; if the order is quashed,
there are no costs. That was the state of things before the Judicature
Acts. In my opinion the Judicature Aets have introduced no change.
And as to the same matter, to quote from Regina v. Parlby

(1889), W.N. 190:—

It is therefore by virtue of the recognizance only, and not by virtue
of any order of the Court, that the prosecutor had to pay costs if
the order which he sought to quash was afirmed. If he succeeded in
quashing it, he got no costs because the Court had no original or
statutory jurisdietion to grant them.

The recognizance filed here, and required to be filed under
see. 750 of the Code, goes much further than in the case quoted

the costs are fot limited as there, to whether or not the appel-
lant succeeds, but here the appellant covenants to ‘‘pay such
costs as are by the Court awarded.”” T am of the opinion that
outside of sec. 751 I have authority under the recognizance filed
herein to award costs. For the reasons given the appellant shall
pay the costs incurred by the respondent in defending this
appeal ; and I order that such costs shall be paid by the appellant
within ten days after taxation thereof to the clerk of this
Court, to be paid by him to the said respondent.

Appeal quashed, with costs.
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HANDEL v. O’KELLY,

Manitoba Court of Appeal, Howell, C.J. M., Richards, Perdue, Cameron, and
Haggart, JJ.A. November 18, 1912,

1. EQuity (§1F—35)—CANCELLATION OF INSTRUMENTS —RESCISSION OF
CONTRACT UNDER SEAL.

In equity, it is not necessary to the validity of the rescission of a
sealed document, that such rescission be effected by an instrument
under seal, but rescission may result from the abandonment of the
contract by one party and the other accepting the abandonment, and
this may be implied from their acts, although there is no writing
whatever,

2, SPECIFIC PERFORMANCE (§ 1 E—30)—SALE OF LANDS—RIGHT TO RE
MEDY-—INSTALMENT PLAN—DEFAULT IN MONTHLY PAYMENTS,

In a speculative purchase of vacant lands where the purchaser on
the monthly instalment plan makes a few small monthly payments,
and then for some years is neither ready nor willing to make any
further payments and makes none, and where the vendor urges him
to keep up the payments but without effect, and where, upon a tender
subsequently of the balance of the purchase price the vendor refuses
to accept it or to carry out the cont a suit by the purchaser for
specific performance or in the alternative a refund cannot be main
tained, and this especially where time was expressly of the essence,

3. Evipexce (§ 11 E 5—177)—PRESUMPTION A8 TO INTENT—SALE OF LANDS

~—AGREEMENT — INFERENCE FROM ACTS, SHEWING ABANDONMENT,

Upon an agreement to purchase vacant land on small monthly

instalments where the purchaser now seeks specific performance and

the vendor pleads abandonment, the intention of the pure er to

abandon the contract may properly be inferred from long continued
default on the monthly payments,
[Cye. vol. 1, p. 7, referred to.]

4. Estorrer (§ 111 E—75)—LAND PURCHASE ON INSTALME
PAST DEFAL EFFECT ON FUTURE INSTALMENTS.

Where a purchaser of lands on the small monthly instalment plan
makes default in the monthly payments, and where after the occur
rence of some of such defaults the vendor condones them and waives
the striet condition as to time, that waiver applies to the instalments
then overdue and not to those falling due at future dates.

[Barclay v. Messenger, 43 L.J. Ch, 449, 456, referred to.]

S—WAIVER OF

5. SpECIFIC PERFORMANCE (§ 1 E—30)—Ricur 10 REMEDY—PERSISTENT
DEFAULTS IN MONTHLY INSTALMENTS —REPUDIATION,

Where a purchaser buys vacant land on the small monthly instal-
ment plan and after a few monthly payments shews no further in
tention during a period of three or four yeurs of continuing the pay-
ment of the instalments, such conduet on the part of*the purchaser not
only d'sentitles him to the equitable relief ul‘ pecific performance but
amounts to a repudiation of the contract.

[Howe v. Smith, 27 Ch.D. 95, referred to.]

6. CoNTRACTS (§ VI A—411) —RECOVERING BACK MONCY PAID—SALE OF
LAND—DEFAULT IN PAYMENT OF THE BULK OF THE PURCHASE
PRICE.

Under an agreement of sale of lands on the small wonthly instal
ment plan where the purchaser after a few monthly pavments aban
dons the contract by omitting to make any further paymnt for four
years, and where the vendors rescind the contract owing t. the pur
chaser’s persistent default, the purchaser by such default disentitles
himself to any return of the payments which he did make.
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Arpeal. by defendants from judgment at trial dismissing
plaintifi’s action for specific performance which, however, gave
the plaintiff judgment for damages.

The appeal was allowed and judgment below set aside.

E. A. Conde, and W. W, Kennedy, for plaintiff,

W. H. Trueman, for defendants.

Howery, C.J. M., concurred.

Ricuarns, J. A, By agreement dated 29th January, 1907,
made between the plaintiff and defendants, the plaintifi’ agreed
to buy from the defendants a lot, as per subdivision of part of
lot 26 D.G.S. St. James, for $1,000. The cash payment was

$2

which was to be followed by three equal monthly payments
20 each, to be again followed by 32 monthly payments of $10
each, and the balance at a later date,

The plaintiff continued making payments up to the 1st
November, 1907, since which time he has paid nothing.

In October, 1911, the plaintiff caused to be tendered the de-
fendants a sum, apparently sufficient to pay up the whole bal-
ance of purchase money and interest, The defendants then re-
fused to carry out the agreement on their part, and the plaintiff
brought this action.

The learned trial Judge held the plaintiff guilty of such laches
as would disentitle him to speeific performance, but he held that
the contract still existed, and gave the plaintiff judgment for
damages, based on-the then execess in value of the lot over the
contract price. From that judgment the defendants have ap-
Il!‘dl“".

It is patent that the learned trial Judge believed the plain-
tifl and his witnesses rather than the defendants, and, in deal
ing with this case, 1 shall deal with it only as it appears from
the evidenee of the plaintiff’s witnesses.

The learned trial Judge held, in effect, that there had been
no abandonment, or rescission of the contract; but, with every
respect, it seems to me that that is merely a conclusion to be
drawn from the evidence, and, with regard to such a conelusion,
this Court is at liberty to consider the matter as fully as a Court
of first instance might.

teading the evidence it appears that this lot was bought for
speculative purposes, and that the plaintiff expected to be able
to sell it shortly after making the purchase. He listed it back
with the defendants for sale, at the time of purchase. After
I1st November, 1907, when the plaintiff ceased making payments,
he did nothing whatever with regard to the property until about
the summer of 1908, Then he went to the defendants’ office and
tried to get back the money which he had paid, and to get rid
of the liability., He eclaimed, at this interview, that he had been
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led to make the purchase by misrepresentation. Ile made no
promise to continue his payments apparently, but the defend-
ants told him that they would be lenient with him, and tried to
get him to continue his payments. e suggests, in parts of his
evidenee, that he agreed to do this, but the faet is that he did
not go back to the defendants, or make any attempt whatever
to continue his payments, and treated the matter as it would be
treated by a person who had abandoned the contract.

At a later date, which the plaintiff fixes in the fall of 1910,
but which the evidence of one of his witnesses, Mr. Levinson,
seems to shew conelusively, was in the fall of 1909, the plaintiff
met one of the defendants in the neighbourhood of the lot in
question, and again tried to get his money back. The defendant
told him to go to the defendants’ office and they would settle
with him. This he did not do, but he got Mr. Levinson to go
there on his behalf. Mr. Levinson interceded with one of the
defendants, and was told that he did not recolleet the matter,
or to that effeet, but that the defendants were not inclined to
act hardly towards their purchasers, and that, if the plaintiff
would come in to the defendants’ office, they would treat him
leniently, provided he would go on making payments. Mr.
Levinson reported this to the plaintiff, but the plaintiff never
thereafter went near the defendants’ office, and nothing fur-
ther occurred until October, 1911, when, the property having
advanced very considerably in value, the plaintifit caused the
balance to be tendered, with the result mentioned.

The agreement contains a provision that time shall be strietly
of the essence of the contract, and it seems to me it may well be
argued that, with that in the agreement, non-payment at the
times of payment would work a forfeiture at law in the nature of
a penalty against which the equitable rules might relieve if the
action were brought without laches. But the plaintiff in this
case has been distinetly guilty of great laches, All that I ean
see that the defendants ever agreed to as against this position is
that if the plaintiff would come in they would endeavour to
make a settlement with him, or would be easy with him on his
terms of payment. But the plaintiff never so acted as to avail
himself of this eonditional privilege. He did not go to the de-
fendants, or make any attempt whatever to reinstate the agree
ment.

But there is another way of looking at the matter. The
plaintift’s evidence, and that of his witness Mr. Downey, seem
to me to shew beyond doubt that the plaintifi’s efforts, in the
interviews with the defendants, were not directed to reinstating
the agreement, but rather to getting back the money which he
had put in, and, of course, any profits which, if there had been
a re-sale on his behalf, would have been made on such re-sale.
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e had no intention of making further payments, or doing any-
thing further than endeavouring to get out what money he had
put in and the profits, if there mi

it be any, in case of such re-
sale
The plaintiff was several times questioned as to what he
wanted at these interviews. I quote from different places
Q. What you really wanted to get out of this was $157, wasn't it?
A. I wanted to get my money back and if there was any profit 1 wanted
that
Q. What you wanted then was to see if you could not get back all
of that $157
and that is just what I wanted to do about that

! A, 1 wanted to see what settlement we could come to

). You wanted him to sell the lot and let you have back vour $157°7
A. Yes
Q. And if there

was any profit you wanted that? A, Yes
Q. You made no offer to pay up the arrearages at that time? A, No,

There are other places in which similar evidence is given,
but the above seems to me sufficient to quote
taken with the faet that,
endants’ office and endeav-
our to make some sort of arrangement fdr continuing the pur
chase, the plaintiff did not go, as meaning that the plaintiff had
no intention whatever of paying anything further upon the lot,
and that he intended to abandon the contract, in so far as fur-
ther carrying it out went, It is true that he says he did not
But actions often speak more foreibly than words; and I think
that prineiple applicable to this ease,

The defendants evidently understood this to be the position
and accepted it, beeause, about the middle of 1909, they sold
the lot to one Lawrence. They got the lot back from Law e

I can only read such eviden
though twiee invited to go to the

afterwards, so that the sale to him only becomes materio' as
shewing what they understood was the position the plaintiff was
taking

Now, I take it that a contract of rescission can, in effect, be
made by one party to a contract abandoning it and the other
aceepting the abandonment, and that, I think, is what happened
here, from the above facts, and it is no answer to say that, the
contract being under seal it could only be rescinded under seal.
The rules of equity apply, and in equity it was not necessary to
the validity of the rescission of a sealed document that such res-
cission should be effected by an instrument under seal

Holding the above view, I am of opinion, with every defer
ence, that the contract was ended before action, and hefore the
tender of the money in October, 1911, It is not necessary that
the parties should meet to make a contract of rescission. Such
a contract may be implied from their aets.

[ would, with every respect, set aside the judgment in
favour of the plaintiff and enter judgment for the defendants,
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As a result of the above holding the plaintiff would not be
entitled to recover back the $157 paid. Mr. Trueman, how-
ever, on defendants’ behalf, agreed that he would not stand
upon his clients” rights in that respeet, but would allow it to be
ordered to be repaid.

In my opinion, the judgment in the Court below should be
set aside and judgment entered there for the defendants with
costs, and the plaintiff should pay to the defendants their costs
of this appeal, the $157 to be set off against such costs, or ap-
plied in reduetion thereof,

Perove, J.A.:—The plaintiff has sued for specific perform-
ance of the contract and, in the alternative, for damages for
breach of its provisions. The learned trial Judge found that the
plaintiff had, by his laches, disentitled himself to speeific per
formance, but awarded him damages against the defendants for
their refusal to carry out the contract. The trial Judge found
that the contract still subsisted and that the defendants were
not entitled to treat it as at an end.

The contract was one for sale of land, the purchase price
being payable by the plaintiff in monthly instalments of $10
each extending over a period of about three years and a final
payment of $595 on 28th January, 1910, The contract was
dated 28th January, 1907, By an express term it was provided
that ““time shall be in every respeet the essence of this agree
ment."’

On the plaintifi’s own shewing, he made no payment or
offer of payment of any part of the purchase money from Nov
ember, 1907, until 27th October, 1911, on which latter date he
tendered the sum of $1,104 as the amount then due and unpaid.
The total amount paid by the plaintiff was $157 on a purchase
amounting to $1,000 and interest. The excuse he offers is that
he saw the defendant Harrison in the summer of 1908 and told
him he was hard up and that Harrison said it would be all right.
Harrison, he states, at the same time undertook to re-sell the
land. 1In the several inteviews which the plaintiff had with the
defendants, or either of them, his purpose was to get back the
money he had paid. He shewed no intention of paying any
part of the arrears. The defendants shewed an inclination to
treat him leniently if he would make his payments, but I think
it is clear that he had made up his mind not to part with any
more of his money, so far as this transaction was concerned,
and to get back, if he could, what he had already paid. The
learned trial Judge has not found directly that the plaintiff in
tended to carry out the agreement although his finding that the
contract still subsisted might inferentially carry with it a find
ing as to such intention. The question of intention is one which
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can, 1 think, be found as well by a Court of review as by a trial
Judge who heard the witnesses.

Intention is a state of mind to be inferred from the facts
proven in evidence, Although a party to a suit moy, in a case
like the present, give evidence of the intention he had in doing
or abstaining from doing certain things, little reliance should be
placed on that Kind of testimony: Phipson, 4th ed., 49. The
ntention of the party should be elicited from his actions, from
facts and cireumstances which would aid in the solution of the
question and from which his condition of mind might be in
ferred. 1t is from the facts and circumstances that the intention
to abandon is to be discovered, not from the party’s own in
terested statement afterwards made: see Cye. L. & Pr, vol. 1,
p. 7

\fter carefully perusing the evidence, I have, with great
respect for the finding of the learned trial Judge, come to the
conclusion that the plaintiff had no intention of earrying out

contraet, that he had in faet abandoned it, and that he only

to make the best terms he could in regard to getting

ck the money |

¢ had paid.  When we find him allowing four
vears to elapse without paying anything upon the numerous in
stalments of purchase money, and the interest and taxes that

weame payable in the meantime, and failing to see the vendors

ind account for his delay, 1 think the reasonable conclusion is

that he

had made up his mind to pay no more and to relinquish
the purchase. Even if the defendants were willing to condone
his earlier defaults and waive the striet condition as to time, that
waiver would only apply to instalments then overdue and not
to those falling due at future dates: Barclay v. Messenger, 43
L. Ch, 449, 456,

I think the defendants were justified, under the ecirewn
stances, in treating the contraet as having been abandoned by
the plaintiff.  We find in this case the essentials necessary to
enable them so to do, that is to say—'‘acts on the part of the
purchaser which not only amount to delay sufficient to deprive
him of the equitable remedy of specific performance, but which
would make his conduet amount to a repudiation on his part of
the contraet,”” per Cotton, L.J., in Howe v. Smith, 27 Ch.D. 89,
95, If the land, which he clearly appears to have bought as a
speculation, had failed to inerease in value, we may reasonahly
conclude that he would never have offered to complete the pur-
chase, It was the increase in the value of the land which in
dueed him, in my opinion, to re-assert a claim which he had al-
ready abandoned.

Counsel for defendants expressed, on the argument, their
consent to a return of the money paid on account, so that no
(uestion arises as to the disposal to be made of it.

4—8 DLR

49

1912

HaNDEL

v.
O'Kerry

Perdue, 1A




50

MAN.

C.A.
1912

HANDEL

0.
O’KeLLy

Cameron, J.A.

Dosinton Law Reporrs, [8 D.LR.

The appeal should be allowed with costs and the plaintiff’s
action to be dismissed with costs, the said sum of $157 to be set
ofl against such costs.

Casmeron, JA —The plaintiff (the purchaser) brings this
action on an agreement dated Janus 28, 1907, for the sale hy
the defendants to the plaintift of eertain land for the sum of
$1,000 payable $25 in cash and the balance partly ($380) in
monthly instalments and partly in a lump sum ($595) on Janu
ary 28, 1910, and asks, hy way of relief, for specific performance
of the agreement, or, alternatively, for damages and a return of
the amounts paid. Up to November 1, 1907, the purchaser paid
$157. Nothing further was paid by the plaintiff either on ae
count of prineipal or interest or taxes. On October 27, 1911,
the plaintiff tendered the defendants $1,104, and a transfer
under the Real Property Aet, and, on refusal, brought this ae
tion on December 7 following. In the meantime the owners had
built on and sold the premises.

The agreement contains an express covenant by the pur
chaser that he will pay the vendors the purchase price with in
terest on the days and times therein set forth, and concludes
with the covenant that

time shall be in every respect the essence of this agreement,

There is also a provision in the agreement that interest shall
be paid

on the said sum, or so much thereof as shall from time to time re

main unpaid whether before or after the same becomes due,
until the whole of the moneys payable are fully paid, and that
interest on becoming overdue shall be treated as purchase money
and bear interest. This would lead direetly to the inference
that the intention of the parties was that the purchaser might
not be held to the ipsissima verba of the covenant as to time b
ing the essence, There was obviously a contemplation that the
payments, both of principal and interest, might be deferred he
yond the dates fixed in the agreement. But on default of any
payment of principal, interest or otherwise under the agreement
it is provided that

the whole purchase money shall become due and payable.

This would be, of course, at the option of the vendors, who, in
no way bind themselves to a postponement of any payments or
to divest themselves of any rights or powers aceruing to them in
the event of default. It is impossible, however, to see how th
purchaser could acquire any rights by reason of the forbearanc:
of the vendors in permitting payments to be deferred.

What is the effect of the express covenant making time of
the essence?

Such an express stipulation will be noticed by the Court among
other circumstances (including the subject-matter of the contraet
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in considering the equity to relief against forfeiture: MeCaul, Vendors

and Purchasers, p. 88

And this statement of the law is not inconsistent with the
view that the Court may refuse to grant relief in cases of delay
or negligenee, or where the subject-matter of the contract comes
within certain well-recognized classes.  The real point to be
decided is

whether the case is, under all the circumstances, one in which the

Courts should exercise its power to grant relief against forfeiture or

not: Ih, 89
The relief that the Court may give to the purchaser in default
s similar to that given a mortgagor in the like case

unless the circumstances, such as great and persistent delay or the

subject-matter of the contraet, make it inequitable te

b, 97

Under the terms of the ¢

rreement, unless there are extrinsie
countervailing considerations, it must eertainly be taken that
the purchaser has lost his equitable interest in the land, and
it is impossible to see what elaim he has for the return of moneys
paid by him to the vendors which moneys became theirs law
fully, and are their property to-day. But what countervailing
considerations are there which the plaintifi’ can, in reason, in
voke! There is nothing in the tecrms of the contract as we have
seen.  The total payments made by the purchaser amounted to
less than one-sixth of the purchase price. a cireumstance which
clearly distinguishes this case from that of Cornwall v. Henson,
1900] 2 Ch. 298, and four years were allowed to elapse after
the last payment before the purchaser eame forward and offered
the amount of his payments in a

rs. In those four years he
had done nothing in payment of prineipal or interest or taxes,
and the vendors in that time had changed their position. The
fact is, the property has inereased in value; hence the tender
and this action. Under all these cirecumstances, it does not seem
to me that such a ease has been made out by the plaintiff that

this Court should grant him relief
If the agreement in question still subsists, the various coven-
ants it must subsist also, including that making time the
essenee, to which due weight must be given, as has been stated
It is generally laid down that where time is of “the essence of the

of

contract,” performance after such time will not be a performance

the contract, unless assented to by the other party. Cye. IX. 605

The extension of time for payment does not affect the valid-
ity or foree of the agreement making time the essence: Barclay
v. Messenger, 43 L., Ch, 449, 456, Surely then it cannot he
reasonably contended that the tender, made four years after the
whole amounts, due and to become due, under the agreement,
had become payable (which tender was absolutely refused),
was a performance of the obligations of the purchaser entitling
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him to call upon the vendors for a conveyance. There are not
here present the circumstances which would prompt the Court
to grant relief to the plaintiff against the terms of a contract
to which he is a party and in respect of which he is grossly in
default.

There is no doubt that a party can effectually abandon his
equitable rights to real property. This conclusion is plain from
the decision in Cormwall v, Henson, [1900] 2 Ch, 298, 1In de-
termining whether there has been an abandonment, the first
and most important objeet of inquiry is to ascertain the in
tention—for there can be no abandonment without the inten
tion to abandon.

Upon a question of abandonment, as upon a question of fraud, a
wide range should be allowed as to evidence, as it is generally only
and cireumstances that the truth is to be discovered, and

arties shonld be allowed to prove any fact or eircumstance from

which any aid for the solution of the question can be derived, Cye. 1.7

Was it not here really the intention of the purchaser to
abandon his rights? Did not his request that the vendors should
repay him the moneys he had paid under the contract, and from
which he had irrevoeably parted, involve necessarily the total
abandonment of the contract under which he had made thes
payments? 1 would say that the answers to these questions
must, on the evidence, be made in the affirmative and that there

‘as on the purchaser’s part an intention to abandon and an
andonment in fact.

I submit this view as to there being an abandonment, not
without some hesitation, as it is not in aceord with the finding
of the learned Chief Justice. Yet it seems to me a conclusion
that can be fairly and reasonably drawn from those conversa
tions, facts and circumstances set forth in the evidence which
are not in dispute; that is to say, disregarding such an episode
as the interview which the defendant Harrison said he had with
the plaintiff (Ev,, p. 55), which interview the plaintiff denies
(p. 72). What the plaintiff really wanted from the vendors in
the interviews he had with them was, as he states, on his cross
examination, to get his money back and to obtain, if he could
any profit there might be on a re-sale. This obviously involved
his withdrawal from the original contract (so far as one party
to a contract can withdraw from it), because the purchaser was
then in arrears and his request for a return of his instalments
paid was equivalent to a statement of his determination not to
comply further with the terms of the agreement and of his in
tention to continue in default, which unwillingness and inten-
tion were further shewn and accentuated by his ecomplete cessa-
tion from making payments. What he said to the vendors was,

Let me have my $157. Let me have it out of a sale of the property,
if you can sell it. But let me have it somehow. In any event, I am
not going to pay up arrears nor am I going to meet future payments
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The vendors did not return or agree to return the $157. But
they said :

Very well, if yon wish to throw your contract overboard, we shall
not hold you to it.

Looking at the uncontradicted evidence, this seems to me to
have been the attitude of the purchaser on the one hand and that
of the vendors on the other. How then is it possible to entertain
this action?

Moreover, looking at the eirecumstances attending this trans
action from a different standpoint, it would seem to me that
there ean be inferred, from the facts arising after the plaintiff
had ceased to make his payments and not in dispute, the ereation
of another subsequent contract between the parties. After the
plaintiff had ceased to make his payments on the original agree
ment, and after he had failed to avail himself of the extension
of time granted by the vendors, there arose n his mind an in
tention to disregard the agreement and throw it aside, in faet,
to cancel it, which intention was communicated to the vendors
by his refusal to make subsequent payments and otherwise, and
in this intention, so declared and expressed, the vendors ac
quieseed. They built upon the property, disposed of it to a pur-
chaser, and otherwise treated the agreement as wholly deter
mined. That is to say, there arose a new agreement between the
parties, to be gathered from their acts, words and conduct, an
agreement to the effeet that the original agreement should he
disregarded, and, in fact, discharged and rescinded. And in
this Court such a parol agreement to discharge a contract under
seal, one established by evidence, is perfeetly valid.

As for the plaintiff’s claim to be cepaid the amounts paid
by him on the agreement, it would seem singular if he could, by
his own defaunlt, put himself in a position to recover these from
the vendors, who lawfully own them. But Mr. Trueman ex
pressed a willingness to pay these over, and there is no neces
sity to consider this aspect of the cas

HaGaart, J.A., concurred.

Appeal allowed

CAIRNS v. BUFFET.

Manitoba Court of Appeal, Howell, CJ. M., Richards, Pevdue, Cameron, and
Haggart, JJ.A. November 18, 1912

1. Brokers (§ 11 B—12) —REAL ESTATE BROKERS—COMPENSATION Fan
URE TO COMPLETE TRANSACTION—RESTRICTED SPECIAL AGENCY

Where the plaintiffs and the defendants are real estate agents, and

the defendants to the knowledge of the plaintiffs hold a restricted

special contract from the option-holders of certain lands under which

the defendants are to receive not a variable percentage commission but
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the lesser lump sum of §1.000 for negotiating at a stipulated price
and terms a sale of the lands, and where the defendants agree to
pay to the plaintiffs $500 as one-half of the lump sum for negotiat-
ing the sale at the price and terms so fixed, and where, under that
agreement, the plaintiffs introduce to the option-holders a proposed
purchaser, who, however, fails to ee definitely with the option

v, holders upon the terms or to make the purchase, but instead pur

BuFFEeT, chases a few days later directly from the owners at the same price

on terms undisclosed in the evidence, the plaintiffs cannot, under
such a restricted special contract recover any compensation.

2, Brokers (§ 11 B—12) —REAL ESTATE BROKERS—C'OMPENSATION — SUF
FICIENCY OF BROKERS' SERVICES—PRICE AND  TERMS—SPECIAL
AGENCY.

*  Where real estate agents agree for a lump sum under a restricted
special contract of ageney to negotiate at a stipulated price and
terms the sale of certain lands, and under the agreement procure a
purchaser ready and willing to buy at the price but not on the terms
so fixed, this is not such a fulfilment of the contract as will entitle
the agents to any compensation whatever,

3. Brogers (§ 11 B—12)—REAL ESTATE BROKERS—COMPENSATION — SALE
OVER AGENT'S HEAD—AGENTS EMPLOYED BY OTHER AGENTS,
Although vendors of lands may sometimes be held liable to real
estate agents where the vendors themselves proceed to sell to parties
introduced by those agents on terms other than those on which the
agents were instructed to procure purchasers, upon the ground that
a vendor may not, after making such a sale anl taking the benefit of
the agent’s services, refuse to pay therefor; such a prineiple cannot
apply in an action by a real estate agent as against his employer,
another real estate agent, who derives no benefit whatever and is no
party to the change in the terms of sale.

Statement Arreal by defendants from the judgment of the County
Court of Winnipeg in favour of the plaintiff for $500 in an
action brought by one real estate agent against another for pro-
curing a purchaser for certain lands.

The appeal was allowed and judgment below set aside,
A. E. Hoskin, K.C., for plaintiffs,
J. P. Foley, for defendant.

Howell, C.1.M, Howern, C.J.M., concurred in the judgments of Richards
and Perdue, JJ.A.

Richards, 3.4, Ricnaros, J.A.:—Plaintiffs and defendants are real estate
agents. The defendant, who was then known to the plaintiffs to
be such an agent, asked them to get a purchaser for certain lands,
at a price, and on terms, which were then stated; and agreed
that, if they did so, he would give them half of $1,000, which
other parties had agreed to pay him, as a commission, if he pro-
cured a purchaser at that price and on those terms.

The parties who had so employed the defendant were not
the owners of the land, but held an unexpired option, under
which they were entitled to buy the property, at a price less
than that at which they had placed it with the defendant,

The plaintiffs introduced Mr. Maddock, as a purchaser.
Mr. Maddock had negotiations with the option holders, and it
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is claimed by the plaintiff's that he and such holders came, on
21st December, to a definite verbal agreement of sale. By such
alleged agreement Mr. Maddock was to purchase, and such
holders to sell, the land for the price above named, but on less
advantageous terms as to payment of the purchase money. Five
days later, on 26th December, Mr, Maddock went to the re
gistered owners, and bought the land directly from them, at
the same price, but on terms which do not appear definitely in
the evidence. No reason is given for this action on Mr. Mad-
dock’s part, except that he seems to have believed that the
option holders could not make a good title.

The option was not to expire till some time in the then next
month of January. No evidence was given as to the nature, or
particulars, of the option, except as to the price per acre. Also,
there was no evidence to shew that the option holders could not
make title,

The plaintiffs sued the defendant in the County Court of
Winnipeg for $500, claiming that they had fulfilled their con-
tract with the defendant by procuring, as the purchaser, Mr.
Maddock, who, they alleged, had, on 21st December, been able,
ready, and willing to buy at the price named by defendant

The learned trial Judge upheld the plaintiffs’ contention
and entered a judgment in their favour for $500 and costs.
From that decision the defendant has appealed to this Court.

The defendant, when he contracted with the plaintiffs, was,
to the plaintifis’ knowledge, not the owner of the land, or of any
estate in it, or of any right which might be turned into such
ownership, or estate. He was, as they knew, employed, under a
special contract, to procure a purchaser, ready and willing to
buy at a certain price, and on certain terms, on the doing of
which he was to be paid a fixed sum, which was less than the
usual rate of commission that would be paid in connection with
a sale of land for that price.

It seems to me that the defendants’ contract with the plain-
tiffs was distinetly understood to be a special one, that, if they
procured such a purchaser, as above, he would give them half of
the $1,000 which the procuring of such purchaser would have
enabled him to earn from the option holders. There is no evid-
ence of any variation of that contract, or of any subsequent, or
other, contract between plaintiffs and defendants. If 1 am
right in that, I cannot see how procuring a purchaser, who was
willing to buy on any other terms, was a fulfilment by the plain-
tiff's of the contract on their part,

It is, however, urged by the plaintiffs that if Mr, Maddock,
after being introduced by the plaintiffs, agreed with the option
holders on other terms of purchase for the same land, that would
entitle the defendant to claim the $1,000 commission from those
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MAN. option holders, and the plaintiffs to claim their half from the
a defendant.
1912 It is not, I think, necessary to discuss that proposition. It
— seems to me that, even if tenable under some circumstances,
“:"““ to which I express no opinion, it is quite untenable in the case
Burrer,  Of a restricted special and unchanged contract, such as was made
between the plaintiffs and the defendant.

Vendors have often been held liable to agents, where they
sell to parties introduced by those agents, on terms other than
those on which the agents were instrueted to procure purchasers.
But that is on the ground that a vendor may not, after making
such a sale and taking the benefit of the agent’s services, refuse
to pay for the benefit thus derived from those services. Because
of the knowingly taking of such a benefit the law implies a con- _
tract to pay the agent for the services that brought about the a 1!
benefit. Such a principle can surely have no application where ]
the employer derived no benefit and was no party to the change
of the terms of sale. !

But there are fatal objections to the argument so advanced d
for the plaintiffs: Firstly, the evidence does not, on a careful
perusal, shew that terms of sale were definitely agreed on be
tween the option holders and Mr. Maddock; secondly, if they
were, the fact seems to be that Mr. Maddock, though making the
agreement, was really neither ready nor willing to purchase
His unexplained action in buying direetly from the registered
owners, five days after his alleged agreement with the option
holders, proves that conclusively.

With deference to the view taken by the learned trial Judge,
I am, for the above reasons, of opinion that the plaintiffs’ ac-
tion must fail. '

I would allow the appeal with costs. The judgment in the
Court below should, I think, be set aside and judgment entered
there for the defendant, with costs.

as

Richards, J.A,

PerovE, J.A.:—Messrs. Fraser, Bender & Co., listed certain Be
property with the defendant Claude Buffet, a real estate agent, ¥ ha
to be sold on certain terms. In the event of Buffet procuring a :
purchaser on these terms he was to receive $1,000 commission reg
Buffet then went to the plaintiffs, who were also real estate 1 wi
agents, and asked them if they could procure a purchaser upon e der
these terms, promising them one-half of his commission, that is 7 for
to say, $500, if they were successful. Fraser, Bender & Co eut
were introduced to the plaintiffs by Buffet and the plaintifis
knew that Fraser, Bender & Co. were not the owners of the pro ap
perty. ane

When Buffet first sought to interest the plaintiffs in the mat whi
ter he communicated to them the terms upon which the land ma
would be sold. These terms were contained in a written memo prii
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ex. 1), and there is no dispute that a purchaser, if procured at

all, should be a purchaser upon these terms. This document
shews that the price of the land was $160 an aere for a quarter
section, containing 160 acres; $6,000 in cash, $2,000 in three
months, and the balance in four payments extending over four
years,

The plaintiffs claim that they did suneceed in procuring a
purchaser, one Maddock, who was ready, willing and able to
purchase the land on the terms offered and that Buffet is now
liable to pay them the $£500 as their commission.

On the plaintifis’ own shewing the terms offered by Mad-
doek, the intending purchaser, were $5,000 when the title was
approved, $3,000 in six months and the balanee in three equal
consecutive annual instalments commencing on the 21st June,
1913,

This offer was never accepted by the defendants’ prinei
pals, Fraser, Bender & Co. On the day following the furnishing
of these terms Maddock proposed the formation of a syndicate to
deal with the land, in which syndicate Fraser, Bender & Co
were to join. By this latter proposal the terms of purchase were
still further varied, part of the purchase money, $5
be paid by a promissory note to F. Bender, and part, $2,666, was
apparently to be paid by a share in the syndicate to that amount
being allotted to Fraser, Bender & Co

Negotiations appear to have taken place between the parties
extending over some days, but none of the proposals made by the
plaintiffs or by Maddock directly to Fraser, Bender & (o, was
ever accepted by the latter and carried out.

34, was to

When Maddock made the first offer, he sent with the offer
a cheque for $1,000, as a deposit made upon that offer, but this
$1,000 was returned at the request of Maddock's solicitors, they
claiming that the title to the property was not good

During the time these negotiations were going on Fraser,
Bender & Co, were not the real owners of the property, they
having only an option which expired in a short time,

Some four or five days after Maddock made his proposal in
regard to the formation of a syndicate he opened negotiations
with the real owners, being the persons from whom Fraser, Ben-
der & Co. held an option, and five days after his proposal to
form the syndicate he closed a purchase from the real owners,
eutting out Fraser, Bender & Co.

The evidence clearly shews that the plaintiffs never procured
a purchaser who was ready, willing and able to buy in accord-
ance with the written terms furnished by the defendant to them
when he placed the matter before them. None of the offers
made by Maddock or by the plaintifis to the defendants’ real
principals, Fraser, Bender & Co., were ever accepted by the
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er, nor was there any agreement or consensus ever arrived
The faet that Maddock afterwards bought the property
n the real owners from whom Fraser, Bender & Co. merely
1 an option cannot give the plaintifis any cause of action
inst the defendant. .

I'he appeal should be allowed with costs, the judgment in
County Court set aside and judgment entered for the de-

fendant, with the usual counsel fee and County Court costs.

CameroN, and Haceart, JJ.A,, concurred.

Appeal allowed.

McVAUGHT v. McKENZIE.
(Re Claresholm Provincial Election.)
Alberta Supreme Court, Walsh, J. November 11, 1912

WIDENCE (§ 11 1—200) —ONUS OF FROVING REGULARITY OF PROCEEDINGS
UNDER  ALBERTA  CONTROVERTED  ELECTIONS  ACT—DPRELIMINARY
OBJECTIONS,

The onus probandi is upon the petitioner in proceedings under the
Controverted Elections Act, 7 Edw. VII. (Alta.) ch. 2, to support the
regularity of his proceedings necessary to the maintenance of a peti
tion when attacked by a motion to quash the petition, as regards the
statutory grounds for setting aside election petitions under section 10
of that statute,

[ Carstairs v. Cross, re Edmonton Election, 6 D.LR.

applied.]
WIDENCE (§ 11 1—200)—ONUS OF PROVING THAT PETITIONER UNDER C'ON
TROVERTED ELECTIONS ACT (ALTA.) KNOWS CONTENTS OF PETITION
In the absence of evidence to the contrary, a petitioner who has

signed an election petition under the Controverted Elections Act, 7
Edw. VIL (Alta.) ch, 2, is presumed to kn

W its contents; and the
onus of supporting by proof the respondent’s preliminary objection
that the petitioner was not aware of the contents of the petition and
therefore was not a petitioner in fact, is upon the respondent who

raises it
[Carstairs v, Cross, re Edmonton Election, 6 D.L.R. 59, followed.]

SLECTIONS (§ IV-—03) ITESTS—WHEN PETITIONER MUST BE A DULY
QUALIFIED ELECT(

In an application to . ¢ aside an election petition under the Con
troverted Elections Act (Alberta) upon the ground, among other
that the petitioner was not qualified to file a petition, and where, upon
the hearing it does not appear that the petitioner was, at the date
of the either a defeated candidate or a duly qualified elector,
the objection on this ground will be sustained.

[Carstairs v. Cross, re Edmonton Election (No, 1), 6 D.LR,
Carstairs v. Cross, re Edmonton Election (No, 2). 7 D.LLR. 1
Controverted Elections Aet, 7 Edw. VII. (Alta.) ch. referred to.)

EVIDENCE (§ 11 1—290) —PETITIONER'S ONUS TO PROVE HIMSELF AN ELE
TOR—ESSENTIALS—DBRITISIH SUBJECT,

The onus is upon the petitioner presenting an election petition u
der the Controverted tions Act (Alta.) to shew that he is him
self a duly qualified elector at the date of filing the petition, a
failure to prove himself a British subject, which is an essential el

ment of an elector's qualification, may be given effect to upon t}
hearing of preliminary objections to the petition,

-
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[Carstairs v. Cross, re Edmonton Election (No ., 6 D.LR. 59;
Carstairs v. Cross, re Edmonton Election (No. 7 D.LR, 192;
Controverted Elections Aet, 7 Edw. VII. (Alta.) ch, 2, referred to.|

5. EvipeNce (§ 11 1—209) —PRESUMPTION OF NATIONALITY—RESIDENCE.
Residence in Canada for several years does not raise a presumption
either of law or of fact that the resident i British subject.
[Her v, Elliott, 32 U.CQB, 434, consic
N.BLR. D

Currie v, Stairs, 25
lem Thomas v Acklam, 2 B, & C. 779; Reg. v. Lynch,
20 U.CQB. 8, distinguished; Johnson v. Twenty-one Bales, 2
Paine (U.S.) 601, and State of Vermont v. Jackson, 8 LR.A. (NS,
1245, referred to; see also 7 Cye, 147.)

ArpLIcATION to set aside an election petition under an election
petition under the Controverted Elections Aet, 7 Edw. VIL
(Alta.) ch. 2, on the ground, among others, that the petitioner
was not an elector,

Application allowed and petition dismissed

J. McK. Cameron, for petitioner.

0. M. Biggar, for respondents,

Warsn, J.:—The preliminary objections set vn by the re-
spondent are identical with those raised in the Edmonton case,
which have been disposed of by my brother Scott: Carstairs
v. Cross, re Edmonton Election, 6 D.L.R. 59; Carstairs v. Cross,
re Edmonton Election (No. 2), 7 D.L.R. 192, 1 announced at
the opening of the hearing that 1 would adopt his rulings in that
case as to the onus probandi and upon any points of law that
might arise for decision. The respondent offered no evidence in
support of the objections, the onus of proof with respect to which
rests upon him.  When the taking of the evidence presented by
the petitioner was concluded, counsel for the respondent stated
that there were, upon the facts established here, only two points
that were not covered by the rulings in the Edmonton case, these
being: (1) that the evidence disclosed that the petition was not
read over and explained to the petitioner, and he, therefore, is
not a petitioner within the meaning of the Controverted Elee-
tions Act; and (2) that the petitioner has not shewn that he is
a British subjeet, and, therefore, has not satisfied the onus under
which he rests of proving his status as an elector,

I do not think that effect can be given to the first of these
objections. It is quite clear from the evidence of Mr. Cameron
that the petition was not read over to the petitioner before he
signed it. It is equally clear, however, that he knew that he
was signing a petition against the return of the respondent at
the election in question. The Act does not require that the
allegations of the petition shall be verified by affidavit of the
petitioner. I do not think that it was at all essential that the
petitioner should have known the details of the allegations which
were being made in his name. It was sufficient that he should
know in general terms the nature of the document which he was
signing, and this, I think, he knew. This objection is over-ruled.
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The second objection, however, is not so easily disposed of
A petition can only be filed by a defeated eandidate or a duly
qualified elector of the electoral distriet in which the eleetion
complained of was held. One of the essentials in the qualifica-
tion of an elector is that he is a British subjeet. The onus is
upon the petitioner of establishing his status as an elector, and,
in doing so, he must, of course, prove, amongst other things, that
he is a British subject. The petitioner was not present at the
hearing.  His qualifications as an elector were, however, fully
established by the evidence of others, in every respeet, save that
of his British citizenship; and as to this no evidence whatever
was offered.  Mr. McCaul contends that a presumption arises
from the faet of his residence in Alberta, which is amply estah-
lished, that he is a British subjeet, and, in the absence of evi
dence to rebut this presumption, it should be acted upon.

The evidence upon which 1 am asked to make this presump
tion is that of Mr. D. J. Campbell, sheriff of the Macleod judicial
distriet, and Doctor MacMillan, the defeated ecandidate at the
eleetion in question, the former of whom proves the continuou
residence of the petitioner in what is now Alberta for twenty
cight or twenty-nine years, all of which, with the exception of
the first year or so, were spent in what is now the electoral dis-
trict of Claresholm; and the latter of whom proves the peti
tioner's continuous residence in that electoral distriet during his
entire acquaintanceship with him, extending over the past eight
years, In the course of Mr. Campbell's examination-in-chief
this question was asked and answer given: “Q. Do you know
what nationality he is? A, No, although I know he came from
Montana here. 1 don’t know where he was born. 1 think he
comes from Ontario. He has resided there twenty-eight or

twenty-nine vears.”

I think that the context shews that the “there” referred to

in the last sentence is his present place of residence,

Ihe only reference which Mr, MeCaul gave me in support
of his contention (in addition to a section of Moore on Faet
upon the question at all) is the

which does not seem to b
following sentence from vol. 7 of Cye,, at p. 147: “In the absene
of proof to the contrary, every man is considered a citizen of
the country in which he may reside.”

The authorities given in Cye, for this proposition are a
decisions of various Courts in the United States. An extract
from the judgment of Johnson v. Twenty-one Bales, 2 Paine (U8
601, is printed in the footnote in the following words

I think it may be assumed us a principle, that the law of nations, wit!
out regarding the municipal regulations preseribed for his admi
views every man as a member of the society in which he is found. Re
dence is primd Jucie evidenee of national character, suseeptible, he
ever, at all times, of explanation.  If it be for a special purpose

transient inits nature, it shall not destroy the original or prior nation

R s
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character.  But if it be*taken up an manendi, with the intention
of remaining, then it become « iperadding to the original
or prior charaeter, the rights and goes, a8 well as the disabilitic
nd penalties, of a citizen or sul the comntry in which the re

denee is established

I'he only report of any of the other American eases noted
which has been available to me is State of Vermont, ex rel. Phe
v. Jackson, 8 LLRAN S 1245, which is a judgment of the Supreme

Court of Vermont, The only reference to this question which
this judgment contains is the following
However this may e " 1it 1 portar h
1} itizenship of the respond pr e I'his presumption ‘
from the mere fact of his residence here Itw this rule whieh Judge
Redfield had i mind when he vd, in B { ( 28 Vi, ux
that “the general ) mptior ni I tizenshi

No authorities upon the question have been eited to me by

counsel for the respondent I assume, therefore, that every
thing that the well-known industry of the counsel engaged in
the ease could find upon the subject is the

which I have quoted and the

entence from Oy

authoritie: noted in support of it
My own examination of the hooks available for a study of the
question has been as thorough as I eould make it, but it ha
been practically fruitle
|

In none of the standard English text
ooks on private International Law or on the Laws of Evidenee

hinted at, and I have
heen quite unable to find a report of the judgment of any Court

\ uch a presumption even su

n the British Empire in which the question is decided or even
diseussed. 1 have found a couple of cases in which obscure
passages oceur which, at first reading, seem to bear upon it, but
in reality do not

In Currie v. Stairs, 25 N.B.R. 8, the following pass

oceur
it p. S
But, apart from these ¢ | " n the entire abser
il evidenee of his origin and the place of | bir wied that he had
ever live ewhere than in th provinee, we think that it ought )
he pr med that he was o British bhieet at the time of his ordination
nd at the time he performed the marriage ceremony for the plaintiff

I'his was a ease in which the validity of a marriage depended
upon whether or not the clergyman who performed it was a
British subject. 1 think that the presumption to which the
Court gave effect arose out of the maxim, omnia praesumuntur
Verelst, 3
Camp. 433, a report of which I have found in 14 Revised Reports
5, and it does not deal with the question of British citizenship
at all, but is simply an authority for the application of the omnia
praesumuntur principle

rite esse acta, for the authority given for it is Rex v

In Doe dem. Thomas v. Acklam, 2 B. & C

Justice, speaking of the plaintiff, at 795, says

779, the Chief

61

ALTA.
\747‘
1912

MoV avant
'
MeKeNzir

Walsh, J




ALTA.

8.C.
1912
MeVavant
r,
McKexzie

Walsh, J,

DoMiNioN Law Reports. [8 D.LR.

She was born after the independence of the colonies was recognized
by the Crown of Gr
states and their inh

at Britain, after the colonies had become united
tants generally citizens of those states, and her
father, by his continued residence in those states, manifestly beeame
a citizen of them.

I do not regard this, however, as an exposition of the general
law of citizenship as manifested by residence, but as an expression
of the view which the Court entertained as to the citizenship
of those in the plight of the plaintifi’s father, who, having re-
belled against the sovereignty of Great Britain, had gained their
independence and retained their residence in the United States,

In Regina v. Lynch, 26 U.C.Q.B. 208, it was held that a body
of invaders who eame to Canada from a foreign country, with
which Canada was at peace, might primd facie be reasonably
assumed to be citizens or subjects thereof, This assumption,
doubtless, rested on the theory that British subjects would not
be engaged in making a warlike invasion of Canada.

In Boot on Evidence, at p. 403, it is said that

the place where a person lives must be taken primd facie to be his domi-

cile until other facts establish the contrary,

And three old English cases are noted as the authority for this
proposition.  Domicile, however, is one thing and nationality
or citizenship is another. A man may be domiciled in one country
and be a citizen or subject of another. Permanency of resi
dence is a material element in settling the question of domicile,
and there is reason, therefore, in taking the place in which a
man lives as his primd facie domicile,

At p. 188 of Dicey on the Conflict of Laws (2nd ed.) he says, by
way of comment, that any one who eannot be shewn to be either a
natural-born or a naturalized British subject under some one
or more of the rules which precede this comment is primd facie
an alien,

The utter lack of authority for it satisfies me that this pre-
sumption has no place in British jurisprudence. 1 labour under
the disadvantage of being unacquainted with the reasoning which
has led to its adoption by so many of the Courts in the United
States. The principle is very broadly stated in the American
authorities to which I have referred. According to them, given
the fact that a man comes from a foreign land to the United
States animus manendi, the presumption, which is, of course,
rebuttable, arises immediately upon his arrival that he is an
American citizen. The very broadness of this proposition makes
me doubt its soundness. If the presumption arose after a resi-
dence of a certain number of years, it might have something in
it to commend it. But to say that such a presumption should
arise, and, in the absence of proof to the contrary, be given effect

to, immediately upon the new arrival setting foot in what was
theretofore to him a foreign country seems absurd.
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If this presumption exists, it is one either of law or of fact.
It cannot be a presumption of law, for that is defined to be “an
arbitrary consequence expressly annexed by law to particular
facts,” and no such consequence as British citizenship is expressly
annexed by Canadian law to residence here. A presumption of
fact is defined as “an inference which the mind naturally and
logically draws from given facts, irrespective of their legal effeet.”

What is there in the given fact that a man has made his
permanent home in a certain country which impels the mind to
draw the natural and logical inference thot he is a citizen of it?
To my mind there is absolutely nothing, and particularly so in
this country, which thousands of aliens are every year coming
to and making their homes in,

If the petitioner’s right to vote at this election had been
challenged at the polls, he could not have east his ballot until
he had sworn to a year's residence in Alberta and to the fact
that he is a British subjeet. This would seem to indieate that
the Legislature, in matters affecting the franchise at least, does
not presume British citizenship from mere residence in Alberta.
And if so high a degree of proof of the right to vote is required
when nothing but the franchise of the individual affected is con-
cerned, why should the Court be satisfied with anything short of
it in a proceeding which has for its object the setting aside of
the entire election?

If this presumption does not arise upon the advent of the
newecomer, when is it to be given effeet to? Are the Courts,
by their decrees, to fix some conventional period of fixed resi-
dence after the expiration of which it shall arise? If so, what is
that period to be?

The petitioner has undertaken to satisfy the Court that he
is a British subject. He attempts to do so by proof by witnesses
other than himself of his long residence in Alberta, and then asks
the Court to presume from this that he is a British subjeet, and
thus shift the onus to the ospondent of proving that he is not.
I fancy that this onus is placed upon the petitioner, because the
facts to be established are peculiarly within his knowledge. When
the onus is thus placed and for this reason, I do not think that
the petitioner satisfies it by simply proving his residence and
then challenging the respondent to prove that he is an alien
If I was indulging in any presumption in this ease, it would be
that he is an alien. He lives less than one hundred miles from
Calgary; he was seen at Macleod the night before the hearing
by Dr. MeMillan, as he swears, his counsel knew of the onus
that he was under, and yet he absents himself from the hearing
with apparent deliberation, and asks me to guess at his nationality,
when by coming here he could have put the matter beyond the
realm of speculation. Some suggestion was made in Mr, Camp-
bell’s evidence which falls far short of proof of the fact that a
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ALTA.  homestead has been patented to the petitioner under the Dominion
8. 0. Lands Aet. If that is so, the production of the patent from the
1912 land titles office at Calgary would have justified the presump-

e tion that he was a British subjeet, for it would not have issued
MceVavanr
8

to him unti’ proof of that fact was made to the satisfaction of
McKeszie,  the department, and the omnia praesumuntur maxim would apply
R See also Iler v. Elliott, 32 U.C.Q.B. 434. But no effort was
" made to prove that, although the motion v 48 heard in Calgary
The absence of all effort to prove affirmatively that the petitioner
is a British subject justifies a suspicion that it was not proved
because it could not be, and for this reason, if 1 was dealing in pre-
sumptions, that is what T would presume here.

Then, further, Mr. Camphell's evidence is that the petitioner
came here from Montana. If the presumption of eitizenship
following residence is to be applied, 1 should have to presume
that during his residence in Montana he was an alien.  Am |
then, to presume that, upon coming to Canada, he beecame a
British subjeet by naturalization? It seems to me that both
of these presumptions must be made if the petitioner's conten
tion is well founded, and this is really asking more of one than
can reasonably be expected, 1t is true that Mr. Campbell said
“1 don’t know where he was born. 1 think he comes from
Ontario.” If it had been proved that he was born in Ontario
this would have helped his position materially, but Mr, Camp
bell's evidenee falls very far short of this, for he says, in so many
words, that he does not know where he was born

With very great reluctance, therefore, 1 come to the con
clusion that effect must be given to this objection. It seems mni
unfortunate in the publie interest that an inquiry into the serious
allegations contained in this petition should be headed off in
this way, but if the petitioner is, as a matter of fact, a British 2 ‘|
subject, and, with the full knowledge of the onus under which k. nsi
he rested, refused to satisfy it when he could have done so simply 5 l
by coming to Calgary and giving his evidence, the blame must b 181
rest with him alone if any failure of justice results, ]

I dismiss all of the objeetions exeept No. 5, which T allow
because the petitioner has not proved that he is a British sub
jeet, and, therefore, a duly qualified eleetor of the Claresholm A
electoral distriet, It follows from this that the petition is dis-
missed and with costs. - { 1

If the petitioner wishes to appeal and my leave is necessary R s
I now give it to him without further application, and he may -
if he likes, set the appeal down for hearing at the next sitting mp
of the Court en bane at Calgary. In that event, if the respondent
desires to cross-appeal and my leave is necessary, I now give it
to him without further application.

Petition dismissed ould
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JOHN DEERE PLOW CO. v. AGNEW

% British Columbia Supreme ( ., Murphy, J. Octol 21012
» INSTITUTIONAL LAW §11A Proviscian pices PR 0
PANIES WITH FEDERAL CHART
hose provisions of the B Companie Aet, 10 Ed Vi
7. which impose conditions upon companies ineorporate
Companies Aet, R.S.C. 1906, ¢ T, in order to d ) i
e Provinee of British Columbin are 1 e
Waterous Engine Co. v. Okanagan Lumber Go,. 18 B.C.R. 238.
owed. |
CORPORATIONS  AND coMpaxies (8 T3] COMPANY  WITH FEDERAL
TICENSE-—~EXCLUSIVE AGREEMENT FOR SALES TERRITORY WITH Kb
SIBENT OF PROVINCE-—WHEN PROVINCIAL COMPANY LICENSE IS K
QUIRED—1LC. CoMpPaNtes Aot
\ wt made betweer mpany earrying on business as in
ont deale | liy federal ' mder the Com \
LS. 1906 O, and an in British Colun
1‘ ter wi ) s their vith an « nsive right w n it
g the provinee and wit imitation Vs selli ' Vhier
= th " so retained tit the til paid "
: ' 1] \ el 1 ! fr ] ‘
v direct if it equested, amd 1 I . '
{ nent ! " ner ] ‘. n ]
| ng o f busit i ¢ M | g L
139 of t € ' \ "l Vi 1. ‘ \
ny has @ wed o i ¢ ¢t
t maintain an action agn n ' ) I
hie hi I 1
f " Y nee to him i st f su '
2 Tue plainiff’ company was incorporated under the Con
3] panies Aet of Canada, by a charter authorizing it, amongst
¥ ke &
y ) r things., to earry on throughout Canada the business ol
= we in agricultural implements,  carriages  and  waggons
L
$2 whinery, and a general ageney, commission, and merea
L SINess
g " "
defendant was a merchant, residing and earryving on

s at Elko. in the Provinee of British Columbia
|

plaintifit company and the defendant entered into an

went at Winnip n the Provinee of Manitoba, under
A the company agreed to ve the defendant the exelus
vithin a certain territory of selling the company s zoods
| wnpany agreed to mail to a number of persons within

tory, according to a list to be supplied by the defendant, a
spuper published by the company, in whieh a full page w0

sement was to appear of the defendant as dealer in t
pany’'s goods,  The defendant agreed to deal exelusive n
company's goods in certain specified lines, and no ) |

se goods below eertain specified prices.  The contraet con

I a list of prices at which goods ordered by the defendm

Id b

paid for I'he property and the title to all goo
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ped were to remain in the company, and not to pass from
until all the obl

Moneys received by the defendant on account of gouds sur

rations given in respect of them were satisfiod

plied by the company were to be held by the defendant in trus
for the company. 1t was further agreed that, whenever
quested by the company, the defendant would obtain, as se
urity for goods sold to customers, lien-notes or other securit

payable by the customers direet to the company. Under this

agreement, the defendant ordered, at various times, ce
goods to be shipped by the company, fo.b,, Calgary, in th Pro
vinee of Alberta, consigned to the defendant at Elko, in tl

Provinee of British Columbia. Some of the goods were order

by the defendant personally at Winnipeg, and some werc or
dered by letters posted by the defendant at Elko, direeted
the company at Winnipeg, and the orders were fulfilled by t
company shipping the goods to Elko. In respeet of the goo
shipped by the company to the defendant, the defendant ga
to the company four promissory notes

All these notes were dated at Winnipeg, and were paya
at Elko, but two of the notes were in faet signed at Elko. 1
plaintifi company sued upon the notes

The plaintifit company had not complied with Part VI
the Companies Aet of British Columbia, requiring compan
incorporated otherwise than under the authority of the L
lature of British Columbia to become licensed before carry
on any part of their business in British Columbia

The parties agreed to a statement of faets and concurred
stating the questions of law arising upon the facts for the «
sideration of the Court

Ihe questions submitted for the opinion of the Court w

is follows

(1) Whether the plaintift company, in t thsence of a license u
Part VI of the Companies Act of British Columbia, 10 Edw, \
h. 7. was preclnded from earrying on business in British Columbia
from maintaining an action in respeet of any of the elaims or
iforesaid

2) Whether the provisions of Part VL of the Companies Act
in so far as they purported to prohibit the plaintiff compan

carrying on business in the rov f  British Columbia

maintain actions in the Courts of the said provinee, intra vires «

legislature of the Provinee of British Columbia
Sir €. H. Tupper, for the plaintiff company
J. Stuart Jamicson, for the defendant

Mureny, J.:—As to the question whether the seetions of
Companies Act applicable her

are ultra vires because they s
to impose conditions on a company incorporated by the Do

inion and authorized to do business throughout Canada, this |




cannot be maintained. The questions
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Iready been passed upon in Waterous Engine Co. v. Okanagan
Lumber Co., 14 B.C.R. 238, adversely to the plaintiff’s conten-
tion. As the decision still stands, 1 adopt it pro forma and
ld the legislation complained of to be infra vires.

On the second branch of the ecase, that what was done here
does not fall within the disabling sections; putting the plain
tiff’s case on its strongest ground, it must be conceded that, if
sce. 139 has been violated, see. 168 becomes operative and this
action fails. Now, see. 139 inter alia states that

No company, firm, broker, or other person shall, as the representa

tive or it of or acting in any other capacity for any such extra

provincial company, carry on any of the business of an extra-pro

vincial company within the provinece until such extra<provinecial com

pany shall have been licensed or registered as aforesaic

Does the contract in question here provide that the defen
dant, “‘as representative or agent of or acting in any other
capacity”” shall carry on any of the business of the plaintiff'?
I think it does. The defendant need not be an agent; he need
not even be a representative, as required by the Alberta Aet
It is sufficient if he aets in any capacity. The contract requires

u to insure the goods shipped in the company’s name; to sell
ccording to a fixed price-list; on demand, to take notes in thi
company’s name from purchasers and forward the same to the
company ; to hold in trust for the company proceeds of sales
until payment of all obligations; and to do a variety of other
things on behalf of the company It is argued that all thes

provisions ar

merely the giving of security for payment of
the indebtedness, and not a earrying on of any of th
of the company, But the

business

fendant has to aet within the pro
vinee in providing such security. He must insure here; the
contracts of sale are evidently intended to be made here; and
therefore, if demand to take notes in the company’s name is
nade, the defendant must act here in obtaining such notes, and
s0 on with many other provisions of the contract. To put the

matter in a nutshell; in my opinion, granting for the sake of

ment the plaintifi’’s contention, the making of security I

ndebtedness is a part of the plaintiff's business as it would b

f any merchant, and the ¢

endant is, in some capaeity—it
matters not what, under the wording of the seetion—bound to
do various things in this provinee to obtain such seeurity for the
plaintiff, This is a violation of see. 139, and the present aetion

re answered accordingly

Action dismissed
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Re DE BLOIS TRUSTS.

(Decision No. 2.)

Nova Neotia Supreme Court, Sir Chavles Towushend, '
o Navember 28, 1912
Nov. 28
I, Counrrs (§ 11 AJ—172)—CONCURRENT JURISDICTION OF SUPREME A
PROBATE COURTS—ADMINISTRATION OF ESTATES
In the administration of estates the jurisdiction of the Supres
Court of Nova Seotia is concurrent with that of the Probate Con
indd, in o matters of diffienlty or importance, it ssirvable that que
tions should be dealt with in a summary way under the procedur
the Supreme Court, but where, in the opinion of the court, the a
plication is needless in view of the gquestions at issue or the smallne
f the amount involved, costs will be refused
2 Lnvmation oF actions (§ 11080 ADMINISTRATION OF ESTAT)
STATUTE BARRED CLAIM AGAINST BENEFICIARY
Executors may retain from the distributive share of the estate
which a benef iy entit tn amount in which such beneticia
s indebted to the testator although, at the time of the testate
leath, the indebtedness was barred by the Statute of Limitation
Re Akerman, [1801] 3 Ch, 212, followed
Statement Trs matter eame before the learned Chief Justiee, at Cha
hers, under an originating summons taken out on the part
Margaret M. De Blois and Emily €. MeCormick, exeentrices
and trustees under the last will the deceased testator
Other questions under the same will were dealt with in /
De Blois Trusts, 6 D.L.R. 119
The points submitted for determination were as follows
1. That upon the settlement of the estate of the testat e
brought into acconnt as against the distributive are of the
spondent, William M. De Blois indd in priovity to any eluims
reditors) any sums owing | m to the testator at the date of
latter's deat th aceri erest thereon, and notwithstas
that any 1 o action in resp there \ e testatoy
! 1 ey M ' 1 ~ e Lan thion
2. That dire be given as to wseertainment of ar
sum ng vid William M. De 1) to testate
! ter I referen v Ma .
b, That the tate be administered in this Court
{. That the i wimnmons  issied m the
February, 19 " far as may he necessary 1
this apy Atior
v, That I further m ot n eration Iw iven a
ranted as to the Judge may seem meet
. N. Rogers, KA for the exeentrieces
W. E. Roscoe, K.C., for certain ereditors of William M. D
Blois, a son of testator
ndbares g Sk Coakees Towssnesn, Cu) This matter came In

Townshend, C.J

me under an originating summons in which the executrices
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b trustees under the will of the late Rev, Henry De Blois desire
B v have eertain questions determined relating to the rights of
i ditors of William De Blois, son of deceased, to rank on his
: stributive share of the estate
y My, Roseoe, representing some of the ereditors, contested
b e applieation as unnecessary, and elaimed that any question
i that kind should bhe left to the decision of the Court of
“ Probate in settling the estate
A | think there ean be no doubt, as contended by My, Rogers
it the jurisdietion of this Court is concurrent with the Court
o Probate in the administration of estates, and in matters of
: ulty and importanee it s desiy that exeeutors and
s rustecs should have the right to have sueh questions dealt wit
4 stmmarily under this proeedure
- Mr. Roscoe referred to the abuse or expense which might b
iu“ wenrred in every estate if such proceedings ean be adopted as
o ht. I ean only say that during the period the Judicatur
\et has been in fore now over 25 vears—the applications

wen comparatively few, and only, so far as my experiene

ws, 10 eases of importance,  So far as expense goes, | doubt if
wis any more, i as mueh, as where it first comes before the
hudge of Probate and then comes before the Supreme Court on
il Fhe Supreme Court, moreover, has a remedy wh

= | he exereised of refusing costs where in its opinion the appl
m has been needless in view of the gquestion at issue or the
ness of the amount

Under the faets before me, | think the executrices

Sl

to have the questions submitted decided on this originat

r summons, and, {F necessary, the summons may be amended

On the question of the right of the executrices to retain s

4 if the distributive share of William De Blois as will dis
ree his indebtedness to deceased-—even though harred hy t

3 N ite of Limitations—there ean be no doubt, It is only neces
rv to refer to the case of e Akcrman, 1891 3 Ch. 212, to

P nd authority for that position, and to Williams on Exeeutors

: 10th wd., 1050, and eases eited

i | natter will be referred to a Master to be agreed upon by
rties, otherwise 1 will appoint one take all eviden s

Iy t nount of William De Blois's inde Iness and to report

Order a rdinagly

NS
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ALTA. MARSHALL v. KINNIBURGH.
8 (. LIberta Supreme Court, Stuart, J., in Chambers. October 8, 1912
1012 1. Parties (§ 1H1—124) —BRINGING IN THIRD PARTY—INDEMNITY — BREAC

- OF WARRANTY ON SALFE,
i A third party notice cannot be supported as upon a contract
indemnity where the defendants are sued upon a promissory not
given for the price of a stallion to the third. party and seek to clair
against him a | v of warranty of the stallion; any dams t
endants may be entitled in that regard as against t

which the
warrantor are for breach of contract and not of a contract to inden
nify.
2. Parmies (§ 111124 BRINGING IN THIRD PARTY—INDEMNITY—(ON
DITIONAL AGREEMENT XOT TO NEGOTIATE NOTE SUED ON

ayee of a promissory note w

A third party notice against the pay

ect of a claim by the makers sued upon a pr
ry note by the endorsee thereof, that the note should not e uw
unless and until he had obtained t

not be set aside in

mi
or negotiated by the payee
signature of certain other parties as joint makers thereof

Statement Morion by the defendants for directions as to procedure, a
third party notice having been served; and motion by the plan
tiff to set aside the third party notice.

A. G. MacKay, for the defendants.
J. B. Roberts, for the plaintiff and the third party.

STUART, J The plaintiff sues as the holder of a promis
sory note given by several defendants to one Butler to secur
the purchase-price of a stallion. The defendants allege that
there has been a breach of a warranty given by Butler and of 4
condition that the note was not to be binding until signed by
other persons, who in fact never signed, and they obtained lea
to serve a third party notice on Butler, claiming contribution
or indemnity

So far as the breach of warranty is ccncerned, it is clear
that this is no ground for bringing in Butler as a third part
It is a case of damages for breach of eontraect, not of a contra

Ao 22

to indemnify.
With respeet to the breach of the alleged agreement
Butler that the note should not be binding on the defendants

until it was signed by certain other persons, who never did i

as 1 conceive it, this. Butler said to the defendants, ** 1
will sign this note, I agree that it shall not be binding on you
until so and so and so and so sign,”” which the defendants as
| sented to, and so signed their names. That, 1 think, implies
! agreement by Butler that he will not do anything which w
| make the defendants liable on the note unless the others sign,
l that he will not negotiate it to innocent third parties. For a
J

{
|
|
1 fact sign, the matter is not so clear. The agreement alleged was

breach of such an implied contraet, 1 have no doubt the




8 DLR.]| MARsHALL V. KINNIBURGH

fendants would be entitled to recover any damages they might ALTA
thereby suffer. Whether we can go further and say that there < (
must, from such a relationship of the parties, be implied a con 1012
02 tract by Butler to indemmify the defendants against any loss :
REAC s they might sustain by acceding to his proposal and signing the \I"',\,"”'
note on a condition, is the real point to be decided. If this Kisxxmvren
et (uestion stood by itself, 1 should have been inelined, though g
,"”‘ ¢ with some hesitation, to hold that a contract of indemnity should
ges 1 - he implied.
ey The result, therefore, is, that [ think the third party notice
e 1 should remain, but that the elaim under it should be limited to
Cox the breach of the agreement to hold the note unnegotiated until
the others signed. The breach of warranty is clearly excluded
e W 3 With this limitation attached to it, it may be that the defendants
ap - vould prefer to have the notice struck out altogether; and, if
.,,”-' e they so eleet within five days, there will be an order to that
effect with costs in the cause. If the defendants desire the
mited notice to stand, then the usual order directing the
e method of procedure before and at trial may go, with costs in
plaiy the eause; the exaet terms, if not agreed upon, to be spoken to
! Ovder accordingly
& 1 MURRAY v. EBURNE SAW MILLS CO B.C
ecur i Rritish Columbia Supreme Court T'vial before Hunter, 4 < (
tha § October 1, 1912 1918
| of 4 I, MAsTER AND SERVANT (§ 11 E6—275)—O0MIS810% OF FOREMAN TO US -
d | \ PROTECTIVE MEASURES PROVIDED BY EMPLOYER—INJURY TO WORK Oct, 1
. A MAN—ALLEGATION OF “DEFECTIVE SYSTEM,'
lea } No common law liability on the part of the empioyer is shewn where
ut &: the foreman in charge was a competent man and the injury to the
'y v an was caused by the failure of the foreman to useé certain
| protective measures for which the foreman had been supplied with
clear wlequate materials which he neglected to use cither wilfully or by
art inadvertence
i & [Wilson v. Merry, LR. 1| L. Se. 326, considered, |
it i MorioNn by the defendant in a common law action for dam. Statement
| izes for injuries sustained by an employee for a nonsuit
" ;Y‘ ¢ The motion was granted
vy W. B. A, Ritehie, K.C., and W. 1. D. Laduer, for the plain
| tiff,
2 ¥ou D. A. MeDonald, for the defendant
Is 8 Huxte, C.J I think | must give effeet to this motion Hunter 0.J.
" For some unexplained reason the plaintiff’ has seen fit to come
) here under the common law or supposed common law remedy
Y exclusively, there being no relief sought under the Employers’

Liability Aet or under the Workmen's Compensation Aet
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B.C. If one were to confine himself strictly to the pleadings, as dist
;'C far as | ean see, in the way that these pleadings are framed, it on 1
1912 would not he open to the plaintiff to argue that in this ease a We
o defective system had Iw'nn established. '_l'h-- pleadings w)ll!illu that
o themselves to an allegation and a complaint that the materials for
Ererse  supplied were defeetive, and that the rails, plant and ways es- com
) .\.II“- tablished by the defendant company were defeetive and that it pro’
o was hy means of these defeets that the aceident occurred. per
" e Paragraph 4 of the statement of elaim says :— whis
The <aid rails, plant and ways intended for and used for the opera proj
tion of loading as specified in par, 3 herein, and the system and mode Jure
of operation of said eable as afor d, were by the negl oo and |
default of the defendant constructed unsafely and with defective and hool
improper materials, com
That paragraph, as I understand it, does not contain an alle- hut,
gation that the system used in operating the plant was defective, time
but for the purpose of argument, I will waive that, and 1 will his
assume that the pleadings have been drawn with that in view, |
to inelude an allegation by inference that the system established the
was defeetive,  Even then | cannot see how the plaintiff ean fore
hope to succeed in the action, inad
I would, however, say, in passing, that | ain not sure that | righ
understand the attempts made in some of the later decisions to /|
engraft upon the decision in Wilson v. Merey, LLR. 1 ILL. Se. am
326, a superimposed liability upon employers,  The deeision in the «
Wilson v. Merry, LR, 1 ILL, Se. 326, is quite plain, to the effeet
that the master fully discharges his obligation if he seleets
proper and competent persons to superintend and eontrol the
work, and furnishes them with adequate materials and resources
for the work.
It does seem, at first sight, that there has been an attempt
in later cases to engraft an additional liability, which is known I Ca
as liahility arising from the operation of a defective system. To
my mind the existenee of a defective system is really only an
example of a defeetive plant.  You may have assembled togethey I;
the proper and adequate materials. If they are assembled in the W
right way, then they become a safe and suitable plant; if as- W
sembled in a defeetive or an inefficient way, then they become :
an unsafe and unsuitable plant. So, as far as | can see, the use r
of the term defeetive system in this class of case is merely to sl
cloud the issues. The issues always are whether the premises ¢
and the plant were adequate and safe, and they are not. safe if, that
by reason of some defeet in their arrangement, the operation of &
it causes aceidents. In other words, it becomes an unsafe and point
unsuitable plant,
I do not see how, in any event, the present case can be M

twisted into a case of defective system, assuming that such a pany
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as distinet additional liahility has been successfully engrafted up-
it : on the original decision in Wilson v, Merry, LLR. 1 111, Se. 326
' A We have no complaint here whatever that the engines used, or
ine that the cables used, were in any sense defeetive or unsuitable -
als for the purposes for which they were being used. We have no M :f“”
s complaint, and the faet is admitted that sufficient blocks wer Enunrst
it provided for the purpose of using this plant in a safe and pro ‘\“‘ Mii =
per way.  The evidence is elear to the effeet that this block ==
] which was here used for the purpose of keeping this eable in Mot e
‘wa ‘ proper operation, was within two hundred feet of the person in
oide Jured at the time of the aceident
and 1 It seems to me to resolve itsell elearly into a case where the
wd hook-tender, who was the foreman, ad hoc, and was admittedly
competent, was provided with adequate and suitable materials;
[le but, in the discharge of his duties as he saw those duties at the
ve, A time, he did not consider it necessary to use the materials which
vill 1 his employers had furnished for the purpose,
W, 3 I think it would be imposing a new burden on employers if
1ed the common law doetrine was extended to inelude a case where
qin foremen, admittedly competent, negleet either wilfully or by
inadvertenee to use the materials which were provided and
tl right at hand

Therefore, unfortunately as it may be for the plaintiff, |
am elearly of the opinion that no ease has heen developed upon
the evidenee at common law and I must grant the motion.

Motion allowed

ces
MARCHAND SAND CO. v. CANADIAN PACIFIC R. CO.
npt Board of Railway Commissioners, October 23, 1912,
wn Lo CARRIERS (8§ TV B—321 ) INTERSWITCHING ON RATLWAYS—DPRIVATE 81D
To INGS—EMBARGO ON CARS OF ANOTHER RATLWAY,
™

an Ihe  Railway  Commission may  order discontinued an  embargo Viet. 53
hey placed by a railway against receiving, for interswitching delivery

upon private sidings of their line, the ded cars of another rail
the way from stations on such other railway, if taken merely as a means
as whereby to recover cars of the railway placing sueh embargo located

vlon,

the line of the railway from which the shipments o
where there were at the i
railway seeking to enfore
shippers affected thereby,

ment no cars belos
go available for th

nse of the

CompraNt of the Marchand Sand Company of Winnipeg  Statement

' that the Canadian Pacific Railway has embargoed sand loaded
of in cars other than their own on shipments into Winnipeg from
nd points on the Canadian Northern Railway (File 20345),
be Mg, CommissioNerR McLeAN :—The Marchand Sand Com-  Com. Movear

pany’s pit is loeated at Marchand, Manitoba, on the line of the
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Canadian Northern Railway, a distance of forty-seven miles
east of Winnipeg.

The embargo complained of was put in foree on July 4th
of the present year. Mr. Beatty, in his letter of August 16th,
quotes Mr, Bury as saying:—

An investigation made some time ago shewed that dealers in sand,
gravel, lumber and other classes of building material were bringing

their freight in over the Canadian Nort n, and ordering it trans
ferred over to the Canadian Pacific Railway yards to be delivered off
our team tracks, This was not in accord with the interswitching
order of the Board of Railway Commissioners, and we notified the
transfer agency that we would not accept loeal cars from the Canadian
Northern Railway for team track or freight shed delivery.

As I understand the order, it was certainly not the intention of
the Board to order that team track and freight shed facilities should
be held in common, but merely to provide that where consignees had
private siding facilities on one railway, they should not be denied

the right to bring their freight into the same ecity over a competing

railway.
The following statement of Mr. Bury, viz:

To prevent foreign cars coming over which we are unable to get
back again and to give them an incentive to return our curs, we issued
an order some time ago that we would not accept from the Canadian
Northern sand, gravel and other building material destined for de
livery on sidings on the Canadian Pacific Railway unless loaded in

Canadian Pacific ears,

puts the matter on another ground by stating in substance, not
that the embargo was due to a congestion of facilities, but to
an attempt to recover Canadian Pacifie cars.

The Canadian Northern officials state that while the Can-
adian Pacifie contends that the former railway has a large num
ber of Canadian Pacific ears on its line, it is not stated where
such cars are located. They further state that under date of
October 19th, they have 2,100 Canadian Pacific cars on their
line, 396 of which are in Winnipeg, leaving about 1,700 they
can use, of which number 1,200 are west of Humboldt, leaving
approximately 500 on the Central Division. Of the latter figure
260 are east of Winnipeg under load, leaving about 250, 90 per
cent. of which are under load. The Sand Company's loading
at the pit affected by the embargo, requires at least 75 cars per
day. The Canadian Pacifie arranged, on September 26th, that
the Canadian Northern would be permitted to use for loading
of sand, cars received from the former railway in switching ser
vice. This relieved the sitnation somewhat.

It having been found impossible to obtain any adjustment of
the matter by correspondence, the matter has been looked into
by an inspector of the Board. He advises as follows:—
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On July 24th last, the Canadian Pacific Railway Company notitied
the Canadian Northern Railway that they would not accept ship
ments of sand or gravel only when loaded in Canadian I

cars

Mr. Scott states as a result of this embargo, his company have been

unable to make deliveries according to contracts previously made, and

are now obliged to refuse shipments to their old customers because
of not being able to deliver to private siding< on the Canadian Pacific
Railway. Mr. Seott cites one case where he had a contra

with one
firm for five hundred cars to be delivere

on Canadian Pacifie private
sidings in Winnipeg,

and before signing contr

. with the firm, he went
to the railway officials of both roads to ascertain if there would be

any difficulty in obtaining ecars for this contraet, and

ilso if there
would be any difliculty in transferring cars from one road to the other,

and they distinetly told him, as long as the switching charges were

paid, there would be no question about the transferring of cars, and
he would get all the cars required to fill the order, and the shipments
would be delivered as promptly as if they were being handled Ly the
first carrying road. He states at the time the embargo was placed,

there was in transit on the (

nadian Northern Railway for Canadian
Pacific Railway points forty-eight cars, which, in ¢

nsequence of the

embargo, had to be unloaded on Canadian Northern Railway team

tracks, and hauled to the north-west end of the city

He also states
under the pre

nt arrangement, unless all of his

shipments were
handled in Canadian P

ic equipment
customers for the reason, he often orde

* cannot properly supply his
. Say twenty cars to be loaded
at the pit intended for delivery at Canadian Northern private sidings,
and before the arrival of the shipment, his customers who have pri
vate sidings on the Canadian Pacific Railway often run out of
material, or come to him with a hurried order, and if he desired to

r

divert the shipments to these enstomers, he conld not do so if they

were not loaded in Canadian Pacifie cars.

The situation is that the shippers desire to ship to private
sidings. Mr. Bury, in the quotation already given, does not
contest this right. The shipper located on the Canadian Nor-
thern, shipping to a private siding on the Canadian Pacific,
should not be subjected to loss and damage beecause the Can-
adian Pacific is endeavouring to recover its ears. Whatever
may be said as to the justifiability of the Canadian Pacifie act-
ing as it did, if it had ears on the Canadian Northern lines
available at points of shipment for movement to private sidings
in the Canadian Pacifie terminals, it is apparent from what has
been said, that while there were Canadian Pacific cars on the
Canadian Northern lines, they were in no sense immediately,
or even proximately, available at the sand pit.

The limitation of the movement on this inter-line traffic to
Canadian Pacific ears alone is diseriminatory, and should forth
with be removed.

Tue Cmier CommissioNer and Commissioners Minis and
(GoopEVE concurred.
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Re OKOTOKS MILLING CO, Ltd

Viherta Supreme Court, Stuart, J. November 9, 1912
SUBROGATION § 1H—10 COLLATERAL SUBROGATION BY PAYMENT 01
PERT—INSOLVENT COMPANY —WINDING-UP.
lireetors of a4 company, perso v elaim
\ wny seenred by Haterals of the com

¢ over suech eol wemselves, had

ul of t

ferred by the ereditor oll to eertain other

f the company, vwho were pres ayment, as eollateral

urity for their elaims, in the bona fi that such arrangemen
the best interest t and of the

mpany, such direetors are preferential elaim, in
equent winding up pro company’'s insolvency

n the of sueh eollateral securities so far as realized by
liguid ‘ in payment of their
1ims by the edit v bt are not entitled

1 refe o i of the company in

Tiis was an application by Mahon and others, who were
Security

rainst th

directors of the Okotoks Milling Co., Ltd,,
Trust Co., Ltd., as liquidators of the company in a winding-up
procceding.  Two years previously the company was indebted
to the Union Bank which held certain collaterals securing the
claim. At that time it was hoped winding-up proceedings could
be prevented, but the Canadian Fairbanks Company and three
other ereditors were pressing for payment of their elaims or in
the alternative for a winding-up order in order to save the com
pany and its general ereditors, Mahon ¢f al. personally paid off
the Union Bank and acquieseed in its collaterals being assigned
to the Canadian Fairbanks Company, in trust as security for it
and the three other ereditors. The directors named (Mahon
of al,) asked for an order deelaring them personally entitled to
i preferential elaim as to any moneys realized by the liquidatoy
mount

out of the collaterals in question, over and above the
which had been eolleeted and distributed by the Canadian Fair
hanks Company under its trust

Duncan Stuart, for the liguidator, the Seeurity Trust Co

Ltd
0. B. Stockford, for the claimants

STUART, J The preferential elaim of directors will he
allowed. No misconduet has even been alleged against the
directors, and the postponement of the liquidation was thought
to he in the interests of the company at the time, It was to
secure this postponement that the personal payment was made
by the direetors. The other creditors have been benefited by
being freed from any contention with the Union Bank which
might have oceurred otherwise, and might have caused consider-
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able embarrasstaent,  The preference will, of course, only apply

to any sums actually realized hy the liguidator out of securities

surrendered by the hank

Order declaring preferaee

REX v. PELTON

Nova Scotio Supreme Cowrt, Graham, E., Meagher, Dy usdals
Ritehie, J1. December 2, 1912

ArpeanL (8 T F—95)—TIME FOR TAKING APPEAL-—N. S, RULES, ORDER
LNTL, Re 3—FAILURE 10 GIVE WITIIS TIME LiMiren—Trrs
AS NOTICH

GRAM

he meaning of rule, O, LV, r. 3 (Nova S e W stipulates
that “the notice of appeal shall be served within ten days from the
day that the appellant or his solicitor first had notice that the order
upon the decision appealed from had been made is not ten days from
the service of the order nor ten days from the filing of the order, but
ten davs from “notice”™ of it, and for this purpose notice by
is effective

telegram

\reean (§ 111 F—98 EXTENSION OF TIME FOR APPEALING—DISCHARGH
OF PRISONER ON HABEAS CORPUS—ACADEMIC QUESTION

Where the prisoner had since heen discharged wpon habeas corp

a jud of the Supreme Court havir

question as to whether a

undoubted jurisdiction and

conrt had power t

di
is no merit that would eall § in
dulgence by extending the time for appealing f a prohibition order
in respect of the Master's previons decision upon a similar application
made on the prisoner’s hehalf

would he merely academic

AN applieation to quash an appeal from an order granting
writ of prohibition on the ground that the proposed appeal was
too late

The application was allowed and the appeal quashed

W. E. Roscoe, K.C.. moved to dismiss the appeal from th
decision of Russell, J., granting an order for the issue of a writ
of prohibition on the ground that notice of appeal was not give:
within the time preseribed by Nova Secotia Orders LVIL, R
Serviee of the order was not necessary,  Defendant’s solicitor
had notice by telegram that the order was granted: Hoplon

| Robertson (1884) W.N. 77 Land Credit Co, of Ireland v, Lord
Fermoy, LLR. 5 Ch. App. 323, As to jurisdiction of a Judg
sitting as a Court: The King v. Breen, 8 Can, Cr. Cas, 147 The
Queen v, Bowers, 34 NS.R. a00
J.J. Power, K.C., shewed canse

The judgment of the Court was delivered by

Granaym, E.J :—This is an application to quash an appeal
heeause it is out of time,

By Order 57, Rule 3, it is provided that the notice of appeal

I be served within ten days from the day when the appellant

ALTA
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or his solicitor first had notice that the order upon the decision
appealed from had been made. In this ease the notice of appeal
waus not given until more than ten days after the party had
notiee. It was a notice by telegram and effective. The rule
does not mean ten days from the serviee of the order, nor ten
days from the filing of the order, but ten days from his having
notice of it,

Ordinarily, there would be a case for indulgence extending
the time, but there is no particular merit. The prisoner subse
quently was discharged upon habeas corpus by a Judge of the
Supreme Court, and any argument as to whether the Master of
the Supreme Court had power to discharge would be merely
neademie,

The application will be granted. Costs reserved.

Application allowed

McDONALD v. McKAY

\ora Seotia Supreme Court, Graham, E... and Meagher, Russell, and
Ritehie, JJ. December 2, 1012,

1. NEW TRIAL (§ TV—=31) —APPLICATION FOR REFUSED—NEWLY DISCOVERED
EVIDENCE—LACHES

A new trial will not be granted on the ground of newly discovered

e where it appears to the court that due diligence was not used,

+ would have been discovered in time for use on

)
evide

otherwise the evi¢
the former trial
2. NEw TRIAL (§ IV—<31)—ADDITIONAL EVIDENCE—PROBABILITY OF EFFECT
ON RESULT
A new trial asked on the ground of newly discovered evidence will
be refused where the court is of the opinion that, if such evidence
were used on another trial, there is no reasonable probability that
the result would be different.

Tris was an applieation for a new trial on the ground of
newly discovered evidence. The aetion, to recover damages for
the loss of a sheep killed by a dog alleged to be the property of
defendant, was tried before Drysdale, J., at Antigonish, June
8th, 1911, The sole question at issue on the trial was the owner
ship of the dog, and as to this the learned Judge, dealing with
the case as a juror, found that the weight of testimony was
against defendant, who was contradicted on material points by
two or three people and, therefore, his story must be diseredited
“T have no doubt that the sheep was killed by the dog, and no
doubt that the dog belonged to MeKay and that his name was
‘“Tiger.” " For this reason plaintiff’s version was accepted,
damages fixed at five dollars and judgment entered accordingly

D. McNeil, K.C,, for appellant :—The judgment was against
the weight of evidence, Since the trial fresh evidence has been

upol
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discovered by defendant which was not known to him previ-
ously : An. Pr. vol. 2, p. 46; Anderson v. Titmas, 36 LT.N.S
7

J. L. Ralston, for respondent :—Defendant did not use due
diligence to obtain the evidenee for use on the trial: Young v
Kershaw, 81 1. T.N.S. 331; Lecky v, Stuart, 34 N.S.R. 140, 186

The judgment of the Court was delivered by

Granaym, E.J This is an application to grant a new trial
upon affidavits of newly discovered evidence

In the first place, 1 think that due diligence was not used or
the evidence would have been discovered in time for the trial

One of the new witnesses had been mentioned in an affidavit
of the party, on a motion to change the venue as a necessary
witness whom he intended to subpana, but he did not eall him at
the trial

If this witness had been asked about his testimony it would
have led to the discovery of the other new witness, who was
with him at the time of the incident

Then I have read the judgment, with whiceh I agree, and have
heard the parties on the evidence, and I have come to the con
clusion that the proposed testimony would not affect the result

Even if this testimony were used on another trial, there is
no reasonable probability that the judgment would be differ
ent.

The application will be dismissed with costs

New trial denied

HYATT v. ALLEN.

Ontario Court of Appeal, Garrow, Mevedith, and Magee, JJ.A., and Latch

ford and Lennox, JJ.  June 1912
1. CORPORATIONS AND COMPANIES (§ IV G 4—127) —DIRECTORS AND SHARF
HOLDERS—FIDUCIARY RELATIONS
Under ordinary circumstances no fiduciary relation exists between
direetors and shareholders of a corporation, but wh lirectors of a
corporation were approached with a view of merging or consolidating
with similar interests, said merged interests to purchase the ets of

1 the

and
transfer of the plant and property of the corporation, and where said
shares were surreptitionsly aequired by the
profit, a trust or fiduciary relation was
directors of said corporation and its sh

[Hyatt v. Allen, 3 OW.N. 370, aflirmed on appeal. ]

the corporation, and the directors of said corporation sec
consent of a majority of the sharcholders thereof for the

for their own

between the

2. Fravp (§11—86 ACTS OF DIRECTORS—CONCEALMENT

Fraud may be predicated on the part of directors of a corporation,
as against its shareholders, where transfers from the latter were ob
tained in favour of the directors and the true purpose of the transfers
was either concealed or misrepresented or the transfers misapplied.
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3. CoRPORATIONS AND coMpPanies (§ IV G =127 ) —AaeNoy Digrcrors
AND SHAREHOLDERS,

Where directors of o corporation were approached with a vie
g Inting with similar interests, said merged interests

mergi OF eonsn

to |-|n:h|—v the t< of the corporation, and the directors of

corporation secured the consent of o majority of the shareho
thereof for the sale and transfer of the plant and property of the
acquired by
the directors for their own profit, the directors are agents of the
sharveholders and  ecannot  personally  profit by the transaction in
question

| Hyatt v, Allen, 3 ONWN, 3700 aflivmed on appeal.]

corporation. and where said shares were surreptitionsly

Areean by the defendants from the judgment of a Divisional
Conrt, Hyatt v, Allen, 3 OW.N, 370, 20 O.W.R. 5, affirming
(with two variations) the dgment of Sutherland, J.. Hyatl

Allen, 2 OW.N, 927, 18 O.W.R. 850,

The appeal was dismissed

J. W, Bain, K.C., for the defendants,
E. G. Porter, K.C., and J. A, Wyight, for the plaintifi's

Garrow, J A —The action was brought by 22 shareholders
in the Lakeside Canning Company Limited, on behalf of them-
selves

and all the other shareholders exeept the defendants,
against the defendants other than the company, to obtain certain
declarations and accounts in respect of certain transactions
whereby, it was alleged, the defendants the directors obtained
from the other sharcholders transfers of their shares

The questions with which Satherland, J., had to deal were
chiefly questions of fact, depending upon contradictory evidenee
and involving the eredibility of the witnesses; and, that being so,
I am unable to see any satisfactory ground upon which we in this

Court could reverse his main conelusions, especially as they have
since received unanimous indorsement in the Divisional Court.

The action is essentially one to compel the defendants other
than the company, which, upon the argument of the appeal, was,
by consent, dismissed from the record) to account for the pro
ceeds received by them as the alleged agents for the plaintiffs
upon the sale or other disposal made by them of the plaintitis’
shares,

The ease in no way, in my opinion, turns upon a nice (ues
tion of the relation ordinarily existing between a director and
an individual shareholder, such as was considered in Poreival
v. Wright, [1902] 2 Ch. 421, upon which counsel for the appel-
lants relied. It may well be that, under ordinary eircumstances,
there is no fiduciary relation existing between a director and a
shareholder, although the range of the judgment in that case
seems to be somewhat wider than the very simple faets required.
But there is certainly nothing to prevent a director from becom-
ing the agent of the shareholders under special eireumstances,
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and thus establishing such a relationship.  And that, apparently,
is exactly what oceurred in this case.

The recital in the option which the sharcholders signed reads
as follows :—

Whereas the directors of the Lakeside Canning Company Limited
parties of the first part, have been interviewed by Garnet P, Grant
of Montrea! representing certain merger interests in conneetion with

the combining of the principal eanning plants of Ontario, for the pm

po

s of purel

ing the plant of the Lakeside Canning Company Limi
ted; and whereas it becomes necessary for the said direet

the consent of the majority of the sharcholders of the said company

s 1o secire

in order that they may transact any business relating

v the sale of

the plant and property of the said company

At what time the scheme on the part of the defendants to
acquire the shares for themselves originated, is not clear; but
that there was such a scheme is, as was found by the learned
trial Judge, beyond question.  And there are ecircumstances
which suggest that it may even have he
hefore the

meat least in their minds
ite of the options. The recital before-quoted, how
ever, in the light of the eircumstances, quite justified the share
holders in assuming the contrary, and in believing that the obli
gation and duty which the defendants were therehy undertaking
was simply that of agents, ‘‘in order,”’ to quote from the recital
“that they may transact any business relating to the sale of the
plant and property of the said company.’” The options might
well, under the eircumstances, have been regarded by the plain-
tiffs as a power and instruction to the defendants to sell the
assets of the company at a price to realise for the sharcholders
at least the sum per share mentioned in the options. And, if
that is a proper assumption, and more was realised, the surplus
would, of course, in that case also, belong to the shareholders.

Between the giving of the options, and the so-called exercise
of them by the defendants in the following month of February,
no bargain of any kind had been made between the plaintiffs and
the defendants. The transfers then put before the plaintiffs
for execution were prepared by the defendants, and were execut-
ed in blank as to the purchasers’ names. There was nothing,
therefore, upon the surface, to indicate to a careful, or even to
a suspicious, shareholder, that the options were being exercised
otherwise than in pursuance of the original intention.

The defendants’ position would have been stronger if they had
been less reticent; for, from a perusal of the evidence, it is elear
that as little information as possible of the position of affairs
was conveyed to the shareholders, who in no sufficient way had
it brought home to them that, instead of a sale to the merger,
they were selling out to the directors. Did the directors at that

i—S8 D.L.R,
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time know that in all probability the deal with the merger was
going throngh? There is much reason to believe that they did
Negotiations had been steadily in progress from the previous
month of November, and had apparently so advanced that in a
letter dated the 25th January, 1910, from G. P. Grant, who
represented the merger, to the defendant A. Allen, a leading
director, he says: “Mr. Drury has been asked to attend to the
necessary searches . . in connection with your agreement
with me to enter the eannery merger.”’

Details may not have been arranged perhaps, and there were
titles to be searched and appraisements to be made before the
transaction was closed. The option to Mr. Grant on behalf of
the merger did not expire until early in March; and, in the
meantime, these preliminaries were progressing in apparently
regular course. So much so that b 25th February all the
documents necessary to earry out the sale to the merger had
been executed ready for delivery over, on payment of the price
Then there is a total absence of any cause whatever, other thm
the suggested one of obtaining a profit at the expense of the
other shareholders, why the defendants should, at that partic:
lar time, have taken up the shares belonging to the plaintiffs
They, it is true, did so with money of their own, obtained fron
the indard Bank, but the notes which were discounted to
raise it were, as was probably anticipated, retired out of th

proceeds subsequently received from the merger when the deal
went through. So, after all, the transaction was not so bold :
financial venture as it might seem to an outsider

The learned tr lze found a case of actual fraud against
the defendants, a 1sion with which I do not quarrel. But
as was pointed « 1 the argument, it is not necessary to go
quite so far; f moment it appeared—as, in my opinion
it clearly did under the original option given by the plain
tifls to the ints, they became agents for the plaintiffs in

the transaction, a fidueiary relationship was established which
on well-known legal prineiples, prevented the agents from ob
taining a profit at the expense of their principals. See Ex p
Larkey, 4 Ch. D. 566, at p. 580; Parker v. McKenna, L.R. 10
Ch. 96, at p. 118; and the cases collected in Kerr on Frauds, 4t
ed. (1910), p. 155 et seq.

It was argued by counsel for the appellants that the action is
not a class action; and, perhaps, strictly speaking, it is not: but
the record may be so amended as to eliminate that feature, as i
effect was done by the judgment of the Divisional Court. Tt
was further objected that there is misjoinder, because the causes
of action are said to be several, and not joint. This objection,
however, even if well-founded, which I am inelined to doubt, is
not one which, in the interests of justice, I feel any eall to give
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ffect to, or even seriousl » consider at this st of the liti
ration
The appeal should, in my opinion, b ssed with costs
Mereprrin, J.A For ihstantial purposes it is imm
erial whether this action was recularly brought and earried on
n name, as a class action: or whether, if regularly brought
ere should have been ind lual separat tions It is quite
0 late to trouble any one with any such questions at this sta
he case : all that need be said is t tlar tl rregn
irity has had 1ts uses, needless 1t of costs has been
led and rae el stice to par s, quite as well
i wddition of the npan L party was irregu
nd m tarl 1l i no
s | unst tl i pan y defe ver made; t
0 mounts to nothing more than t interjection of
name of t nmpan nto S of caus nd in tru
company has never been represented in wetion Its
should be struck ont ; and that counsel on both sides nereed
fore commencement of t et ) S ap
he actions had been brought separately an order would, no
ibt, hav n made staying but one, or so p
s would have brought about final results in the T
would have been taken
whole, and the simple question, upon the rits. is wh
r the transactions i question were out and out sales or wer
really merely transfers of the stock in question i ust o
eney lor transterors o recard to an iture benefit arising
mn the stoek and above t received at the time
the transfer
he finding in the Courts below was that this was a case o
st or ageney and not a sale nd that finding, however
pressed, is well supported by the evidence, not only the testi
my of the witnesses, but also the writings. Indeed there can
no reasonable doubt, in my opinion, tl rs
nerally were brought into the transaet it
s one of trust or agend no Wosale h
inted accordingly
The appeal should be dismissed; the name of the company

ould, as ag ¢ struck ont of the action: the refer

eed upon

o the prop * should be to ascertain and state what

iy, sum is due from the «

lefendants to each of the plaintiffs
respeet of the transactions in question respectively on the
ng of a trust or agency except in such cases, if any
Ul appear to have been out and out sales

The appellants should pay the costs of the appea

Magee, J.A., and Larcurorp, and LexNox, JJ., concurred

the result Appeal dismissed
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Latchford, J.
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ONT. RICE v. SOCKETT.
N Ontario Divisional Court, Faleonbridge, CJ.K.B., Britton, an
D.C. Sutherland, JJ. November 1912

1912

—_ 1. EvinexcE (§ VII A—390) —EXPERT WITNESSES, WHO ARY
Nov. 23 An “expert” is one who, by experience, has acquired special or
peculiar knowlec of the subject of which he undertakes to testify,
and it does not matter whether such knowledge has been acquired by

study of scientific works or by practical observation,
[Potter v, Campbell, 16 U.C.R. 109, and State v. Davis, 33 SE

149, 55 S.C. 339, referred to.]

2, New TRIAL (§ 11—T7)—WHEN GRANTED FOR DISOBEYING PROVISIONS OF A
STATUTE—EXPERT WITNESSES
Where a statute provides, “that only three expert witnesses may Iw
called by either side, without the leave of the judge or other person
presiding, to be applied for before the examination of any such wit
nesses,” o refusal of the judge to obey the provisions of the statuts
constitutes a mistrial and a new trial will be granted.

Statement Arrear. by the plaintift from the County Court of the
County of Wellington,  Plaintiff sued for $180 as balance of the
contraet price for the building of a silo on defendant’s farm
Defendant denied the allegations in the statement of elaim and

intiff did not build o

rms of plaintiff’s con

set up by way of eounterelaim that the pl

complete the silo in accordance with the
traet with defendant, and that in eonsequence thereof he suffered
loss and damage.

R. L. McKinnon, for the plaintiff,

(. L. Dunbar, for the defendant.

by Favconsringe, CJK.B.:—The case was tried hefore the
' learned County Judge without a jury. He gave judgment dis
missing the plaintiff’s action with costs and adjudging that de
fendant should recover against plaintiff on his counterclaim
£130 and costs.

From this judgment the plaintiff appeals on several grounds
only one of which, in my opinion, it is necessary to consider, viz
the refusal of the learned Judge to observe the provisions of 9

Edw. VII. ch. 43, see. 10, whieh is as follows:
‘10, Where it is intended by any party to examine as wit
nesses persons entitled according to the iaw or practice to give

opinion evidence, not more than three of such witnesses may e
called upon either side without the leave of the Judge or other
person presiding, to he applied for hefore the examination of
any of such witnesses,™

The first witness of this class ealled was A. W, Connor, who is
hy profession a consulting engineer, and who is admitted by
defendant’s counsel to he an expert. The second witness was
Charles Butler, whose business is that of cement construetion
The third witness, who is alleged by plaintiff to be of this char
acter, is Herbert Croft, whose business is conerete work, in which
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he has been engaged about nine years. The fourth witness is

Charlés Strange, who stated that his business was general con
crete construction \t this st

the plaintiff’s counsel pointed
out that Mr. Dunbar, defendant’s eounsel, was limited to three
expert witnesses,  His Honour overruled the objection, saying
simply, ““we will take the evidence,”' and it was taken aecord
ingly. The next witness called was George Day, and the same
objection was raised by plaintiff’s counsel.  This witness is ad

nitted defendant’s connsel to he an expert.  The next wit

Willianm Elliott, is a farmer and eattle dealer, who has a
silo and professes to know what the object of a silo is, and what
people should strive to obtain in order to get a perfect silo, and
he passes an opinion upon this particular one

IT these six witnesses are all experts, three witnesses of that
class more than the law allows have been examined. Mr, Dun
bar contends that the only experts are Connor and Day, arguing
that the statute applies only to one possessed of seience and skill

that 1s, a man ol selenc wing a school of seience degree or

cial technical education on the subjeet

I do not find that this is a correct proposition. No authori

es on this branch of the ease were eited by either conunsel

¢ observed that while the seetion in questio

It is to 1
headed **expert evidenee,”” and while the side-note says “*limit

of number of expert witnesses in action,”” yet the word “expert”’

is not used in the seetion itself: the phrase being, *‘persons
entitled aceording to the law and practice to give opinion evi
lence.”’

The term ‘“‘oxpert,”” from experti, says Bouvier, *‘signifies

nstrueted by experience.”’

“The expert witness is one possessed of special knowledge or
kill in respect of a subject upon which he is ealled to testify:"
Words and Phrases Judicially Defined, volume 3, page 2594

Dr. John D. Lawson, in **The Law of Expert and Opinion
Evidence,”’ 2nd edition, at p. 74, lays down as Rule 22, ** Mq
hanies, artisans and workmen are experts as to matters of tecl
nical skill in their trades, and their opinions in such cases are
dmissible’"; eiting numerons authorities and illustrations

“The derivation of the term ‘expert” implies that he is one who
v experience has acquired special or peculiar knowledge of the
subject of which he undertakes to testify, and it does not matter
vhether such knowledge has been acquired by study of seientifie

irks or by practical observation; and one who is an old hunter,

ind has thus had much experience in the use of firearms, may

as well qualified to testify as to the appearance which a gun
recently fired would present as a highly edueated and skilled
runsmith’’: State v. Davis, 33 S.E. 449, 55

a0 S.C. 339, cited in
Words and Phrases Judicially Defined, volume 3, page 2595.7
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ONT. In Potter v, Campbell, 16 U.C.R. 109, the Court of Queen’s
”‘: 1 Beneh held that a person not being a licensed surveyor is a com

1012 petent witness on a question of houndary,
It is quite manifest, therefore, that these six witnesses were

“}" persons ““entitled according to the law or practice to give opin
SOCKETT ion evidence,”’
Defendant’s counsel, however, contends that even admitting

that the statute has been disregarded there has been no miscar

riage of justice. There would, of eourse, be no question ahout
the matter if the ease had been tried with a jury, but as it is |
find myself unable to aceede to this view. It would be impos
sible to determine the exact effeet which the evidence of the three
witnesses whose evidence was improperly admitted had on the
mind of the Judge. Day, the fifth witness of this class was
admittedly an expert, and a very forcible witness; and the
learned Judge seems, on both hranches of the case, to have at
tached great importance to the evidence of Elliott, the last wit
ness who was ealled

But, leaving out these considerations altogether, the mere
refusal of the learned Judge to obey the plain provisions of the
statute, in my opinion, constitutes a mistrial, and defendant’s
- unnecessary  for him

counsel (while it appears to have h
actively to oppose the ohjections), accepted and profited by the
rulings of the learned Judge, and, therefore, there must be
the last trial and of this appeal to b

new trial, with costs of
paid by the defendant

Britton, J. BrirroN, J.:—1 agree

SUTHERLAND, J.:—I agree.
Order for new Irial

ONT, REX v. BEVAN.
H.0.J. Ontario High Court, Middleton, J., in Chambers,  Navember 27, 1912
1012 1. Ixtoxiearing Liquors (§ 11T G—86 EXHIBITING LIQUOR SIGN OR DIs

— PLAYING BOTTLES AND CASKS AT UNLICENSED PLACE

Nov, 27 To constitute the offence under see. 111 of the Ontario Ligu
License t, as amended by 2 Geo, V. ch, 53, see. 9, in an unlicense
place, of k ing up a bhar sign or of displaying bottles and easks «

18 to induce a reasonable belief that liquors are sold there it is
tial that what is done should induce a belief that (a) premises

fact unlicensed are licensed or (¢) that liguor, ie. intoxicating liquor
is “sold or served therein:” the statute requires something more t

be shewn than what would be necessary and proper for the sale

non-intoxicating liquors,

2, Evioesce (§ 11 B—113) —MAINTENANCE OF APPEARANCE OF BAR—Dis
PLAY OF BREWER'S CALENDARS—SUFFICIENCY OF EVIDENCE

Svidence that in an unlicensed hotel there is a bar, and on the bhar
a beer pump used to pump a non-intoxicating beverage called “loca
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option beer,” and that brewer's ealendars were there displayed is
insuflicient to convict the occupant of the offence of keeping up a sign
or having a bar containing bottles or casks displayed so as to induce a
reasonable belief that the premises w licensed for the sale of
liquor, where the former oflicial license sign over the door had been
removed, and there was no display of bottles or casks such as are
used distinetively for intoxicating liquors nor was there, apart from

stive of

the brewer’s calendars, any display of advertising matter st
the sale of intoxicants in the place

MorioN to quash a conviction made by the police magistrate
of Hamilton under section 111 of the Liquor License Aet, as
amended by 2 Geo, V. e¢h. 55, see, 9

The conviction was quashed

J. Haverson, K.C., for the defendant

J. R, Cartwright, K.C"., for the prosecutor

MippLETON, J.:—Section 111 of the Liquor License Act as it
stood before the amendment of 1912 was an eminently reasonable
and easily understood provision. In effect it provided that the
existence of a bar in any unlicensed premises and the display

of liquor therein should be prima facie evidence of unlaw ful sale

The amendment makes that which was theretofore evidence
of an unlawful sale “‘an offence against this Aet;”" and this
makes it necessary to examine the statute with great care to

ascertain precisely that whieh is raised from the rank of mere
“evidence,”” and constituted *‘erime.”’

I pass by the very awkward and almost unintelligible form
of the seetion, and endeavour to ascertain the real meaning
The section reads: *“The faet of any person shall be
guilty of an offence

ainst this Aet.”” I assume that this may
be read as though it provided that any person who does the
thing mentioned shall be guilty, ete

The things so rendered unlawful are “*the keeping up of
any sign . . . or having a bar or place containing
bottles or casks displayed so as to induee a reasonable belief
that such house or premises is or are licensed for the sale of
liquor, or that liquor is sold or served therein -

“Liquor’ in this Aect means intoxicating liquor; and it is
lawful to sell liquors that do not contain more than two and a
half per cent. proof spirit, even if such liquors resemble in ap
pearance and taste liquors that ordinarily contain more than the
stipulated amount of aleohol. This has led to the manufacture
of what in the evidence is called **Loeal Option beer.”

The sole evidence in this case is that in an hotel which was
once, but is not now, licensed to sell intoxicating liquor there
is a bar, and on the bar a beer pump which pumps Local Option
beer, and ‘‘all appliances’ and ‘‘signs,”’ consisting of calen-
dars and advertising matter, that had decorated the bar and
premises when the hotel had a license. The hotel still retained
its name. The sign ‘‘Licensed to Sell”” ete. was removed.

87
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ONT. It is essential, to constitute an offence, that what is done

HCJ should “*induce a belief that’ (a) premises in fact unlicensed

1912 are licensed, or (b) that liquor-—i.e., intoxicating liquor—is
- ““sold or served therein.”’

"'"'\ It is not for me to speculate why the Legislature should make

BEVAN it penal to have a bar so equipped as to induee a ‘‘reasonable

helief’” on the part of the thirsty wayfarer that he could therein
obtain a beverage which might intoxicate, when there is in fact
nothing to be had but beer containing *‘less than two and a
half per cent. of proof spirits;’ it may well be that the lack of
the desired percentage can only be discerned by a trained and
sensitive palate, and the average man secking intoxication re-
quires protection from such innocuous beverages; or the desire
may be to protect the licensed house whose customers are being
deluded by this hollow mockery into the belief that they are in
a genuine bar, Be that as it may, it seems clear that there must be
more than that which is necessary and proper for the sale of Loeal
Option beer, before an offence is committed ; some exhibition of
bottles and casks such as usually contain real *“‘Liquor,”” or
some such display of suggestive advertising matter as would
lead a reasonable man to the belief that in this unlicensed place
liquor was sold. Mere “‘calendars and one thing or another’ is
not enough. The bottles, not only were not displayed, but were
in the eellar, relies of a departed glory; and the *‘pump’” might
indieate the innocent ‘‘Loeal Option beer.”’
The motion should be granted with costs,
The magistrate should be protected.

Middieton, 1,

Conviction quashed.

SASK James WASSON (plaintiff, respondent) v. James William HARKER and
Lysle J. ABBOTT (added defendant) (defendants, appellants).

8.C. (Decision No. 4.)
1912
Nashatchewan Supreme Court, Haultain, CJ., Newlands, and Lamont, JJ
Nov. 23 November 23,1912,

1. MortcAaGe (§ VII B—150) —WnHo MAY REDEEM-—ASSIGNEE OF EQUITY OF
REDEMPTION=—FORECLOSURE  ORDER,

An assignee of the equity of redemption purchasing aft
nisi for for sire has been made at the suit of the mor
bhound by the order nisi, and, when added as a party defendant,
limited by the period fixed for redemption by the order nisi.

[ Wasson v. Harker (No, 2 D.L.R. 526, aflirmed in part: Re Par
bola, Ltd., [1900] 2 Ch. 437, followed.]

2, MorrGaGe (§VIB—75) —ENFORCEMENT RELIEF AGAINST ACCELERA
TION CLAUSE,

The words “together with costs to be taxed by the registrar” in
sub-see, 10 added to see, 93 of the Land Titles Aet by 1 Geo. \
(Sask.) ch, 12, see, 7 (which sub-sec, gives relief agai ]
aceeleration elanse in proceedings before the registrar of land title
have not the effect of limiting the right of relief to a proceeding be
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fore the registrar but the remedy may be had in court proceedings SASK
ex, gr.. a foreclosure action do
[Wasson v. Harker (No. 2), 7 D.LR. 526, reversed in part; sec 8.C
wlso MeGregor v, Hemstreet, 5 D.LR. 3015 sub to sec 1912
93 of Land Titles Aet, by 1 Geo. V. (Sask.) ch, 12 red to.] -
Wassox
MorToAGE § VIl B—150 REDEMPTION—RIGHT OF PURCHASER PEND v,
ENTE LITE TO REDEEM Harger
A purchaser pendente lite f the mortgaged premise wlded as a AND
party defendant in a foreclosure action has a locus standi to apply Aot
to redeem without first entering an appearance
| Wasson v, Harle No. 2 T DR, 526, aflirmed in part.)
{. Starvres (§ 1T B—113)—Coxns TION OF REMEDIAL ACT—ACCELERA
110N CLAUSES—LAND Tiries Acr (Sask
A remedial statute, relieviy ¢ mortga rs in efanlt ftrom a lera
tion clanses, which by th xpr ision “a
mort " is not limited to mortgages made su T ¢ pa
ing « e Act
[Sub-see. 10 added to see. 93 of the Land Titles et by 1 Geo. \
Sask.) ch. 12, sec. 7, referred to.]
Srarures (§ 111 B—113 CONSTRUCTION OF BEMEDIAL AcTs—RULEs
APPLICARLE
In construing a remedial Act of Parliament ¢ mstruction wld
be a liberal one giving effect, if possible, to all parts of the Aet
[ Sub s« 10 added to see. 93 of the Land Titles Acet hy 1 Geo, V
(Sa ch, 12 7, referred t 4
6. Mor16AGE (§ VI B—75)—ENFORCEMENT — RELIEF AGAINST ACCELER &
TION CLAUSE—CONSTRUCTION OF STATUTE—READING RELIEF CLAL 'X{
INTO MORTGAGI a2
Ihe relief against ceeleration elanses in n s f “[c
10 added to 03 of the Land 1 Sa p 1
relating to mortgages and not to a particula nd ¥
of foreclosure and as soon as enacted it became in effect a part of h
every mortgage in the same way as if it had been inserted in the l
mortgage by the parties rit
[Wasson v, Harker (No, 2), T D.L.R 1 part; Sub i
sec. 10 added to sec. 93 of Land Titles Sasl
12, sec. 7, construed.] 4

ArreEAL by the defendant Abbott (added as a defendant by  Statement

order made the 4th day of October, 1912) from the judement of b
Parker, Master-in-Chambers, Wasson v. Harker (No. 2), 7 D.L. i
R. 526, dismissing his application to be allowed to pay the "
unount of the arrears due under a certain mortgage together
with interest and costs into Court b
The appeal was allowed. §
Haveraiy, C.J., concurred with NewrLaxps, J Haultain, €.1 m
N
NEWLANDS, J.:—The defendant Harker was the owner ol  Newlands 1. i
the west half of 24-15-18 W. 2nd, and mortgaged the same to 't
the plaintiff, who obtained an order nisi for the foreclosure of W
said mortgage. The defendant Lysle J. Abbott became the 3§

owner of the said land by purchase, and was added as a
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defendant on the 4th October, 1912, The mortgage was payable
by instalments, and contained an acceleration elause making the
whole amount due in default of payment of any of the instal-
ments, and the order nisi was issued in an action against said
defendant Harker for defanlt in payment of one of the instal
ments, and required the defendant to pay the whole amount
secured by said mortgage before the 17th October, 1912, other
wise an order absolute would issue. Upon the defendant Abbott
becoming owner of said land he endeavoured to redeem the same
by paying the instalment due, but not being able to find the
plaintiff, and his solicitors refusing to aceept the same, he made
this application to the Master-in-Chambers to be allowed to pay
said amount into Court, his contention being that sub-see. 10 of
see, 93 of the Land Titles Act being applicable, he had the right
to redeem on payment of the instalment due with interest and
costs. This contention is opposed by the plaintiff on the grounds
that this sub-section applies only when proceedings are taken in
the land titles office before the registrar to foreclose a mortgage,
but does not apply when proceedings are taken in Court, as
in this case, and that the order nisi having been made by a
Judge of this Court, the Master had no power to amend the same
by allowing the defendant Abbott to redeem for a less amount
than that named in the order nisi. A further ground was that
the defendant Abbott had not appeared and had therefore no
standing to make this application,
The sub-section of the statute in question is as follows:

(10) In ease defaunlt has occurred in making any payment due under
any mortgage or in the observance of any covenant contained therein
and under the terms of the mortgage by reason of such default, the
whole principal and interest secured thereby shall have become du

gor may, notwithstanding any provisions to the

and payable, the mo

contrary and at auy time prior to sale or foreclosure under a mortgage

perform such covenant or pay such arrears as may be in default under

the mortgage, together with costs to be taxed by the registrar, and

he shall thereupon be relieved from the consequences of such default

Section 93 provides the procedure to be adopted for the fore
closure of a mortgage registered under the Land Titles Act
This may be done in one of two ways, either in the Supreme
Court, under the practice and procedure of that Court (sub-sec
1), or before the registrar, under the provisions of sub-secs. (2
to (8) of that section. Sub-see, (9) deals with the right of the
mortgagor to demand an assignment of a mortgage from the
mortgagee instead of a discharge upon paying the amount due,
and sub-see. (10) is as above stated.

The construction which the plaintiff puts upon sub-see. (10
is a very narrow one, and is based entirely upon the words
““together with costs to be taxed by the registrar.”” Without
these words the sub-section undoubtedly applies to all mortgages
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payable by instalments with an acceleration elause. 1 have there
fore to consider whether by the insertion of these words the
legislature intended to confine the relief which was afforded to
mortgagors by this sub-section to only such cases where the mort
gagee took proceedings for foreclosure before the registrar, or
whether those words were put in the sub-section to provide for
cases where it would be necessary to ascertain the amount of
costs incurred by the mortgag

»up to the time of payment and
there was no other provision for their taxation.

To adopt the first contention would be to give the mortgagee
the right to make this sub-section effective or non-effective, as
he saw fit, as by taking his proceedings in Court he would
prevent the mortgagor from getting the relief provided by this
section, and where he did not want the mortgagor to have this
right he would always commence his proceedings in Court.  This
construction of sub-sec. (10) would therefore render it inopera
tive except at the will of the mortgagee: and as in construing
Acts of Parliament it is necessary that the Courts should, if
possible, give effect to all parts of them, I cannot adopt the

above contention as the true construction to be given to this Aet
There is no doubt but that this sub-=section is remedial, and
that it should be liberally construed. And I think the true

construcetion to be put upon it is that the legislature intended
this sub-sec. (10) to apply to the general law relating to mort
gages and not to a particular kind of foreclosure, and that from
the time of its becoming law it became in effect a part of the

mort
mort

in the same way as if it had been inserted in the
ige by the parties. Now, if such a clause was found in
a mortgage there can be no doubt but that the Court would give
it effect, and the mere fact that it said that the amount to be

as ‘' together with costs to be taxed by the registrar,”” would
not make it ineffe

tive. It would give to these words what, [
think, is their true meaning, and the only econstruction that
would carry out the intention of the legislature, namely, that in
cases where it was necessary to tax costs, and there was no con
stituted authority to tax them, then they were to be taxed by
the registrar. In this case it is not necessary to call this pro
vision into effect, as the costs have already been taxed For
these reasons I am of the opinion that the mortgagor in this
case has the r
and costs,

It was further contended that subsee, (10) did not apply
to the mortgage in this case, it having been made before the Act
was passed, although the default in question occurred since the
passing of this Act. The section refers to “‘any mortgage,”
which must mean any mortgage in existence at the passing of
the Aet. To give it the construction the plaintiff contends for
it would be necessary to insert after the words “‘any mortgage'’

it to redeem by paying the arrears with interest
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the words ““made subsequent to the passing of this Aet,”” and
this we cannot do

The only other question is whether the mortgagor, or, in this
case, his transferee, has taken the proper steps to get relief in
this case. The order nisi in question was made by myself as a
Judge of this Court, and the Aet in question was not brought
to my attention; if it had been, the order nisi would h

allowed the mortgagor to redeem on payment of the arrears as
provided by the Aet. T do not know of any authority the
Master has to amend a Judge’s order, nor do I think he has
any such power; but this Court would have power to make th
necessary amendment, and 1 think we should do so.

As to the added defendant not having appeared, 1T do not
think that was necessary, as he did not contest the plaintifi’’s
right to foreclosure, but was willing to submit to the order th
Judge should have made

LaMoNnT, J,:—1 agree with the conclusion reached by m:
brother Newlands in the judegment he has just read, that th
defendant Abbott is entitled to be relieved from the consequences
of the default made by the defendant Harker in the payment
of the mortgage money as set out in the mortgage. I also agred
that sub-sec. (10) of sec. 93 of the Land Titles Act applies to
all mortgages whether made before or after the passing of that
sub-seetion. I, however, am unable to coneur in the view that
the order nisi should be amended by providing for redemption
upon payment of the arrears and costs. The relief provided

for in the sub-section is made applicable when defanlt has be
made under the terms of the mortgage, and by reason of such
default the whole principal and interest thereby secured shall
have become due and payable, and the mortgagor has come for
ward before sale or foreclosure and remedied the defaunlt. When
the mortgagor has remedied his defanlt he is entitled to the
reliel provided by the statute, which is that he shall be relieved
of the consequences of his default. The consequences to him
arising from his default are that the mortgagee may enter jude
ment against him for the full amount of the mor
and interest and have foreclosure or sale of the mortgag
premises if this amount is not paid within the time fixed by th

money

Court. In the present case, when the order nisi was asked
for. neither the mortgagor nor the defendant Abbott, his
assignee, had come forward with the arrears. It is only upm

payment of the arrears that the mortgagor can obtain the relic

provided by the statute. Until the arrears are paid the mort
vagee is entitled to enforee all the remedies which are his in
consequence of the default having been made. The mortgagor’s
right upon paying the arrvears is to have an order declaring tha
the action is at an end. This overrides not only the order wis
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which might be translated into English as either Old People’s
Home or Old Folks’ Home or otherwise. The question is which
iff either) of the ahove two institutions is entitled to the bequest

When this application first came hefore me on November 28th,
the material appeared to be defective, and the application was en-
larged until to-day with liberty to hoth parties to supplement
their material as they might see fit

In support of the claim of the Old Folks® Home the following
evidenee was given,

John I1. Falk, seeretary of the Associated Charities of Win-
nipeg, identifies the two above named institutions, and states that
the Old Folks' Home is an institution maintained as a braneh of
the Women’s Christian Temperance Union, while the Hospice
Youville is maintained by the Roman Catholiec Church.

William IHarvey, chairman of the finance committee of the
Old Folks' Home at Middlechureh, states that he knew the late
Thomas D. Smith as a member of Knox Preshyterian Chureh
in the city of Winnipeg; that the ladies of the board of the Old
Folks” Home are largely composed of members of Knox Chureh ;
that the late Thomas D. Smith was, to the knowledge of the de
ponent, a warm and enthusiastic admirer of the Old Folks’
[Tome, having been a donor in his lifetime towards the building
fund; and that the Old Folks® Home is frequently referred to as
the Old People’s Home

Margaret Thompson, president of the Women'’s Union, states
that the said home is frequently known and referred to in the
city of Winnipeg as the Old People’s Home; that the union fre
quently receives donations to the said home under the name of
the Old People’s Home; and that an instance of this oceurred
when the last grant to the home was given by the city of Winni
peg in which case the same was addressed to the Old People’s
Home

Bella Scott, a member of the said Women's Union, states that
* about fourteen
vears: that she well knew the late Thomas Douglas Smith during

she has been on the hoard of management

his lifetime, and that on several occasions he gave her money
by way of subseription to the Old Folks’ ITome; that on the 12th
day of July, 1910, the deponent met the late Thomas Douglas
Smith on Main street, Winnipeg, on an oceasion when she was
engaged in selling buttons of the Old Folks’ Home, and on that
oceasion the deceased gave her money for the home and told
her, in the course of the conversation, that he would remember
the Old Folks’ Tlome in his will

The only evidence filed in support of the elaim of the Hospice
Youville, formerly La Maison des Vieux, is the affidavit of M
Ryan, secretary of Les Sceurs de la Charité de L’Iospital Gen
eral de St. Boniface. The deponent states that until about on
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S vear ago the said institution called in French La Maison des MAN
el Vieux, meaning in English the Old People’s Home ; that the said K ]'!
st nstitution is still commonly known and ealled by the English 1912
h speaking people, the Old People’s Home, or the Old Folks' Home -
n that it is situated on Tache avenue, St. Bonifa near the eitv of ' ‘I?:;\\
nt Winnipi that during the ! s ther ere a total of DOUGLAS
307 people received in said inst m. of whom 263 were from SMITH
o the city of Winnipeg nd it old ple eived
said institution irrespective heir tionality or creed
n In the case Brit 1 ! 1 1l / ables v
t Royal Hospital for Incural 90 I.TN.S, 601, the testatr
of bequeathed €500 eacl 1l Roval Home for Ineurabl
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Annotation—Wills (§ III--70)—Ambiguous or inaccurate description of
heneficiary
A mere mistake in the name or description of a legatee or devisee will
not. render the legacy or devise void if the person intended by the testator
can be elearly ascertained and distinguished from every other person

either from the will itself or from extrinsic evidence, and

rule applies
to a devise or bequest to a corporation, association or society, as well as
to an individual: Gillett v, Gone, LR, 10 Eq. 29: Garland v. Beverley, 9
Ch.D. 218: Re Grego

object or purpose is valid, although t

§ Beav, 600. A devise or bequest to a charitable

e beneliciary organization is not

named or is misnamed if the object intended ean be ascertained with rea

sonable certainty from lan of the will and the surrounding eir
cumstances as where the devise or bequest is to a corporation or associa
having a ecertain described eharitable purpose: Tn ve Alehin, T.R. 14

230,
Lord Bacon has expressed the law in such cases in a maxim, “Veritas
wominis tollit errorem demonstrationis,” and' explaining this maxim he
says: “There be three rees of certainty: (1) presence; (2) name; (3)

demonstration or reference; whereof the presence the law holdeth of th

greatest dignity, the name in the second de e; and the demonstration or

reference in the lowest, and allows the error or falsity in the less worthy”
Garland v, Beverley, 9 Ch.D. 213, at 218,
A gift or devise will not fail for a misdeseription or an imperfe

a legatee or devisee if the deseription is suffi

t or

innccurate deseription of

cient to designate with reasonable certainty tl

hounty: Tyrrell v. Senior, 20 AR. (Ont.) 156,

Citing the above case, Riddell, J., in Re Swayzie,

w object of the testator’

that “A misnomer of church society will not defeat a
it, if its identity is otherwise sufliciently certain.”

In the case of Van Wart (executors of J, W, Belyea estate) et al. v

Meleod, J., citing the above

The Synod of Fredervieton

mentioned Swaysie case, 3 and following the decision in Jone

v. 8t. Stephen’s Church, 4 N B, | 316, held that “A bequest to an incor

porated religions body is not void for uncertainty as to the devisee or

with rea

legatee, if the person intended to be benefited can be ascertained
sonable certainty.”

A bequest to the “Wesleyan Methodist Superannuated Ministers’ Fund
was held to go to “the Connexional Society of the Wesleyan Methodist
Chureh™ as the one most nearly answering the deseription. there being

5 Gr. 159,

no society of the name used in the will: Edwards v. Smith,

s are mixed

But where, in a testamentary bequ charitable purpos

up with other purposes of so indefinite a nature that the Court canno!
execute them, or where the description includes purposes which may or

ion is vested in the trustees, the

may not be charitable, and a diser
whole gift fails for uncertainty: Hunter v, Attorney-Geneval, 68 L.J. Ch
149, [1899] A.C. 300

Also a bequest to be “applied for such charitable or public purposes as
my trustee thinks proper™ is too vague and uncertain for any Court in
England or Scotland to administer as a charitable gift: Blair v. Duncan
[1902] A.C. 87, 86 LT, 157,

A bequest to trustees to divide a testator’s residue among such “charit
able or religions institutions and societies” as they might select, was held

void for wneertainty: Grimand (or Macintyre) v, Grimond, [1905] A, 124
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Annotation (continued)—Wills (§ III—70)—Ambiguous or inaccurate de-
scription of beneficiary.

But where the legal and illegal provisions ave separate and divisible,

or when the trustees are given a discretion to apply the fund either to a
the legal ob
application will simply be restrained within the bounds of the law: ¢
( s

legal or an illegal objeet, the trust is valid f

et, and its

Ve

Where lands are devised to A, B, and C. as trustees, and C. is incap
able of taking, the estate may nevertheless vest in A, and B.: Doe d, Van
cott v. Read, 3 U.C.Q.1B. 244

Where the will disposed of realty and personalty and the devise as to
the realty was held void, still the bequest of personalty was allowed to
stand: Pulton v, Fulton, 24 Gr. Ch

Where a will contained a void devise of lands to charitable purposes,

id then a residuary dey

of the testator’s lands not thereinbefore men
tioned or «

posed of, it s held that the property comprised in

void devis I to the heirs-at-law, and the residuary devise was allowed
to stand: Lewis v, Paterson, 13 Grant's Ch, 223

\ devise m in a will “to my wife” was elaimed by two women, with

th of iom the testator had lived in the relationship of husband and
wife Idington, 0., held that, even if the first marriage was assumed to
have been validly performed, all the surrounding circumstances showed
that, by the words “to my wife,” the testator intended to indicate the
woman with whom he was living, in that relationship, at the time of the
execution of the will and thereafter, up to the time of his deat) Dufr
.. held that the woman who ¢laimed to have been first married to the
testator had not sufliciently proved that fact, and that the other woman,

who was living with the testator as his wife at the time of the execution
of the will and up to the time of his death, was entitled to the devise
Varks v, Marks, 40 Can, S.C.R. 210

A\

municipality was valid, bei

ft by will of £300 to the three oldest and poorest

peo in the
r sufliciently certain to be earried out: Lan

v. Acton, 14 Man, R. 246 (Richard I

P. K.. who left a widow and five children, by his last will directed that

his property should be sold in two years after his decease by his trustes
who, in the meantime, should pay the interest and rents to his wife and
four of the children who were named. On the death of any one of the four
children named, leaving a child or children, the share of such child was to
be paid to the offspring. Whenever one of his children should die leaving
hildren, the estate was to be divided equally among his children. Should
his wife marry again, her share of the interest money was to he divided
umong his children and, after her decease, not having remarried, the in
terest of her share was to be paid to his son W, and on his death to be
equally divided among his children.  Reading the will literally no share
was given to the widow |

ond n share of the interest payable to her,
until the estate came to be divided, but it was obvious that it was the

intention of the testator that the widow should sh

re equally with the

ir children named, and that, on her death unmarried, such share should
go on to his son W., and on his death be

qually divided among his Idren

5, R. 2,

It was held that the Chambers Judge, on application under O

7—8 D.LR.
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Annotation (continued)—Wills (§ III—70)—Ambiguous or inaccurate de-
scription of beneficiary.

was right in disregarding the literal reading of the will and in so constru
ing it as to give effect to the obvious intention of the testator: Fastern
Trust Co. v, Rose, N.S.R. 456,

A testator left certain property to “my wife, J. R.” who had gone
througn a form of marriage with him in 1902, and had lived with him as
his wife till his death in 1906, but who was in fact still the wife of an
other man, a supposed divorce from the latter being invalid. The Court

held that the bequest was good, and J. R. entitled to the property: Reeves
V. Reeves, 16 O.L.R. 588

A testator gave his residuary estate “to the West Lake Monthly Meoting
of Friends (Hicksite) of West Bloomfield, to be applied in charitable and
philanthropie purposes, as said Monthly Meeting or Society may direct,”
The Court held that the gift was not void for uncertainty as to its ob
Jects but was valid: Re Huyek, 10 O.L.R. 480 (D.C.)

In Lobb v. Lobb, 22 O.L.R. 15, the ator, dying in 1883, left a wife
and children in England, whom he had deserted in 1853, At the time of

his death he was living in Ontario with H., a woman whom he called his
ill
So far as appeared, there hy

wife, and by whom he had severs timate children, who also lived with

him, 1 been no communication between him
and his wife and legitimafe children since he deserted them. By his will
he made specifie devises and bequests to . and his illegitimate children,

referring to them by name and as “my wife,” “my son,” “my daugh

ter.” e then directed that the residue should be divided among his
“children.,” 1t was held, that, primd facie, “children” imports legitimate
children only, but that interpretation yields where a contrary intention,

which the law is entitled to regard, appears: and in this case, having re

gard to the surrounding circumstances and the wording of the will, there
was so strong a probability of the testator’s intention to inelude only the

children of H. in the word “children” wherever used in the will, that a

contrary intention could not be supposed; and it was therefore declared
that they alone were entitled to share in the residue: Lobb v, Lobb, 21
O.LR. 262, affirmed 22 O.L.R. 15.

A testator, dying in 1855, by his will gave to his wife the sole use of

his farm “to use as she may think proper until my son (J.) has arrived
to the full age of twenty-one years. He is then to get the east of the farm
and half of all the property on the farm at that time. They may then
work the farm together or if my wife is tired of working the place J. is
to have the management of the whole farm and is to support his mother

during her widowhood, and his four sisters until they are of age or mar

of the four

ried, at which time e rls are to get from the proce
estate to belong to the family
long as any of them are alive and to remain the property of my son's
heirs.”  The Court held that the word “family” in the last clause of the
will meant “children,” and the five children of the testator took, under

of my estate the sum of,” ete. “The res

the will, a life estate as tenants in common, with a vested remainder to
se: MeKinnon v. Spence, 20 O.L.R. 57
An ambiguity in a grant by deed of gift for a church as to which of

J. in fee under the rule in Shelley's ¢

two ecclesiastical bodies answering to the general description of the
grantee or cestui que trust was intended to be the beneficiary, may also be
determined by the facts and cireumstances antecedent to and attending the
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Annotation (continued)—Wills (§ ITI—70)—Ambiguous or inaccurate de-
scription of beneficiary.

ant: Zacklynski v
allirming Can. S.C.R

issue of the gr

Polushie, [1908] A.C. 65, 24 Times L.R.

I'he above cases should be distinguished, however, from In re Mann,
[1903] 1 Ch, 2, which ease it was held, that “where a charitable gift
fails for imperfect deseription of the beneficiary the intention of the

testator will be carried out as nearly as possible under the doctrine of
cu-pres”  See also Inore Pyne, [1903] 1 Ch, 83

Fhough the Courts are very reluctant in changing a bequest to a
charitable institution, still rather than let it fail entirvely, they will invoke
the doctrine of cy-pres. So that under a bequest to “the Protestant Or
phans’ Home for boys in Toronto,” two societies of the kind, known as
the Boys' Home and Orphans’ Home, were held entitled to share equally,
there being no home known by the name used in the will: Williams v, Roy,
0 OR. 564

Under the ey-pres doctrine a gift does not lapse when made to a
charitable institution which has once existed but has ceased to exist; hut

equity is always more ready, in the case of a gift to a charitable institn

tion which has never existed, to infer a general charitable intention,
than to infer the contrary: Re Davis (1902), W.N, 56,
Although property devised to one purpose, such as education, cannot

be judicially diverted t¢

wther purpe such as religion, to relieving the

the sick, or to general charity, still, rather than to let a charitable

poor

devise fail, Lord Eldon, applying the

loctrines of ey-pres, extended a large
bequest for the poor inhabitants of several parishes beyond the purposes
expressly pointed out by the will, to wit: “to be applied at times and in
proportions, and either in money, provision, physic, or clothes,” to the
instruetion and apprenticing of the children: Hereford v, Adams, T Ves,
Ir, 324

McDONALD v. THE CITY OF SYDNEY

Nora Secotia Supreme Court, Graham, E.J., and Meagher, Russell and
Ritchie, J.J. December 14, 1912

1, Evipesce (§ 11T H 1—205) —PRESUMPTION A8 TO NEGLIGENCE OF MUNICI
PAL CORPORATION U NGUARDED EXCAVATION IN HIGHWAY—ABSENCE

OF DIRECT EVIDENCE—POSITION OF Boby
In the absence of direct evidence to shew that the deceased walked
into the unprotected portion of an excavation in the street, which was
being made by the municipal corporation and which was left with a
partial protection only so that as to the remainder it constituted a
dangerons trap, an inference to that effect may be drawn from the
position in which his body was found and from the fact that &
sed had left his house in a hurry to catech a car and that the

trench was on his direet route to do so

Davaces (81110 3187 MEASURE OF  COMPENSATION —PECUNIARY
1O88—~REASONABLE EXPECTATION

The assessment of damages for negligence causing death must be
confined to the pecuniary loss based on the reasonable expectation of
pecuniary advants to the beneficiaries under the statute known as
Lord Campbell’s Act

Tims was an appeal from the judgment of Drysdale, J., in
favour of plaintiff in an action brought by plaintiff as widow
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of the late Alexander MeDonald, and also as administratrix of
the goods, chattels and effects of said Alexander MeDonald,
claiming damages on her own hehalf and also on behalf of the
heirs, for loss and injuries sustained through the death of said
Alexander MeDonald, alleged to have heen oceasioned by the
negligenee, misfeasanee and non-feasanee of the defendant, its
servants and agents,

The judgment appealed from, and which was affirmed, was
as follows :—

Drysparg, J.:—This action is under Lord Camphell’s Aet
brought by the administratrix of the estate of Alexander Me-
Donald for the benefit of the widow and children of the late
Alexander MeDonald.

The cause of action is alleged negligence of defendants in
opening and leaving unprotected, a drain or ditch on Sheriff
avenue, in the ecity of Sydney, into whieh said MeDonald fell
and received the injury causing his death,

On May 27th, 1911, defendants’ servants dug a diteh 4 feet
deep by 2 feet in width across Sheriff avenue, a public street,
right up to the edge of the sidewalk, and extending somewhat
into the sidewalk. On Saturday night this trench was left with
a barricade around the outer end and along each side pretty
well up to the sidewalk. The trench was about 28 feet in length;
to proteet people using the sidewalk there were two tubs turned
upside down and a plank laid across the end of the diteh
cutting into the sidewalk on the outer or street end of the
trench. A lantern was placed and left burning but no light at
the sidewalk end on both the north and south sides of the
trench. The side barricade of planks did not extend to the side-
walk barricade by about 3 feet in each case, The only pro-
tection here for this 3 foot space being the elay or soil thrown
out from the diteh forming sort of a bank. This bank on the
south being less than 2 feet in height, and sloping to nothing as
it reached the tub on the sidewalk. On the north side the bank
of clay was a little greater, probably about 2 feet,

It will thus be seen that just off the sidewalk the trench was
at that end practically unprotected for about 3 feet between
the sidewalk tubs and the side barricades. The deceased left
his home about 9 p.m. to go into town; leaving in a hurry to
catch a Townsend street car, and was not again seen alive
Early Sunday morning he was found in this trench dead having
died from a broken neck. IHis route to the car would take him
past this trench, and the strong probability is that he walked
into this unprotected place from the south side; fell into the
diteh, and broke his neck. Ile had been into town in the even
ing, made some purchases, which he forgot, and on remembering
the fact, hastily started to return to town. His direet route
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for the ear would take him past the trench, and there is no
further light on the situation than the facts disclosed by the
finding of the body. I think it is fairly apparent that he went
in from the south or home side and struck his head on the upper
north side and broke his neck thus losing his life.

There was no light on the sidewalk end of the trench as
stated, and conditions there amounted to nothing short of a
trap to anyone going either up or down and getting slightly off
the sidewalk in the dark. Defendant’s counsel urges strongly
that there is no evidence shewing how the aecident oceurred.
In other words, that it is mere conjecture that the deceased
walked into this unprotected place from the south, fell in and
struck his head on the north side, breaking his neck. 1 think,
however, the position of the body when found shews fairly
clearly that the deceased fell in from the south side striking his
head on the north wall; that death was caused by a broken neck
is sure and as the passing of this treneh was on his direet route
to get a Townsend str

car, his object, 1 am led to conelude
is in favour of the probability that he fell into the trap or un-
protected trench on his way for a ear. 1 am of opinion the de-

fendants were guilty of negligence and that such neg
caused the death of the plaintiff's hushand.

I am Ieft without mueh evidence to guide me on assessing
the pecuniary damage caused by the death. 1 have simply the
fact that deceased was a man of 56 years of age, in good health

apparently, a earpenter by trade, and earned § per day,
and a sober and steady workman. The assessment must be con-
fined to the pecuniary loss based on the reasonable expectation
of pecuniary advantage to these beneficiaries, and that expecta-
tion being disappointed. The deceased left a widow and four
children at home. One boy 24 years of age; another 19; one
girl 22, and another 20, The hoys would, | think, have the
reasonable expectation of pecuniary advantage; the girls pro-
bably the same,

I assess the damages at $1,800, and apportion the same as
follows: %1,200 to the widow, and $600 divided between the two
girls at home.

F. McDonald, K.C., in support of appeal .—Liability cannot
he fixed on mere conjecture, The facts do not establish that
deeeased fell into the trench: Montreal Rolling Mills v. Cor-
coran, 26 Can. S.C.R. 595, 599; Wakelin v. London and S.W,
R. Co, 12 A.C. 41; Smith v. Baker, [1891] A.C. 325; Messenger
v. Town of Bridgetown, 33 N.S.R. 291, 298; Plouffe v. Canada
Iron Furnace Co., 11 O.L.R. Defendant gave reasonable
warning of the danger,

H. Mellish, K.C., contra:—The findings are justified by the
evidence and the Court therefore will not set them aside. There
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N.S. was no contributory negligence on the part of deceased. Suffi-

s "' S.C. cient precautions were not taken on the part of defendant to

G 1912 guard against accident : Williums v. Great Western R, Co., LR,
by 9 Ex. 157,

McDoNALD

v, Meacuer, J., delivered the judgment of the Court holding
4 ('l'l\' OF F, Il rag clearly o i 4 4 ar '17- oy 2 ATTee
3 o presstiond that the defendant was elearly guilty of negligence. Ie agreed

wit] peniciny with the findings of the trial Judge and would have found the

y Meagher, 3. game way himself. The unprotected diteh, insufficiently lighted
and lying in the path of the deceased, amounted to nothing short
of a trap and the inference was that through it the dec
came to his death. He was of opinion that the conclusions of the
learned trial Judge were correct and that the appeal should
be dismissed with costs.

sed

Appeal dismissed.

Re HUNTER.

—— Outario High Court, Middieton, J. December 11, 1012,

“”‘_,' 1. LEvy AxD si 1ZURe (§ IT—30) —EXECUTION—MODE AND SUFFICIENCY OF
= LEVY—SEIZURE OF CASH

Dee, 11, Where an execution ereditor duly placed his execution in the hands
of the sheriff, who, instead of proceeding rgularly to sell under the
execution the effects of a liguor business belonging to the execution
debtor, placed his bailiff in possession of the business itself with dir
ections to take over the daily receipts thereof as a going concern, and
where such receipts were actually turned over by the cashier every day
to the sherifl, the legal construetion of the daily taking over of the

money by the sherifl is that each such taking over was a levy thereon

under the execution

2, EXpeUTION (8 1—8)—LIEN AS TO MONEYS COLLECTED BY SHERIFF—DF
CEASED INSOLVENT DEBTOR—EXECUTION CREDITOR'S LIEN—TRUSTEF
Act (ONT,).

lo

xeeution ereditor thereby acquires a

Where the sherifl seizes, under an exeention, certain moneys |
ing to the execution debtor, th
lien upon the moneys so received,
exeention debtor subsequently dying insolvent, and the administratrix

2 of his estate is not entitled to delivery up of the moneys so seized
for distribution pari passu under 52 Trustee Act (Ont.), the
saving clause of which section declares, in effeet, that the statutory
direction for distribution pari passu shall not prejudice “any lien ex
isting in the lifetime of the debtor on any of his real or personal

and such lien is protected on the

£

property.”

[Trustee Act, 1 Ge 4

V. (Ont.) ech. 26, se

construed. |

! Statement Areear by the Dominion Brewery from the decision of the
4 Master at Port Arthur.
The appeal was allowed.
W. B. Smyth, K.C'., for the Dominion Brewery.
H. E. Rose, K.C',, for the administratrix,

Middleton, J,

MippLETON The proceedings in this matter appear to be

in a state of great confusion. An interpleader issue was direct-
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ed, and apparently in some way referred to the Master for ad-
Judication, The Master seems to have dealt with the question
between the parties in the administration action, and it is very
doubtful whether he had any jurisdietion. Counsel, however,
shewed their good sense by agreeing that the real question at
issue between the parties should now be determined, quite irre-
spective of questions of form and practice.

On the 5th September, 1908, the Dominion Brewery recover
ed a judgment against the late George Hunter, who was carry-
ing on business under the name of Hunter & Co. Execcution
was duly issued and placed in the hands of the sheriff. At that
time another execution was in the hands of the sherifl’ at the in-
stance of the Soo Falls Brewery. That company had also a
chattel mortgage upon the property of the debtor. Apparently
there was a great deal of difficulty in ascertaining what the posi-
tion of the Soo Falls Brewery Company was; but this has now
disappeared, as the claim of the Soo Falls Brewery Company
has been satisfied, its execution withdrawn, and it now makes
no claim to the money in question.

Instead of proceeding to sell under the execution, the sheriff
placed his bailiff in possession, and the receipts were turned over
by the cashier every day to the sheriff, The situation is indi-
cated by this extract from Yonill’s evidence:

o

he sheriff’s man took memo. of sales made during the day,
and at night he and I took the money from the cash register,
and he took the money and gave me receipt. That continued
daily until June 25th, date of sale to the Western Liquor Com-
pany. I do not know the amount of sale to this company. 1
went out of possession when the sale to the Western Liquor
Company was completed and license transferred.”’

Youill, whom I have ealled the cashier, oceupied an anoma-
lous position. He was a clerk of Hunter's. An arrangement
had been made by which a trustee was placed in possession for
the benefit of ereditors. This arrangement probably never was
operated, owing to the faet that the ereditors had not assented.

The trustee ceased to act, and Youill purported to succeed him
In reality he was probably the bailiff of the Soo Company under
i1ts mortgage,

The one thing which is eertain is that the sheriff received this
money; and as he then had two executions in his hands, he
received it by virtue of his execution; and 1 do not know
whether it is material, but I think that each time that he received
the money must be regarded as a levy made upon it,

After the death of Hunter his administratrix claimed this
money. The Master by his report has found in favour of her
claim, This ignores the provision of the Trustee Act, 1 Geo. V.
52, which provides that the distribution among the
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creditors in the case of an intestate, being insolvent, shall be
pari passu, ‘‘but nothing herein shall prejudice any lien exist-
ing during the lifetime of the debtor on any of his real or per-
sonal property.”’

I think it is clear that the execution ereditor had a lien upon
the moneys received by the sheriff, and that this lien is entitled
to prevail over the elaim of the administratrix.

Where the Legislature has intended that upon the happen-
ing of any event, the right of the execution ereditor shall be de-
feated, it has said so in language free from ambiguity. An
assignment and a winding-up order are both given priority over
executions not completely satisfied by payment. Here, on the
other hand, the statute protects the existing liens,

The appeal should, therefore, be allowed, and the execution
ereditor should have his costs against the administratrix.

Some question was raised upon the argument as to the exact
balance due upon the execution. If this cannot be arranged be-
tween counsel, I may be spoken to again about it,

Appeal allowed.

REX v. STEPHENSON,
Ontario High Court, Kelly, J., in Chambers.  November 12, 1912,

Lo INTOX1CATING LIQUORS  (§ 11T A—55) —CoNvVICTION—U NLAWFUL SALE—
MAGISTRATE REFUSING T0 ALLOW ANALYSIS OF LIQUOR, EFFECT OF,

Upon a convietion for selling liguor without a license when the
defence has been that only non-intoxicating liguor has been sold, it
wl ground for .|u|.l|n|;_' the convietion that the magistrate re
nmvl to allow the liquor found on the premises to be analysed

is a

Morion to quash a convietion for selling liquor without a
license.

G. W. Bruce, K.C,, for the defendant.
. 8. White, for the magistrate.

KeLny, J.:—Defendant was convicted by the Police Magis
trate for the Town of Collingwood of selling liquor without a
license on July 12th, 1912, and a penalty was imposed of a fine
0 and $22.15 costs, and on default three months in gaol at
hard labour. The information was laid on July 15th and the
hearing before the magistrate was begun on July 20th and evi-
dence was then taken. Judgment was given on July 27th.

At the time of the occurrence in respeet of which the charge
was laid, the police officer seized (in defendant’s premises) what
he said was a bottle of beer, but which defendant swore was non-
intoxieating beer, the same, he swore, as he was selling on that
day in his premises. The bottle seized bore, at the time, a label
““*Salvador,”” the name of a beer which is said to be intoxicating
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The officer who seized it swore he had “‘no other reason of think-
ing it was **Salvador’’ beer except from the label.”

One of the grounds relied upon by defendant for quashing
the conviction is that he was not given an opportunity of putting
in evidence which he tendered and which the magistrate refused
to consider.

On the motion an affidavit of the magistrate was filed wherein
it is shewn that immediately after the service of the smmmons on
July 15th, defendant’s counsel applied to him (the magistrate)
to have the beer which was seized sealed up, and he sealed it up
in presence of the counsel; and further that when the ease eame
on for hearing on July 20th, he was asked by the same counsel
to send the heer for analysis, it being still in the possession of the
police officer, and that he then told defendant’s counsel that the
case must go on on that day and afterwards the beer conld he
sent for analysis, and that he would in the meantime withhold
judgment.  The magistrate says further that after defendant
had given his evidence on the 20th his counsel again requested
that the heer seized be analysed, in reply to which the magistrate
said he did not wish it analysed, but if defendant’s counsel
wished it, he (the magistrate) would direet the chief of police
to send it to the Provineinl Analyst: and that after the Court
had adjourned he gave directions to that effect,

It is also set out in the affidavit of the magistrate that at the
hearing, counsel for the prosecution having argued that defend
ant having admitted that the lahel on the bottle seized and the
label on other hottles sold was ““Salvador,” and held out hy him
to his customers as intoxicating liquor, he was estopped from

shewing that the bottles contained non-intoxicating beer: and
that he (the magistrate) said he would conviet at onee if counsel
for the prosecution could satisfy him by authority that defendant
was estopped.

I am taking the magistrate’s version of what took place,
thongh the defendant’s counsel puts the ease even stronger, The
magistrate, however, says, in his affidavit-—not in the record of
the convietion—that the question of analysis or the doetrine of
estoppel had no bearing upon his judgment, as he made the con-
vietion on other grounds.

The analysis was not produced afterwards, and on July 27th,
without further reference to it. or further opportunity to de-
fendant to complete that part of his defence, the convietion was
made,

Under the cirenmstances the acceused had not a fair trial

In a proceeding involving, as in this instance, a heavy fine and
the liberty of the aceused, he should have been afforded the
fullest opportunity of putting forth his defence, and when he
sought to have an analysis made of the liguor which was in posses-
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sion of the police officers, and which on the prosecutor’s own
shewing was taken from defendant’s premises as part of what
was there being consumed at the time of the seizure, and defen-
dant contending that what was seized and what was being con-
sumed on his premises was non-intoxicating beer, it cannot be
said that he was afforded the opportunity of making a full de-
fence, when the analysis was not proceeded with, especially as
the magistrate himself admits that when on July 20th he was
asked to have the analysis made, he said the case must go on on
that day, that afterwards the beer could be sent for analysis and
that he would in the meantime withhold judgment.

The convietion is, therefore, quashed, with costs, and there
will be an order of protection to the magistrate.

1 have not dealt with the other objection raised by defend-
ant’s counsel on the motion.

Conviction quashed.

WINNIPEG ELECTRIC R. CO. (defendant, appellant) v. HILL (plaintiff,
respondent ).

Nupreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies,
Idington, Duff, Anglin, and Brodewr, JJ. February 26, 1912,

1. STREET RAILWAYS (§ 111 B—35)—PERSONAL INJURY TO PASSENGER—EX
CHANGE OF PLACES BETWEEN CONDUCTOR AND MOTORMAN—NEGLI-

GENCE.
The fact that the motorman and the conductor exchanged places on
a street car in contravention of the company’s rules, and that the
conductor so permitted to drive the car allowed it to collide with an

other car either from negligence or incompetence, may form the basis
of an action by a passenger for the resulting personal injuries he
received.

[Hill v. Winnipeg Electrie R. Co., 21 Man. L.R. 442, affirmed.]

ArpeEAL from a decision of the Court of Appeal for Mani-
toba, Hill v. Winnipeg Electric R, Co, (1911), 21 Man. L.R. 442,
maintaining the verdiet for the plaintiff (respondent) at the
trial,

The plaintiff, a physician practising in Winnipeg, was called
to another town late at night and hired a special car from the
defendant company to bring him back. While returning in this
car the motorman, contrary to the rules of the company, al-
lowed the conductor to do the driving, and, through the negli-
gence or incompetence of the latter, a collision oceurred with
another car by which the plaintiff was injured. On the trial of
an action claiming damages for such injury the jury found that
the motorman, in exchanging places with the conductor, was
acting in breach of his duty, and that the failure of the ser-
vants of the company to perform their duties constituted negli-
genee on the part of the company. A verdiet was entered for
the plaintiff with damages assessed at $2,000,
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The Court of Appeal, in maintaining this verdiet, held that
though the conductor may not have been acting as a servant of
the company when the accident took place, the aet of the motor-
man in abandoning his post was negligence for which the com-
pany was responsible,

The defendants appealed to the Supreme Court of Canada.

Chrysler, K.C., for the appellants.

E. A. Cohen, for the respondent.

Tue Courr after hearing counsel on their behalf, and with-
out calling on counsel for the respondent, dismissed the appeal.

Appeal dismissed with costs.

PAHKALA v. HANNUKSELA
(Decision No. 2.)
Naskatchewan, Distriet Court, Judge Farrvell, September 7, 1912

1. WiITNEssES (§ V—05) —WrrNess FEFS—WITNESS ATTENDING IN ANOTHER
CASE,

On the dismissal of an appeal from a summary conviction on which
there is a re-hearing, the practice in Saskatchewan does not require that
the witness fees of a witness called on such re-hearing shall on
taxation be divided because he also attended the sittings on the same
day as a witness in another e.

[ Hamilton v, Beck, 3 Terr. L.R. 405, followed; Seott v. Dalphin, 6
W.LR. 371, considered.]

HeariNg of questions arising on the taxation of appellant’s
costs on the allowanee of an appeal from a summary convie-
tion.

. V. Truscott, for appellant.

AT, Procter, for respondent.

JupGe FARReLL :—Upon the question now raised on the tax-
ation of costs as to whether or not the appellant was entitled
under the cireumstances to tax full witness fees as though there
had been no other case at the same sittings on whose behalf they
had also attended, counsel for the respondent contends that all
the appellant could tax and is entitled to, is one-half of these
fees. In support of this contention he cites Secott v. Dalphin,
6 W.IL.R. 371, a deecision of the Chief Justice, but at the same
time draws my attention to Hamilton v. Beck, 3 Terr. L.R. 405,
when the same Judge in a considered judgment on the question
held that the suceessful party and his witness were entitled to
their full fees in each case no matter how many causes there
were at the same sittings at which they attended for the pur-
pose of giving evidence in them. THe contended, however, that
this judgment heing delivered eleven years hefore that of Scott
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v. Dalphin, 6 W.L.R. 371, in which the Chief Justice appears to
have taken another view, it may reasonably be inferred that he
had since changed his mind on the question. It was also sug-
gested as the case here and in Seott v. Dalphin, 6 W.L.R. 371,
are really of a eviminal character a different practice should
obtain than in Hamilton v. Beck, 3 Terr. LR, 405, which was
purely eivil,  As to this last suggestion, I do not think there is
sufficient merit in it to warrant me distinguishing between these
two cases on that ground.

It was pointed out to me by counsel for the appellant that
the Chief Justice in Seott v. Dalphin, 6 W.L.R. 371, was not
deciding the right of the parties to witness fees under our
tariff as he did in the former case, but in making certain de-
ductions from the costs allowed beeause the respondent was con-
cerned in three other appeals he was merely exercising his dis
eretion in the matter, That, in the case at bar, having awarded
costs without exercising my diseretion at the time by directing
that only a proportional part of the witness fees should be
allowed the suceessful party, 1 could not do so now. That all
I could do now, as the taxing officer, was to decide on my bare
order for costs what cost the appellant was entitled to under our
rules. In this contention, I think the counsel for the appellant
is right. If my attention had been drawn at the time to the
state of affairs as they were in this matter, 1 have no doubt |
would have settled the matter when making the order for costs
by direeting that only a proportionate part of the witness fees
should be allowed.

From a perusal of the language used by the Chief Justice
in Scott v. Dalphin, 6 W.L.R. 371, 1 think it could reac.ua'idy be
inferred that he had changed his opinion on the subject sinee
that expressed by him in Hamilton v. Beck, 3 Terr. L.R. 405,
for instance, he used the words **he will only be entitled to his
proportionate fees for travelling and attendance.””  However,
I am not prepared here to find that there is any such change
of opinion. 1 think there is no doubt that the English practice
is only to allow in such cases as that before us, a proportionat
part of the witness fees, and their tariff’ schedule expressly pro
vides for this. Under these eireumstances, where our own rules
and tariff’ are silent on the point, it is a question if the English
rules under section 15 of the Judicature Aet would not govern
In Ontario, with whose practice in the matter 1 am mor
familiar, the rules and the tariff make the matter quite elear
There before witness fees are allowed, an affidavit must |

filed that the plaintiff was a necessary and material witness in
his own behalf that he attended for the purpose only, and in no
other cause (or otherwise as the case might be) and that th
witnesses subpaenaed by  him attended in no other cause
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Further the tariff provides as in England that where the wit-
nesses attended in other causes, only a proportional allowanee of
the fees to be taxed.

I would be inelined to think, that such was the proper
course here, if 1 did not feel that the decision in Hamilton v,
Beck, 3 Terr. L.R. 405, was binding upon me, unless altered as
I have suggested by the application of the English rules under
seetion 15 of the Judicature Aet As to that, however, | am
not prepared at this moment to express an opinion, because 1
have not been able to give the point sufficient
and feel T must dispose of the matter now. It

consid

ration,
is, therefore,
with reluetanee that 1 find that in view of Hamilton v. Beck,
3 Terr. L.R. 405, the appellant and his witnesses are entitled to
their full witness fees in this case

Ovder accordingly

GORMLEY v, DEBLOIS

Nova Neotia Supreme Court, Graham, EdJ.. and Meagher, and Drysdale, J.J
December 14, 1012

I. LIMITATION OF ACTIONS (§ 1 D—20 PARTIES ENTITLED TO SET UP STAT

UTE—SUBSEQUENT ATTACHING CREDITOR

Under the provisions of Nova Scotia Practice 0

rder 46, r. 6, which
provides that a subsequent attacher ma

mite the val
nd that sum elaimed
Wl

1 \ n tl '
15 N pavahle en e aetion

il efle

of a previous writ of attachment on the
was not justly due, or w

menced, the subsequent attacher may take the

ground that the
was barred by the Statute of Limitations t

1= an answer to the
of the previous attacher

2, ATTACHMENT (§ 1] B—30) —SURBSEQUENT ATTACHING CREDITOR ORJECT

ING TO VALIDITY OF PRIOR ATTACHMENT—MOTION TO SET ASIDY
The proper mode of di "

attacher that the prior attacher's «
Limitations is by a motion to sef

tion by a subsequent

ed by the Statute of
i prior writ of attachment
and not hy an orvder permitting the wttacher to plead to

the action was brought upon the prior attacher’s claim

Tuis was an action brought by plaintiftt against William M
Deblois, an absent or absconding debtor, seeking to recover’ont
of the assets of the defendant the amount of four promissory
notes made by him of which plaintiff was holder. By order of
S. H. Pelton, Esq., Judge of the County Court for distriet No
3, and Master erx officio of the Supreme Court, a number of other
ereditors of the defendant were permitted to appear and plead,
and, having appeared, pleaded that the several notes sued on
were barred by the Statute of Limitations

The cause was tried before Russell, J., who in the first in-

stance, disallowed the claim on the ground that the cause of
action arose and was perfeet before the debtor absconded and
that more than six years had elapsed sinee the eause of action
arose, but, the point having been raised that the Statute of Limi-
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tations, being a personal defence for the debtor, could not be
taken advantage of in the interests of a subsequent attacher,
a re-argument was ordered and this having taken place, the
learned Judge held that an outside ereditor, although he
might be seriously affected by the failure of the debtor to take
advantage of the Statute of Limitations, could not set up the
statute as a defence to another’s claim, nor compel the debtor
to do so, the privilege of protection afforded by the statute being
personal to the debtor,

For this he relied on the “‘overwhelming weight of American
authority,”” distinguishing the case of Smith v. Cuff, Thoms
3 NSR. 12, on the ground that the point of the statute here
was not being urged in the interest of the absent debtor.

D. Owen, for the subsequent attachers, in support of appeal,
relied on Nhowen v, Vanderhorst 1 Russ, & Myl 347 and R
Wenham, [1892] 3 (*h, 59,

W. E. Roscoe, K.C'.,, contra, relied on Margetts v. Bays, 4 A.
& E. 489; Briggs v. Wilson, 39 Eng. L. & Eq. 62, 68; Waller-
mire v. Westover, 14 N.Y, 16, 21, and Hanchett v. Blair, 100 Fed.
Rep. 817, 824

As to whether this was a debt justly due, Cartwright v. Cart-
wright, 68 111. App. T4; Re Baker, 44 Ch.D. 270; Corbey v.
Rogers, 152 Ind. 169,

Under rule 6, it cannot be said that a debt is not *‘justly
due’ bhecause it is more than six years old. The plea of the
statute is only a personal defence and is not available to an
attaching ereditor,

D. Owen, replied

Granay, EJ. . —The plaintiff proceeded against the defend
ant as an absent and absconding debtor and eredits have heen
attached.

It appears that the debt was barred by the Statute of Limi
tations when the action was brought, and the sole question is
whether other attachers, under the provisions of the rules re-
lating to absent or absconding debtors, can set up that bar.

The learned Judge appealed from held that that defence was
a personal defence and the rival elaimants to the fund could
not make use of it. And, in the result, he assessed the amount
due and gave judgment for the plaintiff in this action, although
in the case of Smith v. Cluff, 3 NS.R. 12, it was decided hy
Halliburton, C.J., and Bliss, J., Wilkins, J., dissenting,

That the Court will not allow a judgment to be entered up against
an absent debtor for a debt barred by the Statute of Limitations
The rule, order 46, rule 6, which was the one quoted, pro-

vides that a subsequent attacher:
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May dispute the validity and effect of such writ of attachment (the
previous one) on the ground that the sum claimed was not justly due

or that it was not payable when the action was eommenc

Rule 7 provides for tlie form of application of the subse
quent attacher,

Rule 8 provides

If it appears that the sum claimed in the action or any part of it

is not justly due, or was not payable when the action was commene

the Court or Judge shall order the attachment therein made to Ix t

aside in whole or in part as justice requires, but the order shall have

no other effect in such suit

In my opinion, these provisions enable a subsequent attacher
to make use of the Statute of Limitations as an answer to the
elaim of a previous one. In bankruptey the bar of the Statute
of Limitations may be set up hy the trustee and by the other
ereditors. It is the duty of the trustee to set it up: Er parte
Dewdney, 15 Ves, 479 ; Banning on Limitations, 3rd ed., 249

When under onr statutes there is a distribution of the assets
ail

it of an exeentor to be allowed for payment

among creditors, I think the same prineiple ought to pr
Of course the rig
made

although the elaim was barred, and the eases establishing
that right, were relied on. The case of an executor being allowed
to pay a debt barred by the Statute of Limitations has not been
extended to any other person. It is

of Re Rownson, 29 (Ch. 1. 358, 3¢

as Fry, J., says in the ease

), ““an anomaly, a single ex
ception, and is not to he extended.””

In the case of Ex »arte Dewdney, 15 Ves, 479, just cited, the
Lord Chancellor refers to the case of exeeutors, but he adds,
speaking of an adminstration action

But the constant course in the Master's office is to take the obje

tion (of the Statute of Limitations) against

r creditors and to
exclude from the distribution th

who, if legal objections are

brought forward, cannot make their elaims effectual

Therefore, I am of opinion that the plaintiff’s writ of attach
ment should be set aside and also the judgment. [ believe that
was the original application of the rival elaimants, but by con
sent an order was taken to allow the rival elaimants to plead
in this action, setting up the statute, I think this was irregu
lar,

The subsequent attachers will have the costs except of the
pleading, trial and judgment. Costs to be taxed on the basis of
a motion to set aside the attachment and an appeal

DRrySDALE, J., concurred.

MEAGHER, J. (oral) :—I agree, and I have only to add, be
cause of a ease sent to us hy Mr. Roscoe, that there the ques-
tion was what was a proper expenditure and in that sense only
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ALTA COCKSHUTT PLOW CO, Limited v. MACDONALD
t‘_ Hherta S « ( t, N CJ., 8 t and Seott, JJ
D / 191
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- I, PRINCIFAL AND  AGENT § 11133 INDEPENDENT  CONTRACTOR—OMIS
I 20 SION OF PRINCIPAL TO PREVENT INJURY TO NEIGHBOLU R PREVENTION
OF MISCHIEF—BURDEN ON PRINCIPAL
Where w principal orders to be done on remises a work, lawful
LR mt from whi in the natural " i I injurious
to his neighbour must be expected to arise unl n
ed by which su o may In ented "
I f bound 1 to the ! \

I ¢ n ef, and no ‘ fof | own T
ponsibility by emy i n e else (whether servar
len nty to do what is m ' preven w had
" 1 to | ne from bece ’ I

" v ! Q1D Gy M Dhin ( 1 v
bl 1.1 1 Hl. 9 14 / V. Nmith 10 C.BN.N 480

Masy AND RV A i I | } ( TRACTON
o ¥ \ peTy 1 ! ' ri "y VIMOENT ”H
LISt
I \ f nn ! i y ‘ ) from
f ' | m vi )\ Arise to Iw
Hierer 1 U I ' e oy e fon

" | 1 evion ' ' I | preventiv
men re adopted: a i CONTT old irty
At i 1 vork in t forn e exen from liahili for in

! ! U L " wh A no rea ! N e
thers 1 the ¢ ' i for holding him liable for i
" | i oact eertan it tended th injur ON
" i eguar e vide matter th
| ¢ on n to take the necessary measures for such prevention

Wooar " whe ‘ ' f lamd in the nstruction
works thereon for which injury to the adjoining premises must he ex
I to result, himself omits to take the necessary measures to pre
Ve such mischief, he may be held liable upon a plea alleging such
" "

) Bower v, Peate, 1 QUBD. 321, 326, applied. ]
' L NFULIGENCY gi10) 3 DANGEROUS  PREMISES NEGLIGENT  CON-
STRUCTION—DEFECTIVE CONSTRUCTION —RUINOUS BUILDING FALLING
ON ADJOINING PREMISES—ABSOLUTE LIABILITY

Where a person orders to be done on his premises a work, lawful in
tself, but from which, in the natural course of things, injurious con
sequences to his neighbours must be expected to arise unless means are
wdopted by which such consequences may be prevented; and where
he entrusts an independent contractor with the performance of such
duty incumbent upon himself, and the contractor neglects its fultil
ment, the liability for the resultant injury to the adjoining premises

« does not depend on the relation of master and servant; and the fact

that he entrusted his own duty to another person (whether servant or

(8 D.LR.
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before us at the hearin
possibly sueceed in his counterclaim
npression go abroad that «

ng becomes ruinous and |

can in no case be held Lable
ppear to me to be

that there is such a liabi

W7, 30 LlLCP. 21, That, hows
to the Court at all, The
iegligence in the

defendant rested his ¢l
construction of the building

um ent

In my view I do not think the defendant should be forey
precluded from pressing his claim owing to the
f his leg

misconception
right ground to rest it upon, |
while the appeal cannot succeed, that tl

lefendant should be allowed upon payment of all the plaintift's
osts of the appeal to be taxed and
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elaim, to amend his statement of elaim, if he is so advised, so as
to raise the other ground.  If the amendment is not made within
one month after the taxation of the costs the appeal should b
dismissed with costs

Seorr, J. - This is an appeal by the defendant from th
Judgment of the teial Judge dismissing the defendant s connter
claim with costs

The counterclaim is for damages caused hy the fulling upon

premises ocenpied by the defendant of o wall of a building
crected for the plaintift company upon the adjoining premises
The defendant charges that the plaintiff company erceted th
building in sueh a negligent and careless manner that the sam

fell down upon his premises

The learned trial Judge found that the plaintift compan
employed a reliable firm of contractors to construet the buildin
in accordance with plans and specifications  prepared by an
architect, and that it was construeted under the supervision
another architeet employed by the plaintift company for that
purpose.  There is nothing in the evidence to shew that th
contractor and architests employed by the plaintifft compa

were ineompetent, and the trial Judge has found as a fact that

was du

the falling of the wall which occasioned the damage
to defective construction, and it is apparent from the evidene
that, if it hiad been properly constructed in accordance with th
vould 1

plans and specifications, it would not have fallen, nor

construetion have resulted in any injury to the adjoining

ises,  Its fulling is shewn to be entively due to the neg
the contracting company its workmen

In Mersey Docks Co. Trustees v. Gibbs, LR, 1 1LL. 93
Lord Halshury says at 114

It neeessary in considering thes thorities to bear in mind t
listinetion betvween the responsibility of person ho canses s
thing to be done which is wrongful, or fails to perform someth

which there was o legal obligation on him to perform, and the liah

for the negligence of those who uare employed in the work '
distinetion s well stated in Pickord v, Smith, 10 CBN.S, 480
Mr, Justice Willinms, who says: ** Unguestionably no one ean be n
liable for an net or breach of duty, unless it be traceable to himselt
his servant or servants in the course of his or their employment,
sequently, if an dwdependent contractor is employed to do a luwt
act, and in the course of the work he or his servants commit

e genee, the
That rule, |

ocensions the injury is one which the contractor was employed to

sl net of wrong or n

mployer is not  answerabl

over, is inapplieable to eases in which the aet wh

nor, hy a parity of reasoning, to cases in which the contracto
entrusted with the performance of a duty incombent upon his emplo
and negleets its fulfilment, whereby an injury is oceasioned, *If

performance of the duty be omitted, the fuet of his having entrusie

it to a person who also neglected it, furnishes no exeuse either in good
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The words I have quoted appear to me to elearly 1l
extent of the lability of the owner of lands in 1 1
of works thercon which may cans jury to the owner
pants of adjoining premises, and I eannot find that the views
there expressed have been dissented from in any of the later cases

n which the question has arisen

Applying those principles to the present ease, | think ;
clear that in this form of action the plaintiff company is not
liable to the defendant for the damages he has sustained. Th
ontracting company to which the contract for the erection ol
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the building s let, was not, nor s its servants or workmen
nany respect the servants or agents of the plaintiff company, and
as the work the latter required to be done was not a work which

would in the natural course of things have resulted in injurious
consequences to the defendant, and as the damage he sustained

was due solely to the negligenee of the contracting company or

its workmen, the plaintift’ «
for it
I am therefore of opinion that the appeal should be dismissed

pany cannot be held responsible

with costs

KELLY v. NEPIGON CONSTRUCTION CO

Ontario High Cou ] J. N 13, 19
1. EvibEscy § VI A-515 Wi CONTRACT Paror ey ( AS T
CONTEMPORANFOL ACTS—DAMAGES
I 1 L 1 mporte 1 ' \
evid 1 irrour na
t A na vh in pa
wy be ta 1 it 1 e '
NTRACTS VDB BY OTHER PARTY FiMe o
PLETION DELAY BY ( FE'S DEFAULT, EFFECT OF
Whe 1 ! fa et that hall be completed
ntifl \ i ' lant by his own act ma
1 1| f | ‘ I tin
' g f 1

ArreAL by the ‘fendants from the report of

wges for

at Port Arthur on a reference in an action for da

ach of contract, ete.

The plaintiffs were a firm carrying on business in Port Ar
thur, the defendants were a company engaged in building part
of the National Transcontinental Railway. In or about Nov
ember, 1909, the parties agreed for the plaintiffs to do som

r the defendants—and they did so. T!

freighting, ete.,

action was in part for these serviees,

On February 9th, 1910, the parties entered into a written
igreement for eutting and delivering ties, which with som
other matters of minor importance, was considered in the a
tion. At the trial, an order was made that all matters in ques
tion in the action should be referred for enquiry and report to
the Local Master at Port Arthur, and all questions of costs and
further directions were reserved. The Master made his report

on

an

st
plai
tiff's
prol
had

four

mntry
124
$21,
wou
70,00

o e
traef
term




ind

yort

8 DLR Kewi

Y\ NEPIGO (

rUCTION ('O 117
on August 24th, 1912, finding the defendants indebted to th ONT
plaintifls in the sum of $12815.08. The defendants appes 503
and the plaintiffs moved for judgment on the report 110

H. Cassels, K.C., for the defendants -~
Glyn Osler, for the plaintiffs Ki
RipperL, J. (after setting ou facts As to the tie con ‘\”“
ract of February, 1910 | mitai 1 provision that the rox Co
plaintiff's shall provide all labour necessary for the cutting -
ind ivering of the ties reqn I for the 75 miles of railway
! a point 19105 miles west of ross Mud riv
VW t r the execeution |
15t 1910, 7
stop for a time, con
§ un fn 1
S 1! 1 wor )
rack n ) no pany to
he ud o | n 1 )
re to leliv i n 1 1 )
piled | said pil 1 | | 1 so ) )
sufficient wch p to car 1 fro tl D )
n | W ) | ) 1
ams \1 of 8 108 Nnpar requires to
livered at No r'e 15¢ on O 1 il I
n th r and tow y said 1 re p 1
soms or piled on the shor
The company were to furnish | " cuttin »
uch ties and pay all dues; an he plaintiffs to conform to a
he regulations of said permits
number of ties necessary s admitted, 3,000 per
ile or 225,000 for the 75 mil
In fact only 3,600 ties were m up to June 15th, 1910 [
nstead the 75,000 agreed upon 1 r in no
plain re, as the d | requested t |
1iffs & ind the p ssente It s S
probable that the plaintifl's coul 1 the 75,000 ti
had it been desired ‘
Much complaint is made by the appellants that the Master
found as a fact that the 75,000 ties

wbika limit, the econtract being

324 : Betts v. Smith (1888), 15 O.R

121, and similar cases well known

would not be breaking their contraet i

15,000 ties from some other limit

s were to be made off the Om |
silent in that regard No ‘
loubt it would not be proper to amend the written contrae

ntrodueing this term: McNeely v, McWill

mms (1886), 13 AR
$13, S.C. (1889), 16 AR
For example the plaintiffs
f they delivered thes:
Yet while the arrangement

to eut on the Ombabika limit cannot be made a term of the con

tract, it is a circumstance to be taken into consideration in de
termining the amount of damages, ete., like any other circum
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stance surrounding the making of the contract, or contempor
ancous with its performance in whole or in part—and it is in this
view that the Master finds the fact, in which finding 1 agree
The direction from the defendants to
March; the licenses expired on the 30th April and the Govern
ment had given notice that they would not be renewed; but

y slow”” was in

on and after the 10th June, licenses conld have heen obtained
without any trouble

The defendants did not procure licenses. From the conduct
of the defendants in staying the operations of the plaintifi's it
would follow as a natural consequence that the term of the con
tract requiring delivery of 75,000 at a fixed date was impliedly
virried, and a deliver it reasonable time would he su ent

And it |

being the duty of the defendants to supply the permits
to cut, all time lost by the non-furnishing of the per

plaintiffs could not be held responsible for

September 14th, 1910, the plaintiffs asked for permits in a
letter to the defendants—they replied September 17th, 1910
saving that they had assigned their contract to O'Brien & Co

ntif's saying ‘“*We

September 26th, O'Brien & Co. wrote the pl

will arrange to get permits for you between ge 160 and

25 and 235 on either side of the railway’’: the plain

they held the defendants on the
ra md had 1 msented to ar signinent, but **with
out prejudiee to our claims against the Nipigon Company,’
O’'Brien & Co., would send the permits the plaintiffs would at
mee act on th O'Brien & ( answered, placing upon the

plaintiffs tl

» enough

n & Co. had preferred, and t
. O'Brien & Co, would get the

permits

But tl ely you do not expeet us to go into the
wods and nber limits, "’ \s stated before, we
wish you w s territory 1s satisfactory to you, for

we do not want to ask for permits in a territory where there is

no tie tim!
The s and definite contract of the fendants was to

furnish permits for the cutting of such ties,”” and 1 do not

think they could east upon the plaintiffs the duty of finding out
where such ties’” could be obtained; but that they undertake
that responsibility themselves

The permits were not furnished, the plaintiffs did not per
form their contraet accordingly, but were prevented from doing
80, and they are entitled to damages,

I cannot say that the Master is wrong in his estimate of
damages properly attributable to this head. There are, how
ever, two matters which require consideration

First, the Master has made a mistake in his figures—he has
made the remainder found by subtraeting 75,000 from 225,000
to be 155,000 instead of 150,000, His figures must then be re-
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duced by %150 (i.e., 5,000 ties at 3 cents $150 Then he had

allowed the plaintifi's 1,000 for **expenditure upon camp build

ings, ete., which became useless by reason of the defendants

breach of contra What the Master says is this
“They (i.e., the plaintiffs) had ereetc

ings from which to e

d the neecessary build

v oon operations and had eut roads as
required. These buildings are valued by Mr, Bliss a

the roads at 100 a mile, or for thre

$700, and
vhiieh was the ap
proximate length %300, making together $1,000. They had also
bought and forwarded to their eamp over 2,000 worth of sup

plies. Mr. Bliss says that Donnell the plain

fis’ foreman was
a good competent man. It never could have

been contemplated
that the plaintiffs would spend #1,(

00 in preparation for mal

3,600 ties and 800 logs also cut hy them on that limit
work on the roads could be taken away when the tie makinge was
completed.  Something might he saved from the bhuildings, but

the loss on both would be spread over 75,000 ties and would be

a mere trifle as compared th the loss if it t

loss i s to be confined to
3.600 ties.”’

All this, I think, involves a fallacy —the plaintiffs would
require to make all these expenditures to carry out their con
tract, and their reward would be t umount of their net profits
not the n 1 \ il irni !
They cannot be in better position 1 if their con t
not been broken. This $1,000 should be disallowed

We now come to an item £1,734.24 **for supplies, ete,, taken
over by the defendants but the property of the ntiffs
What the Master says about this item is I think the defen
dants are liable to the plaintiffs for all the damages which the
plaintiffs suffered from the refusal or negleet on the part of the

defendants or their assignees to have that permit on Ombabika

bay renewed and to permit the plaintiffs to carry

out and com

plete their contraet as originally agreed upon, and tl

s includes
the value of the supplies left at their camp at Ombabika |
734247

It will be seen that this involves t

Wy

he fallacy 1 have just been
discussing. Counsel for the plaintifis does not pretend to sup
port it on any such ground but bases it as upon

a4 econversion

We must, therefore, examine into the precise facts of the alleged
conversion—and here the Master does not help us

In the opening before the Master, counsel for the plaintiffs
said : ‘““When the defendants gave up work they had a good deal
of material on hand on the ground about $2,000 worth
which we understand was taken over by the defendants’ as
signees O'Brien & Co.”

The contracts between the defendants and O'Brien & Co
are two in number; an assignment of the plaintiffs’ contraet
and an assignment of the contract to build the railway. Neither

of these contains any assignment of the plaintiffs’ goods—and

Riddell, J.
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consequently neither can be construed as a conversion, We must
look at the facts as they oceurred on the ground.

When the plaintiffs ceased work in the spring they left sup-
plies of different kinds on the premises which they had oe-
cupied as a camp. The buildings there seem to have been
rented. When O'Brien & Co. took over the defendants’ con-
tract, they wanted these supplies: Kelly went up and took an
inventory of them and he and O’Brien dickered concerning
the price, but apparently, could not—or at least they did not—
agree. O’Brien took the supplies knowing them to be the plain-
tiffs’, and being willing to pay the plaintiffs for them—not at
all by reason of any authorization of the defendants. The
plaintiffs must look to O'Brien & Co.; there was no conversion
by the defendants,

Ttem 39 is also attacked. This was $516.55 for oats and
hay alleged to have been supplied by the plaintifi's to the defen-
dants. The Master says: ‘“As to the item of accounting in dis-
pute I find that the defendants should pay for the hay and
oats of which they were bailees, and which they turned over to
O’Brien, MeDougall & O’Gorman, and that the price should be
what it cost plaintiffs to put these articles at Warehouse 1, if
plaintiffs had not consented to accept the lower figure fixed by
the defendants—$516.55.""

[The evidence was discussed on which the learned Judge
disallows this item, his conclusion being that there was no sale,
and that on the Master’s findings the defendants were bailees,
what has been said on the large item of $1,734.24 is applicable
The judgment proceeds.]

The Master has allowed to the plaintiffs also in an indirect
way for other ‘‘goods supplied by the defendants to the plain-
tiffs for the purposes of and in connection with the said con
tract, which expenditure became wholly useless to the plaintifi’s
owing to the defendants’ breach of contract. These amounts
appear in items Nos. 100 to 131 inclusive . . . and instead
of adding the amount to the damages assessed’’ he has ‘‘dis-
allowed the items in question in dealing with the defendants’
account.” This is wrong for reasons 1 have already stated.

The amount of these, reducing No. 112 to $57 and deduecting
No. 116, $1,500, is $1,030.36.

The report should be amended by allowing to the plaintiffs
the following sums in the first column and disallowing those in
the second :—

ALLOWED, DisALLowED,
(1) Nos. 1 to 25—%9,411.60
34 11.25
35 19.26
40 208.40

(2) 39 516.55

of
$1:

131
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ALLOWED DISALLOWED
9.000,00 150,00
1.000.00
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Forward 18.650.51 oy Co

In the defendants’ account there should be added the above  giagen, 3.
amount of $1,030.36, being the real amount of items Nos. 100
to 131 inclusive, making the defendants’ total
Amount found by Master. ... $9.410.95
Add $1.030.:

10,441 .
Balance due to plaintiffs 8.200.2

$18.650.51

The plaintiffs’ balance in other words is reduced by the sum
of $3,075.52 and $1,030.36 $4,605.858. Dedueting this from
$12,815.08, as found hy the report, we have $8,200.20

It is possible that the amounts really due under items 100-

131 of the defendants’ account are not exaectly right: either

party may at their own peril take a reference back upon this
point only, If that be done, I will reserve to myself the ques
tion of the costs of that reference, but so far as the success has
been divided, 1 think the plaintiffs must have the costs of the
action up to and ineluding judgment, and no costs of reference,
appeal, or motion for judgment to either party. If my figures
are adopted the plaintiffs may have judgment for %8,200.20
with costs up to and including judgment at the trial only.

Judgment for plaintif]

DART v. TORONTO R. CO
(Decision No. 2.)

Ontario Court of Appeal, Garrow, Maclaren, Mevedith, and Magee, JJ.A
and Lennox, J. November 19, 1012

1. Trian (§ 111 C—216) —INDEFINITE AND INCONCLUSIVE ANSWERS TO QUES
TIONS SUBMITTED TO THE JURY—SENDING JURY BACK
Where the answers of a jury to questions put to them are in
definite and inconclusive, it is a wise practice for the trial Judge
to send the jury back, for the purpose of making their meaning
plain,
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2. NEGLIGENCY A ' Wu ( IRIE Y FULIGENC } (
Wiar w 1 l
In order 1 plaintif rou { nd
" nust be f Wt
! is failure in 1 ity imposed u
I ¥, T N Ra ( 20 Can, S.C.F 1 '
t ol 1
N rRiAL (§ 1T B—15 ABSEN( WA DEFINITE FI BY THE JURY
B ISTENT AN ERS
Where in ' a | "
uld, by the exer f rea ' we a

1SW Ye 1 vin or

f reasonal e

do 1 to a ni nding o I

th | cour the v '

Arreal by the defendants from the judgment of a Divisional
Court reversing the judgment at the trial before Latehford,
J., and a jury, in favour of the plaintiff, and directing o new
trial

The decision on the application for leave to appeal is to
found: Dar Toronto I, Co., 3 D.L.R. 376

The action was brought to recover damages sail to have
been caused to the plaintiff's upon a highway in the ¢ity of Tor
mio | he negligent operation of a strect car hy t servianis
of the defendants

The jury answered the guestions submitted to them as fol
lows

Q. Was the aceident to the plaintiffs caused by the negl
cenee of the defendants? A, Yes

Q. If so, in what did such negligence consist \. Excessive

¢

speed, and not proper

nng

Q. Was the ear properly under control as it approachec
erossing? A, No

Q. Was the speed of the car excessive as it approached
crossing? A, Yes

Q. Was proper warning given the plaintiffs by ringing th
gong! A. No

Q. Could Dart by t
the aceident? A\, Yes, to a certain extent

Q. Could any of the

exercise of reasonable eare have avoic

other plaintifi's, Tassie, Blair, or Nor
vell, have avoided the aceident by the exercise of reasonable
care?! A, No

Q. 1f Dart could have avoided the accident, in what did his
want of reasonable care consist? A. By lack of judgment.

Q. What was the want of reasonable care, if any, on the part
of the other plaintiffs or any of them? (No. answer

Q. After the motorman ought to have hecome aware of th
peril of the plaintiffs, could he, by taking reasonable precautions
have avoided the accident? A. Yes.

Q. What damages, if any, do you find the plaintiffs entitled
to? A. Dart, $800; Tassie, $250; Blair, $25; Norvell, $15."’

n
te
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And upon these answers, Latehford, J., directed judgment ONT

n favour ol ti plaint

i C.A
I'he Divisional Court set aside this judgment and directed >
new trial: holdinge tl there was no evidence to suppor
answer ind 1 I 18 ) ol Hor n i
o { nd 8 1 1 I

rrecd with ) I (‘ou 1 tho 1 )
1em, bu tIro 1 Irse¢ o I ppal
hser | I
\ perusal o 1 ) 1
Iy ) n fir
negl 1
wuld 1 1 1
N | |
1 n I
) |
I'hen, if D
reising reason 1
le care on N ) S
ppr | rossit
v point where he 1 1 nd 1
\ halted his hor
two lines o ! 1 I
lown, ther S 1o su ) 1
y answer that ques 1 S
n | 18 tl | | ) n
f the other plaintifis
['nder these ¢irenmstan 1 Vit rence to
trial Judge, can one sa ertai that t 1 nter
to find, or not to find, contr 1 on tl rt o
plaintiff Dart The sixt Nswer ves, to rta ¢ \
might have passed muster, if t eighth had | 1 the facts u
which the “‘extent’ depended: as, for instance, that Dart d

not look in time, or advanced too rapidly, or did not halt

n a place of safety
But how can such or indeed any safe meaning be reasonably

extracted from the words “*by lack of judgment n
the cireumstances, seem fatally indefinite and inconeclusiv Tl
measure of the plaintifi’'s duty was to exercise the judgment of

a reasonable man: and whether he did or did not perform that

duty depends upon what he did or failed to do upon that o
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riech we are left by the finding quite in the dark

and not upon whether he has good or bad judgment

slon 18 1o wl

The point is one which is of frequent occurrence but whiel

is usually avoided, wisely, in my opinion, by sending the jury
back to further elueidate and make their meaning plain
possible

Under the eircumstances, where so mueh depends upon th
actual facts, not much assistance can be got, in n

decided e

V opinion, fron

s—to a number of which we were r

rred by coun

sel upon the argument

Mr. MeCarthy admitted that it was necessary for him to

maintain that finding amounted to an absolute finding of

contributory negligene: Apart from the cases 1 eould not so
construe its language, for the reasons which I have given; but
in addition it seems to fall within the rule indieated by Sir
Henry Stronge, (') in KNowa \ 1 N i R. ( 2
S.C.R. 718, at page 719, where that very learned Judge says
that to disentitle a plaintiff’ to recover, upon the ground of con
tributory negligen t must be found distinetly that th
dent was attributable to his failure in the duty imposed upon
’1 m

I't §1n n pinion no su distir iding in the p1
sent cas But as the jury evider ntended to make a finding
of some kind, entirely in exoneration of the plaintiff, upor
the subject o wmtory negligence, 1 think the Divisiona
Court exercised a wise and entirely proper discretion in grant
! trial

ppeal should be dismissed with costs

Mereprri, J.A I agr with the learned Chief Justice of
the Divisional Court in s conclusions that there is nothing
n this case sufficient to support a judgment in the plaintiffs

favour on the ground of ‘‘ultimate negligence’; and that th

ury on the question of contributory negligen
are so uncertain that a new trial must be had before justice can
be done between the parties

I'here is no evidence, nor any finding, of any negligence on

the part of the defendants exeept in the excessive speed of th

qar, failure to sound the gong so as to give proper warning of
its approach, and failure to see the danger and avoid the in
jury ; and there is no ultimate negligence in these things; they
are all things which would be offset by contributory negligene
of the plaintiff

There is no evidence, nor any finding, that the motorman

did see the danger and might then in the exercise of ordinary
care in the circumstances, have avoided the injury; that would
be what is commonly called ‘‘ultimate negligence’’; it would
give rise to a later and new duty in the defendants towards the




eril and to i ) 1 orizinal n " :
n not keepin prop ontlook, negel 1 vhiech would 1
hy the plaintif egligenee in not doing likewis h, i1
1 \ easier ns of ne t langer nd r not
mning mto 1t or else turning vay Iro t
So that the plaintiff cannot hold his judgment upon t nd
ng of the jury in answer to the tenth question
It is much to be regretted t vere not required
to zive more definite and understandable answers to questions
six and eight; the failure to do that ikes the d yst, and
vorry, of another tria
It is qu it the ju lid no 1 plaint 1l
together not guilty of contributo negliger | ! 1
ot able to say t much in | favour; but just what t
nt i ti resy i npossibl \ n legr f cer
t nt to \".’ rstand I 1 1! \ | 1 1 1 \
Tust } 1 nir 1 ) |
If jur nt proper exercise of | ul
ent I \ ided p t nquir
1 i1 t | t | i 1
ssed accordingl it ther 8 no nd
vere
\s w | i Nivisional Cour vho s qu
y uncertain to supp 1 lind n
nlaintiff’s elain
And T am quit mahle to e 11 " v f
g e Nir iy 4 . ; 1
lants, the plaintiff ought to recover unless there is ir find
ne of negligen n s part too $ not a ea n wl !
or other of the parties must succeed finally no that is t
middle course of trying it over again and taking proper ,
ret conclusive finding iinst whieh course 1 r of t
parties, nor indeed t Court, can very reasonably complain
ecause it is only because the Il failed in their duty to clear
1ip the uncertainty when they should have done so. and when
it could easily have been accomplished with delay or cost, that a

new trial is necessary

I would affirm the ruling in the Divisional Court ; the respon

1 A N

dents should have their costs of this appeal; but we are not now
concerned with what the effeet of this affirmance mav be under
the order giving leave to bring this appeal

Macer, J.A.. and LeENNox, J., also conenrred in the result

Appeal dismissed
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SASK PIGEON et al. v. PRESTON

“ (Decision No. 3.)
1912 N ) N ( 1 \ Is, J
D, 1
H
I I
|
1 I "
\ | \ . }
\ I
|
) hi
Staten \eTIoN | tenant | !
\ d ¢l | n "t
ter than that % | heir '
| | " m h P h n nt
| 1 ul di S8
| o i | the ' 1 1
T |
/ ' nti

dated August 8th, 1910 ised to The Starvland, Limited

premises in th \ Naskat leseribed i the leas
7. in bloek 150, aceord 1 m Q2. This deseription of 1t}
propert s not th | ) ] oper deseription I
i 152, Tl S nd t |
) ' woan addit | s l also
tained a covenant that the lesse vould not assien or su
it leave t provis ) ‘ 1 | the lessor on 1
performance of wenants,  On the Tth of August, 1911
Starland, Limited, assigined said lease to the plaintiff's, the inter

st of Thos, W. Bu n the lease having heer
assigned to the defendant on the 18th February, 1911
piaintiffs paid the rent to the defendant up to and ineladi
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Now in this case he did nothing to shew his intention to enter
for breach of the contract, except to give notice to quit and dis

train, both of which acts acknowledged that a tenancy existed

There heing no evidenee of a re-entry for breach of covenant
with the intention of terminating the lease, and a re-entry not
having been pleaded, and there being evidence that the defend-
ant accepted rent after he became aware of the assignment and
distrained on the plaintiffs’ goods for rent which he elaimed to
be due, I am of the opinion that he has waived the breach and
that plaintifis are entitled to the relief asked for, including the
sum of £76 paid under protest in excess of rent due

Judgment for plaintiff's
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GAAR-SCOTT v. MITCHELL
(Decision No. 2.)

Wanitoba Court \ppeal, Richards, 1" Camere ind Haggart, JJ.A
0 ’1, 10
1. Contracrs (§11 D 2175 SALE OF MACHINERY-~AGREEMENT FOR 1IEN
ON LAND TO SECURE PRICE—VERBAL MODIFICATIO W CONTRACT
the sale of certain ma ney ind a ere the buyer
' LAY Her | ' 1 ] 1)
hut  bheeause T ! 1" 1 '
enumerate al ' wgreed u n lien of v
el eliver I ] 1
\ ‘ m | | I ¥
" n of one } fi
s @ consenting party, and tl Ve not only to
it for ¢ balance of ¢ 1l debit t to a lien or T e
on the lands referred to and a sal " < the t

renlize the amount of the debt and
tin v. Fairel 0« S 1 n
2, SALE (§ 111 B—69)—SALE OF MACHINERY AND LI A8 COLLATERAL
SECURITY-—=DELIVERY, CONDITION PRECEDENT—W AIVER
W ) . s &
tachment ireha ri e bu nis
vy n « ! i 15
i mi \ lan of
the g ( is, by v ary implication, a
mdition eration of th I the
mortgage f the attachment
ing and t - mpromised ora " 1
the seller ' vance satisfa
buver, the therehy tera
by way of lien on the lands, for the pr 10ed
[Rustin v. Fairchild, 39 Can, S.C.R. 274 ed and distingu

edy Gaar-Seott v, Mitehell, 1 DLR. 28

Prantiees sued defendants on an agreement to purchase a

threshing outfit and brought this action to recover the halane

of the purchase price and to enforee a lien for the amount dug
against the defendant’s lands

The case was tried hefore Macdonald, J., who entere
ment for the plaintiffs: Gaar-Scoll Co. v, Mitchell, 1 D.L
20 W.LL.R. 6

Defendant appealed, elaiming that three of tl

were not delivered to him ¢

ing a part of the outf
fore, plaintiffs were not entitled to enforee the lien

The appeal was dismissed

The appeal from the judgment of the lower Conrt was in
one particular only, that is, as to that portion of it deelaring the
plaintiffs entitled to a lien on the lands of the buyer

The effect of the decision of the Manitoba Court of Appeal is
not to disturb any of the findings of the lower Court: Gaar
Secott v. Mitchell, 1 D.LLR. 283, 20 W.L.R. 6

E. L. Howell, for defendant

D. A. Stacpoole, and L. J Elliott, for plaintiffs

0—8 DLR
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MAN. Perove, J.A.:—The plaintifis, who are a manufacturing e
C.A. company, sue the defendant on an agreement in writing mad ¢
1912 by him to purchase a threshing ontfit from them. They seek to n
—_— recover the halance of the purchase price and to enforce a lien e
“\\I‘r\w“ for the amount against the defendant’s land. This outfit eon- ¢
Mrrenern,  sisted of a teaction engine and separator, and a number of at- tl
ey P8 tachments and appliances to be used in conneetion with them, all 1
of these heing enumerated in the agreement. The defendant n
claims that three of the articles forming an essential part of the
outfit as ordered were not delivered to him, that the plaintiffs tl
have consequently failed in proving that they performed their el
part of the agreement and that therefore the plaintiffs are not m
entitled to enforee the lien
I The agreement contained a provision that the defendant
- would give the plaintiffs a mortgage on his land at the time of Al
i the delivery of the machinery, or thereafter on demand, for the i
9 purpose of seeuring payment of the purchase money. It is to
shewn that three of the articles forming part of the outfit pur- ek
chased, namely, one eab for engine, 2 side eurtains and two end t4
curtains, were not delivered in accordance with the agreement. th
The plaintiffs failed to deliver the eab and the end eurtains.
Side eurtains were delivered, but these were incomplete. If the it
case ended there, the principle enunciated in the case of Rustin lie
v. Fairchild, 39 Can. 8.C.R. 274, would apply and the provision fie
as to the mortgage would anly become operative upon the com o
plete delivery being made pursuant to the contract. The subse- <
quent actions of the parties, however, put an entirely different o
aspect on the ecase, one which completely distinguishes it from ™
Rustin v, Fairchild, 39 Can. S.C.R. 274 for
The agreement for purchase was dated 28th July, 1906. De-
livery of the machinery, with the exception of the above three chi
articles, was made on or about 9th September, 1906, and was ac- sin
cepted by the defendant. An arrangement was made between the Co
parties by which the defendant received a satisfactory allowance enl
, for the missing parts. At, or just hefore, the receipt of the ma- S
gL 51 TR chinery the defendant signed promissory notes payable at the Col
SHs times and for the sums stated in the and comprising be
¢ in the aggregate, the whole amount of the purchase money. e WOl
also, at the same time, exeeuted a specific lien under his hand ere
and seal whereby he ereated a eharge upon his land for the pur- am
chase money, payable in the same manner as the notes. The den
notes and lien were dated 6th September, 1906. The defendant aris
made several payments on aecount, but a large portion of the
purchase money remained due and unpaid when the action was
commenced.
It is clear that the principle set out in Rustin v. Fairchild,
39 Can. S.C.R. 274, does not apply in the present case. Deliv- effe
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ery of the missing articles was waived by the defendant for a
consideration that was satisfactory to him, with the effect of
modifying the agreement accordingly e aceepted the ma
chinery and gave notes and a lien on his land to secure the pur

chase money due under this modified agreement. e retained

the machinery for several years and made payments on account
There was ample consideration for the making of the promissory
notes and for the giving of the lien upon the land

The judgment was properly entered for the balance due upon
the notes and the plaintiffs are also entitled to have the lien

enforeed against the defendant’s land, as directed by the judg

ent pronounced at the trial of the action

The appeal should be dismissed with costs

Cameron, J.A This action was tried bhefore Mr. Justiee
Macdonald, who gave a written judgment, setting forth the facts
and entered judgment for the plaintiff, The tion was hrought
to recover amounts elaimed to be due on an agreement to pm
chase certain machinery and also to declare the plaintiff entitled
to a lien alleged to have heen ereated hy t lefendant to seenre
these amounts

The defendant appeals from this judgment in one particular
only, viz: that portion of it deelaring the plaintifis entitled to a
lien, It alleged for the defendant that certain articles sped
fied in the agreement were not furnished the defendant, that
certain other articles were substituted for these, that the effect
vas to substitute a new verbal agreement for the original writ

ten agreement and that, therefore, the original agreement, hav
ng ceased to exist, there remained for the plaintiff its elain
. f

or money only, but no elaim for a lien

We were especially referred to the case of Rust v. Fair

child, 39 Can. S.C.R., 274, where the agreement in question was
similar to that set up here.  The question before the Supreme
Court was as to the right of the respondents (the company) to

enforee the lien ealled for under the provisions in the contract

suned on, As I understand it, the judgment of the Supreme
Court was that the delivery of all the machinery contracted to
be delivered to the purchaser by the company was, under the

vording of t

1e contract as a whole, a condition precedent to the
creation of a lien by the purchaser upon his property for the

mmount of the purchase money, and that this condition preee

dent was not performed and that therefore the lien did not
arise
I am of the opinion that the said provision (i.e, as to the lien on the

lands), will only become operative in the wse of a complete delivery

» such a bargain: per Idington, J., at p. 277

pursuant
Now, if we take it that the condition here had precisely the
effect of that in the case of Rustin v. Fairchild, 39 Can. S.C.R

MAN
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Cameron, J.A,




) MrreneLr,

Cameron, 1A,

B2
N.S.
R S.C.
1912
Dec X0
¥
Lo
/ Statement

DoMmiNion Law Repogrts, (8 D.LR.

274, it is plain on the evidence that the defendant by his actions

waived the performance of that condition. I ean arrive at no
other conclusion. That seems to me a sufficient answer to this
contention,

In my view there was not here a substitution of a new verbal
contract for the original written agreement, It was rather a
modification of one part of the original agreement to which
modification the defendant was an assenting party, The parties
had this intention and no other, I have read Mr, Justice Per
due’s judgment, and agree that the appeal must be dismissed

Appeal dismissed

INGRAHAM v. McEAY.

No N Supreme Court, Graham, EJ., and Meaghe Russell
md Drysdale, JJ.  December 20, 1012
LEVY Axp sEizoge (§ 11IC W )~ PRIORITTE EXECUTIO CREDITON
AND LANDLORD,

Where the

Is of a tenant are seized upon the demised prem
ind sold under execution, the sheriff, in order to give

good title, w

first apply the proceeds in satisfaction of the landlord's claim for rent
by virtue of the Creditors’ Relief Act, R.S.N.S. 1000, ch. 172.

LANDLORD AND TENANT (§ IIT D 2—=105)—SET-OFF BY LANDLORD—('1.A
FOR RENT AGAINST PURCHASE PRICE AT SHERIFF'S SALE.

Where a sheriff s sale under a writ of execution ¢ nst the tenant
ith the assent of the landlord, is held upon the demised premises, the
lundlord himself becoming the purchaser, he is entitled, notwithstand
ng such pssent, to offset his claim for rent against the elaim for the
oods, and is not driven to an action on th

rchase price of the g
inst the sheriff,

v Austing 3 Camp. 260, distinguished. |

en

Arrean from the judgment of Ritehie, J., dismissing w

costs an action brought by plaintiff as sheriff of the county ol
Cape Breton as holder tinst the defendant as drawer of

cheque for the sum of $195 payable on demand to the order of
plaintiff at the Royal Bank of Canada, Glace Bay, C.B., which
was alleged to have been duly presented for payment and dis

honoured.

The defence was that the goods of defendant’s tenant wer
with defendant’s consent sold on the demised premises and that
defendant at the sale became the purchaser thereof for the sun
of $455. That at the time of the sale the sum of $195 was du
defendant for rent; that a cheque for the sum of $260, heing the
difference between the amount of the rent due and the purchas
price of the goods, was given to plaintiff’s deputy and was paid
before action brought, and that as to the cheque for $195, being
the amount due defendant for rent, it was merely given to plain
tiff to hold pending distribution of the proceeds of the sale unde
the provisions of the Creditors’ Relief Aet, N.S. Aets 1903, ¢h. 14
From this judgment the plaintiff appealed.
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J. L, Ralston, for appellant, as to the right of the sheriff to
remove goods without payment ol rent, referred to Smaliman v
Pollard, 6 M, & G, 1001: Wharton v. Naylor, 12 Q.. 6735 Clark:
v. Farvell, 31 U.C.C.P. 584; Riscley v. Byle, 11 M. & W. 16
Green v, Austing 3 Camp, 260; Re Mackenzic 1809 2 QB
266, If there was a removal defendant had no right of set-off
Henchett v. Kimpson, 2 Wils, 140; Arnitt v. Garnett, 3 B. & Ald
140, As to right to notice, City of Kingston v, Shaw, 20
U.C.Q.B. 223, at 229, There is no evidence of an implied con
fract.

H. Mcllish, K.C., for respondent The Creditors” Relief Aet
does not apply. The defendant had a right of set-off : Foa on
Landlord and Tenant 176; Thomas v. Mirchouse, 19 Q.1B3.D. 5t
The landlord had a right to retain the amount
out of the price of the goods, whether the go

him for rent

not. The word “‘removal™ as used in the statute e

e )
removal before the sale takes place: Rotherey v, Wood of al.. 3
Camp. 24,
The appeal was dismissed
The judgment appealed from was as follows
Rircme, J The plaintiff, as high sherift’ of the county of

Cape Breton, levied upon the stock-in-trade of one MeKinnon
under an execution at the suit of the Stanficld Smith Co., th
goods levied on were at the time of the levy in a shop or buildin
at Glace Bay belonging to the defendant, and MeKinnon
his tenant. There was due in respect of the rent $195, which

covered a period of less than one year: the deputy sherifl’ sold
the goods under the execution to the defendant for the sum ol
$455. The goods were not removed from the building, When
the defendant came to pay for the goods he proposed in settl
ment to give his cheque for $260, deducting the balance of $195
in payment of the rent due to him. The deputy told the defend
ant he did not know whether the plaintiff would do that or not
He rang the plaintiff up at Sydney, and he declined to elose the
matter on this basis, insisting upon payment of the full amount
of the purchase price. This was communicated to the defendant
who then said :

I will tell you what T will do, I will give you two cheques. Ask
the sheriff to hold the cheque for the $195 rent until he goes to pay

it and then he ean return ine my cheque

The deputy did not agree to this and told the defendant that
he did not know whether the plaintiff would do that or not, and
that he (the deputy) had no authority to do it. The defendant
asked the deputy to take the cheques to the sheriff. The deputy
took the cheques and said he would see the sheriff’ about it

The next that *he defendant knew about it was that his bank
ers advised him by telephone that both cheques were presented
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whereupon he countermanded payment of the $195 cheque, which
is the cheque sued on in this action. There is a direct confliet
of testimony between the defendant and the deputy.  The de
fendant swears that the deputy said to him, “*You give me your
cheque so that I can enter it up in the books and I will return
your cheque to yon at the end of thirty days; we won’t cash it.”’
This is denied by the deputy and I think the defendant is mis
taken and adopt the deputy’s evidenee on this point, 1 do not
think there was any positive agreement that the cheque would
not be cashed. The deputy had no authority to make such an
agreement and he was evidently cautious not to exceed his auth
ority. He admits, however, that he might have said that it was
probable that neither of the cheques would be eashed for thirty
days.

The que stion of law which presents itself for consideration
is, Had the defendant by virtue of see. 18, ¢h. 172, of the Revised
Statutes, a legal right to be paid the rent at the time when he
proposed to deduct it from the purchase price of the goods? If
he had such right then he has the right to set it off in this astion
I am of opinion that he had such right, and I do not agree that
the plaintift’ could legally force him to wait until the procecds
of the sale were distributed under the Creditors’ Relief Aet
The words of see. 18 are as follows:

«d shall be

)y virtue of any attachment or exeention unless

No goods being upon any messuage or tenement
liable to be taken

before removal of such goods from off the premises the person at

whose suit the attachment or execution is sued out pays to the land

lord or his bailiff at least one year's rent of such land or tenement,

if s0 much is in arrear and due; and if the rent is not actually due
then a rateable purt thereof up to the levy of the attachment or
execution,

This is, I think, clear beyond all doubt or question that under
the section which I have quoted a sheriff has no right to delay
the landlord until the matter is closed under the Creditors’
Relief Act or to delay him at all, he must pay before the goods
are removed. The general practice, I think, in this Provinee is
that the sheriff takes the goods without payment, giving his
undertaking to the landlord that the rent will be paid out of
the proceeds of the sale, so far as such proceeds will go. A
like prxu‘luc prevails in England: see Re Mackenzie, [1899] 2
Q.B. 566. Speaking of this practice, Lindley, M.R., made the
following obvious remark: ‘‘Strictly speaking this would be
irregular unless the landlord consented.”

The practice in the sheriff 's office cannot override the statute
I cannot find on the evidence in this case that the landlord con
sented. I think he was very strongly impressed with the idea
that he was entitled to his rent, then and there; he was pro
testing all along and he gave the cheque with the request that the
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sheriff would hold it, and the deputy told him that he would see
the sheriff. Mr. Ralston, for the plaintiff, took the ground that
the defendant was not entitled to his rent at all because the
goods were not removed. 1 can not agree with this contention
I agree that the words in the section under consideration **T'o
be taken™ do not mean the original taking, and that what is
meant is that the sheriff shall not remove the goods unless the
rent is first paid, but here, I think, there has been a substantial
taking within the meaning of the section; th

goods are not
removed because there is no necessity for any removal, the de
fendant being the purchaser; but they are paid for by cash, and
the deduetion of the rent and the title passes to the defendant
The deputy, the defendant and the solicitor of the execution
ereditors meet together and all agree th