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DOMINION LAW REPORTS

ALEXE v. CANADIAN WESTERN LUMBER CO. B C.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, and 
Gallihrr, JJ.A. November 5, 1012.

1. New trial (g III 13—16)—Verdict against weight of evidence.
Where a verdict in clearly against the weight of evidence, a new 

trial should lie ordered.
2. Master and servant i g II A 4—71)—Guarding machinery—Failure

TO REPLACE BROKEN GUARD—NlCW TRIAL.

In an action for injuries received by reason of the alleged negligence 
of defendant in failing to provide a guard for a gear, where it is not 
disputed that the gear should have been securely guarded, that it had 
Ikhmi originally guarded, but the guard had been broken but had not 
been replaced, and that the accident would not have happened if the 
gear had been guarded, and where there is no evidence of contributory 
negligence, a verdict by a jury in favour of the defendant will be re­
versed and a new trial granted.

3. Witnesses (g III—5f>)—Unreliable witness—Effect on verdict—
New trial.

If a jury believes that a witness cannot be relied upon, the only 
result should lie the rejection of his testimony by them in considering 
their verdict ; it should not affect the other legal evidence in the case. 
(Per Macdonald, C.J.A., and (lallihcr, J.A.)

C.A.
1111

Amu I. by plaintiffs from the judgment of Murphy, ,1., in stitrzm-nt 
an action for damages for personal injuries.

The appeal was allowed, Martin, J.A., dissenting.
F. J. McDougal. for appellant.
J. A. Russell, for respondent.

Macdonald, C.J.A. :—The appeal should lie allowed and Mitionew. 
a new trial ordered. The verdict is clearly against the weight 0J,i* 
of evidence, in fact it is against all the evidence. It is not dis­
puted that the gear in question should have been securely 
guarded. It had originally been guarded, but the guard had 
broken, and had not been replaced. It is not disputed that if it 
had been guarded, as originally it was, the accident could not 
have happened. The evidence is all one way as to how the plain­
tiff came to get his loot into it. There is not a tittle of evidence 
of contributory negligence, but against all this the jury have 
found their verdict in favour of the defendants. They seem to 
have been improperly influenced by the attack which was made 
on the veracity of one Narain, a Hindu witness, called on be­
half of the plaintiff, aud who was alleged to have made state­
ments before the trial differing from his evidence. It is not 
necessary to decide now, whether this witness gave his evidence 
truthfully or not. Having regard to his ignorance of the lan-

1—8 n.L.K.
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guage, it is quite easy to see how lie could have been misunder­
stood by the witnesses called to impeach his veracity, but. as 
pointed out to the jury, by the learned trial Judge, even if they 
thought that this witness could not be relied upon, the only re­
sult would be the rejection of his testimony by them in con­
sidering their verdict. It could not affect the other legal, and, as 
I think, conclusive, evidence shewing how the accident actually 
occurred.

Irving, J.A.:—The jury’s verdict was against the evidence. 
The plaintiff, in my opinion, is entitled to a new trial.

Martin, J.A. (dissenting) :—There is not, in my opinion, 
with all deference to contrary views, any ground which would 
justify us in interfering with the verdict of the jury, which 
being a general one must be taken to be a finding in favour of 
the defendant company on all points submitted by the learned 
trial Judge in a charge to which no objection has been taken 
here or below. The rider added can only in the circumstances 
be construed as a general precautionary declaration. There are, 
moreover, some peculiar features in this case, such as the dis­
crediting of the plaintiff’s important witness, Narain, a Sihk, 
by the evidence of Barth and Roden, which would justify the 
jury in regarding the plaintiff’s account of the accident as be­
ing a concocted one. I note that on p. 147 of the appeal book 
there is apparently some error in the transcribing of the notes, 
because the learned Judge is made to contradict himself in his 
remarks on contributory negligence, regarding which there was 
ample evidence to go to the jury.

The appeal should be dismissed.

Galliiier, J.A. :—I concur with the judgment of Macdon­
ald, C.J.A.

Appeal allowed, Martin, J.A., dissenting.

SAWYER v. MUTUAL LIFE ASSURANCE COMPANY OF CANADA.
(Decision No. 2.)

Manitoba Court of Appeal, Howell, C.J., Richards. Perdue, Cameron, and 
Haggart, JJ.A. Noirmber 18. 1912.

1. Insurance (§ III E 2—115)—Representation as to health—Refer­
ence to insured's physician—Innocent misstatement.

Where an applicant for Insurance informed the insurer's agent, who 
had secured the application, that he had ln-en lately under medical 
treatment and the agent, with the consent, of the applicant, con- 
suited the physicien who bed treated the applicant as to his health, 
and thereafter the applicant aulmiitted to a medical examination, in 
which he gave a negative answer to a question appearing therein, in 
the following form: “Have you now, or have you ever had any disease
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or disorder of the heart or blood vessels? Atheroma, >itation of MAN.
the heart, varicose veins, etc., aneurism,” and the medical examiner ------
failed to explain the meaning of the technical terms therein, ami C. A.
nothing appeared in the evidence to shew that the applicant knew jgj2
that he had any of the diseases or disorders referred to in the question, ___
such answer was an innocent misstatement not avoiding the policy, Kawykr 
even though it was untrue at the time it was made.

[Nau'i/er V. Mutual Life, 4 D.L.R. 295. aflirined.| Mvtvai.
Nsi RAxt k (§ 111 K 2-—115)—Disclosure of being under physician's Ashuranc 

care—Absence of intentional concealment.

that lie had been just prior to the making of the application under 
medical treatment and the agent communicated this to the insurer's 
medical examiner, and the latter admitted that he discussed that ill­
ness with the applicant at the time of his examination and that it 
was his own omission and not that of the applicant, that the answer 
to the question was not correctly written down, there was no inten­
tional concealment or suppression of the fact of the recent medical 
treatment on the part of the applicant sufficient to avoid the policy.

[Samjer v. Mutual Life, 4 D.L.R. 295, affirmed.]
3. Insurance (§111 K 2—115)—Declaration in application for insur­

ance OF TRUTH OF STATEMENTS—WARRANTIES—ABSENCE OF IN­
TENTIONAL MISSTATEMENTS.

Where an applicant for insurance declared, in his medical examina­
tion that each of his answers tp the questions therein was, to the 
best of his knowledge, information and belief, complete and true, 
and was a continuation of and formed a part of his application for 
insurance, and the application itself contained the statement that the 
applicant was, to the best of his information, knowledge and belief, in 
good health and that such statements and the statements made or to 
'be made to the insurer’s examining physician should form the basis 
of the contract of insurance, and if there was therein any untruth 
or suppression of facts material to the contract, the policy should lie 
void, such statements were no more than statements founded on know­
ledge, information and lielief, and were not absolutely and unquali­
fiedly warranted to lie true, and, unless it could lie found that the 
applicant knowingly misstated the facts and induced the issue of 
the policy on such facts, as stated, the insurer should not be exonerated 
from liability under it.

[Sawyer v. Mutual Life. 4 D.L.R. 295, affirmed ; Confederation Life 
v. Miller, 14 Gan. S.C.R. 330, followed.]

4. Insurance (5 III E 2—115)—Representation ah to health—Medical
examiner's error ih insurer's error.

In the medical examination part of an application for a policy of 
life insurance, where it is the duty of the medical examiner to insert 
the applicant’s answers properly and where he thought he had done 
so. the error (if any) of that officer is to lie attributed to the insurer 
and not to the assured.

| Big (jar v. Koch Life, [1902] 1 K.R. 516, distinguished ; Confeder­
ation Life V. Miller, 14 Gan. S.C.R. 330, referred to; Naicyer v. Mutual 
lAfe. 4 D.L.R. 295. affirmed. See also Ntrano v. Mutual Life, 5 D.L.R.
719.]

Appeal by the defendants from the decision of Macdonald, sut«m«at 
J., Sawyer v. Mutual Life Assurance Company of Canada, 4 D.L.R.
295, giving judgment in favour of the plaintiff for $2,000 and 
interest.

The appeal was dismissed, Pehdue, J.A., dissenting.
J. P. Curran, K.C., for the plaintiff.
A. E. Hoskin, K.C., for the defendants.
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Howell, C.J.M.:—I have hud the advantage of reading the 
judgments of my brother Judges and I agree? with the majority 
that this appeal should he dismissed.

It seems to me, from the evidence of the plaintiff of the treat­
ment which she was administering to the deceased at the time 
of his visit to Dr. Langrill and from what the deceased told Dr. 
Wright about what that doctor was treating him for, it is reason­
able to suppose that the deceased really believed he was suffering 
from indigestion, and that if Dr. Langrill did tell him it was 
heart trouble, the deceased did not believe it, or thought it was 
mere heart irregularity arising out of indigestion.

There» is a wide difference between the facts in the case of 
Hiyyar v. Hock Life, (1902) 1 K.B. 510, and in this case. In 
that case the agent to solicit insurance tilled up the answers, 
and it was not a part of his duties to do so, in this case it was 
the duty of the doctor to ask the questions, explain them and 
properly fill up the answers. I gather from the printed form 
used that the examination must be private, and the whole matter, 
consisting of the questions and answers, together with the doctor's 
answers and report, and the classification of the risk, must be 
mailed by the defendants' medical examiner direct to the defen­
dants’ head quarters.

It was plainly the duty of this examiner to fill up the 
answers properly, and in this case he thought he had done so. 
The error was that of an officer of the defendants, and he admits it. 

The provision or warranty in the policy is 
any statements made ... to the company’s examining physician 
shall form the basis of the contract.
This does not distinguish between verbal and written ones, 

and, in strict reading, the verbal statement as to the deceased’s 
visit to Dr. Langrill complies with the warranty.

I do not think the findings of fact of the learned trial Judge 
should be disturbed, and I agree with the majority of the Court 
that upon these facts the case of Confederation Life v. Miller, 
14 Can. S.C.R. 330, and Joel v. Law Union and Crown, (1008) 
2 K.B. 803, justify the judgment for the plaintiff.

The appeal is dismissed with costs.

Richards, J.A.:—The plaintiff brought this action on a policy 
of insurance issued by the defendants on the life of the plaintiff’s 
husband, William Sawyer, the policy being payable, on its face, 
to the plaintiff. The application for assurance was dated the 
5th February, 1010, and contains a clause, which, omitting words 
not material to this action, is as follows:—

1, the applicant for the above assurance, hereby declare (hat, to the 
best of my knowledge, information and belief, my health is good; . . . 
that 1 usually enjoy good health; . . . that the statements made 
above are res|>eetively full, complete and true; and I agree that such
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Htatcmcnts, with this declaration, and any statements made or to he MAN.
to the company’s examining physician, shall form the basis of ^ ^ 

the contract for such assurance; and if there he therein any untruth
or suppression of facts material to the contract, the policy shall he __ Z
void. • Kawykb

On the 28th February the ant, William Sawyer, was 
examined by the defendants’ examining physician, I)r. Wright. i.h-k 
At that examination the doctor tilled up the answers to a paper, Asm hawk 
which had not been in the hands of the “ ant, but which the (\s\n\
doctor had received from the defendants, or their agent, and ----
which is called, “Answers to be made by the applicant to the •«niiaru*.j.a. 
medical examiner,” and which has the direction that it must be 
mailed by the examiner direct to the head office of tin* defen­
dants. The document contains a large number of questions.
Dr. Wright read the questions, as they appear on the paper, with­
out explanations, to the applicant, and wrote down, as to some 
of them at least, not the ' ant’s exact answers, but what 
he, the examiner, considered to be their substance. These answers 
were not read by, or read over to, the applicant, who had no 
reason to suppose that they were not taken down in his own 
words, and as fully as he had stated them. As soon as the answers 
were < ted, lie signed, at the examiner’s request, but with­
out reading it, a statement at the end, of which the following is 
a copy:—

I. the undersigned applicant, hereby declare, on behalf of my self and 
of any person who shall have or claim any interest in any policy issued 
hereunder, that, to the best of my knowledge, information and lielief, 
each of the above answers is full, complete and true, and is a continua­
tion of, and a my application for assurance to the Mutual
Life Assurance C’ompany of Canada.
The policy, omitting parts not material to this action, reads:—

In consideration of the at ion for this |»oliey, which is hereby
made a part of this contract, . . . the Mutual Life Assurance
Company of Canada assures the life of William Saw>er, . . . and
promises to pay ... to his wife Agnes Sawyer . . .

This |Milicy is issued by the company and accepted by the assured 
upon and subject to the privileges and conditions printed ami written 
on the succeeding pages hereof, which are hereby made a part of this 
contract.
On the back of the page containing the contract is the follow­

ing:—
Warranty in Application.

The following is a copy of part of the application for this policy and 
forms a part of the assurance contract.
Then follows an exact copy of the paragraph above quoted 

at the end of the application for insurance.
The assured died on the 1th December, 1910. The death 

certificate, signed by Dr. Langrill. and forwarded to the com­
pany, stated that he died from ciiiIhiIus, following heart disease.
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The medical testimony explained that embolus means a clot, or 
growth, formed in the valve of the heart, and which, getting 
loose from the heart, gets into the system. In this case it is 
supposed to have got into the deceased’s brain and to have caused 
his death.

The company resisted payment of the policy on the ground 
that the applicant made, knowingly, untrue answers to two of 
the questions in the document of 28th February, 1910, and that 
such answers were material to the assurance, and that the assur­
ance was, therefore, void. They also claimed that, irrespective 
of the knowledge, the effect of the policy and the above-quoted 
paragraph in the at ion for insurance, and of the also above-
quoted paragraph at the end of the medical examiner's ques­
tions, was a warranty of the truth of the answers and of full 
disclosure having been made, and that there had been a breach 
of such warranty, which rendered the contract void.

Dr. Langrill, who signed the death certificate, was called us 
a witness by the defendants. He stated that on the 14th of 
October, 1909, a little less than four months before the applica­
tion for insurance, Sawyer went to him and was examined by 
him, and found to be suffering from mitral regurgitation of the 
heart. Tin? doctor says he then told him that he had heart 
trouble, and gave him medicine for it. The doctor says that in 
December, 1909, Sawyer again came to him. and was found to 
be improving in condition.

The defendant also called its a witness Dr. Moir, who stated 
that in August, 1910, Sawyer went to see him, and that he told 
him to go home, and that the next day he, the doctor, went to 
Sawyer’s house ami found him suffering from mitral regurgita­
tion of the heart and a mild attack of typhoid fever, and that 
Sawyer then told him (the doctor) that he had heart trouble.

The questions, as to which it is claimed that Sawyer gave 
untrue answers, are those numbered 8 (c) and 9, in the document 
of 28th February, 1910. 8 (r) reads as follows: “Have you now 
or have you ever had any disease or disorder (c) of the heart or 
blood vessels?”

Under that, in smaller type, appears the words: “Atheroma, 
aneurism, palpitation of the heart, varicose veins, etc.”

The answer taken down by the doctor to this was “No.”
Question 9 is, “When were you last attended by a physician, 

or when did you consult one, and for what disease?” And the 
answer is, “Three years ago for fractured rib.”

It is claimed, as to question 8 (c), that the* applicant had been 
told by Dr. Langrill, and knew, that he had heart disease, and 
that, therefore, the answer to question 8 (c) was knowingly un­
true.

It is said, as to question 9 and the answerto it, that he must 
have been aware in February, 1910, that he had been attended

4
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by Dr. Langrill in the preceding October and December, and 
that, therefore, in answering, “Three years ago for fractured 
rib,” Ik* was guilty of wilful suppression, or, at any rate, of a 
suppression of a material fact.

Dr. Wright’s evidence, with reference to his examination of 
the applicant and to these questions in particular, is, in effect, 
as follows: He read the questions over to Sawyer, hut made 
no explanation as he went along; he took down the answers 
substantially as Sawyer gave them; he did not repeat the answers 
as he wrote them down, and Sawyer, so far as he could say, 
relied on his putting down faithfully what he had told him. He 
says he made a stethoscopic examination, putting the stethoscope 
next to Sawyer’s skin, and that he found nothing abnormal with 
his heart, and he thinks he would have found out if anything 
had been wrong. He says he thinks Sawyer would have given 
him any information he asked for, and that he believed Sawyer 
honest in what lie said, and that, so far as he could tell, Sawyer 
might have been suffering from heart trouble and not have been 
conscious of it.

With regard to question 9, Dr. Wright says that when answer­
ing the 14th question, which was as to whether his weight had 
increased or decreased, Sawyer said that he remembered that 
he had gone and seen Dr. Langrill, and that Dr. Langrill had 
told him that he was suffering from a pain in the stomach, and 
that it was due to acute indigestion, or, at any rate, to indigestion. 
He says Sawyer further stated that he was all right after he 
hail taken a few doses of the medicine prescribed by Dr. Langrill. 
The examiner admits that it was through his own mistake that 
this answer was not taken down, and that it was in no way the 
fault of the insured. Dr. Wright was the company’s regular 
examiner in that district, and had taken quite a number of 
examinations for insurance.

In the case of The Confederation Life v. Miller, 14 Can. S.C.R., 
330, the application contained a paragraph which is as follows:— 

I ... do hereby warrant and guarantee that the answers given 
to the above questions (all of which questions I hereby declare that 
1 have read or heard read) are true, to the best of my knowledge and 
belief; and I do hereby agree that this proposal shall be the basis of 
the contract between me and the said association, and I further agree 
that any misstatements or suppression of facts made in the answers 
to the cpiestions aforesaid, or in my answers to be given to the medical 
examiner, shall render null and void the policy of insurance herein 
applied for.

I ... do also hereby agree that this proposal and declaration 
shall be the basis of the contract between me and the said association.

MAN.

C. A. 
1912

Ahrvbanci

Hit harde. J.A.

It was held that the words, “to the best of my knowledge 
and belief,” qualified not only the words which preceded them 
but also the words which followed them. It seems to me that 
we are bound by that case to hold that the similar words in
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the paragraphs in question qualify the whole of the para­
graphs, ami that the result is that, even if there is a 
warranty in the present ease, the warranty is wholly qualified 
by the words, “to the best of my knowledge, information and 
belief.”

The ease of Joel v. Law Union and Crown Ins. Co., [19081 
L.R. 2 K.B. 803, though not on all fours with this ease, was 
one in which the applicant signed a statement that the answers 
made to the medical examiner were all true. The statement 
was not qualified by any words limiting it to the best of her 
knowledge, information or belief. It was held, in that ease, 
that this statement was not part of the contract ; but the ques­
tion was gone into very carefully as to whether her omission to 
state that she had been attended by a doctor, named Kinsey 
Morgan (who, if applied to by the company, would probably 
have given them information as to matters which the applicant 
was not aware of, but which were material to be considered on 
the question of granting the policy) was such a suppression of 
fact as would amount to fraud and would nullify the contract. 
The case is of great value as shewing how the Court looked upon 
the answers to the medical examiner. They held that the docu­
ment was of no practical value, in the absence of evidence of 
explanation to the applicant of the meaning of the questions, 
which are couched, like those of the present case, largely in 
medical terms, which a layman would not be expected to under­
stand, and, in the absence of explanations of the exact answers 
made to them by the applicant, they holding that it was patent 
that what was written down as answers was not the exact answers, 
but the medical examiner’s conclusions from those answers, and 
that, for the purpose of arriving at the good faith of the applicant, 
the document was of practically no importance. The question 
of good faith is, undoubtedly, of the utmost importance, even 
if, in the present case, there is a warranty.

Now, to deal first with the answer to question 8 (c). Two 
questions arise: First, was Sawyer, in fact, suffering from heart 
disease when he was examined by I)r. Wright? and, secondly, 
if so, did he know the fact?

It will be borne in mind that, as decided in the Joel case 
above referred to, the onus is most strongly upon the defendants 
to prove both of these points. On reading Dr. Langrill’s testi­
mony carefully, it appears to me that he does not say that he 
told Sawyer that he had heart disease. He says he told him 
he had “heart trouble.” Now, it appears from the testimony 
that severe indigestion will cause temporary heart trouble, and 
I am not at all satisfied, from Dr. Langrill's testimony, that he 
told the applicant anything more than that he had heart trouble, 
caused by indigestion, which the applicant would reasonably 
think would be temporary, and would not suspect to be due 
to disease of the heart. It is almost certain, to my mind, that
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that is all the doctor would tell him, if doing his duty to him. man.
If he knew that the man had a trouble which could not be cured, c A
but might be alleviated by medicines, he would know that the ig|2
effect of telling the man that his trouble was incurable, would -----
be greatly depressing, and would probably hasten his end. View- Sawykr 
ing, therefore, what seems to me his duty in the matter, together Mutual
with his cross-examination, I am of opinion that the utmost that Lift. 
he told the man was that he had heart trouble, and that he, directly Ah”(' B*XCK 
or indirectly, led him to believe that that would end with the Canada.
curing of the indigestion. At any rate, the evidence does not ----
seem to me strong enough to meet the heavy onus cast upon the K,r,urd*'J-A* 
defendants to prove clearly that Sawyer did know he had heart 
disease. I am also, after carefully considering the testimony, 
not free from doubt as to whether Dr. La was not, to some 
extent, unconsciously biassed in his testimony as to what lie told 
Sawyer by the fact that the man appeared to have died from 
heart disease. The fact that Dr. Wright carefully examined the 
applicant with the stethoscope seems to me to strengthen this 
view of the case. I find it difficult to realize that, if the man had 
mitral regurgitation of the heart in October and December, Dr.
Wright would fail to discover that fact in the following February.
It appears, from the testimony, to be incurable, and it also ap­
pears, from the testimony, to be very easily detected from the 
murmuring of the heart, and there is nothing in the testimony 
to shew that Sawyer could, in any way, have concealed it from 
the examining doctor.

Dr. Moir’s testimony, I think, should not have been ad­
mitted. He examined this man about six months after the time 
at which Dr. Wright's examination failed to discover heart 
disease. To my mind, this testimony, even if admissible, which 
I doubt, is but a faint circumstance to be considered, and is not 
of material help to the defence. The man might have had on 
disease of the heart in February and yet might have it in 
August following.

It seems to me, therefore, that the defendants have failed 
to prove that on 28th February, the time of the examination by 
Dr. Wright, Sawyer knew he had heart disease.

As to the 9th question and answer, 1 think the contention 
is sufficiently met by the fact that, although Sawyer did not, 
at the moment the question was asked him, disclose the fact 
that he had been attended by Dr. Langrill, he did state that,
«luring the examination, to the medical examiner. The medical 
examiner admits that it was his duty to take this down, and 
that he did not do so. Can it be said that this was not disclosed?
The medical examiner was the agent of the company, and not 
Sawyer's agent in any respect. The evidence shews that he 
<li<l not read the questions over to Sawyer, but immediately, at 
the close of the examination, got him to sign the statement (which 
the defendants rely on) at the end of the paper. Sawyer would

40
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naturally suppose that the doctor had reduced to writing the 
statements which he, Sawyer, had verbally made to him, and 
that he was signing his own words put in writing. I think it is 
impossible to hold that the company, after such disclosure as to 
Dr. Langrill’s attendance, can avail themselves of that which 
arose from the mistake of their agent, and not from any act of 
the applicant. But, further, let us consider what the applicant, 
if he gave a warranty as to the answers to the medical examiner, 
did warrant as to them.

In the application of 5th February he says:—
I agree that such statements, with this declaration—meaning those 

then above written in the application, and which arc not complained of— 
and any statements made or to be made to the company’s examining physician 
shall form the basis of the contract. . . .
It is two of these latter statements, those “made or to be 

made to the company's examining physician,” on which the 
defence is based. These words surely mean no more than what 
they say. They refer, on their face, only to the statements 
“made or to be made” to the doctor. If they have any meaning, 
they refer, and refer only, to what the applicant actually says 
to the doctor. They do not refer, or pretend to refer, or be limited 
to, what the doctor may write down as his understanding, or 
summary, of what the applicant states to him.

The document of 28th February says:—
each of the above answers ... is a continuation of and forms a 
part of my application for insurance.
Taking this document by itself, the words, “the above answers,” 

would raise a doubt whether they might not refer, and be limited 
to, the answers as written down by Dr. Wright. But, taking it 
by itself, it creates no contractual relation. So taken, it is only 
a representation of facts, and comes within the same class as 
the signed statement at the end of the answers to the medical 
examiner in Joel v. Law Union and Crown, (1908] 2 K.B. 803, 
above referred to. Even as a representation of facts it is weaker 
than the Joel one, as it is limited to knowledge, information and 
belief, while the Joel one was not so limited.

To create a contractual relation, it has to be read with, and 
as part of, the document of 5th February, which describes, in 
in express words, as above mentioned, what the answers an* 
which the applicant makes part of the basis of the contract. 
It bears the heading, “Answers to be made by the applicant 
to the medical examiner.” Now, if the answers, as written down 
by the doctor, are carried into the document of 5th February 
by the use of the words, “the above answers,” in the paper of 
28th February, which I cannot think they are, then the applicant 
warrants the truth of two sets of answers—those he makes 
verbally to the doctor, and those the doctor chooses to write 
down. The result would be, that there would be two sets of
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answers, which would probably not be eo-extensive, as in this 
case they are not. Could it then be said that, because the neces­
sary disclosure was only made in those actually given by the 
applicant, its absence in those put down by the company’s agent 
could be relied on as a suppression of fact? The result would 
be absurd and oppressive, and would, in the great majority 
of cases of loss, put it in the insurer's power to pay, or not, as 
they might choose.

Hearing in mind the above, and the fact that the onus is en­
tirely on the defendants, and the rule mentioned in the Joel 
case, and other cases, that such documents are to be construed 
strongly against the company who prepared them, I am of the 
opinion that the words, “the above answers,” in the paper of 
28th February can refer only to the statements to the medical 
examiner, mentioned and described in that of 5th February— 
that is to say, the verbal statements of the applicant.

If I am right in the above, it follows that, as Sawyer did 
tell Dr. Wright of having been attended by Dr. Langrill, and 
of what he supposed he laid been attended for, he properly and 
sufficiently answered question 9, to the best of his knowledge, 
information and belief, which is all the document required him 
to do, and it was not his concern that Dr. Wright did not write 
that down and inform the company of it.

I would dismiss the appeal with costs.

MAN.
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Perdue, J.A. (dissenting):—This action is brought by the 
beneficiary named in a life insurance policy to recover the amount 
of the policy from the defendants, the insurers. The defence 
raised is, shortly, the making of untrue answers to questions 
and suppression of material facts by the deceased when effecting 
the insurance.

On 5th February, 1910, the deceased, William Sawyer, the 
husband of the plaintiff, Agnes Sawyer, made application for 
the insurance in question. On the 28th of the same month he 
was examined by the company’s medical examiner, Dr. Wright, 
and the policy, which is dated 24th March, 1910, was issued in 
due course. By the terms of the policy the application is made 
a part of the contract, and the conditions printed on the suc­
ceeding pages of the policy are also made a part of the contract. 
On the next page of the policy there appears the following:—

I’crdue, J.A, 
lilisiwntlng).

Warranty in Application.
The following is a copy of part of the application for this policy ami 

forms a part of the assurance contract:
I, the applicant for the above assurance, hereby declare that, to the 

best of my knowledge, information and belief, my health is good, my 
mind sound and my habits temperate; that I usually enjoy good health 
and do not practise any habit or habits that tend to impair my health 
or shorten my life; that the statements made above arc respectively 
full, complete and true; and I agree that such statements, with this
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declaration, and any statements made or to be made to the company’s 
examining physician, shall form the basis of the contract for such assur­
ance; and if there be therein any untruth or suppression of facts material 
to the contract, the policy shall be void and any premiums paid thereon 
forfeited.
The paragraph last above cited is contained verbatim in the 

application signed by the deceased.
The first part of the medical examiner's report contains ques­

tions put to the applicant for insurance while he was under examina­
tion, and the answers made by him thereto, and taken down by 
the medical examiner. This part of the report was, as required 
by the insurers, signed by the applicant. It contains the follow­
ing declaration made over the signature of the applicant :—

I, the undersigned applicant, hereby declare, on behalf of myself and 
of any person who shall have or claim any interest in any policy issued 
hereunder, that to the best of my knowledge, information and belief, 
each of the above answers is full, complete and true, and is a continua­
tion of, and forms part of, my application for assurance to the Mutual 
Life Assurance Company of Canada.
The eighth question in the report contained the following 

inquiry:—
Have you now, or have you ever had, any disease or disorder:
(Omitting (a) and (b) which do not affect the case.)
(r) Of the heart or blood vessels?

Atheroma. Palpitation of Varicose Veins, 
Aneurism. the heart. Etc.

(Omitting (e), (/) , (g) and (A).)
(*) Have you had any other serious illness, operation or injury?

To each of these questions, (c) and (i), the applicant answered 
“No.”

The ninth question was as follows:—
When were you last attended by a physician, or when did you consult 

one, and for what disease?
The answer given to this question by the applicant was, 

“Three years ago for fractured rib.”
By the eleventh question the applicant was asked, “Are 

you now in perfect health?” To this he answered “Yes.”
It is proved that on 14th October, 1909, less than four months 

before the application was signed, the deceased consulted his 
family physician, Dr. Langrill, complaining of great weakness 
and of pains in the region of the heart. Dr. Langrill, who was 
called as a witness, stated that he made a thorough examination 
of Sawyer, and found that he was suffering from a valvular 
disease of the heart, technically called mitral regurgitation. The 
doctor told him that he, Sawyer, had heart trouble, advised 
rest and abstention from wqrk, and gave him a prescription. 
This prescription was proved by the medical testimony called
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o be a usual and proper one for the disease of the heart from 
which the patient was believed to be suffering. This prescrip­
tion was made up by a druggist and taken by Sawyer. The 
prescription was refilled for him on several occasions, extending 
over a period of about six months, according to the evidence of 
the druggist. About seven weeks after his first visit—that is to 
say, about 1st December, 1909—Sawyer consulted Dr. Langrill 
again, who found a strong mitral murmur still present. He 
advised a continuation of the same treatment, and told Sawyer 
to take at least four or five more botttles of the medicine.

In August, 1910, the deceased, in the absence of Dr. Langrill, 
consulted Dr. Moir. The last-named physician made an examina­
tion and found that Sawyer was then suffering from serious mitral 
regurgitation. On the following day Dr. Moir attended him at 
his house, and then told him that he had heart disease. Sawyer 
said he was aware of the fact ; he was aware that he had heart 
trouble. At the same time the deceased was suffering from a 
mild attack of typhoid fever, from which he made a rapid recovery.

On 3rd December, 1910, the deceased was attacked with 
sudden illness, of which he died on the following day. The 
cause of death was, according to the undisputed medical testi­
mony, embolus or clot on the brain caused by heart disease.

From the above facts it appears that less than four months 
prior to making application for the insurance the deceased had 
heart disease, and was treated therefor. His medical attendant 
swears that he then told the deceased that he had heart trouble, 
and advised him and prescribed for him as being in that con­
dition. There is no contradiction of Dr. Langrill’s statement 
that he informed the deceased as to the nature of the disease 
from which he was suffering. The deceased in the following 
August certainly knew that he had heart disease. How did he 
acquire this knowledge? After his second visit to Dr. Langrill, 
which took place about 1st December, 1909, he does not appear 
to have consulted any physician until August, 1910, when he 
was attended by Dr. Moir, yet he then told Dr. Moir that he 
knew he had heart trouble. No source of information is sug­
gested other than what Dr. Langrill told him, and what he 
learned from Dr. Langrill must have been learned, at the latest, 
early in the month of December prior to his applying for the 
insurance. Further, evidence was put in on the part of the 
plaintiff that Sawyer, on being canvassed by the company’s 
agent in the fall of 1909, said : “ Perhaps I would not pass; I 
have been in to see Dr. Langrill.” Bremner, the agent, saw 
Langrill, and from what the latter said Bremner understood him 
to be of opinion that Sawyer was ‘‘not in a position for insuring 
at that time.” There is a contradiction between Langrill and 
Bremner as to what took place at subsequent interviews, but 
I do not consider these important in considering the question
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whether Sawyer knew his true condition or not. The fact that 
Sawyer had doubts as to whether he was insurable or not, by 
reason of something Dr. Langrill had told him, is some corrobora­
tion of Dr. Langrill’s statement that he disclosed to Sawyer the 
nature of the disease.

The learned trial Judge has not dealt with the positive state­
ment of Dr. Langrill that he informed Sawyer that the latter 
had heart trouble or heart disease, and he does not deal with the 
other facts referred to as lending corroboration to the view that 
Sawyer was aware at the time he signed the application that his 
heart was in some way affected. 1 am convinced that the de­
ceased knew he had some disorder of the heart at the time he 
was examined by the medical examiner. It is true that the 
valvular disease was not detected when he was examined on 28th 
February, 1910. It may have been less pronounced at that time 
as a result of the treatment he had been receiving, but the facts 
that he felt better and that the medical examiner failed to detect 
the disease did not in any way justify Sawyer in refraining from 
giving information that he had been under treatment for heart 
trouble three or four months previously.

In policies of insurance, whether marine insurance or life insurance, 
there is an understanding that the contract is uberrima fide»—that if 
you know any circumstance at all that may influence the underwriter’s 
opinion as to the risk he is incurring, and, consequently, as to whether 
he will take it, or what premium he will charge if he does take it, you 
will state what you know. There is an obligation there to disclose 
what you know; and the concealment of a material circumstance known 
to you, whether you thought it material or not, avoids the policy:

per Lord Blackburn in Brownlie v. Campbell, 5 A.C. 925, at p. 
854. See also London Assurance v. Mansel, 11 Ch.D. 363, and 
cases there referred to; Halsbury, Laws of England, vol. 17, 
sec. 1100; Porter on Insurance, 5th ed., p. 175. In this respect 
there is a wide difference between contracts of marine or life 
insurance and contracts relating to other matters. In ordinary 
contracts there is not the same obligation to make disclosure or 
the same consequences of concealment : Brownlie v. Campbell, 
5 A.C. 925, 964.

The matters covered by questions 8, 9 and 11 of the first 
part of the medical examiner's report were shewn in the evidence 
to be material ; they are in fact most material, seeking, as they 
do, information as to the applicant's past and present health, 
and the diseases, if any, for which he has been treated. By 
question 8 the direct inquiry was put to the applicant, “Have 
you now or have you ever had any disease or disorder of the 
heart or blood vessels?” To this he answered “No,” although 
he must have known at that time that he either then had, or 
had had within four months previously, some disorder, if not 
disease, of the heart. I cannot avoid the conclusion that the 
answer to this question was untrue to the knowledge of the appli­
cant.
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Question 9 contains a simple and direct inquiry as to when 
the applicant was last attended by a physician, or when did he 
consult one, and for what disease*. His answer was “three years 
ago for a fractured rib.” He conceals the fact that he was within 
the previous three or four months under treatment by Dr. Langrill 
for some internal disorder, whether he knew or not that it was 
heart disease, and although he had been, according to the evi­
dence of the druggist and of his wife, continuing to take the 
medicine prescribed for him up to or in the same month in which 
he made the answer.

It is urged, by way of excuse, for the answer to question 9, 
that the applicant thought so lightly of the complaint that he 
overlooked making any reference to it until he was answering 
the last question contained in that part of the report. According 
to the evidence of the medical examiner, the applicant, when 
considering the answer relating to increase or decrease of weight, 
stated, as an afterthought, that he had had a pain in the region 
of the stomach, that Dr. Langrill said it was due to indigestion, 
and that he was all right after he took a few doses of the medi­
cine prescribed by Dr. Langrill. This statement made as Dr. 
Wright gives it in his evidence is untrue in fact, in that Dr. Langrill 
treated the applicant not for indigestion, but for heart disease. 
For the reasons I have already set forth, I believe that the appli­
cant knew at the time that he had been treated for heart disease 
and not for indigestion. In the next place, the applicant, in 
making the statement that he became all right after taking a 
few doses of the medicine, concealed the fact that he continued 
taking bottle after bottle of the medicine over a period of several 
months, an'* t’.at he twice consulted Dr. Langrill in regard to 
his complaint, there being an interval of seven weeks between 
the consultations. In making the statement, therefore, he wil­
fully belittled and misstated the facts, and endeavoured to con­
ceal and did conceal, even in making the statement, the serious 
nature of his disorder. If his ailment was as trivial as he made 
it appear to Dr. Wright, why was he, when Bremner spoke to 
him, apprehensive as to his ability to pass the medical examina- 
tion?

The answer to question 9 as entered in the report is untrue 
in failing to disclose that the applicant had been attended and 
treated by Dr. Langrill on 14th October, 1909, and again seven 
weeks thereafter. The answer was untrue to the knowledge of 
the applicant. But, it is sr.id, he afterwards, in the course of 
the examination, mentioned to Dr. Wright the fact that he had 
been treated by Dr. Langrill, and that Dr. Wright, through an 
oversight, omitted to add this to the answer to question 9. I 
have already shewn that, even if his statement had been entered 
in the report as he gave it to Dr. Wright, it would still have 
been untrue and misleading, but, granting for the moment that 
the statement was true, honest and complete in so far as the
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knowledge of the applicant went, the fact still remains that the 
statement was not entered in the report, and was not placed 
before the defendants when they had to decide whether they 
would grant the insurance or not. It is argued that the omission 
of the statement from the report was due to the mistake of the 
defendant's medical examiner, that it was known to him, and 
that, if he failed to enter it in the report, the defendants are 
bound by his knowledge and by his acts as their agent. But 
the part of the report which contains the questions and answers 
under consideration was signed by the applicant, who, over his 
signature, declared that, to the best of his knowledge, informa­
tion and belief, each of the answers was full, complete and true, 
and was a continuation of and formed part of the application 
for insurance. The answers, as written down in the report, formed, 
along with statements contained in the application, the basis of the 
contract of insurance. To this the applicant had agreed when 
he signed the application, and it was his duty to see that his 
answers were set down correctly before he signed them and gave 
his warranty that they were, so far as his knowledge and belief 
extended, full, complete and true. In such a case it will be 
presumed that the applicant read the answers before signing 
them, and he must, if he did not take the trouble to read them, 
be treated as having adopted them: Biggar v. Bock Life Assce. 
Co., [1902] 1 K.B. 616, following New York Life v. Fletcher, 117 
U.S. 519. In the latter case it was held that the signing of an 
application for insurance without reading or hearing it read was 
inexcusable negligence, and that a party is bound to know what 
he signed. As further bearing out this principle, I would refer 
to Kniseley v. British Am. Assce. Co., 32 O.R. 37(1; Taylor v. 
Urand Trunk B. Co., 4 O.L.R. 357; Parker v. South Eastern 
By. Co., 2 C.P.D. 410, 421; New York Life v. McMaster, 87 Fed. 
Rep. 63.

The medical examiner was, no doubt, the agent of the de­
fendants for the purpose of putting the questions, but he was 
not their agent for the purpose of inserting wrong answers or 
suppressing the true answers to the detriment of the insurers 
and to the benefit of the applicant. This proposition is supported 
by Biggar v. Bock Life Assce. Co., (1902] 1 K.B. 516, and New 
York Life v. Fletcher, 117 U.S. 519, above cited, and they have 
been approved in Phœnix Assce. Co. v. Bcrcchree, 3 Common­
wealth (Aust.) 946.

In Joel v. Law Union and Crown, [1908] 2 K.B. 863, Lord 
Justice Moulton expressed the opinion that the replies of the 
applicant in that case to the medical examiner were only in­
tended as statements made by her, to the best of her knowledge, 
for the purpose of assisting the medical referee and the com­
pany to judge of the risk they were taking. But in that case 
there was nothing in the signed documents which made the
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accuracy of the answers to the medical examiner a condition of 
the contract, or the basis of the contract, as was done in the 
present ease.

I have treated the warranty given by the applicant in this 
case, according to its purport, as one given to the best of his 
knowledge, information and belief, and not as an unconditional 
one. Hut I think that information relating to material matters 
within the knowledge of the applicant, which he was bound to 
furnish as the very basis of the contract, was concealed and not 
transmitted to the company. The company was misled as to 
facts which would materially affect the risk, and these facts were 
known to the .‘ant.

The conversations which took place, before the application 
was signed, between Dr. Langrill and Bremner, the company’s 
agent, do not, in my view, affect the contract between the appli­
cant and the company. Bremner was an agent, to receive and 
forward applications. It was not his duty to ascertain facts 
relating to the health of the applicant, and a statement by Dr. 
Langrill that it was safe to insure the applicant, although he 
denies having made any such statement, would be irrelevant 
and would not affect either party to the contract. The only 
effect of these conversations, which were introduced by the plain­
tiff, was to shew that there had been some discussion and some 
doubt as to whether the applicant was in a condition of health 
to pass examination for life insurance.

In a case like the present, sympathy always runs strongly 
with the widow who is seeking to recover insurance on the life 
of her deceased husband, but cases must be decided apart froi. 
sympathy and in the cold light of the facts and of the law to be 

> each.
I regret that I must arrive at the conclusion that the appeal 

should be allowed, and the plaintiff’s action dismissed.
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Cameron, J.A.:—The facts in this case are set out in the cemeron, j.a. 
judgment of the learned trial Judge, who entered judgment for 
the plaintiff for the amount of the policy sued upon.

In moving to set aside this judgment, counsel for the defen­
dant company pointed out that the assured, on October 14, 1009, 
saw Dr. Langrill, who diagnosed his case as one of mitral regurgita­
tion, prescribed for it and told the assured what the trouble was.

I said it was heart trouble that bothered him and heart troubled him 
and I gave (told?) him how he. could conduct himself so as to benefit 
from this disease: p. 35.
About seven weeks after that the assured came again, when 

the doctor continued the same advice he had previously given, 
and told him to take four or five bottles moVe of the medicine 
he had prescribed. The assured continued to get the medicine 
until late in February.

2—8 D.L.R.
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The assurance was effected in February, 1910, and the policy 
actually issued March 24 of that year.

In August, 1910, the assured went to consult Dr. Moir (in 
the absence of Dr. Langrill), and, on a second interview with 
him, Dr. Moir diagnosed the case as one of mitral regurgitation 
also.

On December 4, 1910, the assured died from embolus following 
heart disease, as the learned Judge finds. The death certificate, 
which was filed, was signed by Dr. Langrill, and assigned therein as 
the cause of death, “embolus following heart disease.” In this 
view Dr. Moir seems to concur.

It is urged that the answers of the applicant to questions 
8 (c), 8 (t) and 9 by the medical examiner were untrue; that 
they are made part of the application and of the policy; and 
that, whether fraudulently made or not, the policy, being founded 
on untrue representations, must fall to the ground.

As to these answers, we arc referred to Porter on Insurance, 
p. 183. If an applicant for insurance is required to sign answers 
to questions which are part of the policy, it is his duty to read 
them before signing, and it will be presumed that he did. In 
support of this are cited New York Life v. Fletcher, 117 U.8. 
519, and Biggar v. Hock Life, (1902) 1 K.B. 51G, in which latter 
case the former is quoted with approval. See also Fhœnix 
v. Bcrechrec, 3 Com. 946, and Kniseley v. British America Assce. 
Co., 32 O.R. 276. It is the contention that, on these authorities, 
the assured having answered question 9 untruly, the defendant 
must succeed. But Dr. Wright admits the deceased did call 
his attention to the fact that he had been to see Dr. Langrill 
a short time previously and that he had then been prescribed for. 
That Dr. Wright failed to get this answer correctly cannot preju­
dice the Inmeficiary’s right to bring this action. It cannot surely 
be argued that Dr. Wright became the agent of the deceased 
in neglecting to set forth with accuracy the information given 
him. The reasoning applied in Biggar v. Hock Life, (1902) 1 
K.B. 516, that where the agent, whose authority from the com­
pany was limited, wrote in untrue answers in the application, 
he did so, not as agent for the company, but as agent for the 
applicant, cannot fairly be extended to cover this case, where 
the information was furnished by the applicant in good faith, 
but, by an oversight of the medical officer, whose duty it was 
to put it in writing, was not written down, though he thought 
he had done so. A question arises whether the condition in the 
policy applies to written answers and statements only. It does 
not seem to exclude verbal answers.

It was further argued that the correctness of the answers 
was warranted by the terms of the policy, and that such warranty 
was absolute, irrespective of the materiality of the answers, and 
that, even if there were no fraud or concealment, the plaintiff
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must fail. It is the truth and not the materiality of the state­
ments that governs.

In support of this view there was cited to us Anderson v. 
Fitzgerald, 4 H.L.C. 484, where it is stated that

that principle (involved in the distinction between a warranty and a 
representation) has no application to a case where it is part of the con­
tract, as it is true, that if a particular statement is untrue, then the 
contract shall be at an end: p. 504.
We were also referred to Thomson v. Weems, 9 A.C. 671, where 

Lord Blackburn said, at p. 683:—
It is competent to the contracting parties, if both agree to it and 

sufficiently express their intention so to agree, to make the actual exist­
ence of anything a condition precedent to the inception of any con­
tract; and, if they do so, the non-existence of that thing is a good 
defence. And it is not of any importance whether the existence of that 
thing was or was not material: the parties would not have made it 
a part of their contract if they had not thought it material, and they 
have a right to determine for themselves what they shall deem material.

Porter on Insurance, p. 165-166; Russell v. Canada Life, 32 
U.C.C.P. 256, and Jordan v. Provincial Provident, 28 Can. 8.C.R. 
554, were also referred to. That a contract of insurance is a 
contract uberrimae fidei demanding full disclosure is well settled. 
That is the law, apart from any contract: Joel v. Law Union 
and Crown, (1908) 2 K.B. 863.

The contention of the plaintiff is that the warranty in the 
application which forms part of the contract is not absolute and 
unqualified, and that it is throughout subject to the reservation 
that the statements therein made and referred to are true to the 
best of the knowledge, information and belief of the applicant. 
The learned trial Judge says expressly, “I cannot find that the 
applicant knowingly made untrue answers,” and, after a perusal 
of the evidence, I must say that, while there are difficulties, 
nevertheless I can see no adequate reason for reversing this finding 
of fact. There arc contradictions, and the trial Judge had the 
witnesses in view on their examination and cross-examination. 
I would say, upon consideration of the evidence, that it seems 
to me that the applicant, a man of good repute and standing, 
acted at his interview with the medical examiner and otherwise 
as an honest man desirous of affording the company full informa­
tion.

What construction, then, arc we to place upon the warranty 
in the application? It did seem to me, on my first perusal, that 
the words, “to the best of my knowledge, information and belief,” 
could not, on a strict grammatical construction, be carried for­
ward to the succeeding sulxlivisions of the paragraph. But the 
judgment of the Supreme Court in Confederation Life v. Miller, 
14 Can. S.C.R. 330, at 344, gives the rule of construction to be 
followed :—
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The* rule of construction is that the language of the warranty being 
framed by the defendants themselves, the warranty must be read in 
the sense in which the person who was required to sign it should reason­
ably have understood it, and it is impossible to conceive that a person 
who was interrogated as to his knowledge and belief in respect of the 
matters enquired into could have understood that, notwithstanding 
that he should answer the questions put to him truly, according to the 
utmost of his knowledge and belief, he should, nevertheless, forfeit his 
policy if through ignorance the facts as stated by him should not prove 
to be absolutely true, apart altogether from his knowledge and belief.

Where the policy provides only against intentional misstatements, 
an innocent misrepresentation in the declaration, though the latter is 
made the basis of the contract, will not avoid it.

Halsbury, Laws of England, vol. 17, sec. 1103, citing Fowkes 
v. Manchester, 3 B. ti. 017; Hem mi tigs v. Sceptre Life, [1905] 
1 Ch. 305; and Joel v. Law Union and Crown, (1008) 2 K.B. 
803. In this last case it was held that the answers to the ques­
tions by the applicant were not part of the policy, but, neverthe­
less, there was an obligation to make a full disclosure of material 
facts. The answers of the applicant to the questions were merely 
statements

to the best of her knowledge for the purpose of assisting the medical 
referee and the company to judge of the goodness of her life, i.e., of the 
risk they were taking.

Per Lord Justice Fletcher Moulton, 889. It is important to notice 
that tin-

onus of proving non-disclosure or concealment is on the insurance office. 
Per Vaughan-Williatns, p. 880.

I think the judgment of the trial Judge should stand, and that 
the appeal should be dismissed.

Haooart, J.A.:—The trial Judge gives the facts in detail. He 
accepts the version of the witness Bremner, where there is a 
difference between his story and that of Dr. Langrill.

The deceased was not anxious to enter into the contract of 
msurance. For two years he had been canvassed at different 
times by the agent Bremner, and, when he finally consented, 
he frankly told the agent that Langrill had been treating him, and 
said that he might not pass. The agent saw Langrill, who sug­
gested that they should wait awhile, and, if we believe Bremner, 
as the trial Judge did, Langrill, after the lapse of a short time, 
intimated that it would be safe to insure the man.

The application or proposal was signed in the usual way. 
The applicant was examined by the defendants’ regular medical 
officer; the policy was issued and the premium paid.

The defendants deny liability, on the grounds that the assured 
did not make an honest disclosure in his application and answers 
to the medical officer, that the truth of his answers was warranted 
and expressly made the basis of the contract.
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Sawyer certainly did not appear to be eager to make the 
contract. The witnesses speak of him as an honest, truthful 
man. I cannot gather from the evidence that Sawyer ever 
thought he had an incurable disca.sc. The suggestion of Dr. 
Langrill to wait would mean to him that it was a passing trouble, 
and that time and treatment would cure it. And the fact that 
the examining physician did not detect any signs of serious ail­
ment would corroborate the view that, the assured considered 
himself in the enjoyment of good health, and had no thought or 
reason to think that he was afflicted with a fatal disease, and, 
when he was answering the many questions of a more or less 
technical nature, that any past troubles were not present to his 
mind and that his answers were true to the best of his belief. 
I can understand that the assured had considered that the trouble 
for which Langrill had treated him had passed away or that it 
was not present to his mind, and, as to the answer to the other 
question as to when he had been last treated, Dr. Wright, the 
physician, admits that during the examination the proper informa­
tion had been given him, and it was owing to his neglect or for­
getfulness that the correct statement was not written in the 
formal papers.

At the foot of the list of questions to which answers were 
made to the medical examiner, there is this declaration:—

I, the undersigned applicant, hereby declare . . . that, to the 
best of my knowledge, information and belief, each of the above answers 
is full, complete and true, and is a continuation of and forms a part of 
my application for assurance. . . .
There is a similar declaration in the application filled out by 

the agent, and in the policy it is agreed that the declaration shall 
fonn the basis of the contract. In all arc the words of limita­
tion “to the best of my knowledge, information and belief.”

The defendants contend that this stipulation is an absolute 
warranty, and that the accuracy of the information contained 
in the answers goes to the basis of the contract, and New York 
Life v. Fletcher, 117 U.S. 519; Biggar v. Rock Life Assce., [1902] 
1 K.B. 516; Phoenix Ins. v. Berechrce, 3 Com. 946; Kniseley 
v. British Am. Assce., 32 O.R. 376; Taylor v. G.T.R. Co., 4 O.L.R. 
357; American Abell v. Tourond, 19 Man. L.R. 660; Anderson 
v. Fitzgerald, 4 H.L.C. 484; Thomson v. Weems, 9 A.C. 671; 
Russell v. Canada Life, 32 U.C.C.P. 256, are some of the authori­
ties relied on by the defendants.

Notice the words of limitation, “to the best of my knowledge, 
information and l>elief.”

In the cases above referred to I cannot find such qualifying 
words standing in the same relation to the context. They all 
go to establish the principle that the insurer is entitled to a full 
and truthful disclosure of all the facta so far as the insured knows 
them.
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Did Sawyer give truthful answers to the physician's inter­
rogatories?

In Confederation Life v. Miller, 14 Can. S.C.R. 330, the appli­
cation contained a declaration in which the applicant warranted 
and guaranteed that the answers were true according to the 
best of his knowledge and belief, and agreed that the proposal 
should be the basis of the contract, and that any misstatement 
or suppression of facts in his answers to the questions, or in his 
answers to the medical examiner, should render the policy void. 
It was held, affirming the judgment of the Court below, that 
this was not a warranty of the absolute truth of the answers of 
the applicant, but that the whole declaration was qualified by 
the words, “to the best of my knowledge and belief.” The ob­
servations of Mr. Justice (îwynne, on p. 344, arc applicable to 
the present case. He says:—

Now, this statement being qualified by the words, “to the best of 
my knowledge and belief,” van only be untrue if the contrary to what 
is stated be the- truth—namely, that to his knowledge and belief he had 
received some other serious i>ersonal injury than that stated. Whether 
that was so or not was for the jury to say, and the learned Judge left 
to them all the evidence from which they might infer what was the 
knowledge and belief of the applicant upon the point in question. The 
rule of construction that, the language of the warranty being framed 
by the defendants themselves, the warranty must be read in the sense 
in which the jwi-son who was required to sign it should reasonably have 
understood it, and it is impossible to conceive that a person who was 
interrogated as to his knowledge and belief in respect to the matters 
inquired into could have understood that, notwithstanding he should 
answer the questions put to him truly according to the utmost of his 
knowledge and belief, he should, nevertheless, forfeit his |>olicy if 
through ignorance the facts ns stated by him should not prove to be 
absolutely true, apart altogether from his knowledge and belief.
This case was approved and followed in Metropolitan Life 

v. Montreal Coal Co., 35 Can. S.C.R. 266, where it was held 
that, unless tin1 evidence so strongly predominates against the 
verdict as to lead to the conclusion that the jury have either 
wilfully disregarded the evidence or failed to understand or appre­
ciate it, a new trial ought not to be granted. On the applica­
tion for life insurance the applicant stated, in reply to questions 
as to insurances on his life then in force, that he carried policies 
in several life companies, but omitted to mention two accident 
policies. The policy provided that the statements in the appli­
cation should be warranties and form part of the contract. The 
language of the warranty, being framed by the company, should 
be read in the sense in which "the person required to sign it should 
have reasonably understood, the words should be construed contra 
proferentea and.in favour of the assured: Joel v. Law Union and 
Crown, [1008] 2 K.B. 803. In this case the proposal contained a 
declaration that the statements so made were, “to the best of 
her knowledge and belief,” true, and she agreed that the pro-
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posai and declaration should he the basis of the contract. Sub­
sequently she answered questions, on her medical examination, 
which were filled in by the doctor. She was asked to give the 
names of medical men consulted by her, and whether, among 
other complaints, she had ever suffered from mental derange­
ment. In answer to the first question, she had left out the name 
of a doctor she had consulted, and to the second she answered 
in the negative, while, as a matter of fact, she had been confined 
for acute mania, although not aware of the fact. The two grounds 
of defence were—first, it was claimed that the accuracy of the 
answers was a condition precedent to the validity of the policy; 
and. second, misstatement and non-disclosure of material facts. 

Vaughan-Williams, L.J., at pp. 874-5, says:—
I do not think there is anything in law to make the truth of the 

answers a condition precedent to the liability of the defendants on the 
policy, and if the truth of the answer were not such a condition, it comes 
within the statement of Willes, J., in his judgment in WheeUon v. 
liar dint y, 8 E. & B. 232. 299, where he says: “Unless it were untrue 
to the knowledge of the plaintiffs, and. therefore, fraudulent, the mere 
untruth of it would not avoid any policy in which it was introduced, 
the policy containing no express stipulation to that effect.”
And at p. 880:—

The onus of proving non-disclosure or concealment is on the insurance 
office.
And, at p. 884, Fletcher-Moulton, L.J., says:—

But, in my opinion, there is a point here which often is not sufficiently 
kept in mind. The duty is a duty to disclose, and you cannot disclose 
what you do not know. The obligation to disclose, therefore, neces­
sarily depends on the knowledge you possess.
And, addressing himself to the interrogatories of the physician, 

he remarks:—
I entertain the strongest opinion that the accuracy of the replies to 

the doctor who examined her was not a contractual limitation or con­
dition of the contract, but that these replies were and were intended 
by both parties to he only statements by her, to the best of her know­
ledge, for the purpose of assisting the medical referee and the company 
to judge of the goodness of her life the risk they were taking.

MAN.
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In Halsbury’s Laws of England, voi. 17, sec. 1102, the fore­
going propositions are condensed as follows:—

Although a warranty must be strictly complied with, nevertheless 
such a construction will be given to it as will give effect to the meaning 
which the parties must be presumed to have intended, and if a person 
states in the declaration merely what he believes or is informed that 
a certain fact is true or that he is not aware of any circumstance tending 
to shorten his life, the warranty only extends to the state of his belief, 
information and knowledge, and not to the facts of which he is bona fide 
unaware.
Chief Justice Strong (then Mr. Justice Strong), in North 

British v. Me Lilian, 21 Can. S.C.R. 288, 207, discussing the
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effect of n similar declaration where the limiting words were, 
“So far as the same are known to the applicant and material to 
the risk," says:—

I do not agree in the meaning and construction attributed to this 
clause at the foot of the application which is relied on by the appellants 
and which is set forth in their factum. This would make the applicant 
pledge himself to the truth and materiality of his statements abso­
lutely. which is just what the words, “so far as the same are known and 
material to the risk,” protect him against. It would be imjiossible 
to attribute to these words the meaning contended for without per­
verting the language actually used. It apjicars to me that the re­
spondent only undertook to affirm the truth of his statements so far 
as they were known to him. and as they were material to the risk.
1 cannot agree with the defendants’ contention that the 

doctor was the agent of the assured when he filled in the answers 
to the interrogatories administered by him. The doctor was, I 
assume, the paid servant of the defendants. He took his instruc­
tions from them; reported to them direct. It was a confidential 
relationship. Is he, then, the agent for the company in every­
thing excepting when he makes a mistake to the prejudice of the 
assured? He admits that he got information during the examina­
tion which should have been incorporated in the answers. The 
defendants ought not to be allowed to set up such a defence.

If 1 accept the finding of facts of the trial Judge, and take 
his estimate of the value of the testimony of the respective wit­
nesses, and believe that the assured made truthful answers ac­
cording to the best of his knowledge, information and belief, at 
the time he was questioned, then the defendants, upon whom the 
onus lies, have failed to establish the defence of misstatement 
and concealment.

The appeal should be dismissed with costs.

Appeal dismissed, Perdue, J.A., dissenting.

BC POWELI. v. CITY OF VANCOUVER.
----- Itritish Columbia Court of Appeal, Mart Iona Id, C.J.A., Irving, Marlin, and
0. A. (lalliher, JJ.A. November 5, 1912.
1912 1. Trusts (8 11)—24)—Resulting trusts—Conveyance of land as city

HALL HITE—AGREEMENT TO “.MAINTAIN” CITY HALL THERE.
Where the owner of several parcels of land conveys certain of them 

to a city corporation under a stipulation that the grantee shall 
“maintain,” on the site ho granted, its city hall, and where the deed 
of conveyance makes no provision that the city hall shall be main­
tained there “for all time” or to any such effect, and where it may 
reasonably be inferred that the grantor in executing the deed con­
templated that a city hall ho located near his remaining lots for a 
limited time would meet his purposes by enhancing the value of his 
adjacent property, there is no resulting trust in favour of the grantor, 
in the event of the grantee (owing to rapid city expansion) build­
ing a new city hall on a different site, approved by the ratepayers 
of the city.

ItfmifA v. Cooke, 11891] A.C. 297, followed. 1
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•2. Dims (g II E 4—60)—Construction—Use of word • maintain" in deed
OF GIFT.

A provision in a deed of gift that the donee municipality was to 
• maintain" a city hall on the site does not mean “maintain for all

Appeal by the plaintiff from the judgment of Clement, J. 
The appeal was dismissed.
Hodwcll, K.C., and Mayers, for plaintiff.
IV. A. Macdonald, K.C., for respondent.

B.C.
cTÂ.
1912

Powell

Vancouver.

Bodwell, K.C., and Mayers, for appellant :—We submit that Argument 
the property was given for a specific purpose, and while the cor­
poration could not be compelled to keep the city hall in that 
location for ever, yet if its situation is changed, the property 
reverts to the donor.

There is a resulting trust here. They cited and referred to:
Hayes v. Kingdomc, 1 Vcrn. 33; Johnson v. Hall, 5 DeG. & Sm.
85; Eduards v. Pike, 1 Eden 267 ; Wally rave v. Tebhs, 2 K. & J.
313 ; Hutchins v. Lee, 1 Atk. 447 ; Young v. Peachy, 2 Atk. 254; 
ItochcfoucauUl v. Boustead, [1897] 1 Ch. 196; Ilaigh v. Kaye,
L.H. 7 Ch. App. 469; lit Duke of Marlborough, [1894] 2 Ch.
133; Briggs v. Ncivswander, 32 Can. S.C.It. 405; Allen v. Mac- 
Pherson, 1 H.L.C. 191 ; Barnesly v. Powcl, 1 Ves. Sen. 283, 287 ;
Jessup v. Grand Trunk Ii. Co., 7 A.R. (Ont.) 128. Here the 
donees were not only to place the building on the site granted, 
but also to maintain it there.

IV. A. Macdonald, K.C., and E. J. F. Jones, for respondent 
corporation :—The undertaking to maintain the city hall on the 
site granted must be construed reasonably ; it cannot lie taken 
to have been intended to apply to all time. We have made a 
substantial compliance with the terms or rather understanding 
on which the gift was made. There has been consideration for 
the gift. The eases on resulting trust do not apply to a muni­
cipal corporation. We rely on the findings of the trial Judge. 
Further, there has been delay on the part of the plaintiff in 
taking action. The change in the location of the city hall took 
place in 1897, and action was not commenced by him until 1910.

Bodwell, in reply:—We protested, but it was not until after 
various arrangements suggested by us had been declined, that 
it was finally intimated to us that nothing would be done by 
the corporation to carry out our understanding of the bargain. 
Laches must be coupled with acquiescence, actual as inferential. 
The deed contains evidence of a trust; when the trust could 
not be continued then then* was an end of it. There cannot be 
part performance ; the property was given, not for general muni­
cipal purposes, but for a specific purpose, and that having failed, 
the consideration is gone.
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Macdonald, C.J.A. :—I would dismiss this appeal. I agree 
entirely with the trial Judge.

Irving, J.A. :—I would dismiss this appeal. Mr. Rod well 
does not claim that there can be deduced from the language of 
the conveyance any condition subsequent. He rests his case on 

Vancouver, doctrine of resulting trusts, and failure of consideration,
---- and argues that the trust is created by the failure of the inten-

inhiK. j.A. tjon manifested by the language of the deed.
1 am unable to see anything in this deed except a conveyance 

in fee to the corporation in consideration of something to be 
done by the corporation ; that something, in my opinion, has 
been done. If it is intended to have a resulting trust, the ordin­
ary and familiar mode of doing that is by saying so on the face 
of the instrument: Smith v. Cooke, 11891 ] A.C. 297, 299. The 
deed does not contain apt words to the effect that “maintain” 
shall mean “maintain for all time to come.” The words actu­
ally used lead me to believe that the vendor might very well 
have considered it improbable that a new city hall would be re­
quired for many years, and that if a city hall were once estab­
lished upon the lots granted by him, it would remain there a 
sufficient length of time to give an increased value to his pro­
perty in that locality. The omission of the words “for all time,” 
etc., in my opinion are sufficient to rebut the presumption that 
there should be a resulting trust.

It must be remembered that the fixing of a site for a city 
hall is a matter to be determined by the ratepayers, and not by 
the council. The knowledge of this fact must have been present 
to the mind of the grantor’s advisers. The promise to maintain 
the city hall on the lots in question must therefore be read, “sub­
ject to removal at the will of the people.” The vendor might 
well have recognized, and yet, speculating on the probabilities 
of the case, trusted that the people would not alter the character 
of the building for many years.

Mirttn. j.a. Martin, J.A. :—I agree that the plaintiff cannot obtain any 
relief from this Court, in the present form of action at least. 
It is difficult to distinguish this case in principle from the deci­
sion of Mr. Justice Brewer in the United States Circuit Court, 
in Berkley v. Union Pacific B. Co. (1888), 33 Fed. Rep. 794.

It is from one point of view important to hear in mind the 
uncontradicted evidence of the causes that led to the change in 
site. They an* given by the city comptroller, O. F. Baldwin, 
as follows :—

Q. Now then when was there any suggestion on moving from that 
place and what were the circumstances that created that, do you know? 
A. Well, they made several additions to the building hut some years 
after, ten years or so. the place did not suit, it was unsatisfactory 
for all oflices, there wasn't room and they decided to move to an­
other place.

26
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I mention this because during the argument it was suggested, 
on behalf of the defendant, erroneously, I think, that the mere 
fact that the civic authorities had decided to make the change, 
would support the inference that it was a justifiable one. But 
a perusal of the evidence generally shews that the business area 
of the town had been extending very fast and with the increase 
of general business there would be a corresponding increase of Vancouver. 
civic business, and the above citation shews that the old location Mar,inTj.A. 
had become too small, and that the cause of the change was a 
genuine one in the best interests of the community at large. It is 
not easy to say in the face of such facts and the other circum­
stances of this case that the object of the donor has not been 
substantially attained, unless it can be said that that object was 
a fixed location in perpetuity, which, apart from the strict, con­
struction of the deed itself cannot I think be successfully con­
tended, on the evidence before us: it certainly was not so con­
templated by the defendant.

Gali.iiiek, J.A., concurred with Irving, J.A. oaiiiher. j.a.

Appeal dismissed.

B. C.
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EMPIRE SASH & DOOR CO. v. McGREEVY; CANADIAN PACIFIC
R. CO. (garnishees).

Manitoba Hint}'* Bench. (Salt, ,/. Xovcmbci 6, 1912.
1. Garnishment (§101—20)—What subject to garnishment—Money

OWING A CONTRACTOR ON A BUILDINO CONTRACT.
Moneys earned by a contractor under contracts for the erection of 

building*, and payable by instalments as the work progresses on certi­
ficates of the engineer employed by the proprietor, should lie deemed 
to lie “accruing due" and therefore attachable by a garnishing order 
at the suit of a creditor, (a) in the case of a completed contract, at 
the date of completion, ( l> i in the case of a contract abandoned by the 
contractor before completion and subsequently completed by the 
proprietor, at the date of the abandonment ; provided that, in both 
cases, the engineer has subsequently given his certificates shewing that 
the amounts were payable to the contractor, and the garnishee has 
paid the moneys into court, unless it has lieen proved affirmatively that 
the certificate of the engineer was to be a condition precedent to the 
moneys becoming payable.

2. Payment (8 III—25)—Place—Residence of payee.
When a contract is silent as to the place of payment, the money will 

lie payable at the residence of the contractor, although the work is done 
in another Province.

[tiullivan v. (’anfelon, ltl Man. L.R. 044. followed.]
3. Garnishment ( § I € 1—15)—What subject to garnishment.

it is not essential to tin- binding effect of a garnishing order that the 
debt to lie attached should lie one for which action could be brought at 
the date of the order.

[MwPhcrson V. Tisdale. 11 P.R. (Ont.) 2(13. followed.]
4. Garnishment <§ I D—30)—Situs of debt—Money paid into court.

Moneys paid into court in Manitoba by the garnishees could not be 
affected by any legal proceeding» in the courts of another Province.

MAN.
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II la hi no of proceedings to determine the rights of the plain- 
tills as attaching creditors in respect of certain moneys attached 
in garnishment proceedings which the garnishees had paid into 
Court.

E. F. Ilaffncr, for plaintiffs.
A. E. Bowles and W. C. Hamilton, for claimants.
Galt, J. :—This is a matter in the nature of an interpleader 

application. The facts us disclosed by the affidavits and orders 
filed may shortly he stated as follows :—

Vndcr a contract made by the defendant with the garnishees, 
dated April 14th, 1910, the defendant agreed to construct a 
railway station in the town of Cornwall for the sum of $4,083, 
payable in instalments as the work progressed, and on the certi­
ficate of the engineer of said garnishees. On April 19, 1910, the 
defendant agreed with the garnishees to construct certain sec­
tion houses in the Province of Manitoba for the sum of $11,273, 
payable as mentioned in the first contract. On the same day, 
April 19, 1910, the defendant also agreed with the garnishees 
to construct certain section houses in the Province of Alberta 
for the sum of $15,500, payable as in the case of the former two 
contracts. On May 29, 1911. the plaintiff obtained an order 
before judgment ordering that all debts, obligations and liabili­
ties owing, payable or accruing due from the above named gar­
nishees to the above named defendant be attached to answer a 
judgment to be recovered by the above-named plaintiff against 
the above-named defendant up to the amount of $4,900. The 
defendant apparently completed the work provided for in the 
first contract and at the date of said order there was accruing 
due from the garnishees to the defendant the sum of $04 on ac­
count of said first contract, which sum was certified by the engi­
neer of file garnishees as the final instalment payable in respect 
of the said work on the 24th day of August, 1911. After the 
date of said order, hut before the date of the engineer’s certifi­
cate, James M. Eaton commenced an action against said E. J. 
McGrcevy, and on the 17th day of June, 1911, Eaton obtained 
a similar garnishing order as against both the Canadian Pacific 
Railway Co. and the Merchants Rank of Canada as garnishees 
to the extent of $1,471. The interests of the Merchants Bank of 
Canada were subsequently settled and released and need not be 
further referred to.

Under the second contract the defendant made default and 
the Canadian Pacific Railway Co. completed the work themselves 
about July, 1911, and subsequently, on August 25, 1911, the 
company’s engineer certified that the sum of $2,136.25 was due 
under the contract to the defendant.

Under the third contract the defendant also made default and 
the Canadian Pacific Co. completed the work, and on August 6,
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1912, the engineer certified that the sum of $516.19 was due from 
the garnishees to the defendant.

The plaintiff issued further garnishing orders on the 9th day 
of October, 1911, the 5th day of January, 1912, and the Gtli day 
of August, 1912, and Eaton issued further garnishing orders on 
the 10th day of November, 1911, and 14th day of Mardi, 1912.

On or about the 1st day of November, 1911, the defendant 
McCreevy was sued in the District Court of Calgary, in the Pro­
vince of Alberta by the Downie Aldrich Lumber Co., and the 
Canadian Pacific Railway Co. were made parties by a garnish­
ing order served on the last mentioned date. Eaton recovered 
judgment on 25th June. 1912, for $1,655.40 and the Empire 
Sash & Door Co. Ltd. recovered judgment on July 10, 1912. for 
$4,765.47. An application was then made on behalf of the Em­
pire Company against the garnishees, and on September 28, 
1912, an order was made by the Referee in Chambers that the 
garnishees forthwith pay into Court to the credit of this cause 
the sum of $2.426.44. admitted by the garnishees to be due from 
them to the defendant; and it. was further ordered that J. M. 
Eaton, Edwin Bell, Downie Aldrich Lumber Co. and Cushing 
Bros., do appear before the presiding Judge in Chambers on the 
10th day of October, 1912, and state the nature and particulars 
of the claim of each upon the moneys so paid into Court. The 
motion was from time to time adjourned until the 1st day of 
November, when it came on before me. It appears that the 
claims of Edwin Bell, Downie Aldrich Lumber Co. and Cushing 
Bras, all originated in the Province of Alberta, and none of the 
claims have been brought to judgment there. The defendant 
McGreevy, during the period covered by the above transactions, 
has been a resident of Winnipeg, and still resides here. The 
contracts made by him with the garnishees do not specify any 
place of payment.

Having regard to the principle recognized and followed in 
Gullivan v. Cantelou, 16 Man. L.R. 644, the moneys are payable 
in Winnipeg, and the moneys, having been paid into Court 
here, cannot be affected by any legal proceedings in Alberta. 
The only difficulty which presents itself appears to me to be 
the point of time at which the moneys in question became owing, 
payable or accruing due from the garnishees to the defendant. 
Under each of the contracts the moneys were payable in instal­
ments as the work should progress, and upon the certificate of 
the engineer of the garnishees. The material before me does not 
shew whether or not the certificate of the engineer was to be a 
condition precedent to the moneys becoming payable. The affi­
davits of Joseph Ilalpvnny Jeffrey, the accountant of the gar­
nishees, shews that on the 29th day of May, 1911, the date of 
the Empire Company’s first garnishing order, there was accru-
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ing due from the garnishees to the defendant the sum of $04. 
which sum was certified by the engineer of the garnishees as the 
final instalment payable in respect of the said work on the 24th 
day of August, 1911.

In MacPherson v. Tisdale, 11 P.R. (Out.) 261, Chancellor 
Boyd says, at p. 203: “It is not needful that the debt to be 
attached is one for which an action can be brought in order to 
bring into play the garnishing process,” and various instances 
are cited by the learned Judge. See also Tapp v. Joncs, L.R. 10 
Q.B. 591. Jeffrey’s affidavit also shews that the defaults made 
by the defendant in his second and third contracts were made in 
the month of April, 1911, so that the defendant had completed 
all the work which he ever performed under the contracts prior 
to the date of the first garnishing order issued by the Empire 
Sash & Door Co. Ltd. The attitude assumed by the garnishees 
in this matter is also material to be borne in mind. They do not 
and never did take the position that the defendant was not en­
titled to any money under his contracts until the garnishees’ 
engineer chose to give his certificate. On the contrary, Jeffrey 
treats the first item of $64 as being in the position of “accruing 
due” to the defendant at the date of the Empire Company’s 
first garnishing order, although the certificate for it was not 
given by the engineer until August 24, 1911. I assume that if 
the contracts themselves provided otherwise, the parties inter­
ested would have produced evidence of this. Under these cir­
cumstances, I think that all the moneys earned -by the defendant 
MeGreevy under his three contracts with the garnishees were 
accruing due from the garnishees to the defendant at the date of 
the order issued by the Empire Sash & Door Co. Ltd., on the 
29th day of May, 1911, and inasmuch as the amount in Court is 
only $2,430.42, while the plaintiff’s claim is shewn by their 
judgment to amount to $4,765.47, the plaintiffs are entitled to 
all of the moneys in Court.

The plaintiffs are entitled to their costs of this application as 
against the other claimants.

Judgment for plaintiffs.

COX v. CANADIAN BANK OF COMMERCE.
Manitoba Kiiuj'a Bench, Galt, J. November 28, 1912.

1. Costs (8 I—2d)—Taxation—Counterclaim.
For the purposes of taxation a counterclaim must lie regarded as a 

separate action; and. notwithstanding a statutory maximum of costs 
taxable in respect of the dismissal of the principal action, the defend­
ant who succeeds on his counterclaim may be allowed separate costs 
and counsel fees in respect of the latter.

[Lea Soeura v. Forrcat, 20 Man. L.R. 301, applied.]

Tins was an appeal on behalf of the plaintiff from a taxation 
by the senior taxing officer at the conclusion of the litigation

Statement
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between the plaintiff and defendant, which resulted in a dis­
missal of the action with costs and an allowance of the defend­
ant’s counterclaim on a note for $2,000 with costs. The *ase 
was finally decided by the Supreme Court of Canada, Cox v. 
Canadian lianli of Commerce, 5 D.L.R. 372, 40 Can. S.C.K. 564. 
affirming the judgment of the Court of Appeal, which had re­
versed the judgment of the Chief Justice of this Court at the 
trial.

,/. It. Coyne, for plaintiff.
C? //. Locke, for defendants.

Galt, J.:—The pleadings have been referred to by counsel 
on both sides, and it appears to me that several questions were 
raised in the counterclaim which would not necessarily pertain 
to the plaintiff’s claim. It is very difficult to say. without 
having the evidence liefore one, how much of the evidence given 
at the trial, which lasted two and a half days, appertained to 
the claim and how much to the counterclaim; hut I am quite 
satisfied that at least a considerable portion of the evidence must 
have related to the issues set up by the counterclaim.

It has been held in Les Soeurs v. Forrest, 20 Man. L.R. 301, 
that for the purpose of taxation a counterclaim must be regarded 
as a separate action.

In the present instance the defendants, who succeeded, 
brought in two bills of costs for taxation before the senior taxing 
officer. These bills of costs are before me, and I see that, in the 
bill of costs of the defence the bill submitted for taxation 
amounted to $595.50. This included senior counsel fee, 2Vg days, 
$300; junior counsel fee, same time, $200, and some small items 
of disbursements. Under the statute only $300 and disburse­
ments can be allowed, and the taxing officer has allowed the sum 
of $300, but does not in any way segregate the items to which 
he applies it, so that about .$250 has been taxed off the bill by 
reason of the statutory provision.

In the case of the bill of costs of the counterclaim, which 
contains the only fees objected to. the senior taxing officer has 
allowed the senior counsel fee of $60 and junior counsel fee of 
$30 at the trial. It appears to me impossible to say that the 
taxing officer erred in the discretion he exercised in allowing 
these two fees by way of counsel fees on the counterclaim, as it 
was entirely his duty to satisfy himself as to the work performed 
by counsel in respect of both claim and counterclaim, and 1 
cannot but think that where the successful party was obliged to 
lose so large a sum as $250 or thereabouts by virtue of the 
statute applicable to the taxation of the claim, the taxing officer 
might well take this into account in dealing with the costs of 
the counterclaim. He might have taken this amount off the 
counsel fees alone.
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Consequently 1 decline to interfere with the allowance of the 
counsel fees that were allowed by the taxing officer in the Court 
of Appeal. 1 therefore dismiss this appeal with casts.

Appeal dismissed.

B.C. SNELL v. VICTORIA AND VANCOUVER STEVEDORING CO., Limited.

S.C.
1912

Hritish Columbia Supri me Court. Trial before Murphy, J.
March 11, 1912.

1. Master and servant ($IIA4—08)—Personal injury—Stevedore
LOADINU 8111C.

A stevedoring company is under a duty to its employees engaged in 
loading a ship by a winch and tackle, to provide against any fouled 
tackle going over the side of the ship, ami to see that some person is 
on the deck for the purpose of signalling Iho winchmen to stop on the 
fouling of the wires supporting the sling hoard.

2. Damaüks ($ MI-11—lfidfl) — Prospective medical treatment —
Expense.

Damages to the amount of $1,750 are not excessive in an action 
under the Employers’ Liability Act (B.C.) where the plaintif!*, a 
stevedore, was struck between the shoulders by the fall of a “sling 
board” and traumatic neurasthenia resulted, the medical treatment of 
which is particularly expensive.

[Toronto It. Co. v. Toma, 44 Can. 8.C.R. 2fl8, referred to.]
Statement Action by a stevedore under the Employers’ Liability Act 

(B.C.) against his employers for damages for personal injuries. 
The plaintiff was struck by the “sling board” while employed 
in loading a ship, through the negligence of the hatch tender in 
temporarily leaving his post and consequently failing to signal 
the winehman to stop the winch when the wires were in danger 
of getting fouled with the sling board. The empty sling board, 
which had been swung above the stevedores to be lowered, came 
in contact with a wire through this neglect and fell upon and 
injured the plaintiff.

J. A. Russell and .1/. A. Macdonald, for plaintiff.
K. V. Rod well t K.C., and D. A. McDonald, for defendant.

Murphy, J. Murphy, -J.:—To my mind this is a very simple ease; it has 
been laid down by the Supreme Court in Ainslic v. McDougall, 
42 Can. 8.C.R. 420, and followed by the same Court in Brooks 
v. Fakkema, 44 Can. S.C.K. 412, that it is the duty of the 
employer to give his employees a safe place to work. This man 
was in a position of danger. It was therefore the duty of the 
defendant company to see that reasonable precautions were taken 
to protect him. It is alleged that then1 was defective system 
and if I were to adopt the argument of the defendants, I think I
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would have to so find; but I do not find on the facts there was. 
It is true that possibly the swivel hook would have I teen a better 
hook than the shackle hook, but it is common ground that the 
fouling of the wires was likely to have occurred in any event. 
Inasmuch as it is admitted fouling would be dangerous, it was 
the duty of the defendant company in their system to provide 
against any fouled tackle going over the side of the ship. That 
could not be done, in my opinion, by what Mr. Bod well called 
a cog in the wheel; if this man McNeill was a cog in the wheel, 
then 1 would say this defendant company is liable at common 
law for having a defective system. Surely these men could not 
be said to be in a safe place to work unless then* was some 
person on deck whose duty it was to see that fouled tackle did 
not go over the side of the ship, considering the variety and 
multiplicity of actions lieing carried on by the man on the deck. 
That, I hold, involved superintendence of the winehmen, as 1 
find that it is proven that the system was for the winehmen to 
continue moving the platform until they were notified by McNeill 
not to do so.

I find on the facts that the defendants did comply with that ; 
that they had McNeill there and it was McNeill’s duly to see 
that these men were not placed in any greater danger than was 
necessary. I do not think that amounts to defective system ; if 
M Neill was doing his duty and was not guilty of negligence— 
it would make no difference whether there was a regular system 
of signalling or not. so long as the men could notice him whether 
the signal was by a whistle or by a nod or what it was—there 
could have been no accident. There is nothing in the evidence 
to shew that any defective system can be based on the fact that 
an improper signal was used. The cause of the accident was, 
to my mind, the failure of McNeill to perform his duties. IIis 
negligence was probably exaggerated by the fact that it was dark, 
hut I find that he had left the hatch and gone to the side of the 
ship before this fouled tackle came up. In that he failed in his 
duty as , inasmuch as I hold the only way that
the defendant company can escape common law liability is to 
shew they had such superintendence and I do so hold. Then I 
must find they were liable under the Employers’ Liability Act 
end I do so hold.

It is contended on the part of the defendant company that 
this plaintiff is responsible to a very great extent himself for his 
in fortunate condition, and I was rather inclined to take that 
view of it on the medical evidence given on his behalf, but I 
received a very great deal of enlightenment in the evidence of 
Dr. Lillies, lie is apparently a man who has had considerable 
experience in matters of this kind. He told me that this man 
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was suffering from a definite disease—traumatic neurasthenia it 
is called. There is no doubt in my mind that this disease was 
the result, of this accident and it is a very serious disease ; it is 
quite true that he may he well to-morrow and it is equally pos 
sible he may never he well again, and although probably he will 
recover if he gets proper treatment, still it is admitted by the 
doctor that that treatment is costly. Such disease caused hv the 
accident is a ground for damages which ought to he borne by 
the defendants, as laid down in the Toronto It. Co. v. Toms. 44 
Can. S.C.H. 268. The plaintiff is entitled to recover damages to 
such an extent as his injuries are the actual result of tin1 accident. 
I find that his condition is the result of the accident, such acci­
dent being the blow between his shoulders by the sling hoard 
and for which accident the defendant company is responsible. 
It is a very difficult thing to ascertain just what the amount of 
damages should Ih\ but I think I am doing my duty in awarding 
damages to the plaintiff* in the amount of $1,750, and I so award, 
and the costs.

Jiidflmfnt for plaintiff.

D.O.
1912

PAHKALA v. HANNUKSELA
(Decision No. 1.)

Saskatchewan, District Court at Moosomin, .lnthjc Farrell.
September 7, 1912.

1. Appeal (f III E—191)—Service or notice of appeal—Summary
convictions.

V|»oii un appeal from » summary conviction the notice of appeal 
may he serve.I either upon the justice or upon the respondent under 
Cr. ('ode 750 (amendment of 1909), hut where the respondent is nut 
served, more must lie shewn than service upon a person to whom the 
witness, called in proof of service, had licea directed on empiiry for a 
man Itcaring the same surname and initials as the justice; tlv 
appellant should prove that the person served was the justice who 
tried the cast».

2. Costs (♦ 1 —2c)—Appeal prom summary conviction—({cashing ro.:
No N-PROOF OF NOTICE—HEARING AND DETERMINING.

Although Cr. ('ode sec. 755 applies to authorize an order against 
the appellant for costs of an appeal not prosecuted or entered only in 
case a valid notice of appeal has been given from a summary eonvi- 
tion, the Court has power under Code see. 751 to award costs where 
the appeal is brought on for hearing, hut the defendant (respondent' 
succeeds in having the same quashed or dismissed upon objection 
taken that notice of appeal had not been served upon him and that 
there was no sufficient proof of compliance with an alternative method 
of service available to the appellant, viz., service upon the trial justice.

\Ker v. Kdelston, 17 Can. Cr. Cas. 155, disapproved; Ex parte 
Sprague, 8 Can. Cr. Cas. 109, considered. 1

3. Costs ($ I—2c)—Appeal from summary conviction—Costa UNDER
K! COGNIZANCE ON QUASHING APPEAL.

Where the ap|»ellant has filed his recognizance in the statutory form 
on an appeul from a summary conviction he thereby submits to an award 
of costs against him on the quashing of the appeal for failure to prov. 
compliance with the statutory pre requisites, and this apart from the 
power given under Cr. Code 751.
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This is an appeal from an order of W. T. Blyth, the presid- SASK. 
ing justice of the peace, dismissing the matter of an information p ç 
brought before him by the appellant against the respondent. 1912

C. V. Truscott, for appellant. „-----
.1. /. Procter, for respondent. e r

Farrell, Dist. J. :—This appeal was set down for hearing at niksefa. 
the last sitting of the District Court at Kstcrhtizy, ami was duly t.uJ^nn 
brought on for hearing there. Counsel for the appellant proved 
that all the preliminary steps required by sec. 750 of the Crim­
inal Code had been properly taken, except as to the service of 
the notice of appeal. Objection was taken for the respondent 
that the evidence submitted on that point was not sufficient, and 
in consequence that I ought to dismiss the appeal. The only 
evidence as to the service of said notice was that of a witness, 
who deposed that within the ten days required by said see. 750, 
he had served upon a man in Wapella, who he was informed 
was W. T. Blyth, a true copy of the notice of appeal on file 
herein.

There was no evidence that this Mr. Blyth was the justice 
who tried the case and from whose order therein the appellant 
was here appealing, or that he had any connection with it what­
ever, or that he was ever a justice of the peace. As the appellant 
had not seen fit to serve the respondent, I held that it was all 
the more important that the requirements of the above section 
should be strictly complied with and among other things, that 
the appellant must prove beyond doubt that, he had served the 
notice of appeal upon the justice who tried this case. This, I 
held, he had not done, and dismissed the appeal accordingly for 
want of jurisdiction, and confirmed the order of the magistrate 
below. '1'he question of costs then coming up, it was agreed to 
adjourn the sittings to Moosomin, and argue the question of costs 
there. This was accordingly done. It was argued on behalf 
of the resjFondent that since the amendment of the statutes in 
1394, when the words “whether such notice has been properly 
given or not” were inserted in the sec. 884 (Cr. Code, 1892), 
now section 755 of the Cr. Code (1906), that the prior decision 
against the right of the Court to grant costs in such eases were 
no longer applicable, and that I had jurisdiction to award costs 
here; that in any event the Court had an inherent jurisdiction 
to award costs. Ex parte Sprague, 8 Can. Cr. Cas. 109; and 
the notes of the reporter at p. 122, 36 N.B.R. 213; The King v.
Doliver Mining Co., 10 Can. Cr. Cas. 405, were cited, together 
with the following eases in our own Courts; Hex v. Itrimacomhe,
2 W.L.R. 53; Scott v. Dolphin, 6 W.L.R. 371; McNeill v. Sask.
Hotel Co., 17 W.L.R. 7; where in similar eases to the case at 
bar, costs were awarded. The usual costs were asked for.

Counsel for the appellant quoted no law or cases as bearing
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upon the point at issue, but contented himself in pointing out 
that all the cases cited above were different from the ease before 
us, that in all of these notice had been duly served on the party 
entitled to receive it, whereas here this had not been done, that 
my only authority to grant costs was under sec. 755 of the Code, 
that under*that section I only had such a right “upon proof of 
notice of the appeal to such Court having been given to the per 
son entitled to receive the same” and that as I had held that 
it had not been proven that the person entitled to receive the 
notice of appeal had received it. 1 therefore had no jurisdiction 
to award costs.

If my only authority to award costs in this case is confined 
to that given by sec. 755, I am inclined to think that the conten­
tion of counsel for the appellant is right, and since I have held 
that there has been no proof of service of the notice of appeal. 
I have here no jurisdiction over costs. At the hearing of this 
appeal 1 was inclined to consider I was confined to this section 
for any jurisdiction I might have in the matter of costs, and 
on the argument, counsel for both parties seemed to take the 
same view—but is this so, am I confined to that section 1 Not­
withstanding that some of the cases seem to hold otherwise, there 
does not seem to be any doubt that in the words of Lord Esher 
in London County Council v. West 11am (No. 2). 61 L.J.M.C. 
210; (18021 2 (j.B. at 174 :—

At common law, no Court of common law had jurisdiction to give
costs at all, and that the whole power in those Courts to give costs is
given them by statute.
This would, 1 take it, include rules of Court which arc 

founded on statute. In the matter of appeals from summary 
convictions or orders, four sections of the Criminal Code deal 
with the question of costs, namely, see. 751, where the Appeal 
Court has heard and determined ; section 754, where the appeal 
is heard on its merits, notwithstanding defects in the conviction 
or order, and see. 755, where notice has been given and the 
appeal not prosecuted or abandoned. Each of these sections 
gives the appellate Court full authority to deal with the question 
of costs. The fourth section, namely, sec. 760, makes provision 
on notice for the abandonment of the appeal before the sitting*: 
of the Court appealed to, and thereupon the costs of the appeal 
shall be added to the sum adjudged against the appellant by 
the conviction or order. The power to grant costs under wv. 
755. it has been held in a number of cases, such as McShadd> n 
v. Lachance, 5 Can. Cr. Cas. 43. The Kiny v. Ah Yin (No. 2). 
6 Can. Cr. Cas. 63, only applies to cases where the appellant fails 
to proceed with his appeal and has not abandoned it according 
to law. In both of these cases the appeals were dismissed for 
informalities in launthing the appeal, and Bole, Co. J., before 
whom they came, took the above view of sec. 755
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had no jurisdiction to award costs. It would appear as if, from 
the wording of his judgment in Ex parte Sprague, 8 Can. 
(>. ('as. 1011, 36 N.B.R. 213, this was also the view of Landry, 
.1. At p. 118 he says: “Sec. 884 (our present see. 755) auth­
orizes the Court appealed to to deal with costs when the appel­
lant (haw not prosecute after having given notice of his inten­
tion so to do. The authority, therefore, to impose costs in this 
case, must he looked for outside of any direct statutory auth­
ority.” In Ex parte Sprague, 8 Can. Cr. ('as. 100, 36 N.B.R. 
213, the appeal had been dismissed I>eeaii8e the rwognizance was 
not in proper form. It is to lie noted also that all these cases 
were decided a good many years after this section was amended 
by the addition of the words “whether such notice has been 
properly given or not.” It seems to me that to take this view 
of this section puts a limit to it not intended by the legislature 
and not warranted by the wording of the section itself.

I think there is no doubt that the section was primarily 
intended to prevent frivolous appeals, and it is true that the 
marginal referenee to the section is “Costs when appeal not 
prosecuted,” hut to confine it to such appeals is going too far 
and would deprive respondents of much of the lienefits. in niv 
opinion, intended by the legislature to lie derived from it. The 
words “and though such appeal has not lieen afterwards prose­
cuted or entered” is not in my opinion a condition precedent 
to the granting of costs, but rather intended to enlarge the scope 
of the section, and to make clear its wide scope, so that when 
notice has lieen given and not abandoned under sec. 760, the 
Court appealed to has the authority under this section to award 
costs, no matter how defective the notice may have lieen and 
whether the appeal is entered or not or prosecuted or not. 
Taking this view of this section, I would not have any doubt as 
to my authority under it to grant costs in the present ease, if, 
however, I did not consider the words of the section I haw 
already quoted, requiring proof of notice of appeal on the per­
son entitled to receive it, to be a condition precedent to tin* 
power to grant costs. As far as this ease is concerned, I do not 
see how I can got over those words. The qualifying words of 
the section, “Whether such notice has lieen properly given or 
not,” do not affect the question. The question here is not as 
to whether this notice was properly given or not, but whether 
any kind of a notice at all was given to the person entitled to 
receive it. I have held that there was no proof that such person 
received it, and dismissed the apiieal on that point alone. I 
therefore hold that in this case I have no jurisdiction to award 
<‘<wts under sec. 755.

It is finite clear that the appeal was not heard and dealt 
with on its merits under sec. 754, so that this section does not
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apply. Then as to see. 751. The first part of this section 
enacts :—

Thi» Court to which such appeal is niaile shall thereupon hear an<l 
determine the matter of appeal ami make such order therein, with or 
without costs to either party, including the costs of the Court below, 
ns seems meet to the Court.

The authority given by this section over costs largely depends 
upon the interpretation given to the words “hear and déter­
mine.” In Rc Madden, 31 U.C.R. 333. there was an appeal to 
the general sessions; objection being raised to the notice of 
appeal, the chairman sustained the objection and dismissed the 
appeal with costs. On motion to set aside an order for prohi­
bition, Wilson, J., practically held that the words ‘‘shall hear 
and determine the appeal” means ‘‘shall decide it on the 
merits,” and therefore as this had not been done the chairman 
had no power to award costs. The words of his judgment on 
this point are:—

The question in, what is the meaning of the words “the Court shall 
hear and <i nine the matter of the appeal*’? They arc very similar 
to those m in the Imperial Act, 3 & 6 Wm. IV. ch. 50, “on hearing 
and finally ..etermining thv matter of such appeal,” on which language 
the Court, in Regina v. Padwiek, 8 E. & B. 704, declared the sessions 
had no power to adjudge coats when they dismissed an appeal because 
they hail no jurisdiction to try it. or when the case was disposed of 
not upon the merits.

The wording of the section of the Act under which this 
decision was given was the same as that of sec. 751 of the Code 
(pioted above.

Re Madden, 31 U.C.R. 333, was followed in Regina v. Bcckcr 
(1891), 20 O.R. 676. There an appeal had been dismissed 
because of a defective recognizance with costs. MacMahon, J.. 
in granting the order for prohibition says in his judgment:—

There has been no amendment to the statute since Re Madden, 31 
U.C.R. 333, in which it was held by Wilson, J., upon the authority of 
Regina v. Padwiek, 8 E. & B. 704, that the sessions had no power to 
award costs on dismissing an appeal for want of proper notice of 
appeal, holding that the words of the R.S.C., ch. 178, sec. 77 (d) * * shall 
hear and determine the appeal” mean “decide it upon the merits.” 
The respondent's counsel objecting to the recognizance, it was impos 
siblc that the appeal should be henni ami determined on its merits; 
ami if not so heard, the sessions had no power over costs. See also 
Regina v. Recorder of Bolton, 2 D. & L. 510.

It was argued before me that as the section of the Code 
corresponding to the present sec. 755 had been annulled by thv 
insertion of the words I have already (pioted, these cases are no 
longer applicable. I do not think that contention is well found 
ed. In neither Re Madden, 31 U.C.R. 333, nor Regina v. Bcckcr, 
20 O.R. 676, was the question ever raised as to the applicability
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or inapplicability of the section corresponding to said sec. 755 
or to the power of the Court to award costs under it, and while 
in the Bicker case (Kef V. Beck,r, 20 O.ll. «76) the section was 
as applicable then as it is now in its amended form, ns there 
then was no question as to the notice, the irregularity there was 
in the form of the recognizance. These cases are the decisions of 
two Judges of the Ontario Court as to whether when an appeal 
has been dismissed because of non-compliance with the prelim­
inary statutory requirements hi such appeals, the Court could 
award costs under sec. 751 only. In these cases it was held that 
the Court had no such authority because the appeals must first 
he “heard and determined,” which was interpreted to mean 
“decided on the merits." No attempt was made to construe the 
section corresponding to sec. 755 or to decide what authority, 
if any, the Court had to award costs under it—the point was not 
even argued. As against the judgment expressed in the last 
two cases cited, which in each case is the finding of a single 
Judge, although a very eminent one, wc have the later judgment 
of the full Supreme Court of New Brunswick, composed of the 
Chief Justice and four other Judges in Ex parle Sprague 
(1903), 8 Can. Cr. Cas. 109, 36 N.B.I1. 213. Here the appeal 
had been dismissed because of the insufficiency of the recogniz­
ance filed, and the Judge so dismissing it awarded costs to the 
respondent. The matter came before the full Court on an order 
nisi to quash the said order, on the grounds that the County 
Court Judge, not having heard the appeal on the merits, had 
no jurisdiction to award costs, and that part of the order should 
be quashed.

He Mathieu, 31 U.C.R. 333, and Regina v. Becker, 20 O.K. 
676, were cited on the argument. In the judgment of Landry, 
J., one of the Judges deciding that case, it may be noted that he 
says that the judgment of MacMahon, J„ in Regina v. Becker, 
20 O.R. 676, was confirmed by Galt, C.J., and Rose. J. A 
reference to that ease will shew that he is mistaken. There was 
an appeal to the Divisional Court by the appellant from the 
judgment of MacMahon, J., but it was only as to the appellant's 
right to a certiorari. Judge MacMahon's judgment as to the 
right to award costs was not under review, was not referred to 
in any way by the Divisional Court, and was not therefore con­
firmed by them. What they did was to allow a certiorari which 
had been refused by MacMahon, J., but on other grounds than 
those argued before him. The unanimous judgment of the Court 
in Ex parle Sprague, 8 Can. Cr. Cas. 109, 36 N.B.R. 213, was 
that the Judge hearing the appeal had the authority to award 
costs. In this case all the sections of the Code dealing with the 
question of costs were taken up and considered, as well ns the 
inherent right of the Court to award costs, differing in this
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respect from Re Madden, 31 U.C.R. 333, and Regina v. Becker, 
20 O.R. 676, where only one section was dealt with. As I under­
stand the judgment in Ex parte Sprague, 8 Can. Cr. Cas. 109, 
36 N.B.R. 213, the authority to award costs was decided on two 
grounds, namely, (a) under sec. 751, and (b) the inherent right 
of a Court of appeal to award costs, although all the Judges may 
not have agreed as to both grounds.

Taking the first ground that in such a case as Ex parte 
Sprague, and the case at bar, the Appeal Court has the authority 
to award costs under sec. 751, it seems to me that this is the true 
intention of the legislature when enacting this section. The 
judgments in Re Madden, 31 U.C.R. 333, and Regina v. Becker, 
20 O.R. 676, as to the interpretation of the words “hear and 
determine” in my opinion go too far, if I may be allowed to 
differ from the eminent Judges in those cases. To hold that 
these words mean the hearing and weighing of the evidence pro 
and con bearing on the subject matter of the appeal is, it seems 
to me, to put too narrow a construction upon them. Sec. 754 
provides specifically for the hearing of the appeal upon the 
merits, and it seems to me that if the legislature intended the 
words in see. 751 “hear and determine” to mean “hear and 
decide on the merits, ’ ’ it would have used these words in this 
section as it has in sec. 754.

In Regina v. Lynch (1886), 12 O.R. 372, it was held by 
Wilson, C.J., that the giving of notice of appeal although the 
appeal was not afterwards prosecuted, is “appealing.” In 
Johnston v. O'Reilly (1906), 16 Man. L.R. 405, Mathers, J., 
held that “serving notice of appeal is appealing.” In Ex parte 
Roy (1907), 12 Can. Cr. Cas. 533, 38 N.B.R. 109, Tuck, C.J., 
held that when an appeal had been dismissed by the County 
Court Judge, without dealing with it on the merits, apparently 
for the want of papers that had been before the justice of the 
peace, there was an “appealing,” and in Ex parte McCorquin- 
dalc (1908), 15 Can. Cr. Cas. 187, it was held by the full Court 
of New Brunswick that the defendant by giving notice of appeal 
and afterwards serving reasons for appeal, although the other 
requirements of the Act do not appear to have been done, had 
thereby “appealed.” In all these cases in consequence of the 
finding of the Courts that there was in each case an appeal, 
certiorari was refused. I quote these cases to shew what the 
Courts have held to be “an appeal,” and a sufficient appeal to 
deprive the appellant from another right he might otherwise 
have had, because most of the cases refusing to grant costs go 
on the grounds that in reality there has been no appeal at all. 
The above cases shew what has been held to be an appeal. If 
these findings are correct, then, in the case at bar and similar 
eases, there is an appeal, and if there is an appeal, it must be 
heard and it must be disposed of, or, to put it in other words,
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the appeal Judge must hear it and determine what disposition is 
to be made of it, and having done so, in my view he has heard 
and determined the appeal within the meaning of see. 751. and 
therefore under that section has the power to award costs. How­
ever, whether the argument in this form is sound or not, the 
judgment of the Court in Ex parte Sprague, 8 Can. Cr. Cas. 109. 
36 N.B.R. 213, is not open to such objection. There Hannington, 
J„ ns to the interpretation of sec. 751 at 115, says :—

It is too narrow a construction, I think, to say that the matter of 
appeal is confined to hearing on the evidence or merits of the original 
conviction ; such, I think, was never the intention of the legislature. 
The matter of appeal is, what is More the Judge, and he can either, 
on an objection taken to dismiss it for want of a proper bond before 
hearing on the merits, ns is the practice in the Supreme Court, or 
afterwards on hearing the merits, dismiss or allow it, I cannot conceive 
how it is possible to suppose that the legislature would intend to pro­
vide, if the appellant proceeded rightly and failed, he should pay 
costs; but if he proceeded wrongly, and neglected to follow the statu­
tory provisions necessary for a successful appeal, he should pay no

He also says at. the same page:—
The Judge of the County Court, the notice of appeal having been 

given, and the case duly entered, had ample jurisdiction to hear and 
deal with the appeal upon the motion made by the appellant for its 
hearing and allowance. The case was before him on the docket, and 
he had to dispose of it.

The learned Judge then found that see. 751 was applicable. 
In the case before us, notice of appeal and a recognizance 

was filed and the appeal was set down on the docket to be dis­
posed of. The proceedings on file were regular, and the respond­
ent could not safely remain away as he might when on the face 
of them the proceedings are defective. He could not tell whether 
or not the appellant would l>e able to prove conclusively proper 
service of the notice. As a matter of fact, the appellant had 
another appeal at the same sittings in which the respondent in 
this ease was the respondent in it also. In that appeal the 
appellant, profiting by his experience in the case at bar, by 
additional evidence was able to prove that the justice of the peace 
was properly served with the notice of appeal. The appeal here 
came on to be heard and was strenuously prosecuted and con­
tested at each step, with the result, as I have stated, that I 
dismissed it for want of proof of the proper service of the notice 
of appeal. In view of the decision in Ex parte Sprague, 8 
(’an. Cr. Cas. 109, and the reasons I have given, I think I have 
authority to award costs to the respondent under see. 751. In 
addition to that, we have the example of the Court in The King 
v. Doliver Mining Co., 10 Can. Cr. Cas. 405, and the three cast's 
already cited, where under similar circumstances costs were 
allowed. In one sense these cases do not help us much, for they
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are not decisions as to the right of the Court under the circum­
stances reported, to award costs. The question of costs does not 
seem in any one of them to have been questioned or argued. 
They are, however, of value as shewing the practice followed 
by our own Courts. In the Dolivcr case the notice of appeal 
had been served on the justice of the peace who tried the ease, 
but had not been served on the respondent, as the Code then 
required, so that ease is on all fours with that I am now con­
sidering.

In Rex v. Brimacombe, 2 W.L.R. 53, objection was taken to 
the form of the notice. The report does not disclose whether it 
was served on the proper party or not, but it seems to indicate 
that it was not, but that objection was taken to its form before 
the appellant got that far. Much the same state of affairs exists 
in the report n Scott v. Dolphin, 6 W.L.R. 371 ; objection was 
taken there to the notice, because it was only signed by the clerk 
of the solicitor for the appellant, but the service of the notice 
docs not seem to have been proved. In the Sprague case (Ex 
parte Sprague, 8 Can. Cr. Cas. 109, 36 N.B.R. 213) and in 
McNeill v. Sask. Hotel Co., 17 W.L.R. 7, service of the notice 
was proved. There is only one other case, I think, among our 
own reports bearing on this subject, and that is Rex v. Edel- 
ston, 17 Can. Cr. Cas. 155, 15 W.L.R. 279. There the learned 
District Court Judge held that under sec. 755 of the Code he 
had no jurisdiction to award costs because only one of the two 
justices, who by statute in that case were required to try it, and 
had tried it, had been served with the notice of appeal and there­
fore there was not proper proof that the person entitled to 
receive the notice had so received it. Here again the question of 
costs does not appear to have been argued, and the Judge con­
fines himself to sec. 755. With all due deference to the learned 
Judge, as far as that case deals with the matter of costs, I think 
he is wrong. The justice who did receive the notice was a per­
son entitled to receive it and to hold that because another person, 
who was equally entitled to receive the notice, did not receive it, 
prevents the Court having power to award costs under sec. 755 
to the person who appears and contests the motion is, to say the 
least of it, in my opinion, putting much too narrow a construc­
tion on the section. However, I do not think it material in the 
consideration of the case lie fore us, whether or not there was 
proof of the due service of the notice of appeal, as it is under 
sec. 751 I am finding my authority to award costs, and not 
under sec. 755.

I do not think it is necessary for me here to find as to whether 
this Court as a Court of appeal from summary convictions and 
orders, has an inherent authority to award costs outside of any 
statutory authority. There is a good deal to be said in favour of 
this doctrine. In Ex parte Sprague, 8 Can. Cr. Cas. 109, this
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point was very carefully considered and the Court there found 
that there was that inherent right to award costs. Resides the 
cases cited there, Regina v. Parlby (1889), W.N. 190, 53 J.P. 
744, and Mackintosh v. Lord Advocate, 2 A.C. 41 (ILL. Sc.) 
also are in point. I confess I have some doubts about the doc­
trine. and it seenis to me that if there is any such right it will 
lie found to rest on some statutory enactment or rule of Court 
founded on statute.

There is another phase of the matter which has not been 
raised, but which, I think, is worthy of consideration, and that is, 
has not the appellant here, by entering into and filing his recog­
nizance, expressly given the Court the right to award such eosts 
as they might consider proper! The condition to the bond filed 
is that the appellant will personally appear at the sittings of 
the Court, try the appeal against the order made, “and also 
abide by the judgment of the Court upon such appeal and pay 
such costs as are by the Court awarded, then the recognizance 
to be void, otherwise to remain in full force.”

In London County Council v. West Ham, [1892] 2 Q.B. 173, 
Lopes, L.J., says at 17(i, as to the jurisdiction of the Courts to 
deal with costs on proceedings in certiorari :—

The only jurisdiction they would have would lie under a statute or 
under the recognizance. There is no jurisdiction by any statute; 
therefore it follows that the only jurisdiction to deal with costs would 
tie under the recognizance. But then the recognizance only applies 
where the order is affirmed. If the order is affirmed the successful 
party obtains costs under the recognizance; if the order is quashed, 
there are no costs. That was the state of things before the Judicature 
Acts. In my opinion the Judicature Acts have introduced no change.

And as to the same matter, to quote from Regina v. Parlby 
(1889), W.N. 190 :—

It is therefore by virtue of the recognizance only, and not by virtue 
of any order of the Court, that the prosecutor hail to pay costs if 
the order which he sought to quash was affirmed. If he succeeded in 
quashing it, he got no costs liecause the Court had no original or 
statutory jurisdiction to grant them.

The recognizance filed here, and required to be filed under 
sec. 750 of the Code, goes much further than in the case quoted 
—the costs are flot limited as there, to whether or not the appel­
lant succeeds, but here the appellant covenants to “pay such 
costs as are by the Court awarded.” I am of the opinion that 
outside of sec. 751 I have authority under the recognizance tiled 
herein to award costs. For the reasons given the appellant shall 
pay the costs incurred by the respondent in defending this 
appeal ; and I order that such costs shall be paid by the appellant 
within ten days after taxation thereof to the clerk of this 
Court, to be paid by him to the said respondent.
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Appeal quashed, with costs.
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HANDEL v. O’KELLY.
Manitoba Court of Appeal, lloirrll, C.J.M., Ifiehards. Perdue, Cameron, and 

llaggart, JJ.A. Xovember 18, 1912.

1. Equity ($ I F—35) —Cancellation ok instruments—Rescission of
CONTRACT UNDER SEAL.

lu equity, it is not necessary to the validity of the rescission of a 
scaled document, that such rescission lie elfveted by an instrument 
under seal, but rescission may result from the abandonment of the 
contract by one party and the other accepting the abandonment, and 
this may be implied from their acts, although there is no writing 
whatever.

2. Specific performance (g I E—30)—Sale of lands—Right to re­
medy—Instalment plan—Default in monthly payments.

In a speculative purchase of vacant lands where the purchaser on 
the monthly instalment plan makes a few small monthly payments, 
and then for some years is neither ready nor willing to make any 
further payments and makes none, and where the vendor urges him 
to kee.p up the payments but without effect, and where, upon a tender 
subsequently of the balance of the purchase price the vendor refuses 
to accept it or to carry out the contract, a suit by the purchaser for 
specific performance or in the alternative a refund cannot lie main­
tained. and this especially where time was expressly of the essence.

3. Evidence ($ II E 5—177)—Presumption as to intent—Sale of lands
—Agreement — Inference from acts, shewing abandonment.

Upon an agreement to purchase vacant land on small monthly 
instalments where the purchaser now seeks specific performance and 
the vendor pleads abandonment, the intention of the purchaser to 
abandon the contract may properly be inferred from long continued 
default on the monthly payments.

[Cyc. vol. 1, p. 7, referred to.]

4. Ehtoppel (9 III E—75)—Land puhciiare on instalments—Waiver of
PART DEFAULTS—EFFECT ON FUTURE INSTALMENTS.

Where a purchaser of lands on the small monthly instalment plan 
makes default in the monthly payments, and when* after the occur­
rence of some of such defaults the vendor condones them and waives 
the strict condition as to time, that waiver applies to the instalments 
then overdue and not to those falling due at future dales.

[Barclay v. Messenger, 43 LJ. Ch. 44'», 450, referred to.]

5. Specific performance (1 IE—30)—Rh ht to remedy—Persistent
DEFAULTS IN MONTHLY INSTALMENTS -REPUDIATION.

Where a purchaser buys vacant land on the small monthly instal­
ment plan and after a few monthly payments shews no further in­
tention during a period of three or four yean of continuing the pay­
ment of the instalments, such conduct on the part ofrthe purchaser not 
only d scntitles him to the equitable relief of pecitic performance but 
amounts to a repudiation of the contract.

[Hotce V. Smith, 27 Ch.D. 95, referred to.]

0. Contracts ( g VI A—411 )—Recovering back money paid—Sale of 
land—Default in payment of the bulk of the purchase

Under an agreement of sale of lands on the small monthly instal­
ment plan where the purchaser after a few monthly pnvments aban­
dons the contract by omitting to make any further paynn nf for four 
years, and where the vendors rescind the contract owing t., the pur­
chaser's persistent default, the purchaser by such default disentitles 
himself to any return of the payments which he did make.
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Appeal by defendants from judgment at trial dismissing 
plaintiff’s action for specific performance which, however, gave 
the plaintiff judgment for damages.

The appeal was allowed and judgment below set aside.
E. A. Conde, and W. W. Kennedy, for plaintiff.
W. //. Trueman, for defendants.

Howell, C.J.M., concurred.
Richards, J.A. :—By agreement dated 29th January, 1907, 

made between the plaintiff and defendants, the plaintiff agreed 
to buy from the defendants a lot, as per subdivision of part of 
lot 26 D.G.S. St. James, for $1,000. The cash payment was 
$25, which was to be followed by three equal monthly payments 
of $20 each, to be again followed by 112 monthly payments of $10 
each, and the balance at a later date.

The plaintiff continued making payments up to the 1st 
November, 1907, since which time he has paid nothing.

In October, 1911, the plaintiff caused to be tendered the de­
fendants a sum, apparently sufficient to pay up the whole bal­
ance of purchase money and interest. The defendants then re­
fused to carry out the agreement on their part, and the plaintiff 
brought this action.

The learned trial Judge held the plaintiff guilty of such laches 
as would disentitle him to specific performance, but he held that 
the contract still existed, and gave the plaintiff judgment for 
damages, based on the then excess in value of the lot over the 
contract price. From that judgment the defendants have ap­
pealed.

It is patent that the learned trial Judge believed the plain­
tiff and his witnesses rather than the defendants, and, in deal­
ing with this case, 1 shall deal with it only as it appears from 
the evidence of the plaintiff’s witnesses.

The learned trial Judge held, in effect, that there had been 
no abandonment, or rescission of the contract; but, with every 
respect, it seems to me that that is merely a conclusion to be 
drawn from the evidence, and, with regard to such a conclusion, 
this Court is at liberty to consider the matter as fully as a Court 
of first instance might.

Reading the evidence it appears that this lot was bought for 
speculative purposes, and that the plaintiff expected to be able 
to sell it shortly after making the purchase. He listed it back 
with the defendants for sale, at the time of purchase. After 
1st November, 1907, when the plaintiff ceased making payments, 
he did nothing whatever with regard to the property until about 
the summer of 1908. Then he went to the defendants’ office and 
tried to get back the money which he had paid, and to get rid 
of the liability. He claimed, at this interview, that he had been
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led to make the purchase by misrepresentation. He made no 
promise to continue his payments apparently, but the defend­
ants told him that they would In* lenient with him, and tried to 
get him to continue his payments. lie suggests, in parts of his 
evidence, that lie agreed to do this, but the fact is that he did 
not go hack to the defendants, or make any attempt whatever 
to continue his payments, and treated the matter as it would lie 
treated by a person who had abandoned the contract.

At a later date, which the plaintiff fixes in the fall of 11)10, 
but which the evidence of one of his witnesses, Mr. Levinson, 
seems to shew conclusively, was in the fall of 1909, the plaintiff 
met one of the defendants in the neighbourhood of the lot in 
question, and again tried to get his money hack. The defendant 
told him to go to the defendants’ office and they would settle 
with him. This he did not do, hut he got Mr. Levinson to go 
there on his behalf. Mr. Levinson interceded with one of the 
defendants, and was told that he did not recollect the matter, 
or to that effect, hut that the defendants were not inclined to 
act hardly towards their purchasers, and that, if the plaintiff 
would come in to the defendants’ office, they would treat him 
leniently, provided he would go on making payments. Mr. 
Levinson reported this to the plaintiff, hut the plaintiff never 
thereafter went near the defendants’ office, and nothing fur­
ther occurred until October, 1911, when, the property having 
advanced very considerably in value, the plaintiff caused the 
balance to be tendered, with the result mentioned.

The agreement contains a provision that time shall Is* strictly 
of the essence of the contract, and it seems to me it may well lie 
argued that, with that in the agreement, non-payment at the 
times of payment would work a forfeiture at law in the nature of 
a penalty against which the equitable rules might relieve if the 
action were brought without laches. But the plaintiff in this 
case has l>een distinctly guilty of great laches. All that I can 
see that the defendants ever agreed to as against this position is 
that if the plaintiff would come in they would endeavour to 
make a settlement with him, or would be easy with him on his 
terms of payment. But the plaintiff never so acted as to avail 
himself of this conditional privilege. He did not go to the de­
fendants, or make any attempt whatever to reinstate the agree­
ment.

But there is another way of looking at the matter. The 
plaintiff's evidence, and that of his witness Mr. Downey, seem 
to me to shew beyond doubt that the plaintiff's efforts, in the 
interviews with the defendants, were not directed to reinstating 
the agreement, but rather to getting hack the money which he 
had put in, and, of course, any profits which, if there had been 
a re-sale on his tiehalf, would have lieen made on such re-sale.
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lie had no intention of making further payments, or doing any­
thing further than endeavouring to get out what money he had 
put in and the profits, if there might he any, in case of such re­
sale.

The plaintiff was several times questioned as to what he 
wanted at these interviews. I quote from different places:—

Q. What you rvally wantvil to pet out of this was $107, wasn't it? 
A. I wanted to get my money hack and if there was any profit I wanted 
that. . . .

Q. What you wanted then was to see if you could not get back all 
of that $157? A. I wanted to see what settlement we could come to 
.... and that is just what I wanted to do about that.

Q. You wanted him to sell the lot and let you have hick your $157? 
A. Yes.

Q. And if there was any profit you wanted that? A. Yes.
Q. You made no offer to pay up the arrearages at that time? A. No. 

There are other places in which similar evidence is given, 
hut the above seems to me sufficient to quote.

I can only read such evidence, taken with the fact that, 
though twice invited to go to the defendants’ office and endeav­
our to make some sort of arrangement fdr continuing the pur­
chase, the plaintiff did nut go, as meaning that the plaintiff had 
no intention whatever of paying anything further upon the lot, 
and that he intended to abandon the contract, in so far as fur­
ther carrying it out went. It is true that he says he did not. 
But actions often speak more forcibly than words; and I think 
that principle applicable to this case.

The defendants evidently understood this to l>e the position 
and accepted it, because, about the middle of 1909, they sold 
the lot to one Lawrence. They got the lot back from Lav »e 
afterwards, so that the sale to him only becomes materiel as 
shewing what they understood was the position the plaintiff was 
taking.

Now, I take it that a contract of rescission can, in effect, lie 
made by one party to a contract abandoning it and the other 
accepting the abandonment, and that, I think, is what happened 
lien», from the above facta, and it is no answer to say that, the 
contract In-ing under seal it could only Is» rescinded under seal. 
The rules of equity apply, and in equity it was not necessary to 
the validity of the n»scission of a sealed document that such res­
cission should be effected by an instrument under seal.

Holding the above view, I am of opinion, with every defer­
ence. that the contract was ended liefore action, and before the 
tender of the money in October, 1911. It is not necessary that 
the parties should meet to make a contract of rescission. Such 
a contract may be implied from their acts.

I would, with every respect, set aside the judgment in 
favour of the plaintiff and enter judgment for the defendants.
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As a result of the above holding the plaintiff would not be 
entitled to recover lmek the $157 paid. Mr. Trueman, how­
ever, on defendants’ behalf, agreed that he would not stand 
upon his clients’ rights in that respect, but would allow it to be 
ordered to be repaid.

In my opinion, the judgment in the Court below should be 
set aside and judgment entered there for the defendants with 
costs, and the plaintiff should pay to the defendants their costs 
of this appeal, the $157 to be set off against such costs, or ap­
plied in reduction thereof.

Perdue, J.A. :—The plaintiff' has sued for specific perform­
ance of the contract and, in the alternative, for damages for 
breach of its provisions. The learned trial Judge? found that the 
plaintiff had, by his laches, disentitled himself to specific per­
formance, but awarded him damages against the defendants for 
their refusal to carry out the contract. The trial Judge found 
that the contract still subsisted and that the defendants were 
not entitled to treat it as at an end.

The contract was one for sale of land, the purchase price 
being payable by the plaintiff in monthly instalments of $10 
each extending over a period of about three years and a final 
payment of $505 on 28th January, 1910. The contract was 
dated 28th January, 1907. By an express term it was provided 
that “time shall be in every respect the essence of this agree­
ment.”

On the plaintiff's own shewing, he made no payment or 
offer of payment of any part of the purchase money from Nov­
ember, 1907, until 27th October, 1911, on which latter date he 
tendered the sum of $1,104 as the amount then due and unpaid. 
The total amount paid by the plaintiff was $157 on a purchase 
amounting to $1,000 and interest. The excuse he offers is that 
he saw the defendant Harrison in the summer of 1908 and told 
him he was and that Harrison said it would be all right.
Harrison, he states, at the same time undertook to re-sell the 
land. In the several inteviews which the plaintiff had with the 
defendants, or either of them, his purpose was to get back the 
money he had paid. He shewed no intention of paying any 
part of the arrears. The defendants shewed an inclination to 
treat him leniently if he would make his payments, but 1 think 
it is clear that he had made up his mind not to part with any 
more of his money, so far as this transaction was concerned, 
and to get back, if he could, what he had already paid. The 
learned trial Judge has not found directly that the plaintiff in­
tended to carry out the agreement although his finding that the 
contract still subsisted might inferentially carry with it a find­
ing as to such intention. The question of intention is one which

B0A
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can, I think, be found as well by a Court of review as by a trial 
Judge who heard the witnesses.

Intention is a state of mind to be inferred from the facts 
proven in evidence. Although a party to a suit ma>, in a ease 
like the present, give evidence of the intention he had in doing 
or abstaining from doing certain things, little reliance should be 
placed on that kind of testimony : Phipson, 4th ed., 49. The 
intention of the party should be elicited from his actions, from 
facts and circumstances which would aid in the solution of the 
question and from which his condition of mind might he in­
ferred. It is from the facts and circumstances that the intention 
to abandon is to be discovered, not from the party’s own in­
terested statement afterwards made : see Cyc. L. & Pr., vol. 1, 
P- <.

After carefully perusing the evidence, I have, with great 
respect for the finding of the learned trial Judge, come to the 
conclusion that the plaintiff had no intention of carrying out 
the contract, that lie had in fact abandoned it, and that lie only 
sought to make the best terms lie could in regard to getting 
back the money he had paid. When we find him allowing four 
years to elapse without paying anything upon the numerous in­
stalments of purchase money, and the interest and taxes that 
became payable in the meantime, and failing to see the vendors 
and account for his delay. I think the reasonable conclusion is 
that he had made up his mind to pay no more and to relinquish 
the purchase. Even if the defendants were willing to condone 
his earlier defaults and waive the strict condition as to time, that 
waiver would only apply to instalments then overdue and not 
to those falling due at future dates: Barclay v. Messenger, 48 
I..I Ch. 149, 166.

I think the defendants were justified, under the circum­
stances, in treating the contract as having been abandoned by 
the plaintiff. We find in this case the essentials necessary to 
enable them so to do, that is to say—“acts on the part of the 
purchaser which not only amount to delay sufficient to deprive 
him of the equitable remedy of specific performance, but which 
would make his conduct amount to a repudiation on his part of 
the contract,” per (’otton, L.J., in Howe v. Smith, 27 Ch.D. 89, 
9f>. If the land, which he clearly appears to have bought as a 
speculation, had failed to increase in value, we may reasonably 
conclude that he would never have offered to complete the pur­
chase. It was the increase in the value of the land which in­
duced him, in my opinion, to re assert a claim which he had al­
ready abandoned.

Counsel for defendants expressed, on the argument, their 
consent to a return of the money paid on account, so that no 
question arises as to the disposal to be made of it.

4—8 n.L.a.
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Cameron, J.A.:—The plaintiff (the purchaser) brings this 
action on an agreement dated January 28, 1007, for the sale by 
the defendants to the plaintiff of certain land for the sum of

Cameron, J.A. $1,000 payable $25 in cash and the balance partly ($J80) in 
monthly instalments and partly in a lump sum ($595) on Janu­
ary 28, 1010, and asks, by way of relief, for specific performance 
of the agreement, or, alternatively, for damages and a return of 
the amounts paid, lip to November 1, 1007, the purchaser paid 
$157. Nothing further was paid by the plaintiff either on ac­
count of principal or interest or taxes. On October 27, 1011, 
the plaintiff tendered the defendants $1,104, and a transfer 
under the Real Property Act, and, on refusal, brought this ac­
tion on December 7 following. In the meantime the owners had 
built on and sold the premises.

The agreement contains an express covenant by the pur­
chaser that he will pay the vendors the purchase price with in­
terest on the days and times therein set forth, and concludes 
with the covenant that

time shall lx* in every respect the essence of this agreement.

There is also a provision in the agreement that interest shall 
be paid

on the said sum. or so much thereof as shall from time to time re­
main unpaid whether before or after the same becomes due. 

until the whole of the moneys payable are fully paid, and that 
interest on becoming overdue shall be treated as purchase money 
and bear interest. This would lead directly to the inference 
that the intention of the parties was that the purchaser might 
not be held to the ipsissima verba of the covenant as to time be­
ing the essence. There was obviously a contemplation that the 
payments, both of principal and interest, might be deferred be­
yond the dates fixed in the agreement. But on default of any 
payment of principal, interest or otherwise under the agreement 
it is provided that

the whole purchase money shall become due and payable.

This would be, of course, at the option of the vendors, who, in 
no way bind themselves to a postponement of any payments or 
to divest themselves of any rights or |>ower8 accruing to them in 
the event of default. It is impossible, however, to see how tin- 
purchaser could acquire any rights by reason of the forbearance 
of the vendors in permitting payments to be deferred.

What is the effect of the express covenant making time of 
the essence !

Such an express stipulation will be noticed by the Court among 
other circumstances (including the subject-matter of the contract )

D6B
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in considering the equity to relief against forfeiture: McCaul. Vendors 
nnd Purchasers, p. 88.
And this statement of the law is not ineonsistent with the 

view that the Court may refuse to grant relief in eases of delay 
or negligence, or where the subject-matter of the contract comes 
within certain well-recognized classes. The real point to be 
decided is

whether the case is, under all the cimnnstanrcH, one in which the 
Courts should exercise its power to grant relief against forfeiture or 
not: lb. 89.
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The relief that the Court may give to the purchaser in default 
is similar to that given a mortgagor in the like case

unless the circumstances, such as great ami persistent delay or the 
subject-matter of the contract, make it inequitable to do so: lb. 97. 
Under the terms of the agreement, unless there are extrinsic 

countervailing considerations, it must certainly be taken that 
the purchaser has lost his equitable interest in the land, and 
it is impossible to sec what claim he has for the return of moneys 
paid by him to the vendors which moneys became theirs law­
fully, and are their property to-day. Hut what countervailing 
considerations are there which the plaintiff can, in reason, in­
voke? There is nothing in the terms of the contract as we have 
seen. The total payments made by the purchaser amounted to 
less than one-sixth of the purchase price, a circumstance which 
clearly distinguishes this case from that of Cornwall v. Unison, 
11900] 2 Ch. 298, and four years were allowed to elapse after 
the last payment before the purchaser came forward and offered 
the amount of his payments in arrears. In those four years he 
had done nothing in payment of principal or interest or taxes, 
and the vendors in that time had changed their position. The 
fact is, the property has increased in value; hence the tender 
and this action. Under all these circumstances, it does not seem 
to me that such a case has been made out by the plaintiff that 
this Court should grant him relief.

If the agreement in fpicstion still subsists, the various coven­
ants mi it must subsist also, including that making time the 
essence, to which due weight must be given, as has been stated.

It U generally laid down that where time is of “the essence of the 
contract,” performance after such time will not bo a performance of 
the contract, unies# assented to by the other party. Cyc. IX. 605. 

The extension of time for payment does not affect the valid­
ity or force of the agreement making time the essence: Ilarclag 
v. Messenger, 43 L.J. Ch. 449, 456. Surely then it cannot be 
reasonably contended that the tender, made four years after the 
whole amounts, due and to become due, under the agreement, 
had become payable (which tender was absolutely refused), 
was a performance of the obligations of the purchaser entitling
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him to call upon the vendors for a conveyance. There are not 
here present the circumstances which would prompt the Court 
to grant relief to the plaintiff against the terms of a contract 
to which he is a party and in respect of which he is grossly in 
default.

There is no doubt that a party can effectually abandon his 
equitable rights to real property. This conclusion is plain from 
the decision in Cornwall v. Henson, [1900] 2 Gh. 298. In de­
termining whether there has been an abandonment, the first 
and most important object of inquiry is to ascertain the in­
tention—for there can be no abandonment without the inten 
tion to abandon.

Upon a question of abandonment, a* upon a question of fraud, a 
wide range should be allowed as to evidence, as it is generally only 
from facts and circumstances that the truth is to lie discovered, and 
both parties should 1m* allowed to prove any fact or circumstance from 
which any aid for the solution of the question can lie derived. Cyo. I. 7. 
Was it not here really the intention of the purchaser to 

abandon his rights? Did not his request that the vendors should 
repay him the moneys he had paid under the contract, and from 
which he had irrevocably parted, involve necessarily the total 
abandonment of the contract under which he had made these 
payments? I would say that the answers to these questions 
must, on the evidence, be made in the affirmative and that there 
was on the purchaser’s part an intention to abandon and an 
abandonment in fact.

I submit this view as to there being an abandonment, not 
without some hesitation, as it is not in accord with the finding 
of the learned Chief Justice. Yet it seems to me a conclusion 
that can be fairly and reasonably drawn from those conversa 
tions, facts and circumstances set forth in the evidence which 
are not in dispute; that is to say, disregarding such an episode 
as the interview which the defendant Harrison said he had with 
the plaintiff (Ev., p. 55), which interview the plaintiff denies 
(p. 72). What the plaintiff really wanted from the vendors in 
the interviews he had with them was, as he states, on his cross 
examination, to get his money back and to obtain, if he couhl 
any profit there might be on a re-sale. This obviously involved 
his withdrawal from the original contract (so far as one party 
to a contract can withdraw from it), because the purchaser was 
then in arrears and his request for a return of his instalments 
paid was equivalent to a statement of his determination not to 
comply further with the terms of the agreement and of his in­
tention to continue in default, which unwillingness and inten­
tion were further shewn and accentuated by his complete cessa­
tion from making payments. What he said to the vendors was, 

Let me have my $157. Let me have it out of a sale of the property, 
if you can sell it. But let me have it somehow. In any event, I am 
not going to pay up arrears nor am I going to meet future payment*.
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The vendors did not return or agree to return the $157. But MAN. 
they said :— 0. a.

Very well, if you wish to throw your contract overboard, we shall 1912
not hold you to it. -----

IIandei.
Looking at the uncontradicted evidence, this seems to me to p.

have been the attitude of the purchaser on the one hand and that O’Keli.y. 
of the vendors on the other. How then is it possible to entertain Caraeron j.a. 

this action Î
Moreover, looking at the circumstances attending this trans­

action from a different standpoint, it would seem to me that 
there can be inferred, from the facts arising after the plaintiff 
had ceased to make his payments and not in dispute, the creation 
of another subsequent contract between the parties. After the 
plaintiff had ceased to make his payments on the original agree­
ment, and after he had failed to avail himself of the extension 
of time granted by the vendors, there arose in his mind an in­
tention to disregard the agreement and throw it aside, in fact, 
to cancel it, which intention was communicated to the vendors 
by his refusal to make subsequent payments and otherwise, and 
in this intention, so declared and expressed, the vendors ac­
quiesced. They built upon the property, disposed of it to a pur­
chaser, and otherwise treated the agreement as wholly deter­
mined. That is to say, there arose a new agreement between the 
parties, to be gathered from their acts, words and conduct, an 
agreement to the effect that the original agreement should be 
disregarded, and. in fact, discharged and rescinded. And in 
this Court such a parol agreement to discharge a contract under 
seal, one established by evidence, is perfectly valid.

As for the plaintiff’s claim to be -epaid the amounts paid 
by him on the agreement, it would seem singular if he could, by 
his own default, put himself in a position to recover these from 
the vendors, who lawfully own them. But Mr. Trueman ex­
pressed a willingness to pay these over, and there is no neces­
sity to consider this aspect of the case.

H.xog.xrt, J.A., concurred. u.mrt. j.a.

Appeal allowed.

CAIRNS v BUFFET.

Manitoba Court of A p prat. II oil'd I. C.J.M., Richards, Perdue, Cameron, and 
llai/gart, JJ.A. yovember 18, 1912.

1. Brokers (§1111—12)—Heal estate brokers—Compensation — Fail- 
VRE TO COMPLETE TRANSACTION—RESTRICTED SPECIAL AOEIICY.

Where the plnintiffs nn<l the defendants are real estate agents, and 
the defendant* to the knowledge of the plaintiff* hold a restricted 
special contract from the option-holder* of certain lands under which 
the defendant* are to receive not a variable percentage commission but
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WAN. the lexHer lump sum of $1,000 for negotiating at a stipulated price
----- wild terms a sale <rf the lande, and where the defendants agree to

A. pay to the plaintiffs $500 as one-half of the lump sum for negotiat-
1912 mg the sale at the price and terms so fixed, and where, under that
—— agreement, the plaintiffs introduce to the option-holders a proposed

C'aihnb purchaser, who. however, fails to agree definitely with the option-
r. holders U|hui the terms or to make the purchase, hut instead pur-

Burner. chases a few days later directly from the owners at the same price
on terms undisclosed in the evidence, the plaintiffs cannot, under 
such a restricted special contract recover any eoni|iensation.

2. Brokers (I II B—12)—Real estate brokers—Compensation — Suf­
ficiency ok brokers’ services—Price axi> terms—Special
V.I \« X .

• Where real estate agents agree for a lump sum under a restricted 
special contract of agency to negotiate at a stipulated price ami 
terms the sale of certain lands, and under the agreement procure a 
purchaser ready and willing to buy at the price but not on the terms 
so fixed, this is not such a fulfilment of the contract as will entitle 
the agents to any compensation whatever.

3. Brokers <fi II11—12)—Real estate brokers—Compensation — Sale
over agent's head—Agents empmiyeb by other agents.

Although vendors of lands may sometimes he held liable to real 
estate agents where the vendors themselves proceed to sell to parties 
introduced by those agents on terms other than those on which the 
agents were instructed to procure purchasers, upon the ground that 
a vendor may not. after making such a sale and taking the Itenefit of 
the agent's services, refuse to pay therefor; such a principle cannot 
apply in an action by a real estate agent as against his employer, 
another real estate agent, who derives no benefit whatever and is no 
party to the change in the terms of sale.

Statement Appeal by defendants from the judgment of the County 
Court of Winnipeg in favour of the plaintiff for $500 in an 
action brought by one real estate agent against another for pro­
curing a purchaser for certain lands.

The appeal was allowed and judgment below set aside.
A. E. Hoskin, K.C., for plaintiffs.
J. I*. Foley, for defendant.

Howeii, c.j.M. Howell, C.J.M., concurred in the judgments of Richards 
and Perdue, JJ.A.

Richard*.j.a. Richards, J.A.;—Plaintiffs and defendants are real estate
agents. The defendant, who was then known to the plaintiffs to 
be such an agent, asked them to get a purchaser for certain lands, 
at a price, and on terms, which were then stated ; and agreed 
that, if they did so, he would give them half of $1,000, which 
other parties had agreed to pay him, as a commission, if he pro­
cured a purchaser at that price and on those terms.

The parties who had so employed the defendant were not 
the owners of the land, but held an unexpired option, under 
which they were entitled to buy the property, at a price less 
than that at which they had placed it with the defendant.

The plaintiffs introduced Mr. Maddock, as a purchaser. 
Mr. Maddock had negotiations with the option holders, and it
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is claimed by the plaintiffs that he and such holders came, on 
21st December, to a definite verbal agreement of sale. By such 
alleged agreement Mr. Maddock was to purchase, and such 
holders to sell, the land for the price above named, but on less 
advantageous terms as to payment of the purchase money. Five 
days later, on 26th December, Mr. Maddock went to the re­
gistered owners, and bought the land directly from them, at 
the same price, but on terms which do not appear definitely in 
the evidence. No reason is given for this action on Mr. Mad­
dock ’s part, except that he seems to have believed that the 
option holders could not make a good title.

The option was not to expire till some time in the then next 
month of January. No evidence was given as to the nature, or 
particulars, of the option, except as to the price per acre. Also, 
there was no evidence to shew that the option holders could not 
make title.

The plaintiffs sued the defendant in the County Court of 
Winnipeg for $500, claiming that they had fulfilled their eon- 
tract with the defendant by procuring, as the purchaser, Mr. 
Maddock, who, they alleged, had, on 21st December, been able, 
ready, and willing to buy at the price named by defendant.

The learned trial Judge upheld the plaintiffs’ eontention 
and entered a judgment in their favour for $500 and costs. 
From that decision the defendant has appealed to this Court.

The defendant, when he contracted with the plaintiffs, was, 
to the plaintiffs’ knowledge, not the owner of the land, or of any 
estate in it, or of any right which might be turned into such 
ownership, or estate. lie was, as they knew, employed, under a 
special contract, to procure a purçhaser, ready and willing to 
buy at a certain price, and on certain terms, on the doing of 
which he was to be paid a fixed sum, which was less than the 
usual rate of commission that would be paid in connection with 
a sale of land for that price.

It seems to me that the defendants’ contract with the plain­
tiffs was distinctly understood to be a special one, that, if they 
procured such a purchaser, as above, he would give them half of 
the $1,000 which the procuring of such purchaser would have 
enabled him to earn from the option holders. There is no evid­
ence of any variation of that contract, or of any subsequent, or 
other, contract between plaintiffs and defendants. If I am 
right in that, 1 cannot see how procuring a purchaser, who was 
willing to buy on any other terms, was a fulfilment by the plain­
tiffs of the contract on their part.

It is, however, urged by the plaintiffs that if Mr. Maddock, 
after being introduced by the plaintiffs, agreed with the option 
holders on other terms of purchase for the same land, that would 
entitle the defendant to claim the $1,000 commission from those
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man. option holders, and the plaintiffs to claim their half from the 
c A defendant.
1912 It is not, I think, necessary to discuss that proposition. It
---- seems to me that, even if tenable under some circumstances, as

Cairns t0 w]jjc|i J express no opinion, it is quite untenable in the case 
Bucket. of a restricted special and unchanged contract, such as was made

---- between the plaintiffs and the defendant.
CIBr " Vendors have often been held liable to agents, where they

sell to parties introduced by those agents, on terms other than 
those on which the agents were instructed to procure purchasers. 
But that is on the ground that a vendor may not, after making 
such a sale and taking the benefit of the agent's services, refuse 
to pay for the benefit thus derived from those services. Because 
of the knowingly taking of such a benefit the law implies a con­
tract to pay the agent for the services that brought about the 
benefit. Such a principle can surely have no application where 
the employer derived no benefit and was no party to the change 
of the terms of sale.

But there are fatal objections to the argument so advanced 
for the plaintiffs: Firstly, the evidence does not, on a careful 
perusal, shew that terms of sale were definitely agreed on be­
tween the option holders and Mr. Maddock; secondly, if they 
were, the fact seems to be that Mr. Maddock, though making the 
agreement, was really neither ready nor willing to purchase. 
His unexplained action in buying directly from the registered 
owners, five days after his alleged agreement with the option 
holders, proves that conclusively.

With deference to the view taken by the learned trial Judge, 
I am, for the above reasons, of opinion that the plaintiffs' ac­
tion must fail. •

1 would allow the appeal with costs. The judgment in the 
Court below should, I think, be set aside and judgment entered 
there for the defendant, with costs.

rerdw. j.a. Perdue, J.A. :—Messrs. Fraser, Bender & Co., listed certain 
property with the defendant Claude Buffet, a real estate agent, 
to be sold on certain terms. In the event of Buffet procuring a 
purchaser on these terms he was to receive $1,000 commission. 
Buffet then went to the plaintiffs, who were also real estate 
agents, and asked them if they could procure a purchaser upon 
these terms, promising them one-half of his commission, that is 
to say, $500, if they were successful. Fraser, Bender & Co. 
were introduced to the plaintiffs by Buffet and the plaintiffs 
knew that Fraser, Bender & Co. were not the owners of the pro­
perty.

When Buffet first sought to interest the plaintiffs in the mat­
ter he communicated to them the terms upon which the land 
would be sold. These terms were contained in a written memo.



8 D.L.R.I Cairns v. Buffet. 57

(ex. 1), and there ia no dispute that a purchaser, if procured at 
all, should be a purchaser upon these terms. This document 
shews that the price of the land was $160 an acre for a quarter 
section, containing 160 acres; $6,000 in cash, $2,000 in three 
months, and the balance in four payments extending over four 
years.

The plaintiffs claim that they did succeed in procuring a 
purchaser, one Maddock, who was ready, willing and able to 
purchase the land on the terms offered and that Buffet is now 
liable to pay them the $500 as their commission.

On the plaintiffs' own shewing the terms offered by Mad­
dock, the intending purchaser, were $5,000 when the title was 
approved, $3,000 in six months and the balance in three equal 
consecutive annual instalments commencing on the 21st June,

This offer was never accepted by the defendants’ princi­
pals, Fraser, Bender & Co. On the day following the furnishing 
of these terms Maddock proposed the formation of a syndicate to 
deal with the land, in which syndicate Fraser, Bender & Co. 
were to join. By this latter proposal the terms of purchase were 
still further varied, part of the purchase money, $534, was to 
be paid by a promissory note to F. Bender, and part, $2,666, was 
apparently to be paid by a share in the syndicate to that amount 
being allotted to Fraser, Bender & Co.

Negotiations appear to have taken place between the parties 
extending over some days, but none of the proposals made by the 
plaintiffs or by Maddock directly to Fraser, Bender & Co. was 
ever accepted by the latter and carried out.

When Maddock made the first offer, he sent with the offer 
a cheque for $1,000, as a deposit made upon that offer, but this 
$1,000 was returned at the request of Maddock's solicitors, they 
claiming that the title to the property was not good.

During the time these negotiations were going on Fraser, 
Bender & Co. were not the real owners of the property, they 
having only an option which expired in a short time.

Some four or five days after Maddock made his proposal in 
regard to the formation of a syndicate he opened negotiations 
with the real owners, being the persons from whom Fraser, Ben­
der & Co. held an option, and five days after his proposal to 
form the syndicate he closed a purchase from the real owners, 
cutting out Fraser, Bender & Co.

The evidence clearly shews that the plaintiffs never procured 
a purchaser who was ready, willing and able to buy in accord­
ance with the written terms furnished by the defendant to them 
when he placed the matter before them. None of the offers 
made by .Maddock or by the plaintiffs to the defendants’ real 
principals, Fraser, Bender & Co., were ever accepted by the
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latter, nor was there any agreement or consensus ever arrived 
at. The fact that Maddock afterwards bought, the property 
from the real owners from whom Fraser, Bender & Co. merely 
held an option cannot give the plaintiffs any cause of action 
against the defendant.

The appeal should be allowed with costs, the judgment in 
the County Court set aside and judgment entered for the de­
fendant, with the usual counsel fee and County Court costs.

Cameron, and IIaogart, JJ.A., concurred.

Appeal allowed.

McVAUGHT v. McKENZIE.
(Re Claresholm Provincial Election.)

Alberta Supreme Court, Walsh, J. November 11, 1912.
1. Evidence (fill I—299)—Onus ok proving regularity ok proceedings

UNDER AuiKKTA CONTROVERTED ELECTIONS ACT—PRELIMINARY
OBJECTIONS.

The onus probandi in upon tho petitioner in proceedings under the 
Controverted Elections Act, 7 Edw. VII. (Alta.) eh. 2, to support the 
regularity of his proceedings necessary to the maintenance of a peti 
tion when attacked by a motion to quash the petition, as regards the 
statutory grounds for setting aside election petitions under section 10 
of that statute.
| Curst airs v. Cross, re Edmonton Election, (1 D.L.R. 69, applied.]

2. Evidence (fill 1—209)—Onus ok proving that petitioner under Cox
TROVERTKD ELECTIONS ACT (ALTA.) KNOWS CONTENTS OP PETITION.

In the absence of evidence to the contrary, a petitioner who has 
signed an election |ietition under the Controverted Elections Act. 7 
Edw. VII. (Alta.) eh. 2, is presumed to know its contents ; and the 
onus of supporting by proof the roqmndent'a preliminary objection 
that the petitioner was not aware of the contents of the iwtition ami 
therefore was not a petitioner in fact, is upon the respondent who 
raises it.

[Corefair* v. Cross, re Edmonton Election, tl D.L.R. 59,followed.]
3. Elections (filV—93) «ntests—When petitioner must he a duly

QUALIFIED ELECT!,
In an application to ... l aside an election |>etition under the Con 

trover ted Elections Act (Alberta) upon the ground, among others, 
that the petitioner was not qualified to file a petition, and where, upon 
the hearing it does not appear that the petitioner was. at the date 
of the tiling, either a defeated candidate or a duly qualified elector, 
the objection on this ground will be sustained.

[Carsfairs v. Cross, re Edmonton Election (No. 1), 0 D.L.R. 59; 
Carstairs v. Cross, re Edmonton Election (No. 2). 7 D.L.R. 192; 
Controverted Elections Act, 7 Edw. VII. (Alta.) ch. 2, referred to.]

4. Evidence (fill I—299 ) —Petitioner's onus to prove himself an elec-
tor—Essentials—British subject.

The onus is upon the petitioner presenting an election petition un­
der the Controverted Elections Act (Alta.) to shew that he is him 
self a duly qualified elector at the date of tiling the petition, and 
failure to prove himself a British subject, which is an essential ele­
ment of an elector's qualification, may be given effect to upon tla- 
hearing of preliminary objections to the petition.
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[Carstairs V. Cross, rr Edmonton Election (No. 1 ). ti D.L.R. .ill;
C<irstair8 v. Cross, re Edmonton Election (No. 2), 7 D.L.R. 192;
Controverted Elections Act, 7 Edw. VII. (Alta.) cli. 2, referred to.j 

5. Evidence (8 11 1—299)—Presumption of nationality—Residence.
Residence in Canada for several years does not raise a presumption

either of law or of fact that the resident is a British subject.
| lier V. Elliott, ."12 U.C.Q.H. 4.'14, considered; Currie V. Stairs, 25

X.It.R. H; Doe deni Thomas v Aeklam, 2 B. & C. 779; Jïeg. V. Lynch.
211 C.C.Q.'B. 208, distinguished ; Johnson v. Twenty-one Hales, 2
Paine ( U.S.) 601, and State of Vermont v. Jackson, 8 L.R.A. (N.S.)
1245, referred to; see also 7 Cyc. 147.J

Application to sot aside an election petition under an election 
petition under the Controverted Elections Act, 7 Edw. VII. 
(Alta.) ch. 2, on the ground, among others, that, the petitioner 
was not an elector.

Application allowed and petition dismissed.
J. McK. Cameron, for petitioner.
0. M. Hi y gar, for respondents.

Walsh, J.:—The preliminary objections set up by the re­
spondent are identical with those raised in the Edmonton ease, 
which have been disposed of by my brother Scott : Car stair 8 
v. Cross, re Edmonton Election, (> D.L.H. 59; Car stairs v. Cross, 
re Edmonton Election (No. 2), 7 D.L.H. 192. I announced at 
the opening of the hearing that I would adopt his rulings in that 
case as to the onus probandi and upon any points of law that 
might arise for decision. The respondent offered no evidence in 
support of the objections, the onus of proof with respect to which 
rests upon him. When the taking of the evidence presented by 
the petitioner was concluded, counsel for the respondent stated 
that there were, upon the facts established here, only two points 
that were not covered by the rulings in the Edmonton case, these 
being: (1) that the evidence disclosed that the petition was not 
read over and explained to the petitioner, and he, therefore, is 
not a petitioner within the meaning of the Controverted Elec­
tions Act ; and (2) that the petitioner has not shewn that he is 
a British subject, and, therefore, has not satisfied the onus under 
which he rests of proving his status as an elector.

I do not think that effect can be given to the first of these 
objections. It is quite clear from the evidence of Mr. Cameron 
that the petition was not read over to the petitioner before he 
signed it. It is equally clear, however, that he knew that he 
was signing a petition against the return of the respondent at 
the election in question. The Act does not require that the 
allegations of the petition shall be verified by affidavit of the 
petitioner. I do not think that it was at all essential that the 
petitioner should have known the details of the allegations which 
were being made in his name. It was sufficient that he should 
know in general terms the nature of the document which he was 
signing, and this, I think, he knew. This objection is over-ruled.
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The* second objection, however, is not ho easily disposed of. 
A petition can only be filed by a defeated candidate or a duly 
qualified elector of the electoral district in which the election 
complained of was held. One of the essentials in the qualifica­
tion of an elector is that he is a British subject. The onus is 
upon the petitioner of establishing his status as an elector, and, 
in doing so, he must, of course, prove, amongst other things, that 
he is a British subject. The petitioner was not present at the 
hearing. 11 is qualifications as an elector were, however, fully 
established by the evidence of others, in every respect, save that 
of his British citizenship; and as to this no evidence whatever 
was offered. Mr. McCaul contends that a presumption arises 
from the fact of his residence in Alberta, which is amply estab­
lished, that he is a British subject, and, in the absence of evi­
dence to rebut this presumption, it should be acted upon.

The evidence upon which I uni asked to make this presump­
tion is that of Mr. I). J. ( "iell, sheriff of the Macleoi
district, and Doctor MacMillan, the defeated candidate at the 
election in question, the former of whom proves the continuous 
residence of the petitioner in what is now Alberta for twenty- 
eight or twenty-nine years, all of which, with the exception of 
the first year or so, were spent in what is now the electoral dis­
trict of Clarvsholm; and the latter of whom proves the peti­
tioner's continuous residence in that electoral district during his 
entire acquaintanceship with him, extending over the past eight 
years. In the course of Mr. Campbell's examination-in-chief, 
this question was asked and answer given: “(j. I)o you know 
what nationality he is? A. No, I know he came from
Montana here. I don't know where he was born. I think he 
comes from Ontario. He has resided there twenty-eight or 
twent y-nine years. '’

I think that the context shews that the "there" referred to 
in the last sentence is his present place of residence.

The only reference which Mr. McCaul gave me in support 
of his contention (in addition to a section of Moore on Facts, 
which does not seem to bear upon the question at all) is the 
following sentence from vol. 7 of Cyc., at p. 147: "In the absence 
of proof to the contrary, every man is considered a citizen of 
the country in which he may reside."

The authorities given in Cyc. for this pro))osition are all 
decisions of various Courts in the United States. An extract 
from the judgment of Johnson v. Twenty-one Hole*, 2 Paine (U.S.) 
601, is printed in the footnote in the following words:—

I think it may be assumed a* a principle, that the law of nations, with­
out regarding the nmnieipal regulations prescribed for his admission, 
views every man as a member of the society in which he is found. Resi 
«lence is /iriHiâJarir evidence of national character, susceptible, how­
ever, at all times, of explanation. If it In* for a sjiecial puqiose, and 
transient in its nature, it shall not destroy the original or prior national

2 25
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character. But if it I >e* taken up animus manendi, with the intention 
of remaining, then it becomes n domicile, su|w*rii<l<lmg to the original 
or prior character, the rights and privileges, as well as the disabilities 
ami |M*nalties, of a citizen or subject of the country in which the resi­
dence is established.
The only report of any of the other American eases noted 

which has been available to me is State of Vermont, er ret. Phelps 
v. Jackson, S L.R.A.N.S. 124ft, which is a judgment of the Supreme 
Court of Vermont. The only reference to this question which 
this judgment contains is the following:

However this may be, we regard it of no importance in this case, as 
the citizenship of the respondent is presumed. This presumption arises 
from the mere fact of his residence here. It was this rule which Judge 
Itedticld had in mind when he said, in Blood v. Crandall, ‘2S N't. WO, 
that "the general presumption is in favour of citizenship."

ALTA.
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No authorities upon the question have been cited to me by 
counsel for the respondent. I assume, therefore, that every­
thing that the well-known industry of the counsel engaged in 
the case could find upon the subject is the sentence from Cyc. 
which I have quoted and the authoritie noted in support of it. 
My own examination of the books available for a study of the 
question has been as thorough as I could make it, but it has 
been practically fruitless. In none of the standard English text­
books on private International Law or on the Laws of Evidence 
is such a presumption even suggested or hinted at, ami I have 
been quite unable to find a report of the judgment of any Court 
in tin- British Empire in which the question is decided or even 
discussed. 1 have found a couple of cases in which obscure 
passages occur which, at first reading, seem to bear u|>onit,but 
in reality do not.

In Currie v. Stairs, 25 N.II.ll. 8, the following passage occurs 
at p. 8:—

But, apart from these consideration* and even in the entire absence 
of all evidence of his origin ami the place of his birth and that lie had 
ever lived elsewhere than in this province, we think that it ought to 
Ik- presumed that he was a British subject at the time nf his ordination 
and at the time he |>crfnrmcd the marriage ceremony for the plaintiff.
This was a case in which the validity of a marriage depended 

upon whether or not the clergyman who performed it was a 
British subject. I think that the presumption to which the 
Court gave effect arose out of the maxim, omnia praesumuntur 
rite esse acta, for the authority given for it is Pcx v. Verelst, 3 
Vamp. 433, a report of which I have found in 14 Revised Reporte 
77ft, anti it does not deal with the question of British citizenship 
at all, but is i an authority for the application of the omnia 
praesumuntur principle.

In Doe dem. Thomas v. Acktam, 2 B. & C. 779, the Chief 
Justice, speaking of the plaintiff, at 795, says:—

1
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She wan horn after the in<le|>en<h‘nve of the colonic»* wan recognized 
by the Crown of Great Britain, after the colonics had become united 
states and their inhabitant* generally citizens of those *tate*. and her 
father, by his continued residence in those states, manifestly became 
a citizen of them.
I do not regard this, however, as an exposition of the general 

law of citizenship as manifested by residence, but as an expression 
of the view which the Court entertained as to the citizenship 
of those in the plight of the plaintiff's father, who, having re­
belled against the sovereignty of (Iront Britain, had gained their 
independence and retained their residence in the United States, 

In liegina v. Lynch, 26 U.C.Q.B. 208, it was held that a body 
of invaders who came to Canada from a foreign country, with 
which Canada was at peace, might primâ facie be reasonably 
assumed to be citizens or subjects thereof. This assumption, 
doubtless, rested on the theory that British subjects would not 
be engaged in making a warlike invasion of Canada.

In Boot on Evidence, at p. 403, it is said that 
the place where a |M»raon liven must lie taken prim& facie to he his domi­
cile until other facts establish the contrary.

And three old English eases are noted as the authority for this 
proposition. Domicile, however, is one thing and nationality 
or citizenship is another. A man may be domiciled in one country 
and be a citizen or subject of another. Permanency of resi­
dence is a material element in settling the question of domicile, 
and there is reason, therefore, in taking the place in which a 
man lives as his primA facie domicile.

At p. 188 of Dicey on the Conflict of Laws (2nd ed.) he says, by 
way of comment, that any one who cannot be shewn to be either a 
natural-born or a naturalized British subject under some one 
or more of the rules which precede this comment is primâ facie 
an alien.

The utter lack of authority for it satisfies me that this pre­
sumption has no place in British jurisprudence. I labour under 
the disadvantage of being unacquainted with the reasoning which 
has led to its adoption by so many of the Courts in the United 
States. The principle is very broadly stated in the American 
authorities to which I have referred. According to them, given 
the fact that a man comes from a foreign land to the United 
States animus manendi, the presumption, which is, of course, 
rebuttable, arises immediately upon his arrival that he is an 
American citizen. The very broadness of this proposition makes 
me doubt its soundness. If the presumption arose after a resi­
dence of a certain number of years, it might have something in 
it to commend it. But to say that such a presumption should 
arise, and, in the absence of proof to the contrary, be given effect 
to, imnuHÜatcly upon the new arrival setting foot in what was 
theretofore to him a foreign country seems absurd.
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If this presumption exists, it is one either of law or of fact. ALTA- 
It cannot be a presumption of law, for that is defined to be “an g g
arbitrary consequence expressly annexed by law to particular 1912
facts,” and no such consequence as British citizenship is expressly -—
annexed by Canadian law to residence here. A presumption of Mr'jUOHT 
fact is defined as “an inference which the mind naturally and McKenzie. 
logically draws from given facts, irrespective of their legal effect.” wTuh"j

What is there in the given fact that a man has made his 
permanent home in a certain country which impels the mind to 
draw the natural and logical inference thvt he is a citizen of it?
To my mind there is absolutely nothing, and particularly so in 
this country, which thousands of aliens are every year coming 
to and making their homes in.

If the petitioner's right to vote at this election had been 
challenged at the polls, he could not have cast his ballot until 
he had sworn to a year's residence in Alberta and to the fact 
that he is a British subject. This would seem to indicate that 
the Legislature, in matters affecting the franchise at least, does 
not presume British citizenship from mere residence in Alberta.
And if so high a degree of proof of the right to vote is required 
when nothing but the franchise of the individual affected is con­
cerned, why should the Court be satisfied with anything short of 
it in a proceeding which has for its object the setting aside of 
the entire election?

If this presumption does not arise upon the advent of the 
newcomer, when is it to be given effect to? Are the Courts, 
by their decrees, to fix some conventional period of fixed resi­
dence after the expiration of which it shall arise? If so, what is 
that period to be?

The petitioner has undertaken to satisfy the Court that he 
is a British subject. He attempts to do so by proof by witnesses 
other than himself of his long residence in Alberta, and then asks 
the Court to presume from this that he is a British subject, and 
thus shift the onus to the . «pondent of proving that he is not.
1 fancy that this onus is placed upon the petitioner, because the 
facts to be established are peculiarly within his knowledge. When 
the onus is thus placed and for this reason, I do not think that 
the petitioner satisfies it by simply proving his residence and 
then challenging the respondent to prove that he is an alien.
If I was indulging in any presumption in this case, it would be 
that he is an alien. He lives less than one hundred miles from 
Calgary; lie was seen at Macleod the night before the hearing 
by I)r. McMillan, as lie swears, his counsel knew of the onus 
that he was under, and yet lie absents himself from the hearing 
with apparent deliberation, and asks me to guess at his nationality, 
when by coming here he could have put the matter beyond the 
realm of speculation. Some suggestion was made in Mr. Camp­
bell’s evidence which falls far short of proof of the fact that a
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homestead 1ms been patented to the petitioner under the Dominion 
Lands Act. If that is so, the production of the patent from the 
land titles office at Calgary would have justified the presump­
tion that he was a British subject, for it would not have issued 
to him unti1 proof of that fact was made to the satisfaction of 
the department, and the omnia praesumuntur maxim would apply. 
See also Her v. Klliott, 32 t’.C.Q.B. 434. But no effort was 
made to prove that, although the motion \ ts heard in Calgary. 
The absence of all effort to prove affirmatively that the petitioner 
is a British subject justifies a suspicion that it was not proved 
because it could not be. and for this reason, if I was dealing in pre­
sumptions. that is what 1 would presume here.

Then, further, .Mr. Campbell's evidence is that the petitioner 
came here from Montana. If the presumption of citizenship 
following residence is to be applied. I should have to presume 
that during his residence in Montana he was an alien. Am 1. 
then, to presume that, upon coming to Canada, he became a 
British subject by naturalization? It seems to me that both 
of these presumptions must be made if the petitioner's conten­
tion is well founded, and this is really asking more of one than 
can reasonably be expected. It is true that Mr. Campbell said, 
“I don't know where he was born. I think he comes from 
Ontario." If it had been proved that he was born in Ontario, 
this would have helped his position materially, but Mr. ('amp- 
bell's evidence falls very far short of this, for he says, in so many 
words, that he does not know where he was born.

With very great reluctance, therefore, 1 come to the con­
clusion that effect must be given to this objection. It seems 
unfortunate in the public interest that an inquiry into the serious 
allegations contained in this petition should lx- headed off in 
this way, but if the petitioner is, as a matter of fact, a British 
subject, and, with the full knowledge of the onus under which 
he rested, refused to satisfy it when he could have done so simply 
by coming to Calgary and giving his evidence, the blame must 
rest with him alone if any failure of justice results.

I dismiss all of the objections except No. 5, which I allow 
because the petitioner has not proved that he is a British sub­
ject, and, therefore, a duly elector of the Clareshohn
electoral district. It follows from this that the petition is dis­
missed and with costs.

If the petitioner wishes to appeal and my leave is necessary,
I now give it to him without further application, and he may. 
if he likes, set tin1 appeal down for hearing at the next sitting 
of the Court en banc at Calgary. In that event, if the respondent 
desires to cross-appeal and my leave is necessary, I now' give it 
to him without further application.

Petition dismissed.

09
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JOHN DEERE PLOW CO. v. AGNEW. B.C.

Hr it ink Columbia Supreme Court, Mur plii/, ./. October 1. 11)12. s. C.

1. ( OXMTITVTIO.NAI. I.AW (§11 A 2— 178)—PROVIXVIAI, I K KXM I nil COM-
I'ANIKH WITH FRDRRAL CllARTKR. t ,

Tlmw- provision* of tin* B.V. ('<>m panic* Act, I') KUw. N il. (B.C.) 
di. 7. which imp»«v conditions upon companies incorporated under 
I lie Companies Act. H.S.C. IlHitl. di. 71). in order to do business within 
the Province of British Columliia are not ultra riren.

| U'alcrou* Kntjinr Co. v. Okumnjuu Lumber <*o„ 14 II.('.H. 2îi8. fol-

J ( 'nHI’OKATIOXH AMI COMI’AXIKM (§111—.'ll )—VOMI'AXY W ITH KKIIKRAI,
I.ICKXHK—EXVLI HIVR AUMKKMVXT KOK SALKS TKRRITOKY WITH III 
H1IIKXT OK I'KOVIXVK—Will X I'KOVIXCIAI. VOMI'AXY LICKXHK IH III 
«41 IRKD—B.C. Compaxikm Act.

A contract iiiade Indween n company carrying on business n< Imple­
ment «leaIt-* and holding a h'deral charter under the Computin'* Act.
IS.S.C. llioii, ch. 71). and a merchant in British Columliia whereby the 
latter was to *<dl their goods with an exi'lllsive right within a pari 
of tin* province and with a limitation on his sidling price-, and where 
by the company also retained title to tin- goods <mtil paid far and 
1h«' merchant agr«*e«l to take lien notes from customers to the com 
pany direct if it so w|ue*te«l. and to hold money received in partial 
payment* from customer* a* in trust for the company, involves the 
carrying on of business within the province by the company under 
sec. I .‘111 of the B.C. Companies Act. |0 Kdw. Nil. eh. 7. and if tin* com­
pany ha* not obtained a provincial license under that statute it 
cannot maintain an action against the merchant upon his promissory 
note* payable within the province for gisid* «hipped by the isimpany 
from another province to him in pursuance of such agr«s*m«'iit.

The plainiifT company wax incorporated under the Com- Statement 
pa nice Act of Canada, by a charter authorizing it. amongst 
other things, to carry on throughout Canada the business of 
dealing in agricultural incuts, carriages and waggons,
machinery, and a general agency, commission, and mercantile 
business.

The defendant was a merchant, residing and carrying on 
business at Klko, in the Province of British Columbia.

The plaint ill’ company and the defendant entered into an 
agreement at Winnipeg, in tin* Province of Manitoba, under 
which tlii- company agreed to give the defendant the exclusive 
right within a certain territory of selling the company's goods.
The company agreed to mail to a number of persons within the 
territory, according to a list to be supplied by tin- defendant, a 
newspaper published by the company, in which a full page ad­
vertisement was to appear of the defendant as dealer in the 
company’s gooils. The defendant agreed to deal exclusively hi 
the company’s goods in certain specified lines, and not to sell 
these goods below certain specified prices. The contract con­
tained a list of prices at which goods ordered by the defendant 
would be paid for. The property ami the title to all goods ship-

•*i—8 D.L.R.
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plied by the company were to be held by the defendant in trus; 
for the company. It was further agreed that, whenever iv 
quested by the company, the defendant would obtain, as sec­
urity for goods sold to customers, lien-notes or other seeuriti s 
payable by the customers direct to the company. Under this 
agreement, the defendant ordered, at various times, certain 
goods to be shipped by the company, f.o.b., Calgary, in llv Pro 
viucc of Alberta, consigned to the defendant at Klko, in tin* 
Province of British Columbia. Some of the goods were ordered 
by the defendant personally at Winnipeg, and some were or­
dered by letters posted by the defendant at Klko. directed to 
the company at Winnipeg, and the orders were fulfilled by tli* 
company shipping the goods to Klko. In respect of the goods 
shipped by the company to the defendant, the defendant gave 
to the company four promissory notes.

All these notes were dated at Winnipeg, anti wen* payable 
at Klko, but two of the notes were in fact signed at Klko. The 
plaintiff company sued .«pou the notes.

The plaintiff company had not complied with Part VI. of 
the Companies Act of British Columbia, requiring companies 
incorporated otherwise than under the authority of the Legis­
lature of British Columbia to become licensed before carrying 
on any part of their business in British Columbia.

The parties agreed to a statement of facts and concurred in 
stating the questions of law arising upon the facts for the con­
sideration of the Court.

The questions submitted for the opinion of the Court wen* 
as follows:—

(1) Whether the plaintiff company, in the absence of a license uinter 
Part VI. of the Companies Act of Hriti*h Columbia, 10 Edw. MI 
vh. 7. was precluded from carrying on business in British Columbia or 
from maintaining an action in respect of any of the claims or notes 
aforesaid.

(2) Whether the provisions of Part VI. of the Companies Act wen-, 
in so far as tliey purported to prohibit the plaintiff company from 
carrying on business in the Province of British Columbia, and i- 
maintain actions in the Courts of the said province, infra rire* of tl* 
legislature of the Province of British Columbia.

Sir C. II. Tuppir, for the plaintiff company.
J. Stuart Jami(*on, for the defendant.

Murphy. 1. Murphy, J.:—As to the question whether the sections of the 
Companies Act applicable here are ultra vires because they seek 
to impose conditions on a company incorporated by the Dom­
inion and authorized to do business throughout Canada, this hai
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already been passed upon in Waterous Engine Co. v. Okanagan 
Lumber Co.. 14 B.C.R. 238, adversely to the plaintiff’s conten­
tion. As the decision still stands, 1 adopt it pro forma and 
hold the legislation complained of to he inlra vires.

On the second branch of the case, that what was done here 
does not fall within the disabling sections; putting the plain­
tiff’s case on its strongest ground, it must be conceded that, if 
sec. 130 has been violated, sec. 108 becomes operative and this 
action fails. Now, sec. 139 inter alia states that

No company, firm, broker, or other person shall, as the representa­
tive or agent of or acting in any other capacity for any such extra- 
provincial company, carry on any of the business of an extra-pro­
vincial company within the province until such extra-provincial com­
pany shall have been licensed or registered as aforesaid.
Does the contract in question here provide that the defen­

dant. “as representative or agent of or acting in any other 
capacity” shall carry on any of the business of the plaintiff? 
I think it does. The defendant need not be an agent ; he need 
not even be a representative, as required by the Alberta Act. 
It is sufficient if he acts in any capacity. The contract requires 
him to insure the goods shipped in the company’s name; to sell 
according to a fixed price-list ; on demand, to take notes in the 
company’s name from purchasers and forward the same to the 
company ; to hold in trust for the company proceeds of sales 
until payment of all obligations; and to do a variety of other 
things on behalf of the company. It is argued that all these 
provisions are merely the giving of security for payment of 
the indebtedness, and not a carrying on of any of the business 
of the company. But the defendant has to act within the pro­
vince in providing such security, lie must insure here; the 
contracts of sale are evidently intended to be made here; and. 
therefore, if demand to take notes in the company’s name is 
made, the defendant must act here in obtaining sueh notes, and 
so on with many other provisions of the contract. To put the 
matter in a nutshell ; in my opinion, granting for the sake of 
argument the plaintiff’s contention, the making of security for 
indebtedness is a part of the plaintiff’s business as it would be 
of any merchant, and the defendant is, in some capacity—it 
matters not what, under the wording of the section—bound to 
do various things in this province to obtain such security for the 
plaintiff. This is a violation of sec. 139, and the present action 
cannot be maintained. The questions are answered accordingly.

67

B.C.

8. C.
1912

John Deere 
1‘ixiw Co.

Murphy, J.

Action dismissed.
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Re DE BLOIS TRUSTS.

(Decision No. 2.)

Von/ Scotia Supreme Court, Sir Charles Toirushend, t'.-l.
Vorein be r 28, 111 12.

1. Coi’RTN (8 II A A—172)—<'ONC IRRK.NT .M'RIHDHTION UK SlI'RKMK A Ml
1‘roiiatk Voi'hth—Administration ok khtatks.

Iii the administration of eutiitvs the jurisdiction of the .Suprcm> 
Court of Nova Scotia it concurrent with that of the 1'rohatc Court. 
ami. in matter* of dilliculty or importaiice. it is desirable that ipse» 
tioiis should lie dealt with in a summary way under the procedure in 
the Supreme Court, hut where, in the opinion of the court, the up 
plication is needless in view of the questions at issue or the 'iiiallnes- 
of the amount involved, costs will he refused.

2. Limitation or actions (8 lid—80)—Administration ok kstaii-
Statvtk iiahhkd ii aim ao a in st iiknkkktary.

Executors may retain from the distributive share of the estate i.. 
which a beiieticiury is entitled an amount in which such bénéficiai) 
was indebted to the testator although, at the time of the testator'- 
death, the indebtedness was barred bv the Statute of Limitations.

| Ur Aker man, (1801) .‘I ('ll. 212. followed.]

This matter came before the learned Chief .lustier, at Cham 
hers, under an originating summons taken out on the part o' 
Margaret M. Dr Blois and Rtnily C. MeCormiek, executrices of 
and trustees under the last will of the deceased testator.

Other questions under the same will were dealt with in //- 
Dt Moim Trustm, II D.L.R. 119.

The points submitted for determination were as follows
1. That U|mmi the settlement of the estate of the testator there 

brought into account as against the distributive share of the k 
* pondent. William M. !)«• iilois (and in priority to any claims of In- 
creditors) any sums owing hv him to the testator at the date of tin- 
latter's death, with accrued interest thereon, and notwithstanding 
that any light of action in respect thereof by the testator in his lif. 
time had been barred by the Statute of Limitations.

2. That directions la- given as to the ascertainment of any 'in i 
sums so owing hv the said William M. I)c Iilois to the testator \th 
the accrued interest thereon by reference to a Master or othcrwi'c

.1. That the estate In* administered in this Court.
4. That the originating summons issued herein on the Ath day ot 

February. 1912. In* amended so far as may In* necessary to give elle. • 
to this application.

A. That such further and other consideration be given and relief 
granted as to the .lodge may seem meet.

T. S. Itogrrs, K.G., for the executrices.
IV. K. 11osnn, K.C.. for certain creditors of William M. Ih* 

Blois, a son of testator.

, Sir Ciiaklkx Townsmen!», C.J. :—This matter came liefore 
me under an originating summons in which the executrices ami
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trustees under the will of the late Rev. Henry De Blois desire N S.
to have certain questions determined relating to the rights of s
creditors of William De Blois, son of deceased, to rank on his jgj-j 
distributive share of the estate. -—

Mr. Roscoe, representing some of the creditors, contested Du *Hmh» 
the application as unnecessary, ami claimed that any question Tiu sis. 
of that kind should lie left to the decision of the Court of Wr7ü7rlr„ 
Prohate in settling the estate. TMrn.hmd.ai.

I think there can he no doubt, as contended by Mr. Rogers, 
that the jurisdiction of this Court is concurrent with the Court 
of Probate in tile administration of estates, and in matters of 
difficulty and importance it is desirable that executors and 
trustees should have the right to have such questions dealt with 
summarily under this procedure.

Mr. Roscoe referred to the abuse or expense which might he 
incurred in every estate if such proceedings can he adopted as 
of right. I can only say that during the period the Judicature 
Act has been in force—now over 25 years—the applications 
have been comparatively few, and only, so far as my experience 
goes, in eases of importance. So far as expense goes. I doubt if 
it costs any more, if as much, as where it first comes before the 
•ludge of Probate and then comes before the Supreme Court on 
appeal. The Supreme Court, moreover, has a remedy which 
will be exercised of refusing costs where in its opinion the appli­
cation has been needless in view of the question at issue or the 
smallness of the amount.

Cnder the facts before me, I think the executrices are en­
titled to have the questions submitted decided on this originat­
ing summons, and, tf necessary, the summons may be amended.

On the question of the right of the executrices to retain so 
much of the distributive share of William De Blois as will dis- 

I charge his indebtedness to deceased—even though barred by the 
Statute of Limitations—there can be no doubt. It is only neces­
sary to refer to the ease of Iff Akirmon, 11891 ] J Ch. 21*2, to

R find authority for that position, and to Williams on Executors. 
10th ed„ 1050, and cases cited.

The matter will be referred to a Master to be agreed upon by 
| the parties, otherwise I will appoint one, to take all evidence as 

to the amount of William Dc Blois’s indebtedness and to report

Orth r in ( orilinifltj.
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Alberta Suprcm-c Court, Stuart, ./., in Chambers. October 8. 1012.

1. Parties (8 HI—124)—Bringing in third party—Indemnity—Breach

Ort.8.
of warranty on bale.

A third party notice cannot be supported as upon a contract of 
indemnity where the defendants are sued upon a promissory nob- 
given for the price of u stallion to the third.party and seek to claim 
against him a breach of warranty of the stallion; any damages t<> 
which the defendants may lie entitled in that regard as against tin 
warrantor are for breach of contract and not of a contract to indem

2. Parties (8HI—124)—Brinuixu in third party—Indemnity—Con
OPTIONAL AGREEMENT NOT TO NEGOTIATE NOTE SUED ON.

A third party notice against the payee of a promissory note will 
not be set aside in respect of a claim by the makers sued upon a pro 
missory note by the endorsee thereof, that the note should not Is- use<l 
or negotiated by the payee unless and until he had obtained the 
signature of certain other parties as joint makers thereof.

Statement Motion by the defendants for directions as to procedure, a 
third party notice having been served ; and motion by the plain­
tiff to set aside the third party notice.

A. G. Mac Kay, for the defendants.
./. B. Boberts, for the plaintiff and ti e third party.

Stuart, J. :—The plaintiff sues as the holder of a promis­
sory note given by several defendants to one Butler to secure 
the purchase-price of a stallion. The defendants allege that 
there has been a breach of a warranty given by Butler and of a 
condition that the note was not to be binding until signed by 
other persons, who in fact never signed, and they obtained leave 
to serve a third party notice on Butler, claiming contribution 
or indemnity.

So far as the breach of warranty is concerned, it is clear 
that this is no ground for bringing in Butler as a third party 
It is a ease of damages for breach of contract, not of a contract 
to indemnify.

With respect to the breach of the alleged agreement In- 
Butler that the note should not be binding on the defendants 
until it was signed by certain other persons, who never did in 
fact sign, the matter is not so clear. The agreement alleged was. 
as I conceive it, this. Butler said to the defendants, “If you 
will sign this note, I agree that it shall not be binding on you 
until so and so and so and so sign,” which the defendants as­
sented to, and so signed their names. That, I think, implies an 
agreement by Butler that he will not do anything which will 
make the defendants liable on the note unless the others sign, <>., 
that he will not negotiate it to innocent third parties. For a 
breach of such an implied contract, 1 have no doubt the <le-
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fendants would be entitled to recover any damages they might 
thereby suffer. Whether we can go further and say that there 
must, from such a relationship of the parties, be implied a con­
tract by Butler to indemnify the defendants against any loss >K~A|| 
they might sustain by acceding to his proposal and signing the 
note on a condition, is the real point to be decided. If this Kinmbiroh. 
. I nest ion stood by itself, 1 should have been inclined, though w7w7Tj. 
with some hesitation, to hold that a contract of indemnity should 
be implied.

The result, therefore, is, that I think the third party notice 
should remain, but that the claim under it should be limited to 
the breach of the agreement to hold the note unnegotiated until 
the others signed. The breach of warranty is clearly excluded.
With this limitation attached to it. it may be that the defendants 
would prefer to have the notice struck out altogether; and. if 
they so elect within five days, there will be an order to that 
effect with costs in the cause. If the defendants desire the 
limited notice to stand, then the usual order directing the 
method of procedure before and at trial may go, with costs in 
the cause; tin* exact terms, if not agreed upon, to be spoken to.

Order accordingly.

MURRAY v EBURNE SAW MILLS CO.

Hritixh Coinvibin Supreme Court. Trial before limiter,
October 1, 1912.

I. Master and servant < $ 11 K 0—276)—Omission ok foreman to vsk 
PROTECTIVE MEASURES PROVIDED BY EMPLOYES—INJURY TO WORK
man—Allegation of “defective system.”

No common law liability on the part of the employer i* shewn where 
the foreman in charge was a competent man and the injury to the 
workman wan caused by the failure of the foreman to une certain 
protective measure* for which the foreman had lieen supplied with 
adequate material* which lie neglected to use either wilfully or by 
inadvertence.

[W'ifaon v. Merry, L.R. 1 ILL. Sc. 326, considered.)

Motion by the defendant in a common law action for dam­
ages for injuries sustained by an employee for a nonsuit.

The motion was granted.
IV. II. A. Ritchie, K.(\, and U". II. />. Ladner, for the plain­

tiff.
D. A. McDonald, for the defendant.

Hunter, (\J. :—1 think I must give effect to this motion. 
Kor some unexplained reason the plaintiff Iuls seen fit to come 
here under the common law or supposed common law remedy 
exclusively, there being no relief sought under the Employers’ 
Liability Act or under the Workmen's Compensation Act.
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II' oik* were to confine himself strictly to the pleadings, as 
far as I can see, in the way that these pleadings are framed, it 
would not lie open to the plaintiff to argue that in this ease a 
defective system had been established. The pleadings confine 
themselves to an allegation and a complaint that the materials 
supplied were defective, and that the rails, plant and ways es­
tablished by the defendant company were defective and that it 
was by means of these defects that the accident occurred. 

Paragraph 4 of the statement of claim says :—
The «aid rail», plant ami way* iiitviidvd for ami u*v<l for tin* o|H*ra 

1 ion of loading a* spmlivd in par. .'I In-win, and tin* >y»tvm and in mb- 
of opi-ration of *ahl cable a* aforesaid, were by the negligence and 
default of the defendant constructed unsafely and with defective and 
impro|H-r material*.

That paragraph, as I understand it. does not contain an alle­
gation that the system used in operating the plant was defective, 
but for the purpose of argument. I will waive that, and I will 
assume that tile pleadings have been drawn with that in view, 
to include an allegation by inference that the system established 
was defective. Even then I cannot see how the plaintiff can 
hope to succeed in the action.

I would, however, say, in passing, that I am not sure that I 
understand the attempts made in some of the later decisions to 
engraft upon the decision in Wils/tn v. Merry, L.R. 1 II.L. Sc. 
326, a superimposed liability upon employers. The decision in 
Wilson v. Merry, L.R. 1 ILL. 8c. 326, is quite plain, to the effect 
that the master fully discharges his obligation if he selects 
proper and competent persons to superintend and control the 
work, and furnishes them with adequate materials and resources 
for the work.

It does seem, at first sight, that there lias been an attempt 
in later cases to engraft an additional liability, which is known 
as liability arising from the operation of a defective system. To 
my mind the existence of a defective system is really only an 
example of a defective plant. You may have assembled together 
the proper and adequate materials. If they are assembled in the 
right way, then they become a safe and suitable plant ; if as­
sembled in a defective or an inefficient way, then they become 
an unsafe and unsuitable plant. So, as far as I can see, the use 
of the term defective system in this class of case is merely to 
cloud the issues. The issues always are whether the premises 
and the plant were adequate and safe, and they are not. safe if, 
by reason of some defect in their arrangement, the operation of 
it causes accidents. In other words, it becomes an unsafe and 
unsuitable plant.

I do not see how, in any event, the present case can be 
twisted into a case of defective system, assuming that such a
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distinct additional liability has been successfully engrafted up­
on the original decision in Wilson v. Mtrry, L.R. 1 ILL. Sc. 32(1. 
We have no complaint here whatever that the engines used, or 
that the cables used, were in any sense defective or unsuitable 
for the purposes for which they were being used. We have no 
complaint, and the fact is admitted that sufficient blocks were 
provided for the purpose of using this plant in a safe and pro­
per way. The evidence is clear to the effect that this block, 
which was here used for the purpose of keeping this cable in 
proper operation, was witliin two hundred feet of the person in­
jured at the time of the accident.

It seems to me to resolve itself clearly into a case where the 
hook-tender, who was the foreman, ad hot. and was admittedly 
competent, was provided with adequate and suitable materials; 
but. in the discharge of his duties as he saw those duties at the 
time, he did not consider it necessary to use the materials which 
his employers had furnished for the purpose.

I think it would he imposing a new burden on employers if 
the common law doctrine was extended to include a case where 
foremen, admittedly competent, neglect either wilfully or by 
inadvertence to use the materials which were provided and 
right at hand.

Therefore, unfortunately as it may be for the plaintiff, I 
am clearly of the opinion that no case has been developed upon 
the evidence at common law and I must grant the motion.

Motion alloua <1.

MARCHAND SAND CO. v. CANADIAN PACIFIC R. CO.

Itonnl of Rail tray Com in'mai titters. October 23. 1012.

I < \Kill I KS ( § IV II—*>21 ) — IXTKKSWITCIIIMi OX RAILWAYS—PllIN ATI H||>- 
IXO»—Kmbaroo ox cars of ANOTHER railway.

The Railway <‘omini»»ion may order discontinued an embargo 
placed by a railway against receiving, for intersw it idling delivery, 
upon private sidings of their line, the loaded cars of another rail 
way from stations on such other railway, if taken merely as a means 
u hereby to recover ears ,,f the railway placing such embargo located 
along the line of the railway from which the shipments originated, 
where there were at the points of shipment no cars lielonging to the 
railway seeking to enforce such emlmrgo available for the use of the 
shippers affected thereby.

Complaint of the Marchand Sand Company of Winnipeg 
that the Canadian Pacific Railway has embargoed sand loaded 
in ears other than their own on shipments into Winnipeg from 
points on the Canadian Northern Railway (File 20345).

Mr. Commissioner McLean The Marchand Sand Com­
pany'» pit is located at Marchand. Manitoba, on the line of the
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Canadian Northern Railway, a distance of forty-seven miles 
east of Winnipeg.

The embargo complained of was put in force on July 4th 
of the present year. Mr. Beatty, in his letter of August 16th,
< I notes Mr. Bury as saying :—

An investigation made some time ago shewed that dealers in sand, 
gravel, lunilier and other vinsses of building material were bringing 
their freight in over the Canadian Northern, and ordering it trails 
ferred over to the Canadian Pacific Railway yards to be delivered oil 
our team tracks. This was not in accord with the interswitching 
order of the Board of Railway Commissioners, and we notified the 
transfer agency that we would not accept local cars from the Canadian 
Northern Railway for team track or freight shed delivery.

As I understand the order, it was certainly not the intention of 
the Board to order that team track and freight shed facilities should 
lie held in common, but merely to provide that where consignees had 
private siding facilities on one railway, they should not be denied 
the right to bring their freight into the same city over a competing 
railway.

The following statement of Mr. Bury, viz. :
To prevent foreign car, coming over which we are unable to get 

laiek again anil tn give them an incentive to return our car,, we ia.ueil 
an oriler some time ago that we would not accept from the Canadian 
Northern Hand, gravel an- other building material destined for de 
livery on aiding, on the Canadian Pacific Railway unie,, loaded in 
Canadian Pacific ear,.

puts tile matter on another ground by eluting in substance, not 
that the embargo was due to a congestion of facilities, hut to 
an attempt to recover Canadian Pacific cars.

The Canadian Northern officials state that while the Can­
adian Pacific contends that the former railway has a large num­
ber of Canadian Pacific cars on its line, it is not stated where 
such cars arc located. They further state that under date of 
October 19th, they have 2,100 Canadian Pacific ears on their 
line, 396 of which are in Winnipeg, leaving about 1,700 they 
can use, of which number 1,200 are west of Humboldt, leaving 
approximately 500 on the Central Division. Of the latter figure 
260 are east of Winnipeg under load, leaving about 250, 90 per 
cent, of which are under load. The Sand Company’s loading 
at the pit affected by tile embargo, requires at least 75 ears pet- 
day. The Canadian Pacific arranged, on September 26th, that 
the Canadian Northern would be permitted to use for loading 
of sand, ears received from the former railway in switching ser­
vice. This relieved the situation somewhat.

It having been found impossible to obtain any adjustment of 
the matter by correspondence, the matter haa been looked into 
by an inspector of the Board. He advises as follows :—
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On July 24th last, the Canadian Pacific Railway Company notified 
the Canadian Northern Railway that they would not accept ship­
ment# of sand or gravel only when loaded in Canadian Pacific cars. 
Mr. Scott state# a# a result of this embargo, hi# company have been 
unable to make deliveries according to contracts previously made, and 
are now obliged to refuse shipment# to their old customer# because 
of not being able to deliver to private siding-* on the Canadian Pacific 
Railway. Mr. Scott cites one case where he had a contract with one 
firm for five hundred cars to be delivered on Canadian Pacific private 
sidings in Winnipeg, and before signing contract with the firm, he went 
to the railway officials of both roads to ascertain if there would lie 
any difficulty in obtaining cars for this contract, and also if there 
would be any difficulty in transferring car# from one road to the other, 
and they distinctly told him, as long as the switching charges were 
paid, there would be no question about the transferring of car#, and 
he would get all the cars required to fill the order, and the shipments 
would be delivered as promptly a# if they were being handled bv the 
first carrying road. He state# at the time the embargo was placed, 
there waa in transit on the Canadian Northern Railway for Canadian 
Pacific Railway points forty-eight cars, which, in consequence of the 
embargo, had to be unloaded on Canadian Northern Railway team 
track#, ami hauled to the north-west end of the city. He also states 
under the present arrangement, unless all of his shipments were 
handled in Canadian Pacific equipment, he cannot properly supply his 
customer# for the reason, he often orders, any twenty cars to !>e loaded 
at the pit intended for delivery at Canadian Northern private sidings, 
and before the arrival of the shipment, his customers who have pri 
vate aiding# on the Canadian Pacific Railway often run out of 
material, or come to him with a hurried order, and if he desired to 
divert the shipment# to these customers, he could not do so if they 
were not loaded in Canadian Pacific cars.

The situation is that the shippers desire to ship to private 
sidings. Mr. Bury, in the quotation already given, does not 
eontest this right. The shipper located on the Canadian Nor­
thern, shipping to a private siding on the Canadian Pacifie, 
should not he subjected to loss and damage because the Can­
adian Pacific is endeavouring to recover its cars. Whatever 
may he said as to the justifiability of the Canadian Pacific act­
ing as it did, if it had cars on the Canadian Northern lines 
available at points of shipment for movement to private sidings 
in the Canadian Pacific terminals, it is apparent from what has 
been said, that while there were Canadian Pacific cars on the 
Canadian Northern lines, they were in no sense immediately, 
or even proximately, available at the sand pit.

The limitation of the movement on this inter-line traffic to 
Canadian Pacific ears alone is discriminatory, and should forth­
with be removed.

The Chief Commissioner and Commissioners Mills and 
Coodeve concurred.
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ALTA. Re OKOTOKS MILLING CO., Ltd.

Alberta Supreme Court, Stuart, ./. Xovember 9, 1912.

I. SIIIU<»(.ATKIN (gill—10)—ColJ.ATKKAl.S—•Si'IIKOUATIO.N BY PAYMENT OK 
HKIIT— I XSOI.VKXT COMPANY—WlXIllNO-l P.

WImth c«*rtiiln directors of a company, personally paid olT a claim 
against the company secured by collaterals (the property of the com­
pany), Iml. instead of taking over such collaterals to themselves, had 
them transferred hv the creditor then lieing paid oil' to certain other 
creditors of the company, who were pressing for payment, as collateral 
security for their claims, in the lu nui fuie belief that such arrangement 
was in the liest. interests Inith of the general creditors and of the 
company, such directors are properly allowed a preferential claim, in 
subsequent winding up proceedings taken on the company's insolvency. 
Upon the proceeds of such collateral securities so far as realized by 
the liquidator in excess of the amount collected in payment of their 
claims bv the creditors who held such collaterals, but are not entitled 
to any preferential lien upon the general assets of the company in 
respect of such advances.

Tills was an application liy Ma linn anil otln-rs. who were 
directors nl' tin. IIkntoks Milling C'n., Ltil., against the Security 
Trust Co., I,til., ns liquidators of the company in a winding-up 
proceeding. Two years previously the company was indebted 
In the I'nion Hank which held certain collaterals securing the 
claim. At that time it was hoped winding-up proceedings could 
he prevented, hut the Canadian Fairbanks Company and three 
other creditors were pressing for payment of their claims or iu 
the alternative for a winding-up order in order to save the com­
pany and its general creditors. Mahon it ill. personally paid oil’ 
the I'nion Hank and acquiesced in its collaterals Is-ing assigned 
to the Canadian Fairbanks Company, in trust as security for it 
and the three other creditors. The directors named (Mahon 
it nl.) asked for an order declaring them personally entitled to 
a preferential claim as to any moneys realized by the liquidator 
out of the collaterals in question, over and above the amount 
which had been collected and distributed by the Canadian Fair­
banks Company under its trust.

Du m an Stuart, for the liquidator, the Security Trust Co., 
Ltd.

O. II. S half mil. for the claimants.

con. j. St!"ART, J.■—The preferential claim of directors will be
allowed. No misconduct has even been alleged against tIn­
direct ors. and the postponement of the liquidation was thought 
to Is- in the interests of the company at the time. It was to 
secure this postponement that the personal payment was made 
by the directors. The other creditors have been benefited by 
being freed from any contention with the Vnion Hank which 
might have occurred otherwise, and might have caused consider-

8.C.
têt-J
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able embarrassment. The preference will, of course, only apply ALTA, 
to any sums actually realized by the liquidator out of securities s (. 
surrendered by the bank. ]g12

Orth r th vUtriny prt ft r> net.

REX v. PELTON.

V ora Scot in Supreme Court, till! hum. H.J.. Meat) her, Ih/ix/lalt. ami 
Itileli ip, Ilerember 2. 1012.

1. Am xi. (§ III F—9.'))—'Timk for takixo apckal- N. S. bi lks. Ordkr
IA I I.. It. a—K.XIUKK TO filVK WITHIN TIM K I.IMITFII—ÎKI.KOR AM
AH NOTIC K.

Tin* meaning of rule. <). IA I !.. r. a (Nova Scotia i. whicli stipulate» 
that “the notice nf appeal shall he served within ten days from the 
day that the appellant or his solicitor first had notice that the order 
upon the decision ap|M*iiled from had been made.” is not ten days from 
the service* nf 'the order nor ten days from the tiling of the order, hut 
ten days from “notice” of it. and for this purpose notice by telegram 
is effective.

2. APPEAL (gill F—ns )—KXTI NSION OK TIM I FOR APPEAU NO—|)1S( IIAIK.I
OF PRISONER OX HAIIKAH CORIM'S—ACAIlKMIC QUESTION.

Where the prisoner had since* lieen discharged upon habeas corpus by 
a judge of the Supreme Court having undoubted jurisdiction and any 
question as to whether a Master of the court had power to discharge 
would Is* merely academic, there is no merit that would call for in 
diligence hx extending the time for appealing from a prohibition order 
in respect of the Master’s previous decision upon a similar application 
made on the prisoner's behalf.

N S.

s. c.
1912

Dec 2

An application to qtiasli an appeal from an order granting a statement 
writ of prohibition on tin* ground that the proposed appeal was 
too late.

The application was allowed and the appeal
IV. E. Uoxcoc, K.C.. moved to dismiss the appeal from the 

decision of Russell, •!.. granting an order for the issue of a writ 
of prohibition on the ground that notice of appeal was not given 
within the time prescribed by Nova Scotia Orders LVIÎ.. R. 2. 
Service of the order was not. necessary. Defendant's solicitor 
had notice by telegram that the order was granted : llopton v 
llobcrlxon ( 1884) W.X. 77: Lantl (’mlit Co. of Inland v. Lord 
Fernwy, L.R. 5 Oh. App. 222. As to jurisdiction of a Judge 
sitting as a Court : The Kiny v. Brrrn, 8 Can. Cr. Cas. 147 : Tht 
(farm v. Bowers, 24 X.S.R. 550.

./. ./. Bower, K.C., shewed cause.

The judgment of the Court was delivered by

Graiiam, K.J.:—This is an application to quash an appeal u»i«m. k..i. 
because it is out of time.

By Order 57. Rule 2. it is provided that the notice of appeal 
shall he served Avithin ten days from the day when the appellant

0094
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N.S. or his solicitor first had notice that the order upon the decision
8. C.
1912

appealed from had been made. In this case the notice of appeal 
was not given until more than ten days after the party had

Rex
notice. It was a notice by telegram and effective. The rule 
does not mean ten days from the service of the order, nor ten 
days from the filing of the order, but ten days from his having
notice of it.

Ordinarily, there would be a ease for indulgence extending 
the time, but there is no particular merit. The prisoner subse­
quently was discharged upon habeas corpus by a Judge of the 
Supreme Court, and any argument as to whether the Master of 
t lie Supreme Court had power to discharge would be merely 
academic.

The application will be granted. Costs reserved.
Application allowed.

N.S. McDonald v mckay

8. C
1912

\ ora Scotia Supreme Court. Graham. E.J.. awl Meagher. Russell. a ml 
Ritchie, ./,/. December 2. 1912.

Dec. 2.
1 New trial (g IV—31)—Application for refused—Newly discovered 

evidence—Laches.
A new trial will not lie granted on the ground of newly discovered 

evidence where it npfiears to the court that due diligence was not used, 
otherwise the evidence would have been discovered in time for use on 
the former trial.

2. New trial (g IV—31 )—Additional evidence—Probability of effect
ON RESULT.

A new trial asked on the ground of newly discovered evidence will 
lie refused where the court is of the opinion that, if such evidence 
were used on another trial, there is no reasonable probability that 
the result would lie different.

Statement This was an application for a new trial on the ground of 
newly discovered evidence. The action, to recover damages for 
the loss of a sheep killed by a dog alleged to be the property of 
defendant, was tried before Drysdale, J.. at Antigonish, June 
8th. 1911. The sole question at issue on the trial was the owner­
ship of the dog, and as to this the learned Judge, dealing with 
the case as a juror, found that the weight of testimony was 
against defendant, who was contradicted on material points by 
two or three people and, therefore, his story must be discredited. 
“I have no doubt that the sheep was killed by the dog, and no 
doubt that the dog belonged to McKay and that his name was 
‘Tiger.’ ” For this reason plaintiff’s version was accepted, 
damages fixed at five dollars and judgment entered accordingly.

I). McNeil, K.C., for appellant :—The judgment was against 
the weight of evidence. Since the trial fresh evidence has been
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discovered by defendant which was not known to him previ­
ously : An. Pr. vol. 2. p. 46: Anderson v. Titmas, 36 L.T.N.S.
711.

J. L. Ralston, for respondent :—Defendant did not use due 
diligence to obtain the evidence for use on the trial : Young v. 
Kershaw, 81 L.T.N.S. 331; Leek g v. Stuart, 34 N.S.R. 140, 186.

The judgment of the Court was delivered by
Graham, E.J. :—This is an ion to grant a new trial

upon affidavits of newly discovered evidence.
In the first place, 1 think that due diligence was not used or 

the evidence would have been discovered in time for the trial.
One of the new witnesses had been mentioned in an affidavit 

of the party, on a motion to change the venue as a necessary 
witness whom he intended to snbpmna, but he did not call him at 
the trial.

If this witness had been asked about his testimony it would 
have led to the discovery of the other new witness, who was 
with him at the time of the incident.

Then I have read the judgment, with which I agree, and have 
heard the parties on the evidence, and I have come to the con­
clusion that the proposed testimony would not affect the result.

Even if this testimony were used on another trial, there is 
no reasonable probability that the judgment would be differ­
ent.

The application will be dismissed with costs.
AYw trial denied.

s. c.
1912

HYATT v. ALLEN.

Ontario Court of Appeal, (larroic, Meredith, ami Magee, </•/..!., and Latah- 
ford and Lennox, JJ. June 18, 1912.

1. Corporations and companies (§ IV0 4—127)—Direciors and share­
holders—Fiduciary relations.

Under ordinary circumstances no fiduciary relation exists l>etween 
directors and shareholders of a corporation, but where directors of a 
corporation were approached with a view of merging or consolidating 
with similar interests, said merged interests to purchase the assets of 
the corporation, and the directors of said corporation secured the 
consent of a majority of the shareholders thereof for the sale and 
transfer of the plant and property of the corporation, and where said 
shares were surreptitiously acquired by the directors for their own 
profit, a trust or fiduciary relation was established between the 
directors of said corporation and its shareholders.

\ Hyatt v. Allen, 3 O.W.X. 370. a filmed on appeal.)
2. Fraud (§11—0)—Acts of directors—Concealment.

Fraud may be predicated on the part of directors of a corporation, 
as against its shareholders, where transfers from the latter were ob­
tained in favour of the directors and the true purpose of the transfers 
was either <silicon led or misrepresented or the transfers misapplied.

C. A.
1912

1244
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3. CoRI'OHATHlNS XXII lOMI'AMF.S ( g IX" «I 4—127 I—AciKXVY — DlKKCTORS 
AMI HIIARKIIOI.IIKHR.

Wlii'ii' ilircctor* of n <'ov|ioratinn wi'vv ii|i|iv(iiivhc(l with ;< vivxv of 
merging or ediisnliilating with similar interests, said merged interests 
to |iurehaso the assets of the cnrporutUiii. and the directors nf said 
vnr|iiirHtimi secured the consent of a majority of the shareholders 
thereof for the sale and transfer of the plant and property of the 
rorjioration. and where said shares were surreptitiously acquired by 
the directors for their own prolit. the directors are agents of the 
shareholders and cannot jiersoiially profit hy the transaction in 
question.

\Hyalt v. Mini, 1 O.W.X. .170. afllrmed on appeal.|

Statement Appeai. hv tin* defendants from tlie judgment of it Divisional 
Court, ihi'itl x. Alim, I O.W.N. i$70, 20 O.W.R. 594, affirming 
f with two variations) the judgment of Sutherland, •!.. IIunit 
v. Allen, 2 O.W.N. 927. 18 O.W.R. 850.

The appeal was dismissed.
7. IV. llain, K.C.. for the defendants.
K. G. Gorin', K.C., and 7. A. Wright, for the plaintiff's.

G arrow, J.A,:—The action was brought hy 22 shareholders 
in the Lakeside Canning Company Limited, on behalf of them­
selves and all the other shareholders except the defendants, 
against, the defendants other than the company, to obtain certain 
declarations and accounts in respect of certain transactions 
whereby, it was alleged, the defendants the directors obtained 
from the other shareholders transfers of their shares. . . .

The questions with which Sutherland. J., had to deal were 
chiefly questions of fact, depending upon contradictory evidence 
and involving the credibility of the witnesses; and, that being so, 
I am unable to see any satisfactory ground upon which we in this 
Court could reverse his main conclusions, especially as they have 
since received unanimous indorsement in the Divisional Court.

The action is essentially one to compel the defendants (other 
than the company, which, upon the argument of the appeal, was, 
hy consent, dismissed from the record) to account for the pro­
ceeds received hy them as the alleged agents for the plaintiffs 
upon the sale or other disposal made hy them of the plaintiffs’ 
shares.

The case in no way, in my opinion, turns upon a nice ques­
tion of the relation ordinarily existing between a director and 
an individual shareholder, such as was considered in /Arrival 
v. Wriglit, [1902| 2 Ch. 421. upon which counsel for the appel­
lants relied. It may well be that, under ordinary circumstances, 
there is no fiduciary relation existing between a director and a 
shareholder, although the range of the judgment in that case 
seems to be somewhat wider than the very simple facts required. 
Hut there is certainly nothing to prevent a director from becom­
ing the agent of the shareholders under special circumstances,
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and thus establishing such a relationship. And that, apparently, 
is exactly what occurred in this case.

The recital in the option which the shareholders signed reads 
as follows:—

Whereas the directors of the Lakeside Canning Company Limited, 
parties of the first, part, have been interviewed by Garnet I*. Grant 
of Montrent representing certain merger interests in connection with 
the combining of the principal canning plants of Ontario, for tlu* pm 
pose of purchasing the plant of the Lakeside Canning Company Limi­
ted; and whereas it becomes necessary for the said directors to secure 
the consent of the majority of the shareholders of the said company 
in order that they may transact any business relating to the sale of 
the plant and property of the said company.

At what time the scheme on the part of the defendants to 
acquire the shares for themselves originated, is not clear; but 
that there was such a scheme is, as was found by the learned 
trial Judge, beyond question. And there are circumstances 
which suggest that it may even have been at least in their minds 
before the date of the options. The recital before-quoted, how­
ever, in the light of the circumstances, quite justified the share­
holders in assuming the contrary, and in believing that the obli­
gation and duty which the defendants were thereby undertaking 
was simply that of agents, “in order,” to quote from the recital, 
“that they may transact any business relating to the sale of the 
plant and property of the said company.” The options might 
well, under the circumstances, have been regarded by the plain­
tiffs as a power and instruction to the defendants to sell the 
assets of the company at a price to realise for the shareholders 
at least the sum per share mentioned in the options. And, if 
that is a proper assumption, and more xvas realised, the surplus 
would, of course, in that case also, belong to the shareholders.

Between the giving of the options, and the so-called exercise 
of them by the defendants in the following month of February, 
no bargain of any kind had been made between the plaintiffs and 
the defendants. The transfers then put before the plaintiffs 
for execution were prepared by the defendants, and were execut­
ed in blank as to the purchasers’ names. There was nothing, 
therefore, upon the surface, to indicate to a careful, or even to 
a suspicious, shareholder, that the options were being exercised 
otherwise than in pursuance of the original intention.

The defendants’ position would have been stronger if they had 
been less reticent ; for, from a perusal of the evidence, it is clear 
that as little information as possible of the position of affairs 
was conveyed to the shareholders, who in no sufficient way had 
it brought home to them that, instead of a sale to the merger, 
they were selling out to the directors. Did the directors at that
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time know that in all probability the deal with the merger was 
going through ? There is much reason to believe that they did. 
Negotiations had been steadily in progress from the previous 
month of November, and had apparently so advanced that in a 
letter dated the 25th January, 1910, from G. P. Grant, who 
represented the merger, to the defendant A. Allen, a leading 
director, he says: "Mr. Drury has been asked to attend to the 
necessary searches ... in connection with your agreement 
with me to enter the cannery merger.”

Details may not have been arranged perhaps, and there were 
titles to be searched and appraisements to be made before the 
transaction was closed. The option to Mr. Grant on behalf of 
the merger did not expire until early in March; and, in the 
meantime, these preliminaries were progressing in apparently 
regular course. So much so that by the 25th February all the 
documents necessary to carry out the sale to the merger had 
been executed ready for delivery over, on payment of the price. 
Then there is a total absence of any cause whatever, other than 
the suggested one of obtaining a profit at the expense of the 
other shareholders, why the defendants should, at that particu­
lar time, have taken up the shares belonging to the plaintiffs. 
They, it is true, did so with money of their own, obtained from 
the Standard Bank, but the notes which were discounted to 
raise it were, as was probably anticipated, retired out of the 
proceeds subsequently received from the merger when the deal 
went through. So, after all, the transaction was not so bold a 
financial venture as it might seem to an outsider.

The learned trial Judge found a case of actual fraud against 
the defendants, a <■ lusion with which I do not quarrel. But, 
as was pointed out on the argument, it is not necessary to go 
quite so far; for the moment it appeared—as, in my opinion, 
it clearly did t, under the original option given by the plain­
tiffs to the d« ndants, they became agents for the plaintiffs in 
the transaction, a fiduciary relationship was established which, 
on well-known legal principles, prevented the agents from ob­
taining a profit at the expense of their principals. See Ex p. 
Larkcy, 4 Ch. D. «506, at p. 580; Parker v. McKenna, L.R. 10 
Ch. 90, at p. 118; and the eases collected in Kerr on Frauds, 4th 
ed. (1910), p. 155 ct scq.

It was argued by counsel for the appellants that the action is 
not a class action; and, perhaps, strictly speaking, it is not; but 
the record may be so amended as to eliminate that feature, as in 
effect was done by the judgment of the Divisional Court. It 
was further objected that there is misjoinder, because the causes 
of action are said to tie several, and not joint. This objection, 
however, even if well-founded, which I am inclined to douht, is 
not one which, in the interests of justice, I feel any call to give
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effect to, or even seriously to consider at this stage of the liti­
gation.

The appeal should, in my opinion, be dismissed with costs.
Meredith, J.A. :—For all substantial purposes it is immat­

erial whether this action was regularly brought and carried on. 
in name, as a class action ; or whether, if regularly brought 
there should have been individual separate actions. It is quite 
too late to trouble any one with any such questions at this stage 
of the ease : all that need be said is that if irregular the irregu­
larity has had its uses, needless multiplication of costs has been 
avoided and the true end, justice to all parties, quite as well 
reached. The addition of the company as a party was irregu­
larly made and irregularly ma ntained throughout ; no claim 
was ever made against the company; no defence ever made ; the 
whole thing amounts to nothing more than the interjection of 
the name of the company into the style of cause ; and in truth 
the company has never been represented in the action. Its 
name should be struck out ; and that counsel on both sides agreed 
to before the commencement of the argument of this appeal. 
If the actions had been brought separately an order would, no 
doubt, have been made staying all but one, or some such step 
as would have brought about final results in the least costly way 
possible, would have been taken.

The whole, and the simple question, upon the merits, is whe­
ther the transactions in question were out and out sales or were 
really merely transfers of the stock in question in trust or 
agency for transferors in regard to any future benefit arising 
from the stock and above that which they received at the time 
of the transfer.

The finding in the Courts Mow was that this was a case of 
trust or agency and not a sale; and that finding, however ex­
pressed, is well supported by the evidence, not only the testi­
mony of the witm-sses, but also the writings. Indeed there can 
Ik* no reasonable .in my opinion, that the shareholders 
generally were brought into the transaction and concluded it 
as one of trust or agency not of sale, and relief should In- 
granted accordingly.

The appeal should be dismissed ; the name of the company 
should, as agreed upon, be struck out of the action ; the re fer­
mée to the proper officer should be to ascertain and state what, 
if any, sum is due from the defendants to each of the plaintiffs 
in respect of the transactions in question respectively on the 
footing of a trust or agency except in such cases, if any, as 
shall appear to have been out and out sales.

The appellants should pay the costs of the appeal.

Magee, J.A., and Latch ford, and Lennox, #!J., concurred 
in the result. Appeal dismissed.
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ONT. RICE v. SOCKET!.

D. C.
1912

Ontario Divisional Court. Falronbridge, C.J.K.II.. Britton, am1 
Sutherland. JJ. November 25, 1912.

1. Ei idence (g VII A—590)—Expert witnesses, who are.
Xov. 23. An “expert" in one who, by experience, lins acquired special or 

peculiar knowledge of the subject of which lie undertakes to testify, 
and it does not mutter whether such knowledge has been acquired by 
study of scientific works or by practical observation.

| Cotter v. Campbell, 10 U.C.R. 1011. and State V. Davis, 33 S.E. 
440. 55 S.C. 339, referred to.]

2. New trial (8 II—7)—When obanted for dihobeyi.no provisions of a 
statute—Expert witnesses.

Where a statute provides, “that only three expert witnesses may be 
called by either side, without the leave of the judge or other person 
presiding, to Is» applied for Ix-forc the examination of any such wit 
nesses,” a refusal of the judge to obey the provisions of the statute 
constitutes a mistrial and a new trial will lx- granted.

Statement Appeal by the plaintiff from the County Court of the 
County of Wellington. Plaintiff sued for $180 as balance of the 
contract price for the building of a silo on defendant’s farm. 
Defendant denied the allegations in the statement of claim and 
set up by way of counterclaim that the plaintiff did not build or 
complete the silo in accordance with the terms of plaintiff's con­
tract with defendant, and that in consequence thereof he suffered 
loss and damage.

It. L. McKinnon, for the plaintiff.
C. L. Dunbar, for the defendant.

KaUnnhridge,
C.J. Falconbridge, C.J.K.B. :—The case was tried before Un­

learned County Judge without a jury. He gave judgment dis 
missing the plaintiff’s action with costs and adjudging that de­
fendant should recover against plaintiff on his counterclaim 
$130 and costs.

From this judgment the plaintiff appeals on several grounds, 
only one of which, in my opinion, it is necessary to consider, viz., 
the refusal of the learned Judge to observe the provisions of 0 
Edw. VII. eh. 43, sec. 10, which is as follows:—

“10. Where it is intended by any party to examine as wit­
nesses pe 1*80118 entitled according to the law or practice to give 
opinion evidence, not more than three of such witnesses may In- 
called upon either side without the leave of the Judge or other 
person presiding, to be applied for lie fore the examination of 
any of such witnesses.”

The first witness of this class called was A. W. Connor, who is 
by profession a consulting engineer, and who is admitted by 
defendant's counsel to lie an expert. The second witness was 
Charles Butler, whose business is that of cement construction. 
The third witness, who is alleged by plaintiff to be of this char­
acter, is Herbert Croft, whose business is concrete work, in which
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he has been engaged about nine years. The fourth witness is 
Charlés Strange, who stated that his business was general con­
crete construction. At. this stage the plaintiff’s counsel pointed 
out that Mr. Dunbar, defendant ’s counsel, was limited to three 
expert witnesses. 11 is Honour overruled the objection, saying 
simply, “we will take the evidence,” and it was taken accord­
ingly. The next witness called was George Day, and the same 
objection was raised by plaintiff's counsel. This witness is ad­
mitted by defendant’s counsel to be an expert. The next wit­
ness, William Elliott, is a farmer and cattle dealer, who has a 

sses to know what the object of a silo is. and what 
people should strive to obtain in order to get a perfect silo, and 
lie passes an opinion upon this particular one.

If these six witnesses are all experts, three witnesses of that 
class more than the law allows have been examined. Mr. Dun­
bar contends that the only experts are Connor and Day, arguing, 
that the statute applies only to one possessed of science and skill 
—that is, a man of science having a school of science degree or 
other special technical education on the subject.

1 do not find that this is a correct proposition. No authori­
ties on this branch of the case were cited by either counsel.

It is to be observed that while the section in question is 
headed ‘‘expert evidence,” and while the side-note says “limit 
of number of expert witnesses in action,” yet the word “expert” 
is not used in the section itself: the phrase being, “persons 
entitled according to the law and practice to give opinion evi­
dence. ’ ’

The term “expert,” from experti, says Bouvier, “signifies 
instructed by experience.”

“The expert witness Is one possessed of special knowledge or 
skill in respect of a subject upon which he is called to testify:” 
Words and 1 Minuses Judicially Defined, volume 3. page 2594.

Dr. John 1). Lawson, in “The Law of Expert and Opinion 
Evidence,” 2nd edition, at p. 74, lays down as Rule 22, “Me­
chanics, artisans and workmen are experts as to matters of tech­
nical skill in their trades, and their opinions in such cases are 
admissible”: citing numerous authorities and illustrations.

“The derivation of the term ‘expert * implies that he is one who 
by experience has acquired special or peculiar knowledge of the 
subject of which he undertakes to testify, and it does not matter 
whether such knowledge has lieen acquired by study of scientific 
works or by practical observation ; and one who is an old hunter, 
and has thus had much experience in the use of firearms, may 
lie as well qualified to testify as to the appearance which a gun 
recently fired would present as a highly educated and skilled 
gunsmith”: State v. Davis, 33 S.E. 449, 55 S.C. 339, cited in 
“Words and Phrases Judicially Defined, volume 3, page 2595.”
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D.C.
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ONT. In Putter v. Campbell, 16 U.C.R. 1(19, the Court of Queen’s
H. C. J. 

1911
Bench held that a person not being a licensed surveyor is a eom- 
petent witness on a question of boundary.

Rick
It is quite manifest, therefore, that these six witnesses were 

persons “entitled according to the law or practice to give opin-
SUCKKTT. ion evidence.”

Falconbridge,
Defendant’s counsel, however, contends that even admitting 

that the statute has been disregarded there has been no miscar­
riage of justice. There would, of course, he no question about 
the matter if the case had been tried with a jury, but as it is 1 
tint! myself unable to accede to this view. It would be impos­
sible to determine the exact effect which the evidence of the three 
witnesses whose evidence was improperly admitted had on the 
mind of the Judge. Day, the fifth witness of this class was 
admittedly an expert, and a very forcible witness; and tin* 
learned Judge seems, on both branches of the case, to have at­
tached great importance to the evidence of KUiott, the last wit­
ness who was called.

But, leaving out these considerations altogether, the mere 
refusal of the learned Judge to obey the plain provisions of tin- 
statute, in my opinion, constitutes a mistrial, and defendant’s 
counsel (while it appears to have been unnecessary for him 
actively to oppose the objections), accepted and profited by tin- 
rulings of the learned Judge, and, therefore, there must he a 
new trial, with costs of the last trial and of this appeal to be 
paid by the defendant.

Britton, J. Britton, J. :—I agree.

Sutherland, J. Sutherland, J. :—I agree.
Order for new trial.

ONT. REX v BEVAN.

Fi C. J. 
1912

Ontario llifih Court, Miihllrtbn, J.. in Chamber», \nvetnbrr 27. 1912.

1. INTOXICATING I.IQVOR8 (glllfi— 80)—EXHIBITING I.IQVOR SKIN OK Ills 
CLAYING BOTTLES AND CASKS AT UNLICENSED CLACK.

To constitute the offence under see. Ill of tlie Ontario
License Act. ns amended by 2 (îen. Y. eh. 55, see. t). in nn unlicensed 
place, of keeping up a liar sign nr of displaying bottles and casks so 
as to induce a reasonable belief that, liquors are sold there it is cssen 
tinl that what is done should induce a belief that {a) premises in 
fact unlicensed ore licensed or (e) that liquor, i.e.. intoxicating liquor, 
is “sold or served therein;" the statute requires something more to 
tie shewn than what would lie necessary and proper for the sale of 
non intoxicating liquors.

2. Evidence (|IIB—11.1)—Maintenance ok appearance ok bar—Dis
CI.AY OF BREWER'S CALENDARS—SUFFICIENCY OF EVIDENCE.

Evidence that in an unlicensed hotel there is a liar, and on the bar 
a beer pump used to pump a non-intoxicating beverage called “local
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option beer," and that brewer's calendars were there displayed is 
insufficient to convict the occupant of the offence of keeping up a sign 
or having a bar containing lottles or casks displayed so as to induce a 
reasonable belief that the premises were licensed for the sale of 
liquor, where the former official license sign over the door had been 
removed, and there was no display of bottles or casks such ns are 
used distinctively for intoxicating liquors nor was there, apart from 
the brewer’s calendars, any display of advertising matter suggestive of 
the sale of intoxicants in the place.

Motion to quash a conviction made by the police magistrate 
of Hamilton under section 111 of the Liquor License Act, as 
amended by 2 Geo. V. ch. 55, sec. 9.

The conviction was quashed.
J. Ilavcrson, K.C., for the defendant.
J. It. Cartwright, K.C., for the prosecutor.
Middleton, J.:—Section 111 of the Liquor License Act as it 

stood before the amendment of 1912 was an eminently reasonable 
and easily understood provision. In effect it provided that the 
existence of a bar in any unlicensed premises and the display 
of liquor therein should he prima facie evidence of unlawful sale.

The amendment makes that which was theretofore evidence 
of an unlawful sale “an offence against this Act;” and this 
makes it necessary to examine the statute with great care to 
ascertain precisely that which is raised from the rank of mere 
“evidence,” and constituted “crime.”

I pass by the very awkward and almost unintelligible form 
of the section, and endeavour to ascertain the real meaning. 
The section reads: “The fact of any person . . . shall be 
guilty of an offence against this Act.” I assume that this may 
he read as though it provided that any person who does the 
thing mentioned shall be guilty, etc.

The things so rendered unlawful are “the keeping up of 
any sign ... or having ... a bar or place containing 
bottles or casks displayed so as to induce a reasonable belief 
that such house or premises is or arc licensed for the sale of 
liquor, or that liquor is sold or served therein . . .”

“Liquor” in this Act means intoxicating liquor; and it is 
lawful to sell liquors that do not contain more than two and a 
half per cent, proof spirit, even if such liquors resemble in ap­
pearance and taste liquors that ordinarily contain more than the 
stipulated amount of alcohol. This has led to the manufacture 
of what in the evidence is called “Local Option beer.”

The sole evidence in this case is that in an hotel which was 
once, but is not now, licensed to sell intoxicating liquor there 
is a bar, and on the bar a beer pump which pumps Local Option 
beer, and “all appliances” and “signs,” consisting of calen­
dars and advertising matter, that had decorated the bar and 
premises when the hotel had a license. The hotel still retained 
its name. The sign “Licensed to Sell” etc. was removed.
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Middleton. J.
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It is essential, to constitute an ofl'vnee, that what is done 
should “induce a belief that” (a) premises in fact unlicensed 
are licensed, or (b) that liquor—i.e., intoxicating liquor—is 
“sold or served therein.”

It is not for me to speculate why the Legislature should make 
it penal to have a bar so equipped as to induce a “reasonable 
belief” on the part of the thirsty wayfarer that he could therein 
obtain a beverage which might intoxicate, when there is in fact 
nothing to be had hut beer containing “less than two and a 
half per cent, of proof spirits;” it may well be that the lack of 
the desired percentage can only be discerned by a trained and 
sensitive palate, and the average man seeking intoxication re­
quires protection from such innocuous beverages ; or the desire 
may be to protect the licensed house whose customers arc being 
deluded by this hollow mockery into the belief that they are in 
a genuine bar. Be that as it may, it seems clear that there must be 
more than that which is necessary and proper for the sale of Local 
Option beer, before an offence is committed ; some exhibition of 
bottles and casks such as usually contain real “Liquor,” or 
some such display of suggestive advertising matter as would 
lead a reasonable man to the belief that in this unlicensed place 
liquor was sold. Mere “calendars and one thing or another” is 
not enough. The bottles, not only were not displayed, but were 
in the cellar, relics of a departed glory ; and the “pump” might 
indicate the innocent “Local Option beer.”

The motion should be granted with costs.
The magistrate should be protected.

Conviction quashed.

James WASSON i plaintiff, respondent i v. James William MARKER and 
Lysle J. ABBOTT iadded defendant) (defendants, appellants).

( Decision No. 4.)

Saskatchewan Supreme Court. Uaultain, C.J.. Ncwlandu, and Lamont, JJ.
November 23, 11)12.

1. Mortgage (§ VII B—150)—Wiio may redeem—Assignee ok equity or
kedem erioN—Foreclosure order.

An assignee of the equity of redemption purchasing after an order 
tiini for foreclosure has bean made at the suit of the mortgagee, is 
hound by the order nisi. and. when added ns a party defendant, he i< 
limited by the period fixed for redemption by the order tiiei.

ril’aaaon v. Ilarkrr (No. 2). 7 D.L.R. ‘>20. affirmed in part; Ite Par 
bola. Ltd.. [1909] 2 Ch. 437, followed ]

2. Mortgage (| VI B—75)—Enforcement — Relief against accéléra
TION CLAUSE.

The words “together with costs to be taxed by the registrar*’ in 
sub-sec. 10 added to see. 1)3 of the Land Titles Act by 1 Geo. V. 
(Sask.) ch. 12. sec. 7 (which sub-see. gives relief against a mortgage 
acceleration clause in proceedings before the registrar of land titlesi 
have not the effect of limiting the right of relief to a proceeding be
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foie the registrar hut the remedy may lie had in court proceedings, 
ex. gr.. a foreclosure action.

[U'o8«o» v. Marker (No. 2). 7 D.L.R. 52(1. reversed in part; see 
also Mcdregor v. Mcmstrcet, 5 D.L.R. .'101; sub-sec. 10 added to sec. 
93 of Lind Titles Act, hv 1 Geo. V. (Sank.) eh. 12. sec. 7. referred to.]

3. Mortgage (g VII B—150)—Redemption—Right ok purchaser pend­
ente LITE TO REDEEM.

A purchaser pendente litc of the mortgaged premises added as a 
party defendant in a foreclosure action has a Zooms standi to apply 
to redeem without first entering an appearance.

| (lassoa v. Marker (No. 2). 7 D.L.R. 520, alfirmed in part.]

4. Statutes (g III R—113)—Construction ok remedial Act—Accéléra
TION CLAUSES—LAND TITLES ACT (SASH.).

A remedial statute, relieving mortgagors in default from accéléra 
lion clauses, which covers by the express statutory provision “any 
mortgage" is not limited to mortgages made subsequent to the pass 
ing of the Act.

[Sub-sec. 10 added to sec. 93 of the Land Titles Act by 1 Geo. V. 
(Sask.) ch. 12, sec. 7, referred to.]

5. Statutes (g III B—113)—Construction ok remedial Acts—Rules
APPLICABLE.

In construing a remedial Act of Parliament (lie construction should 
be a liberal one giving effect, if possible, to all parts of the Act.

[Sub-sec. lo added to sec. 9:1 of the Land Titles Act by 1 Geo. V. 
(Sask.) ch. 12. sec. 7, referred to.]

ti. Mortgage (gVIB—75)—Enforcement — Relief against accéléra
TION CLAUSE—CONSTRUCTION OF STATUTE—READING RELIEF CLAUSE
INTO MORTGAGE.

The relief against acceleration clauses in mortgages provided for 
by sub-sec. 10 added to sec. 93 of the Land Titles Act (Sask.), applie . 
to the general law relating to mortgages and not to a particular kind 
of foreclosure and as soon as enacted it became in effect a part of 
every mortgage in the same way as if it had been inserted in the 
mortgage by the parties.

[llasson v. Marker (No. 2), 7 I).L.R. 52(1, reversed in part; Sub- 
sec. 10 added to sec. 93 of Land Titles Act by I Geo. V. (Sask.) ch. 
12. sec. 7, construed.]

SASK

S. C.
1912

Wasson

Habker

Appeal by the defendant Abbott (added as n defendant by statement 
order made the 4th day of October, 1912) from the judgment of 
Parker, Master-in-Chambers, Wasson v. Ilarkcr (No. 2), 7 D.L.
R. 526, dismissing his application to be allowed to pay the 
amount of the arrears due under a certain mortgage together 
with interest and costs into Court.

The appeal was allowed.

Havltain, C.J., concurred with Newlaxds, J. Hmiudi.c.j.

New lands, J. :—The defendant Harker was the owner of Newimde. j. 
the west half of 24-15-18 W. 2nd. and mortgaged the same to 
the plaintif!’, who obtained an order nisi for the foreclosure of 
said mortgage. The defendant Lysle J. Abbott became the 
owner of the said land by purchase, and was added ns a
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defendant on the 4th October, 1912. The mortgage was payable 
by instalments, and contained an acceleration clause making the 
whole amount due in default of payment of any of the instal­
ments, and the order nisi was issued in an action against said 
defendant Darker for default in payment of one of the instal­
ments, and required the defendant to pay the whole amount 
secured by said mortgage before the 17th October, 1912, other­
wise an order absolute would issue. I’pon the defendant Abbott 
becoming owner of said land he endeavoured to redeem the same 
by paying the instalment due, but not being able to find the 
plaintitf, and his solicitors refusing to accept the same, he made 
this nation to the Mastcr-in-Chambers to be allowed to pay 
said amount into Court, his contention being that sub-sec. 10 of 
sec. 93 of the Land Titles Act being applicable, he had the right 
to redeem on payment of the instalment due with interest and 
costs. This contention is opposed by the plaintiff on the grounds 
that this sub-section applies only when proceedings are taken in 
the land titles office before the registrar to foreclose a mortgage, 
but does not apply when proceedings are taken in Court, as 
in this case, and that the order nisi having been made by a 
Judge of this Court, the Master had no power to amend the same 
by allowing the defendant Abbott to redeem for a less amount 
than that named in the order nisi. A further ground was that 
the defendant Abbott had not appeared and had therefore no 
standing to make this application.

The sub-section of the statute in question is us follows:—
(10) In cuho default Las occurred in nmking any payment due under 

any mortgage or in the obnervuncc of nny covenant contained therein 
and under the terms of the mortgage by reason of such default, the 
whole principal ami interest secured thereby shall have become du • 
ami payable, the mortgagor may, notwithstanding any provisions to the 
contrary und at any time prior to sale or foreclosure under a mortgage 
perform such covenant or pay such arrears as may l>e in default under 
the mortgage, together with costs to be taxed by the registrar, anil 
he shall thereupon bo relieved from the consequences of such default. 

Section 93 provides the procedure to be adopted for the fore 
closure of a mortgage registered under the Land Titles Act. 
This may be done in one of two ways, either in the Supreme 
Court, under the practice and procedure of that Court (sub-sec. 
1), or before the registrar, under the provisions of sub-secs. (2) 
to (8) of that section. Sub-sec. (9) deals with the right of the 
mortgagor to demand an assignment of a mortgage from the 
mortgage instead of a discharge upon paying the amount dm*, 
and sub-sec. (10) is as above stated.

The construction which the plaintiff puts upon sub-see. (10) 
is a very narrow one, and is based entirely upon the words 
“together with costs to be taxed by the registrar.” Without 
these words the sub-section undoulrtedly applies to all mortgages

5
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payable by instalments with an acceleration clause. 1 have there­
fore to consider whether by the insertion of these words the 
legislature intended to confine the relief which was a Horded to 
mortgagors by this sub-section to only such cases where the mort­
gagee took proceedings for foreclosure before the registrar, or 
whether those words were put in the sub-section to provide for 
eases where it would be necessary to ascertain the amount of 
costs incurred by the mortgagee up to the time of payment and 
there was no other provision for their taxation.

To adopt the first contention would he to give the mortgagee 
the right to make this sub-section effective or non-effective, as 
he saw fit, as by taking his proceedings in Court he would 
prevent the mortgagor from getting the relief provided by this 
section, and where he did not want the mortgagor to have this 
right he would always commence his proceedings in Court. This 
construction of sub-sec. (10) would therefore render it inopera­
tive except at the will of the mortgagee; and as in construing 
Acts of Parliament it is necessary that the Courts should, if 
possible, give effect to all parts of them, I cannot the
above contention as the true construction to be given to this Act.

There is no doubt but that this sub-section is remedial, and 
that it should be liberally construed. And I think the true 
construction to be put upon it is that the legislature intended 
this sub-see. (10) to apply to the general law relating to mort­
gages and not to a particular kind of foreclosure, and that from 
the time of its becoming law it became in effect a part of the 
mortgage in the same way as if it had been inserted in the 
mortgage by the parties. Now, if such a clause was found in 
a mortgage there can be no doubt but that the Court would give 
it effect, and the mere fact that it said that the amount to be 
paid was “together with costs to In» taxed by the registrar,” would 
not make it ineffective. It would give to these words what, I 
think, is their true meaning, and the only construction that 
would carry out the intention of the legislature, namely, that in 
cases where it was necessary to tax costs, and there was no con­
stituted authority to tax them, then they were to be taxed by 
the registrar. In this case it Ls not necessary to call this pro­
vision into effect, as the costs have already been taxed. For 
these reasons I am of the opinion that the mortgagor in this 
case has the right to redeem by paying the arrears with interest 
and costs.

It was further contended that sub-sec. (10) did not apply 
to the mortgage in this case, it having been made before the Act 
was passed, although the default in question occurred since the 
passing of this Act. The section refers to “any mortgage,” 
which must mean any mortgage in existence at the passing of 
the Act, To give it the construction the plaintiff contends for 
it would be necessary to insert after the words “any mortgage”
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tin* words “made to the passing of this Act," and
this we cannot do.

The only other question is whether the mortgagor, or. in this 
ease, his transferee, has taken the proper steps to get relief in 
this ease. The order nisi in question was made by myself as a 
•Judge of this Court, and the Act in question was not brought 
to my attention; if it had been, the order nisi would have 
allowed the mortgagor to redeem on payment of the arrears as 
provided by the Act. I do not know of any authority the 
Master has to amend a Judge's order, nor do I think he has 
any such power; hut this Court would have power to make the 
necessary amendment, and I think we should do so.

As to the added defendant not having appeared, I do not 
think that was necessary, as he did not contest the plaintiff's 
right to forcelosure, hut was willing to submit to the order the 
Judge should have made.

Lamont, J. :—I agree with the conclusion reached by my 
brother Xewlands in the judgment he has just read, that the 
defendant Abbott is entitled to be relieved from the consequences 
of the default made by the defendant Marker in the payment 
of the mortgage money as set out in the mortgage. I also agree 
that sub-sec. (10) of sec. 93 of the Land Titles Act applies to 
all mortgages whether made before or after the passing of that 
sub-section. I, however, am unable to concur in the view that 
the order nisi should be amended by providing for redemption 
upon payment of the arrears and costs. The relief provided 
lor in the sub-section is made applicable when default has been 
made under the terms of the mortgage, and by reason of such 
default the whole principal and interest thereby secured shall 
have become due and payable, and the mortgagor has come for­
ward before sale or foreclosure and remedied the default. When 
the mortgagor has remedied his default hi* is entitled to the 
relief provided by the statute, which is that he shall be relieved 
of the consequences of his default. The consequences to him 
arising from his default are that the mortgagee may enter judg­
ment against him for the full amount of the mortgage money 
and interest and have foreclosure or sale of the mortgaged 
premises if this amount is not paid within the time fixed by the 
Court. In the present ease, when the order nisi was asked 
for. neither the mortgagor nor the defendant Abbott, his 
assignee, had come forward with the arrears. It is only upon 
payment of the arrears that the mortgagor can obtain the relief 
provided by the statute. Until the arrears are paid the mort­
gagee is entitled to enforce all the remedies which arc his in 
consequence of the default having been made. The mortgagor's 
right upon paying the arrears is to have an order declaring that 
the action is at an end. This overrides not only the order mV
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but any judgment which may have been entered for the amount 
due. I cannot see that any alteration should be made in the 
order nisi. The defendant Abbott, not being able to pay the 1912

arrears to the mortgagee or his solicitor, has made this applica- ----
tion to be allowed to pay them into Court. I think lie should " ARHO: 
be so allowed : and upon making the payment, together with 
costs, he is entitled to an order declaring the action at an end.

Wasson

AnnoTT.
Application allonrd.

Re THOMAS DOUGLAS SMITH, Deceased. MAN
Manitoba Kituj’s Bench, Halt. J. December 3. 1912.

K.R.
10121. Wills (8 III—70)—Devise and legacy—Beqvest—Intent m testa 

tor—Insufficient description of men kf ici ary—Tests of the
PROBABILITIES. Dec. 3.

Where a testator bequeaths $10,000 t«* the “Old People's Home” as 
a charitable institution at or near Winnipeg, and where there i< no 
such institution hearing that identical name but there is “The Old 
Folks’ Home” and until recently there was “La Maison des Vieux"
(Homan Catholic) now called “Hospice Youville"; upon the question 
as to which, if either, of these is the legatee, a test of the prohahil 
ities may properly lie based upon such facts as the following: (<i i It 
is not shewn that the testator had ever contributed or intended to 
contribute anything to “La Maison des Vieux," nor that lie even knew 
of it : ( b) it is shewn that he was well acquainted with “The Old 
Folks* Home." that previously he had contributed to its finances and 
indicated an intention to bequeath something to it. (e) that the Board 
of “The Old Folks' Home" was largely composed of members of the 
same Presbyterian church which the testator attended, and («/I that 
"The Old Folks' Home" was commonly called “The Old People’s Home.”

[British nome v. Itoyal Hospital, fill L.T.X.S. 001. considered; see 
also Dappers v. I 'an Dyel,-. 37 X..Ï, Eq. 130; Moore on Facts 120l$. and 
Annotation to this ease.]

This is an application on behalf of the executors of the estate statement 
of the late Thomas Douglas Smith, for advice under the pro­
visions of the Manitoba Trustee Act. By letters probate issued 
out of the Surrogate Court on the 13th day of June, 1911, the 
Prudential Trust Company of Canada and Herbert. Patrick Pen- 
nock were appointed executors of the last will and testament of 
the deceased.

G. W. Jameson, for executors and Old Folks’ Home.
J. A. Beauprc, for Hospice Youville.

Galt, J. ;—Under the terms of the will the deceased he- Gait. j. 
quea tiled the sum of $10,000 to the “Old People’s Home,” being 
a charitable institution carried on at or near Winnipeg. It ap­
pears from the affidavits that there is no such institution as the 
Old People’s Home in or near Winnipeg; but there is an institu­
tion named the Old Folks’ Home, situate at Middlechureh, and 
there is also an institution at St. Boniface, now called the Hospice 
Youville ; but up to one year ago, called La Maison des Vieux,
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which might 1m* translated into English as either Old People’s 
Home or Old Folks’ Home or otherwise. The question is which 
(if either) of the above two institutions is entitled to the bequest.

When this application first came before me on November 28th, 
the material appeared to be defective, and the application was en­
larged until to-day with liberty to both parties to supplement 
their material as they might see fit.

In support of the claim of the Old Folks’ Home the following 
evidence was given.

John II. Falk, secretary of the Associated Charities of Win­
nipeg, identifies the two above named institutions, and states that 
the Old Folks’ Home is an institution maintained as a branch of 
the Women’s Christian Temperance Union, while the Hospice 
Youville is maintained by the Roman Catholic Church.

William Harvey, chairman of the finance committee of the 
Old Folks’ Home at Middlechurch, states that he knew the late 
Thomas I). Smith as a member of Knox Presbyterian Church 
in the city of Winnipeg; that the ladies of the board of the Old 
Folks’ Home are largely composed of members of Knox Church; 
that the late Thomas D. Smith was. to the knowledge of the de­
ponent, a warm and enthusiastic admirer of the Old Folks’ 
Home, having been a donor in his lifetime towards the building 
fund; and that the Old Folks’ Home is frequently referred to as 
the Old People’s Home.

Margaret Thompson, president of the Women’s Union, states 
that the said home is frequently known and referred to in the 
city of Winnipeg as the Old People’s Home; that the union fre­
quently receives donations to the said home under the name of 
the Old People’s Home; and that an instance of this occurred 
when the last grant to the home was given by the city of Winni­
peg in which case the same was addressed to the Old People’s 
Home.

Bella Scott, a mendier of the said Women’s Union, states that 
she has been on the board of management for about fourteen 
years; that she well knew the late Thomas Douglas Smith during 
his lifetime, and that on several occasions he gave her money 
by way of subscription to the Old Folks’ Home; that on the 12th 
day of July, 1910, the deponent met the late Thomas Douglas 
Smith on Main street, Winnipeg, on an occasion when she was 
engaged in selling buttons of the Old Folks’ Home, and on that 
occasion the deceased gave her money for the home and told 
her, in the course of the conversation, that he would remember 
tbe Old Folks’ Home in his will.

The only evidence filed in support of tbe claim of the Hospice 
Youville, formerly La Maison des Vieux, is the affidavit of M 
Ryan, secretary of Les Sœurs de la Charité de L’Hospital Gen 
eral de St. Boniface. The deponent states that until about one
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year ago the said institution was called in French La Maison des 
Vieux, meaning in English the Old People’s Home; that the said 
institution is still commonly known and called by the English- 
speaking people. the Old People’s Home, or the Old Folks’ Home, 
that it is situated on Tache avenue, St. Boniface, near the city of 
Winnipeg: that during the last ten years there were a total of 
357 people received in said institution, of whom 263 were from 
the city of Winnipeg; and that old people are received in the 
said institution irrespective of their nationality or creed.

In the case of British Ilonu ami Hospital for Incurables v. 
Royal Hospital for Incurables, 90 L.T.X.S. 601, the testatrix 
bequeathed €500 each to the Royal Home for Incurables, 
Streatham, S.W.. and to St. Mary’s Orphanage. It appeared 
that the British Home and Hospital for Incurables was situated 
at Streatham. S.W.. hut the Royal Hospital was situated at West 
Hill. Putney, Heath. The testatrix was shewn to have contri­
buted for some years to both institutions. Kekewich, J., held 
that the British Home and Hospital for Incurables was entitled 
to the legacy, but bis decision was reversed by the Court of 
Appeal. In giving judgment, Stirling, L.J., says:—

Tlio testatrix give* by lier will a legacy to the British Home for 
Incurables. She then recites, by ft codicil made nearly five years after­
ward*, that slip bad given certain legacies, and. Hinnngst others, one 
to “the British Home for Incurables, Streatham, 8.W., £500." The 
amount is incorrect, no doubt, hut “till she had given one to that 
institution. She proceeds: “I hereby revoke all the said legacies, and 
instead thereof I give £500 each, subject to duty, to the Royal Home 
for Incurables. Streatham, S.W." The lady was perfectly well aware 
of the existence of the two institutions, one called in strictness “the 
Itritish Home and Hospital for Incurables," ami the other “the Royal 
Hospital for Ineurabies." She had been in the habit for years of 
giving donations to both; and xve have in a memorandum book in 
which she recorded her benefactions, occurring repeatedly and in sue 
cessive lines, gifts to these two institutions.

In the present case the claim by the Old Folks’ Home appears 
to be much stronger than the claim of the Royal Hospital for 
Incurables in the ease just cited, inasmuch as it does not appear 
that the testator had ever contributed anything to La Maison des 
Vieux or had ever heard of the institution, whereas he was well 
acquainted with the management of the Old Folks’ Home, and 
had contributed to its finances, and had on one occasion gone so 
far ns to indicate an intention to assist the institution by his will.

Under these circumstances. I hold that the Old Folks’ Home 
was intended by the bequest in question and is entitled to the 
legacy.

The costs of all parties will be paid by the executors out of 
the fund in question.

MAN.
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Order accordingly.
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Annotation—Wills I $ III—701—Ambiguous or inaccurate description of 
beneficiary.

A mere mistake in the name or description of a legatee or devisee will 
not render the legacy or devise void if the person intended by the testator 
can lie clearly ascertained and distinguished from every other person 
either from the will itself or from extrinsic evidence, and this rule applies 
to a devise or bequest to a corporation, association or society, as well as 
to an individual : (Illicit v. Hone. L.R. 10 Eq. 20$ fInrlaml v. Beverley, 0 
Ch.D. 213; Be Gregory, 31 Beav. 600. A devise or bequest to a charitable 
object or purpose is valid, although the beneficiary organization is not 
named or is misnamed if the object intended can lx* ascertained with rea­
sonable certainty from the language of the will and the surrounding cir­
cumstances as where the devise or liequest is to a corjiorntion or associa 
lion having a certain described charitable purjKwe: In re ilrhin. L.R. 14 
Kq. 230.

Lord Bacon has expressed the law in such cases in a maxim. "I'critas 
nominis I oil il errorrm denionstrationis," and explaining this maxim he 
says: “There lie three degrees of certainty: (1) presence ; (2) name; (3) 
demonstration or reference ; whereof the presence the law holdeth of the 
greatest dignity, the name in the second degree; and the demonstration or 
reference in the lowest, and allows the error or falsity in the less worthy”: 
(larland v. Beverley, 9 Ch.D. 213, at 218.

A gift or devise will not fail for a misdescription or an imperfect or 
inaccurate description of a legatee or devisee if the description is sufii 
oient to designate with reasonable certainty the object of the testator's 
bounty: Tyrrell \. Senior, 20 I.R. (Ont.) 166.

Citing the above ease, Riddell, ,I„ in Be Sicayzie, 3 D.L.R. 031, said 
that “A misnomer of church society will not defeat a devise or bequest to 
it, if its identity is otherwise sufficiently certain.”

In the case of Van Wart (executors of J. W. Relyea estate) et al. v. 
The Synod of Fredericton. .1 D.L.R. 770, McLeod, J., citing the above 
mentioned Sirayzic ease, 3 D.L.R. 031. and following the decision in Jones 
v. St. Stephen's Church, 4 Ai.II. Kq. 310. held that “A bequest to an incor 
pointed religious Imdy is not void for uncertainty as to the devisee or 
legatee, if the person intended to lie benefited can lie ascertained with rca 
aomible certainty.”

A liequest to the "Wesleyan Methodist Su|ieraiinunted Ministers' Fund” 
was held to go to “the fonnexional Society of the Wesleyan Methodist 
Church” as the one most nearly answering the description, there being 
no society of the name used in the will : Edicards v. Smith, 25 Gr. 150.

But where, in a testamentary liequest, charitable purposes are mixed 
up with other purposes of so indefinite a nature that the Court cannot 
execute them, or where tlie description includes purposes which may or 
may not lie charitable, and a discretion is vested in the trustees, the 
whole gift fails for uncertainty; llnnter v. .4tlorncy-G encrai. 68 L..T. Ch. 
440, 11800] A.C. 300.

Also a liequest to lie “applied for such charitable or public purposes as 
niv trustee thinks proper” is too vague and uncertain for any Court in 
England or Scotland to administer as a charitable gift : Bluir v. Duncan. 
11002) A.C. 37, 86 L.T. 157.

A liequest to trustees to divide a testator's residue among such “charit­
able or religious institutions and societies” as they might select, was held 
void for uncertainty : (Srimond tor Uncialyrc | v. fliimond, f 10051 A.C. 124.
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Annotation {conthiurd)—Wills (§ III—701—Ambiguous or inaccurate de­
scription of beneficiary.

But where the legal and illegal provisions are separate and divisible, 
or when the trustees are given a discretion to apply the fund either to a 
legal or an illegal object, the trust is valid for the legal object, and its 
application will simply lie restrained within the bounds of the law: 0 
Vyc. 948.

Where lands are devised to A.. B. and V. as trustees, and C. is incap­
able of taking, the estate may nevertheless vest in A. and B.: Dor tl. I'<///- 
rolt v. It nul, :i V.C.Q.B. 244.

Where the will disposed of realty and personalty and the devise ns to 
the realty was held void, still the bequest of |s-rsonalty was allowed to 
stand : Fulton v. Fulton, 24 (lr. Ch. 422.

Where a will contained a void devise of lands to charitable purposes, 
and then a residuary devise of the testator's lands not thereinliefore men­
tioned or disposed of, it was held that the property comprised in the 
void devise passed to the heirs-at-law, and the residuary devise was allowed 
to stand : /veins v. Fatrrson, 13 (Irant's Ch. 223.

A devise made in a will "to my wife" was claimed by two women, with 
both of whom the testator had lived in the relationship of husband anil 
wife. Idington. .1.. held that, even if the first marriage was assumed to 
have ls»en validly performed, all the surrounding circumstances shewed 
that, by the words "to my wife," the testator intended to indicate the 
woman with whom lie was living, in that relationship, at the time of the 
execution of the will and thereafter, up to the time of his death. DufT, 
,T.. held that the woman who claimed to have In*-u first married to tla­
test a tor had not sufficiently proved that fact, and that the other woman, 
who was living with the testator as his wife at the time of the execution 
of the will and up to the time of his death, was entitled to the devise: 
Marks V. Marks, 40 Can. S.C.R. 210.

A gift by will of #300 to the three oldest and poorest |a*ople in the 
municipality was valid, being sufficiently certain to Is- carried out : l.air 
v. Artun, 14 Man. It. 240 ( Richards,

I*. K.. who left a widow and five children, by his last will directed that 
his property should Is- sold in two years after his decease by his trustee, 
who, in the meantime, should pay the interest and rents to his wife and 
four of the children who were named. On the death of any one of the four 
children named, leaving a child or children, the share of such child was to 
Is- paid to the offspring. Whenever one of his children should die leaving 
children, the estate was to lie divided equally among his children. Should 
his wife marry again, her share of the interest money was to be divided 
among his children and, after her decease, not having remarried, the in­
terest of her share was to Is- paid to his son W., and on his death to lie 
equally divided among Ins children. Reading the will literally no share 
was given to the widow beyond a share of the interest payable to her, 
until the estate came to lie divided, hut it was obvious that it was the 
intention of the testator that the widow should share equally with the 
four children named, ami that, on her death unmarried, such share should 
go on to his son W., and on his death la- equally divided among his children. 
It was held that the Chambers Judge, on application under O. 55, R. 2,
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was right in disregarding the literal reading of the will and in so constru­
ing it ns to give effect to the obvious intention of the testator: Eastern 
Trust Co. v. Rose. :1H N.fi.It. 456.

A testator left certain property to “my wife, J, R„” who had gone 
througn a form of marriage with him in 1902, and had lived with him as 
his wife till his death in 1900, but who was in fact still the wife of an­
other man. a supposed divorce from the latter being invalid. The Court 
held that the bequest was good, and J. It. entitled to the property: /fretve 
V. Reeve», 16 0.1*R. 588.

A testator gave his residuary estate “to the West Like Monthly Meeting 
of Friends (Hicksite) of West llloomtlcld, to be applied in charitable ami 
philanthropic purposes, as said Monthly Meeting or Society may direct." 
The Court held that the gift was not void for uncertainty as to its ob­
jects but was valid: Re Hui/ck, 10 O.L.R. 480 (D.C.).

In l.obb v. Lobb, ‘22 O.L.R. 15, the testator, dying in 188.1, left a wife 
and children in Kngland. whom he had deserted in 1851. At the time of 
his death he was living in Ontario with H., a woman whom lie called his 
wife, and by whom he had several illegitimate children, who also lived with 
him. So far as appeared, there had been no communication between him 
and his wife and legitimate children since lie deserted them. Hv his will 
he made specific devises and bequests to II. and his illegitimate children, 
referring to them by name and as "my wife," "my son," "my daugh­
ter.” He then directed that the residue should he divided among his 
“children." It was held, that, primd facie, "children" imports legitimate 
children only, but that interpretation yields where a contrary intention, 
which the law is entitled to regard, np|ienrs; and in this case, having re­
gard to the surrounding circumstances and the wording of the will, there 
was so strong a probability of the testator's intention to include only the 
children of II. in the word “children" wherever used in the will, that a 
contrary intention could not be supposed; and it was therefore declared 
that they alone were entitled to share in the residue: Lobb v. Lobb, 21 
O.L.R. 262. affirmed 22 O.L.R. 15.

A testator, dying in 1855, by his will gave to his wife the sole use of 
his farm "to use as she may think proper until my son (J.) has arrived 
to the full age of twenty-one years. He is then to get the east of the farm 
and half of all the property oil the farm at that time. They may then 
work the farm together or if my wife is tired of working the place J. is 
to have the management of the whole farm and is to support his mother 
during lier widowhood, and his four sisters until they are of agi* or mar 
ried. at which time each of the four girls are to get from the proceeds 
of my estate the sum of," etc. "The real estate to belong to the family as 
long as any of them are alive and to remain the property of my son's 
heirs." The Court held that tlie word “family" in the last clause of the 
will meant "children," and the five children of the testator took, under 
the will, a life estate as tenants in common, with a vested remainder to 
J. in fee under the rule in Rhellcy's ease: McKinnon v. Npence, 20 O.L.R. 57.

An ambiguity in a grant by deed of gift for a church as to which of 
two ecclesiastical bodies answering to the general description of the 
grantee or eestui que trust was intended to be the beneficiary, may also be 
determined by the facts and circumstances antecedent to and attending the
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issue of the grant : Zacklynski V. Pol us hie, [ 1008] A.C. 65, ‘24 Times L.R. 
152. a,firming 37 Can. 8.C.R. 177.

The above case* should I** distinguished, however, from In re Mann, 
[ 10031 1 Cli. 232, which case it was held, that “where a charitable gift 
fails for imperfect description of the beneficiary the intention of the 
testator will lie carried out as nearly as possible under the doctrine of 
cy-prcn.’' See also In rc Pyne, [1003] 1 Cli. 83.

Though the Courts are very reluctant in changing a bequest to a 
charitable institution, still rather than let it fail entirely, they will invoke 
the doctrine of cy-prcn. So that under a bequest to “the Protestant Or­
phans' Home for boys in Toronto,” two societies of the kind, known as 
the Roys' Home and Orphans' Home, were held entitled to share equally, 
there being no borne known by the name used in the will : Milliams v. /fog,

Cnder the cy-pren doctrine a gift does not lapse when made to a 
charitable institution which has once existed but has ceased to exist; but 
equity is always more ready, in the case of a gift to a charitable institu­
tion which has never existed, to infer a general charitable intention, 
than to infer the contrary : Itc Darin (1002), W.X. 56.

Although property devised to one purpose, such as education, cannot 
Is* judicially diverted to another purpose, such ns religion, to relieving the 
poor or the sick, or to general charity, still, rather than to let a charitable 
devise fail, l»rd Kldon. applying the doctrines of cy-prcn, extended a large 
bequest for the poor inhabitants of several parishes beyond the purposes 
expressly pointed out by the will, to wit: “to In» applied at times and in 
proportions, and either in money, provision, physic, or clothes," to the 
instruction and apprenticing of the children : Hereford v. Adams, 7 Yes. 
,lr. 324.

McDonald v. the city of Sydney

Y ora Seolia Supreme t'ourt. Uraham, and Hcayher, HuhhcII, and
Ritchie. ././. December 14, 1012.

1. Evidkxcb (8 H H I—265)—Presumption ah to xkui.iokm-k ok mixici
l»AI. CORPORATION—I XOVAHIIKII EXCAVATION IX HIGHWAY—ABHENCE
OF DIKBCT EVIDENCE—PoHlTlo.X OK BODY.

In the absence of direct evidence to shew that the deceased walked 
into the unprotected portion of an excavation in the street, which was 
being made by the municipal corporation and which was left with a 
partial protection only so that as to the remainder it constituted a 
dangerous trap, an inference to that effect may In» drawn from the 
jHisition in which bis InhIv was found and from the fact that de­
ceased had left his house in a hurry to catch a car ami that the 
trench was on his direct route to do so.

2. Damage# (|III.T3—187)—Measure or compensation—Pecuniary
IjOHS—Reahonable expectation.

The assessment of damages for negligence causing death must be 
confined to the pecuniary loss based on the reasonable expectation of 
ipeeuninry advantage to the beneficiaries under the statute known as 
la>rd Campls'll's Act.

Tins was an appeal from the judgment of Dryadale, J., in 
favour of plaintiff in an action brought by plaintiff as widow
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of the late Alexander McDonald, and also as administratrix of 
the goods, chattels and effects of said Alexander McDonald, 
claiming damages on her own behalf and also on behalf of the 
heirs, for loss and injuries sustained through the death of said 
Alexander McDonald, alleged to have been occasioned hy the 
negligence, misfeasance and non-feasance of the defendant, its 
servants and agents.

The judgment appealed from, and which was affirmed, was 
as follows:—

Dryndale, J.:—This action is under Lord Campbell's Act 
brought hy the administratrix of the estate of Alexander Mc­
Donald for the benefit of the widow and children of the late 
Alexander McDonald.

Tile cause of action is alleged negligence of defendants in 
opening and leaving unprotected, a drain or ditch on Sheriff 
avenue, in the city of Sydney, into which said McDonald fell 
and received the injury causing his death.

On May 27th, 1011, defendants’ servants dug a ditch 4 feet 
deep hy 2 feet in width across Sheriff avenue, a public street, 
right up to the edge of the sidewalk, and extending somewhat 
into the sidewalk. On Saturday night this trench was left with 
a barricade around the outer end and along each side pretty 
well up to the sidewalk. The trench was about 28 feet in length ; 
to protect people using the sidewalk there were two tubs turned 
upside down and a plank laid across the end of the ditch 
cutting into the sidewalk on the outer or street end of the 
trench. A lantern was placed and left burning hut no light at 
the sidewalk end on both the north and south sides of the 
trench. The side barricade of planks did not extend to the side­
walk barricade by about 3 feet in each case. The only pro­
tection here for this 3 foot space being the clay or soil thrown 
out from the ditch forming sort of a bank. This hank on the 
south being less than 2 feet in height, and sloping to nothing as 
it reached the tub on the sidewalk. On the north side the hank 
of clay was a little greater, probably about 2 feet.

It will thus he seen that just off the sidewalk the trench was 
at that end practically unprotected for about 3 feet between 
the sidewalk tubs and the side barricades. The deceased left 
his home about 9 p.m. to go into town; leaving in a hurry to 
catch a Townsend street car, and was not again seen alive. 
Early Sunday morning he was found in this trench dead having 
died from a broken neck. IIis route to the car would take him 
past this trench, and the strong probability is that he walked 
into this unprotected place from the south side; fell into the 
ditch, and broke his neck. He had been into town in the even­
ing, made some purchases, which he forgot, and on remembering 
the fact, hastily started to return to town. His direct route
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for the car would take him past the trench, and there is no 
further light on the situation than the facts disclosed by the 
finding of the body. I think it is fairly apparent that he went 
in from the south or home side and struck his head on the upper 
north side and broke his neck thus losing his life.

There was no light on the sidewalk end of the trench as 
stated, and conditions there amounted to nothing short of a 
trap to anyone going either up or down and getting slightly off 
the sidewalk in the dark. Defendant’s counsel urges strongly 
that there is no evidence shewing how the accident occurred. 
In other words, that it is mere conjecture that the deceased 
walked into this unprotected place from the south, fell in and 
struck his head on the north side, breaking his neck. I think, 
however, the position of the body when found shews fairly 
clearly that the deceased fell in from the south side striking his 
head on the north wall ; that death was caused by a broken neck 
is sure and as the passing of this trench was on his direct route 
to get a Townsend street car, his object, I am led to conclude 
is in favour of the probability that he fell into the trap or un­
protected trench on his way for a car. 1 am of opinion the de­
fendants were guilty of negligence and that such negligence 
caused the death of the plaintiff’s husband.

1 am It ft without much evidence to guide me on assessing 
the pecuniary damage caused by the death. 1 have simply the 
fact that deceased was a man of 56 years of age. in good health 
apparently, a carpenter by trade, and earned $2.20 per day, 
and a sober and steady workman. The assessment must be con­
fined to the pecuniary loss based on the reasonable expectation 
of pecuniary advantage to these beneficiaries, and that expecta­
tion being disappointed. The deceased left a widow and four 
children at home. One boy 24 years of age ; another 19; one 
girl 22, and another 20. The hoys would, I think, have the 
reasonable expectation of pecuniary advantage; the girls pro­
bably the same.

1 assess the damages at $1,800, and apportion the same as 
follows: $1,200 to tin* widow, and $000 divided between the two 
girls at home.

F. McDonald, K.C., in support of appeal :—Liability cannot 
be fixed on mere conjecture. The facts do not establish that 
deceased fell into the trench : Montreal Doll inf/ Mills v. Cor­
coran, 20 Can. S.C.R. 595, 599; Wald in v. London and S. IV. 
ft. Co., 12 A.C H ; Smith v. Bakert f 1891 ] A.C. 325; Messenger 
v. Town of Bridgetown, 33 N.K.R. 291, 298 ; Plouffc v. Canada 
Iron Furnace Co11 O.L.R. 52. Defendant gave reasonable 
warning of the danger.

II. Mcllish, K.(\, contra:—The findings are justified by the 
evidence and the (’ourt therefore will not set them aside. There
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was no contributory negligence on the part of deceased. Suffi­
cient precautions were not taken on the part of defendant to 
guard against accident : Williams v. Gnat Western It. Vo., L.R. 
9 Ex. 157.

Meagher, J., delivered the judgment of the Court holding 
that the defendant was clearly guilty of negligence. He agreed 
with the findings of the trial Judge and would have found the 
same way himself. The unprotected ditch, insufficiently lighted 
and lying in the path of the deceased, amounted to nothing short 
of a trap and the inference was that through it the deceased 
came to his death. He was of opinion that the conclusions of the 
learned trial Judge were correct and that the appeal should 
he dismissed with costs.

Appeal dismissed.

Re HUNTER.

Ontario High Court, Middleton, J. Dcrnnbcr 11, 1912.

1. Levy and seizure (6 11—30)—Execution—Mode and sufficiency ok
levy—Seizure of cash.

Where an execution creditor duly placed hi-* execution in the hands 
of the sheriff, who. instead of proceeding rgularlv to sell under the 
execution the effects of a liquor business belonging to the execution 
debtor, placed his bailiff in |M>ssession of the business itself with dir­
ections to take over the daily receipts thereof as a going concern, and 
where such receipts were actually turned over hv the cashier every day 
to the sheriff, the legal construction of the daily taking over of the 
money by the sheriff is that each such taking over was a levy thereon 
under the execution.

2. Execution ( 8 I—H)—Lien as to moneys collected iiy sheriff—De­
ceased INSOLVENT DEBTOR—EXECUTION CREDITOR'S LIEN—TRUSTEE
Act (Ont.).

Where the sheriff seizes, under an execution, certain moneys belong 
ing to the execution debtor, the execution creditor thereby acquires a 
lien iifHin the moneys so received, and such lien is protected on the 
execution debtor subsequently dying insolvent, and the administratrix 
of his estate is not entitled to delivery up of the moneys so seized 
for distribution pari /wiskm under sec. 52 Trustee Act <Ont.), the 
-aving clause of which section declares, in effect, that the statutory 
direction for distribution pari imikku shall not prejudice “any lien ex 
i'ting in the lifetime of the debtor on any of his real or personal 
property.'*

(Trusti-e Act. 1 Geo. V. (Ont.) ch. 2(1, sec. 52. construed.)

Appeal by the Dominion Brewery from the decision of the 
Master at Port Arthur.

The appeal was allowed.
W. It. Smyth. K.C., for the Dominion Brewery.
//. K. Itnse, K.C., for the administratrix.

Middleton, J. Middleton, J. :—The proceedings in this matter appear to be 
in a state of great confusion. An interpleader issue was direct-
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ed, and apparently in some way referred to the Master for ad­
judication. The Master seems to have dealt with the question 
between the parties in the administration action, and it is very 
doubtful whether he had any jurisdiction. Counsel, however, 
shewed their good sense by agreeing that the real question at 
issue between the parties should now be determined, quite irre­
spective of questions of form and practice.

On the 5th September, 1908, the Dominion Brewery recover­
ed a judgment against the late George Iluntcr, who was carry­
ing on business under the name of Hunter & Co. Execution 
was duly issued and placed in the hands of the sheriff. At that 
time another execution was in the hands of the sheriff at the in­
stance of the Soo Falls Brewery. That company had also a 
chattel mortgage upon the property of the debtor. Apparently 
there was a great deal of difficulty in ascertaining what the posi­
tion of the Soo Falls Brewery Company was; but this has now 
disappeared, as the claim of the Soo Falls Brewery Company 
has been satisfied, its execution withdrawn, and it now makes 
no claim to the money in question.

Instead of proceeding to sell under the execution, the sheriff 
placed his bailiff in possession, and the receipts were turned over 
by the cashier every day to the sheriff. The situation is indi­
cated by this extract from Youill’s evidence:

“The sheriff’s man took memo, of sales made during the day, 
and at night he and I took the money from the cash register, 
and he took the money and gave me receipt. That continued 
daily until June 25th, date of sale to the Western Liquor Com­
pany. I do not know the amount of sale to this company. I 
went out of possession when the sale to the Western Liquor 
Company was completed and license transferred.”

Youill, whom I have called the cashier, occupied an anoma­
lous position. He was a clerk of Hunter’s. An arrangement 
had been made by which a trustee was placed in possession for 
the benefit of creditors. This arrangement probably never was 
operated, owing to the fact that the creditors had not assented. 
The trustee ceased to act, and Youill purported to succeed him. 
In reality he was probably the bailiff of the Soo Company under 
its mortgage.

The one thing which is certain is that the sheriff received this 
money; and as he then had two executions in his hands, he 
received it by virtue of his execution; and I do not know 
whether it is material, but I think that each time that he received 
the money must be regarded as a levy made upon it.

After the death of Hunter his administratrix claimed this 
money. The Master by his report has found in favour of her 
claim. This ignores the provision of the Trustee Act, 1 Geo. V. 
eh. 26, s. 52, which provides that the distribution among the
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creditors in the case of an intestate, being insolvent, shall be 
pari passu, “but nothing herein shall prejudice any lien exist­
ing during the lifetime of the debtor on any of his real or per­
sonal property.”

I think it is clear that the execution creditor had a lien upon 
the moneys received by the sheriff, and that this lien is entitled 
to prevail over the claim of the administratrix.

Where the Legislature has intended that upon the happen­
ing of any event, the right of the execution creditor shall be de­
feated, it has said so in language free from ambiguity. An 
assignment and a winding-up order are t>oth given priority over 
executions not completely satisfied by payment. Here, on the 
other hand, the statute protects the existing liens.

The appeal should, therefore, be allowed, and the execution 
creditor should have his costs against the administratrix.

Some question was raised upon the argument as to the exact 
balance due upon the execution. If this cannot lie arranged be­
tween counsel, 1 may be spoken to again about it.

Appeal allowed.

REX v. STEPHENSON.

Ontario High Court, Kelly, in Chamhern. Xorcmber 12. 1912.

1. iNTOXICATINil LIQUORS (§111 A—55)—CONVICTION—UNLAWFUL SALE— 
Magistrate refusing to allow analysis of liquor, effect of.

1 •pon a conviction for selling liquor without a license when the. 
defence has been that only non intoxicating liquor has been sold, it 
is a good ground for quashing the conviction that the magistrate re­
fused to allow the liquor found on the premises to be analysed.

Motion to quash a conviction for selling liquor without a 
license.

G. W. /{nice, K.C., for the defendant.
IF. S. White, for the magistrate.

Kelly, J. :—Defendant was convicted by the Police Magis­
trate for the Town of Collingwood of selling liquor without a 
license on July 12th, 1012, and a penalty was imposed of a fine 
of $250 and $22.15 costs, and on default three months in gaol at 
hard labour. The information was laid on July 15th and the 
hearing before the magistrate was begun on July 20th and evi­
dence was then taken. Judgment was given on July 27th.

At the time of the occurrence in respect of which the charge 
was laid, the police officer seized (in defendant’s premises) what 
he said was a bottle of beer, but which defendant swore was non- 
intoxicating beer, the same, he swore, as he was selling on that 
day in his premises. The bottle seized bore, at the time, a label 
“Salvador,” the name of a beer which is said to be intoxicating.
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The officer who seized it swore he had “no other reason of think­
ing it was “Salvador” beer except from the label.”

One of the grounds relied upon by defendant for quashing 
the conviction is that he was not given an opportunity of putting 
in evidence which he tendered and which the magistrate refused 
to consider.

On the motion an affidavit of the magistrate was filed wherein 
it is shewn that immediately after the service of the summons on 
July 15th, defendant’s counsel applied to him (the magistrate) 
to have the beer which was seized sealed up, and he sealed it up 
in presence of the counsel ; and further that when the case came 
on for hearing on July 20th, lie was asked by the same counsel 
to send the beer for analysis, it being still in the possession of the 
police officer, and that he then told defendant’s counsel that the 
case must go on on that day and afterwards the beer could be 
sent for analysis, and that he would in the meantime withhold 
judgment. The magistrate says further that after defendant 
had given his evidence on the 20th his counsel again requested 
that the beer seized be analysed, in reply to which the magistrate 
said lie «lid not wish it analysed, but if defendant’s counsel 
wished it, lie (the magistrate) would direct the chief of police 
to send it to the Provincial Analyst; and that after the Court 
had adjourned he gave directions to that effect.

It is also set out in the affidavit of the magistrate that at the 
hearing, counsel for the prosecution having argued that defend­
ant having admitted that the label on the bottle seized and the 
label on other bottles sold was “Salvador,” and held out by him 
to his customers as intoxicating lhpior, he was estopped from 
shewing that the bottles contained non-intoxicating beer; and 
that he (the magistrate) said he would convict at once if counsel 
for the prosecution could satisfy him by authority that defendant 
was «-stopped.

I am taking the magistrate’s version of what took place, 
though the defendant’s counsel puts the case even stronger. The 
magistrate, however, says, in his affidavit—not in the record of 
the conviction—that the question «if analysis or the doctrine of 
estoppel had no bearing upon his judgment, as he made the con­
viction on other grounds.

The analysis was not produced afterwards, and on July 27th, 
without further reference to it. or further opportunity to de­
fendant to complete that part of his defence, tin- conviction was 
made.

Under the circumstances the accused had imt a fair trial. 
In a proceeding involving, as in this instance, a heavy fine and 
the liberty of the accused, he should have been afforded the 
fullest opportunity of putting forth his defence, and when he 
sought to have an analysis made of the liquor which was in posses-

105
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sion of the police officers, ami which on the prosecutor’s own 
shewing was taken from defendant’s premises as part of what 
was there being consumed at the time of the seizure, and defen­
dant contending that what was seized and what was being con­
sumed on bis premises was non-intoxicating beer, it cannot be 
said that he was afforded the opportunity of making a full de­
fence, when the analysis was not proceeded with, especially as 
the magistrate himself admits that when on July 20th he was 
asked to have the analysis made, he said the case must go on on 
that day, that afterwards the beer could be sent for analysis and 
that he would in the meantime withhold judgment.

The conviction is, therefore, (plashed, with costs, and there 
will be an order of protection to the magistrate.

I have not dealt with the other objection raised by defend­
ant’s counsel on the motion.

Conviction quashed.

WINNIPEG ELECTRIC R. CO. (defendant, appellanti v. HILL (plaintiff, 
respondent).

b'uprcmc Court of <\inada, Eir Charles Fitzpatrick, CJ.. and Davies,
Idington, Duff, Anglin, and Brodeur, JJ. February 20, 1912.

1. Street railways (8IIIB—35)—Personal injury to passenger—Ex­
change OF PLACES BETWEEN CONDUCTOR AND MOTORMAN—XecI.I-

The fact that the motorman ami the conductor exchanged place# on 
a street car in contravention of the company’» rules, and that the 
conductor so permitted to drive the car allowed it to collide with an­
other car either from negligence or incompetence, may form the basis 
of an action by a passenger for the resulting personal injurie# he 
received.

[Hill v. Winnipeg Electric B. Co., 21 Man. L.R. 442, affirmed.]

Appeal from a decision of the Court of Appeal for Mani­
toba, Hill v. Winnipeg Electric U. Co. (1911), 21 Man. L.R. 442. 
maintaining the verdict for the plaintiff (respondent) at the 
trial.

The plaintiff, a physician practising in Winnipeg, was called 
to another town late at night and hired a special car from the 
defendant company to bring him back. While returning in this 
ear the motorman, contrary to the rules of the company, al­
lowed the conductor to do the driving, and, through the negli­
gence or incompetence of the latter, a collision occurred with 
another car by which the plaintiff was injured. On the trial of 
an action claiming damages for such injury7 the jury7 found that 
the motorman, in exchanging places with the conductor, was 
acting in breach of his duty, and that the failure of the ser­
vants of the company7 to perform their duties constituted negli­
gence on the part of the company. A verdict was entered for 
the plaintiff with damages assessed at $2,000.
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The Court of Appeal, in maintaining this verdict, held that 
though the conductor may not have been acting as a servant of 
the company when the accident took place, the act of the motor- 
man in abandoning his post was negligence for which the com­
pany was responsible.

The defendants appealed to the Supreme Court of Canada.
Chrysler, K.C., for the appellants.
E. A. Cohen, for the respondent.

The Court after hearing counsel on their behalf, and with­
out calling on counsel for the respondent, dismissed the appeal.

Appeal dismissed with costs.

PAHKALA v HANNUKSELA.
(Decision No. 2.)

Saskatchewan, District Court, Judy? Farrell. September 7, 1012.

1. Witnesses (§ V—(15)—Witness fees—Witness attending in another

On the dismissal of an appeal from a summary conviction on which 
there is a re-hearing, the practice in Saskatchewan does not require that 
the witness fees of a witness called on such rehearing shall on 
taxation lie divided because he also attended the sittings on the same 
day as a witness in another case.

[ Hamilton v. Deck. 3 Terr. L.R. 405. followed ; Scott v. Dolphin. 6 
W.L.R. 371. considered.]

Hearing of questions arising on the taxation of appellant’s 
costs on the allowance of an appeal from a summary convic­
tion.

C. 1\ Truscott, for appellant.
A. T. Procter, for respondent.
Judge Farrell :—Upon the question now raised on the tax­

ation of costs as to whether or not the appellant was entitled 
under the circumstances to tax full witness fees as though there 
had been no other case at the same sittings on whose behalf they 
had also attended, counsel for the respondent contends that all 
the appellant could tax and is entitled to, is one-half of these 
fees. In support of this contention he cites Scott v. Dolphin, 
fi W.L.R. 371, a decision of the Chief Justice, but at the same 
time draws my attention to Hamilton v. Beck, 3 Terr. L.R. 405, 
when the same Judge in a considered judgment on the question 
held that the successful party and his witness were entitled to 
their full fees in each case no matter how many causes there 
were at the same sittings at which they attended for the pur­
pose of giving evidence in them. He contended, however, that 
this judgment being delivered eleven years before that of Scott
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v. Dolphin, 6 W.L.R. 371, in which the Chief Justice appears to 
have taken another view, it may reasonably be inferred that he 
had since changed his mind on the question. It was also sug­
gested as the case here and in Scott v. Dolphin, 6 W.L.R. 371, 
are really of a criminal character a different practice should 
obtain than in Hamilton v. Ilcck, 3 Terr. L.R. 405, which was 
purely civil. As to this last suggestion, I do not think there is 
sufficient merit in it to warrant me distinguishing between these 
two eases on that ground.

It was pointed out to me by counsel for the that
the Chief Justice in Scott v. Dolphin, fi W.L.R. 371, was not 
deciding the right of the parties to witness fees under our 
tariff* as he did in the former case, but in making certain de­
ductions from the costs allowed because the respondent was con­
cerned in three other appeals he was merely exercising his dis­
cretion in the matter. That, in the case at bar, having awarded 
costs without exercising my discretion at the time by directing 
that only a proportional part of the witness fees should be 

the successful party, I could not do so now. That all 
1 could do now, as the taxing officer, was to decide on my bare 
order for costs what cost the appellant was entitled to under our 
rules. In this contention, I think the counsel for the 
is right. If my attention had been drawn at the time to tin- 
state of affairs as they were in this matter, I have no doubt I 
would have settled the matter when making the order for costs 
by directing that only a proportionate part of the witness fees 
should be allowed.

From a perusal of the language used by the Chief Justice 
in Scott v. Dolphin, (i W.L.R. 371, 1 think it could rea1- ,uaMy be 
inferred that he had changed his opinion on the subject since 
that expressed by him in Hamilton v. Beck, 3 Terr. L.R. 405,- 
for instance, he used the words “he will only be entitled to his 
proportionate fees for travelling and attendance.” However,
I am not prepared here to find that there is any such change 
of opinion. 1 think there is no doubt that the English practice 
is only to allow in such cases as that before us, a proportionate 
part of the witness fees, and their tariff schedule expressly pro­
vides for this. Cnder these circumstances, where our own rules 
and tariff are silent on the point, it is a question if the English 
rules under section 15 of the Judicature Act would not govern. 
In Ontario, with whose practice in the matter 1 am more 
familiar, the rules and the tariff make the matter quite clear. 
Then* before witness fees are ed, an affidavit must he 
filed that the plaintiff was a necessary and material witness in 
his own behalf that he for the purpose only, and in no
other cause (or otherwise as the case might be) and that the 
witnesses suhpu-naed by him attended in no other cause.
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Further the tariff provides as in England that where the wit­
nesses attended in other causes, only a proportional allowance of 
the fees to be taxed.

1 would he inclined to think, that such was the proper 
course here, if I did not feel that the decision in Hamilton v. 
Beck, 3 Terr. L.R. 405, was binding upon me, unless altered as
1 have suggested by the application of the English rules under 
section 15 of the Judicature Act. As to that, however, 1 am 
not prepared at this moment to express an opinion, because 1 
have not been able to give the point sufficient consideration, 
and feel I must dispose of the matter now. It is, therefore1, 
with reluctance that I find that in view of Hamilton v. Beck,
3 Terr. L.R. 405, the appellant and his witnesses an* entitled to 
their full witness fees in this ease.

Order accord ingh/.
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GORMLEY v. DEBLOIS. N.S.
.Vora Scotia Supreme Court, tlrnham, K.J., ami Meagher, am1 DniHtlalr. JJ. 

December 14. 1012. 8. C. 
1912

1. Limitation <if actions (§ 11)—20)—Parties entitled to set re STAT­
UT»—"SUHHKQUENT ATTACH 1 NO CREDITOR, 

t'mler the provision* of Nova Scotia Practice Order 40. r. «1. which 
•provides that a .subséquent attacher may dispute the validity and effect 
of a previous writ of attachment on the ground that the sum claimed 
was not justly due. or was not payable when the action was com­
menced. the subsequent attacher may take the ground that the debt 
was burred by the Statute of Limitations as an answer to the claim 
of the previous attacher.

2. Attachment (8 II B—30)—Svbheqvent attachino creditor oii.ikit­
ing TO VALIDITY OF I'RIOR ATTACHMENT—MOTION To SET ASIDE.

The proper mode of disposing of an objection by a subsequent 
attacher that the prior attacher’* claim is barred by the Statute of 
Limitations is by a motion to set aside the prior writ of attachment 
and not hv an order permitting the subsequent attacher to plead to 
the action was brought upon the prior attacher’s claim.

Dec. 14.

This was an action brought by plaintiff against William M. 
Dehlois, an absent or absconding debtor, seeking to recover'out 
of the assets of the defendant the amount of four promissory 
notes made by him of which plaintiff was holder. By order of 
S. II. Pelton, Esq., Judge of the County Court for distriet No. 
3. and Master ex officio of the Supreme Court, a number of other 
creditors of the defendant were permitted to appear and plead, 
and, having appeared, pleaded that the several notes sued on 
were barred by the Statute of Limitations.

The cause was tried before Russell, J„ who in the first in­
stance, disallowed the claim on the ground that the cause of 
action arose and was perfect before the debtor absconded and 
that more than six years had elapsed since the cause of action 
arose, but, the point having been raised that the Statute of Limi-

Statement
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tations, being a personal defence for the debtor, could not be 
taken advantage of in the interests of a subsequent attacher, 
a re-argument was ordered and this having taken place, the 
learned Judge held that an outside creditor, although he 
might be seriously affected by the failure of the debtor to take 
advantage of the Statute of Limitations, could not set up the 
statute as a defence to another’s claim, nor compel the debtor 
to do so, the privilege of protection afforded by the statute being 
personal to the debtor.

For this he relied on the “overwhelming weight of American 
authority,” distinguishing the case of Smith v. Cuff, Thoms 
3 X.S.R. 12, on the ground that the point of the statute here 
was not being urged in the interest of the absent debtor.

D. Owen, for the subsequent attachera, in support of appeal, 
relied on Shaven v. Vanderhorst 1 Russ. & Myl. 347-, and lie 
Wenham. 11892| 3 (’ll. 59.

IV. E. lioscoe, K.C., contra, relied on Margetts v. Bags, 4 A. 
& E. 489; Briggs v. Wilson, 39 Eng. L. & Eq. 62, 68; Waltcr- 
mire v. Wcstovcr, 14 N.Y. 16, 21, and Hanchett v. Blair, 100 Fed. 
Rep. 817, 824

As to whether this was a debt justly due, Cartwright v. Cart­
wright, 68 111. App. 74; lie Baker, 44 Ch.D. 270; Corbey v. 
Rogers, 152 Ind. 169.

Under rule 6, it cannot be said that a debt is not “justly 
due” because it is more than six years old. The plea of the 
statute is only a personal defence and is not available to an 
attaching creditor.

/>. Owen, replied.

Graham, E.J. :—The plaintiff proceeded against the defend­
ant as an absent and absconding debtor and credits have been 
attached.

It appears that the debt was barred by the Statute of Limi­
tations when the action was brought, and the sole question is 
whether other attachera, under the provisions of the rules re­
lating to absent or absconding debtors, can set up that bar.

The learned Judge appealed from held that that defence was 
a personal defence and the rival claimants to the fund could 
not make use of it. And, in the result, he assessed the amount 
due and gave judgment for the plaintiff in this action, although 
in the case of Smith v. ('luff, 3 N.S.R. 12, it was decided by 
Halliburton, C.J., and Bliss, J., Wilkins, J., dissenting,

That the Court will not allow a judgment to lie entered up aguinst
an absent debtor for a debt barred by the Statute of Limitations.
The rule, order 46, rule 6, which was the one quoted, pro­

vides that n subsequent attacher;—
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May dispute the validity and effect of such writ of attachment (the 
previous one) on the ground that the sum claimed was not justly due 
or that it was not payable when the action was commenced.
Rule 7 provides for the form of application of the subse­

quent attacher.
Rule 8 provides :—

If it ai^iears that the sum claimed in the action or any part of it 
is mit justly due, or was not payable when the action was commenced, 
the Court or Judge shall order the attachment therein made to lie set 
aside in whole or in part as justice requires, hut the order shall have 
no other effect in such suit.
In my opinion, these provisions enable a subsequent attacher 

to make use of the Statute of Limitations as an answer to the 
claim of a previous one. In bankruptcy the bar of the Statute 
of Limitations may be set up by the trustee and by the other 
creditors. It is the duty of the trustee to set it up: Ex parte 
Dewdncy, 15 Ves. 479; Banning on Limitations, 3rd ed., 249.

"When under our statutes there is a distribution of the assets 
among creditors, I think the same principle ought to prevail. 
Of course the right of an executor to be allowed for payment 
made although the claim was barred, and the eases establishing 
that right, were relied on. The case of an executor being allowed 
to pay a debt barred by the Statute of Limitations has not been 
extended to any other person. It is, as Fry, J., says in the ease 
of lie liownson, 29 Ch. 1). 358, 365, ‘"an anomaly, a single ex­
ception. and is not to In» extended.”

In the case of Ex narte Dewdncy, 15 Ves. 479, just cited, the 
Lord Chancellor refers to the ease of executors, but he adds, 
speaking of an adminstration action:—

But the constant course in the Master’s office is to take the objec­
tion (of the Statute of Limitations) against other creditors ami to 
exclude from the distribution those who, if legal objection* are 
brought forward, cannot make their claims effectual.
Therefore, I am of opinion that the plaintiff’s writ of attach­

ment should be set aside and also the judgment. I believe that 
was the original application of the rival claimants, hut by con­
sent an order was taken to allow the rival claimants to plead 
in this action, setting up the statute. I think this was irregu­
lar.

The subsequent attachers will have the costs except of the 
pleading, trial and judgment. Costs to be taxed on the basis of 
a motion to set aside the attachment and an appeal.

Drysdale, J., concurred.

Meagher, J. (oral):—I agree, and I have only to add, be­
cause of a case sent to us by Mr. Itoscoe, that there the ques­
tion was what was a proper expenditure and in that sense only
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N . S. the question of what is a just debt was discussed. That has no
8. C.
1912

application here because, under our statute, a party can only 
attach where lie has a good cause of action and it cannot he said

(iORMLKY
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that he has a good cause of action where the debt is barred by 
the Statute of Limitations.

Attachment vacated.

ALTA. COCKSHUTT PLOW CO, Limited v. MACDONALD.
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Alberta Suprême Court, Hariri), C.J., Stuart anti Scott, JJ. 
Jhcembtr 20. 1912.

Dec. 20.
1. I'KIXCII'AI. A XI» AUKNT (S III—.1.1) — I NMtVKXIIKXT VOXTKAVTOR—OMIS

NIOX OK eitlXCII'AI. TO I'KKVIXT IXJl BY TO XKKIIIIIOI h Pkkvkxtion 
OK MISCIIIKK—llVHIlKX ON I'KIXCII'AI..

Where a principal order* to In* done on hi* premise* a work, lawful 
in itself, Imt from which, in the natural course of thing*, injurious 
vonse<|lienee* to hi* iicighlHinr must Is* cX|K'vtcil to arise mile** means 
are adopted hy which such consequence* may Is* prevented, the prin­
cipal himself i* bon ml to see to the doing of that which i* necessary 
to prevent the mischief, and he cannot relieve himself of hi* own re­
sponsibility by employing some one else (whether servant or indepen­
dent contractor) to do what i* necessary to prevent the act he had 
ordered to la* done from I lemming wrongful.

| Htiircr v. prate. I tylt.l). .121. .1211 ; 1 lernri) /torA* Co. Ti astern v. 
UibttH. L.H. 1 ||.U 91. 114; Pickard v. Smith. Ill (Mt.N.S. 4SI», 
applied. |

2. MahTKK AXll KKKVAXT ( | 11 i 11 2—.111.11 —IXHKI'KXUKXT CONTRACTOR —
(IWXKH'n AIINOI.I TK III TV TO VHKVKXT IX .11 K Y To AIMOIXIXO I'KK-

I'he act of committing work lo a contractor to Is* executed, from 
which, if pnqierly done, no injurious consequence* can arise, i* to la* 
dilferentiateil from the act of turning over to him work to la* done 
from which mischicviou* consequences will arise unless preventive 
measure* are adopted; ami « hi le it may is* ju*t to hold the party 
authorizing the work in the former ease exempt from liability for in­
jury resulting from negligence which he had no reason to anticipate,
1 here is. on the other hand, good ground for holding him liable for in 
jury caused by an ait certain to be attended with injurious conse­
quence*. if safeguards are not provided, no matter through whose 
fault the omission to take the necessary measures for such prevention 
may arise; and. where the owner of lands, in the construction of 
work* thereon for which injury to the adjoining premises must la* ex- 
|K*ctcd to result, himself omit* to take the necessary measures to pre­
vent such mischief, lie may Ik* held liable upon a plea alleging such 
omission.

| Hoircr v. Prate, 1 Q.ll.l). 121. 12». applied.]
'1. Xkui.wkxvk (8 ICI—.171—Daxokkovh vkkminkh — Xkoi.iukxt cox- 

HTRI CTION —|>KKKCTIVK VOXNTKVVTIOX—Rl lXOt H 11111.1)1X0 K.VIX1XU 
OX AIMOIXIXO I’HKMINKN—AllNOl.fTK I.IAIIII.ITY.

WImtc a (ntsoii orders to Is* done on hi* premises a work, lawful in 
itself, but from which, in the natural course of thing*, injurious con- 
sequemv* to hi* ncighlHuirs must la* expected to arise unless means are 
adopted by which such consequence* may be prevented ; and where 
he entrusts an inde|a>m|ent contractor with the |terformance of such 
duty incumlamt upon himself, and the contractor neglect s it* fulfil - 
ment, the liability for the resultant injury to the adjoining premises 
doe* not de|N'iid on the relation of master and servant; and the fact 
that he entrusted his own duty to another person (whether servant or
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inik»|M'iulcnt contractor) who al*o ncglwteil it. furnishe* no excuse in

{Pickard v. Smith, 10 C.B.X.S. 4SO; ,1/rrwi/ Dts-ks Trustees v 
dibbs, L.R. 1 H I-. !•'*, Ill; Quantum v. It>nnctt, 0 M. & \V. f>09; 7We/ 
v. Fliyht, 0 C.B.X.S. 377. 30 L.J.V.V. 21. referretl to.j

4. Master am» servant (8 III B2—303)—Injuries to adjoining owner
—XEOLIOEXCK OK MASTER—OMISSION to VERKORM SOM El II I NU 1M 
HOSED AH A LEGAL DUTY—LIABILITY, HOW ABSOLUTE.

The liability of a master for an omission to do something clejamds 
entirely upon the extent to which a duty is imposed to cause that 
thing to lie done, and in such a case it is quite immaterial whether 
the actual actors are servants or not.

[Çhtnrmfln v. Bennett, 0 M. & W. 300, referred to.]
5. Pleading ( 8 ft L—258)—Real hroherty Duty to ap.ioi.nixu owner.

In an action for damages caused by the falling of the wall of a 
building erected upon the adjoining premises, by a contractor for the 
owner of such adjoining premises, tin* owner or occupant of the pro­
perty upon which the wall fell should not rest the claim entirely upon 
negligence in the construction of the building, but should plead sub 
stantively the omission of the adjoining owner to wt to the doing of 
that which was necessary to prevent the mischief.

\ It nicer v. Prate. I Q.lt.l). 321. 32«; .1/ entry Dorks #V Trustees V. 
dibits, L.R. 1 II.L. 113, 114; Pickard v. Smith, It) C.B.X.S. 480. ap­
plied.]
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Appeal by the defendant from the judgment ut trial dis­
missing the defendant's counterclaim with costs.

The appeal was dismissed.
J. It. Roberts, for respondent, plaintiff.
E. F. Ryan, for appellant, defendant.

Habvby, C.J. :—I concur with judgment of Stuart, J.

Stuart, J. 1 agree with my brother Scott and for the 
reasons given by him, that upon the ground of action set forth 
in the pleadings and upon the contentions and arguments raised 
before us at the hearing of this appeal, the defendant cannot 
possibly succeed in his counterclaim. But I hesitate to let the 
impression go abroad that one adjoining proprietor, whose build­
ing becomes ruinous and falls upon the land of his neighbour, 
can in no case be held liable for the damage caused. There would 
appear to me to be at least a plausible ground for contending 
that there is such a liability. Sec Todd v. Fliylit, 9 V.B.X.S. 
•»77, 30 L.J.C.P. 21. That, however, was not the case presented 
to the Court at all. The defendant rested his claim entirely ii|>on 
negligence in the construction of the building.

In my view I do not think the defendant should be forever 
precluded from pressing his claim owing to the misconception 
of his legal adviser as to the right ground to rest it upon. I 
think, therefore, while the appeal cannot succeed, that the 
defendant should be allowed upon payment of all the plaintiff’s 
costs of the appeal to lie taxed and of the action and eounter-

8—8 D.I..R.
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claim, to amend his statement of claim, if he is so advised, so as 
to raise the other ground. If the amendment is not made within 
one month after the taxation of the costs the appeal should In- 
dismissed with costs.

Scott, .1,: This is an appeal by the defendant from the 
judgment of the trial Judge dismissing the defendant's counter 
claim with costs.

The counterclaim is for damages caused by the falling upon 
premises occupied by the defendant of a wall of a building 
i reeled for the plaintiff company upon the adjoining premises. 
The defendant charges that the plaintiff company erected tic- 
building in such a negligent and careless manner that the sann- 
fell down upon his premises.

The learned trial Judge found that the plaintiff company 
employed a reliable firm of contractors to construct the building 
in accordance with plans and specifications prepared by an 
architect, and that it was constructed under the supervision of 
another architect employed hv the plaintiff company for that 
purpose. There is nothing in tin* evidence to shew that tin- 
contractor and architects employed by the plaintiff company 
were incompetent, and tin* trial Judge has found as a fact that 
the falling of the wall which occasioned the damage was due 
to defective construction, and it is apparent from the evidence 
that, if it hail been properly constructed in accordance with tin- 
plans and spécifications, it. would not have fallen, nor would its 
construction have resulted in any injury to the adjoining prem 
ises. Its falling is shewn to be entirely due to the negligence of 
the contracting company or its workmen.

In Mersey Docks Co. Trashes \. dibits, L.R. 1 ILL. 9J, 
Lord Ilalsbury says at 114:—

It is necessary in considering the-e authorities to I war in mitnl tie- 
distinction Iwtween the respousibility of a person who causes soin 
thing to lie done which is wrongful, or fails to perform something 
which there was a legal oldigation on him to perform, and the liability 
for the negligence of those who are employed in the work. This 
distinction is well staled in I'iekard v. Smith, 10 (Mt.N.S. 4HO, In 
Mr. Justice Williams, who says: “ Vnquestionalily no one can In* made 
linlde for an act or breach of duty, unless it be traceable to himself or 
his servant or servants in the course of his or their employment. Con 
sequently, if an independent contractor is employed to do a lawful 
act, and in the course of the work he or his servants commit some 
casual act of wrong or negligence, the employer is not answeral l -. 
That rule, however, is inapplicable to cases in which the act which 
occasions the injury is one which the contractor was employed to do; 
nor, by a parity of reasoning, to cases in which the contractor is 
entrusted with the performance of a duty incumlwnt upon his emplo>< i. 
and neglects its fulfilment, whereby an injury is occasioned. ‘If the 
performance of the duty be omitted, the fact of his having entrusic i 
it to a person who also neglected it. furnishes no excuse either in good
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■ease nr law.” Liability for tin* collateral negligence depends entirely 
upon the existence of the relation of master ami servant, between the 
employer anil the person actually in default, according to the well 
known exposition of the law in (Jiuirman v. Ilcnnrtt, 15 M. X XV. 509, 
where Mr. Baron I’arke says : “ Vpon the principle that </»i favit per 
alium faril /><•/• nr, the master is responsible for the acts of his servant; 
ami that person is undoubtedly liable who stood in the relation of mas­
ter to the wrongdoer, lie wlm bad selected him a* bis servant from the 
knowledge of or Indief in his skill and care, and who could remove him 
for misconduct, and whose orders he was hound to receive and obey; 
and whether such servant has been appointed by the master directly, 
or intermediately through the intervention of an agent authorized by 
him to appoint servants for him. can make no difference. But the 
liability by virtue of the principle of relation of master and servant 
must cease where the relation itself ceases to exist. In such a case 
as the present the liability does not depend on that relation. Liability 
for doing an improper act depend* upon the order given to do that 
thing; and the liability for an omission to do something depend* 
entirely upon the extent to which a duty is imposed to cause that thing 
to be done; and in the last two case* it is quite immaterial whether 
the actual actor* are servants or not."
In liowrr v /'<«/<. 1 tj.H.I). :î21. ('ocklmro. <\.l„ at png»* :i2t>

A man who orders a work to be executed, from which, in the natural 
course of things, injurious consequence* to his neighbour must be 
expected to arise, unless means are adopted by which such consequence* 
may lie prevented, is bound to see to the doing of that which is neces­
sary to prevent the mischief, and cannot relieve himself of his respon­
sibility by employing some one else—whether it be the contractor 
employed to do the work from which the danger arises, or some inde 
pendent person—to do what is necessary to prevent the act he has 
ordered to Is* done from becoming wrongful." There is an obvious 
difference lietwccn committing work to a contractor to be executed, 
from which, if properly done, no injurious consequences can arise, and 
handing over to him work to be done from which mischievous couse 
quences will arise unless preventive measures are adopted. While it 
may be just to hold the party authorizing the work in the former case 
exempt from liability for injury, resulting from negligence which he 
had no reason to anticipate, there is. on the other hand, good ground 
for holding him liable for. injury mused by an act certain to be 
attended with injurious consequences, if such consequences are not. in 
fact, prevented, no matter through whose default the omission to take 
the necessary measures for such prevention may arise.
The words I have quoted appear to me to clearly define the 

extent of the liability of the owner of lands in the construction 
of works thereon which may cause injury to the owner or occu­
pants of adjoining premises, and I cannot find that the views 
there expressed have I teen dissented front in any of the later eases 
in which the question has arisen.

Applying those principles to the present case, I think il i* 
clear that in this form of action the plaintiff company is not 
liable to the defendant for the damages he has sustained. Th« 
contracting company to which the contract for tin* erection of
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the building was let, was not, nor was its servants or workmen,
ill iiiii* imun/wii 4 11 . i nAntiiiiiin «in • > .* 4 .. .. i* 4 1* n .. I.* ! ..i 'iV .......« .**.*■ .. .. J

COCKSHUTT
Pi.ow Co., consequences to the defendant, and as the damage he sustained

Macdonald. for it.
I am therefore of opinion that the appeal should he dismissed 

with costs.
. 1 ppi al dismiss! 11

ONT. KELLY v NEPIGON CONSTRUCTION CO.
Ontario lliyh Court, Itiddell, •/. Xornnbcr 13, 191*2.

1. Evidence (g VI A—313)—Written contracts—Paroi, evidence as to
H. C. J.

1012
CONTEMCORANKOCS ACTS—DAMAGES.

Though terms cannot hi- imported into a written contract to varyNov. 13.
it, evidence of circumstances surrounding the making of the con 
tract or contemporaneous with its performance in whole or in part, 
may lie taken into consideration in determining the amount of damages 
for breach of the contract.

2. Contracts (§ IV B—335)—Hindrance by other party—Time of com­
pletion DELAYED BY CONTRACTEE'» DEFAULT, EFFECT OF.

Where a term of a contract is that it shall lie completed by the 
plaintill" by a certain time and the defendant by his own act makes 
it impossible for the plaintiff to complete within the specified time, 
the contract is impliedly varied and the time for completion is ex 
tended for a reasonable time.

3. Contracts (g IVB3—335)—Prevention by other party—Cutting oi
RAILWAY TIES, PERMITS FURNISHED BY CONTRACTEE—SELECTION OF
TIMBER LIMITS.

I’ndvr a contract by the plaint ills to cut railway tics, the defendant 
furnishing the permits for cutting such ties, the plaintiffs are not 
bound to select the timber limits, and are entitled to damages for 
being prevented from carrying out their contract by reason of the 
permits not being provided.

Appeal by the defendants from the report of the Master 
at Port Arthur on a reference in an action for damages for 
breach of contract, etc.

The plaintiffs were a firm carrying on business in Port Ar­
thur, the defendants were a company engaged in building part 
of the National Transcontinental Railway. In or about Nov­
ember, 1909, the parties agreed for the plaintiffs to do some 
freighting, etc., for the defendants—and they did so. The 
action was in part for these services.

On February 9th, 1910, the parties entered into a written 
agreement for cutting and delivering ties, which with some 
other matters of minor importance, was considered in the ac­
tion. At the trial, an order was made that all matters in ques­
tion in the action should be referred for enquiry and report to 
the Local Master at Port Arthur, and all questions of costs and 
further directions were reserved. The Master made his report

C4B
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on August 24th, 1912, finding the defendants indebted to the 
plaintiffs in the sum of #12.815.08. The defendants appealed, 
and the plaintiffs moved for judgment on the report.

II. Casscls, K.C., for the defendants.
Glyn Osier, for the plaintiffs.
Riddell, J. (after setting out the facts) :—As to the tic con­

tract of February. 1910:—This contains a provision that the 
plaintiffs shall provide all labour, etc., necessary for the cutting 
and delivering of the ties required for the 75 miles of railway 
from a point 19% miles west of the crossing of Mud river, east­
ward. They were to commence forthwith after the execution of 
the contract and cut and deliver before June 15th, 1910, 75,000 
tics, and unless notified by the company to stop for a time, con­
tinue thereafter cutting and delivering ties until the full num­
ber should be delivered, and at such a rate as that the work of 
track laying should at no time be delayed, the company to be 
the sole judge of this. The ties eut along or near the right-of- 
way were to he delivered at points on the right-of-way, properly 
piled. The said piles were to he distributed so as to provide 
sufficient ties at each pile to carry the steel from that pile to 
the next, E. or W., so as to make it unnecessary to haul ties by 
teams. “Any of said ties which the company requires to be 
delivered at its No. 3 warehouse on Omhabika bay shall be placed 
in the water and towed to said warehouse and there placed in 
booms or piled on the shore.”

The company were to furnish permits for the cutting of 
such ties and pay all dues; and the plaintiffs to conform to all 
the regulations of said permits.

The number of ties necessary is, as is admitted, 3,000 per 
mile or 225,000 for the 75 miles.

In fact only 3,600 ties were made up to June 15th, 1910, 
instead of the 75,000 agreed upon—but there can be no com­
plaint on this score, as the defendants requested that the plain­
tiffs should stop, ami the plaintiffs willingly assented. It seems 
probable that the plaintiffs could have had the 75,000 ties cut 
had it been desired.

Much complaint is made by the appellants that the Master 
found as a fact that the 75,000 ties were to be made off the Om­
habika limit, the contract being silent in that regard. No 
doubt it would not be proper to amend the written contract by 
ntrodueing this term: McNeely Williams 1886), 13 A.R 

324; Betts v. Smith (1888). 15 O.R. 413, S.C. (1889), 16 A.R. 
421, and similar cases well known. For example the plaintiffs 
would not be breaking their contract if they delivered these 
75,000 ties from some other limit. Yet while the arrangement 
to cut on the Oinbahika limit cannot be made a terra of the con­
tract, it is a circumstance to be taken into consideration in de­
termining the amount of damages, etc., like any other circura-

ONT.

H.C.J.
1912

Neingon
C'OXSTKVV

lliddell, J.



118

ONT.

H. C. J. 
11)12

Kelly

VciNHTRVl 
I lu N Co.

Riddell, J.

Dominion Law Reports. [8 D.L.R.

stance surrounding Ilu- making of the contract, or contempor­
aneous with its performance in whole or in part—and it is in this 
view that the Master finds the fact, in which finding 1 agree.

The direction from the defendants to “go slow” was in 
March; the licenses expired on the 30th April and the Govern­
ment had given notice that they would not he renewed; hut 
on and after the 10th June, licenses could have been obtained 
without any trouble.

The defendants did not procure licenses. From the conduct 
of the defendants in staying the operations of the plaintiffs it 
would follow as a natural consequence that the term of the con­
tract requiring delivery of 75.000 at a fixed date was impliedly 
varied, and a delivery at a reasonable time would be sufficient. 
And it being the duty of the defendants to supply the permits 
to cut. all time lost by the non-furnishing of the permits, the 
plaintiffs could not be held responsible for.

September 14th, 1010, the plaintiffs asked for permits in a 
letter to the defendants—they replied September 17th, 1910, 
saying that they had assigned their contract to O’Brien & Co.: 
September 26th, O’Brien & Co. wrote the plaintiffs saying “We 
will arrange to get permits for you between mileage 160 and 
175 and 225 and 235 on cither side of the railway”: the plain­
tiffs replied, October 5th, that they held the defendants on the 
contract, and had not consented to any assignment, but “with­
out prejudice to our claims against the Nipigon Company,” if 
O’Brien & Co., would send the permits the plaintiffs would at 
once act on them. O’Brien & Co. answered, placing upon the 
plaintiffs the responsibility of saying whether there were enough 
ties on the lands, O’Brien & Co. had preferred, and that if the 
plaintiffs said there were, O’Brien & Co. would get the permits. 
“But,” they add, “surely you do not expect us to go into the 
woods and select your timber limits,” “As stated before, we 
wish you would say if this territory is satisfactory to you, for 
we do not want to ask for permits in a territory where there is 
no tie timber.”

The specific and definite contract of the defendants was to 
“furnish permits for the cutting of such ties,” and I do not 
think they could cast upon the plaintiffs the duty of finding out 
where “such ties” could lie obtained; but that they undertake 
that responsibility themselves.

The permits were not furnished, the plaintiffs did not per­
form their contract accordingly, hut were prevented from doing 
so, and they ore entitled to damages.

I cannot say that the Master is wrong in his estimate of 
damages properly attributable to this head. There are, how­
ever, two matters which require consideration.

First, the Master has made a mistake in his figures—he has 
made the remainder found by subtracting 75,000 from 225,000 
to be 155,000 instead of 150,000. His figures must then be re-
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duced by $150 (i.e., 5,000 ties at 3 cents $150). Then lie had 
allowed the plaintiffs $1,000 for “expenditure upon camp build­
ings, etc., which became useless by reason of the defendants' 
breach of . . . contract.” What the Master says is this:—

“They (i.e., the plaintiffs) had erected the necessary build­
ings from which to carry on operations and had cut roads as 
required. These buildings are valued by Mr. Bliss at $700, and 
the roads at $100 a mile, or for three miles which was the ap­
proximate length $300, making together $1,000. They had also 
bought and forwarded to their camp over $2,000 worth of sup­
plies. Mr. Bliss says that Donnell the plaintiffs' foreman was 
a good competent man. It never could have been contemplated 
that the plaintiffs would spend $1,000 in preparation for making 
3,600 ties and 800 logs also cut by them on that limit. The 
work on the roads could be taken away when the tie making was 
completed. Something might be saved from the buildings, but 
the loss on both would be spread over 75.000 ties and would be 
a mere trifle as compared with the loss if it is to he confined to 
3,600 ties.”
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All this. I think, involves a fallacy -tin1 plaintiffs would 
require to make all these expenditures to carry out their con­
tract, and their reward would be the amount of their net profits, 
not the net profits plus what they had spent in earning them. 
They cannot be in a better position than if their contract had 
not been broken. This $1,000 should be disallowed.

We now come to an item $1,734.24 “for supplies, etc., taken 
over by the defendants.” but the property of the plaintiffs. 
What the Master says about this item is: “I think the defen­
dants are liable to the plaintiffs for all the damages which the 
plaintitl's suffered from the refusal or neglect on the part of the 
defendants or their assignees to have that permit on Ombabika 
bay renewed and to permit the plaintiffs to carry out and com­
plete their contract as originally agreed upon, and this includes 
the value of the supplies left at their camp at Ombabika bay. 
$1,734.24.”

It will be seen that this involves the fallacy I have just been 
discussing. Counsel for the plaintiffs does not pretend to sup­
port it on any such ground but bases it as upon a conversion. 
We must, therefore, examine into the precise facts of the alleged 
conversion—and here the Master does not help us.

In the opening before the Master, counsel for the plaintiffs 
said: “When the defendants gave up work they had a good deal 
of material on hand on the ground . . . about $2,000 worth 
which we understand was taken over by the defendants’ as­
signees O’Brien & Co.”

The contracts between the defendants and O’Brien & Co. 
are two in number; an assignment of the plaintiffs’ contract 
and an assignment of the contract to build the railway. Neither 
of these contains any assignment of the plaintiffs' goods—and
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consequently neither can be construed as a conversion. We must 
look at the facts as they occurred on the ground.

When the plaintiffs ceased work in the spring they left sup­
plies of different kinds on the premises which they had oc­
cupied as a camp. The buildings there seem to have been 
rented. When O’Brien & Co. took over the defendants’ con­
tract, they wanted these supplies: Kelly went up and took an 
inventory of them and he and O’Brien dickered concerning 
the price, but apparently, could not—or at least they did not— 
agree. O’Brien took the supplies knowing them to be the plain­
tiffs’, and being willing to pay the plaintiffs for them—not at 
all by reason of any authorization of the defendants. The 
plaintiffs must look to O’Brien & Co.: there was no conversion 
by the defendants.

Item 39 is also attacked. This was $516.55 for oats and 
hay alleged to have been supplied by the plaintiffs to the defen­
dants. The Master says : “As to the item of accounting in dis­
pute I find that the defendants should pay for the hay and 
oats of which they were bailees, and which they turned over to 
O’Brien, McDougall & O’Gorman, and that the price should be 
what it cost plaintiffs to put these articles at Warehouse 1, if 
plaintiffs had not consented to accept the lower figure fixed by 
the defendants—$516.55.”

[The evidence was discussed on which the learned Judge 
disallows this item, his conclusion being that there was no sale, 
and that on the Master’s findings the defendants were bailees, 
what has been said on the large item of $1.734.24 is applicable. 
The judgment proceeds.]

The Master has allowed to the plaintiffs also in an indirect 
way for other “goods supplied by the defendants to the plain­
tiffs for the purposes of and in connection with the said con­
tract, which expenditure became wholly useless to the plaintiffs 
owing to the defendants’ breach of contract. These amounts 
appear in items Nos. 100 to 131 inclusive . . . and instead 
of adding the amount to the damages assessed” he has “dis­
allowed the items in question in dealing with the defendants’ 
account.” This is wrong for reasons I have already stated.

The amount of these, reducing No. 112 to $57 and deducting 
No. 116, $1,500, is $1,030.36.

The report should be amended by allowing to the plaintiffs 
the following sums in the first column and disallowing those in 
the second:—

Allowed. Disallowed.
(1) Nos. 1 to 25- *9,411.60

34 11.25
35 19.26
40 208.40

(2) 39 516.55
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Allowed.
(3) 9,000. Oil

Disallowed.
150.00

1...... .00
171.7:;

1,734.24

Forward 18.650.51 3,575.52

In the defendants’ account there should be added the above 
amount of $1,030.36, being the real amount of items Nos. 100 
to 131 inclusive, making the defendants’ total :

Amount found by Master....................... $9,410.95
Add .......................................................... $1,030.36

10,441.31
Balance due to plaintiffs..................... 8,209.20

$18,650.51
The plaintiffs’ balance in other words is reduced by the sum 

of $3,575.52 and $1,030.36 — $4,605.88. Deducting this from 
$12,815.08. ils found by the report, we have $8,209.20.

It is possible that the amounts really due under items 100- 
.131 of the defendants’ account are not exactly right: either 
party may at their own peril take a reference back upon this 
point only. If that be done, I will reserve to myself the ques­
tion of the costs of that reference, but so far as the success has 
been divided, I think the plaintiffs must have the costs of the 
action up to and including judgment, and no costs of reference, 
appeal, or motion for judgment to either party. If my figures 
are adopted the plaintiffs may have judgment for $8,209.20 
with costs up to and including judgment at the trial only.

Judgment for plaintiff.

DART v. TORONTO R. CO.
(Decision No. 2.)

Ontario Court of Appeal, G arrow. Marl arm, Meredith, ami Magee. JJ.A.. 
and Lennox, J. November 19. 1912.

1. Trial (9 III C—216)—Indefinite and inconclusive answers to ques­
tions SUBMITTED TO THE JURY—-SENDING JURY BACK.

Where the answers of a jury to questions put to them are in­
definite and inconclusive, it is n wise practice for the trial Judge 
to send the jury back, for the purpose of making their meaning

ONT.
lfc\J.

1912

\i MOON 
(’ONSTRUC 

TION CO.

Riddell. J.

ONT.

C.A.
1912

Nov. 19.



122 Dominion Law Reports. 8 D.L.R.

ONT.

C. A. 
1912

Toronto 
R. Co.

Statement

2. NEOLIOKNC’K ( 8 I I A—TO)—WlIKN OONTRIHVTORY xKCiLlGKNC K A DFFKNUI
—What must hi: found.

In order to «liHontith* a plaint ill to rerover upon the ground of 
contributory negligence, it must lie found distinctly that the accident 
was attributable to his failure in the duty im|M>?*‘<l upon him.

| Itoiran v. Town to Strict Itaihrai/ Co., 20 Can. 8.C.R. 718. re­
ferred to.]

:t. Xkw triai, (8 III It—15)—Aiihknck of a hffimtk finihnu iiy tiik jury 
— 1NCON8I8TKNT AX8WFKN.

Where the jury, in answer to the question whether the defendant 
could, bv the exercise of reasonable care, have avoided the accident, 
answer. “Yes. to a certain extent.” and further state that his want 
of reasonable care consisted in “lack of judgment,” these answers 
do not amount to a definite finding <rf contributory negligence, hut 
the proper course is to send the case hack for a new trial.

Appeal by tilt* defendants from the judgment of a Divisional 
Court reversing the judgment at the trial before Latch ford, 
J., and a jury, in favour of the plaintiff, and directing a new 
trial.

Tin* decision on the application for leave to appeal' is to he 
found : Dart v. Toronto If. Co., .'I D.L.R. 07G.

The action was brought to recover damages sai l to have 
been caused to the plaintiffs upon a highway in the city of Tor­
onto by the negligent operation of a street car by the servants 
of the defendants.

The jury answered the questions submitted to them as fol­
lows :—

“Q. Was the accident to the plaintiffs caused by the negli­
gence of the defendants ? A. Yes.

Q. If so, in what did such negligence consist ? A. Excessive 
speed, and not proper warning.

Q. Was the car properly under control as it approached the 
crossing? A. No.

Q. Was the speed of the car excessive as it approached the 
crossing? A. Yes.

(j. Was proper warning given the plaintiffs by ringing the 
gong? A. No.

Q. Could Dart by the exercise of reasonable care have avoided 
the accident? A. Yes, to a certain extent.

Q. Could any of the other plaintiffs, Tassie, Blair, or Nor- 
vcll, have avoided the accident by the exercise of reasonable 
care? A. No.

Q. If Dart could have avoided the accident, in what did his 
want of reasonable care consist? A. By lack of judgment.

Q. What was the want of reasonable care, if any, on the part 
of the other plaintiffs or any of them? (No. answer.)

Q. After the inotorman ought to have become aware of the 
peril of the plaintiffs, could he, by taking reasonable precautions 
have avoided the accident? A. Yes.

Q. What damages, if any, do you find the plaintiffs entitled 
to? A. Dart, $800; Tassie, $200; Blair, $25; Norvell, $15.”
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And upon these answers, Latehford, J., directed judgment 
in favour of the plaintiff.

The Divisional Court set aside this judgment and directed a 
new trial ; holding that there was no evidence to support the 
tenth answer, and that the answers as to contributory negli­
gence (6th and 8th) were not sufficiently explicit.

The appeal was dismissed.
I). /,. McCarthy, K.(\. for tin* defendants.
/>. Ingliff (irani, for the plaintiff.
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G arrow, J.A., after setting out the facts as above, said that omow. i.a. 
he agreed with the Divisional Court in both positions taken by 
them, but that from the course of the argument it was apparent 
that only the second ground taken by them called for further 
observation. The judgment proceeds :—

A perusal of the evidence and of the charge amply shews that 
the jury were well warranted in finding the defendants guilty 
of negligence causing the accident. And the circumstances 
would also, 1 think, have warranted a finding of contributory 
negligence, of which there was certainly some evidence.

Nor can fault be found, 1 think, with the learned Judge’s 
charge, in which, with reference to what the plaintiff might have 
done to avoid the accident, he said :—

“Then, if Dart could have so avoided the accident, that is, 
by exercising reasonable care, in what did his want of reason­
able care consist ? Should he have looked out? Should he have 
approached a crossing of that kind slowly, and when In* got to 
a point where he could see up and down the street, should lu­
ll a ve halted his horse before he attempted to cross, where there 
were two lines of ears, one up and one down? He did not look 
down, there is no suggestion that he looked down. I want you 
to answer that question ; what was his want of reasonable care?
Then, what was the want of reasonable care on the part of any 
of the other plaintiffs?”

Under these circumstances, and with deference to the learned 
trial Judge, can one say with certainty that the jury intended 
to find, or not to find, contributory negligence on the part of the 
plaintiff Dart ? The sixth answer, “yes, to a certain extent,” 
might have passed muster, if the eighth had found the facts upon 
which the “extent” depended: as, for instance, that Dart did 
not look in time, or advanced too rapidly, or did not halt when 
in a place of safety.

Hut how can such or indeed any safe meaning be reasonably 
extracted from the words “by lack of judgment”; which, in 
the circumstances, seem fatally indefinite and inconclusive. The 
measure of the plaintiff’s duty was to exercise the judgment of 
a reasonable man ; and whether he did or did not perform that 
duty depends upon what he did or failed to do upon that oeca-
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sion—as to which we are left by the finding quite in the dark— 
and not upon whether he has good or had judgment.

The point is one which is of frequent occurrence but which 
is usually avoided, wisely, in my opinion, by sending the jury 
back to further elucidate and make their meaning plain, if 
possible.

Under the circumstances, where so much depends upon the 
actual facts, not much assistance can be got, in my opinion, from 
decided cases—to a number of which we were referred by coun­
sel upon the argument.

Mr. McCarthy admitted that it was necessary for him to 
maintain that the finding amounted to an absolute finding of 
contributory negligence. Apart from the eases I could not so 
construe its language, for the reasons which I have given; but 
in addition it seems to fall within the rule indicated by Sir 
Henry Strong. O.J., in Itoiran v. Toronto Street It. Co., 29 
S.C.R. 718, at page 719, where that very learned Judge says 
that to disentitle a plaintiff to recover, upon the ground of con­
tributory negligence, it must be fourni distinctly that the acci­
dent was attributable to his failure in the duty imposed upon 
him.

There is in my opinion no such distinct finding in the pre­
sent case. Hut as the jury evidently intended to make a finding 
of some kind, not entirely in exoneration of the plaintiff, upon 
the subject of contributory negligence, 1 think the Divisional 
Court exercised a wise and entirely proper discretion in grant­
ing a new trial.

The appeal should he dismissed with costs.
Maclaren, J.A.:—I agree.

Meredith, J.A.:—1 agree with the learned Chief Justice of 
the Divisional Court in his conclusions that there is nothing 
in this case sufficient to support a judgment in the plaintiffs 
favour on the ground of “ultimate negligence”; and that the 
findings of the jury on the question of contributory negligence 
are .so uncertain that a new trial must be had before justice can 
be done between the parties.

There is no evidence, nor any finding, of any negligence on 
the part of the defendants except in the excessive speed of the 
car, failure to sound the gong so as to give proper warning of 
its approach, and failure to sec the danger and avoid the in­
jury; and there is no ultimate negligence in these things; they 
are all things which would be offset by contributory negligence 
of the plaintiff.

There is no evidence, nor any finding,, that the motorman 
did see the danger and might then in the exercise of ordinary 
care in the circumstances, have avoided the injury; that would 
be what is commonly called “ultimate negligence”; it would 
give rise to a later and new duty in the defendants towards the
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plaintiff—the duty, notwithstanding his negligence, to avoid in­
juring him, if by any reasonable means that could then be done.

But to find that the motorman ought to have seen the man’s 
peril and to have averted it, is to find original negligence only, 
in not keeping a proper outlook, negligence which would be off­
set by the plaintiff’s negligence in not doing likewise, with, in­
deed, much easier means of seeing the danger, and either not 
running into it or else turning away from it.

So that the plaintiff cannot hold his judgment upon the find­
ing of the jury in answer to the tenth question.

It is much to be regretted that the jury were not required 
to give more definite and understandable answers to questions 
six and eight; the failure to do that makes the delay, cost, and 
worry, of another trial unavoidable.

It is quite clear that the jury did not find the plaintiff al­
together not guilty of contributory negligence; that they were 
not able to say that much in his favour ; hut just what they 
meant in this respect, it is impossible, with any degree of cer­
tainty, to understand from the words used ; and, as the Chief 
Justice remarked, their meaning ought not to be guessed at.

If the jury meant that by the proper exercise of his judg­
ment the plaintiff might have avoided part of the inquiry which 
was caused by the accident, the damages should have been as­
sessed accordingly, but there is nothing to indicate that they 
were.

As was held in the Divisional Court, the whole thing is quite 
too uncertain to support any just final adjudication on the 
plaintiff’s claims.

And I am quite unable to agree in. or give effect to. the 
contention that, because there is a clear finding in the plaintiff’s 
favour on the question of negligence on the part of the defen­
dants, the plaintiff ought to recover unless there is a clear find­
ing of negligence on his part too; it is not a ease in which one 
or other of the parties must succeed finally now ; that is the 
middle course of trying it over again and taking proper care to 
get conclusive findings; against which course neither of the 
parties, nor indeed the Court, can very reasonably complain, 
because it is only because they all failed in their duty to clear 
up the uncertainty when they should have done so. and when 
it could easily have been accomplished with delay or cost, that a 
new trial is necessary.

I would affirm the ruling in the Divisional Court ; the respon­
dents should have flieir costs of this appeal; but we are not now 
concerned with what the effect of this affirmance may be under 
the order giving leave to bring this appeal.

ONT.
IL C. J. 

1912

Toronto 
R. CO.

Meredith. J.A.

Magee, J.A., and Lennox, J., also concurred in the result. M»gve. j.a.

Appeal dismissed.
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PIOEON et al. v. PRESTON.
(Decision No. 3.)

Sa*l.at cite trail Nuprnne Court. Trial In fan Xricland*, ,/.
December 27. 1912.

1. LA.MM.URl» A Nil TENANT ($11 K—3<l)— BHRAMI OK 1'OVKXANT NOT TO
ASSllJN—KKMKUY KOH—XOTH'K TO Ql'IT.

If a leas»* vontHiim a cowtmnt not to ussign th«* l«*asv without the 
li-ssor*s consent (ami that in suvh event the lessor eouhl re-enter) an.I 
*uch covenant is violateil hv tin* less»*»*, the proper reineily for the l»*ssor 
is to enter ami terminate the lease ; ami iioti<-e to quit at a future «late 
ami a distraint mmle for the rent cannot le said to Is* evidence of ,» 
reentry, as the l»*ss»*e was thus rccogniz»*»! as a tenant by the |«*ssoi

|Wooilfall on Landlord and Tenant, lôtli eil.. 337. referml to.]
2. I. A MU.01(1» A Nil TKNANT l s' I I l>—33) — ItK-IXTBY BREACH OK COVENANT

NOT TO AH8I0N—WaIVKH OK.

Where a l»*ase contains a covenant not to assign without lessor’s 
consent ami an assignment of tin* less»*»»’a interest in the lease is mmle, 
and tlmreafter tin* le»M»r assigns his till»*, ami tin* lessor’s assignee. 
sid»se»|uentlv learning of tin* prior assignment by the leas»*»*, accepts 
rent from the party in possession umler the less»*»*, and later distrained 
on his goods for other rent, ami makes no re-entry, the br»»a«*h of the 
» oviMiant not to assign is waived.

Rkkormation ok ixstim mkxth ($ I—I) -Misdescription—Mistake.
Where a least* »l«*sviib«*s the premises «l»*iiiis«*<| as being lot 7 in bltu-k 

I *>0, according to plan 1/2. whereas the true description should Is* “ lot 
7. block 152, an action li«*s to reform the lease.

Statement Action bv n tciiiiut to rest ruin defendant from levying on 
tin* goods mid ehnttelH in tin- demised premises for mi amount 
greater than that reserved as rent in the lease to their assignors. 
Mid for the reformation of the lease and of tin* assignment by 
correcting tin* description and for damages lor unlawful distress.

Judgment was given for tin* plaintiff for relief asked for.
•/. Munro, for plaintiffs.
//. T. IIiffilow, for defendant.
K. M. Ilill. K.C.. for Starland. Limited.

Newiand*. j. Xkwlands, .1. :—Thos. \V. Buckley, by indenture of lease.
tlatvd August 8th, 1910, leased to The Starland. Limited, certain 
premises in tin* city of Saskatoon deserilied in the lease as I d 
7. in block 150. according to plan </2. This description of tin- 
property was not tin* correct one, the proper description being 
•ot 7, block 152. The leas»* was for three years and contained a 
provision for renewal for an additional two years, and also con­
tained a covenant that tile lessee “would not assign or sublet 
without leave” with a proviso for re-entry by the lessor on non­
performance of covenants. On the 7th of August. 1911. The 
Starland. Limited, assigned said lease to tin* plaintiffs, the inter 
tst of Thos. W. Buckley in the lease having been previously 
assigned to the defendant on the 18th February, 1911. Th» 
plaintiffs paid the rent to the defendant up to ami including



8 D.L.R.l Pint ikon v. Phkston. 127

January, and up to this time I must find that then* is no evidence 
that the defendant knew of the assignment from The Starland. 
Limited, to the plaintiffs. About this time, however. In* lieenme 
aware of the faet and on the —tith of .lanuary, 1912. gave the 
plaint ills notice in writing to quit and deliver up to him posses 
sion of said premises on the 2tith of February then next ensuing. 
The defendant did nothing more at that time and the plaint ill' 
paid him the rent for February and March, and on the ôth of 
March the defendant gave the plaintiff another notice to quit 
such premises on the Nth of April, and if they did not do so lie 
advised them that tin* rent thereafter would he .*{<200 per month. 
The plaintiffs tendered the rent to the defendant in April at 
the rate mentioned in the lease, hut lie refused to accept the sumo 
and issued his distress warrant on the 14th of May against th 
plaintiffs for $200 and levied said amount on their goods and 
chattels, which amount with the costs of distress the plaintiffs 
paid under protest. The defendant subsequently notified the 
plaintiff that lie raised the rent to $200 per month and after- 
wan Is to $400. and the plaintiffs brought this action to restrain 
the defendant from levying on their goods and chattels for an 
amount in excess of the $175 reserved hv said lease and for dam­
ages for unlawful distress, and to reform said lease and assign 
ment by changing the number of the block in the description 
thereof from 150 to 152.

The defence is practically that the lease is at an end by th 
breach of the covenant not to assign without leave, although the 
defendant has not set tip these facts in his defence, relying. I 
presume, upon what he considers the weakness of the plaintiff'* 
title.

As I have stated, there is no evidence up to January, 1012. 
that, the defendant knew that the plaintiff held said premises 
under an assignment from The Starland. Limited, hut from that 
time on he knew of it. Now, on a breach of a covenant not to 
assign without leave, the defendant's remedy was to enter and 
terminate the lease. 11 is first action was taken on January 2b. 
when lie gave the plaintiffs a notice to quit on February 26th. 
'I his notice is no evidence of a re-entry, because it allows th 
plaintiffs to remain as tenants until February 2b. (hi that dah­
lia did not re-enter, but accepted the rent due, and lie also ac­
cepted tin* rent due in March, in which month he again gave 
them a notice to quit on April S. again recognizing them as his 
tenants until that date. His next action was tile distress war­
rant on May 14, which again recognized them as tenants.

Wood fa 11 on Landlord and Tenant, 15th ed„ "VI7. says:
(iencnilly speaking, where ii forfeiture has I wen incurred for breat h 

of any covenant or covenants, the lessor must do some net evidencing 
his intention to re-enter for the forfeiture and determine the lease, ami 
the lease will Is* avoided from that time only.

SASK.
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NuwlawK J.
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Now in this case ho did nothing to shew his intention to enter 
for breach of the contract, except to give notice to quit and dis­
train, both of which acts acknowledged that a tenancy existed.

There being no evidence of a re-entry for breach of covenant 
with the intention of terminating the lease, and a re-entry not 
having been pleaded, and there being evidence that the defend­
ant accepted rent after lie became aware of the assignment and 
distrained on the plaintiffs’ goods for rent which he claimed to 
he due, I am of the opinion that he has waived the breach and 
that plaintiffs are entitled to the relief asked for, including tin- 
sum of $76 paid under protest in exeess of rent due.

J mln ment for plaintiffs.



I! VXK-Sn>TT V. Mitciiki.i..8 D.L.R.

GAAR-SCOTT ». MITCHELL.
(Decision No. 2.)

Manitoba fouit ../ Iji/n.i/. Itiihanla. l'rritua. Common, on./ Hooffer/. ././.I. 
October 21, 1212.

1. Contracts ï 11 I ) 'j—175)—Sali: nr mavhixhiy—Aorkkmlxt cor iikn
ON LAND 11) SECURE I’RICE—YkBBAL XKHUKIVATiON OK CONTRACT.

I pun tlie Milo of certnin machinery and nevvasories where the buyer 
to give tin* seller a lien or charge on certain lands for the price,

hut lierau*e of the M-llerV failure to deliver thr......... the articles
enumerated an allowance was agrml upon in lieu of such articles and 
their delivery was waived, such does not constitute a substitution of a 
new verbal contract for the original written agreement, but only a 
modification of one part of it. to which modification the defendant 
was a consenting party, and the sellers were entitled not only to 
judgment for the balance of the original debt hut to a lien or charge 
on the lands referred to and a sale of the buyer’s interest therein to 
realize the amount of the debt and costs.

[Ku*tin v. Fairchild, 30 Can. S.C.R. 274, distinguished.]
2. Salk <8 III II—«19)—Salk ok machinery—Land lien ah collateral

security—'Delivery, condition precedent—Waiver.
Where an implement company sells certain machinery and its at- 

e tnehmonts, taking for the purchase price the buyer's so-called promis­
sory notes, apjiending to the notes a specific lien agreement as well as 
an agreement to execute a mortgage against his lands, for the price of 
the goods, the delivery of all the goods is. by necessary implication, a 
condition precedent to the operation of the lien and execution of the 
mortgage against the lands; yet if some of the attachments are mis- 
ing ami their non-delivery is subsequently compromised orally between 
the seller and the buyer by a stipulated allowance satisfactory to the 
buyer, the seller is not thereby disentitled to the collateral security 
by way of lien on the lands, for the price as so reduced.

| Rustin v. Fairchild, 39 Can. S.C.R. 274. discussed and distinguish­
ed ; Uaar Ncotl v. Milchcll, I D.L.R. 2K3, allirmed.]

Plaintiffs sued defendants on an agreement to purchase a 
threshing outfit and brought this action to recover the balance 
of the purchase price and to enforce a lien for the amount dm* 
against the defendant's lands.

The case was tried before Macdonald, J.. who entered judg­
ment. for the plaintiffs : (laar-Scott ('it. v. Milt lull, 1 D.L.R. -8)1. 
20 W.L.R. f>.

Defendant appealed, claiming that three of the articles form­
ing a part of the outfit were not delivered to him and that, there­
fore, plaintiffs were not entitled to enforce the lien.

.The appeal was dismissed.
The appeal from the judgment of the lower Court was in 

one particular only, that is. as to that portion of it declaring the 
plaintiffs entitled to a lien on the lands of the buyer.

The effect of the decision of the Manitoba Court of Appeal is 
not to disturb any of the findings of the lower Court : (Iiuir- 
Scott v. Mitchell, 1 D.L.R. 28:1. 20 W.L.R. ti.

E. L. Howell, for defendant.
D. A. Stacpoolc, and L. ./. Elliott, for plaintiffs.
9—8 D.L.R.
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MAN. Perdue, J.A. :—Thn plaintiffs, who are a manufacturing
a a.
1912

company, sue the defendant on an agreement in writing made 
by him to purchase a threshing outfit from them. They seek to

——• recover the balance of the purchase price and to enforce a lien
(.Aar Scoti f0|, 11,0 amount against tlie defendant’s land. This outfit eon-
Mitchell. sisted of a traction engine and separator, and a number of at­
I'erduc, J.A. tachments and appliances to lie used in connection with them, all 

of these being enumerated in the agreement. The defendant 
claims that three of the articles forming an essential part of the 
outfit as ordered were not. delivered to him, that the plaintiffs 
have consequently failed in proving that they performed their 
part of the agreement and that therefore the plaintiffs are not 
entitled to enforce the lien.

The agreement contained a provision that the defendant 
would give the plaintiffs a mortgage on his land at the time of 
the delivery of the machinery, or thereafter on demand, for the 
purpose of securing payment of the purchase money. It is 
shewn that three of the articles forming part of the outfit pur­
chased. namely, one cab for engine, 2 side curtains and two end 
curtains, were not delivered in accordance with the agreement. 
The plaintiffs failed to deliver the cab and the end curtains. 
Side curtains were delivered, but these were incomplete. If the 
ease ended there, the principle enunciated in the ease of Rustin 
v. Fairchild, 39 Can. S.C.R. 274, would apply and the provision 
as to the mortgage would only become operative upon the com­
plete delivery being made pursuant to the contract. The subse­
quent actions of the parties, however, put an entirely different 
aspect on the case, one which completely distinguishes it from 
Rustin v. Fairchild, 39 Can. S.C.R. 274.

The agreement for purchase was dated 28th July, 1906. De­
livery of the machinery, with the exception of the above three 
articles, was made on or about 9th September, 1906, and was ac­
cepted by the defendant. An arrangement was made between the 
parties by which the defendant received a satisfactory allowance 
for the missing parts. At, or just before, the receipt of the ma­
chinery the defendant signed promissory notes payable at the 
times and for the sums stated in the agreement, and comprising 
in the aggregate, the whole amount of the purchase money. He 
also, at the same time, executed a specific lien under his hand 
and seal whereby lie created a charge upon his land for the pur­
chase money, payable in the same manner as the notes. The 
notes and lien were dated 6th September, 1906. The defendant 
made several payments on account, but a large portion of the 
purchase money remained due and unpaid when the action was 
commenced.

It is clear that the principle set out in Rustin v. Fairchild, 
39 Can. S.C.R. 274, does not apply in the present case. Deliv-
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cry of the missing articles was waived by the defendant for a 
consideration that was satisfactory to him, with the effect of 
modifying the agreement accordingly. He accepted the ma­
chinery and gave notes and a lien on his land to secure the pur­
chase money due under this modified agreement. He retained 
the machinery for several years and made payments on account. 
There was ample consideration for the making of the promissory 
notes and for the giving of the lien upon the land.

The judgment was properly entered for the balance due upon 
the notes and the plaintiffs are also entitled to have the lien 
enforced against the defendant’s land, as directed by the judg­
ment pronounced at the trial of the action.

The appeal should be dismissed with costs.

Cameron, J.A. :—This action was tried before Mr. Justice 
Macdonald, who gave a written judgment, setting forth the facts, 
and entered judgment for the plaintiff. The action was brought 
to recover amounts claimed to be due on an agreement to pur­
chase certain machinery and also to declare the plaintiff entitled 
to a lien alleged to have been created by the defendant to secure 
these amounts.

The defendant appeals from this judgment in one particular 
only, viz: that portion of it declaring the plaintiffs entitled to a 
lien. It is alleged for the defendant that certain articles speci­
fied in the agreement were not furnished the defendant, that 
certain other articles were sulistituted for these, that the effect 
was to substitute a new verbal agreement for the original writ­
ten agreement and that, therefore, the original agreement, hav­
ing censed to exist, there remained for the plaintiff its claim 
for money only, but no claim for n lien.

We were especially referred to the ease of Muslin v. Fair- 
child. JO Can. S.C.R. 274. where the agreement in question was 
similar to that set up here. The question before the Supreme 
Court was as to the right of the respondents (the company) to 
enforce the lien called for under the provisions in the contract 
sued on. As I understand it, the judgment of the Supreme 
Court was that the delivery of all the machinery contracted to 
be delivered to the purchaser by the company was, under the 
wording of the contract as a whole, a condition precedent to the 
creation of a lien by the purchaser upon his property for the 
amount of the purchase money, and that this condition prece­
dent was not performed and that therefore the lien did not 
arise :—

I am of the opinion that the said provision ( i.e.. ns to the lien on the 
lands), will only become operative in the ease of a complete delivery 
pursuant to such a bargain: per Idington. J., at p. 277.
Now, if we take it that the condition here had precisely the 

effect of that in the case of Muslin v. Fairchild, 39 Can. S.C.R.
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*+mmaaim#Brm

Dominion Law Reports. [8 D.L.R.

274. it is plain on the evidence that the defendant by his actions 
waived the performance of that condition. 1 can arrive at no

Mitchell, contract for the original written agreement. It was rather a
modification of one part of the original agreement to which 
modification the defendant was an assenting party. The parties 
had this intention and no other. I have read Mr. Justice Per­
due’s judgment, and agree that the appeal must be dismissed.

Appeal dismissed.

INGRAHAM v. McKAY.N. S.
Xora Scotia Supreme Court, Graham, H.J., ami Meagher, Bussell, 

and Drgndalc, .1.1. December -0, 191:2.

1. Levy and seizuhb ($ 111 C—Off)—Priorities—Execution creditors
Dev. 20. AND LANDLORD.

Where the gooilx of » tenant are seized upon the demised premises 
ami sold under execution, the sheriff, in order to give a good title, must 
llrst apply the proceeds in satisfaction of the landlord's claim for rent, 
bv virtue of the Creditors' Relief Act, R.S.N.S. 1900, eh. 172.

2. Landlord and tenant ($IIID2—105)—Set-off by landlord—Claim
FOR RENT A0AIX8T PURCHASE PRICE AT SHERIFF'S SALE.

Where a sheriff’s sale under a writ of execution against the tenant, 
with the assent of the landlord, is held upon the demised premises, the 
landlord himself becoming the purchaser, he is entitled, notwithstand 
ing such assent, to offset his claim for rent against the claim for the 
purchase price of the goods, and is not driven to an action on the 
case against the sheriff.

| Green v. Justin, :t Camp. LMU), distinguished. |

Statement Appeal from the judgment of Ritchie. J., dismissing with
costs an notion brought by plaintiff as sheriff of the county of 
Cape Breton as holder against the defendant, as drawer of a 
cheque for the sum of $195 payable on demand to the order of 
plaintiff* at the Royal Hank of Canada, (Race Bay, C.B.. which 
was alleged to have been duly presented for payment and dis­
honoured.

'Hie defence was that the goods of defendant’s tenant were 
with defendant’s consent sold on the demised premises and that 
defendant at the sale became the purchaser thereof for the sum 
of $455. That at the time of the sale the sum of $195 was due 
defendant for rent; that a cheque for the sum of $260, being tIn­
difference between the amount of the rent due and the purchase 
price of the goods, was given to plaintiff’s deputy and was paid 
before action brought, and that as to the cheque for $195, being 
the amount due defendant for rent, it was merely given to plain­
tiff to hold pending distribution of the proceeds of the sale under 
the provisions of the Creditors’ Relief Act, N.S. Acts 1903, eh. 14.

From this judgment the plaintiff appealed.
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•/. L{ Ralston, for appellant, as to the right of the sheriff to 
remove goods without payment of rent, referred to Small man v.
Pollard, 6 M. & (». 1001 ; Wharton v. Saylor, 12 (j.B. (>7*1 ; Clark» 
v. Farrell, :t1 U.C.C.P. 584; /.'w/ei/ v. /.*»//<, U M.&W. 18; 
ilreen v. Austin, 3 Camp. 280; /u Mackenzie, [1899| 2 (j.B.
566. If there was a removal defendant had no right of set-off:
Henchett v. Kimpson, 2 Wils. 140 ; A mill v. Harm It. 3 B. & Aid.
440. As to right to notice, City of Kingston v. Shaw, 20 
U.C.Q.B. 223, at 229. There is no evidence of an implied con­
tract.

II. Mcltish, K.V., for respondent : The Creditors* Relief Act 
does not apply. The defendant had a right of set-off : Coa on 
Landlord and Tenant 178 ; Thomas v. Min house, 19 (j.B.I). 563.
The landlord had a right to retain the amount due him for rent 
out of the price of the goods, whether the goods were removed or 
not. The word “removal” as used in the statute refers to 
removal liefore the sale takes place: Itotln re y v. Woo#/ </ at., 3 
Camp. 24.

The appeal was dismissed.

The judgment appealed from was as follows:—
R itch IK, #1. :—The plaintiff, as high sheriff of the county of Ritchie, j. 

Cape Breton, levied upon the stock-in-trade of one McKinnon 
under an execution at the suit of the Stanfield Smith Co., the 
goods levied on were at the time of the levy in a shop or building 
at (ilaee Bay lielonging to the defendant, and McKinnon was 
his tenant. There was due in respect of the rent $195, which 
covered a period of less than one year; the deputy sheriff sold 
the goods under the execution to the defendant for the sum of 
$455. The goods were not removed from the building. When 
the defendant came to pay for the goods he proposed in settle­
ment to give his cheque for $260. deducting the balance of $195 
in payment of the rent due to him. The deputy told the defend­
ant he did not know whether the plaintiff would do that or not.
He rang the plaintiff up at Sydney, and he declined to close the 
matter on this basis, insisting upon payment of the full amount 
of the purchase price. This was communicated to the defendant, 
who then said:—

I will toll you what I will do, I will give you two cheques. Ask 
the sheriff to hold the cheque for the $190 rent until he goes to pay 
it and then he can return me my cheque.

The deputy did not agree to this and told the defendant that 
he did not know whether the plaintiff would do that or not, and 
that he (the deputy) had no authority to do it. The defendant 
asked the deputy to take the cheques to the sheriff. The deputy 
took the cheques and said he would see the sheriff about it.

The next that 4he defendant knew about it was that his bank­
ers advised him by telephone that both cheques were presented,
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whereupon he countermanded payment of the $195 cheque, which 
is the cheque sued on in this action. There is a direct conflict 
of testimony between the defendant and the deputy. The de­
fendant swears that the deputy said to him, “You five me your 
cheque so that 1 can enter it up in the books and 1 will return 
your cheque to you at the end of thirty days ; we won’t cash it.” 
This is denied by the deputy and I think the defendant is mis­
taken and adopt the deputy’s evidence on this point. I do not 
think there was any positive agreement that the cheque would 
not be cashed. The deputy had no authority to make such an 
agreement and he was evidently cautious not to exceed his auth­
ority. lie admits, however, that he might have said that it was 
probable that neither of the cheques would be cashed for thirty 
days.

The question of law which presents itself for consideration 
is, Had the defendant by virtue of sec. 18, eh. 172, of the Revised 
Statutes, a legal right to be paid the rent at the time when he 
proposed to deduct it from the purchase price of the goodsf If 
he had such right then he has the right to set it off in this action. 
1 am of opinion that he had such right, and I do not agree that 
the plaintiff could legally force him to wait until the proceeds 
of the sale were distributed under the Creditors’ Relief Act. 
The words of see. 18 are as follows :—

No goods being upon uny messuage or tenement leased shall be 
liable to be taken by virtue of any attachment or execution unless 
l»cfore removal of such goods front off the premises the person at 
whose suit the attachment or execution is sued out pays to the land­
lord or his bailiff at least one year's rent of such land or tenement, 
if so much is in arrear and due; and if the rent is not actually due, 
then a rateable part thereof up to the levy of the attachment or 
execution.

This is, I think, clear beyond all doubt or question that under 
the section which I have quoted a sheriff has no right to delay 
the landlord until the matter is closed under the Creditors' 
Relief Act or to delay him at all, he must pay before the goods 
arc removed. The general practice, 1 think, in this Province is 
that the sheriff takes the goods without payment, giving his 
undertaking to the landlord that the rent will be paid out of 
the proceeds of the sale, so far as such proceeds will go. A 
like practice prevails in England ; see Kc Mackenzie, [1899J 2 
Q.B. 566. Speaking of this practice, Lindley, M.R., made the 
following obvious remark : “Strictly speaking this would be 
irregular unless the landlord consented.”

The practice in the sheriff’s office cannot override the statute. 
I cannot find on the evidence in this case that the landlord con­
sented. I think he was very strongly impressed with the idea 
that he was entitled to his rent, then and there ; he was pro­
testing all along and he gave the cheque with the request that the
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sheriff would hold it, and the deputy told him that he would sec 
the sheriff. Mr. Ralston, for the plaintiff, took the ground that 
the defendant was not entitled to his rent at all because the 
goods were not removed. 1 can not agree with this contention.
1 agree that the words in the section under consideration “To 
be taken” do not mean the original taking, and that what is 
meant is that the sheriff shall not remove the goods unless the 
rent is first paid, but here, I think, there has been a substantial 
taking within the meaning of the section; the goods are not 
removed because there is no necessity for any removal, the de­
fendant l>eing the purchaser; Imt they are paid for by cash, and 
the deduction of the rent and the title passes to the defendant. 
The deputy, the defendant and the solicitor of the execution 
creditors meet together and all agree that the rent must be paid. 
The execution creditors are not raising any objection. I think 
that what took place brings the plaintiff within the statute and 
that there was a constructive removal or what was equivalent 
to a removal. I have not overlooked the case of Clarke v. FarrcV, 
31 U.C.C.P. 584, but I think ti e facts of this case make it dis­
tinguishable. I dismiss the action with costs.

The judgment of the Court was delivered by 
Graham, E. J.:—The plaintiff, the sheriff of Cape Breton, 

sues the defendant for the sum of $195, being the balance of the 
price bid by the defendant for goods sold by the sheriff at auc­
tion under execution.

The defendant was, however, the landlord of the judgment 
debtor, and he had a claim for rent, due to him and a lien on 
the goods then being on the landlord's premises.

The goods were sold for $455, and if sold to any other per­
son of course the sheriff would have to apply the proceeds first 
to the payment of the rent. He was giving a clear title. The 
defendant was, however, the purchaser. As between these par­
ties that sale cannot he brought in question. It was not ques­
tioned before us. Immediately after the sale in the office of the 
creditor’s solicitor the deputy sheriff' who sold the goods and 
the landlord, with the assent of the solicitor, adjusted the amount 
of the rent of which they had an account after deducting the sum 
of $5, and it was adjusted at tin» sum of $195, and it thus became 
a liquidated amount. The sheriff objected over the telephone to 
setting off the one sum against the other, or it would have been 
settled there.

By ch. 172 R.S. 1900, sec. 18 (1), it is provided:—
No goods living upon any messuage or tenement leased shall lie liable 

to be taken by virtue of any . . . execution unless before removal of 
suvh goods from off the premises the person at whose suit the execu­
tion is sued out pays to the landlord or his bailiff at least one year's 
rent of suvh land or tenement, if so much is in arrear and due; ami 
if the rent is not actually due, then a rateable part thereof up to the 
levy of the . . . execution, etc., etc.
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The goods were sold, as 1 have intimated, on the premises 
and to the landlord, and of course it would he highly incon­

Ingraham

McKay.

venient to remove the goods for the purpose of removing them 
only to have them moved hack. And it would also he very formal 
for the landlord to pay to the sheriff the balance due on the

Graham, E.J. goods and for the sheriff to pay back the amount due for rent 
to the landlord. I think the law does not require people to go 
through such formalities.

The sheriff, in order to release from the lien and to give a, 
title to the goods, had to pay the rent to the landlord and a.s 
against the judgment creditor or the judgment creditors would 
have a complete answer to any claim against him for the 
money so paid: lie Neil Mackenzie, [1899] 2 Q.B. 566; Re 
McCarthy, L.R. 71 Ir. 473. In Thomas v. Mirchousc, 19 Q.B.D.
563. Lord Esher, M.R., says at 566:—

When notice has been given by the lamllonl to the sheriff that rent 
is due, it becomes the duty of the sheriff under the statute not to sell 
anything upon the demised premises till the rent has been paid. Even 
if there are goods upon the demist'd premises of a value many times 
exceeding the amount of rent due, his duty is the same. He must refuse 
to sell the smallest part of the goods until the claim of the landlord 
is satisfied. Now of course the sheriff is not bound to find money with 
which to satisfy the claim of the landlord. He must, therefore, before 
he proceeds with the execution, apply to the execution creditor for the 
sum which is necessary. If the execution creditor provides it, the 
sheriff pays the landlord and proceeds with the execution. If the 
execution creditor does not provide it, the sheriff cannot be called on 
to infringe the statute. He may either return nulla bona and with­
draw from possession, or may himself pay the rent, looking to the 
execution creditor for reimbursement, and proceed to sell. This is the 
position of the sheriff under the Act. If he commits a breach of duty 
by a wrongful sale, i.e., a sale which takes place liefore the rent is 
paid, the statute appears to me to state by implication that ho will 
bo liable to compensate the landlord by paying him the amount of rent 
which is due. This is the consequence of the enactment which makes 
the removal without payment of the rent illegal. It is only upon pay­
ment of the rent that the sheriff is entitled to remove the goods.

In the ease of lie Mackenzie, [1899] 2 Q.B. 566, 575, Lindley,
M.R.. delivering the judgment of the Court of Appeal, says:—

But now suppose the sheriff sold and deprived the landlord of what 
was practically his lien on the goods, and then to save himself from 
an action by the landlord paid him out of the proceeds of the sale, or 
handed the proceeds of the sale in part discharge of the rent due to 
him strictly speaking, this would be irregular unless the landlord con­
sented; but even if he did not, still no one would lie damnified if the 
sale was fairly conducted. The lamllonl would have nothing to com 
plain of, for he would get his money, so fur at all events as the goods 
seized could be made available for his payment. The execution debtor 
would not Ik* damnified, for he owed the rent and he could not get his
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goods without paying it. The execution creditor would not lie damni­
fied, for he could not get paid without satisfying the landlord. Hence 
it became the practice for the sheriff to sell and pay the landlord, and 
it was held that if the sheriff sold without paying the landlord, the 
landlord, instead of bringing an a«-tion against the sheriff on the 
statute, might apply to the Court for and obtain a rule, that is an 
order, for payment ont of the proceeds of sale: llcnrhctt v. Kim/won, 
2 Wile. 140, and Arnitt v. Garnett, :t B. & Aid. 440. This mode of 
procedure became the common practice. And after the sheriff had 
notice of the landlord’s claim before the proceeds of sale were parted 
with, the landlord could, if in time, obtain payment out of the pro 
coeds: Yates v. Koutledgc, 5 H.&X. 249. And if too late he could 
sue the sheriff for removing the goods without paying him: Andrews 
v. Dickson, 3 B. & A. ($4.1. The right of the landlord to be paid out 
of the proceeds of the sale thus l>ecame recognized and established 
where no bankruptcy intervened.
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Then lie deals with the bankruptcy provisions and he says:— 
But this section has not in our opinion rendered it wrong for him e 

to pay the landlord that which the sheriff had a right to pay him for 
his own indemnity, and that which the landlord had a right to have 
paid him in lieu of his right to sue on the statute of Anne. . . . Nor 
are the proceeds of the sale of such goods to be handed over free 
from the rights of the landlord or of the sheriff for his own indemnity. 
Even if the trustee in bankruptcy can require the sheriff to hand over 
the goods or proceeds, we see nothing to displace the right of the 
landlord under the statute of Anne to have those goods kept nnrr 
moved, or his right sanctioned by long practice to be paid out of the 
proceeds if they have Iteen removed and sold contrary to tho statute. 

Before passing, this case shews conclusively that the creditors 
under our statute would have no right to question the right of 
the sheriff and of the landlord to the payment of the rent, and 
they are not questioning it. There is no question of amount, 
because after the action was brought the sheriff sent to the land­
lord a cheque for $195, which was returned.

The question raised is as to the right to set off one sum against 
the other.

The case of Green v. Austin, 3 Camp. 260, is relied on to 
shew that an action for money had and received will not lie by 
the landlord to recover the rent against the sheriff who has sold 
his tenant’s goods under an execution; that the proper remedy 
was an action on the case against the sheriff upon the statute. 
But that was a case where the sheriff had tortiously, I mean in 
breach of the statute, sold the goods, and the action should have 
been against him as a wrongdoer. It was not like this case 
where the sheriff sold with the consent of the landlord and must 
pay him the proportion of the proceeds he obtained for him. lb- 
sold to the landlord, the defendant, and how can he now say, 
“You must sue me as a wrongdoer in an action for a breach of 
the statute. That is your remedy” 1
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The other remedy in England of applying to a Judge, was 
solely because the sheriff was an officer of the Court and instead 
of suing him in an action on the statute a summary application 
could be made to the Court.

I think that these sums may be set off.
In my opinion the appeal should be dismissed and with costs.

Appeal dismissal.

TROTTIER v. NATIONAL MANUFACTURING COMPANY. Limited.
Saskatchewan Supreme Court, Uaultain, C.J. Xovcmber 19, 1912.

1. Judqmkxt (g 1111$—209)—Execution—Homestead exemption — De­
claratory JUDGMENT, WHEN NOT OBTAINABLE.

Where a judgment creditor registers an execution against the debtor 
in the land titles otliee during the interval Ix'tween the debtor's entry 
for homestead and the grant of the certificate of title, anil the land is 

, subsequently acquired as a homestead by the debtor under the Domin­
ion Lunds Act, the Court will not. upon application of the judgment 
debtor, grant a declaratory judgment declaring that the land in ques­
tion is not subject to any rights of the judgment creditor under the 
execution, or that the execution is not a charge or lien upon the land, 
or that it is a cloud upon the judgment debtor's title, since such a 
declaratory judgment would not establish any rights, inasmuch ns the 
execution only hinds the land which is subject to it and under the 
Exemptions Act (eh. 47, ll.s.S. 1909), this land is exempt us long as it 
remains 4 4 homestead. ’ '

| Gil more v. Cullies, 19 W.L.R. 545, followed; Frtdnicks v. Xnrth- 
West Thresher Company. .1 S.L.K. 280, 44 Can. S.C.R. 318. distin­
guished. |

2. Homestead (§Y—10)—Execution—Exemption ok homestead under
Exemptions Act It it. 47. R.S.N.)—Question ior court whether 
LAND IS A “HOMESTEAD."

Whether a piece of land is a homestead under the Dominion Lands 
Act, and hence exempt from execution under the Exemptions Act (cb. 
47, R.S.S. 1909), la a question for the Court and not for the registrar 
to decide.

fIte Exemptions Ordinance, Love V. Bilodeau, 7 D.L.R. 175, referred 
IO.J

! : V 10) I'MH I rtON Rloibtration or I XECUHON
against homestead—Cloud on title—“Apparent charge."

Though an execution is registered against land which is really a 
homestead acquired under the Dominion Lands Act, and hence exempt 
from execution under the Exemptions Act (ch. 47, R.S.S. 1909), such 
registration does not constitute a cloud upon title, but is merely an “ap­
parent charge," since the land may at any time cease to be a “home­
stead" by the act of the debtor and it would then immediately become 
lable i" the execution.

4. Homestead ($ V—10)—Execution—Homestead exemption—Exemp­
tion CEASS8 WHIN LAND CKASSS TO B* “HOMESTEAD.'’

Ltiad acquired as a homestead under the Dominion Lands Act and 
exempt from execution under the Exemptions Act (ch. 47, R.S.S. 1909), 
will be, une liable to execution immediately upon the land ceasing to 
be a “homestead."

The facts m this case arc not in dispute. The plaintiff ac­
quired the land in question ns his homestead under the Dominion

Statement
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Lands Act. Having earned his patent, a certificate of title to 
the land was duly granted to him by the registrar. In the inter­
val between the entry for homestead and the grant of certificate 
of title, the defendant obtained a judgment against the plaintiff, 
issued execution, and had its execution duly registered in the 
land titles office.

The registrar, upon the grant of certificate of title, endorsed 
a memorandum of the defendant’s execution upon the certificate 
of title in the register and on the duplicate certificate issued by 
him to the plaintiff.

The plaintiff now comes in and alleges, as the fact is. that 
the land in question is and since a date long anterior to the exe­
cution in question, has been continuously his “homestead” under 
the Exemptions Act (eh. 47. H.8.S. 1909), and asks to have a de­
claration: (a) that the land is not subject to any rights of the 
defendant under its execution; (b) that the execution is not a 
charge or lien upon the particular land in question ; and (c) that 
it is a cloud upon the plaintiff’s title. He also asks for an order 
directing the registrar to remove the execution, or memorandum, 
from the certificate of title and duplicate.

There was judgment for the defendant.
IV. IV. Livingston, for plaintiff.
.1/. C. Sparling, for defendant.

Haultain, C.J.:—In my opinion, the plaintiff is not entitled H.mitain,c..i. 
to any of the remedies he has asked for.

On the question of the declaratory judgment asked for, I 
follow the decision of Harvey, C.J.. in an Alberta case. (HImore 
v. Callus, 19 XV.L.H. .145, in which he says, at p. 547:—

Vnder our practice, a declaratory judgment may be asked for, but 
th< decided cases on the point, which are found in the Annual Prac­
tice, shew that a declaratory judgment which the Court will grant will 
lx- one under which some rights may be established; that the Court 
will not make a declaratory judgment which is. ns it is put there.
“entirely in the air." Now, us far as any order against the defendant 
is concerned, there is no question whatever in my mind that the plain- 
tiir, even if lie succeeded, could not have any such order. The defend­
ant in this case has registered an execution against the debtor in the 
land titles oflice, under the provisions prescribed by the Act. There is 
no doubt he has a right to do that. He has not done anything more 
than his right, as far as the evidence goes. He has not directed that 
it be charged against this land. The registrar enters it, ami under the 
Act it binds all lands of the execution debtor subject to it. If this 
land is free, it does not bind this land, and the creditor does not get 
any advantage from it, so long as it does not bind this land. If this 
land ceases to be free at any time, then it does bind it.
The ease of Fredericks v. North-West Thresher Company, 3 

8.L.R. 280, has been cited on behalf of the plaintiff; but that ease 
decides an entirely different question. There the plaintiff, who
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SASK. wan the wife of the original owner of the land, had obtained a 
s C transfer of the land from her husband at a time when it was 
ini2 actually resided upon and occupied by the husband as bis “home*

_ ---- stead. “ The defendant bad obtained a judgment against the
Irottiir Jmsband and had registered its execution, and when a certificate 

National of title was issued to the wife on her transfer from her husband, 
Manc it. was issued with the execution of the North-West Thresher Co. 

Vo7Ltd.° oodorsed. The wife thereupon brought an action for a déclara-
---- tion that the execution was not a charge upon the land and for

Hsuitsia.cj. an order to remove it. Upon a case stated for the opinion of the 
Court. Mr. Justice Newlands held :—

That tlw plaint ill" Ua»k tliv |»ro|**rty free from any Hahns of the 
ih-femlant under Its execution and that Hie was entitled to an order 
directing tin- registrar to remove the same from lier certificate of title. 

This decision was affirmed on appeal by the Supreme Court 
of Canada, The Northwest Thresher Co. v. Fredericks, 44 (’an. 
S.C.R. 318.

This case only decided that the plaintiff was entitled to re­
ceive a conveyance of exempt land from the debtor ils free from 
the operation of writs of execution as the debtor was to hold 
them, and that she became entitled to have the certificate of title 
cleared from “any such apparent charge” as the execution in 
question.

The present ease is quite different. This is not an action by 
the transferee of exempt land to have his title cleared. The 
plaintiff is the execution debtor, and so long as the land in ques­
tion retains its character of “homestead” under the Exemptions 
Act it is free from the operation of the writ of execution. But 
on every ground of reason and convenience the “apparent 
charge” created by the registration of the execution should not 
In- removed so long ils the land remains the property o£ the debt­
or. The land may at any time cease to be a “homestead” by 
the act of the debtor and would then immediately become liable 
to the execution. It would seem ridiculous to suppose that the 
registrar should from day to day lie liable to lie called upon to 
decide whether any particular piece of land at any particular 
time is of any particular character. That is a question for the 
Court and not for the registrar to decide: He Exemptions Ordi­
nance, Love v. Bilodeau, 7 D.L.R. 175. At this very moment the 
land in question may have ceased to lie a “homestead” under the 
Exemptions Act, and a judgment in favour of the plaintiff might 
deprive the defendant of a right which would then have un­
doubtedly accrued.

It was argued on behalf of the plaintiff that this ease differs 
from Gilmore v. ('allies, 19 W.L.R. 545, as it does not appear 
that the execution in that ease was endorsed on the :*ate
certificate of title but was only registered in the execution régis-0
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ter. Thin point hringH up tin- question of cloud on title. If the 
endorsement of the execution on the dupliente certificate is a 
cloud on the plaintiff’s title it is only an “apparent charge/’ pir 
Idington. #1.. in X or tlnn si Tim slu r Co. v. Fmln icks, 44 Can. 
S.C.K. '118. A ti ree of the land while it is exempt would 
have a right to have the charge removed, and snnhh, pir Scott, 
J., in Lovt v. Ililodcau, 7 D.L.R. 175, a mortgagee of the land 
while exempt might ask to have his priority over the execution 
declared. See also Purdy v. Co/foa, 7 W.L.R. 820, />#r Lamont. 
J., at 82.1. What practical lieiiefit. then, does the plaintiff seek 
to obtain? So long as the land < s to In* his “homestead”
he is protected by the Kxemptions Act. and his right to sell or 
mortgage free from the execution seems to Is* clearly established.

Hut the moment it ceases to be his “homestead” that protec­
tion is withdrawn and those rights disappear. I low, then, can 
the Court be reasonably asked to make a declaration with regard 
to rights which are dependent upon conditions which may cease 
to exist by the act of the plaintiff at any moment and which 
indeed may have ceased to exist at the time the declaration is 
made? The effect of a judgment in favour of the plaint iff would 
be to give pr; ,;,,ally a permanent character to the land in ques- 
tion so far as sting registered executions are concerned. The 
execution creditor would Is* put to daily inquiry as to whether 
the land remained a “homestead.” If the land at any time 
ceased to In* a “homestead,” the execution creditor would have to 
take proceedings to have his execution declared to In* bindimr 
owing to the changed character of the land.

The argument from inconvenience is not as a general rule to Is* 
“lightly entertained,” but in this instance it is unanswerable. 
If it arises at all in this case it resolves itself into a question of 
comparative convenience or inconvenience, and in my opinion it 
is more desirable that the plaintiff should Is* exposed to the more 
or leas sentimental inconvenience of a conditionally “apparent 
charge” than that the rights of execution creditors should Is* in 
daily jeopardy.

For the foregoing misons there will In* judgment for the 
defendant, with costs.
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8. C.
1012

Tbottub

National
Maxi

F ACTVBIXO

Hsultaln. C.J.

Judi/Himt for dtft ndant.

7

98



142 Dominion Law Reports. [8 D.L.R.

ONT.

1T.C.J.
1912

Nov. 30.

Statement

Middleton, J.

POLLINOTON v. CHEESE MAN.
Ontario High Court, Middleton, J., in Chambers. November 30, 1912. 

l. Parties (4 III—120)—Third party—Bringing in third party ix
ACTION FOR DAMAGES BETWEEN EMPLOYEE AND EMPLOYER.

The third party procedure, whereby a third party notice is served 
by the defendant on the insurance company in which he is insured 
against loss by reason of the liability imposed upon him by law for 
damages on account of injuries sustained by his employees, so that the 
company may if it wishes dispute the plaintiff’s claim against the 
defendant and also dispute its liability to indemnify the defendant, 
may lie invoked for the purpose of making the finding upon the issues 
as between the plaintiff and defendant binding upon the third party, 
notwithstanding that the contract between the defendant ami the third 
party is so framed as to preclude the bringing of an action before the 
defendant has actually paid.

ll’ullinytun v. Cliccsenian, 5 D.L.R. 887, and 0 D.L.R. 875, con­
sidered.]

Motion by third parties for leave to appeal from the order of 
Mr. Justice Sutherland in Chambers on the 4th November, dis­
missing the appeal from the order of the Master in Chambers re­
fusing to set aside a third party notice. See Pollington v. Cheese- 
man, 5 D.L.R. 887. 4 O W N. 92, and (i D.L.R. 875, 4 O W N. 248. 

T. A. Phelan, for third parties.
F. McCarthy, for the defendant.

Middleton, J. :—The action is brought by an employee 
against the employer for damages by reason of injuries sustained, 
it is said, in the course of the plaintiff's employment.

The defendant is insured in the third party company against 
loss by reason of the liability imposed upon him by law for 

damages on account of injuries sustained by his employees.” 
The policy contains a number of limitations and provisions ; inter 
alia, a stipulation that “no action shall lie aganst the company to 
recover for any loss . . . unless it shall he brought by the 
assured for loss actually sustained and paid by him in money 
in satisfaction of a judgment after trial of the issue.”

There is a bond fide dispute as to the liability of the defendant 
to the plaintiff. The third party also contends that the liability, 
if it exists, does not fall within the terms of the insurance, and 
further contends that by reason of the clause quoted no pro­
ceedings can be taken against it until after the litigation between 
the plaintiff and the defendant has been determined and the 
plaintiff has recovered and the defendant has paid.

The learned Master took the view that the clause in question 
could not and did not exclude the application of third party 
procedure, or at any rate that, having regard to the principles laid 
down in Pettigrew v. (Stand Trunk li. Co., 22 O.L.R. 23, and 
Swale v. Canadian Pacific II. Co., 25 O.L.R. 492, this question 
ought not to be determined upon a summary application, but 
should be left to be raised by the third party as a defence at the 
hearing. Mr. Justice Sutherland agreed with this view.
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Upon the argument of the motion I was very much impressed 0NT 
with the view that the third party notice ought not to he allowed tiTcTj. 
to stand, in so far ns that proceeding was in reality an action by 1012
the defendant against the third party; as from the contract put —•
forward by the defendant as the foundation of his proceedings it I ,H 1 ,XUTO!f 
clearly appeared that any action would be premature. Cheesfmax.

On the other hand it was quite plain that to hold that the ----
third party procedure did not. apply, where a provision such ns ,on- • 
this is inserted in the policy, would be to frustrate one of the 
principal objects of the practice; the securing of one trial, and 
one trial only, of the issue lie tween the plaintiff and defendant.
The difficulty that existed before this practice was devised, viz., 
the possibility that there might In* discordant findings between 
the tribunals called upon to pronounce lietwecn the plaintiff 
and defendant, and as between the defendant ami the third 
party, was a real diffieultv, and the remedy has lieen found 
most beneficial.

The true solution of the matter appeared to me to lie found 
in recognition of the dual object of the procedure. The notice 
served upon the third party indicates this. He is notified, so 
that he may, if he wishes, dispute the plaintiff's elaim against 
the defendant, and also that lie may dispute, if he desires, his 
liability to indemnify the defendant ; anil even if it is dear that 
the contract with the defendant is so framed as to preclude the 
bringing of an action upon it before the defendant has actually 
paid, this does not altogether defeat the jurisdiction of the Court, 
and the third party procedure may well lie invoked for the pur­
pose of making the finding upon the issues as between the 
plaintiff and defendant binding upon the third party.

I. therefore, suggested to the parties the desirability of con­
senting to a modification of the order on the lines indicated; and 
I am now notified by counsel that they consent to the order lieing 
so modified. This lieing so. the order will simply provide for 
the modification suggested and that the costs of the application 
and of the third party proceedings lie reserved to be deter­
mined in any litigation that may hereafter take place between the 
defendant and the third party. If there is 110 such litigation, 
then upon an application to a Judge in Chandlers. I would sug­
gest to the parties the desirability of further providing that the 
question of the liability of the third party to the defendant 1m» 
reserved to be disposed of upon an issue to lie directed in this 
action; this lieing less expensive than the bringing of a separate 
action.

Order varied.

1



144 Dominion Law Reports. [8 D.L.R.

B. C.

C. A.
1912

Nov. 19.

Statement

Argument

MERCER v. BRITISH COLUMBIA ELECTRIC R. CO.

(Decision No. 2.)
Uallihcr, JJ.A. November 19, 1912.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin and

1. IT.eadi.nu (4IN—121)—Amendment—Lapse ok statutory period as 
to new demand—Employers ’ Liability Act.

A plaintifl* will In* allowed to Hineml his statement of claim in an 
action for personal injuries by amplifying an alternative claim made 
therein under the Employers' Liability Act, although the statutory 
period within which an action under that Act must he hr night ha* 
expired.

[Mercer v. B. ('. Electric R. Co., 7 D.L.R. 40.">, reversed.]

Appeal by plaintiff from an order of Murphy, J., in Cham­
bers, on the 14th of October, 1012, dismissing in part the appli­
cation of the plaintiff for leave to amend his statement of claim. 
The action was brought for personal injuries received by the 
plaintiff while in the employment of the defendant company. 
The accident in question occurred on the 4th of November, 1011, 
and the writ was issued on the 13th of February, 1012. On 
the 20th September the for the order complained of
was heard. One of the amendments asked was that the state­
ment of claim be amended by adding the following:—

4. Alternatively the defendant is liable to the plaintiff for damages 
suffered by the plaintiff by reason of the said personal injuries under 
the provisions of the Employers' Liability Act, the particulars of which 
are as follows :—

(a) The said freight train was on the said 4th day of November. 
1911, in charge of and under the superintendence of one Frederick 
Cooper, now deceased, the conductor of the said train in the service of 
the defendant company, to whose order the plaintiff at the time of the 
injuries was hound to conform and did conform.

(b) The said Cooper negligently ordered and directed the plaintiff 
to haul five loaded cars on the defendant's line of railway from Van-. 
couver to New Westminster and particularly down the hill in the 
vicinity of Eighth ave., where the accident in question happened, the 
hill in question licing too steep to take five loaded cars down with 
safety on the day in question.

(r) The plaintiff olieved the order and direction of the said Cooper 
so given, and as a consequence the said freight train escaped from 
control and ran away on the said hill and thereby caused the said 
personal injuries so suffered by the plaintiff as aforesaid.
This was disallowed by the learned Judge below, on the 

ground that the six months allowed by the Employers’ Liability 
Act, within which the action might In» brought in the circum­
stances here, having lapsed, to allow the amendment asked for 
would he merely to permit the plaintiff to bring a statute-barred 
action.

Armour, for appellant :—We have already given particulars 
in our statement of claim sufficient to found an action under

7099
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the Employers’ Liability Act, and we are merely asking to be 
allowed to amend these particulars. The endorsement on the 
writ is a general endorsement and under that we could clearly 
develop an action under the common law and the Employers’ 
Liability Act. No injustice can be done to defendant by allow­
ing the amendment. The eases cited in the reasons for judgment 
of Murphy, J., dismissing the application, viz. : Weldon v. Seal 
(1893), 19 (j.B.l). 394 : Morris \. Carnarvon County Council, 
[1910] 1 K.B. 159, and Hoiking v. he Hoi (1903), 9 H.C.R. 557, 
are distinguishable.

L. (i. McPhillips, K.C., for the respondent, referred to 
Steward v. North M< tropolitan Tramways Company, lb Q.B.D. 
178, 550. We deny that this is merely developing the cause of 
action. It certainly is not giving us particulars, because we 
have not demanded particulars, and it is rather peculiar that a 
plaintiff of his own motion should wish to amplify his particu­
lars. He claims $5,000 damages, which is more than he can re­
cover under the Employers’ Liability Act, therefore, we took it 
as a common law action pure and simple, and so pleaded in 
answer. We have been misled. The onus was on the plaintiff to 
shew his line of action before the six months expired. We did 
not move to strike out his plea as embarrassing, because we did 
not consider it so. A statement of claim, to com * under the 
Employers’ Liability Act, should state so; it should not be 
brought within the statute by an ambiguous clause.

Armour, in reply :—Defendant had a remedy which was not 
pursued, and there is no wrong done.

The appeal was allowed.

Macdonald, C.J.A.:—I think the appeal should be allowed 
and the amendment made. It is very unfortunate if. as Mr. 
McPhillips says, motions to strike out pleadings on the ground 
that they arc embarrassing, arc discouraged in the Courts below, 
because it is very useful and very necessary practice. In this 
case it seems to me that sub-section (J) of paragraph 2 of the 
statement of claim was intended to raise the rights of the plaintiff 
under the Act (the Employers’ Liability Act). It did not do 
it artistically and the amendment now sought is to put that 
claim which is contained in sub-section (J) in the form that it 
ought to be in when it comes before the Court at trial. I do not 
think any injustice will be done to the defendant by permitting 
the amendment.

Irvino, J.A. :—I think the amendment ought to lie allowed.

Martin, J.A.:—I concur.

Gaij.iiier, J.A. :—I agree.
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Re STRATFORD FUEL. Etc., CO.. Ltd.

Ontario llii/h Court, Middleton, J. December 4, 1912.
1. Corporations and companies ($ VIF—345)—Windino-up—Liquida­

tion—Double banking.
houhlc ranking is not permissible on the liquidation of a company.

L\ COIIPOUATIOXS AND COMPANIES ($VI K—345)—WlNDl.NO-UP—RIGHT OK 
SURETIES TO BANK—SUBROGATION.

TIk* sureties for a délit due from a company to their principal are 
entitled to rank on liquidation if they pay the claim before the claim 
is filed by the principal ; but if the principal proves his claim, the 
sureties cannot also prove, but upon payment they would he subrogated 
to the rights of the principal, at the date of payment.

9. Corporations and companies ($ VI K—:t45)—Winding-up—Right oe
SURETIES TO BANK FOR BALANCE DUE CREDITOR OK COMPANY AFTER 
COMPROMISE.

Where under the terms of n guarantee, a creditor of a company had 
the right to compromise his claims against the company and still hold 
the sureties for the balance, the sureties are not entitled to rank on 
the liquidation of the company, after a compromise had lieen entered 
into between the liquidator of the company and the creditor, for ,i 
balance for which they are responsible to the creditor, since the cred­
itor himself would not be entitled to rank after the compromise was 
made, the compromise being in satisfaction of all the claims against 
the funds in the liquidator’s hands, and the rule being that the 
sureties can have no higher rights than the creditor himself had.

Appeal by the liquidator from the report of the local Muster 
at Stratford, of November 12th, 1912, allowing claimants Cough­
lin and Irwin to rank for the sum of $4,800, being an amount 
paid by them to the Traders Batik, under a guarantee of the 
indebtedness of the company.

R. T. Harding, for the liquidator.
R. S. Robertson, for the claimants Coughlin and Irwin.

Middleton, J. : -An appeal from the decision of the Master 
at Stratford, allowing the claimants to rank for the sum of 
$4,800, being an amount paid by them to the Traders Bank 
under a guarantee of the indebtedness of the company in “ 
ation. The claimants are admittedly entitled to rank for a fur­
ther sum of four hundred dollars.

At the date of the liquidation the company was indebted to 
the Traders Bank for about forty thousand dollars. The hank 
held as security for its claim, inter alia, a mortgage upon the 
real estate and certain other assets of the company for $25,000. 
They also lu-ld a bond, executed by the present claimants and 
others, by which they jointly and severally guaranteed payment 
of the ultimate balance due by the company to the hank, and by 
which they agreed that the hank should lie at liberty to com­
pound with the company and to take and give up any security 
without discharging the claimants ns sureties; in all of these 
matters the hank being at liberty to exercise its own discretion.

4
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After the making of the winding-up order an action was 
brought by the liquidator attacking the validity of the securities. 
This action was compromised; and the rights of the parties de­
pend altogether upon the true effect and meaning of this com­
promise.

At the time of the making of the compromise, by agreement 
between the parties, the property covered by the mortgage at­
tacked had been sold and had realized $25,000. This sum was 
held by the bank subject to the litigation. By the compromise 
the hank repaid $1,000 of this to the liquidator, retaining $24,- 
000. The hank also agreed not to rank upon the estate in the 
hands of the liquidator ; and the bank further reserved its rights 
against the guarantors of the debt.

The learned Master has held that the effect of this agreement 
is that the hank retained $24,000 on account of its preferred 
claim, and that the agreement not to rank was personal to the 
bank, and that the effect of the reservation of the hank’s right 
against the sureties was to reserve to the sureties the right, upon 
payment of the balance due. to rank against the estate. He has 
accordingly allowed the claim.

I do not think that this is the true meaning of the compromise 
made. It is elementary that there cannot he double ranking in a 
liquidation. The claim of the bank was entitled to rank once, 
and once only. If the sureties paid before the claim was filed, 
they might rank ; but after the hank proved its claim the sureties 
could not also prove, but upon payment they would he subrogated 
to the bank’s rights.

It is true that the agreement is an agreement not to rank ; but 
this is a matter of form only. In substance the transaction was 
this: The hank had a claim of forty thousand dollars. Of this 
they claimed a preference to the extent of $25,000, and as to the 
balance they would be ordinary creditors. They agreed to ac­
cept $24,000 in full of all,their claims against the liquidator, 
both as preferred creditors, and as secured creditors. Under the 
terms of the guarantee they had the right to make this com­
promise. and the sureties could not complain. The hank reserved 
its right against the sureties, but upon payment they can only 
be subrogated to the rights of the hank at the date of payment, 
and as the bank had agreed to compound the claim against the 
liquidator, the sureties can have no higher rights than the hank 
itself had : and ns the $24,000 was paid in satisfaction of all of the 
claims against the funds in the liquidator’s hands, to permit the 
sureties now to rank would lie to violate the rule against double 
ranking.

The appeal should, therefore, be allowed ; and the liquidator 
should be entitled to his costs against the respondent. There 
should be no costs of the proceedings in the Master’s office, as 
there success was divided.

ONT.
hTcTj.

ISIS

Stratford

Middleton, J.

Appeal allowed.
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McCLEMONT v K1LGOUB MANUFACTURING CO.
Ontario Court of Appeal, Oarrow, Maclaren, Meredith, and Hager, JJ.A., 

and Lennox, J. November 19, 1912.
1. Master and servant (| IIB 3—144)—Dangerous work—Assumption 

op risk—Reasonableness.
A servant who ilovs that which his duty ro<|iiircs him to do, though 

it may In» dangerous, and does it in a reasonable manner, so as not to 
increase the risk, does not bring himself within the rule volenti non 
lit injuria.

[McClemont v. Kilgour Slfg. Co., 3 D.L.R. 462, 3 O.W.N. 999, af­
firmed.]

2. Master and servant ($IIB3—144)—Dangerous work—What 
amounts to voluntary assumption op risk.

A master who requires his servant to perform a dangerous service 
cannot say that it was done voluntarily merely because the servant, in 
the exercise of his duty, performed the service, instead of refusing to 
do so at the risk of dismissal.

statement Appeal by the defendants from the judgment of a Divisional 
Court affirming the judgment at the trial before Britton. J., and 
a jury in favour of the plaintiff. 3 D.L.K. 402. 3 O.W.X. 440. 
999.

The appeal was dismissed.
T. N. Phelan, for the defendants.
IV. N. McClcmonl, for the plaintiff.

Meredith, j.a. Meredith, J.A. :—The jury found that the plaintiff was not
guilty of contributory negligence, with which finding their find­
ing that he voluntarily incurred the risk which caused his in­
jury seems to me to be quite inconsistent on the facts of this 
case.

One subject, and the subject of the greatest controversy at 
the trial, was whether the plaintiff’s manner of doing the work he 
was engaged in when injured, or some of the other ways deposed 
to by other witnesses, was the safer and better; and the jury 
seem to have found in favour of his way, at all events have 
plainly found that it was not a negligent way, having acquitted 
him of contributory negligence.

Then it being the fact that the plaintiff was not negligent in 
getting into the box to do the work, it follows that there was no 
evidence that he voluntarily incurred the risk: in short he was 
doing that which it was his duty to do, without incurring any 
greater risk than that duty made necessary. In doing that which 
his duty required him to do, and doing it in a reasonable manner, 
in a manner which did not increase the risk, he did not bring 
himself within the rule volenti non fit injuria: he was not a 
volunteer; that which he did was done under the requirements 
of his service, his duty to his master. A master who requires his 
servant to perform a dangerous service cannot say that it was 
done voluntarily, merely because the servant performed the ser­
vice, did his duty, instead of refusing to do it, at the risk of dis-
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missal or other disadvantage likely to follow such a refusal. If 
the servant do it in a negligent way he fails because of contri­
butory negligence, not because he voluntarily incurred the risk.

There was therefore, in my opinion, no evidence to support 
the finding in this respect, and consequently no such question 
should have gone to the jury, and the case is now to be treated as 
if there were no such finding; with the result that the verdict and 
judgment in the plaintiff’s favour must stand. Under all the 
circumstances, the jury’s finding in this respect can have meant 
only that the plaintiff was not compelled to do the work; he 
might have refused to do it, but did not.

And the jury having found in favour of the plaintiff on the 
question of the propriety of his method of applying the paste to 
the belt, a clear case, under the Factories Act, is made out 
against the defendants; because to anyone getting into the box, 
that box was rather a snare than a safeguard against the danger 
caused by the set screw.

I would dismiss the appeal.

CUT.
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Mm'dull. J.A.

G arrow, Maclarex, and Magee, JJ.A., and Lennox, J., con­
curred in dismissing tile appeal.

. 1 />/)# al 11 is ni îasi */.

Harrow, J.A. 
MatUren. J.A.

Lcnnot. J.

Re ROBERTSON and TOWNSHIP OF COLBORNE. ONT.
Ontario Ilij/h Court. I! tilth II, J. November 12, 1912.

1. Minim PAL CORPORATIONS (HIE—1.12)—BORROWING MONET —POWER AS 1912
to— Debentures without vote, when. _------

The |iower lo issue debentures under the Ontario Telephone Act. 2 *ov‘ * 
Geo. V. eh. 38, sec. 17 (1), may be exercised without a vote of the 
ratepayers.

2. Municipal corporations (flics—40)—By-laws, validity or—
Quashing—By-law purporting to bind lands in adjoining
MUNICIPALITY, WHO MAY ATTACK.

A ratepayer in a municipality which passes a by-law purporting to 
hind lands in an adjoining municipality has no statua to object to the 
by-law on that ground.

3. Municipal corporations (HIE—151)—Power to borrow—Ontario
Tkllphone Act—Debentures, rtxiNo date or issue.

Under sec. 17 (1) of tho Ontario Telephone Act (2 tîeo. V. eh. 38) 
a municipality may fix any convenient dute ua the date of iaaue of the 
debentures issued thereunder.

4. Municipal corporations (f I1C—56)—By-laws—Approval or—Sign­
ing AND HEALING OF BY-LAW MERE ROUTINE.

The nflixing of a schedule read at the meeting at which a by law is 
passed, ami the signing and sealing of the by-law, need not be done at 
the meeting; they are matters of routine only and can be done by 
tho proper officers at a later date.

[Ilrork v. Toronto, etc.. It. Co., 17 Gr. 125; McI.cUan v. Assiniboia, 5 
Man. R. 127, referred to.]
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5. Municipal corporations ($ IIC—50)—By-laws—Resolution—By­
law BASED ON ILLEGAL RESOLUTION, AH TO COSTS, STATUS OF.

The illegality of a resolution providing for indemnifying a municipal 
council against the costs of upholding a by-law if attacked, even though 
such resolution has induced the council to pass the by-law, does not 
invalidate the by-law.

6. Municipal corporations ($11 A—30' -Powers—Signer of petition
TO MUNICIPALITY, RESTRICTION AS TO CANCELLING SIGNATURE.

A signatory to a petition praying a municipal body to exercise statu­
tory powers cannot remove his name from the signature where no sta­
tutory provision is made for such removal.

Municipal corporations ($IIA 7") Council- Powers Bxbrcisi
OK STATUTORY POWERS OF COUNCIL NOT SUBORDINATE TO COURTS.

A municipal council is a legislative body with certain statutory 
powers ; it is not subordinate to the Courts, and the exercise of its 
statutory powers is in the discretion of the council ; and if there is 
good faith the Court cannot interfere, 

b. Municipal corporations ($ 11 F 4—193)—Municipal telephone sys­
tem—Petition TO MUNICIPALITY, HOW FAR MUST BE FOLLOWED IF 
GRANTED.

A municipality may establish a telephone system under 2 fieo. V. 
ch. 3H, upon being properly petitioned to do so. without giving effect 
to all the prayers of the petition, if the system complies with the Act 
in question.

Application to quash a by-law (No. ‘2 of 1912) passed by the 
respondent township on the 27th April, 1912. to raise $4.840 to 
pay for the cost of construction and installation of a telephone 
system known as “The Municipal Telephone System of the 
Township of Colborne”—also to quash a resolution passed on the 
same day that a by-law be passed providing for payment of 
law costs or other expenses in connection with said hv-law No. 2.

Prior to the month of April, 1910, a .joint stock company 
known as “The Goderich Rural Company,” had procured from 
the said township a franchise to operate a telephone system in 
the township. In the month of April, 1910, it was understood 
that said company was not going to take advantage of said fran­
chise and a number of the ratepayers, desirous of having a tele­
phone system established, on May 10, 1910, presented a petition 
and agreement to the Township Council praying that a telephone 
system should he established. On that date a resolution was 
passed that the petition presented be granted with the exception 
of clause 2. A by-law was thereupon introduced establishing the 
system and got a first and second reading. The final passing was 
put off until the next meeting. On the 26th of May the Council 
again met and passed the by-law. At this meeting a petition 
signed by applicant E. Maskell and others was presented to the 
Council, asking that their names should be removed from the 
petition. The Council passed a resolution that no action should 
lie taken. The system thus created went on and built a system 
covering various concession lines in the township, and the town­
ship borrowed on two by-laws the sum of $3,800 and paid it
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over to the promoters of this system. The rural company also 
went ahead and built their lines. The township lias thus two 
systems, which on various concession lines are both in operation.

The two systems are not in any way connected and the re­
sult is that neighbours cannot converse, and considerable ill 
feeling has been engendered. The individual applicants and 
several others who signed the petition to remove their names 
have not taken telephones from the municipal system. The by­
law attacked embraces their land and it is claimed an attempt 
is thereby being made to compel them to pay for something they 
have not taken and will get no benefit from.

IV. Proudfoot, K.C., for the applicants.
(i. F. Shcplcy, K.C., for the Township.

Riddell, J. (after setting out the facts) :—The statute to 
be considered is the Ontario Telephone Act which is 2 Geo. V. 
eh. 38, where necessary, with its forerunners, 3 Edw. VII. eh. 
19, see. 331, 8 Edw. VII. ch. 49, 10 Edw. VII. eh. 84. 92; 1 Geo. 
V. ch. 55.

Taking up the objections in their order:—
1. That the township changed the petition without the con­

sent or authority of the applicants by striking out paragraph 
2 thereof; and thereupon passed by-law 15 of 1910, establishing 
a system.

The petition after reciting that it was desirable to construct 
a local telephone system in the township; and at the expense 
equally shared of the subscribers, paid for bv debentures, etc., 
etc., went on to pray (1) the council to pass a by-law establishing 
such system under the Act of 1908, etc., (2) that the council 
should take proceedings to secure tin* right to extend the system 
beyond the boundaries of the township, or make such alternative 
arrangements as will secure the same, and (3) that the expense 
shall be in equal shares home by the members of the system, 
etc., etc.

The by-law No. 15 of 1910, did not contain any such provi­
sion as is contemplated in the 2nd paragraph of the petition.

I do not think thi* fatal, s Edw. VII. ch. 19, sees I. 5, 
(5 and 9 ( 2 Geo. V. ch. 58, secs. 9. 10, 11. 12. 13) give the 
statutory provisions. A petition is to he presented praying for 
the establishing of a system, which petition shall set forth such 
particulars as the council shall require “including a statement 
shewing the location of the proposed system ami tin* manner in 
which it is proposed that it shall be constructed and main­
tained.” This was done, and in addition the petition contained 
clause 2 asking the council to act under sec. 13 (now 9). The 
council thereupon did provide for the establishment, etc., under 
sec. 5 (now 11). The extension in sec. 5 (11) is not the exten­
sion in 9 (13); the former would be within the township; the 
latter without. I can see no necessity for the council doing
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everything at once; nor do 1 think a petition such as this must 
necessarily be given effect to in all its prayers at once or at 
all.

The second objection is thus stated:—
“2. Prior to the passing of said by-law No. 15, 1910, the re­

spondent had granted to “The Goderich Rural Telephone Sys­
tem, Limited” a franchise to erect a telephone system in the 
said township, and it was on the understanding that the said 
company did not intend to use said franchise that the applicants 
(other than the said township) signed said petition. At the time- 
said by-law was passed, it was known that the said company 
intended to proceed. With this knowledge the respondent 
should not have proceeded as it was not in the interests of 
either the applicants or the ratepayers to have two systems 
paralleling each other in said township.”

Rut this is a matter for the discretion of the council—they 
had the power and, given good faith, the Court cannot interfere. 
The council is a legislative body with certain statutory powers: 
it is in no sense subordinate to the Courts and the bond fulc 
exercise of statutory power should not be interfered with.

“3. The applicants and others (other than the township of 
Wawanosh) after the said petition had been presented and 
passed with the said change and with the knowledge that said 
company intended to proceed, desired to withdraw therefrom 
and for that purpose, before anything had been done thereunder 
or expense incurred, presented a request in writing to the re­
spondent to permit them to withdraw therefrom, this the ré­
pondent improperly and illegally refused to assent to.”

I do not find any provision for a petitioner striking his 
name from a petition—and in any case there were sufficient 
petitioners to answer the statute if the objectors’ names were 
removed.

4. “Before passing the said by-law No. 15 of 1910, establish­
ing the said system, it should have had a schedule or list of the 
petitioners annexed to and forming part of the said by-law and 
read and passed as part thereof. This was not done nor was 
the said list in any way attached to or made part of the said 
by-law.”

The statute sec. 8, now sec. 14, provides for the cost of es­
tablishing and maintaining the system; and such being the cast- 
such an addition to the by-law is not only unnecessary but im­
proper.

“5. The applicants would not have consented to the change 
made in the said petition and all steps, actions and proceedings 
thereafter taken by the respondent under the said petition were, 
so far as the applicants were concerned, illegal and void.”

This has been already covered.
“6. The respondent’s council, in passing the said by-law
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No. 2, of 1912, did not exercise their own will and judgment in 
doing so. Such by-law having been passed on the illegal resolu­
tion and understanding that if any expense was incurred by the 
township in upholding the same, it would be paid by the Muni­
cipal Telephone 8.. stem, and without the said understanding a 
majority of the said council would have voted against the pass­
ing of the said by-law.”

The by-law here spoken of is the by-law really attacked in 
the present motion. It is based upon by-law 15 of 1910; after 
reciting that by-law it goes on to provide for the issue of de­
bentures, etc., etc.

A resolution was passed at the special meeting April 30th, 
1912, in the following terms “that by-law No. 2. 1912, as read a 
third time be passed; and that a by-law be passed providing that 
the Municipal Telephone System of Colborne pay any law costs 
or other expenses that may be incurred on the township in con­
nection with the passing of by-law No. 2.” It is said that the 
council would not have passed the by-law without such an agree­
ment of indemnity—probably that is so—and the Reeve thought 
the indemnity illegal though he did not tell the council so.

I do not sec that this invalidates the by-law—whatever it 
was that induced the council to think it in the public interest 
that the by-law should carry, they did so; and that is enough. 
I cannot see that anything which is said in jBr./f/ v. Dunu'ich 

1910 . '-'1 O.L !,’ ''I. or /h ing - i H ddificld 1911 . 24 
O.L.R. 318, has any bearing adverse to this conclusion.

Nos. 7 and 8 are to be dealt with together.
7. “The respondent at the time the said by-law was passed, 

did not have attached thereto and forming part thereof the 
schedule shewing the list of names of persons whose property 
was thereby being bound, nor was the said list read, and al­
though it purports to form part of the said by-law was not pro­
duced, nor read at the said meeting, and the respondent only 
in part, passed the said alleged by-law.”

8. “The said by-law had not attached thereto at the meeting 
of the council when passed the seal of the said corporation at­
tached, said by-law was taken away by the Reeve of the said 
township from the custody of the clerk where it properly be­
longed and remained in his possession without being sealed, 
and if sealed at all was sealed without authority on or at>out 
the time that a copy thereof was registered in the registry 
office for the county of Huron alxuit which said time the said 
schedule of names was for the first time attached thereto.”

These are, in my opinion, rather matters of routine, practice, 
than of substance—the schedule was lying on the table, every­
body knew of it and its contents, the seal is kept at the clerk’s 
office and not at the council chambers, and it was affixed at a
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convenient time after the meeting and before anything was done 
under the by-law.

It never has been held that the signing and (or) sealing of 
a by-law must be done at the council meeting: the instances in 
which this is done are probably rather the exception than the 
rule. Sec. 333 requires the signing to be done by the person 
presiding at the meeting but it does not require the signing to 
be done at the meeting and signature afterwards is quite sufli- 
eient: Brock v. Toronto amt Xi pissing B. Co., 17 (îr. 42.7. at p. 
434, per Spragge, C. ; McLcllan v. Assiniboin, 5 Man. R. 127.

9. “The said by-law provides for the said debentures being 
issued as of the 21st of December. 1911. which is illegal and im­
proper.”

It is argued that the statute does not give any power to the 
council to issue the debentures as of the 21st December. 1 find 
nothing in the statute see. 11 (1), now 17 (1), to prevent the 
council fixing any convenient date for the debentures—the 
statutory authority is given to issue debentures, however, and 
that is enough.

10. “The respondent in passing the said by-law assumed to
bind lands in the township of West Wawanosh. No authority 
was ever received by the respondent from the said township of 
Wawanosh to enter into or carry their lines into the said cor­
poration, and tin- action of the respondents in doing so and in 
passing the said by-law, whereby an effort is being made to bind 
lands of ratepayers in the said is wholly illegal.”

The applicants cannot complain of anything not affecting 
them—supposing tla- ratepayers of Wawanosh could.

11. “The resolution passed by the respondents on the 27 h 
day of April, 1912, as hereinbefore fully set forth, was illegal. 
The respondents having no power or authority to either pass 
said resolution or to pass the by-law thereby provided for.”

This has already been dealt with.
12. “The respondent without a vote of the ratepayers of the

of Colborne had no power or authority to pass tin- 
said by-law creating, a it does, a liability for which the credit 
of the whole township is pledged.”

The statute see. 1i (1) now 17 (1) gives the power and auth­
ority so to do.

13. “The Reeve and Councillor lialliday, both being sub­
scribers to said Municipal Telephone System, acted in a partisan 
manner and had no right to vote on said by-law.”

I think they acted in good faith, which is enough—but in 
any ease three of the councillors were beyond suspicion and 
they acted in passing the by-law.

The attack fails on all grounds taken: and the motion must 
be dismissed with costs.

Motion dismissed.
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MARITIME GYPSUM CO . Limited v. REDDEN
.Yoyo Scotia Supreme Court, Graham, K.J., a ml Meagher, Dryadale, and 

Ritchie, ,1,1. Ih'cnnhtr 14, 1918,

1. Contracts ($ VI A—111)—Recovery back of money—Failure of
CONSIDERATION.

A party is not entitled to reeover hack money paid for a considéra 
tion which ha» failed where the failure has been caused by the party 
own default.

2. Pleading ($ III Il—.’UO)—Wiiat most me pleaded—Aobeement for
RETURN OF MONEY.

An attempt to shew an agreement to return the money sought to be 
recovered cannot succeed where it i» neither pleaded nor made a ground 
of appeal.

3. Appeal (6 1VC—120)—Questions not in case bkmiw.
Item» in controversy will not be considered which are not involved 

in the action in which the np|»ea| is taken.

Tins was an action brought by the plaintiff company against 
defendant to recover the sum of $.'$00 paid by plaintiff to defend­
ant on account of a contract made by defendant with plaintiff 
to quarry a quantity of plaster rock fit for export and shipment 
and to haul and deliver the same on board vessels at wharf in 
Windsor at an agreed price per ton. Tin defence relied upon 
was neglect and refusal on the part of plaintiff to make advances 
as agreed, or to provide storage ground for the plaster quarried, 
or to provide vessels whereby defendant was prevented from 
further carrying out the agreement. There was a counterclaim 
on I lie part of defendant for quarrying and hauling plaster, cash 
paid for wages, etc.

The cause was tried before Russell. J., who with respect to 
plaintiffs’ claim gave judgment as follows:—

Plaintiffs «re suing to recover the #300 mlviinees ns on n con­
sideration that has failed, but I do not think that they can recover on 
that footing; even if the defendant were not out of pocket at all. I 
doubt if they could claim the money back. He was ready and willing 
to carry out his agreement with the plaintiffs ami was prevented from 
doing so by their own failure to provide a vessel. I think this is 
clear from the correspondence and the negotiations that took place 
while Newcomb was the plaintiff's manager, although after Hamilton 
succeeded Newcomb an effort was made to put the responsibility upon 
the defendant, and make it ap|ienr that he was in default. 
Judgment wits given in favour of defendant on the counter­

claim, holding that he was entitled to recover on a quantum 
mentit for his work done, money paid, etc., hut on the settlement 
of the rule there wms a re-argument of the case, as the result of 
which the larger items of the counterclaim were negatived and 
for this reason and as other points were not made clear by 
defendant, the counterclaim was dismissed with costs.

IV. K. Roscue, K.C., for plaintiff,
II. IV. Sangatcr, for defendant, respondent.
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The judgment of the Court was delivered by 
Graham, E.J. :—The plaintiff company entered into a con­

tract with the defendant to quarry and haul plaster for the com­
pany from a quarry near Windsor for shipment by sea. Under 
this contract the plaintiff paid to the defendant a sum of $300 
on account in the course of the work. The learned Judge at the 
trial found that there was a breach by the plaintiff of this agree­
ment and on that account it was not proceeded with. This find­
ing was acquiesced iu at the hearing. Then he held that tlie 
plaintiff could not recover back this sum of money as if there 
was a failure of consideration. And lie dismissed the action with 
costs.

1 agree with him. A party is not entitled to recover back 
the money paid for a consideration which has failed where the 
failure has been caused by the party’s own default. This action 
was brought to recover it on that footing, and that only. On the 
appeal the plaintiff sought to shew that there had been an agree­
ment to return the $300, but that fails both as to proof and 
because the pleading did not go upon that ground.

The plaintiff has given notice of appeal, but it is from the 
judgment dismissing the action and is expressly limited to that. 
Hut there is a counterclaim. The defendant sought damages for 
this breach of contract by the plaintiff. The learned Judge 
dismissed the counterclaim, also with costs. In that counter­
claim the $300 paid would come into the reckoning.

In the first judgment the learned trial Judge in mistake took 
into consideration charges for quarrying and hauling plaster, 
1-4 tons, $03, and 40* L. tons, $31, and on the other side of the 
account a credit of $102, the proceeds of this plaster which the 
defendant had sold to one Parsons. On the second hearing he 
came to the conclusion that both debit and credit belonged to an 
account between the defendant and another company. As a fact 
each company had the same person for president, and with him 
the defendant dealt. However, the learned Judge eliminated it 
as not belonging to this case.

In the first judgment he said :—
The wages of the men uml charges for horses anil carts will also be 

allowed. No doubt the parties can agree upon these amounts, from 
which must bo deducted the amount received for the piaster sold by 
the defendant.
In the second judgment he says:—

As to the charge for laltour, horses, etc., which was the matter left 
open to be agreed upon by counsel, my difficulty is to know what 
portion of that labour, etc., may be applicable to the amount credited 
in the decision for cleaning the quarry and repairing the road. If 
these items are additional to the entries for labour there would be a 
balance in the defendant’s favour. If not, the balance would be 
slightly against him. Seeing that he has not made this point clear,
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and that the larger items of this counterclaim have been negatived.
I shall have to dismiss it with costs.

As to the judgment the defendant has not appealed, but the 
plaintiffs, as I said, have from the judgment in the
action. There is a matter which the plaintiffs wish to bring into 
the account. Of the plaster that was quarried the defendant sold 
to the plaster mill 295 tons at 60c., .$177. And on the other side 
there was a charge for loading and hauling from the siding to 
plaster mill, 295 tons at 25c., $73.75.

The answer to this claim is that these items cannot he con­
sidered, as they were not in the action from which the only 
appeal is taken, and there is no appeal from the counterclaim 
and therefore they cannot Ik* considered in that account.

The appeal will he dismissed and with costs.

Appeal dismissed.

Annotation—Contracts ($ I C—15)— Failure of consideration—Recovery 
of consideration in whole or in part by party guilty of breach

As between failure and want of consideration, there is no substantial 
line of demarcation or point at which one may be clearly distinguished 
from the other, us the existence of a failure of consideration imports a 
want of it; for instance, the proof that a promissory note was given for 
an article which eventually turned out of no value, will, as a general rule, 
servo as the basis for a defence, either of failure or want of consideration.

But “want of consideration'’ is now generally understood to mean 
the total absence, or original luck of any consideration whatever; and 
“failure of consideration” to be the non performance of the act, in whole 
or in part, which the party had agreed to perform, or of some substantial 
defect in the article or thing given, and it resulted eventually that nothing 
of a valuable character in reality passed as between the parties; Booklai 
v. Lewis, 40 Ind. 1, and see Century Dictionary, Title “Consideration”; 
Am. & Eng. Encyc. Law, vol. », “Consideration,” 780-782.

The value or worthlessness of the thing given does not dejiend upon 
whether it meets the promisor's expectations.

The fundamental rule is that when the promisor gets all he bargained 
tor he cannot complain that the consideration is not valuable. Where a 
patent is so substantially worthless as to render it void, the fact that the 
invention is found us of very small practical value, and ns such an unprotit 
able investment, will not create a failure of consideration for a note 
given for the purchase of it. There must Is* an entire failure of coo 
sidération to defeat a sale or contract, and it seems that where the pur­
chaser gets what he intended to buy, although the thing purchased lie of 
no value whatever, there is not a failure of consideration: Baker v. Roberts, 
it Ind. 888; WiUiamoon v. Bitner, 7'.» Ind. 888; Chteago, tie,, 8J, Co. 
Darken, 103 Ind. 520; Scott v. Darken, 105 Ind. 584; Junes v. Reynold*, 
120 N.Y. 213; Am. & Eng. Eneyc. Law, vol. 0, Title “Consideration”; 
Midki/f v. Boggers, 18 Ind. 210; Byers v. Turner, 17 111. 180.

The rule of law is well settled that in the absence of fraud or warranty 
the purchaser of real property takes title at his own risk, and if he has 
not taken the precaution to secure himself by covenants, he has no remedy
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Annotation (continual) Contracts ($IC—If»)—Failure of consideration 
Recovery of consideration in whole or in part by party guilty 

of breach.

for his money, even on a failure of title, as this failure of title does not 
constitute failure of consideration: Abbott v. Allen, 2 .lohn. < h. (N.Y.) 
•*1B; 7 Am. I )**<•. 534; Lon if \. Allen, 2 Fla. 403 ; Am. & Eng. Kncyc. 
Law, vol. ti, “Consideration.M

Where a note is given for the purchase price of goods or land, the 
delivery or conveyance of which is a condition precedent to the payment 
of the note, th«* failure of the promisee to deliver the goods or to convey a 
valid title to the land, constitutes a failure of consideration: Hank v. 
II ood, 142 Mass. 5113; Sawger v. Chambers, 41 Barb. (N.Y.) 42; see also 
Max fob! v. Jones, 70 Me. 135.

A like principle applies when the consideration of a note is the payee's 
promise to do some act or perform some service, his non performance ol’ 
the act or service is a failure of consideration: Taft v. Montague, 14 Mass. 
282; Savage v. Whitaker, 15 Me. 24; Am. & Eng. Kncyc. Law, vol. 0, page 
784, and cases cited.

In the principal case the plaintiff, by the decision of Graham, K..L, 
was held to have been guilty of a breach of the contract ami that he was 
not entitled, as a matter of law, to recover a part of the consideration 
ho had paid to the defendant, ns he was found to l»o in default himself. 
In McEwen v. Woods, 11 Q.B. 13, 17 L.J.Q.B. 206, which is a case in 
which the element of default on part of the plaintiff also existed, the facts 
were as follows: I‘Inintiff Instructed defendants, brokers, to purchase for 
his account railway scrip, which was done, l'lnintiff remitted the price, 
including commission, to the defendant brokers and requested them to 
forward to hint the scrip, which would not l»e delivered *0 defendants by 
the seller until the next account day. Between the purchase by defendants 
and delivery to them, on the one hand, ami subsequent to plaintiff's remit­
tance, the railroad company recalled the scrip for registration, and before 
it was reissued made a call for £5 per share.

The plaintiff was aware of all these circumstances. The call was 
necessarily paid, by the party selling, to defendants, who received the shares 
with the additional demand for the cull. Plaintiff repudiated the trims 
action, defendants declined *o accept, and the seller resold the scrip at 
a loss, which the defendants paid to the sellers :—Held, in an action by 
plaintiff against defendants, his brokers, that the amount he remitted to 
defendants was not money hud and received to the use of the plaintiff in 
the lirst instance; and also, that it had not liecome such by a failure of 
consideration through the misconduct or default of defendants, because it 
was the duty of the plaintiff himself to supply the funds to meet the cull. 
The Court says, in speaking of plaintiff's neglect and default: “If the 
plaintiff would have enabled them with funds to meet the call with which 
they hud liecome saddled in the meantime, the defendants must have 
applied the money received to that purpose; and if they hud neglected, 
it would have liecome money in their hands to plaintiff’s us**. But he has 
wrongfully neglected to do so, and they have been compelled to add their 
own money to his in order to fulfil their contract.” This decision is based 
squarely upon the proposition that the plaintiff was himself at fault in 
bringing uliout the conditions ns they existed in that cas** ns regards 
his right to make any claim against the defendant; that he owed a duty
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to the «iefemlants which he refused, or nt least with full knowledge, 
neglected to perform, mid he. the plaintiff himself, being guilty of the 
defnult which resulted in n loss, should lm obliged to bear it.

The plaintiffs in London ordered from the defendants at Singapore, 
lirst 25 tons and then 150 tons, of gum, at 1*». per cut., all charge* 
included. The defendant sent invoices and bills of lading of those two 
quantities, as od at Singapore, which invoices and bills were handed 
to the plaintiffs in exchange for their acceptances for the two respective 
amounts. According to the invoices, and I a* fore the arrival of the goods, 
the plaintiffs paid the said amounts. When the goods arrived they were 
found to Im 4Vj per cent, deficient in weight, part of which was attribut­
able to evaporation, and the rest to the fact that the weight of the basket 
and leaves containing the gum was included in the invoice weight. Al 
hingapor* the gum in question is usually purchased bv gross weight, 
including baskets, etc., but in lamdon by net weight, deducting packages. 
It was held there was a failure «if consideration and the plaintiffs wen* 
entitl'd to recover the excess above the price nt the net weight of the 
gnm nt 13s. per cwt. from th«* defendant: /hrauM v. Cornu lip, H C.B. 
640, 19 LJ.C.P. 71.

Where the «lefendant sold to T, through the plaintiffs, as ag *its, some 
bark, which he agreed should Is* same as the sample, <lrew a hill upon the 
plaintiffs which they aci'eptml, the bark not lieing equal to the sample and 
being refuseil by the buyer, it was held the consideration of the bill fuileil 
ami plaintiffs were entitled to recover th«* amount of it from the «lefendant 
Hooper v. Tuffrp, 1 Kx. 17. 16 U. Ex. 2.13.

Plaintiff h«‘l«l a license from a patentee to use a patente«l invention, 
the patent***» intending to apply for n prolongation of the patent mul also 
to apply for a new invention of a similar «leseription; plaintiff ngree«| to 
pay XI50 for the free us*» of the first patent forever ami for tin* second 
patent for three years. The money was pai«l to the patentee, who «lie! 
almost immeiliately, ami ns a result no application was ever made for u 
renewal of the patent, or the grant of one for the* new invention. It was 
hehl that plaintiff coubl maintain an action to recover the money paid as 
tor a failure of «•onsiileration. on th«» grouml that he had liought the right 
to have an applii-ation for the patents made, ami not merely the right to 
have the Iteneflt of it if it should hup|M-n to Im- made: H non-let v. Ho rills.
22 L.T. 70.

The entire failure of consideration, as matter of law. has th«' same effect 
ns woubl result from a total alisenco or want of it originally, nn<! there­
fore the contract is voi«l and no rights can issue out of it.

Conforming to the principle that mutual promises are valid consolera 
lions each for the other, it was held in the earlier cases that where a prom 
isaory note was given for the purchase price of lnn«! eonveye«l by «Iced eon 
tabling covenants of warranty ami seizure, ami the title of the land fuileil. 
the covenants in the deed forme*I a sufficient consideration for the note, 
and that the purchaser coubl not plead failure of title ns a defence, but 
must pay the note, and for his relief resort to a cross action upon th-* 
covenants in the «leed.

But this rule, savoring more of superfluous refinement than of practical
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wisdom, has now happily passed away; and it is the modern practice, 
where a total failure of title has occurred, to allow this to be set up as a 
defence to an action upon the note as a total failure of consideration: Rice 
v. (ioddard, 14 Pick. (Mass.) 293; Frisbic v. Haffnaph, 11 Johns. (N.Y.) 
001 IWMi v. .1 per, Hill a. Deeto ( \ n ) 174.

In Cook v. Mix, 11 Conn. 4.12, where, in an action upon a promissory 
note, given for the purchase price of land, failure of title was pleaded as 
a failure of consideration, the Court, by Judge Itissell, said: “We do not 
assent to the proposition that the covenants in the deed formed any part 
of the consideration for the note. What, it may be asked, is to )>e under 
stood by a total failure of considerationf It is very obvious that when 
the party does not get that which by the terms of the contract he was to 
receive, and for which his note was given, the consideration of the note 
fails and fails wholly. On the sale of personal property there is an implied 
warranty of title, but it turns out that the vendor has no title. Was it ever 
supposed that he could recover the purchase money and turn the vendee over 
to his remedy on the warranty? We supjtose not, and we suppose it to be 
perfectly well settled that, where a total failure of a consideration was 
shewn, it is an answer to the action."

Voluntarily putting it beyond one’s power to perform has the effect of 
justifying the other party in abandoning the contract, and gives him an 
immediate right of action for the breach and to rescind : Huckster v. De La 
Tour, 2 HI. & ltl. 678; Chapin v. Norton, 6 M< U-:in (N.8.) 500; Howard

In executory contracts the performance or execution of the considera­
tion may be a condition precedent to any liability whatever upon the 
promise, and in such event the failure of the consideration will discharge 
the promise. If the performance or execution of the consideration does not 
form a condition precedent to a liability on the promise, in such an event 
the promise is not affected by the failure of the consideration, but is simply 
a breach of the promise or contract giving a right to damages. The rela­
tion or connection of the promise, on the one hand, to or with the execu­
tion of the promise on the other, is generally a question of construction of 
the terms of the contract. Where money has been paid for a consideration 
which entirely fails, the money, as a general rule, may tie recovered back ; 
and an implied contract arises, in law, to that effect.

Where a person bought goods through a broker and paid the price, and 
through the default of the broker, in executing the commission, the buyer 
had no remedy upon the contract of sale, it was held he might recover back 
the price paid the broker as for a failure of consideration: Hnstork v. 
Jardine (1865), 54 L.J. Ex. 142. 3 II. 4 C. 700.

Another case which has a direct bearing U|H»n the default of a plain­
tiff who attempts to recover money paid as for a failure of consideration, 
is the case of Bcpbic v. Phosphate Scwapc Co., 1 Q.B.D. 679, 35 L.T 
350, where it was held that a plaintiff could not recover ns for a failure 
of consideration money he had paid on a contract, where he paid it for 
the purpose of defrauding the shareholders of a company that intended 
purchasing his interests. In this case, his money was paid with the pur­
pose of consummating a fraud; in the principal case the money was paid
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by plaintiff himself. who win at fault ami defendant free from fault; and 
in neither cane «-oul.l plaintiff revoter the amount he hud paid.

Plaintiff employed an agent to purchase goods, which he did do, but 
in his own name; the agent invoiced the goods to plaintiff, who accepted ; 
one of these acceptances remained in the agent's possession, and was partly 
tor goods purchased from a third party; the agent went into bankruptcy 
and the official assignee collected this acceptance; the third party sued 
plaintiff for the amount of their bill, and he settled the claim. It was 
held plaintiff could not recover the amount of the bill from the official 
assignee, us the failure of consideration was only partial and the payment 
to the third party was voluntary with full knowledge of the facts : Harbtr 
v. Pott, 4 II.AN. 759.

An unstamped bill of exchange, which purported on its face to lie 
drawn at Hierra l<eone. was purchased by plaintiff from defendant. De­
fendant refused to endorse the bill, but allowed plaintiff to take it and 
satisfy himself as to the solvency of the parties. The acceptor of the bill 
lieeame bankrupt, and on claim and proof against his estate living made it 
turned out that the bill was drawn in l<ondou, and it was held the plaintiff 
could recover as for a total failure of consideration: tfamptrU v. Hurl hit. 
2 El. & HI. M49, 2 W.R. 43.

Where a sale is made of a specific chattel with a warranty, a breach 
of the warranty does not entitle the buyer to return the chattel and recover 
the price paid as for a failure of consideration; his remedy is for damages 
on the warranty, unless by express terms of the contract of sale he is 
allowed a different remedy, or if the warranty lie fraudulent : Hale of (lood* 
Act, 1893, sec. 53; llcyu-orlh v. Ilutchimum (1807), 30 I ...I .(j.B. 270; Ho »' 
periz v. Ihnlon (1832), 2 L.J. Ex. 82.

A case in England where the element of default on the part of the 
plaintiff existed is that of Vallon v. Darrell, 17 W.R. 072. Plaintiff agreed 
to take a house at a certain rental and pay a premium on the completion of 
the lease, lie entered into possession and paid part of the premium, but 
refused to take the lease on the ground of a difference as to the terms of 
agreement, and it was held he could not recover the part of the premium 
| aid, as then* was only a partial failure of consideration. And see H'riphi 
v. Sen-Ion, 2 C.M.* K. 124.

Plaintiff agreed to purchase an annuity from the trustees of an an 
imitant. The annuitant died liefore the purchase money was paid by the 
plaintiff, and of which fact he was ignorant and in an action to recover 
the purchase money, held he could recover, as the money had lieen paid 
without consideration: Strickland v. Tamer, 7 Ex. 208, 22 L.J. Ex. 115.

Where a broker was instructed to buy 50 shares, and executed it by 
including it in a single order for 300 shares with one vendor, it was held 
there was a total failure of consideration, and money given to broker to 
pay for the fifty (50) shares could on that ground lie recovered: Hn*t»ck 
v. Jardine. 3 II. A V. 700; \Yilk innun v. I.lopd ( 1843), 14 L.I.Q.B. 165. 7

And the same general principle exists to tecover a deposit for the pur­
chase of land where the vendor makes default and thereby entitles the
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buyer to rescind, as where the vendor fails to make a good title, or where 
a premium was paid for a lease which the lessor was not able to give, or 
whore the vendor of a lease failed to procure the consent of the landlord 
to an assignment ns required by the lease: Wilde v. Fort ( 1812), 4 Taunt. 
.134; Wrif/ht v. Colle» (1849), 19 L.J.C\l\ (10, 8 C.B. 150; Lloyd v. Criapr 
(1813), 5 Taunt. 249; Wright v. Newton (1835), 2 Or.M.A R. 124.

If the contract is mutually abandoned, or is incapable of performance 
or completion, the purchaser is entitled, at least presumptively, to a return 
of the deposit. But the claim to the deposit may be excluded bv the express 
terms of the contract, which may, in terms, provide for a forfeiture of 
the amount deposited, which, in itself terminates the contract. The claim 
to a return of a deposit may be excluded by the express terms of the con 
tract, declaring it to be forfeited in the event which puts an end to the 
contract. The deposit implicitly means it is security for completion by the 
purchaser, which is forfeited if he repudiates the contract, but which goes 
towards payment of the purchase money if contract is completed: Goabrli 
v. Archer (1835), 4 LJ.K.B. 78; Hinton v. Spark» (1867), 37 L.J.C.P. 81; 
Lea r. Whitaker (1872), L.R. 8 C.P. 70; K»»ex v. Daniel (1875), L.R. 10 
< iv ttt; Dtfra» i liiliiit^ (IMS), I* LJX5. It4; Horn i 
(1884), 53 IjJ.C. 1055; Smith v. Butler (1900), 69 L-T.Q.B. 521; Leake 
on Contracts, p. 68, and cases cited.

If there is a valid subsisting contract of sale the purchaser may claim 
as damages for vendor’s breach his expenses incurred in and about the 
purchase, in addition to the deposit ; but if no valid contract exists, or if 
both parties rescind the contract, he can only claim a return of the deposit 
as money received for a failure of consideration : Goabcll v. Archer (1835), 
4 L..F.K.R. 78; ami see I*enke on Contracts, pp. 261, 787; Hollwtil \ 
Seacombe (1906), 75 L.J.C. 289.

But where a conveyance is accepted by which act the vendor complete-* 
the contract, no claim cun lie made for a return of the purchase money 
on the ground of a failure of consideration, by reason of defects in the 
title or in the subject of conxcyance or otherwise, the remedy against th" 
vendor being one for damages upon the covenants in the deed ; but the 
contract itself may provide in such a case for a remedy which extends 
beyond the completion of the contract, ns, for example, an express provision 
for compensation for defect in title: Early v. Garrett (1829), 8 LJ.0.8.K. 
B. 76; Clayton r. Leech (1889), 41 Ch. I). 103; Box v. Htlaham (1866), 
36 L..I. Ex. 20; Palmer v. Johnnon (1884), 53 L.J.(j.B. 348; see Debcnham 
v. Nairbridge ( 1901), 70 LJ. Ch. 525.

Vpon the same principle, where money is paid in the purchase of bills 
of exchange where sold an valid, in the opinion of both parties, but which 
are, in fact, forged and void, it may be recovered ; as a document purport 
ing to lie a foreign Itond, but not recognized as such by the foreign stale 
in question, or any unstamped bill of exchange sold ns n foreign bill, which 
is, in fact, an inland bill, or a forged Rank of England note, or forged 
bills of exchange, with or without endorsement, unless in the hands of a 
holder for value, or delay in claiming repayment results in holder changing 
his position : Young v. Cole (1837), 6 L.J.C.P. 201, 3 Ring. N.C. 721; 
Gompertc v. Bartlett (1853), 23 L.J.(j.B. 65; Leedn Bank v. Walker
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(1883). 52 L.J.Q.B. 590; Gurney v. Hum* rutty (1854). 24 LJ.Q.B. 46; 
Hank v. Hank (1895), 65 L.J.Q.B. ho.

But where the contract is executed and the money paid was in fact the 
consideration bargained for, the money paid cannot be recovered back 
merely because it proved of no value, as where money is paid for the use 
of a supposed patent which was discovered, some years afterwards, to be 
invalid : Taylor v. Ilarc (1805), 1 B.P.N.R. 260; Hegbie v. Vhonphate Co . 
1 Q.B.IX 679; see Law eg v. Turner (1H56), 26 L.JAj.B. 25.

Where the consideration fails by the fault of the party himself, the 
money paid for it cannot be recovered back, as, for example, the price paid 
for un annuity where the purchaser neglects to register the memorial as is 
provided for by statute, or where the buyer of shares on the stock exchange 
neglects to register them ns is required : Stratton v. H ant all (1788), 2 T.B. 
366.

Money paid for a consideration which only partially fails cannot be 
recovered back, as where a purchaser takes possession of land he buys he 
cannot recover the amount paid if the vendor fails to make title, because 
his entry into possession of the land is some consideration he received under 
tho contract ; and under a contract for a lease the lessee cannot recover 
back the premium paid where he takes possession under the lease and where 
the lessor refuses or neglects to grant the lease ; the remedy in both the 
above cases being for breach of contract, or an action to rescind : Hlackburn 
V Smith (1848), is Li. Ex. |s7 ; Hunt v Silt ■ is-i . 8 East 148; Hug 
gins v. Coates (1843), 13 L.J.Cj.B. 46; llafnor v. Groves (1855), 21 LJ. 
C.P. 53.

Mansfield, C.J., in Tyre v. Fletcher, 2 Cowp. 666, laid down the dis 
tinction between a complete and partial failure of consideration, in holding 
that where a premium paid on a policy of insurance on which no risk be 
attached, and consequently paid for a consideration which has failed, it 
may be recovered back as for a complete failure of consideration ; but 
where tho risk has begun to exist, and has attached, there can lie no appor­
tionment of the premium or consideration, where the risk ceased before the 
expiration of the policy, as in such an event there is a partial failure only 
of the consideration.

The situation, as found in the principal case, to have, from the evidence, 
surrounded the parties therein, and which was held to absolve the defendant 
from any liability to refund to the plaintiff the amount he had advanced 
to tho defendant, is analogous to the circumstances and situation existing 
in the English case of l.earoyd v. Ilrook, [18911 1 Q.B. 431, 433, 60 L.J.Q.B. 
373. There Judge A. L. Smith, in applying the law to the facts as found, 
said: “Where an apprentice by his own wilful act prevents a master from 
teaching him, the master can set this up as a defence, when sued on his 
covenant to keep, teach and maintain the apprentice, irrespective of the 
question whether the apprentice has performed his covenants under the deed 
or not. This is settled by the case of llaymond v. Minton, Law Rep. 1 Ex. 
244. The ratio decidendi of that case is not that the master is absolved 
because the apprentice has not performed the obligations imposed upov 
him by the articles, but because the apprentice by his own acts has put it 
out of the power of the master to carry out what he had contracted to do
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Apply this reasoning to the present case. The master has contracted to 
teach the apprentice how to carry on a pawnbroker's trade honestly. That 
must he the contract by the master. The apprentice by becoming an hab­
itual thief has rendered that impossible. Then why does not the principle 
laid down in Raymond v. Minton, Law Rep. 1 Ex. 244, apply!"

The learned Judge in the above case also referred to the case of Philip 
v. Clift, 4 H.&N. lt$H, which apparently holds a different rule, but that 
that case can l>c clearly distinguished from the case Judge Smith had in 
hand was by him clearly shewn.

The case of Cox v. Matthcir*. i F. & F. .‘107. was also cited by Judge 
Smith, that ease holding as quoted by him, “if the plaintiff was in the hahit 
of stealing, the defendant would not be bound to have him in his shop to in­
struct him." Judge Smith then continued: “This ruling is in point. No 
authority has been cited, and 1 am not aware of one, either overruling or 
even doubting this ruling of Hyles, J. It is a ruling which commends 
itself to me. I follow it; and for the reasons above, I hob! that the 
defendant in this case has successfully justified the breach of the co-. • 
enant alleged against him. But it is further argued that, even if de­
fendant is justified in acting as he did, yet he must return so much of 
the premium as was not exhausted by keeping, teaching and maintaining 
the apprentice. There has been no total failure of consideration, and there 
has been no action for damuges maintainable. Then how can the propor 
tionate part of the premium be recovered? It cannot." The Court then 
referred to and cited the case of H'hineeup v. Hughes, Law Rep. 6 C.P. 
78, and followed it as establishing the same rule. In the cusc of Lunwdcn 
v. Burton cf Co. (1903), 19 Times L.R. 53, Darling, J., laid down the law 
that, where plaintiff paid for seats to see the coronation, which seats were 
erected by defendants, and the receipt read "to view procession on June 
26," and defendants incurred expense in erecting stand and decorating it. 
and providing lunch, and the procession was abandoned, that there had not 
been a total failure of consideration ami the price paid for the seats could 
not be recovered.

A late case in the Manitoba Court of Appeals applied the rule running 
through the above decisions, anent the default of a plaintiff in claiming tlv 
amount paid by him ns whole or part of tin* consideration paid, that 
"under an agreement for the sale of lands on the small monthly instal 
ment plan, where the purchaser, after a few monthly payments, abandons 
the contract by omitting to make any further payments for four years, and 
where the vendors rescind the contract owing to the purchaser's persistent 
default, the purchaser by such default disentitles himself to any return 
of the payments which he did make: Handel v. O'Kelley, 8 D.L.R. 14.
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Re STEWART Estate
Ontario llifili Court, Sutherland, November 15, 1912.

1. INSURANCE ($ IV B—170)—LlFK INSERANTE—CHANGE or BENEFICIARY—
WlLI---- LEGISLATION NOT RETROACTIVE, WHEN.

Where an attempt is made to vhange the henefleiary of a policy of 
life insurance by a declaration in the will of the insured, which is 
ineffective to make such change under the law as it stands at the 
date of the death of the testator, an Act which comes into force sub 
sequent to his death cannot be invoked to validate the declaration.

2. Insurance ($IVR—170)—Like inkvkancr—Change or beneficiary
Widow—Vesting at death, how limited.

Where policies on the life of the assured are made payable to his 
widow, her interest becomes vested at the death of the assured, subject 
to any declaration in the will or elsewhere mi flic lent to effect a change.

Motion by the executors of John Marks Stewart’s estate for 
an order construing his will under Con. Rule 038.

H. S. Casuels, K.C., for the executors.
C. ,/. Holman, K.C., for the widow.
J. If. Meredith, for the infants.
Si’Tiierland, J. :—One John Marks Stewart was in his life­

time insured under certain policies of life insurance in 16 com­
panies, aggregating a face value of $10,306.65. One of them 
for $1.000 was by its terms made payable to his mother, Agnes 
Stewart, and two others for $1,0(10 each to his estate. All the 
other policies were made payable to his wife, and in ease she 
predeceased him, to his executors, administrators and assigns. 
He made a will dated 10th January, 1000, and died on the 25th 
May, 1012. Letters Probate issued to the executors named in 
the will on the 20th June, 1012. The testator left him surviving 
his widow and five sons and daughters, three of whom are 
infants.

The executors did not include in their inventory of the testa­
tor’s estate any of the moneys secured by said policies, except 
the sum of $2,000, representing the amount of the two policies 
payable to the estate of the deceased ; and, in an affidavit filed 
by one of them, he states that their reason for this was. 
chiefly, “that the will did not identify the policies,” and lie 
thought, “that the will did not make a valid re-appropriation.”

The will contains the following clauses : “I give, devise and 
bequeath all my real and personal estate, including my life in­
surance policies, of which I may die possessed in the manner 
following, that is to say:—

“To my executors and trustees hereinafter named and ap­
pointed in»trust to cull in and convert the same into money, in 
trust to stand possessed of the fund thereby created for the fol­
lowing purposes and trusts, that is to say :—

“(1) To pay to my daughter Rena Stewart the sum of One 
thousand Dollars which bequest is in addition to all other bene­
fits which she is entitled to receive under this my will.

ONT

h~c7j.
1912

Nov. 15.

Statement

Sutherland, J.



166 Dominion Law Reports. [8 D.LH.

ONT.

H.C.J.
1812

Re
Stewart
Estate.

Sutherland. J.

“(2) To pay to my mother Agnes Stewart the proceeds of 
my life insurance policy in the Independent Order of Foresters.

“(3) To invest the balance in first mortgages of real estate 
in the names of my trustees or in guaranteed investments of 
the Trusts and Guarantee Company, Limited, with power to 
vary such investments from time to time, with power to retain 
investments made by me in my lifetime as long as they shall 
think proper.

“(4) To pay to my wife Sarah Stewart the income arising 
from one-half of the said trust fund during the term of her 
natural life for her own personal use absolutely, which bequest 
I declare to be in lieu of all dower in my estate.

“(5) To pay the income arising from the remaining half of 
the said trust fund to my wife for the purpose of being expended 
by her in the education and maintenance of my infant child-

Two of the companies whose policies were payable to the 
widow, as already indicated, paid the amounts thereof to her. 
The other eleven companies, whose policies aggregate in value 
$13,288.17, required the executors of the estate to receive the 
insurance moneys under said policies and to discharge the com­
panies from liability. The executors say that they considered 
these policies to be payable also to the widow, and it was not 
until the companies required them to receive the money and 
discharge the policies that they found themselves “compelled 
to intermeddle with the funds and become responsible for the 
administration of the same.” The moneys payable under said 
eleven policies, with the exception of one, were paid to them 
before the 1st August, 1912, and the amount payable under it 
on the 6th August, 1912.

The executors are asking upon this application for the deter­
mination of the following questions:

“1. Do the following words used by the testator, “I give, 
devise and bequeath all my real and personal estate including 
my life insurance policies, of which I may die possessed,” con­
stitute a variation of the policies of insurance of the testator 
which, by the express terms of the policies, are made payable to 
Sarah E. Stewart, wife of the assured and now his widow, and 
in case she should predecease the assured, then to his estate, 
and are the words used a sufficient identification of same?”

“2. Has the testator by his will altered the apportionment 
of the insurance moneys secured by the various policies, or are 
the moneys payable only as directed by the policies of insurance, 
and in accordance with the terms of the said policies, and the 
various indorsements thereon?

“3. Does the said general clause in the will of the testator, 
or any other clauses therein contained except paragraph 2,



8 D.L.R.] Re Stewart Estate. 167

affect or control the disposition of the insurance moneys of the 
deceased ?

“4. Can the executors pay to Mrs. Sarah E. Stewart the pro­
ceeds of policies mentioned in paragraph 9, (d) of the affidavit 
of Charles Julius Mickle filed on this motion, as having been 
paid to the executors of the estate and the widow, and amount­
ing in $13,288.12?

It is admitted that if the law were still as it was before the 
passage of the Ontario Insurance Act (1912), 2 Geo. V. ch. 33, 
the widow would be entitled to receive the moneys: In re 
Cochrane, 16 O.L.R. 328. It is suggested on the authority of 
Re Dicks, 18 O.L.R. 657, that regard should be had to the law 
as it stood at the date of the will and not at the date of the 
death of the testator. Section 247 of said Act is as follows:

“247. Sections 162 and 201 of this Act shall come into force 
on the 1st day of August, 1912, and the remaining sections 
of this Act shall come into force forthwith.”

Included, therefore, in the sections which did not come into 
force until the 1st August, 1912. is a new section numbered 
170, which is as follows:

“170. Except in so far as the same are inconsistent with the 
provisions of this Act relating to contracts made or declared to 
be for the benefit of a preferred beneficiary or preferred bene­
ficiaries, sections 171 to 182 shall apply to all contracts of insur­
ance of the person and declarations whether made before or 
after the passing of this Act.”

Sub-sections 3 and 5 of section 171 of said Act are as follows:
“(3) The assured may designate the beneficiary by the con­

tract of insurance or by an instrument in writing attached to 
or endorsed on it, or by an instrument in writing, including a 
will, otherwise in any way identifying the contract, and may by 
the contract or any such instrument, and whether the insur­
ance money has or has not been already appointed or appor­
tioned, from time to time appoint or apportion the same, or 
alter or revoke the benefits, or add or substitute new benefici­
aries, or divert the insurance money wholly or in part to him­
self or his estate, but not so as to alter or divert the benefit of 
any person who is a beneficiary for value, nor so as to alter or 
divert the benefit of a person who is of the class of preferred 
beneficiaries to a person not of that class or to the assured him­
self, or to his estate.

“5. Where the declaration described the subject of it as the 
insurance, or the policy or policies of insurance, or the insurance 
fund of the assured, or uses language of like import in describ­
ing it, the declaration, although there exists a declaration in 
favour of a member or members of the preferred class of bene­
ficiaries, shall operate upon such policy or policies to the extent 
to which the assured has the right to alter or revoke such last 
mentioned declaration.”
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It is contended on behalf of those interested in the estate 
other than the widow, that the Act of 1912 was in part passed 
in consequence of the decision in lie Cochrans, 1(1 O.L.R. 328. 
and the construction placed on section ICO of eh. 203 of R.S.O. 
1897.

Sub-section 5 of said see. 171, which is a new section, is re­
ferred to in this connection. It is argued that the Act is in this 
respect an enabling one and it should be given a liberal construc­
tion. See Maxwell on the Construction of Statutes. 4th ed.. p. 360. 
If said sub-section 5 applies, it would apparently make the 
declaration in the will effective to alter the previous declaration 
in the policies. It is also contended on behalf of those other 
than the widow, that though section 170 and 171 are sections 
referred to in section 247 as not coining into force until August 
1st, 1912, nevertheless on that date they became operative and 
by virtue of section 171 are retroactively applicable to the 
declaration in the will made before the passing of the Act. On 
behalf of the widow it is. however, contended that on the death 
of the testator her interest became a vested one. The policies 
by their terms were payable on the death of the insured and to 
the widow. At that time the only existing declaration which 
was intended to, or could effect a change was the one in the 
will. It was, however, under the law as it then stood ineffective 
for that purpose. I think the contention on behalf of the widow 
is a sound one and that the Act of 1912 cannot be held to have 
any application to the policies in question, that the interest 
of the widow was a vested one and that she is entitled to the 
moneys in question. Reference may be made to Craies’ Statute 
Law, 2nd ed., 351, 352, 357, 367; “77ir Langdalc23 Times 
L.R. 683; Smithies v. National Association of Operative Plas­
terers, 11909] 1 K.B. 310 at 319; Commercial Hank of Canada v. 
Ilanis, 26 U.C.R. 594.

The first three questions propounded in the notice of motion 
must, therefore, be answered in the negative and the fourth in 
the affirmative.

The two adult children of the testator, viz., Rena Stewart 
and James Downing Stewart, who were not represented on the 
motion, have the same interest in the estate as the infants who 
were represented. The executors on the motion asked that an 
order should be made appointing some one to represent them 
for the purpose of the motion. I do not think this is necessary. 
Under Rules 939 and 940 they are sufficiently represented by 
the counsel for the infants, whose interests are similar.

It is a proper ease, I think in which to make costs of all 
parties payable out of the fund in question.

Order accordinglfi.
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NILAN v. McANDLESS. MAN

Manitoba Kiny's Bench. Trial before Macdonald, J. December 1912.

1. FoRCIHLK ENTRY (§1 1—T.AXIlLORI) and TENANT—He-ENTRY—DaMA(!E8—
Want ok notice.

An owner is not justified in enti ring upon premises to which lie hn< 
umlisputeil title, hut which are, the time of entry, in possession of
a lessee under a claim of right, and where such owner removes the 
' ssee’s property and locks out the lessee’s wife, all without giving 
the requisite legal notice of .'to days, he is liable in damages to the 
lessee.

| Lru'in v. Melnnes, 17 W.L.R. 909. distinguished. ]

K B
1912

Dec. 9.

An action by the for damages for forcible entry
and breaking into bis house, and for assault upon bis wife. 

Judgment was given for the plaintiff, 
r. P. Fullerton, K.C., and ,/. P. Foley, for the plaintiff.
3/. G. Maeneil, and li. /). Deacon, for the defendant.

Statement

Macdonald, J. :—The plaintiff was tenant to the defendant 
of a house on Home street in the city of Winnipeg, and of the 
furniture of the defendant contained therein, upon an agree­
ment in writing, which agreement is lost and the terms of which 
are in dispute.

The agreement was made before the first day of July, 1912, 
and for some short time prior to that date the plaintiff was 
allowed into possession free of rent, in consideration of the de­
fendant being allowed to sleep in the house up to that date.

The plaintiff then became tenant to the defendant on the 1st 
day of July, 1912, at a rental of forty dollars per month.

The plaintiff says that the defendant could, by the terms of 
the agreement, retake possession by giving thirty days’ notice, 
and paying him (the plaintiff) forty dollars.

The defendant, on the other hand, says that there was no 
fixed term, but either party could he released from the agree­
ment by giving the other one month’s notice, or should the de­
fendant wish to sell his house or gain immediate possession, he 
could have the same by giving the plaintiff forty dollars, and 
this seems to me, considering the short term of the lease, the 
more reasonable agreement, and the one which I accept.

The plaintiff and defendant bad been friends for years and 
no doubt relied upon that relationship, and were not strictly 
business-like in their arrangements.

At the time of the agreement to leave, the defendant’s wife 
was absent in the east, and the defendant himself had intended 
moving to the city of Brandon to enter into business there, but 
the permanency of his stay there was evidently in doubt, hence 
the provision for immediate possession on payment by him of 
forty dollars. He returned from Brandon about the end of

Macdonald, J.
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July, and says he then told the plaintiff that he had returned to 
town to remain permanently and would like possession of his 
house as soon as possible as he expected his wife back and that 
the plaintiff then said he would require a month’s notice and 
that he could not vacate before the end of August, but would, 
if he could. The defendant resumed possession of the room in 
his house occupied by him by arrangement with the plaintiff 
prior to his going to Brandon.

The plaintiff denies that there ever was any such conversa­
tion as last above related, and says that the only conversation 
was on Sunday morning immediately preceding the grievance 
complained of ; that on this occasion the defendant said that he 
expected the plaintiff would be out the following morning, and 
that the plaintiff then asserted his rights under the lease, which 
he claimed had not expired. The defendant then intimated that 
he would have the house, and insisted that he had given plenty 
of notice. It seems to me incredible that the defendant would 
have taken the stand he did without a previous intimation to 
the plaintiff such as he contends for; that the defendant did 
express his wish for possession some time prior to the Sunday 
referred to, I am convinced, but whether he gave the notice by 
law required, I am unable to find.

On Monday, the 2nd September, the defendant vailed the 
plaintiff up by telephone, and told him he must leave the house, 
to which the plaintiff replied that he could not, as he had a 
lease. On the following day the defendant, with his brother 
and another man, went to the house and found the plaintiff’s 
wife and a lady friend on the verandah. The defendant asked 
the plaintiff’s wife if she had her clothes packed and clearly in­
timated his intention of taking possession. The defendant, with 
his men, then entered and started removing the personal effects 
of the plaintiff outside, when the plaintiff’s wife went outside 
to recover possession of a gripsack the defendant locked the door 
forbidding her to re-enter and then proceeded to, and did, re­
move outside the house all the personal effects, the property of 
the plaintiff.

The plaintiff brings action claiming damages for forcible 
entry and breaking into the house, and for assault upon his 
the plaintiff s wife. I can quite understand the indignation 
aroused upon a narration by the plaintiff of his grievances and 
the expectation of securing substantial damages, but unfortun­
ately only one side of the case was heard.

I find that there was no assault, and that the defendant 
and his assistants acted quietly and with a desire of, and did 
avoid a breach of the peace.

The damage to the plaintiff, if indeed any, was of a trifling 
character—the damage was more to his feelings than to his 
pocket.
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The agreement between them in its origin was founded on 
personal friendship as much as on a business basis, and the 
plaintiff’s change of front and conduct towards the defendant 
does not appeal to me as evidence of the fact that his feelings 
would be severely wounded by the conduct complained of.

The defendant acted, I believe, in good faith, in the belief 
that he had given the necessary notice terminating the lease; 
but he was relying more on the existing friendship, in the 
original demand for possession, than upon the strict legal re­
quirements. He was not justified, however, in taking the law in 
his own hands when he found that he could not get peaceable 
possession. Ilis proper course was to obtain possession by legal 
means.

The case of Lewis v. Mchines, 17 W.L.R. 309, 313, is cited in 
support of the plaintiff’s claim. In that ease, however, the de­
fendant had no possible right or color of right in entering upon 
the premises. I refer to this merely as justifying the departure 
from the finding there.

There will be judgment for the plaintiff for one hundred 
dollars, with County Court costs, and without a right of set off.

Judgment for plaintiff.

SMITH v. GRAND TRUNK R CO.

(Decision No. 2.)

Ontario Court of Appeal, Moss, C.J.O., (larrow, Maelarcn. Meredith. 
and Magee, JJ.A. Septcmbn• 27, 1912.

1. Master and servant ($ III A 4— 89)—Railway swing bridge— Neg

Whore a locomotive driver ignored and passed a semaphore which 
was against his train proceeding and stopped at a water tank until he 
had filled his engine, when he signalled the conductor, who, by a rule 
of the company, had entire control of the train, that he was ready to 
go ahead, and the conductor signalled him to go ahead, and he. still 
ignoring the semaphore, ran on to a swing bridge which was then being 
opened to let a tug pass ami the engine ran off into the water and 
the engineer was drowned, his death was due to his own negligence.

[•Smith v. Grand Trunk It. Co.. 2 D.L.R. 251, reversed; Smith v. 
Grand Trunk R. Co., 3 O.W.N. 379, restored.]

2. Master and servant ($ III A 4—89)—Swing bridge ox railway-
semaphore AND BRIDGE LIGHTS.

Tho exception to a rule of a railway company that its trains are 
entirely under the control of the conductors and that their orders must 
be obeyed except when they are in conflict with the rules ami regula­
tions or plainly involve any risk or hazard to life or property, in either 
of which cases all participating will be held alike accountable, is no- 
plicahlc where an engine driver passed a semaphore which was against 
his train proceeding and stopped at a water tank until he had filled his 
engine, when he signalled to the conductor that he was ready to go 
ahead and the conductor signalled to him to go ahead and he ran on 
to an open bridge which was near the tank ami the engine ran off into 
the water and the engineer was drowned, although the jury fourni
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that the engineer avteil reasonably and with proper precaution when 
he aaw that the lights on the bridge indicated that all was right to 
go across and that he went ahead upon being signalled by the conductor 
to do so.
|Smith v. (Irand Trunk It. Co., 3 Ü.W.N. 379, restored; Smith v. 

(iraud Trunk It. Co., 2 D.L.R. 251, reversed. |

Appeal by the defendants from the order of a Divisional 
Court, Smith v. Grand Trunk It. Co., 2 D.L.R. 251, 2 O.W.N 
(*59, reversing the judgment of Britton, J., 2 O.W.N. 279, and 
directing judgment to be entered for the plaintiff upon the find­
ings of the jury at the trial.

The appeal was allowed and judgment of Britton, J.. restored. 
/. F. llclhnuth, K.C., and IV. F. Foster, for the defendants. 
-/. /«'. Logan, for the plaintiff.

(arrow j.A. Garrow, J.A. :—The action was brought by the plaintiff, 
the widow and administratrix of Charles Franklin Smith, to 
recover damages caused by his death, under circumstances of 
alleged negligence, while in the employment of the defendants, 
as a locomotive engineer. The accident in which the deceased 
met his death occurred about 10.90 p.m. on the 20th July, 1911, 
at Port Col borne, where the engine on which lie was employed 
was by some one’s fault thrown into the Welland Canal through 
an open drawbridge, and he was killed.

A special, consisting of 35 freight cars, a caboose, and the 
engine and tender in charge of the deceased, left Fort Erie 
about 9.45 p.m., proceeding westerly. When it arrived near the 
drawbridge, the signals were set against the train. The engin­
eer blew the necessary blasts with the whistle, but did not get 
a signal to advance, lie then said to his fireman—the sema­
phore remaining set against him—“We will fill the tank up;” 
and proceeded for that purpose to the stand-pipe, which is 
situated between the semaphore and the bridge, thus passing 
the semaphore, which was still set against him. Ilis duty, 
according to the printed instructions put in, was to detach the 
engine from the train when of over fifteen cars, as this was, when 
about to take water. This he did not do, but, instead, advanced 
with the whole train until the engine was at the stand-pipe, about 
70 feet in advance of the semaphore. While engaged in taking 
water, and apparently without again looking at the semaphore, 
he signalled to the conductor—who was some 1,200 feet way, at 
the rear of the train—“I am ready to proceedto which the 
conductor replied, “All right.” The train at once proceeded, 
and in less than five minutes the catastrophe had occurred.

The signals from the engine were given by whistling; those 
from the conductor by means of the lit-lantern which he carried.

The drawbridge was properly open for the purpose of 
passing a boat upon the canal.

ONT.
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The rules of the defendants were put in, and Nos. 22, 52, 59, 
00, 213, 232, and 233 were specially referred to at the trial 
and before us.

Rule 22, under the heading “Conductors, Baggageman and 
Brakemen,” says: “The train is entirely under the control of 
the conductor, and his orders must be obeyed except where they 
are in violation or conflict with the rules and regulations, or 
plainly involve any risk or hazard to life or property, in each 
of which cases all participating will be held alike accountable.”

Under the heading “Engine Men,” rule 62 says: “ . . .
they must obey the orders of the conductor of the train in 
regard to sta ting, stopping, and switching cars, speed, and 
general management of the train, unless they endanger the 
safety of the train or require violation of the rules.” Rule 
59: “They must obey all signals given, even if they think such 
signals unnecessary. When in doubt as to the meaning of a 
signal, they must stop and ascertain the cause ; and, if a wrong 
signal is shewn, they must report the fact to the conductor.” 
Rule 60: “They must always keep a sharp look-out ahead, not­
ing carefully the position of switches, semaphores, and other 
signals . . .”

Under the heading “Movement of Trains,” rule 43 says: 
“All trains must approach stations, the end of double track, 
junctions, railroad crossings, at grade, and drawbridge pre­
pared to stop, and must not proceed until the switches or 
signals are seen to be right, or the track is plainly seen to he 
clear.

Rule 232 says: “Conductors and engine men will be held 
equally responsible for the violation of any of the rules govern­
ing the safety of their train, and they must take every precau­
tion for the protection of their trains, even if not provided for 
by the rules.”

And rule 233 says: “In all cases of doubt or uncertainty 
take the safe course and run no risk.”

The printed “special instruction” as to detaching the engine 
before taking water reads as follows: “Freight trains of more 
than fifteen cars in taking water must stop before reaching the 
water-tank or stand-pipe, and the engine must be cut off be­
fore water is taken. The brakes must not be released on train 
until the engine is again coupled on and ready to proceed.”

At the trial, as appears from the charge of the learned 
Judge, the plaintiff’s case was rested entirely upon two acts of 
negligence, viz., the act of the conductor in giving the signal to 
go ahead and the acts of the bridge-tenders after they saw that 
the train had passed the semaphore and was proceeding towards 
the bridge.

The learned Judge reserved the defendants’ motion of non­
suit, and submitted certain questions to the jury, which, with 
the answers, are as follows:—
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1. Was the conductor, McNamara, who was in charge of the 
train on the engine of which the deceased C. F. Smith was 
engineer, guilty of any negligence by reason of which the 
engineer, C. F. Smith, lost his life? A. Yes.

2. What was that negligence ? and answer that question fully. 
A. Having passed the semaphore, if the conductor had full 
authority in the running of the train, he, McNamara, should 
have signalled the engineer to back up the train again until the 
semaphore was lowered.

3. Was the deceased, the engineer, guilty of contributory 
negligence : that is, could the engineer, by the exercise of reason­
able care, have avoided the accident? A. Yes.

4. In what respect was the engineer, Smith, so guiltyt A. 
By passing the semaphore without permission.

5. Apart from what may be said of negligence on the part 
of the conductor or the engineer, wTas there any negligence on 
the part of the defendants which occasioned the death of the 
engineer? (Referring to the bridge tender.) A. No.

G. If so, what negligence do you find these bridge tenders 
were guilty of? A. Nothing.

The jury upon the question of damages said they were of 
the opinion that the amount of such damages would be $3,600, 
but they would only allow one-half of that sum, or $1,800.

Britton, J., afterwards delivered judgment dismissing the 
action without costs. The view taken by the learned Judge is 
expressed in the following extract from his judgment : “It is 
argued that the death of the engineer was caused by the negli­
gence of the person in charge of the train within sec. 3, sub- 
sec. 5, of the Workmen’s Compensation for Injuries Act. The 
defendants’ rule 22 puts the train entirely under the control 
of the conductor, and his orders must be obeyed except where 
they are in conflict with the rules and regulations or plainly 
involve any risk or hazard to life or property, in either of which 
cases all participating will he held alike accountable. Rules 52, 
GO, 213, and 232 were also cited. In view of these, and inasmuch 
as the deceased knew that the semaphore was up, and not 
lowered for the train of the deceased, he must be held equally 
responsible with the conductor; and so I must dismiss this 
action.”

As appears in the learned Judge’s charge, he had presented 
to the jury for their consideration the contention of the plain­
tiff that the result was brought about solely by the negligent 
signal to advance given by the conductor, and that any negli­
gence of the engineer in passing the semaphore had then ceased 
to be operative, and the opposing contention of the defendants, 
which is thus described by the learned Judge: “It is said in 
argument, in reference to him, that his signal only meant, and 
it would only he understood by the engineer, that it was all
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right at his end of the train. ‘You arc on your engine drawing 
this train. It is for you to see that it is all right for you.’ 
Using the wording of rule 213, ‘it has to he plainly seen by 
you that the track is clear to go upon the bridge and to cross 
over the bridge, and assuming it is your duty and that that 
is all right, then it is all right for you to go ahead.’ That is 
the meaning, it is said, so far as this conductor is concerned, 
in answering from the rear end of the train the s.gnal that was 
given to him by the engineer. Now, it is for you to say whether 
this conductor, in your opinion, was guilty of the negligence 
which caused the engineer, under those circumstances, to go 
forward with his train.”

The Divisional Court adopted the plaintiff’s contention 
and allowed the appeal.

I am, with deference, of the opinion that the view taken 
by the learned trial Judge was correct. He might very well, in 
my opinion, even have granted the motion for nonsuit made 
by the defendants at the close of the plaintiff’s case—all the 
undisputed facts upon which his final judgment was based hav­
ing then Mppeared.

But, assuming that the case was one proper to be passed 
upon by a jury, I am quite unable to agree with the Divisional 
Court that it was permissible to ignore the finding of the jury 
as to the engineer’s contributory negligence. There is no evi­
dence that they did not fully understand and appreciate the 
exact situation. The charge had fully instructed them as to 
the opposing contentions of the parties. Under that of the 
plaintiff, there was no contributory negligence causing or help­
ing to cause the accident. Under that of the defendants, the 
engineer’s original negligence in passing and ignoring the sema­
phore continued, while the action of the conductor was a mere 
incident in bringing about the result.

It is, I think, impossible to regard the findings as a whole 
as having in any way attributed the advance to the signal of the 
conductor. On the contrary, the jury’s idea of the conductor’s 
negligence is not that he gave that signal, but that he should 
have given an order to the engineer to back up until the sema­
phore was lowered. And that the jury were convinced that 
the engineer was in fault is decisively evidenced by their very 
unusual method of dealing with the damages.

1 would, for these reasons, allow the appeal and affirm the 
judgment of the trial Judge. And the defendants should have, 
if they ask, the costs of the appeal to the Divisional Court and 
to this Court.

Meredith, J.A., concurred in result.
Moss, C.J.O., Maclaren and Magee, JJ.A., concurred.
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MAN. KELLEY v. HOLLEY et al.

K. B. 
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Manitoba King's Bench. Trial btforc Galt, •/. November 30, 1912.
1. contracts ($ 11) 4—021#)—Offers and acceptance—Acceptance of

Nov. 30.
OFFER WHERE MADE BY MAIL WITH REQUEST FOR ANSWER BY RETURN

Where one party interested with another in a piece of land make-* 
an offer l»y mail to sell his interest and requests an answer by return 
mail, an attempt to accept the offer eight days after its receipt by 
the offeree is too lute, where in the meantime the interest was sold to 
another.

2. SPECIFIC PERFORMANCE ($ 1 A—14) — FAILURE OF ACTION WHERE NO CON 
TRACT EXISTS—Non-ACCEPTANCE OF OFFER WITHIN REASONABLE

A claim for specific performance must fail where the alleged con­
tract failed to become complete because of failure to accept the offer 
within reasonable time.

Statement This action was brought by the plaintiff's claim that the 
defendant Ilolley was a trustee for the plaintiff and the other 
defendants of certain lands, being 2121/*» acres, more or less, in 
Manitoba, in the vicinity of Winnipeg, and he asked for a 
declaration of such trust and for an account and that a receiver 
be appointed, and that an alleged agreement by the defendant 
Holley to sell to the plaintiff said defendant’s share in the pro­
perty be specifically performed, and for $5,000 damages as 
against the defendant Ilolley.

The action was dismissed.
.1. d. Kemp, and IV. /*. Fillmore, for plaintiff.
A. E. Hoskin, K.C., C. F. Fullerton, K.C.. F. M. Burbidge, 

and If. A. Bergman. for the various defendants.

(ialt, J. :—The transaction out of which the claim arises orig­
inated in an agreement made on May 7, 1907, expressed to be 
between Arthur Roliert Taylor and Thomas William Ilolley, 
thereinafter called the trustees, of the first part, and William 
Chapman Sheldon, John Rollo Forman, and Wellington Clifton 
Kelley, of the second part. The original agreement was drawn 
by the plaintiff himself and was for the purpose of buying as 
tenants in common the lands and premises in question, and 
reselling the lands at. a profit.

The agreement contained, amongst others, the following 
clauses :—

4. The pnrtieH hereto agree to pay, when called upon so to do under 
the terms hereof, such amounts in respect of the purchase price of the 
said lands, and in respect of taxes, improvements and solicitors’ costs 
and real estate commissions and other expenses incidental to the man­
agement of the said lands as said trustees may call for us hereafter 
provided, in the following proportions: The said Taylor, one-fourth 
part of the said sums ; the said Holley, a one-eighth part of the said 
sums ; the said Sheldon, a one-fourth part of the said sums ; the said

- ■ ... -,
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Formau. a one-fourth part of the sai«l sums, ami the said Kelley, a 
one-eighth part of the said sums.

6. Each of the parties hereto hereby charges his interest in the said 
lands and in the moneys or securities to lie derived therefrom under 
this agreement, with the payment of all moneys payable by him under 
the terms hereof, together with interest on said moneys from the time 
when they are demanded by the said trustees as herein provided until 
the time of payment thereof at 10c per annum, so long us they remain 
unpaid, ami on default of payment by any party hereto for ninety 
days the said trustee may sell the interest of the party so in default 
on this agreement and apply the proceeds of such sale in settlement 
of the amount due by the said party as far as it will go, and the 
surplus, if any, is to be paid to the party in default.

7. The parties hereto agree that the Haiti trustees for them and each 
of them, but in their own name, are to take possession of, ami to let, 
manage and improve the said land, and from time to time appoint 
any agents or servants to assist them in managing the same and to 
dismiss or remove such agents or servants ami to appoint others, and 
also, us and when they shall think fit and subject to the approval of 
the parties of the second part, to sell and absolutely dispose of the 
said lands, either all together or in parcels, for such price or prices, 
and by public auction or private contract, as to said parties shall seem 
reasonable and expedient, and to convey, assign, transfer and make 
over the same respectively to the purchaser or purchasers thereof, with 
power to give credit for the whole or any part of the purchase money 
thereof and to permit the same to remain unpaid for whatever time 
and upon whatever security, real or personal, either comprehending the 
purchased property or not, ns said parties of the second part shall 
think safe and proper, and upon default being made by the said pur 
chaser or purchasers of said lands, said trustees shall proceed to fore 
close the said purchase ami to make resales of the said lands in the 
same manner as if the same had not been sold.

MAN.
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The defendant. Arthur Robert Taylor declined to act as 
trustee in the above agreement, and subsequently another agree­
ment, embodying the same terms, was made between the defend­
ant Holley, as trustee of the first part, and the plaintiff and the 
other defendants of the second part.

On the 28th May, 11)07, an agreement was entered into be­
tween one William Cyrenus Hall, as vendor, of the first, part, and 
the defendant Holley, as purchaser, of the second part, whereby 
said Hall agreed to convey the lands in question to the defendant 
Holley at. the price of *75 per acre, payable as follows: *4,000 
on the execution thereof, receipt whereof was thereby acknow­
ledged ; *3,800 by the purchaser assuming and paying a mortgage 
with interest thereon from the 30th March, 1907, now on said 
lands to the ITiion Trust Company, and the balance in three 
equal annual consecutive payments, the first of such payments 
to be made on the 31st day May, 1908, together with interest 
thereon, excepting the said mortgage, at the rate of 0 per cent, 
per annum from the 31st day of May, 1907, to be paid on the

12—8 D.L.B.
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remain unpaid, whether before or after the same should become 
due.

Kk,,,:v
The original agreement which had been drawn by the plain­

tiff was executed by the defendant Holley alone : but the sub­
sequent agreement, which took its place, was executed by the
defendants Forman, Sheldon and Taylor. The purchase by 
Holley as trustee was intended to be a joint venture on behalf 
of the parties, but Holley alone was liable to the vendor in 
respect of the purchase. The plaintiff did not execute either of 
the agreements, although the evidence shews that he was urged 
to do so. Shortly after the purchase a slump occurred in the 
real estate market, and the parties discovered that land might 
have been bought for alxmt half the amount which Holley agreed 
to pay. The initial payment of $4,000 was duly made and con­
tributed to by the parties in accordance with their interests. 
When the first, instalment payable under the agreement of sale 
fell due in 1908, the plaintiff made default in payment of his 
share and the defendant Holley was obliged to procure the 
money from other parties.

In December, 1908, the plaintiff was taken ill with pleurisy, 
and on March 30, 1909, he left Winnipeg and went to Summer- 
land, British Columbia, where lie has resided ever since. The 
plaintiff states that he continued to lie ill in bed at Summerland 
for fourteen months after his arrival there. When the second 
instalment of purchase money fell due in 1909 the plaintiff 
again made default in contributing his share, and also in respect 
of the third instalment in 1910. The defendant Holley obtained 
the requisite contribution from the other parties, but had to Ih>v- 
row money at a high rate of interest to protect Kelley's share. 
The correspondence shews numerous urgent ’requests by Holley 
to Kelley to provide for his share, but without avail, until at 
length, early in 1911, Holley sued Kelley for his overdue pay­
ments, and succeeded in obtaining a settlement. Meanwhile the 
mortgage had twice fallen into arrears and two actions had been 
brought against Holley for foreclosure, but he managed to raise 
sufficient money to avoid losing the property.

On the 9th June, 1910, Holley wrote to Kelley, saying:— 
The property is not saleable yet and has now cost considerably over 

$100 per acre, which is a high figure, and which is, of course, th - 
reaxon why it could not lie sold, liecause we paid too much for it. But 
even now, if you can make your payment with the 10 per cent, intcres' 
which I have had to pay to carry this along, I would much prefer this 
to a quit claim. I have no desire to cause you any inconvenience or 
trouble a* you must know, liecause I have not bothered you for a long 
time in this matter, and were it not for the fact that I am obliged to 
do something now lieforo July 1st, I would have been pleased to have 
carried this further, but if you ore not in a position to make your 
payment, surely the easiest way out of it would lie to give a quit
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On August 20, 1910, Holley again writes to Kelley:— man.
The writer hat hail no reply to my last letter, and I have been 3

waiting anxiouHly to get one, us we do not wish to vause any annoy- J922
anee in the matter of the Hall property; but as you know it must -----
be fixed up in some way, and as it will cost over $.10 for solicitors* Kelley
fees to settle up this matter, I am willing to make this proposition HonKr
to you. I am enclosing a quit claim and you can send this to Mr.  _
Hugg or anyone you wish, signed, and you can pay over the $50. fish. J.

The plaintiff considered that $50 whs too small an amount, 
but lie was willing to take $125. The proposition, however, fell 
through, and in January Holley’s action against Kelley for the 
arrears was brought and settled.

On April 22, 1911, Holley writes to Kelley:—
Wo have finally succeeded in getting your account settled with your 

solicitor, Mr. Richards, he having paid over the amount agreed upon 
to Mr. Haig, and in view of the difficulties we have had and the un­
pleasant feeling which exists between the parties in this property and 
yourself, they all feel that we were not treated fairly in this matter, 
and personally I have had to take the brunt of the blame from the 
other parties interested because I did not as trustee collect the pay­
ment long before I did, I feel that the wisest course for me is to offer 
to sell my interest to you, or buy yours, and in view of this fact 1 am 
enclosing a quit claim for you to sign, and a removal caveat. You 
can sign this if you wish and return them here through your bank, 
drawing on me for the sum of $2,100. If you wish to buy my interest 
I will sell at the same figure. This will relieve me of any further 
unpleasantness, and the writer would like to hear from you by return 
mail. If you do not care to sell or buy, I would like t have you 
sign the trust agreement ns the other parties have done. It is unfair 
to them that they should Ik» culled upon to sign this trust agreement, 
and you refuse to do so. As the trust agreement and the agreement 
lietween Mr. Hall and myself was left entirely in your hands, and 
there seems to be no reason why you should not be willing to sign the 
agreement, which you drew up yourself, if you thought that it was 
perfectly fair and just that the others should sign such an agreement. 
Awaiting your prompt reply, I remain, etc.

Before dealing with the response to this letter it should be 
here mentioned that on the 7th July, 1910. Holley succeeded in 
selling a portion of the property to Martin A. Hoover for the 
sum of $16,456, whereof $4,114 was paid in cash and the balance 
was to be paid in three equal annual payments of $4,114 each 
on the 7th day of July in each of the years 1911, 1912, and 1913. 
On December 11, 1910, the defendant Holley hud furnished the 
plaintiff with an account purporting to shew what was due 
from the plaintiff, amounting to the sum of $1.624.93; but that 
statement contained no reference to the Hoover sale. The action 
which was brought in January, 1911, by Holley against Kelley 
was for this last mentioned sum. Consequently when Holley 
made his offer to Kelley on April 22, 1911, Kelley was in ignor-
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mice of the Hoover sale and that his share of the moneys arising 
therefrom was already in the hands of the defendant Holley. 
The plaintiff did not reply to Holley’s offer until May 5, 1911, 
when he wrote stating:—

After thinking the matter over I have decided to accept your offer 
to sell me your one-eighth interest for $2,100 cash, and I hereby accept 
same, and am ready to pay over the money at once. Mr. 8. E. Richards 
will act as my solicitor. Kindly take up matter of transfer of title 
with him, as I would like to get it closed out.

This acceptance of offer was sent by the plaintiff to his 
solicitor, Mr. Richards, and ought to have reached Winnipeg 
about May 10th. Upon receipt of Kelley’s letter enclosing said 
acceptance, Mr. Richards made inquiries. Mr. Richards states 
that he received Kelley’s acceptance of the offer and that he 
then saw Holley and got him to give him a written statement of 
the Hoover sale, about 21st May, 1911 : and after considering 
the matter he caused Kelley’s letter of acceptance to he served 
upon Holley on May 23rd.

Meanwhile on May 10, 1911, Holley gave an option to one 
Hugo Carstens to purchase the balance of the property for the 
sum of $44,000, payable as follows : The sum of $11,000 to be 
paid in eash on the execution of the agreement for sale, and the 
balance of $33,000 to become due and payable in three equal 
consecutive annual instalments of $11,000 each, the first of such 
instalments to become due and payable on the loth May, 1912, 
with interest at 6 per cent., etc. ; and it was agreed that the 
option thereby given should be open for acceptance up to, but 
not later than twelve o’clock noon on the 15th day of May, 1911. 
On May 13, 1911, Hugo Caretens accepted the option, and the 
sale was accordingly carried out. The defendant Holley declined 
to recognize or comply with the acceptance of the offer which he 
had made to the plaintiff, dated April 22nd, and hence the 
present action. The original transaction between the parties 
appears to have been more a joint venture in which Holley was 
appointed manager than an ordinary trust for sale.

The plaintiff contends, in the first place, that the lands sold 
by Holley to Hoover in 1910 were sold at an undervalue and 
without the plaintiff’s consent, and he points out that under 
clause 7 of the so-called syndicate agreement, the trustee was 
only entitled to sell “subject to the approval of the parties of 
the second part,” and that he never approved of that sale.

The defendant Holley gave his evidence before me very 
frankly and satisfactorily, lie stated that before Kelley went 
away to Summerland he had an interview with him and told 
lloliey that he did not intend to put another dollar into the pro­
perty and that Holley should sell the property for the best 
advantage he could and he would lie satisfied. The whole ven­
ture was of a speculative and unpromising character, and it was
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most natural that Kelley should make some such statement as 
Holley says he did when leaving Winnipeg for a prolonged so­
journ in British Columbia. Mr. Hugg, then a partner of Kelley 
in Winnipeg, confirms Kelley’s determination to pay nothing 
further. 1 therefore accept Holley's testimony upon this point 
and I also find that the price realized from the side to Hoover 
was, upon the evidence, a fair price for that portion of the land 
which was sold to him.

It may l>e that the plaintiff's illness necessarily incapacitated 
him from attending to business or earning any money at Sum- 
merland, hut it must he borne in mind that he was jointly inter­
ested with several other persons, and it was moat inconvenient 
to all concerned that he did not contribute any portion of his 
share. The reason given by the defendant Holley for not dis­
closing the Hoover sale to Kelley was that under the terms of 
the syndicate agreement he was entitled to apply any moneys in 
his hands coining due to any of the parties towards meeting 
their obligations to the original vendor, and the mortgagee; and 
he retained Kelley’s share of the Hoover money to apply on 
Kelley’s share of the mortgage obligation, fearing that if Kelley 
knew of it he would demand payment and continue his defaults.

Under the peculiar circumstances of this case I think the 
defendant Holley’s conduct is not open to serious objection; sub­
ject to an observation which I will make later on. Coming now 
to the offer made by Holley, it must be borne in mind that the 
whole subject matter was a speculation. Holley writes on April 
22, 1911, making his alternative offer and requesting an answer 
by return mail, and at the end of his letter again urges the plain­
tiff to be prompt. That letter should in the ordinary course 
have reached the plaintiff on or about April 27th. Instead of 
replying promptly the plaintiff waits until May 5th. when he 
xvrites an acceptance of the offer and transmits it to his solicitor 
in Winnipeg. This acceptance should have reached Winnipeg on 
or about May 10th. By this time the Carstens’ option had been 
given and was subsequently carried out. On May 21st Kelley’s 
solicitor was infonned of the Hoover sale, but it was not until 
May 23rd that the plaintiff's acceptance was communicated to 
the defendant Holley. 1 think that, considering the terms of 
the offer, the nature of the property and the surrounding cir­
cumstances, the plaintiff was too late in attempting to accept the 
offer on May 5th; hut if for any reason that date could l>e con­
sidered reasonable, I think it was certainly far too late on May 
23rd. The claim for specific performance therefore fails.

With regard to the sale to Hoover, if the plaintiff hud 
promptly accepted the other alternative of selling out his interest 
to Holley for $2,100 without having been informed of the sale, 
I do not think Holley could well have justified his purchase. 
Furthermore, it is impossible to say, if Holley had. in his letter

MAN.
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of April 22nd, informed Kelley of the sale to Hoover, that 
Kelley would not have aeted promptly in accepting the offer. 
If Kelley had done so he would have realized substantial profit.
I think that when Holley made his alternative offer of April 
22nd he was certainly under an obligation to inform Kelley of 
the facts relating to the Hoover sole, in order to enable Kelley 
to decide which offer he would accept. By intentionally omitting 
to do this Holley has placed himself in the wrong, and disentitled 
himself to the usual protection in the way of costs.

The plaintiff claims that an account should be taken of the 
defendant Holley’s dealings with the land and money of the 
plaintiff and defendants ; and incidentally the plaintiff, in his 
evidence, disputes Holley’s right to charge a commission on sales 
made by him of the syndicate property at the rate of 10 per cent.
I think the evidence given by both Holley and other defendants 
establishes that a 10 per cent, commission was to be the remunera­
tion to the trustee. It must be borne in mind that Holley alone 
was bound by the covenants in the original transfer from Hall to 
Holley, and the trust necessarily, involved a large amount of 
personal attention by the so-called trustee in addition to the 
anxiety arising out of the obligations which he had incurred on 
behalf of the syndicate. It is stated, I think by more than one 
of the defendants, that the plaintiff himself was present when 
the arrangement as to 10 per cent, commission was approved of. 
I feel satisfied that the arrangement was in fact made, and that 
the plaintiff has probably forgotten the incident.

The defendant Holley furnished accounts to the plaintiff on 
at least two occasions, but he omitted to include anything relative 
to the Hoover sale. In May, 1911, when the plaintiff’s solicitor 
was settling the action which had been brought by Holley 
against Kelley, careful inquiries were made as to the trustees 
accounts, and the solicitor was permitted to examine the books 
and otherwise ascertain the figures. Then on May 21st the 
solicitor was furnished by Holley with a statement containing 
the figures of the Hoover sale. The only outstanding items of 
account related to the Carstens’ sale, and I understand that there 
is no dispute about those figures.

The only items objected to on the argument before me in the 
accounts, apart from the figures of the Hoover sale which were 
omitted, rendered by the defendant Holley, were a few items of 
trifling amount, and the facts relating to these ought to be cap­
able of easy explanation between the parties. If they are unable 
to agree on the figures there may be a reference to the registrar 
to settle them ; in which case the costs of such reference will be 
reserved to be dealt with after the registrar has made his report.

With the single exception of the omission to inform Kelley 
of the facts relating to the Hoover sale, I find the conduct of 
Holley to have been unobjectionable, and beneficial to all the
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members of the syndicate. There is no ground upon which to 
base his removal from the trust, or for the appointment of a 
receiver. The claim for damages and for an account (other than 
the account above directed, which the plaintiff will take at his 
own risk) also fail.

The plaintiff’s action will therefore be dismissed, without 
costs as against the defendant Holley, but with costs as against 
the other defendants.

Action dismissed.

WASHBURN v ROBERTSON

Saskatchewan Supreme Court, Norlands, Lamont, and Brown, JJ.
November 23, 1912.

False imprisonment ((IIR—12)—Kestkaikino liberty of person
WITHOUT AUTHORITY OF LAW.

An action for false imprisonment lies when the liberty of a person 
has been restrained against his will without the authority of law.

[See 19 Cyc. 319, upon the subject of false imprisonment generally.] 
False imprisonment ((III—15)—Justification-Burden of proof.

In a* action for false imprisonment, as soon as imprisonment is 
proved, the burden is upon defendant to prove that the imprisonment 
was not his act or was justified.

16 Kncy. Laws of Eng. 20, referred to. |
False imprisonment ((III—15)—Action auainkt justice of the 

peace—Reasonable cause as justification—Burden of proof.
In an action against a justice of the peace for false imprisonment, 

where the defendant admits that the warrant under which plaint ill" 
was arrested was his act, the onus is on him to plead and prove aflirma 
lively the existence of reasonable cause as his justification.

|Baker v. Tidford, 2 8.L.TÎ. 309, referred to.]
False imprisonment (( 111 15)—Action against justice of the 

peace—Unauthorized warrant—Burden of proving authoritv
Where an action for false imprisonment is brought against a justice 

of the peace on an alleged unlawful warrant, he must shew that he 
was authorized by law to issue the warrant when he did in fact issue it 

Justice of the peace (( III—10)—Jurisdiction—Non-payment of 
WAGES TO WORKMEN.

A magistrate has only such jurisdiction as is given him by statute in 
res|»ect of claims for wages due to workmen and labourers, ami his 
authority to issue a warrant of arrest upon defendant’s default of 
appearance to a summons depends upon there having been before him 
at the time of the issue of the warrant proper proof of the service of 
the summons under the Master ami Servants Act, K.8.S. eh. 149. 

False imprisonment ((III—15)—Action against justice of peace— 
Master and servants Act. R.8.S. ch. 149—Justification.

In an action for false imprisonment against a justice of the peace 
umler a warrant issued in pursuance of the Muster ami Servants Act. 
K.8.H. ch. 149, the defendant must shew that a complaint was made 
to him upon oath by an employee of the plaintiff, that he issued a 
summons commanding the plaintiff to appear at a time stated in the 
summons, which must be a reasonable time, that the plaintiff did not 
appear and that service of the summons ti|>on him was proved cithe- 
liy the. oral testimony of the person effecting such service or by his 
affidavit purporting to lie made before a justice of the peace.
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SASK 7 Discovery and inspection ($ IV—20)—Trial—Reading questions and
ANSWERS EXPLANATORY PROM EXAMINATION—ADMISSIBILITY.

s. c.
1912

On thi trial of an action, where plaintiff has put in evidence certain 
questions anil answers from the defendant’» examination for discovery.

Wakhbi R.x
and defendant's counsel asks to read and does read certain other ques 
tions and answers which he says are explanatory, these questions cun 
only become evidence if they are explanatory of what has already

Robertson. been put in.
*. Discovery and inspection ($ IV*—20)—Appeal—Evidence before

APPELLATE COURT—EXAMINATION FOR DISCOVERY.
Where, on the trial of an action, defendant's counsel read certain 

questions and answers from defendant'» examination for discovery, in 
order to explain certain questions and answers from the same examina­
tion for discovery which were put in by plaintiff, if the trial Judge, 
finding that they are not explanatory, does not direct that they lie 
rend in evidence, they are not liefore the Court on appeal and cannot 
Ih» looked at.

9. False imprisonment ($ III—15)—Action against justice op the
peace—Jurisdiction to issue summons—Presumption.

In an action against a justice of the pence for false imprisonment, 
where it must lie shewn by the defendant that he had jurisdiction to 
Issue the summon* for non-attendance on which he hud issued the 
warrant of arrest, such jurisdiction will not lie presumed.

|Ilex v. Crookn, 4 H.L.R. 333. referred to.)
10. False imprisonment ($111—15)—Action aoainst justice ok the

peace—Defence of 11 and 12 Vicr. cn. 44 (Imp.)—Necessity or
PI.EADINU.

Iii an action against a justice of the pence for false imprisonment, 
in order for the defendant to take advantage of 11 and 12 Viet. eh. 
44 (Imp.), being “An Act for the Protection of Justices of the Peace 
from Vexatious Actions.'' the defence must lie pleaded.

\ Haler v. Ted ford, 2 8.L.R. 309, referred to.)

Statement Appeal by the plaintiff from judgment of Johnstone. J„ 
at trial dismissing plaintiff’s aetion brought for trespass and 
false imprisonment.

The appeal was allowed.
F. L. Bastedo, for appellant.
//. V. Bigelow, for respondent.

Newlandi, J. Newlands, J., concurred with judgment of Lamont, J.

Lernout, J, Lamont, J. :—This is an aetion for trespass by false impri­
sonment. On September 19th, 1911. the plaintiff was arrested 
by a constable of the Royal North-West Mounted Police under a 
warrant dated the 16th day of September, 1911. signed by the 
defendant, purporting to he a jiustice of the peace, and taken to 
the police station, where he was kept in custody about six hours. 
During this time his solicitor communicated with the defendant 
and obtained from him a direction to the police to liberate the 
plaintiff on payment of $65.50, the amount of an order made 
against the plaint iff by the defendant the day preceding his 
arrest. The plaintiff* paid the amount under protest, and then 
brought this action, in which he asks damages, including this 
sum paid.
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In his statement of defence the defendant, after denying the 
allegations of faet set up in the plaintiff s statement of claim, 
alleged that <>n or about September 13th, 1911, one Minnie 
Brown laid an information on oath before him in his capacity 
of justice of the peace, that the plaintiff refused to pay her lier 
wages, and that in pursuance of R.S.S. eh. 149, being the Master 
and Servants Act. he in his capacity as justice of the peace 
caused a summons to he issued under the said complaint com­
manding the plaintiff to appear before him on September 16th. 
lie also alleges that the summons was served on September 15th, 
but that the plaintiff did not appear, and that, pursuant to the 
procedure provided by tin* Magistrates Act he issued a warrant 
for the plaintiff's arrest. At the trial the plaintiff testified to 
his arrest and imprisonment, and was corroborated by constable 
Turner, who made the arrest, lie also admitted having lieen 
served with the summons on September 15th, and that he had 
not obeyed it. Counsel for the plaintiff then put in certain 
questions and answers from the defendant’s examination for 
discovery, in which the defendant admitted that the warrant 
had been issued by him and that when he issued it the only 
evidence he had of the service of the summons was a telephone 
communication from Corporal Meakin at Regina that it had 
been served. Plaintiff’s counsel then rested his case, and coun­
sel for the defendant moved for judgment for the defendant, 
which was granted. From that judgment the plaintiff now 
appeals.

An action for false imprisonment lies when the liberty of a 
person has been restrained against his will without the auth­
ority of law. As soon as imprisonment is proved, the defendant 
must establish that the imprisonment was not his act or was 
justified: 6 Ency. Laws of Eng., p. 20. In this case the defend­
ant admitted that the warrant under which the plaintiff was 
arrested was his act. The onus was therefore on him to plead 
and prove affirmatively the existence of reasonable cause as his 
justification: Hicks v. Faulkner, 8 (j.B.I). 167: Baker v. Ted- 
ford d; Ifossie, 2 S.L.R. 309. For the appellant it was contended 
that although the defendant pleaded the existence of reasonable 
cause he did not prove it.

To justify his act the defendant must shew that he was 
authorized by law to issue the warrant when he did, in fact, 
issue it. A magistrate has only such jurisdiction as is given 
him by statute. The Master and Servants’ Act, under which the 
proceedings were taken, provides that a justice of the peace, 
upon an employee complaining upon oath against his master for 
non-payment of wages, may summon the master to appear before 
him at a reasonable time to he stated in the summons. After 
issuing the summons the procedure to be adopted by the magis­
trate is provided for in sec. 8 of the Magistrates’ Act. R.S.S. 
ch. til, which is as follows:—

SASK.
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Except it is otherwise especially provided, all the provisions of part 
XV. and part XXII. of the Criminal Code shall apply to all proceedings 
before justices of the peace under or by virtue of any law in force in 
Saskatchewan or municipal by-laws and to appeals from convictions or 
orders made thereunder.
By see. 711 of the Criminal Code, which is included in part 

XV., it is enacted that the provisions of parts XIII. and XIV. 
relating to the compelling of the appearance of the accused 
before a justice receiving an information for an indictable 
offence shall, so far as the same are applicable, except as varied 
by the sections immediately following, apply to any hearing 
under the provisions of part XV. Turning to part XIII., sec. 66, 
sub-sec. 5, we find that provision is made for the issuing of a 
warrant by a magistrate when the accused does not appear as 
directed by the summons. It reads as follows :—

In cuse the service of the summons has been proved, and the accused 
does not appear, or when it appears that the summons cannot be served, 
a warrant in form 7 may issue.

And in sec. 658, sub-sec. 5, we find how the service of the sum­
mons may be proved. It reads :—

The service of any such summons may be proved by the oral testi­
mony of the person effecting the same or by the affidavit of such person 
purporting to be made before a justice.

Therefore, to justify the issue of the warrant for the arrest of 
the plaintiff, the defendant must shew that a complaint was 
made to him upon oath by an employee of the plaintiff, that he 
issued a summons commanding the plaintiff to appear at a time 
stated in the summons, which must be a reasonable time, that the 
plaintiff did not appear, and that service of the summons upon 
him was proved either by the oral testimony of the person effect­
ing such service or by his affidavit purporting to be made before 
a justice of the peace.

In this case there is absolutely no evidence that Mrs. Brown 
made any complaint upon oath to the defendant. After the 
plaintiff’s counsel had put in certain questions and answers from 
the defendant's examination for discovery, counsel for the 
defendant asked to read and did read certain other questions 
and answers which he said were explanatory and from which 
it did appear that Mrs. Brown had made a complaint on oath. 
These questions could only become evidence if they were 
explanatory of what had already been put in, and if, being 
explanatory, the trial Judge had directed that they should be 
read as evidence: rule 303. They were not explanatory, and 
the learned trial Judge did not direct that they should be read 
in evidence. They are, therefore, not before the Court and can­
not lie looked at.

It was contended that it should be presumed that the sum­
mons was properly issued. But, as pointed out by my brother
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Brown in Hex v. Crooks, 4 S.L.R. 333, nothing will be 
inferred in favour of giving an inferior Court jurisdiction. The 
defendant, therefore, in so far as this point is concerned, has 
failed to shew7 that he had jurisdiction to issue the summons. 
This, however, could probably be remedied in case of a new 
trial.

The next objection taken by the appellant was that not only 
bad the defendant failed to prove service of the summons upon 
the plaintiff as required by sec. 658, sub-see. 5, but he had 
admitted that the only evidence of service before him was a 
communication from the corporal at Regina that be had been 
served. This is no proof of service at all. Yet without proof 
of the service of the summons the defendant had no jurisdiction 
to issue a warrant for the plaintiff’s arrest, because be did not 
appear.

For the defendant it was argued that, as the warrant had 
been put in evidence by the plaintiff, and as it contained a 
recital that proof upon oath of the service of the summons had 
been made to the defendant, that the plaintiff was bound by the 
recital. There are cases in which recitals in the warrant may 
be prima facie evidence of the fact recited, but these have no 
application where the person issuing the warrant admits that 
the recitals are not true.

Counsel for the defendant also contended that by virtue of 
11 and 12 Viet. ch. 44 (Imp.), “An Act for the Protection of 
Justices of the Peace from Vexatious Actions,” liability would 
not attach to the defendant. This defence was not pleaded, and 
the defendant therefore cannot take advantage of it: Baker v. 
Ted ford & II ossie, 2 S.L.R. 309.

The defendant having failed to prove that he was justified 
in issuing the warrant, and having admitted that no proof of 
service of the summons had been made before him, as required 
by sec. 658, the plaintiff, in my opinion, is entitled to judgment. 
The appeal should, therefore, lie allowed with costs. I would 
assess the damages at $75. As the plaintiff has not appealed 
against the order directing the payment of wages, 1 do not think 
he is entitled to have this sum added to the judgment.
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Brown, J., concurred.

Appeal allowed.
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ONT. OLSON v MACHIN.

D. C.
1812

Ontario Divisional Court, Jtiddcll. Sutherland, and Middleton. ,IJ. 
November 13, 1912.

Nov. 13.
1 Assignment (§11—201)—Equitable assignment — Employees’ pay 

checks—Meals deducted prom checks.
An iirningvimmt lietween a bounling bouse keeper ami a eompnny 

that lie shoulil charge for meals serveil to the company’s employees, 
mill that the company shoulil ileiluet the amount owing in respeet of 
such meals from the employees’ pay checks ami pay it to the hoarding 
house keeper, is not dependent on the law of assignment, as the amount 
so to lie deducted from wages yet to lie earned would from time to 
time he payable to the hoarding house keeper as the direct creditor 
of the company and would never have been legally payable to the 
employee, although for convenience of accounting the gross wages were 
placed to his credit and the boarding accounts charged against the

[Lee v. Friedman, 20 O.L.U. 49, distinguished.]
Corporations and companies ($ TV0 5—130)—Officers’ liabilities— 

Liability of director fob wages.
An action against a company on a note given in part settlement of 

an account stated, the account being partly for wages and partly for 
goods supplied, is not a prior action for wages against the company 
under the statute 7 Kdw. VIT. (Ont.) ch. 34. sec. 94. so as to make 
the directors of the company personally liable for the amount of the 
note under that section, where the amount of the note was considered 
both by the maker and payee as an undivided sum and represents the 
balance due on the settlement after a payment made generally on the 
entire indebtedness without apportionment as between the wages and 
the other claims.

Statement Appeal by the plaintiff from the judgment of Latch ford, 
J., of June 24th, 1012, dismissing the action without costs.

If. A. Burbidge, for the plaintiff*.
C. A. Masten, K.C., for the defendant.

Riddell, J. Riddell, J. :—This is an appeal from the judgment of Mr. 
Justice Latch ford, and it was strongly urged that the learned 
trial Judge, had in effect refused to follow Lee v. Friedman. 
20 O.L.R. 40. If this were so it is plain that the judgment could 
not stand.

I do not think the contention well founded—the learned 
Judge does not purport to disregard (as of course he could 
not disregard) the judgment of the Divisional Court in that 
ease, but declines to extend that decision and to apply it to the 
facts of the present case.

The facts in Lee v. Friedman, 20 O.L.R. 41), were different 
there the employees of a company were customers of a store­
keeper who declined to give them credit until they had got the 
«-onsent of the company to pay to the store-keeper out of the 
wages coming to them at the end of the month the amount of 
their purchases from the store-keeper. The company agreed and 
the arrangement was carried out for some time, when the com­
pany made default. The store-keeper (in an action in which 
others were joined as plaintiffs in respect of other claims also
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for wages) sued for the amount owed to him ami obtained judg- 0NT-
ment, claiming specifically as assignee of wages due to labourers, pTc
etc. 1912

The Divisional Court held fl) that the arrangement was an .----
equitable assignment of a certain part of the wages; (2) that r 
an assignee of wages stands in the shoes of his assignor and is Mach is. 
entitled to the benefit of the statute 7 Edw. VII. eh. 84, sec. 94. Ri^ï7j,
I think both conclusions were good law.

No difficulty arises from the assignment of part of a claim 
where the assignment is equitable and not under the statute:
Smith v. Everett (1792). 4 Br. Ch. C. (14: Lift v. Morris (18811,
4 Sim. 607; Watson v. Duke of Wellington <1880), 1 K. & M.
602, where Sir John Leach, M.R., says at p. 600: “In order 
to constitute an equitable assignment, there must be an engage­
ment to pay out of the particular fund.” See also Morton v.
Saylor (1841), 1 Hun X.Y. 588, and eases cited. In Sham 
v. Moss (1908), 25 Times L.R. 190. an assignment of MY} of 
salary and moneys to accrue due was supported as an 
assignment.

I do not enter into the many curious and difficult questions 
arising out of the precise wording of the statute. The cases 
range from Brice v. Bannister (1878). 8 Q.H.I). 569 ((’.A.) or 
before, to Foster v. Baker, [1910] 2 K.lt. 686 (C.A.) or after.

In Lee v. Friedman, 20 O.L.R. 49, it was indicated that the 
result would (or might) be different “under a slightly different 
state of circumstances”—at p. 55. And in my view, the cir­
cumstances here are not slightly, but materially different.

Here the arrangement originated with the plaintiff and the 
company—the company gave him premises rent free and kept 
them insured, they gave him free electric light for 8 months and 
supplied him with wood for cooking purposes free, he agreeing 
to “keep the fires going and the house heated without further 
charge to the company.” It was agreed that he should “charge 
the sum of 25 cents per meal served to employees,” that he 
should “have the money due him by the men collected through 
the mine office and before any man receives his time check from 
the mine manager.” the plaintiff should “notify in writing to 
the said manager the amount due by the man to the “plain­
tiff” and the company shall only be liable for the amount so 
written. Every man living in the boarding house shall live 
rent free, and he shall furnish his own blankets, towels and 
soap,” while the company was to put up ice each year and 
allow the plaintiff the free use of the same.

When men were employed they had no option but to board 
at the house kept by the plaintiff—they were told that “the board 
so much per day or week would Ik- deducted from them.” A 
pay roll was made out. the entry for each man containing his

99^3
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nominal wages—and a deduction was made from this amount 
for the amount of the claim of the boarding-house keeper.

I am unable to see how the amount so deducted ever was due 
to the employee at all. He knew from the beginning that a 
certain (or perhaps uncertain but if so, he could make it 
certain) amount would be due and payable, not to him, but to 
the boarding house keeper under an arrangement with which 
he had nothing to do and against which he was powerless to 
contend. It seems to me that out of the sum which represented 
the supposed value of the labour of the employee, and which 
would have been “wages” under other circumstances, a part 
never became due to the employee at all—It would, I think 
be an abuse of language to speak of the transaction as an equit­
able assignment: the relation of debtor and creditor subsisted 
from the beginning.

Rut even if this difficulty be got over another remains:
The total sum payable to the plaintiff was.. $2.396.35
there was also due for provisions................. 70.00
and for other goods........................................ 62.55

In all.....................$2,529.10
The parties get together, the amount is made up and settled 

as an account stated at $2,529.10—$500 is paid generally on 
account, and a note for $2,029.10 given for the balance. By this 
transaction, as it seems to me, even if originally the amount due 
under the agreement had been “wages,” the character was 
changed. If not, how much was now due for wages? Is the 
$500 a payment on account of wages? or partly so? IIow much 
is only in part?

At this stage if not earlier, all parties looked upon the 
amount due as one sum, not as composed of two sums differ­
ing in quality.

And the action was not, as in Lee v. Friedman, 20 O.L.R. 
49, brought for wages at all, but upon a promissory note which 
had been given as part settlement of an account stated. This 
is made even the more manifest as Machin is sued as an endorser.

The Statute, 7 Edw. VII. ch. 34, sec. 94, is very plain that 
a director shall not be liable to an action for wages “unless the 
company has been sued therefor.” I do not think it can fairly 
be said that the company has ever been sued for wages.

For these reasons I think the appeal fails and should he dis­
missed witli costs.

Sutherland, j. Sutherland, J., concurred in the judgment of Riddell, J.

Middleton, j. Middleton. J., concurred in dismissing the appeal.

Appeal dismissed.
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BRANDON GAS & POWER CO. v BRANDON CREAMERY CO. MAN.
Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, Camerons 

and Hap part, JJ.A. November 25, 1912. C. A.
1912

1. Contracts (§15—95)—Construction — Letters—Reference to all
LETTERS, PURPOSE OF. Nov. 2.'

Where a contract is made by correspondence between the parties, 
even though the final letters of both parties are under seal, any letter 
in the series of correspondence may be read in evidence for the purpose 
of explaining any ambiguity or doubt which might exist in the con­
tract. (Per Howell. C.J.M.. Richards, and Perdue. JJ.A.)

[See Phipson on Evidence, 5th ed., 580.]
2. Contracts ($ II A—127)—Agreement to supply all the gas which

OTHER PARTY MAY USE—CONSTRUCTION.
An oiler by a gas company that it would supply gas at a certain 

reduced rate for a certain period of years to a manufacturing company 
for power purposes, and would extend its system and install apparatus 
so as to be able to make such supply, when accepted by the manufac­
turing company, is an agreement that the gas company would manu­
facture and supply to the manufacturing company all the gas which 
it would use for power purposes in its factory during that period at 
that reduced rate, and that the manufacturing company would take 
all the gas which it would use for that purpose during that period.
(Per Howell. C.J.M., Richards, and Perdue. JJ.A.)

[The Queen v. Marl.ran. 8 Call. S.C.R. 210; Kennri/ v. The Queen.
1 Van. Ex. R. (IS. referred to. ]

3. Contracts ($ II A—127)—Agreement to sell all gas which other
i’arty requires—-Inference.

Where the agreement between the parties is that the one shall supply 
all the gas which t)ie other may use for power purposes, though there 
is no express agreement that the other would take all the gas which 
it needed, vet the Court will infer an agreement on the part of the 
latter to do so. (Per Howell. C.J.M., Richards, and Perdue. JJ.A.)

I The Queen v. MacLean, S Can. S.V.R. 210. referred to. |

An appeal by the plaintiffs in an notion brought to recover Statement 
$4.630 for gas supplied to the defendants, or, in the alternative, 
for damages for breach of the eontraet made between the parties.

The defence raised was that the interpretation put upon the 
contract by the plaintiffs was not the correct one, and defendants 
brought into Court the amount which they considered was owing.

The ease was tried at Brandon before Judge Macdonald, who 
entered a verdict for the plaintiffs for the moneys paid into 
Court with the costs up to the time of such payment into Court.
Costs to defendants subsequent to such time to be set off against 
the plaintiff’s claim.

The appeal was allowed. Cameron, and TTaogart. JJ.A., dis­
senting.

J. P. Curran, K.C., for the plaintiffs.
C. Blake, for the defendants.

IIowell, C.J.M. :—This case depends solely upon the con- eowcii, c.j.m. 
struction of a contract in writing which is to be gathered from 
certain letters between the parties, and as this involves a careful
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voiiHitlvralioii of many expressions, 1 think it well to set out nil 
tlio let torn in full. They lire ns follows:—

llramlon. Man.. March 3rd. 1010.
The llramlon Creamery Vo'y, Ltd.

City.
Gentlemen.—In respotiNc to your request we haw pleasure in *uh- 

mitting tin- following figure* on power. We will supply von with ga* 
in quantities desired, the > v being continuous and unintermittent 
in quality, at 85 vent* |ier 1.000 vu. feet. Th* priee it hated on the 
nominal figure of 10 cubic feet per indieate horse power, ao that with 
a 05 h.p. engine oil tlie basis of sixteen hour- per day. full load, would 
bring the eott per month to approximately #42"». Thin ligure would 
probably vary Homewhat with an engine of power mentioned, the vari­
ât ;on being in all likelihiMKl in your favour. We would extend our 

We will lie glad to enter into any further conference and give any 
further figure* you may detire.

Your* very truly,
This Hraxiiox Car A Power Co'v. Ltd,

(ieo. If. Harper.
Chief engineer.

Hrandon. Man.. Mnreh 15th, 1910.
The llramlon Creamery Co. Ltd.,

City.
Gentlemen.— Regarding our telephonic conversation of thit morning, 

we now conlirm our price of teventv eight (78) cent* per one thousand 
(1.000) cubic feet for ga* consumed. I proposed a 65 h.p. engine. This 
priee i* based upon a more or less intermittent development of the 
full Imrse power of the engine, in other word* an inconstant load, in 
the event of the engine running at full load for ten hour* a day arid 
continuously on every working day we could, in all probability, reduce 
the alaive price to seventy live (75) cent* |ier one thousand cubic feet.

Your* very truly.
Tin: Hr a m*) x Oar à Power Co’v Ltd.

Per Geo. II. Harper,
Chief engineer.

llramlon. Man.. April 1st. 1910.
The llramlon Creamery Co'y,

City.
Gentlemen.—Confirming our letter of March 15th, we will supply 

your firm with all artificial gas for power purpose* at the rate of 
seventy eight I 78c.) net |ier one thousand culrc feet. The above price 
is based upon a minimum consumption of four hundred thousand 
(400.000) cubic feet per calendar month, the average consumption per 
month for the whole year lieing the basis of computation.

Should the consumption of gas during any one month fall lielow 
four hundred thousand (400.0001 cubic feet the total amount of gas 
consumed, in any. ami every such month, shall lie charged at the rate 
of one dollar ($1.00) net per thousand cubic feet, but without preju­
dice to adjustment at the end of each year, upon the ha*i* of the 
minimum average consumption per month for the year a* already 
provided for.

2
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Slioiihl the average consumption per month for any year reach live 
humiml thou wind (500.000) euhie feet or over the prive eharged will 
he seventy-five cents (75e.) per one thousand enbic feet., and if in any 
month in any year of the lifetime of thin contract, the consumption 
of gas shall reach five hundred thousand (600,000) cubic feet or over, 
such gas shall lie charged at the rate of seventy live (75e.) per one 
thousand euhie feet subject to final adjustment, as already provided 
for.

All hills for gas to he paid on or before the fifteenth day of the 
month next succeeding that for which such bills are rendered.

This company will install all necessary mains, service pipes and 
meters free ot charge and guarantee an adequate and continuous 
supply of gas.

The time during which the terms above set forth shall if accepted 
- !"• the basis of agreement bet ween your firm and this company, 
shall dale from the first day of May next, and he in continuous and 
uninterrupted effect for a period of five (5) years, when its terms 
would he subject to review and modification to meet the then existing 
conditions.

In WITNEHH \\ iiKin.iii", the company hereto affixes its name and seal 
this the first day of April, A.I). nineteen hundred and ten.

<s,,nl) Tins Brandon (.'ah Si VowK.it Oo’y, Ltd.
Witness: Per Geo. H. Harper,

A. Edna Laidlaw. Chief engineer.
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Brandon, Man.. April 7th, 1010. 
The Brandon Gas and Power Co. Ltd.,

City.
Gentlemen.—We beg to acknowledge your letter of the 1st inat. 

quoting rates on gas for power punaises, for a period of live years.
We hereby accept your offer to supply gas for power at the rates 

and under the conditions named therein.
In \\ itnerb W hereof, the company hereto affixes its name and seal, 

this the seventh day of April, A.I), nineteen hundred and ten. 
t Seal ) Tiik Brandon Creamery & Sum.v Co. Ltd.,

Per L. A. Race, President.

Brandon. Man.. April 7th. 1910.
The Brandon Gas and Power Co. Ltd..

City.
Gentlemen. Herewith we enclose acceptance of your offer to supply 

gas for power purposes as per your letter of the 1st inst.
We expect to he ready for connection with your mains by May 10th 

next, and would thank you to make preparation for the sail»-.
Yours truly,

The Brandon Creamery & Huvpi.y Co., Ltd.,
L. A. Race, Manager.

The plaintiff’ll letter of the 1st April, anil the defendant'a let­
ter of the 7th April, are really executed under seal and with a 
certain amount of formality, which would lead one to conclude 
that they were the final letters constituting the contract. The 

13—H D.L.E.
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letter of the 15th March, being referred to in the plaintiff’s 
letter, it seems to me may be read as explaining, if explanation 
is required, some of the terms of the final contract. The letter of 
the 3rd of March, being really in the series of which the 15th 
March was one, it seems to me, is as much involved in this ease 
as the advertisements and tenders were involved in the case of 
The Queen v. MacLean, 8 Can. S.C.R. 210, and I think this letter 
might be read for the purpose of explaining any ambiguity or 
doubt which might exist in the contract.

The plaintiff’s letter of the 1st April sets forth clearly what 
the parties were contracting for, or, in other words, what the 
plaintiff wished to sell, and what the defendant wished to pur­
chase. It is described in the following language : “We will sup­
ply your firm with all artificial gas for power purposes.” Read­
ing those words in the light of the environment, it seems to me 
that the plaintiff says : “You have informed us that you intend 
to work your plant by artificial gas. We offer to sell you all 
the artificial gas you will require, and if you will take from us 
all that gas, we will lay down pipes to convey the same to your 
factory, and will so enlarge our own plant that we shall be able 
to meet all your requirements, and we undertake and agree to 
continue this arrangement for five years, and will charge you 
the reduced prices set out in the letter.”

The defendant’s position is that “while you made that offer, 
all we agreed to do was to take that gas if we chose. You are to 
incur all that expenditure and to be ready to supply us, but we 
reserve to ourselves the right to take gas for power purposes 
from a rival concern, or make it ourselves, and we never agreed 
and did not intend to agree ever to take one foot of gas from 
you.”

In each of the three letters of the 3rd March, 15th March 
and 1st April, the plaintiff states that the reduced prices are 
based upon a certain consumption of gas, and it is plain by a 
perusal of these letters that the plaintiff, at all events, expected 
and intended that the defendant would use a very considerable 
quantity of gas during the whole of that period.

One can hardly understand why the plaintiff would incur 
the large initial expense of connecting their works with the de­
fendant’s factory and of greatly reducing the price below what 
they were getting from other customers, if they did not expect 
and intend to secure a customer who would continue to use their 
gas to the exclusion, at all events, of all other gas, for the period 
of five years. And it almost shocks one’s common sense to think 
that they would enter into a contract to supply gas commencing 
at a future date, and to incur a large initial expenditure, without 
the defendant being Ixmnd to take one cubic foot of gas, for if 
the defendant’s contention is correct, then immediately after the
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plaint iff had made the connection and had gone to the expense 
for manufacturing this extra supply, they could have then said: 

We have changed our mind»; we will not take any gas from you at 
all. We intend to manufacture gas ourselves, or we intend to take it 
from a rival concern.

It is argued that, suppose the defendant company went out 
of business, then were they hound to take this gas; or, suppose 
they changed their mind and concluded to operate their power 
by steam or electricity, were they, in that event, bound to take 
gas under the contract? The answer to these arguments is that 
the plaintiff chose to take that risk, and did not provide for the 
contingency. They might have felt so secure in their idea that 
gas would he used for motive power that they were willing to 
take the other risks.

In The Queen v. MacLean, 8 Can. S.C.K. 210, above referred 
to, the Queen’s printer called for tenders for printing. MacLean 
tendered for the whole printing. An agreement was executed 
between him and the Queen’s printer, whereby lie agreed to do 
all the work; but there was no covenant or agreement on the 
other side that they would give him all the work to do. It was 
decided that MacLean was entitled to do all the work over which 
the Queen’s printer had control. In giving judgment in that 
ease, Chief Justice Ritchie used the following language:—

Where words of recital or reference manifest a dear intention that 
the partie» should do certain acts, the Court would infer from them 
an agreement to do such acts, just us if the instrument had contained 
an express agreement to that effect.

In Kenney v. The Queen, 1 Can. Ex. R. 68, the advertisement 
calling for tenders was simply for the handling and moving of 
steel rails, without stating whether it was for the whole or for 
any part of the work. The plaintiff’s tender was accepted, and 
a document was drawn up between an agent of the Minister of 
Public Works and the plaintiff, and in that contract, the plaintiff 
agreed to remove all steel rails that were landed from sea-going 
vessels on the wharves in Montreal for the Dominion Government, 
to a certain place on the Lachine canal. There was no corres­
ponding agreement by the Government or its agent that they 
would permit him to move all those rails; but, without hesita­
tion, the Court held that the Government was bound to allow 
him to remove all those rails, and damages were given in his 
favour because, after removing part of the rails, he was not 
allowed to remove the remainder.

In the case of Wood v. Copper Miners, 7 C.B. 906, the plain­
tiff agreed that all the small coals required in their manufactory 
during the term of 12 years should lie purchased from the de­
fendant company.
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provided tin* said company can and shall supply him with a quantity 
that shall from time to time lie required by him, or to such extent as 
the said company can supply.

The defendants, after supplying this coal for a time, refused 
to further supply it, and there was no agreement in the con­
tract upon their part that they would so supply the coal; but 
the Court had no difficulty in holding that they would imply in 
that contract an agreement that the defendants should supply 
that coal up to their ability.

In that case, at page 935, Wilde, C.J., uses the following 
language :—

Then* must be two parties to a transaction to make it enure as a 
purchase. When two persons mutually agree that one of them shall 
purchase goods of the other, that amounts to a contract that one shall 
sell and the other shall buy.

This principle is also referred to in Thorn v. Commissioners 
of Works and Public liuildintjs, 32 Beav. 490.

I think the true agreement between the parties in this ease 
was that during the period of five years thereafter the plaintiffs 
agreed with the defendants that they would manufacture and 
supply to the latter all the gas which the defendants would use 
for power purposes in their factory, and that the defendants 
agreed that they would take from the plaintiffs all the gas which 
they would use for that purpose during that period.

In breach of their agreement the defendants have set up on 
their premises machinery for making, and have made, artificial 
gas, and have used, and are using, that artificial gas for power 
purposes. I think the defendants have committed a breach of 
their contract, and that the plaintiffs are entitled to the damages 
they have sustained thereby.

The verdict entered for the defendants by the trial Judge 
should be set aside and judgment entered for the plaintiff. The 
matter should be referred to the Master at Brandon to find what 
damages the plaintiffs have sustained by reason of the breach of 
this contract. The plaintiff should have the costs of the trial 
and of this appeal, which will be costs in the cause to the plain­
tiff in any event of the cause. The costs of the reference to the 
Master will be reserved to be disposed of on further directions 
after the Master’s report.

Richards, J.A. 
Perdue, J.A.

Richards, and Perdue, JJ.A., concurred with IIoxvell, 
C.J.M.

Cameron, j.A. Cameron, J.A. (dissenting) :—The signed and sealed letters 
(dissenting). op ^prp jst from the plaintiff to the defendant (with the un­

sealed letter of March 15, incorporated therein) and of April 7th 
from the defendant to the plaintiff comprise the contract be­
tween the parties.
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Under that contract the gas company agrees to supply the 
defendants with gas

A. If tin* minimum consumption lie at tin* rati* of 400,000 feet per 
month (the average per month for tin* year being the basis) the

• charge is to be 78c. per 1,000 feet.
B. If the consumption full below 400.000 feet per month, the charge 

is to be $1.00 per 1.000 feet.
C. If the consumption exceed 500.000 feet per month the charge 

shall be 75c.

Bills are to be paid monthly, and in the event of either B. or 
C. happening, a final adjustment is to be made at the end of the 
year on the basis of the average consumption per month during 
the year.

So far all this seems perfectly reasonable and intelligible. 
There is a fixed minimum. If the consumption per month ex­
ceed this the cost is less, if it fall below that the cost is greater. 
In either event a final adjustment is to he made each year.

But there is to he found in the second line of the plaintiff’s 
letter the word “all” before the words “artificial gas” and it is 
urged that this involves and conveys the idea that the plaintiff 
was to furnish all the gas the defendant might use for power 
purposes, and in return the defendant agreed to take all the gas 
it might use for those purposes from the plaintiff. But if such 
was the intention of the plaintiff company when entering into 
the contract, it might readily have stated in its letter that

This offer is made on the understanding that you take all the gas 
you may use for power purposes from us.

It is urged that this omitted term must be implied from the 
documents and the circumstances of the case.

No mention whatever is made in the letter of April 1. of the 
passible event of the defendant ceasing to take gas from the 
plaintiff. So far as the writings go that contingency was not 
considered or conte The conclusion naturally to be
drawn from the absence of an express condition would be that 
the defendant would not be called upon to pay for gas it did 
not get. If the plaintiff or the parties had a different intention, 
it may reasonably be contended that it should have been con­
veyed clearly to the defendant, and not left to be extracted by 
implication.

No doubt uncertainty in the interpretation of this contract 
largely arises from the use of the word “all” referred to above. 
It is, however, at least as readily susceptible of meaning “all 
that you may actually take from us” as “all that you may use 
from any source.” The letter of April 1 was the offer of the 
plaintiff company, prepared after deliberation. If it means what 
the plaintiff contends, that meaning does not appear on its face, 
and it does not appear from the reply that the defendant so
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understood it. “We accept your offer to supply gas” is a dif­
ferent thing from saying “We accept your offer to supply, and 
we agree to take from you, all the gas we may need or use in our 
business.”

In any event, it seems to me difficult to give the document of 
April 1 the construction contended for by the plaintiff without 
reading into it words that are not there. And I think I can 
fairly say that the defendant was justified in taking the plain­
tiff's offer in the sense that it (the defendant) was to pay for 
what it actually got and no more. The ordinary man reading 
the offer would hardly, without some further suggestion, think 
that upon acceptance of it he might be binding himself to pay 
for gas at the rate quoted whether he took it or not. If that 
suggestion were made to him he would probably say:—

They cannot really mean that, or they would positively say so. 
They say no such thing in this letter of April 1.
From the authorities cited to us, I quote the following as 

bearing on the subject before us:—
Where parties have entered into written engagements with express 

stipulations, it is manifestly not desirable to extend them by any im­
plications: the presumption is that, having expressed some, they have 
expressed all the conditions by which they intend to be liound under 
that instrument. It is possible that each party to the present instru­
ment may have contracted on the supposition that the business would, 
in fact, be carried on. and the service, in fact, continued, yet neither 
party might have been willing to bind themselves to that effect. Per 
Denman, C.J., Anpidin v. Austin, 5 Q.B. 671, 684.
The rule of construction is thus laid down by Lord Esher, in 

Hamhjn v. Wood, [1891] 2 Q.B. 488, 491 :—
I have for a long time understood that rule to lie that the Court has 

no right to imply in a written contract any such (implied) stipulation, 
unless, on considering the terms of the contract in a reasonable and 
business manner, an implication necessarily arises that the parties 
must have intended that the suggested stipulation should exist.
In his judgment in the same case Lord Bowen comments on 

the futility of examining decisions in cases of this kind. Lord 
Justice Kay says, at p. 494:—

When parties have put into writing the terms upon which they agree, 
it is a dangerous thing lightly to imply what they have not expressed,

which is a repetition of Lord Denman’s remark quoted above.
The subject is dealt with in Ilalsbury’s Laws of England, 

vol. VII., see. 1035. A condition not expressly stated may l>e 
implied if it is clear the parties must have intended such a con­
dition to be a part of the agreement. Such an implication must 
be founded on the presumed intention of the parties and on 
reason.

It is not enough to say that it would lie reasonable to make a par­
ticular implication, for a stipulation ought not to be imported into a
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written contract unless on considering the whole matter in a reason­
able manner it is clear that the parties must have intended that there 
should be the suggested stipulation,

citing Ixird Esher in Hamlyn v. Wood, [1891] 2 Q.B. 488, 491.
Each ease depends on itself, however, and it is neither pos­

sible nor desirable to lay down hard and fast rules on the subject.
The covenant sought to be implied here is one that the defend­

ant shall take all the gas to be required and used for power pur­
poses for the term of five years from the plaintiff. It is quite 
reasonable to suppose that both parties were under the impres­
sion that the defendant would take all its gas for power purposes 
from the plaintiff during the entire term, and yet the defendant 
might have been, for various reasons, unwilling to bind itself in 
that respect :—

It ia one thing for the Court to effectuate the intention of the parties 
to the extent to which they may have, even imperfectly, expressed them- 
aelvea, and another to add to the instrument all such covenants a* upon 
a full consideration the Court may deem fitting for completing the in­
tentions of the parties, hut which they, either purposely or uninten­
tionally, have omitted. The former is hut the application of a rule 
of construction to that which is written: the latter adds to the obli­
gations by which the parties have bound themselves, and is, of course, 
quite unauthorized, as well as liable to great practical injustice in 
the application. Per Denman, C.J., Anpidin v. Austin, 5 Q.B. 671, 6S4.

Here the plaintiff offered to supply the defendant with gas, 
at prices based on the estimated consumption, for a term of five 
years. The basis of the contract is the actual consumption of 
gas estimated beforehand. The plaintiff undertook to make 
necessary expenditures to put itself in a position to carry out 
its side of the contract. Yet it was amongst the possibilities that 
the defendant at any time during the five years might dispose 
of its business and plant, or might find the business unprofitable 
and cease to carry it on, or might become insolvent, or for some 
other reason, might wholly discontinue the use of gas. These 
possibilities of the future are in the nature of business chances 
common to all similar transactions, and are risks the importance 
of which is lessened as the business is extended. They were such 
chances as the plaintiff might reasonably take if it wished to 
develop its business. What the plaintiff practically said was:— 

You accept our offer and that 1» enough for us. We will then incur 
the necessary initial exjienditure and furnish you with the gas you 
wish to take from us, ami we will assume any further risks in the 
matter there may be. All we ask is that you pay for the gas consumed 
at the rates given.

To this the defendant assented; but what would have been 
the answer if it had been informed by the plaintiff :—

In addition to your liability to pnv the bills for gas used you also 
become liable, when you accept this offer, to pay $312 every month, if

I
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you use gas for power purposes, but do not take it from us; or you 
will be liable to that extent every month if you use electricity for 
power purposes, or if you give up the use of gas for power purposes 
altogether.

It oan be readily imagined that the defendant, in such cir­
cumstances, would refuse to accept the offer. Iiow then can it 
be said that such a condition can be implied ?

Taking it that the contract is based wholly upon the actual 
consumption of gas as estimated, and that no provision is made 
for the contingency which has arisen in which no gas whatever 
for power purposes is consumed by the defendant (and it does 
not matter whether this omission is intentional or inadvertent), 
the contract is, nevertheless, effective as it stands. The defend­
ant then remains liable for whatever gas it consumes at the rates 
fixed. And that the actual consumption of gas is the basis and 
the whole basis of the contract appears to me clear enough. In 
the first paragraph of the letter of April 1, we have the “mini­
mum eonsumption” and the “average consumption” referred 
to, in the second we have “consumption of gas” and “gas con­
sumed” and in the third “average consumption” and “con­
sumption of gas.” There is no provision whatever for a total 
cessation of consumption by the defendant. But, without any 
conditions on the defendant’s part to continue in business for 
the whole term and to lie responsible in any event for a minimum 
consumption even if there be no consumption at all, there is a 
perfectly good and effective contract.

If tho contract is clfcctive without the suggested term, and is cap­
able of being fulfilled as it stands, an implication ought not to be

lialsbury, Laws of England, vol. 7, sec. 1035, citing Bray, 
J., in Consolidated Cold fields v. Spiegel (1909), 25 Times L.R. 
275, 277, 100 L.T. 351, 14 Com. Cas. 61.

It is contended that inasmuch as the plaintiff agreed “to go 
to considerable expense to install all necessary mains.” etc., and 
offered to supply gas to the defendant according to a scale of 
prices based upon the large quantities that would be used under 
the contract, it must follow that the plaintiff, on its part, bound 
itself (not expressly, but impliedly), if it did use gas for power 
purposes, to take it from the plaintiff and from no other source.

This contention, however, is, to my mind, undermined by 
the consideration that, if it be correct, then, if the defendant 
utilized any other motive power than gas, there would and could 
be no breach of the implied contract. And yet all the consider­
ations of initial expense agreed to be incurred and of low prices 
quoted based upon the assumption of the use of large quantities 
apply with just as much force in the case of the defendant’s use 
of another motive power than gas, as in this case, where the dc-
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fendant manufactures its own. And it seems to me. further, that 
these considerations would apply with equal force if it were eon- 
tended that there must he implied a covenant on the part of the 
defendant that it should continue in business during the exis­
tence of the contract for the purpose of fulfilling its part thereof. 
That is to say, the arguments derived from the agreement to 
undertake the necessary expenditure and the fixing of a scale of 
prices founded on the assumption of the consumption of large 
quantities of gas contemplated by the contract, apply as strongly 
in favour of (a) an implied covenant to use no other motive 
power than gas supplied by the plaintiff, and (b) an implied 
covenant to continue in business so as to be able to take the gas 
supplied by the plaintiff, as in favour of (c) an implied cove­
nant that, if gas is used by the defendant as a motive power, no 
other than that of the plaintiff’s shall he used by it.

The fact is that such an implied covenant as that to continue 
in business would he “tremendously strong’’ and “beyond all 
bounds,’’ as was said of a similar contention by Lord Esher in 
Ilamhjn v. Wood, [1891] 2 Q.B. 488, 49:$. Nor do I consider 
that either (a) or (c) would he assumptions, in any material 
degree, less strong than (b). They are based upon the same 
grounds as (b), and, to my mind, neither of them, at the time 
of the contract, was in the contemplation of the defendant, and it 
does not seem to me reasonable to hold that the plaintiff was or is 
entitled to assume that either of these unexpressed conditions 
was in the defendant’s contemplation.

The essence of the contract' in question is not a covenant, on 
the one part, to deliver all the gas required and a covenant, on 
the other, to take it. hut a covenant, on the one side, to supply 
gas as required on the terms mentioned and a covenant, on the 
other, to pay for gas actually taken on those terms. In this view 
I cannot help thinking that there was a complete and effective 
contract in writing for all the purposes the parties had in con­
templation. Therefore, there is no need to resort to conjecture 
to supply any supposed missing terms.

It is to be noted that the contract on the part of the plaintiff 
to supply gas is absolute. From destruction of plant by fire or 
from some other cause the plaintiff might at any time be incapa­
citated from fulfilling its contract. No provision is made to pro­
vide for this contingency. Were such a contingency to arise 
would the Court be called upon to insert in the contract a term 
safeguarding the plaintiff in this respect? I think that would 
not be seriously advocated. The parties chose to omit that term 
from the agreement and they must stand by that document.

Upon the best consideration I have been able to give this 
matter (which I find of no little difficulty) my conclusion is that 
it is not clear, from the documents and the circumstances of the
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case, that the parties must necessarily have intended that the 
suggested stipulation should exist, and that, therefore, it should 
not he imported into the written contract. There is no breach 
here of that written contract, and it is a dangerous thing to 
imply what has not been expressed, and it will not be implied 
unless “the Court is necessarily driven to the conclusion that 
it must be implied.”

11 ago art. J. A. (dissenting) :—It is the business of the plain­
tiffs to procure gas consumers and offer inducements.

With deliberation, in a carefully considered letter, over the 
signature of the chief officer and the corporate seal, the offer is 
made, and after the lapse of a week, in an equally formal way, 
that offer is accepted.

Does that written offer and acceptance express the intention 
of the parties, or must we imply a promise by the defendants to 
purchase not less than a certain quantity of gas every month ?

In construing a contract, a term or condition not expressly 
stated may be implied by the Court, but it must be clear that 
the contracting parties intended such terms or conditions to be a 
part of the agreement.

The absence of such a stipulation in this offer may have been 
the inducement to give the acceptance.

Observe the terms, “we will supply your firm with all arti­
ficial gas for power purposes at the rate of, etc.” This is the 
offer accepted. “All . . . gas for power purposes.” All the 
defendants want? All they may take from the plaintiffs? All 
the defendants may demand? Does this express or imply a pro­
hibition against getting gas from other sources, or manufactur­
ing it? There is not an express promise to take any certain 
quantity. Must we imply a promise or prohibition ?

The price is fixed by the quantity taken. If more than 500,000 
cubic feet. 75c. per 1,000; if more than 400,000, 78c. ; if less than 
this $1. It seems to me that the increased price for the smaller 
quantity is all the plaintiffs can rely upon. This is the pro­
vision in anticipation of the defendant’s future increasing or 
decreasing necessities or demands.

Under the circumstances, I do not think it is for the Court to 
reform the agreement. It is for the Court to interpret what the 
parties themselves carefully and deliberately put in writing.

The appeal should be dismissed.

Appeal allowed, Cameron and 
IIaggart, JJ.A., dissenting.
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SCULLY y. ONTARIO JOCKEY CLUB.
Ontario High Court, Mi'Idtrton, ./. Xovember 21, 1912.

1 Parties ($ 11 A 1—97b)—Proper and necessary parties—Numerous 
parties—Construction ok instruments.

Ont. Con. Rule 201 as to class representation orders can only be 
invoked where the right of the class to be represented depends upon 
the construction of an instrument, and those rights are sought to l*e 
ascertained.

2. Parties ($ II A 1—076)—Proper parties defendant—Numerous par 
ties—Torts.

Ont. Con. Rule 200 as to class representation orders cannot le in­
voked by a plaintiff to have one member of a voluntary association 
appointed to represent all the other members, in an action for trespass 
and assault committed at the instance of that defendant on behalf of 
the association.

[Bedford v. Ellin. 11001] A.C. 1, referred to.]

Motion for an order under (’on. Rule 201 (Ont. Consol. Rules 
of Practice, 1897), appointing the defendant Seagram to repre­
sent all the members of the Canadian Racing Association.

The motion was dismissed.
,/. I*. McGregor, for the plaintiff.
C. F. Ritchie, for the defendants.

Middleton, J.:—The action is brought by a “bookmaker,” 
who alleges that he was ejected from the grounds of the Hamil­
ton Jockey Club by a private detective employed by the Can­
adian Racing Association ; which is a voluntary association that 
had undertaken to b the grounds of the club during a race 
meeting. The plaintiff charges that this ejecting was a tres­
pass and assault, and he claims damages for it.

I think the \u>.ion is entirely misconceived. Rule201 can only 
be invoked where the right of the class to be represented depends 
upon the construction of an instrument. It is probable that 
the application intended to refer to Rule 200, which sanctions 
the making of an order authorizing any party to defend an 
action on behalf of all “numerous parties having the same 
interest.”

It is quite impossible to say that all the members of the Can­
adian Racing Association have the same interest. The plaintiff 
seeks to make them responsible for what he charges to be a 
tortious act committed at the instance of Seagram. The interest 
of the other members would be to cast upon Seagram the re­
sponsibility for any tortious act committed by or for him, and 
he would not be a fitting representative to defend them. Of 
course, if Seagram’s act was not tortious, then this action will 
fail, and the class will need no protection.

If the plaintiff is correct in thinking that he has been in­
jured by a body of tort feasors, as he swears, he must either
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content himself by suing those whom he selects from this body, 
or must give each an opportunity of defending himself.

No ease has gone so far as to justify an order such as sought, 
where the action is really a common-law action for trespass.

Tempirton v. Bussell (No. 1), [1893) 1 Q.B. 435, has been 
much qualified by what was said in Bedford v. Ellis, [1901] 
A C. 1 ; but it is as yet an unheard of thing that a pecuniary 
verdict should pass against a person without his being in fact 
sued.

Motion dismissed, with costs to defendant in any event.

.1/ of ion d is tn issc d.

Re SEATON
Ontario Ilii/h Court, Riddell, ,/. November 11, 1912.

1 Wills ($IIIB—80)—Devise and legacy—Description or benefi­
ciaries.

The words “the recipients of this will” may l>e construed as “the 
licncliviarivs under the will.”

-• Wills ($ III B—so)—Devise and legacy—Description of beneficiar­
ies—Tests.

for the purpose of ascertaining the persons intended to he benefited 
by ;i will, evidence of the names by which the testator habitually 
called certain persons is admissible.

(See Annotation, 8 D.L.lt. 96, on the subject of inaccurate description 
of beneficiaries.]

.'1. Wills ($111 F—115)—Devise and legacy—Partial intestacy—Bal­
ance OF LIFE INSURANCE.

When n testator purports to dispose of the proceeds of a lift* 
insurance policy by specific legacies to named persons, ami the legacies 
do not exhaust the face value of the policy, the legacies are not in­
creased, and there is an intestacy ns to the balance undisposed of.

I. Wills ($ 111 0—120)—Real property—Estates or interests created
BY WILL.

A devise of the testator's ‘‘real estate at 62 Muir avenue” has a 
wider meaning than a devise of ‘‘his house at. etc..” and will include 
a shop built on part of a garden adjoining ami formerly used with the 
house known as No. 62, the shop being erected close against the house 
and requiring the house for its support.

Motion by the executor* of the estate of the late Herbert 
Alfred Seaton for an order construing his will, under Con. Rnlc 
938.

./. //. Spruce, for the executors.
IV. .V. Tilley, for Mrs. Hunt.
K. C. Catiamck, for several parties.
■1. It. Cartwright, K.C., for the Attorney-General.

Riddem., J. :—The late Herbert Alfred Seaton left hia last 
will and testament dated March 19th, 1912, which I am now
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asked to interpret. I had the original will sent for and find that 
it is written on a law-stationer’s blank—all the blanks have not 
been filled up—and the following is how the doeument ap­
pears:—

“This is the last will and testament of me Herbert Alfred 
Seaton of the City of Toronto, 02 Muir Avenue, in the County 
of York, and Province of Ontario made this nineteenth day of 
March in the year of our Lord one thousand nine hundred and 
twelve.

1 revoke all former wills or other testamentary dispositions 
by me at any time heretofore made, and declare this only to be 
and contain my last will and testament.

1 direct all my just debts, funeral and testamentary expenses 
to be paid and satisfied by my executors hereinafter named as 
soon as conveniently may be after my decease. Peter Humphrey 
and John McIntosh each of the City of Toronto.

I give, devise* and bequeath all my real and personal estate 
of which I may die possessed in the manner following that is to 
say:—1. To Mrs. Hunt and her two sons my real estate at 62 
Muir Ave., Toronto. 2. All the household furniture except the 
two parlors and the fast and loose fixtures of the store including 
show cases, refrigerators, etc., to be sold by auction and after 
all expenses being paid to be divided equally among five children 
of Mrs. Janies Hussy.

3. The sum of $2,000 insurance in tlie United Workmen as 
follows:—

(1) Five hundred dollars ($500) to Olivet Baptist Church 
through the trustees of Olivet Baptist Church, Toronto, (2) To 
Peter Humphrey $100, (3) To John McIntosh $50, (4) To Mrs. 
Hunt $100, (5) To William Hatch $50, (6) To Maggie Hatch 
$50. (7) Hatch, Jr., $50, (8) To Olivet Baptist Sunday School, 
Toronto, $100 for enlarging and building of Sunday School in 
connection with Olivet Baptist Church.

4. The sum of $1,000 of the Sons of England as follows:—I 
leave in the hands of the executors to carry out all payments of 
any money outstanding otherwise not specified in the estate and 
to divide the balance if any equally among the recipients of this 
will.

All the rt^idue of my estate not hereinbefore disposed of I 
give devise and bequeath unto

And I nominate and appoint 
to be execut of this my last will and testament.”

Then follow signature of the testator, a somewhat imperfect 
attestation clause, and the signature of two witnesses.

1. The first question is as to the “real estate at 62 Muir Ave., 
Toronto.”

The facts are that Seaton for many years owned a lot at the 
corner of Muir and Sheridan Avenues with a frontage of some
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ONT. 46 ft. on Muir and a depth of 109 ft. 4 in. on Sheridan. At first
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1912
he had a two-story brick building, a dwelling house at the N.W. 
corner of the two streets and known as 42 Muir Avenue, and he

s Rk
there resided—On the lot there was also a rough cast stable and 
the rest of the lot he used as a vegetable garden. In 1907 he 
made up his mind to open a store on Muir Avenue, having there­

Riddell. J. tofore been carrying on a grocery business on Yonge St. He 
borrowed $2,000 on the whole lot and proceeded to build a one- 
story rough east building adjoining his house which by that 
time had become 62 Muir Avenue : this he used as a store till the 
time of his death. The new building was erected close against 
his dwelling house, the only material dividing them being a 
sheeting of wood nailed against the outside wall of the dwelling. 
The dwelling he continued to occupy till his death. The store 
was built on part of his former vegetable garden, but the rest he 
continued to use as a vegetable garden till the time of his death. 
The store was at the date of the will and is now known as 64 
Muir Avenue. The stable is in the rear of part of 62 and part 
of 64: it was used by him for stabling his horse, and if the two 
numbers were divided according to the dwelling wall between 
house and store the stable would be cut in two. Photographs 
have been furnished me which shew that the two buildings are 
in fact very closely connected: although it cannot fairly be said 
that the buildings are one, the store would be in evil plight if 
the dwelling house were to be removed, not having any eastern 
wall of its own. I am satisfied that I must give effect to the 
words used by the testator (a) “my real estate” (b) “at.” If 
it had been the intention to devise only the house, the word 
“house” would have been used—in clause 2 when he has to 
speak of the store he uses the word “store”—and I can see no 
reason for supposing that had he intended to devise the house as 
distinguished from the store he would not have used the word 
“house.” Then if he had intended to devise only No. 62 there 
would have been no need to employ the word “at.” The devise 
is not “my real estate 62 Muir Ave.” but “my real estate at 
62 Muir Ave.”

It is contended that the word “at” in a will is synonymous 
with “in”—sometimes it is, but more often not. For example a 
devise of “all the estate ... I have ... in any lands 
. . . at Coscomb in the County of Gloucester” could not
cover lands the manor of Farmcott but only lands in Coscomh : 
Hoe v. Greening (1814), 3 M. & S. 171, so “lands situate at 
Donnstone” does not mean anything but lands situate within 
the parish and manor of Donnstone. per Fry, J., in Homer v. 
Homer (1878), 8 Ch.I). 758, at p. 764. “At or near” may mean 
“in or near”: Ottawa v. Canada Atlantic R. Co., 2 O.L.R. 336, 
4 O.L.R. 56, 33 Can. 8.C.R. 376.
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Rut it is common knowledge that “at” very frequently in­
deed is not synonymous with “in”—it is not precisely synony­
mous with “in” in the present instance, but even if the argu­
ment of the Deputy Attorney-General he adopted, it means “that 
is” or something of the sort. “At” means often “near” e.g. in 
Wood v. Stafford Springs, 74 Com. 437 ; Howard v. Fulton, 70 
Tex. 231 ; Harris v. State, 72 Miss. 960; Annan v. linker, 49 X.II. 
161 ; O’Conner v. A'adcl, 117 Ala. 595; Bartlett v. Jenkins, 22
N. H. 53; IV. Chicago St. Co, v. dnunimi. 7n III. App. 239.
And its original meaning is rather “near” than “in.”

In any use of the word, colloquial or scientific, I think it 
broad enough to cover the “real estate,” not only 62 Muir 
Avenue, but also that adjoining which is substantially one with 
62 Muir Avenue. The ordinary presumption against intestacy 
helps in the same direction. I shall therefore declare that all 
the “real estate” in the block passes by this devise.

2. The second question is what is excepted from the sale 
directed in clause 2?

In the will it reads thus : (2) All the household furniture 
except the two parlors, and, the fast and loose fixtures of the 
store including show cases . . .” a comma appearing after 
“parlors” and another after “and.” The punctuation rather 
assists the conclusion to which I had come without it, namely 
that all that is excepted is “the two parlors.” The regimen of 
“except” does not extend beyond “the two parlors” but is ex­
hausted at the comma following these words—and the following 
noun “fixtures” is in the same construction as “furniture.” In 
other words the word “except” is not understood and is not to 
be supplied after the conjunction “and.” The presumption 
against intestacy may perhaps be considered to help in the same 
direction.

3. In clause 3 the sum of $2.000 insurance in the A.O.U.W. is 
spoken of but only $1,000, is disposed of. What of the balance?

As the sums are specifically mentioned which the beneficiaries 
are to receive I can find no reason for increasing them in any 
respect. There is consequently an intestacy as to $1,000.

4. “Hatch Jr.” is given $50.
Mr. John Hatch has only two sons, William Hatch who is ad­

mittedly the William Hatch or legatee of $50 in the same clause 
3—and Nelson Hatch now about 18 years old and eight years 
younger than his brother. The testator was in the habit of re­
ferring to Nelson as “young Mr. Hatch” and “Hatch Junior.” 
There can be no doubt that Nelson Hatch is the beneficiary 
named : Lee v. Fain (1844). 4 Hare 201 at p. 251; Dowset v. 
Sweet, Amh. 175 and note ; Theobald, 4th ed., p. 221 ; Be Patrick 
Moran (1910), 17 O.W.R. 578; Be Catharine (Jordon (1911), 20
O. W.R. 528.

5. What does clause 4 mean?
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have been, in making his meaning plain. The best I can do is to 
find that the $1,000 is to be applied in making all payments for

Rb
and out of the estate which are not specified but which are neces­
sary. Such payments are not specified as have no fund speci­
fically provided for them—e.g. debts, funeral and testamentary

Riddell, J. expense*, costs of solicitors, etc., in administering the estate, 
executors’ commission, etc., etc.

fi. And who are the “recipients of this will?”
Literally speaking, the only recipients of the will are those 

who receive the will itself, the officers of the Surrogate Court : 
hut no doubt what is meant is “beneficiaries under the will”— 
and that means all who receive any benefit under the will: 1. 
Mrs. Hunt ; 2. and 2 Her two sons; 4 to 8 Mrs. Jas. Hussey’s 
five children ; 9. Olivet Baptist Church ; 10. Peter Humphrey ; 
11. John McIntosh; 12. William Hatch ; 13. Maggie Hatch; 14. 
Nelson Hatch; lô. Olivet Baptist Sunday School.

7. There is an intestacy as to (a) the household furniture of 
the two parlors (b) $1,000 of the A.O.U.W. insurance (c) any 
property not specifically mentioned. It is not known that the 
deceased had any next of kin. An enquiry will be directed by 
the Master in Ordinary as to this.

Costs of all parties, those of executors between solicitor and 
client, out of the residue in the first instance, but in any event 
out of the estate.

Jmlynif nt accord in (ft if.

ONT. REX v. MURRAY and FAIRBAIRN.

C.A.
1012

Ontario Court of Appeal. tianoir. 11ariaren, Meredith, and Mapre, ,1.1.A.,
and Lennox, ,/. November 1!». 1912.

Nor. 10.
!. XKW TUI Al. ( $ II—7)—CONVICTION OK ONE OK TWO DBKKXDANT8 AGAINST

WKMiiiT or muKxi'K—Joint conviction.
Thai the ronviction of ont* of two defendant* tried jointly for 

burglary ami theft was against the weight of evidence is no reason 
for granting a new trial to both under see. 1021 of the Criminal Code; 
but the rule is otherwise if the defendants have been jointly convicted 
of conspiracy, or if a new trial will tend to the administration of

I If. v. FeltoirrH, 19 I'.C'.Q.B. 4S, distinguished.]
2 Dkkimtions (f1—1)—Meaning «r “vouïict.”

The word “verdict” in sec. 1021 of the Criminal ('ode is confined 
to the findings of a jury.

Statement Motion by the defendants, on consent of the Junior County 
Judge of Middlesex, who tried the case, under sec. 1021 of the 
Code, for a new trial.

A new trial was granted the defendant Fairbairn.
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./. /«'. Cartwright, K.C., for the Crown.
/\ II. Bartlett, for the defendant*.

Maclaben, J.A.:—The two appellants were tried together in 
the county Judge * Criminal Court at London before the Junior 
Judge, for burglary and theft, and were both convicted. He 
granted them leave under section 1021 of the Criminal Code to 
appeal to this Court for a new trial on the ground that the ver­
dict was against the weight of evidence.

It was strongly argued on their behalf before us that if the 
conviction of either of the accused was against the weight of evi­
dence, they should both have a new trial, and a dictum of Robin­
son, C.J., in lii(/inn v. Ft limns, 10 C.C.Cj.li. 48. .14, was cited in 
support of this proposition. It is to be observed, however, that 
that was a case of conspiracy, as was also Hrgina v. (Jompirtz, 
0 Q.B. 824, where Lord Denman. C.J., laid down the same rule. 
No authority was cited to us, nor have 1 found any for such a 
rule in a case of burglary like the present. If this had been a ease 
of conspiracy it would have necessarily been applicable to them 
both. In my opinion the general rule is that laid down by 
Lord Kenyon, C.J., in II is v. Mate hi g, 6 T.R. <119 (also a case ol 
conspiracy), at 638, where he says that tin* Courts will grant 
or refuse a new trial acenrding as it will tend to the advance- 
meiit of justice. 1 do not find anything in the law or in tin* facts 
of the present ease to prevent the eases of these two appellants 
being considered separately, each on its own merits, ami if the 
evidence warrants it, different conclusions lieing arrived at.

According to the evidence the Arva Mill, a short distance 
north of London, was broken into on the night of March 27th, 
1912, the safe blown open and two small cheques and $178.1.1 in 
cash stolen. The empty cash-box was found in a field close to 
the road leading to London. Fairhairn gave evidence and said 
he was a pedler who had sold out his stock in Sarnia and Wat­
ford, and had beaten his way to London on a freight train 
arriving on Monday, March 26th, and that he slept in a barn 
in London West on Tuesday night, got two cups of tea at the 
house of the owner aliout 9 on Wednesday morning, having his 
own bread; that he met Murray for the first time in the public 
library; and that they were drinking in different hotels. When 
arrested on Wednesday afternoon he had $3.86 on his person. 
His story alwut his breakfast was corroborated and he was seen 
about 9 o’clock on his way to the city alone. The two prisoners 
were seen together several times during the day at hotels, a 
barber shop, etc. At one of the hotels Fairhairn put his hand 
into Murrays pocket and took out $11.1 in bills which were 
taken from him and delivered to the landlady for safekeeping. 
When arrested late in the afternoon Murray had $17 additional 
in bills and $22.42 in silver and coppers. When on his way to

ONT.

C. A.
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Murray

Fairhairn.

Mei laren. J. A.
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the police station he said several times that he had $18 when he 
came to London, but he was in a drunken condition when he 
said it. The denominations of the bills and the silver corre­
sponded generally with that taken from the cash-box, but none 
of it was identified except two silver coins—one a ten cent, 
piece worn smooth, with a very small hole near the edge, and an 
English threepenny piece, both of which had lain in the mill 
cash-box for some weeks. Murray did not go into the witness- 
box nor produce any evidence as to where he had come from, 
or where he had got these two coins or any of the money, and 
there was no evidence of his having been in London until the 
day after the robbery. In ray opinion he has made out no case 
for a new trial, and I think his appeal ought to be dismissed.

As to Fairbairn there is no evidence that the $3.86 found on 
him formed part of the money stolen, nor is there any evidence 
that he had ever seen Murray until the forenoon of the day 
after the burglary. It is difficult to accept his story as to his 
doings on the day in question, as a considerable part of it is 
inconsistent with the evidence of the other witnesses, but that 
may be due in part to- the drunken condition in which he then 
was. He appears to have suffered a prejudice from his familiar­
ity with Murray during the day after the burglary. No special 
reasons have been given for the granting of the leave to appeal, 
but it is probably on account of the weakness of the evidence 
against Fairbairn. On the whole, I am of opinion that a new 
trial should be granted to Fairbairn alone.

I am aware that in entertaining the appeal in this case we 
are giving to the word “verdict” in section 1021 of the Code 
a meaning that it does not usually bear. While the general 
dictionaries, l>oth English and American, mention its use in the 
popular or philological sense as when one speaks of “the ver­
dict of the people,” yet they all. so far as I have seen, confine 
its legal meaning to the findings of a jury. The same may be 
said of the English Law Dictionaries, and also of the American 
so far as I know, except that of Rapalje & Lawrence, which de­
fines it as “the opinion of a jury or of a Judge sitting as a jury 
on a question of fact.” This last definition has been approved 
in Carlyle v. Carli/lc, 31 111. App. 338. On the other hand some 
of the American Law Dictionaries not only define the w’ord as 
the finding of a jury, but add that it is inapplicable to the find­
ings of a Judge. Black’s Law Dictionary says, “It never means 
the decision of a Court or a Referee or a Commissioner;” and 
Abliott’s says, “The decision of a Judge or referee upon an 
issue of fact is not called a verdict, but a finding, or a finding 
of fact.” In Bearcc v. Bowker, 115 Mass. 129, Gray, C.J., says. 
“None but a jury can render a verdict”; similar language is 
list'd in Oti* v. Spmccr, 8 How. Pr. (N.Y.) 172; Knurr v.
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Petigo, 25 K»in. 652: McCullagh v. Allen, 10 Kan. 154; and 
Froman v. Patterson, 24 Ptic. Rep. 092.

I do not know of any English statute in which the word lias 
any other meaning than the finding of a jury, nor any Canadian 
statute where it can be otherwise construed, unless it be in this 
see. 1021 of the Code, which we are now considering. Nor 
am I aware of its being used in any other sense by any English 
or Canadian Judge or legal writer except by the Master of the 
Rolls (Jessel), in Krchl v. Burrell, 10 Cli.I). 420, where in a civil 
case tried by him without a jury he says, “I give a verdict for 
the plaintiff, and reserve my judgment for a fortnight.” This 
was said thirty-five years ago, but such use of the word does not 
appear to have been folllowed unless it be in the section which 
we are now construing (possibly because Jessel was more dis­
tinguished for his legal acumen than for his exact scholarship). 
It would have been much more satisfactory if Parliament had 
used unambiguous words that could not have given rise to the 
present difficulty. A further argument in favour of confining 
it to the verdict of a jury might be that in a case in which the 
Judge had sufficient doubts to justify him in alloxving an 
appeal, he xvould ordinarily give the benefit of the doubt to the 
accused and not convict him. However, as this point was not 
taken by the Crown, we do not now pass upon it, but reserve the 
right to do so hereafter in ease Parliament should not see fit to 
change the language of the section, and it should come before 
us for decision.

Lennox, J. :—I agree.

Garrow. Meredith, and Magee, JJ.A.. also concurred in the 
result.

New trial ordered.

TORANGUE (plaintiff, appellant) v THE CANADIAN PACIFIC 
RAILWAY CO. (defendants, respondents)

Saskatchewan Supreme Court, Norlands, Lamont, and Brown, JJ.
November 23, 1912.

Master and servant ($ II E—210)—Negligence or fellow workmen
WHILE ROLLING VP I AXIS ON FLAT CAB.

Where tin employee, while engaged with fellow workmen in rolling 
up timbers on flat ears, which timbers were similar to telegraph poles, 
lieing larger at one end than the other, and the only inference to be 
drawn from the evidence as to the cause of the accident is one of three 
alternatives: (1) the small end was rushed up too fast; or (2) the 
fellow employees of the plaintiff let go the big end when they should 
and could have held it; or (3) there were not sufficient men on the 
job to hold the timber up, a judgment by the trial Court in favour of 
the defendant will be reversed on appeal and judgment entered for 
the plaintiff for his damages sustained.

[Kostrom v. C.N.R., 3 D.L.R. 302, 21 W.L.R. 225, distinguished.]
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SASK. Appeal by the plaintiff from a judgment of the learned
g c District Court Judge for the judicial district of Regina in an 
1912 action for the recovery of damages. The facts, briefly, are that
----  the plaintiff, with other fellow-employees, was engaged on behalf

l or a noue 0f ^e defendants in rolling up timbers on flat cars. The timbers 
Canadian were similar to telegraph poles, being larger at one end than the
Pacific other, and were about the length of a ear. They were rolled

Kl ( °~ up on two skids, and the plaintiff’s position in the work was at
Statement the larger end of the timber. While one of these timbers was 

thus being rolled up it slipped back, striking the plaintiff on the 
leg, knocking him down, and causing a fracture of the large 
bone of the leg between the knee and ankle.

The appeal was allowed.
//. K. Sampson, for appellant.
J. F. Bryant, for respondent.

Nfwiend». j. Xewlands, and Lamont, JJ.. concurred with Brown. J.
Lsmont, J.

Brown, j. Brown, J. :—It is clear under the evidence that the cause of
the accident is to lie found in one of three alternatives: (1) the 
small end was rushed up too fast: or (2) the fellow-employees 
of the plaintiff let go the big end when they should and could 
have held it: or (3) there were not suffi ivent men on the job to 
hold the timber up. I am of opinion that the real cause is found 
in the evidence of Nick Dulski, where lie says:—

Homs Stark saitl, “Hurry up” to Martin (who was foreman on the 
job), saitl, “(juick, come on, come on!” I saw timber slip. The 
men at little end went too fast. The men at big end could not lift 
so fast ami could not hold timber, it was so heavy. The men at little 
end held the timber to place and the men at big end start to jump 
away. Plaintiff did not get time to get away, as he was close to end 
which came first and caught him. ... I let go and jumped when 
the timl>er starting to slip. Plaintiff did not let go. He was caught 
too quickly.

I am forced to this conclusion under the evidence notwith­
standing the fact that a number of logs had previously been 
rolled up in a similar manner and without accident. There must 
have been just sufficient difference in the speed with which this 
log was rolled up, or in the number of men at the larger end, 
as to cause it to slip in the manner in which it did. I am satis­
fied that the plaintiff was not in any way to blame—that the 
a evident occurred through no fault of his. He did his utmost 
to hold the log up, as was his duty, but when eventually he lei 
go he was unable to get out of its way. Under our law the 
defendants would lie liable, no matter which of the three sug­
gested alternatives wits the real cause of the accident. There 
was negligence either on their own part, or on the part of the 
plaintiff s fellow-employees. The learned trial Judge gave judg­
ment for the defendants without making any findings of fact
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and without giving any misons vxcept that, in his notes he says, 
“for similar ease see Ko&trom v. < 3 D.L.R. .302, 21 W.L.R.
225.” With deference, I think this ease is distinguishable from 
that one. There the accident was caused by the springing of a 
rail, and the appellate Court found that the springing of the 
rail under the circumstances was an exceptional and wholly 
unexpected occurrence, something that could not he foreseen. In 
this case that cannot be said. The natural tendency of running 
the small end up hurriedly was to greatly increase the weight at 
the large end and cause it to slip back; it was something which 
should have been anticipated. I am of opinion that the appeal 
should be allowed, the judgment of the trial Judge set aside, and 
judgment entered for the plaintiff for the amount of damages 
as follows;—$54 for hospital hill ; $40 for doctor s bill, and $300 
as general damages, making a total of $304. and his costs of 
action.

Appeal allowed.

SASK.
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NIORO v. DON ATI
(Decision No. 2.) ONT.

Ontario Divisional Court, Clutc, Sutherland, and Kelhf, .1,1. 
December 11, 1912. I). V.

1912
1. Master and servant ($11 B6—170)—Liability ok master—Negli­

gence or foreman—Workmen's Compensation for Injuries 
Act. R.8.O. 1897. CH. 160.

Where » fun-man in charge of Masting operations charges a drill 
hole with dynamite, nnd, forgetting that he has done so, orders one of 
the workmen to clean out the hole, and the workman is injured by an 
explosion of the dynamite, the foreman’s employer is responsible to the 
workman for such injuries under subsection (2) of sec. 3 of the 
Workmen’s Compensation for Injuries Act, R.S.O. 1897, eh. ltkr.

|Mtiro v. Donati, fi D.L.R. 310, affirmed.]
2. Evidence ($1111—810)—Admission—Payment of medical and hos­

pital expenses—Workmen’s Compensation Act (Ont.).
Contributions made by the employer before action towards the med­

ical and hospital expenses of an employee who afterwords sued him for 
damages alleging that he has been injured by the negligence of the 
employer's foreman and that the employer was liable therefor under 
the Workmen’s Compensation Act (Ont.) should not, in a subsequent 
action for the injuries, be taken as evidence of the payer's liability, 
unless expressly made upon that basis, but should count to his advan 
tage in assessing the damages.

[Alipro v. Donati, 6 D.L.R. 3Iff, affirmed.]
3 Evidence ($XIF—794)—Estimated earnings—Workmen's Comdex 

ration Act (Ont.).
Evidence that the workman was earning a certain sum per day at the 

time of the injuries complained of is not relevant for the ascertain 
ment of the “estimated earnings" during the three years preceding the 
injury which is an element In fixing the workmen’s compensation for 
the injury under the Workmen’s Compensation for Injuries Act. R.8.O. 
1897, ch. 160, eee. 7. ,

[A'i(/ro v. Donati, ff D.L.R. 310, affirmed.]

Dee. 11.
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ONT. 1. Master and servant (ÿlllili—171)—Compliance with commands— 
Liability op master—Negligence of foreman.

D. C.
1912

Wlierv a foreman in charge of blasting operations charges a drill 
hole with dynamite, and, forgetting that he has done so, orders ono 
of the workmen to clean out the hole, and where the workman had been

Donati.

told by his employer to obey the orders of the foreman, and did obey, 
the employer may be held liable in «lamages under sub-sec. 3 (as well 
as under sub-sec. 2) of sec. 3 of the Workmen’s Compensation for 
Injuries Act, R.8.O. 1897, ch. 160.

[Osborne v. Jackson, 11 (j.It.T). <519; ('«»./• v. Hamilton Sewer Pipe 
Co., 14 O.R. 300; Lefebvre v. Tret he wc y Silver Cobalt Mine, 6 D.L.K. 
195, 3 O.W.N. 1335; Evans v. .Utley, [ 1911] A.C. 674. 678, referred 
to.]

5. Master and servant ($ 11 K5—256)—Superintendent as fellow ser­
vant R.S.O. 1897 (Ont.), ch. 160, sec. 3, bcb-bro. 2.

Under sub-sec. 2 of sec. 3, Workmen’s Compensation for Injuries 
Act, R.8.O. 1897, ch. 160, giving to workmen the same right of com­
pensation and remedies against the employer as if the workman was 
not in the service of the employer for personal injuries caused by 
reason of the negligence of any person in the service of the employer 
who has any superintendence intrusted to him whilst in the exercise 
of such superintendence, it is not necessary that such superintendence 
should be exercised directly over the workman injured, or that the 
workman should lw* acting under immediate orders of such superin 
tendeuce, and it is enough if the superintendent ami the workman are 
l»oth employed in the furtherance of the common object of the employer, 
although each may be occupied in distinct departments of that com­
mon object ; but the case is much stronger where the plaintiff was 
under the orders of the foreman doing the work in question.

\ Darke v. Canadian General Electric Co.t 4 D.L.R. 259, 3 O.W.N. 
817 ; Kearney v. Nichols, 76 L.T.J. 63, followed.]

Statement Appeal by the defendant from the judgment of Lennox. J., 
at the trial, Nigro v. Donati, 6 D.L.R. .316, 4 O.W.N. 2.

The appeal was dismissed.
C. A. Moss, for the defendant.
4V. W. Howell, K.C., for the plaintiff.

Cuite, J. :—The action was tried at Port Arthur by Lennox, 
J., without a jury, on the 5th June last, and judgment in favour 
of the plaintiff for $1,446 was given on the 10th September, 
from which judgment the defendant appeals.

The defendant was a contractor engaged at the time of the 
accident in blasting rock for a sewer in one of the streets at Port 
Arthur. The plaintiff was in his employ assisting at the work. 
It would appear that the defendant with some care had selected 
one Galzarino who had had a long experience in the handling 
of dynamite, and placed him in charge of the work.

Five holes were drilled to receive the dynamite. Numbers 
1 and 2 were charged with dynamite by the foreman Galzarino. 
These two charges were exploded without injury. Number 3 
was also charged (it is alleged, also by Galzarino) with a small 
amount of dynamite. This was left unexploded, and without 
notice to the men. The plaintiff, without knowledge that the 
hole contained dynamite, proceeded with the defendant person­
ally to drill the hole deeper. A short drill was used; a longer 
drill was required. This was sent for. The defendant, fortun
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ately for him, turned away from the hole when the plaintiff 
struck another blow. The charge exploded, and the plaintiff re­
ceived the injuries complained of.

It was strongly urged by Mr. Moss that Galzarino, although 
foreman in a sense, and having the right to dismiss the men 
then engaged upon this job, yet did not have superintendence 
intrusted to him within the meaning of sec. 3, subsec. 2, of the 
Workmen’s Compensation for Injuries Act.

The trial Judge found as a fact that the evidence did bring 
the case within the Act.

We think the evidence is clear upon this point. The defend­
ant. says : “I engaged a competent foreman of twelve years’ ex­
perience, Galzarino. On the morning of the accident I had men 
working there. I said to them, “This is your foreman. If this 
man sends a man home I stand by him.’ M

“Q. Did you tell Joe that? A. Yes, I said to Joe, ‘You have 
nothing to do with the loading or the unloading of the dynamite. 
I pay a man more wages than you to do that.’

Q. Who looks after the cleaning out of the holes? A. The 
foreman.

Q. He is the person who superintends that? A. Yes, that is 
his duty.

Q. lie was on hand with you and superintended Joe in the 
cleaning out of these holes ? He was there? A. Yes, he was 
there with the dynamite. He was standing behind.”

The foreman stated that he had acted as foreman for seven 
years in the handling of dynamite. That he was foreman for 
Donati and was hired because of such experience. That he was 
in charge of the work that day, and Donati was there also. That 
lie loaded the two holes and exploded them. That he put a cover 
on the other holes. That five holes were drilled altogether, and 
two others were covered. He further states that the holes were 
2i/j feet deep, and 1% sticks of dynamite was put in, or 1i/o.

The trial Judge has found, and we think the finding is amply 
supported by the evidence, that the five holes were drilled on the 
morning of the accident, and the drilling was only completed a 
few minutes before the explosion of this hole No. 3, that the hole 
in question was deliberately, or at all events, intentionally, 
charged by someone. There was only one person who had the 
right to do this. This was Galzarino, the foreman, who came 
upon the works that morning, and who was expressly and dis­
tinctly put in superintendence of the works being carried on, 
and particularly of the blasting operations, and which included 
as incident thereto, drilling, plugging, cleaning out. loading, cov­
ering, and firing. The defendant put the plaintiff under the 
charge of the foreman as his assistant. He assisted in exploding 
the first and second holes, and the foreman then set him at work 
cleaning out the third hole and watched him for at least part of
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Donate.

the time he worked at this. The defendant came along and 
assisted the plaintiff in this work, and had only temporarily 
stepped aside to look for, or speak to the foreman in possession 
of the dynamite, and swears that no one else at the works that 
morning had dynamite.

He further says upon the undisputed facts and circumstances 
given in the evidence in this case, “I am not prepared to accept 
Galzarino’s statement that he did not put dynamite in the hole 
in question, although it is possible that he is saying what he be­
lieves to be true, but on the contrary, I think that the only 
reasonable conclusion to be reached is, and I find it as a fact, 
that Frank Galzarino did place dynamite in hole No. 3.”

This we think the only proper inference to draw upon the 
evidence, and that doing so, we have the simple case of the fore­
man himself partially filling the hole No. 3, and giving no warn­
ing that the same was only partially filled or contained dyna­
mite ; and having forgotten the fact, set the plaintiff to work to 
clean out the hole, from which work, and while so doing, the 
accident occurred.

It seems to us the clearest kind of case against the defendant. 
It was negligence of the grossest kind by a person having super­
intendence within the meaning of the Act. The case also clearly 
falls within subsec. 3 of sec. 3 of the Act, as the plaintiff had 
been expressly told to obey the orders of the foreman, at whose 
instance he did the work : Osborne v. Jackson, 11 Q.B.D. 619 : 
Cox v. Hamilton Newer Pipe Co., 14 O.R. 300. In Kearney v. 
Nichols, 76 L.T.J. 63, it was held that it is not necessary that 
such superintendence should be exercised directly over the work­
man insured, or that the workman should be acting under the 
immediate orders of such superintendence. It is enough if the 
superintendent and the workman arc both employed in further­
ance of the common object of the employer, though each may be 
occupied in distinct departments of that common object. This 
principle was applied by this Court in Darke v. Canadian Gen­
eral Electric Company, 4 D.L.R. 259, 3 O.W.X. 817.

The present ease is a very much stronger case. Here the 
plaintiff was under the orders of the foreman doing the work 
in question. Of course there must be reasonable evidence from 
which the inference may be drawn. Here, in our opinion, the 
evidence was such as to raise a necessary inference that the hole 
in question was charged by the foreman. See Lefebvre v. 
Trcthcwey Silver Cobalt Mine, Limited, 5 D.L.R. 195. 3 O.W.X. 
1535: Evans v. Astley, (19111 A.C. 674. at p. 678.

The appeal should be dismissed with costs.

Sutherland, J.

Kelly. J.

Sutherland, J. :—1 agree. 

Kelly, J. :—I also agree.
Appeal dismissed.
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REX v. COOK.

Ontario Hiyh Court, Kelly, ./.. in Chamber*. November 23. 1912.

1. Intoxicating liquors ($lü K—78)—Sales to intemperate personh- 
‘'Public place” depined.

An hotel is not u “publie place” within the meaning of hoc. 19
of 2 (ïeo. V. eh. 35, amending the Liquor License Act (Ont.) ; such a
“public place” must be a street, square, park or other open place.

[Cane v. Story, L.R. 4 Ex. .119, referred to.]

Motion by the defendant for an order quashing a conviction 
for being found upon a street, and in a public place, in an in­
toxicated condition owing to the drinking of liquor in a muni­
cipality in which what is known ns a local option hv-law was in 
force.

The conviction was quashed.
J. Havcnun, K.C., for the defendant.
Colin 8. Camn-ou, for the magistrates.

Kelly, J. ;—Two of the grounds relied upon in support of 
the motion are: (1) that the information shews no offence under 
the statute, and. (2) that the accused was not found in an in­
toxicated condition upon a street or in a public place.

The form of information as returned is that the accused 
“between June 30th and July 30th, 1912, at Lions Head did un­
lawfully, was intoxicated contrary to the provisions of the 
Liquor License Act, upon a street or in a public place in the 
Township of Hast nor.” It hears upon its face evidence of hav­
ing been amended, and it is clear that as first drawn it read, 
“was intoxicated contrary to section eightv-six of the Liquor 
License Act,” rfhd that the amendment made was by striking out 
the words “section eighty-six” and substituting therefor the 
words “the provisions,” and by adding after the words “Liquor 
License Act,” the words, “upon a street or in a public place 
in the Township of East nor.”

From the appearance of the document the conclusion might 
he reached that the amendment was made after the accused had 
pleaded “not guilty.” If the only objection to the conviction 
were that it does not shew an offence, I should feel disposed to 
quash the conviction on that ground ; hut I do not rest my 
judgment upon that, hut on the other ground mentioned.

Three different forms of conviction have been returned, one 
being “that said John II. Cook was intoxicated on a street and 
in a public place in the Township of East nor on July 8th, 1912,” 
another: “That said defendant did get intoxicated in the Wil­
liams hotel in the Township of East nor on July 8th, 1912,” and 
the third: “That the said J. II. Cook on the 8th day of July, 
1912, in the Township of East nor in the county of Bruce was 
found upon a street and in a public place at Lions Head in the

ONT.

II. c..r
1912

Nov. 23.

Statement



[8 D.L.R.218 Dominion Law Reports.

ONT.

H. C.J.
1912

Rex

Township of Eastnor in the said county in an intoxicated con­
dition owing to the drinking of liquor contrary to the Ontario 
Liquor License Act and amendments thereto, there being then 
in force in the municipality of the township of Eastnor a by­
law passed by the municipality of Eastnor under section 141 of 
the Liquor License Act commonly known as the local option 
by law.”

While there is quite sufficient evidence that the accused was 
intoxicated, there is no evidence that he was found intoxicated 
on a street or in a public place, unless effect be given to the 
contention set up on behalf of the magistrates that the Williams 
hotel in Lions Head, in which the accused was intoxicated, is a 
public place.

The intention of the amendment to the Liquor License Act 
made in 1912, 2 (leo. V. ch. 55, sec. 13, was to protect the public 
from being met by the sight of intoxicated persons on streets, 
and in public places of a character similar to streets, where the 
public generally have a right to he; and in making use of the 
words “any public place,” it was no doubt intended that it 
should apply to a place ejusdem generis with a street, and not 
to a place such as the hotel in question.

The words used in the judgment of the Divisional Court in 
Regina v. Bell, 25 O.R. 272 (at p. 273), are apt to this case, viz.: 
“To be within its provisions an offence must have been commit­
ted in a public place such as a street, square, park or other open 
place.” Another case which is strikingly like the present one 
is Case v. Story, L.R. 4 Ex. 319. That was a case where a 
hackney carriage driver, standing on the premises of a railway 
company by their leave, for the purpose of accommodating pas­
sengers by their trains, was requested by a party to drive him, 
and refused; and it was contended that he was bound to do so 
under the statute which provides that every carriage which 
shall be used for the purpose of standing or plying for hire 
in any public street or road in any place within a distance of 
five miles from the general Rost Office in the City of London 
shall lie obliged ami compellable to go with any person desirous 
of hiring such hackney carriage.

Kelly, C.B.. in his judgment, at page 323, says; “We have to 
consider the subsequent words of the definition ‘in a public 
street or road.’ Tt is clear to me that railway stations are not 
either public streets or public roads. They are private pro­
perty; and although it is true they are places of public resort, 
that docs not of itself make them public places. The public 
only resort there upon railway business, and the railway com­
pany might exclude them at any moment they liked, except 
when a train was actually arriving or departing. For the pro­
per carrying on of their business they must necessarily open 
their premises, which are, nevertheless, private, and in no pos-
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sible manner capable of being described as publie streets or 
roads.” And at page 1124. when referring to the contention of 
counsel that “place” is a large term, be says: “We must take 
it as only meaning a place cjusdem generis with a street.”

A perusal of the report of Curtis v. JCmhrcy ( 1872 *. L.H. 
7 Ex. 969, is helpful in arriving at the meaning to be given to 
“a public place.” There Rramwell, IV, in defining the meaning 
of “road” which was referred to in the statute then under con­
sideration, and which was used in giving the interpretation of 
the word “street” used in that statute, said that it “must be a 
road over which the public have rights.”

“Public place” in section 13 above, especially when taken in 
connection with the word “street” which precedes it, must mean 
a place over which the public have rights as over a street, and 
not a place where, as a hotel, persons are permitted to go for 
accommodation such as a hotel affords.

I am unable to agree with the contentions set up that the hall­
way and rooms of the hotel, where alone the accused was found 
intoxicated at the time in question, is a public place within the 
meaning and intention of section 13 of the amending Act, and 
the conviction on that ground alone, apart, from any others, must 
be quashed with costs.

Though giving protection to the magistrates, I must draw 
attention to the loose and unsatisfactory manner in which the 
papers in this case, such as the information and conviction and 
amended convictions, were prepared.

Conviction quashal.

FRANKEL v CITY OF WINNIPEG et al.

Manitoba King's Bench, Galt, J. November 29, 1912.

1. Mandamus ($11 A—76*)—Procedure—Motion roe, how made.
A motion for n mandamus should lie made on behalf of the Sovereign 

ex rel. the prosecutor.
2. Mandamus ($ T A—4)—Other remedies—What is essential to en

TITLE APPLICANT TO WRIT.
To entitle an applicant to a mandamus he must have a legal right 

to the performance of some duty of a public and not merely of a private 
character, and there must be no other effective, lawful method of 
enforcing the right.

[8 Encye. Laws of England, MO, 529, 546, referred to.]
3. Buildings ($IA—7)—Buildino permits—Proceedings to compel is

ruance op building permit—Burden of shewing right to permit
—Mandamus.

In a mandamus proceeding to compel the issuance of a building per 
mit, the onus is upon the applicant to shew that he is in all respects 
entitled to the permit in question.

[As to the subject generally of “Municipal regulation of building 
permits,” see Annotation, 7 D.L.R. 422.]
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4. Buildings ($ I A—7)—Building permit»—Necessity for written ap­
plication UNDER BY-LAW OF THE CITY OF WINNIPEG.

The application for » permit iirovhled for in paragraph If of the 
building by-law of the city of Winnipeg (by-law No. 4283) before a 
permit will issue, means a written application.

Buildings (9 I A—7)— Building permits—Tender or written appli­
cation NOT EXCUSED BY PREMATURE REFUSAL OF OFFICER TO ISSUE

A refusal on the part of a municipal officer to grant a building 
permit before a written application is made therefor, pursuant to a 
by-law, does not excuse the necessity for a tender of such written 
application ns a condition precedent to the applicant's right to com 
pel the issuance of the permit.

»i. Buildings ($ I A—7)—Building permits—Right of city to charge
FEE FOR ISSUANCE OF BUILDING PERMIT.

A city him a right to charge a moderate fee for the issuing of a 
building permit.

|("By of Montreal v. Walker, Montreal L.R. 1 Ij.B. lt>9, followed.|
7. Buildings ($ I A—7)—Building permits—Application for mandamus

TO COMPEL ISSUANCE OF PERMIT—MOTIVE OF APPLICANT IMMATERIAL 
WHERE LEGAL RIGHT ASSERTED.

On a motion for a mandamus to compel the issuing of a building 
|M»rmit. where the applieaats are asserting a purely legal right, their
motives eaimot lie inquired into. (I)ietum per Unit, .1.)

h. Buildings ($ I A—7)—Building permits—Box a fidks or applicant— 
Purpose of building, materiality of.

Where npplieants for a building permit were not acting bo mi fide in 
respect of their building, but were following out a system of seleeting 
lots of land in portions of the vity where high class residences pro
vailed, and threatening to build apartment blocks on such lots, with
a view to being bought out by the residents of the neighbourhood, such 
a course of conduct, though it might be termed reprehensible from a 
strictly moral point of view, is nevertheless within their legal rights. 
( Dictum per (bill, .1.)

!». Kstoppel (9 1 A—9)—Municipal building permits—Conditions pee-
CEDI

The rule of law that where one party to a contract refuses to per 
form his part, the other party is freed from the obligation to perform 
any conditions precedent liefore he van maintain an action for the 
breach thereof, does not apply to wrongs indejiemlent of contracts, so 
as to waive the necessity for performing conditions precedent required 
in order to obtain a permit issuable by a public authority (ex. gr. n 
building permit), although the permit was refused upon other ground.*.

Motion for a imtndiimus to compel the issuing of a building 
permit.

The motion was refused.
.1. K. Ifuskin, K.C., and /'. ./. Montague, for ants.
7*. A. Hunt, and ./. Prud homme, for defendants.

Galt, J.i—This is an application for a mandamus. Tin- 
proceedings are of a somewhat unusual nature. On October 1(1. 
1912, Frank Frankel and Maurice Frankel obtained an order 
from Mr. Justice Macdonald, granting them leave to proceed 
with an nation for mandamus against the city of Winnipeg 
and K. II. Rodgers, building inspeetor thereof, commanding and 
requiring the city of Winnipeg and the s?iid building inspector.

5

5
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< therwise called inspector of buildings, to issue to tin* said Frank 
Frankel and Maurice Fi or to tin* said Maurice Frankel,
a certificate required under, and provided for in, the by-laws of 
the city of Winnipeg, in such ease made and provided, in order 
that said Frank Frankvl and Maurice Fr or the said
Maurice Frankvl, may commence tin* erection of a house, 
building, or apartment hloek upon lot .">2, according to a plan 
of part of lot Kfi, according to the Dominion Government survey 
of the parish of St. dames, registered in the Winnipeg land titles 
office, as plan No. 1352; excepting out of said lot the most east­
erly 13 feet in depth thereof, according to the plans and specifi­
cations for such building submitted to the said building inspec­
tor, by way of motion, notice of which motion shall la* given in 
the ordinary manner to the city of Winnipeg and the said build­
ing inspector, and tin* said motion may In* prosecuted upon 
affidavit or other evidence.

Pursuant to said order a notice of motion was served upon 
the city of Winnipeg and K. II. Rodgers, and affidavits were read 
by Iwith parties in support of their respective contentions. No 
action has liven commenced by the applicants, and, in the absence 
of pleadings. 1 am left to spell out the rights of the parties as 
best I can from their affidavits and arguments. It appears that 
shortly prior to October. 1912, the applicants prepared plans 
of their proposed building and submitted the same to the build­
ing inspector. The applicants sav that the building inspector 
approved of the plans on a Saturday and promised to issue the 
requisite permit on the following Monday.

On the following Monday the applicants say they 
on the said building inspector and requested the issue of the 
said permit, when the inspector stated to them that he had been 
directed by the Fire, Water and Light Committee, not to issue 
any further permits, and he refused to grant the same, 
he stated that the plans and specifications were perfectly satis­
factory in every respect, and the applicants were given to under- 

tliat the refusal was on account of sonic “ between 
the city and certain residents of Armstrong's Point, with refer­
ence to a sewer on Assiniboine avenue, etc.

In a subsequent affidavit the Frank Frankel, says
that on the 2nd day of November, 1912 ( many days after service 
of the notice of motion herein), lie attended on the building 
Inspector ami delivered a letter to him, and offered to pay him 
whatever fee was required for the issue of a permit, and then 
tendered him the money ; which he refused to accept; and that 
he also offered and requested to In* allowed to sign any appli­
cation or other form which the city of Winnipeg might require 
in connection with the issue of a building |s*rmit.

David W. Bel I house, the applicants' architect, says that on 
the Monday morning referred to. when he at the office
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of the building inspector, he was ready and willing, on behalf 
of the applicants, to pay whatever the proper fee was for the said 
permit ; but immediately upon his entering the office of the said 
building inspector, the latter told him that he could not issue 
the permit, and had been instructed not to do so, and he (Bell- 
house) did not therefore pay or tender the said Rodgers the fee.

Mr. Bel I house’s affidavit also contains the following state­
ment:—

(3). Tbut the only document in the nature of nn application for the 
issuing of a building permit which, to the lieat of my knowledge, 
information and belief, is ever signed by or on twhalf of the applicant 
for such permit, is a document which is prepared by or in the office 
of the building inspector after the plans and specifications have been 
approved ; such document containing general particulars of the said 
building, and the said document is signed by or on liehalf of the 
applicant at the actual time of the issue of the permit, and in this 
case, the building inspector had all the necessary information for 
filling in the said document and the applicants were ready and willing 
to sign the same, and I was ready and willing to sign the same on 
their behalf.
The building inspector himself says that neither the said 

Frank Frankel nor Maurice Frankel, nor either of them, has 
paid or offered to pay him any fee in respect of, or for, a build­
ing permit for said building, and he points out that the permit 
fee is fixed by a sliding scale set forth in the building by-law, 
and that Frankel could not tell him the cost of the proposed 
building.

The inspector also denies the receipt of any written applica­
tion for a permit, except a letter from the applicants’ solicitors, 
which says nothing as to cost.

From the affid ivits and exhibits, I gather that the applicants 
duly submitted their plans, but omitted to make any written 
application for a permit, and did not tender any definite fee for 
such permit, apparently considering that the inspector’s refusal 
to grant a permit rendered any further application or tender 
useless.

The Winnipeg charter, as amended by the statutes of Mani­
toba for l!)0ti, eh. 95, sec. 7, provides, under the heading 
“By-laws”:—

703. The city may past by In we not inconeietent with the provisions 
of any Dominion or Provincial statute,

(2N) for regulating the erection of buihlinge. verandahs and other 
structures external to buildings, etc.

On April 29. 1907, the city of Winnipeg passed by-law No. 
428.1, “to regulate the construction, alteration, repair, removal 
and inspection of buildings in the city of Winnipeg, and to pre­
vent accidents by fire.”

The following extracts from the by-law relate to the matters 
in depute upon this motion:—
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Sec. 1. There shall lie in the eity of Winnipeg a department to MAN. 
lie called the department for the inspection of buildings, which shall 
lie charged with the enforcement of the provisions of this by-law as '
hereby enacted for the survey and inspection of buildings and the ___
protection of the same against fire or accident. Krankki.

2. The staff of said department shall consist of a chief, to be known r.
as the inspector of buildings, and as many assistant inspectors as may ... m °1'\\ IN NIPKOhe found to be necessary from time to time.

7. It shall lie the duties of the ins|iector. as chief of his department, fiait, J
to issue permits for the erection, enlarging or alteration of buildings, 
in accordance with the pro visions of this by-law ; keep a record of 
the same, with a description of the construction, sanitary appliances, 
heating apparatus, electric apparatus, elevators, fire eaea|ies, and all 
matters relating to the construction or alteration of buildings in the

V. It shall lie the duty of the inspector, on receipt of an application 
for a permit, accompanied by the plans ami specifications for the pro­
posed building, or alteration, to carefully examine the same, and a seer 
tain if the supports, lien ms, and construction of the proposed building 
are properly shewn in said plans and described in the said specifies 
lions, and that they are in accordance with the provisions of this 
by-law. If the inspector is satisfied that they conform to this by law 
he shall, within a period of three days from the date of application, 
issue a permit as hereafter provided for. If they do not conform to 
this by-law, he shall refuse to issue such permit.

20. If the inspector of buildings for the city of Winnipeg shall, 
contrary to the provisions of this by-law. permit or wilfully neglect or 
refuse to prevent the erection, placing or repair or alteration of any 
building or any erection, wholly or in part put up, erected, repaired 
or altered or placed contrary to the provisions of this by-law, he shall 
lie liable to the jienaltiea of this by-law.

21. Should any «piestion arise lietween the inspector and the owner 
or his legal representatives, or should the said party object to any 
order or decision of the insjicctor, he or they shall have the right within 
three days after the giving of such order or decision to appeal from 
the same to the board of appeal hereafter referred to.

24. The tioard of npjienl shall consist of three mendiera of the city 
council. The appointment of said lioard of appeal to lie made annually 
by the city council.

35. There shall lie levied and collected from every applicant for a 
building permit, whether the application is for a new building or for 
repairs, alterations or additions to a building, when the cost of such 
building, repairs, alterations, or additions, does not exceed the sum of 
♦500, the fee shall lie 30c.; over ♦5<Mf and not exceeding ♦1,000, ♦!; 
over ♦l,00o and not exceeding ♦5,000, ^2. With an extra charge of 
50c. for each additional ♦5,000 or fractional part thereof.

Under paragraph 35 the fee for building permits is fixed on 
a sliding scale, depending upon the cost of the building, repairs, 
alterations or additions.

A portion of the material read upon the motion on behalf of 
the respondents went to shew that the applicants were not acting 
tioni fide in respect of their building, but were following out a
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system of selecting lots of land in portions of the city where 
high class residences prevailed, and threatening to build apart­
ment blocks on such lots with a view to being bought out by the 
residents of the neighbourhood. Such a course of conduct might 
well be termed reprehensible from a strictly moral point of view ; 
but in this case the applicants are asserting a purely legal right, 
and their motives cannot he inquired into. On tin* other hand, 
the onus of establishing their legal position necessarily rests 
upon the applicants.

The first point which arises for decision relates to the pro­
cedure adopted by the applicants.

The rides relating to the granting of a mandamus an* rules 
Nos. 875 to 888 inclusive. Prior to these rules the English pro­
cedure in force in Manitoba provided for two separate kinds of 
mandamus; firstly, the prerogative writ, which did not require 
the bringing of any action; and secondly, a mandamus to be 
obtained by action pursuant to the Common Law Procedure 
Act, 18f>4, and subsequently amended by the Judicature Act.

No argument was addressed to me with reference to these 
separate forms of mandamus, as the parties seemed to consider 
that the order made by Macdonald. J., was conclusive as to the 
right of the applicants to frame their motion as they have done.

I find it difficult to give effect to the procedure adopted by 
the applicants for the following reasons;—

Rule 875 enables the plaintiff to issue a statement of claim 
asking for a mandamus commanding the defendant to fulfil any 
duty in the fulfilment of which the plaintiff is personally inter­
ested. Rule 877 provides that no writ of mandamus shall here­
after be issued in an action; but a mandamus shall l>e by a 
judgment or order, but shall have the same effect as a writ of 
mandamus formerly had. Rule 879 provides that nothing in the 
preceding ndes contained shall take away the jurisdiction of the 
Court to grant orders of mandamus, nor shall any order of man­
damus issued be invalid by reason of the right of the prosecutor 
to proceed by action for mandamus; but in all cases the claim 
for a mandamus shall be proceeded with by action under the 
preceding rules, unless leave is granted by the Court or a Judge 
to proceed otherwise.

Rule 885 provides that in ail cases in which application for 
mandamus is made by motion the application for the said order 
may lie made to the Court on affidavit upon leave l»eing granted 
as provided in rule 879. and upon notice in the ordinary manner 
to any person who may, in the opinion of the Court or Judge, 
be affected by the order, if made.

The draftsman of the almve rules appears to have had a 
vague idea that the remedy previously given by prerogative 
writ of mandamus was to 1m* preserved in our procedure, but 
modified by enabling the applicant to move by way of notice of
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motion in lieu of the usual order nisi, and to obtain the requisite 
relief by an order instead of by the usual writ. The two modes 
of relief, widely differing in their incidents and applicability, 
are eon fused in our present rules.

Under the former practice the proper procedure was to apply 
to the Court for an order nisi in the name of the Sovereign cx 
relatione the applicant against the defendant. An instance of 
this may he seen in Raj. c.r rel. 1‘acaud v. Dubord, 3 Man. L.R. 
15. I sec no reason why the parties to a notice of motion (if 
that he now the proper method) should not he the same as under 
the former procedure by way of order nisi. That is to say, the 
motion should he on la-half of the Sovereign # x nl. the prosecutor. 
The motion as framed is therefore improper.

Then again, the applicant must have a legal right to the 
performance of some duty of a public and not merely a private 
character, and there must he no other effective lawful method 
of enforcing the right. See Kneyc. Laws of England, vol. 8, 
pp. 526, 529. 546. In the present case the applicants are asking 
for relief in respect of what appears to he a merely private 
right.

It is just possible that the applicants read rule 879 as en­
titling them, with leave of the Court or a Judge, to serve a notice 
of motion and commence an action at some later stage I am 
not aware of any practice which permits of such a proceeding, 
and inasmuch as no action was commenced upon which the notice 
of motion could he founded, it is impossible to treat this ease as 
to any sense an action for a mandamus.

There is an additional point which was carefully argued 
1>efore me, which seems equally fatal to the application.

The applicants are enforcing a strictly legal right and the 
onus is u|Kin them to shew that they are in all respects clearly 
entitled to the permit in question. Paragraph 9 of the building 
by-law provide* that it shall lie the duty of the inspector on 
receipt of an application for a permit, accompanied by the plans 
and specifications for the proposed building or alterations care­
fully to examine the same, etc. It appears to me that the words 
“on receipt of an application for a permit*’ clearly contemplate 
a written application, which, it is admitted, wa* never handed 
in.
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Then paragraph 35 provides that, there shall lie levied and 
collected from each applicant for a building permit a fee, based 
upon the sliding scale therein set out. The application for a 
permit would naturally contain a statement of the proposed cost 
of the building. Hut, whether that be so or not, the building 
inspector statin in one of his affidavits that the applicant could 
not tell him the cost of the proposed building.

The applicants answer this objection as to the omission to 
furnish a written application ami the proper fee therefor by 

15— H D.I..B.
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stilting that when they went, with their architect, to the office of 
the building inspector on the Monday morning, he refused to 
grant a. permit, and gave a different reason for his refusal, 
namely, that he had been so instructed by the Five. Water and 
Light Committee. If this were a caw* of contract, there is no 
doubt the applicants would have been freed from the obligation 
to comply with any conditions precedent by reason of the refusal 
of the opposite party to perform his part of the contract; hut 
I was not referred to any authority, nor have I been able to find 
any, in which this rule of law lias been held applicable to wrongs 
independent of contract. Nothing could have been easier than 
for the applicants to place themselves in a position to demand 
their legal right by tendering a written application with nil its 
necessary contents together with the proper permit fee cal­
culated in accordance with paragraph 35. This they did not do. 
hut launched their motion with a simple offer to sign any appli­
cation and pay any fee which might be necessary.

A question was raised on behalf of the applicants as to 
whether any fee was properly chargeable by the building inspec­
tor for the permit. he fees set forth in paragraph 35 of the 
building by-law ap, - nr to be only moderate fees, probably fixed 
with a view to covering the cost of issuing the permits and of 
inspecting and regulating buildings in the city. The right of 
the city to such a fee is strongly supported by the City of 
Montreal v. Walker, reported in Montreal Law Reports, 1 Q.B. 
46B; and in the absence of any conflicting authority in our own 
Courts, I am content to follow it.

Upon the whole case I think the language of the Chief 
Justice of this Court expressed in Holmes v. It rowa, 18 Man. 
L.R. 48, is mutatis mutandis appropriate:—

If the plaintiffs have a legal right to the payment of the moneys 
in question, they have an adequate remedy therefor by action against 
the town. If they have not a legal right to this payment, then they 
have no right to a mandamus.

The motion must be dismissed with costs.

Mandamus refused.

0NT clement v. McFarland.

g ^ j Ontario fllyh Court. Trial before Kelli/, December 11, 1912.

1912 1. Pleading ($ I N—114)—Amendments, on tiie trial—Plea or Statute
-----  or Frauds.

Dec. 11. Where the plaintiff sues for specific performance of an alleged
agreement for the sale of lands, and where the agreement as to price 
was in writing and as to terms oral, the defendant may, at the trial. 
Im* allowed to amend his statement of defence so as to plead the Statute 
of Frauds.
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L*. CONTRACTS ($ I E—1U5)—STATUTE OK FRAUDS—CONTRACT FOR SALE OK 
LANDS—iNBUmUIKNT MEMORANDUM—TERMS OK PAYMENT OMITTED.

An agreement in writing for the sale of land* in which the price in 
shewn. but the terms of payment are not inserted, is insufficient to 
satisfy the Statute of Frauds.

| /«# ynnldtt v. Foster, 3 D.L.R. 506, 3 O.VV.N. 983, applied. |
3. CONTRACTS ($ I K—105)—SALE OF LANDS—TlMK OK PAYMENT—STATUTE 

ok Frauds.
To satisfy the requirements of the Statute of Frauds as to the 

formalities of a written contract for the sale of lands, it is essential 
that the manner and time of payment, as well as the amount to In* paid, 
shoidd he set out with such particularity and certainty as would 
enable the < ourt to ascertain and define whether or not payment was 
to la* made in cash, and if not in cash, then on what dates and in what 
amounts the payments are to la* made.

|See also Feiutkr v. Farbachrr, and its Annotation. 2 D.L.R. 634.)

Action to enforce specific performance of an alleged contract statement 
for the sale of the property known as No. 33 Chestnut Avenue,
Hamilton, for $1,600.

The action was dismissed.
./. L. ('ounwll, for the plaintiff.
IV. A. Logie, for the defendant.
Kelly, J.:—At the opening of the trial a motion was made *•*&•*• 

by defendant’s counsel for leave to amend the statement of de­
fence by pleading the Statute of Frauds, and I allowed its 
amendment.

Plaintiff was for some years prior to the alleged sale the 
tenant of the defendant of the lands in question.

On April 5th, 1912, defendant wrote plaintiff as follows:
“I do not like to trouble you, hut I think i will have to put 

up a house beside you. I have been trying to get one in the 
west for a friend of mine hut property up here is almost out 
of reach.”

Plaintiff then approached defendant about buying the pro­
perty, following which defendant wrote the following to the 
plaintiff :—

‘‘Hamilton, April 8th, 1912.
“Dear Sir:

If the house and lot is worth i)«l,f>()0 to you, you can have it: 
if not. it is all right.

44 Yours truly,
‘‘James McFarland

‘‘158 Canada Street.”
On the face of this letter it was not addressed to any one, 

but it was sent to plaintiff by post in an envelope addressed to 
him at 33 Chestnut Street. This latter document is the memor­
andum of agreement now relied upon by the plaintiff.

According to the plaintiff’s own evidence he then wrote de­
fendant that he thought it would do, but he would let defend-
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ONT. ant know on the following Saturday night. This letter is not
II q j produced. On the Saturday night, defendant went to plaintiff’s

1912 house, when a discussion took place about the terms of payment.
----  Plaintiff says that he informed defendant he would pay all cash,

Clement fjlat js> that he would pay $150 at that time and that he ex-
McFabi.and. pected some more money soon, and that defendant expressed

----  himself as satisfied with the proposal, that he was satisfied if he
got 6 per cent.

Plaintiff’s wife, who was present, says $150 was mentioned.
Defendant, on the other hand, says that plaintiff proposed to 

pay $150 down and $50 every six months, and that if he made 
default in the payments he would surrender the property, but 
that he (defendant) expressed dissatisfaction at this proposal, 
and said he would see his solicitor. He did see his solicitor, Mr. 
Chisholm, but denies having given him any instructions. Fol­
lowing this, defendant by letter requested plaintiff to go to 
Chisholm’s office, which he did, and there further discussion took 
place between Chisholm and plaintiff regarding the terms of 
payment; particularly as to what amount plaintiff would be 
able to pay annually on account of principal; plaintiff saying, 
in answer to the solicitor’s inquiry if he could pay $100, that 
he would not like to state, but would undertake to pay at least 
$50 per year. The solicitor wTas not satisfied with this, and 
plaintiff says he proposed giving an undertaking to stand any 
loss that might be occasioned by default in keeping up the pay­
ment. Plaintiff appears to have got the impression that this 
was satisfactory to the solicitor, and that the solicitor had 
authority to complete the agreement on defendant’s behalf. I 
cannot find that there was any such authority.

I do find, however, that on the Saturday night mentioned, 
the plaintiff and defendant agreed upon $1,600 as the purchase 
price, but that the terms of payment were not then agreed upon, 
and that down to the time that plaintiff and the solicitor met in 
the latter’s office, these terms were still open.

On the evidence, and especially in view of defendant’s denial 
of instructions to the solicitor, I do not find that there was any 
agreement on the part of the defendant as to the terms of pay­
ment.

The manner and time of payment were a material part of the 
agreement, which, in order to satisfy the requirements of the 
Statute of Frauds, should have been set out with such particu 
larity and certainty as would enable the Court to ascertain and 
define first, whether or not payment was to be in cash, and 
secondly, if not in cash, on what dates and in what amounts the 
payments would be made.

What happened in this case falls short of supplying these 
terms.
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As whs said by Mr. Justice Teetzel, in Re g n olds v. Foster, 3 ONT.
D.L.R. f>06, 3 O.W.N. 983: 2 * 4 * while the Court will carry into h"cj 
effect a contract framed in general terms where the law will 19j2
supply the details, it is also well settled that if any details are ----
to be supplied in modes which cannot be adopted by the Court, Clement 
there is then no concluded contract capable of being enforced.” McFarland.

Here it was necessary for the parties to have gone a step 
further than they did, and definitely to have agreed upon the Kel,J, J- 
terms of payment; that not having been done, the plaintiff can­
not succeed.

The negotiations were carried on somewhat loosely, and to 
hold that an enforceable contract was made would mean going 
further than the facts warrant.

The action will therefore be dismissed with costs.
I have come to this conclusion somewhat reluctantly, for, 

though in my opinion the defendant did not render himself 
legally liable to plaintiff, the evidence indicates that at the very 
time he led plaintiff to believe he would be given the opportun­
ity of purchasing, he was negotiating with other parties, with 
whom he did eventually enter into an agreement for the sale of 
this same property.

Action dismissal.

OTTAWA WINE VAULTS CO. v. McOUIBE. QNT
Ontario Court of Appeal, (lorrow. Marian a, Meredith, and Magee, JJ.A. ■

Soeemhtr 10, 1012. C. A.

1. Fraudulent conveyances ($ VII—33)—Voluntary conveyance—
SETT1.no ASIDE AT INSTANCE or SUBSEQUENT CREDITORS. ifov.

A voluntary conveyance may be net aside at the instance of a ered 
itor who lionmc such after the date thereof, though it was made with 
intent to affect future creditors alone, and there arc no creditors 
remaining whose debts arose before the date of the conveyance.

\Jenkyn v. Vaughan, 3 Drew. 110, discussed; Maekay v. Douglas,
L.R. 14 Eq. 100, followed.]

2. Trial ($IIC4—88)—Question or r.xcr—Setting aside a voluntary
CONVEYANCE—IMPRESSION CREATED ON TRIAL JUDGE BY PARTIES.

The question involved in an action to set aside a voluntary convey­
ance is one of fact, and, therefore, much depends in such an action 
upon the impression made upon the mind of the trial Judge by the 
parties when in the witness box.

fF/emia#/ v. Eduards, 23 A.R. 718, distinguished.]

Appeal hv the plaint ill's from the .judgment of a Divisional Statement 
Court (Falconbridge, C.J.K.B., dissenting) reversing the judg­
ment of Mulock, C.J.Ex.D., at the trial in favour of the plain­
tiffs, setting aside the settlement in question: Ottawa Wine Vault 
Co. v. McGuire, 27 O.L.R. 591.

The appeal was allowed.
W. I). Hogg, K.C., for the plaintiffs.
G. II. Watson, K.C., and F. It. Proctor, for the defendants.
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Uarrow, J.A. :—There whs a consensus of opinion by all the 
learned Judges that the settlement was voluntary, and that, at 
least upon paper, the debtor had, when the settlement was made, 
sufficient other assets to have paid his debts in full.

An objection urged by the defendants before us is not 
apparently dealt with in any of the judgments; that is, that as 
the plaintiffs’ present claim is in respect of a debt arising sub­
sequent to the settlement, and there being no sufficient evidence 
of an existing prior creditor’s claim, the plaintiffs have no stand­
ing to attack the settlement ; for which proposition Jcnkyn v. 
Vaughan, 3 Drew. 419, and the eases following it in our own 
Courts, were cited.

The evidence shews beyond question that the account of the 
debtor with the plaintiffs was continuous from a time anterior 
to the settlement until the assignment, although payments were 
from time to time made, sufficient in amount, to wipe out the 
debt actually owing at the date of the settlement. In Firguson 
v. Kenny, lb A.R. 276, this circumstance was held by two of the 
learned Judges (Hagarty, C.J., and Osler, J.), to be sufficient 
to maintain the action in respect of a debt subsequently in­
curred. Maelennan, J., based his judgment upon other grounds; 
and Burton, J., while agreeing in the result, withheld his assent 
to that proposition ; so that the point cannot be said to be estab­
lished by that decision.

It is not, I think, necessary here to express any opinion upon 
that part of the defendants’ contention, farther than to say that 
the defendants’ proposition is not, I think, sufficiently sup­
ported by the decisions to which counsel refers, which clearly 
recognise what is otherwise well established, that a voluntary 
conveyance made with intent to affect future creditors alone is 
within the statute and will be set aside.

Jenkyn v. Vaughan, 3 Drew. 419. was referred to and com­
mented upon by Malins, V.-(\. in Crosslcy v. Klworthy, L.R. 12 
Kq. 158. That learned Judge also subsequently delivered tin 
judgment in the well-known case of Mackay v. Douglas, L.R. 14 
Kq. 106; approved by the Court of Appeal in Ex parti Kushi.II, 
In rc Iluth rworth, 19 Ch. 1). 588.

Mackay v. Douglas, L.R. 14 Kq. 10b. was a ease of subsequent 
creditors attacking the settlement where there were no prior un­
satisfied claims. The headnote in part says; “A voluntary settle 
ment whereby the settlor takes lia- bulk of bis property out of tin 
reach of his creditors, shortly before engaging in trade of a 
hazardous character, may be set aside in a suit on behalf of 
creditors who become such after the settlement, though there 
are no creditors whose debts arose before the date of the settle­
ment, and though when the settlement was made it was doubtful 
whether the arrangements under which the settlor was to en­
gage in the business would take effect.”
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This language seems to me to lie exactly applicable to the 0WT- 
facts which we have here, and to supply the proper rule by which ^ A
we should be guided. The debtor here was not merely about to 1912
engage in a new business, but had actually been engaged in it ----
for about three months before the settlement was made. He had, <>\v^;A
it is true, been in the hotel business more than once, some time Vaults Co.
before, in country places; but he knew nothing about the trade M<4£.IKr
of the city of Ottawa, which was to him an entirely unknown *
field of operation. IIis assets, outside of what was invested in narrow, j.a.
the Ottawa business and of the settled property, were then
of little or no account ; and much even of the so-called value put
into the Ottawa business was intangible, consisting of the price
of the license and goodwill, and could not, while the business was
being carried on, be made available to pay creditors. Part of
the purchase money even (two thousand dollars) was unpaid,
and was secured by promissory notes, to be paid, if at all. out of
the profits, if any. The business was carried on largely upon
credit for some eighteen months, and then an assignment for
the benefit of creditors was made. The property which came to
the hands of the assignee was of comparatively trifling amount,
going to shew that at the time of, and for some considerable
time before the assignment, the business had been hopelessly
insolvent. That such a business was, as was said by Falcon-
bridge, C.J., a hazardous one, did not require the event to prove.
And that the female defendant at least so considered it is evid­
ent by her admitted importunities to obtain the settlement. These 
were for a time withstood by her husband; but after the three 
mont lis’ experience at Ottawa lie yielded.

What had occurred in the meantime to change his mind?
Had the three months’ experience affected his hopefulness, or 
shewn him some of the perils which were so soon to overwhelm 
him? These are questions which I do not find satisfactorily 
answered in the evidence. I do, however, find that it is stated 
by a creditor, and not denied by the debtor, that shortly after 
the date of the settlement—within a very few days in fact—this 
creditor, alarmed at the amount of the debtor’s account, was 
making enquiries from the debtor about his property and was 
then told by the debtor that he still owned the Madoc property; 
and, in apparent harmony with that idea—that is, that lie still 
owned it—is the undisputed fact that lie continued to receive 
the rents for some time after the settlement. It is true he says 
he did so as agent for his wife; but in the light of all the cir­
cumstances that, explanation ought not to be accepted. Then 
there is the important circumstance that the learned trial Judge, 
with opportunities which we have not, came to the conclusion 
that the intent to defeat creditors had been established.

The question is really one of fact, and much must always 
depend upon the impression made upon the mind of the trial 
Judge by the parties when in the witness-box.
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ONT. In Fleming v. Edwards, 23 A.R. 718, cited by counsel fo>-
C. A.
1912

the defendants—a ease in its outlines somewhat resembling this 
—the trial Judge had found against the fraudulent intent : a

Ottawa
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Vaults Co.

circumstance apparently not without weight in inducing this 
Court to reverse the judgment of the Divisional Court and re­
store that of the trial Judge.

Upon the whole I am, with deference, clearly of the opinion 
that the judgment of Mulock, C.J., was right, and should be re-

Girrow, J. A. stored.
1 would allow the appeal with costs.

Msrleren, J. A.

Meredith, J.A.

Maclaren, and Magee, JJ.A., agreed with (1 arrow, J.A.
Meredith, J.A., concurred in the result.

Appeal allowed.

ONT. Re GIBBONS v. CANNELL

H. C. J.
1**1 -

Ontario lliyh Court, Riddell, J., in Chambern. November 11, 191-'.

1. Judgment (| IIC 2 A—91)—Jurisdiction—Statutory provision SUB­
STITUTING “FAIL” FOR “ABATE,” EFFECT OF—PROHIBITION.

Xov. 11. The amendment of the Division Courts Act (Ont.) substituting the 
words “fail for want of jurisdiction” for the wonts “abate for want 
of jurisdiction,” in 10 Kdw. VII. (Ont.) ch. 32, see. 79 (1) does not 
give a Division Court jurisdiction to try an action which should have 
ls*en brought in the court of another Division.

2. « OSTS ($ I—19)—ItHIIIT TO RECOVER—APPORTIONMENT—COSTS AFFECTED 
BY WAIVER OF OBJECTION.

The fact that the material upon a motion was defective and that 
the moving party would in consequence have had to submit to a dis 
missal or have asked a postponement to supplement the material had 
not the opposing party by his counsel admitted the material fact which 
the affidavits did not shew, will lie taken into consideration on the 
disposal of the costs when the motion is allowed.

:: courts ($ 1 D—io)—Jurisdiction—Non-risidents—Sec. 79 Division 
Courts Act (Ont.) construed.

Where it appears that an action brought under sec. 72 of the Division 
Courts Act (Ont.) should have liecn entered in some other Court of the 
same or some other county, the provision of sec. 79 of the Act that the 
action “shall not fail for want of jurisdie ion,” but may be trans 
ferred to ‘4any Court having jurisdiction in the premises,” docs not 
give the Court in which the cause was impro, erly brought any juris­
diction to hear ami determine the case, even where no objection is taken 
or if taken is wrongly passed upon or not tried.

| Division Courts Act, 10 Kdw. VII. (Ont. ) ch. 32, sec. 79. construed ; 
It atson v. II'oolverton, 22 O.R. fiStlii ; lie llill v. Ificka, 28 O.R. 390; 
Re Thomynon v. Hay, 22 O.R. 383, 20 A.It. 379, referred to.]

Statement Motion by defendant for an order of prohibition to the 10th 
Division Court of the County of York.

An order for prohibition was made.
E. O, Long, for the defendant.
J. F. Boland, for the plaintiff.
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Riddell, J. :—A special summons issued out of the 10th Divi­
sion Court of the County of York, on an advertising agreement 
whereby the defendant a hotel-keeper at Port Carling agreed on 
e rtain terms and conditions to pay the plaintiffs $50. The 
summons having been served September 21st, 1912, the defend­
ant on September 26th filed a notice: “the defendant disputes 
the plaintiff’s claim herein and also the jurisdiction of the 
within Court to try the same.” I take this to be a “notice 
. . . that he disputes the jurisdiction of the Court” within 
tin* meaning of 10 Echv. VII ch. 32, sec. 78.

The plaintiff served notice of motion for judgment under 
sec. 100 at the same time as the special summons, i.e., on the 21st 
September, 1912—and on the 27th September on the return of 
the notice of motion, judgment was directed to be entered for 
the plaintiff for the amount of the claim and casts. The de­
fendant was not represented at the motion: he swears that he 
instructed his solicitor to oppose the motion, furnishing him 
with an affidavit for that purpose, and that his solicitor, as he 
says, arranged with the plaintiff’s solicitor for a hearing of the 
motion during the week beginning the 30th September. The de­
fendant denies also on oath the execution of the document.

The defendant now applies for prohibition. Upon the argu­
ment it was pointed out that there was no affidavit specifically 
denying that the defendant resided or carried on business within 
the 10th Division Court Division, etc. (sec. 72) : but the plain­
tiff'’s counsel most generously waived that objection, and I 
assume that the action was not properly triable in that Divi­
sion under sec. 72, but that it should have been entered in an­
other Division Court: sec. 79 (1).

The wording of sec. 79 (1) of the present Act is not <|iiite the 
same as that of the former Acts: “79 (11 If it appears that an 
action should have been entered in another Court ... it 
shall not fail for want of jurisdietion but etc., etc.”—the former 
legislation was “shall not abate as for want of jurisdiction but 
etc., etc.” Under the former legislation, it had been decided 
that the section in part quoted did not give the Court jurisdic­
tion to try simply if no objection had been taken, or if taken 
either not tried or wrongly passed upon: Watson v. Woolvcrton, 
22 O.R. 586 (n): Re Hill v. Hicks, 28 O.K. 390; //« Thompson 
v. Tlay, 22 O.R. 583, 20 A.R. 379.

A tempting argument is based upon the change in the 
language of the enactment—thus—the Act says that the “action 
. . . shall not fail for want of jurisdiction . . . M This by 
implication gives the Court jurisdietion: and if the Court has 
jurisdiction, no mistake made by the Court is a ground for 
prohibition.

It may be at once admitted that if the Court had jurisdietion
prohibition does not lie: Long Point Co. v. Anderson (1891), 18

ONT.

H. C. J.
1912

Re Gibbons

Itlddell. J.
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A.R. 401 : Annliasbtirff v. Pilcher ( lîMMi), LI O.L.H. 417 ; hut 
I am unable to convince myself that the slight change in the 
language of the legislation has wrought such a great change in 
the law.

A provision that an action shall not abate as for want of 
jurisdiction seems to me to imply a grant of jurisdiction to the 
Court as a provision that the action shall not fail for want of 
jurisdiction. The Courts which have jurisdiction in a particular 
case arc as well and clearly specified now by sec. 72 as formerly 
when A’- Thompson y. Hey, 22 O.R. 683, 20 A K 379, was de 
eided. Had the Legislature intended that a Court other than 
those named in sec. 72 should have jurisdiction it would have 
I «ecu easy to say so.

I think I am bound by authority to hold that prohibition 
must go.

As to costs, the applicant would under ordinary circum­
stances have been entitled to his costs : but his material was de­
fective, fatally defective, and it was only by reason of the gener­
osity of his opponent that he was able to get on at all. Had the 
respondent’s counsel insisted on his strict rights the motion 
would have had to be adjourned to enable him to complete his 
material ; this enlargement would, of course, have been at his 
expense. This is saved him by the eminently reasonable and 
proper conduct of opposing counsel and I think the order must 
be without costs.

Prohibition onh n il.

QUE

K. II. 
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DEMERS v. MOFFET.
(Jucher King'* Ucnch. Arrkamhtault, C.J., Trmhnlmc, Cm»*. Carroll, an>l 

(icrrai*, JJ. February 20, 1912.
I. Hnioou (♦ III A—.M)—Omens and ejections—Election or « haïit

MAN BY TWO OUT OK THREE MEMBERS.
At a meeting nf M'hool i*i»niiiii»»ioii«*r» (que.) regiilnrlv ojiene.l with 

only three memlierM |irvnent, u motion liv one to ii|i|Kiint another oi 
them rhiiirnnm of the meeting in eiirri«‘<| hy the voneurrenee of the 
JKTH4HI no nomimite«l. nml in not Hiilijert to reeon*i«leratioB or re|*e»l 
1 iv the whole mei'ting on the lute nrrixnl of two other memliem o|i|

I ha»l V. Urn nrlt It rut her*, ltd., (1911) I IV It». NO L..Î. l h. I. 
27 Time* L.R. 103, referre«l to. |

Statement Appeal from the judgment of the Superior Court, Cannon, J. 
The apiMNil was allowed, Trf.niiolmk, J., dissenting.
Rfdartl, ('haloull, Ijcxt'rrgnc and Pré t'ont, for the ap|>ellnnt. 
Pelletier, Itaillaryeon and Alleyn, for the respondent.

The judgment of the majority of the Court was delivered by 
Cross, J.:—The question for decision is whether or not theCtom.1.
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appellant was elected chairman of the scImxiI commissioners of Q^E-
the parish of St. Nicholas, in Levis, on the 21st July, 1910. On
that date a quorum of the commissioners, namely, Kphrcm jjq.j
(lenest, Ophiade Dubois, and the appellant, were present at
the appointed hour and place, and proceeded to dispatch the l,hmKM
statutory business of the meeting, namely, to elect a chairman. Momrr.
The appellant took the chair. (lenest proposed that the appel- -----
lant lie chairman for the school year. Dubois declared himself Cnm J- 

against. The chairman sustained the motion. That is what 
the up|M‘llant relies upon as an election. The respondent pleads 
that it did not constitute an election, but was a sort of snap 
proceeding; that the motion was not declared carried, but, on 
the contrary and before the matter was settled, two other com­
missioners arrived and thenceforth the majority was against the 
motion ; that what may have been done was forthwith undone; 
that a motion was made to apixiint the re.* chairman,
which latter motion was adopted at an adjournment of the 
meeting, on the 31st July; that the attempt to uppoint

was a trick, rushed through at the beginning a 
meeting, in violation of a long standing custom in the parish, 
to await the arrival of tardy commissioners, before proceeding 
to business. The re? proceeded in six sulwli visions of
paragraph 1) of his defence to set out certain matters of anterior 
school board administration as constituting reasons why the 

desired to be chairman. Though the matter of this 
lengthy paragraph (No. 9) was no more relevant to the case 
stated in the act ion than was the war in Mexico, it was jx*r- 
mitted to remain in the pleading, though demurred to. I infer 
that this must have Ihtii by some accidental oversight in dis- 
1 losing of the inscription in law. The evidence in sup|xirt of the 
alleged custom to delay business, until arrivul of belated com­
missioners, amounts to nothing. The witnesses whose testimony 
was relied upon to prove the alleged custom, have proved that 
there was no custom. The charge of trickery is not sustained 
by the testimony. The meeting did not proceed to business 
till over a quarter of an hour after the hour fixed for business.
The two tardy commissioners arrived half an hour after the hour 
of meeting. The case, therefore, resolves itself into the ques­
tion whether, or not, what was done tqxm the motion to elect 
the ap|H‘llant at the outset of the meeting, as established by the 
record, restitutes an election of the npjielhmt to the chairman­
ship. 1

The recital in question is as follows:—
Proposé par M. Kplirem (lenest «pie M. .Vieille Demers soit nommé 

président «les commissaires «l'école «le la municipalité pour l'aimés*
IHlO-1011;- s-ontre M. Ophiade Dubois, M. Alcide D«*mers maintient 
la proposition «le M. Kphrem (îenest.
This appears to me to have l>een a complete manifestation 

of the mind of every commissioner present and also a complete

83
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QUE. disposal of the question. The matter fell to he decided by three
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commissioners. One made the motion, the second voted or 
declared himself against it, and the third sustained it.

Dkmebs
In certain circumstances one man may constitute a “ meet­

ing:” East v. Bennett Brothers Ltd., [1911] 1 Ch. 103, 80 L.J.Ch. 
123, 27 Times L.lt. 103.

It was suggested that a majority could lawfully reconsider
the question and decide it differently, especially at the same 
meeting. Many questions can no doubt be so reconsidered, 
but not a question such as the election of a chairman, which is 
to take effect in immediate action. Here the person elected 
was in the chair, and the meeting over which lie was presiding, 
was proceeding to deal with the next order of business, when 
the two dissentients arrived. At that stage it was perhaps still 
possible for the chairman to have declined the appointment, 
but, short of such an event as that, what had been done could 
not be undone by resolution of a majority. The pretended elec­
tion of the respondent, made afterwards, was consequently void. 
We, therefore, maintain the appeal and the action.

Trvnliolme, J. Trenholme, J., dissented.

• A ppcal allowed.

SASK. STYLES (plaintiff, respondent) v. LASHER (defendant, appellant).

1912

Sauk at chant n Supreme Court, Naelamls, Lamont, and Brown, JJ.
Novt ml" r 23, 1912,

1. Appeal (8 VII L3®—485)— Findings of covht—Review on appeal.
Nov. 23. In an action for the recovery of wages for the services of tin 

plaintiff ami his wife, where the defendant appeals from the trial 
Judge's finding as to a certain alleged payment to the wife purporting 
to he in accord and satisfaction of the debt, the appellate Court will 
properly consider among suspicious circumstances: (a) that the wife 
has separated from her husband and is working for the defendant under 
a new arrangement; (b) that the wife, after her husband's action was 
brought, took at the defendant's suggestion a longdate promissory 
note without interest (ante-dated) as in settlement of the action; (f) 
that the wife apparently lent herself to help the defendant in the 
action: (#/) that the evidence for the defence was conflicting an 1 
unsatisfactory.

Statement Appeal by defendant in an action to recover wages.
The appeal was dismissed. ^
If. V. Bigelow, for appellant.
II. C. Pope, for respondent.

NewUndi, J.
1 .a mont, J,

Xewlands, and Lamont, JJ., concurred with judgment of 
Brown, J.

Brown, J. Brown, J. ;—This is an action brought in the District Court 
for the judicial district of Moose Jaw for the recovery of wages.
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Under a written agreement dated August 6th, 1910, the plain­
tiff. on behalf of himself and his wife, Annie E. Styles, agreed 
to enter the serviee of the defendant as farm help for a period 
of one year at the sum of $450 for both. Pursuant to such 
agreement, the plaintiff and his wife did at that time so enter 
the employ of the defendant ; and in view of the sulwequent 
illness of the plaintiff’s wife, the time of serviee was extended 
until the 1st November. 1911, the amount of wages to bo the 
same. The plaintiff claims a balanee due under this contract 
for the services of himself and wife of $347. The defendant, 
on the other hand, sets up that he has paid the full amount oi 
the wages before action brought. The learned District Court 
Judge before whom the aeiion was tried found in favour of the 
plaintiff for $178. In arriving at this amount he credited the 
defendant with goods supplied to the amount of $117.11 (this 
amount being agreed upon) ; with $50 for board and nursing of 
the plaintiff’s wife for one month in the year 1910; with $25 for 
board and nursing of the plaintiff’s wife for two weeks in the 
year 1911; and with $40 paid to Dr. Wick ware for professional 
services in attending upon the plaintiff’s wife during such ill­
ness. lie disallowed the amount of $8 alleged to have been paid 
to one E. Rutherford, and $170 which was alleged to have been 
paid to Annie E. Styles, the plaintiff’s wife. It is clear that the 
trial Judge made a mistake in arriving at the balanee due. The 
total of the credits which he allows the defendant would be 
$232.11 ; and this would leave a balanee due the plaintiff of 
$217.89. It is evident that he disregarded the 11 cents, and by 
mistake credited the defendant twice with the $40 paid Dr. 
Wick ware. The defendant appeals from the judgment of the 
District Court. Judge upon the following grounds, as set out in 
his notice of appeal :—

(1) That the evidence shewed that the plaintiff's claim was paid 
and satisfied before action brought.

(2) That the .lodge erred in not holding that payment to the wife 
of the plaintiff was in accord and satisfaction of the debt.

In giving judgment the trial Judge felt it necessary that 
Annie E. Styles should be made a party to the action : and as 
she, in his opinion, was not willing to assist the plaintiff, but 
rather shewed a disposition to collude with the defendant, he 
added her as a party defendant. It was contended on appeal 
by the learned counsel for the appellant that the claim was a 
joint one, that the plaintiff could not in consequence recover 
without his wife being made a party to the action, and that the 
trial Judge had no jurisdiction to add her as a party defendant 
until she refused to lie joined ns a party plaintiff and until 
indemnity had licen offered. It is, however, in my opinion not 
necessary that we should consider this point. The notice of 
appeal does not raise any such point ; and although counsel for

SASK.

b a
1012
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SASK. the respondent took the objection that the notice did not raise
s.c.
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the point in question, no application was made to us to amend 
the notice in this respect, and I am doubtful if an amendment

STV,.*H
of this character at that stage could have been successfully made. 
The only question raised by the notice of appeal is as to pay­
ment. and the only item of payment concerning which it was
contended before us that the trial Judge had erred was the 
alleged payment of *170 to the plaintiff's wife. We are asked 
to reverse the trial Judge’s finding with reference to this item : 
and it therefore largely becomes a question of considering the 
evidence on which he based his finding in this respect.

The s wife, Annie K. Styles, continued in the de­
fendant's employ for some time after the term of employment 
had expired, and after action was brought by the plaintiff for 
the recovery of this claim. The defendant in giving his evidence 
at the trial stated that he paid the plaintiff's wife $170 on the 
contract above referred to. and he produced a receipt signed by 
the plaintiff's wife, which reads as follows:—

Oaik, Husk., November 12th, 1911.
Received from W. .1. Limber the sum of $170 (one hundred and 

seventy dollar*) for wanes.
(Hgd.) Mrs. Annie Elizabeth Styles.

This receipt is in the handwriting of the plaintiff's wife, and 
as originally drawn it was dated “December” 12th, 1911. The 
defendant says he got her to alter the month from “December” 
to “November.” There is no ex ion offered, either by the
defendant or the plaintiff’s wife, as to how she happened to write 
“December” in the first instance, or as to why the change to 
“November” was made. A reason, however, can lie surmised 
when we rememlwr that this action was launched on the 30th 
November, 1911. The defendant admitted on cross-examination 
that he paid this $170 by note, that the note was for twelve 
months without interest, and that it was not paid at the time 
of the trial. February, 1912. He says the reason he gave her 
the note was that she was at that time going to leave. Mrs. 
Styles, who was called as a witness for the defence, in giving 
her evidence at the trial on this point ( and it appears that sin 
was excluded from the court room while the defendant gave hi* 
evidence) says :—

Thi* (referring to the receipt al>ove net out) is my signature . . . 
There wa* a settlement of the contract, ami exhibit 2 (living the receipt) 
was made up ami 1 got a note and some cash.

fro** examined by Mu. POPE: The note I got was for *1.10. I did 
not a*k my husband if 1 should take a note. Note is payable to me.
1 consented to take the note. Don't know why. Got about *20 in 
cash. Could not say how much. I agreed to it all. Could not tell 

» exact date I got note. Think it was after Christmas. 1 think it wa* 
after 1 last saw my husband. I signed exhibit 2. Exhibit 2 is all in 
my handwriting. My husband left me. I did not want to go where 
he went.

4
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H«*-«*xu mi nation by Mr. Roi tikimje: Threshing was finish»*.I just 
before Christmas. Can’t sny «leflnitely whether it was before or after 
Christmas exhibit - was signe»I.

By Cot'BT: I bail no intention of leaving Uisher*s when I sign«».l 
exhibit 1. Befemlant came to me to settle his aeeount. after threshing 
was over. 1 »li»l not ask him for a settlement. Ha«l no intention of 
leaving haulier's after my husband.
The trial .Judge, in dealing with this phase of the transa»*- 

tiou in his judgment, says as follows :—
The «lefemlant admits a liability of #17o. but says that the amount 

was paid to plaintiff’s wife by note. The evidence as to the giving 
an»l receiving of this note was most unsatisfactory, and I flntl that the 
note was never given. No note was proilime»!, nor was its absence 
accounted for. The demeanour of l»oth détendant and plaintiff's wife 
when giving evblenee as to this point was such as to satisfy me that 
it never was given, and I so fin»!.
In view of the evidence to which I have referred, I am of 

opinion that the finding of the trial Judge with reference to this 
point was justified. Apart altogether from the demeanour of 
the defendant and Annie E. Styles in the witness-box, which 
evidently greatly influenced the Judge in his finding, tin* 
evidence itself, as it appears on its face, is of a most suspicious 
character. It seen» clear that this so-called settlement «lid not 
take place until after this action was brought, that the receipt 
was given some time in Decern lier, and then, at the defendant's 
re»pn*st. altered to November to suit his purpose. The defendant 
says that the settlement of the $1711 was made by note. Mrs. 
Styles says that the note was for $150 and that she was paid 
about $20 in cash, although she was not quite certain as to the 
amount. The «lefemlant says tin* reason In* gave the note was 
because Mrs. Styles was leaving. Sin», on tin* other hand, says 
that she had no intention of leaving at that time. She claims to 
have taken the note for a year without interest, and yet does not 
know why she did so. I do not wonder, in view of such evidence, 
that the trial Judge found that no note was given and no pay­
ment or settlement made.

I am of opinion, therefore, that the app«*al should Is* dis- 
mib* «1 with costs, and that in view of the evident clerical error 
of th«* trial Judge in arriving at the amount due. his jmlgnvnt 
should lie inemisc»I from $178 to $217.89.
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ADAMSON v. VACHON.

Saskatchewan Supreme Court, Ncii'landx, La mont, and Brown, JJ. 
November 23, 1912.

1. Evidente (f IV K—444)—Telegram—Admission of copy.
Before ii copy of a telegram is admissible in evidence it must he first 

proved that it was sent and that the original, if it cannot be produced, 
was lost or destroyed.

2. Evidence ($ IV K—444)—Telegram—Copy—Loss on destruction or
OHIO IN AL—SUPKK IENC V.

The testimony of a telegraph agent that the original of a telegram, 
if it ever existed, would have been destroyed long before the trial, but 
since he bad never seen the original of the telegram, he could not say 
that that particular document had U-en destroyed, is not sufiieient as a 
foundation for the admission in evidence of the copy received by the 
addressee.

3. Execvtors and administrators ($IVA2—80)—Proof of claim—
Strict adherence necessary—Verbal statements and acts of
DECEASED.

In an action against executors on a contract of option alleged to 
have been entered into between plaint iff and the executors’ decedent, 
the plaintiff must Ik* held strictly to the proof of his claim, especially 
where he bases that claim on verbal statements and acts of the deceased.

4. Contracts ($ V A—377)—Modification by patrol—Statute of Frauds
—Extension of option—Necessity of writing.

Where plaintiff relies on an extension of an existing option to pur 
chase land, or the making of a new option, and a plea of the Statute 
of Frauds is entered by defendants, it is necessary for the plaintiff lo 

shew that the alleged new agreement was in writing.
5. Contracts ($ I C—12)—Consideration—Contract of option—Exten­

sion—Consideration for new option.
Where the plaintiff relies on an extension of an existing option to 

miwhnui hi ini nr lin» mnliimr nl' n lieu- mil inn. it i* neeessurv for the
piair-T I0 prove mai ne gave consideration ror me same.

Ai , by the plaintiff from the judgment at trial dismissing 
act" .ought to recover the difference between the amount for 
widen certain lands were sold by the deceased (the defendants 
being file executors of his estate), niul the price at which the
wnien certain lands were sold by the deceased (the defendants

F. - being the executors of his estate), and the price at which the
said deceased had given the plaintiff an option to purchase the 
said lands, which option has expired, the plaintiff alleging an 
extension of the same.

^ The appeal was dismissed.
J. A. Allan, for appellant.
T. V. Morton, for respondents.

Nrwiandn, j. New lands, J. :—The plaintiff in his statement of * laim sets
out a written option, dated 8th October, 1906. made by James 
Flanagan, deceased, with the plaintiff, whereby the%aid James 
Flanagan agreed to sell certain lots therein set out to the plain­
tiff for the sum of $30,000, payable $10,000 on the acceptance 
of the said option and the balance in six and twelve months, 
with interest at six per cent. ; the option to be good for three 
months, and might be accepted by a letter addressed to the said



8 D L R. | Adamson v. Vachon. 241

.lames Flanagan and delivered to him or mailed postage prepaid 
and registered addressed to him or his solicitors at Saskatoon. 
The statement of claim further sets out that the said James 
Flanagan at the request of the pleintiff extended the time for 
purchasing the said land to the 8th day of April, 1907, and thaï 
on the 7th of March, 1907, the plaintiff accepted the same, and 
with the consent of the plaintiff, and subject to the said agree­
ment. the said James Flanagan sold the land for $40,000, and il 
was agreed between him and the plaintiff that the sum of 
$30.000, being the price mentioned in tin* option, should be paid 
to the said James Flanagan out of the proceeds of the sale, and 
the balance, $10,000, should be paid to the plaintiff; that the 
said James Flanagan made certain payments on account thereof 
to the plaintiff, and he claims the balance with interest, being 
$9,106.83.

The defendants, who are the executors of the last will and 
testament of the said James Flanagan, deceased, deny all the 
above statements, and by amendment made by order of the trial 
Judge, plead the Statute of Frauds to the last-mentioned 
agreement.

At the trial evidence was admitted of a verbal agreement 
made at the same time (as held by the trial Judge) as the said 
written option was signed, but subsequent thereto, as claimed by 
the plaintiff; and a considerable part of Mr. Allan's argument 
on the hearing of the appeal was directed to this verbal agree­
ment, all parties being apparently of the opinion that it was 
the agreement set out in clause 5 of the statement of claim. This 
is not, however, the fact, as the agreement there set out has no 
reference to an agreement made at. the time the option was 
signed, but to one made at the time the plaintiff says he accepted 
the same, namely, the 8th March, 1907 ; so that all the evidence 
as to there being consideration given by the plaintiff for this 
agreement on the part of James Flanagan, as well as Mr. Allan's 
argument, are beyond the case entirely, as the plaintiff must 
rest his cast? on his statement of claim, there having been neither 
an amendment nor an application for the same.

Now the plaintiff’s claim is that the written option was 
extended for three months; that on the 7th March, 1907, within 
the time to which the agreement, was extended, he accepted the 
option; and that it was then verbally agreed l>etween James 
Flanagan and himself that James Flanagan should sell the land 
for $40,000, retain $30,000 as payment for the same, and pay 
the plaintiff the balance of $10,000.

The first question, therefore, is as to the extension of this 
agreement. To prove this the plaintiff put in a telegram which 
he alleges he received from James Flanagan. This telegram 
was admitted subject to the defendant's objection, which objee- 
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tion the learned trial Judge did not rule upon, although lie 
expressed his doubts as to its admissibility. I will therefore 
deal first with the admissibility of the telegram produced. It 
is not the original, the original being the one handed in by 
James Flanagan at Saskatoon, and this was a copy handed out 
to the plaintiff by the télégraphié authorities at Winnipeg. 
Now before this copy would be admissible in evidence it would 
first have to be proved that James Flanagan sent him this tele­
gram, and that the original was lost or destroyed. The tele­
graph agent at Saskatoon was called, and he proved that the 
original, if it ever existed, would have been destroyed long 
before the trial, but as he had never seen the original of this 
telegram, he could not say that that particular document had 
lieen destroyed. As to a telegram ever having been sent by 
James Flanagan to the plaintiff, the only evidence was the copy 
produced, and as it could not be used until the plaintiff had first 
proved that James Flanagan had sent him the same and that it 
was destroyed, the plaintiff had no evidence of such a telegram 
being sent, and therefore the copy could not be received in 
evidence. Now apart from this telegram, what evidence was 
there that the option had been extended? As far as I can sec, 
only the fact that James Flanagan and the plaintiff continued 
to deal with this land as if the option had been extended, and 
the payment by .lames Flanagan to the plaintiff of the sums of 
money for which he has given him credit.

There is, however, apart from this telegram, absolutely no 
evidence as to when this option was extended, if it ever was. and 
the evidence which I have referred to does not go to shew that 
there was a binding agreement on James Flanagan's part to 
extend this option, and as he died before the commencement of 
this action the plaintiff must be held strictly to the proof of his 
claim, especially when he bases that claim on verbal statements 
and acts of the deceased.

Now, whether the written option was extended, as set out 
in the statement of claim, or a new option entered into, as the 
defendants have pleaded the Statute of Frauds, it would be 
necessary for the plaintiff to shew that the alleged agreement 
was in writing signed by James Flanagan, it being an agree­
ment in relation to land, and further, the fact of any such 
agreement being made having been denied, it would be necessary 
for him to prove that he gave consideration for the same: and 
he has lx*en able to prove neither, as apart from the copy of the 
telegram, which 1 have shewn should not have been admitted, 
there was no writing extending the agreement, and I can tind no 
evidence on the part of the plaintiff that he gave any consid­
eration for the alleged extension, unless it might be contended 
that his not having exercised his option within the time origin­
ally limited was consideration: but before this could lx* eon-
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sidered it would have to he shewn that the agreement to extend 
the time was made during the life of the original option, and 
there is no evidence of this.

It might he contended that as far as the Statute of Frauds 
was concerned there was part performance to take the same out 
of the statute, the alleged agreement being carried out by Janies 
Flanagan selling the land and making payments on account to 
the plaintiff. But none of these acts is referable entirely to any 
such agreement. The fact that James Flanagan sold the land 
is as much evidence that lie considered the original option was 
at an end as that he was carrying out a new agreement entered 
into between them: and as all the evidence goes to shew that 
James Flanagan was endeavouring to do the plaintiff a good 
turn, to. in fact, make a gift to him, the payments go no further 
than to shew that In* was carrying out his good intentions 
towards tin* plaintiff.

There is. in my opinion, therefore, no evidence that the 
written option was extended, nor, if it had been extended, was 
any consideration given by the plaintiff for such new agree­
ment. nor any memorandum in writing to satisfy the Statufe of 
Frauds. And though I am convinced from all the evidence that 
the late James Flanagan intended that the plaintiff should have 
the benefit of the sale made by him to the extent of the increased 
amount for which this land was sold over $30,000, there was no 
legal obligation on his part nor anything binding on his execu- 
tors to carry out such intention.

The appeal should, therefore, be dismissed with costs.

Lamont, and Brown, JJ„ concurred.

Appeal dismissed.

Re ONTARIO BANK 
MASSEY AND LEE’S CASE

Ontario Court of Appeal. Moss, C.J.O., (larrow, Maelarcn, Meredith, and 
Mapte, JJ.A. September 30. 1912.

1. Banks ($ 11—9)— Stock holders—Sec. 125 or Bank Act—Liability of
SHAREHOLDERS FOR DEFICIENCY ON WINDING-UP—EFFECT OF TRANS­
FER OF SHARKS AFTER PROCEEDINOS BEGUN.

Under see. 125 of the Bank Act, R.8.C. 1906, ch. 29, making share 
holders liable upon a deficiency in the property and assets of the bank 
to pay its debts and liabilities, to an amount equal to the pur value 
of the paid-up shares held by them, the holders of fully paid-up shares 
on the date of the commencement of the proceedings are liable as con­
tributories notwithstanding a subsequent transfer by them of their 
shares and the fart that a judgment was obtained against the trans­
feree» by the liquidator.

2. Banks ($ II—12)—Stockholders—Release from liability—Winding-
UP BY LIQUIDATOR—PLACING NAMES OF TRANSFEREES OF STOCK ON 
LIST OF CONTRIBUTORIES—ELECTION.

Where a liquidator on wiuding up the affairs of a bank plaees the
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name* of" transferee* of atock made* after the proceeding* were begun 
upon the lint of contributories. who tire liable upon a deficiency in 
the property and assets of the bank under nee. 125 of the Rank Act. 
R.S.C. 19(H), eh. 29, instead of the name# of the holders of the stock 
on the day the procee<lings were commenced, such action upon the part 
of the liquidator, does not constitute an election on the part of the 
liquidator to accept the transferees instead of the original holders as 
contributories, even though the liquidator had obtained a judgment 
against such transferees.

3. JUDGMENT (HI A—60)—KsTOPPEL—KFFEl T and CONCLUSIVES ESN OF
JUDGMENT—WlNDING-UP BY LIQUIDATOR—PLACING NAMES OF TRANS­
FEREES OF STOCK ON LIST OF CONTRIBUTORIES.

Where a liquidator on winding up the affairs of a bank places the 
names of the transferees of stock made after the proceedings were 
commenced upon the list of contributories, who are liable upon a defi­
ciency in the property and assets of the bank, under sec. 125 of the 
Rank Act, R.S.C. 1906, ch. 29, instead of the names of the holders of 
the stock on the day the proceedings were liegun. he is not estopped 
from later placing the names of the original holders of stock on the 
list, though he hail already obtained judgments against the transferees.

4. Banks ($ II—12)—Stockholders—Release from liability—Winding-
up Act—Effect of transfer on books of bank of stock during
PENDENCY OF WINDING-UP PROCEEDINGS.

Under sec. 21 of the Winding-up Act, R.8.C. 1906, ch. 144, providing 
that all transfers after the commencement of winding up proceedings, 
except transfers made to or with the sanction of the liquidator under 
the authority of the Court, shall be void, the mere entry in the transfer 
book of the company of a transfer of stock, after the commencement 
of the winding up proceedings, will not shift the responsibility as con­
tributories under sec. 130 of the Rank Act, R.S.C. 1906, ch. 29, from 
the transferors to the transferees. (Dictum per Garrow, J.A.)

5. Estoppel (g III G—65)— Stockholders — Release from liability— 
Compulsory winding-up—Laches of liquidator.

Since a liquidator in proceedings for the compulsory winding up of 
a bank has no right under sis*. 36 of the Winding-uii Act, R.S.C. 1906, 
ch. 144, to accept less than full payment from stockholders under sec. 
130 of the Bank Act, R.S.C. 1906, ch. 29, on a deficiency in the assets 
ami property of the bunk, an estoppel by reason of his laches cannot 
lie asserted against him where he places upon the list of contributories 
the transferees of the stock instead of the holders on the day the pro­
ceedings were commenced, since the liquidator cannot accomplish by- 
mere laches that which he could not do with deliberation and inten 
tion. (Dictum per Garrow, J.A.)

[/a Re National Bank of Wales, [1907] 1 Ch. 298, distinguished; 
Re East India Cotton Agency (Limited), Sand's Case (187.5), 32 
L.T.R. 299, referred to for different view.]

Statement An appeal by John Massey and W. C. Lee from an order of 
Boyd, C., of the 4th December, 1911, dismissing their appeal 
from an order of George Kappele, Esquire, an Official Referee, 
in a reference for the winding-up of the Ontario Bank, settling 
them upon the list of contributories for 338 shares of the stock 
of the bank.

The reasons for the order of the Referee, in which the facts 
are stated, were as follows:—

This matter came before me on the 9th December. 1910, and 
the 7th July, 1911. Certain evidence was taken and certain 
admissions of fact made by counsel.
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It is an application made on behalf of the liquidator to place 
John Massey and XV. C. Lee on the list of contributories in re­
spect, of 338 shares standing in their names at the date of the sus­
pension of payment by the bank, namely, the 13th October, 1906. 

After the suspension of the bank, Massey and Lee transferred
these shares, as follows—
On the 24th October, 1906, to William Lehman.......... 50 shares
On the 26th October, 1906. to A. E. Webb & Co., in

trust for J. L. Dawkins........................................... 10 shares
On the 26th October, 1906, to A. E. Webb & Co., in

trust for James Phillips......................................... 8 shares
On the 26th October, 1906. to A. K. XVebb & Co........ 270 shares

ONT
C. A
1812
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Statement

338 shares
In bringing in the list of contributories, the liquidator pro­

ceeded against the transferees from Massey and Lee in respect 
of these shares, namely: William Lehman, 50 shares; J. L. Daw­
kins, 10 shares; James Phillips, 8 shares; A. E. Webb & Co., 270 
shares; and recovered judgment against them respectively.

Massey and Lee were not placed on the original list of con­
tributories by the liquidator in respect of these shares. The 
liquidator had no reason for not placing them on, but they 
were left off through an oversight.

The proceedings against the contributories by the liquidator 
continued against all the shareholders whom the liquidator 
claimed to hold liable; but Massey and Lee were not proceeded 
against in respect of these shares; and, as the admissions shew, it 
was not until after the litigation against the general list of con­
tributories was disposed of, and until the call had been made, 
that the liquidator commenced this application in or about the 
month of November, 1910. to place Messrs. Massey and Lee on 
the list.

It appears from the admissions and evidence that A. E. Webb 
& Co., who, as between Massey and Lee and themselves, were 
liable to Massey and Lee for 270 of the shares in question, were, 
up to the time of the date of this application, solvent and finan­
cially able to pay the liability on the shares in question; but that, 
on or about the 29th November, 1910, while this application was 
pending. A. E. Webb, who traded as A. E. Webb & Co., realised 
on his assets in Ontario, and went to Los Angeles, California.

The contention of counsel for Massey and Lee is, that the 
liquidator elected to look to the persons primarily liable to 
Massey and Lee; and that, as a result of the proceedings against 
those primarily liable, and the omission to proceed against Massey 
and Ijcc along with the other shareholders on the general list of 
contributories, the liquidator has released Massey and Lee from 
all liability, and is now estopped from proceeding against them.
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He also contended that, if the liquidator had proceeded origin­
ally against Massey and Lee along with the general list of share­
holders, they could have recovered against A. E. Webb & Co., 
who were at that time solvent ; and that, as a result of the 
action of the liquidator in delaying proceedings against them 
until after the general list was settled, and after A. E. Webb had 
absconded from the Province, their position was altered.

There is no doubt whatever that Massey and Lee should 
have been placed on the first list of contributories brought in 
pursuant to sec. 130 of the Hank Act, R.S.C. 1906, eh. 29. They 
were shareholders of the bank within sixty days before the com­
mencement of the suspension, and as such were liable as in that 
section provided.

There is no such thing as a settled list of contributories. It 
is the duty of the liquidator and of the Court to see that all those 
shareholders who are liable under sec. 130 of the Hank Act are 
placed on the list ; and, if omissions are made, they should be 
remedied. There can be no such thing as an election by the 
liquidator of the shareholders whom he is going to hold respon­
sible. It is his duty to place on the list all persons liable 
under sec. 130 of the Hank Act. No question of estoppel or 
election can arise as against the liquidator under that section, 
as all shareholders within that section are liable.

The transfer by Massey and Lee to the persons primarily 
liable to them after the date of the suspension of the bank does 
not release them. It amounts to nothing more than shewing the 
position of the shares as between Massey and Lee and their 
transferees.

I refer to He Central Bank, J. D. Henderson's Case (1889), 
17 O.R. 110, judgment of Mr. Justice Robertson, at p. 120: 
“Questions may arise between the transferor and transferee as 
to the validity of the contract, and it might be prejudicial to the 
transferee if he allow®#1 the finding of the Master to go unim­
peached, as to which, \ ver, I pass no opinion ; but it is clearly 
in the interests of the editors of the bank that all persons 
liable as shareholders should be on the list of contributories, and 
although the liquidators have acquiesced in the report of the 
Master, it must be borne in mind that they are the officers of the 
Court, and when the matter is brought to the notice of the 
Court, as it has been by this appeal, I think it the duty of the 
Court to protect the interest of the creditors and all parties con­
cerned, and to see that all are charged who are legally charge­
able, and being of opinion that all persons who were stockholders 
within the month next before suspension, no matter for how 
long a time, are either primarily or secondarily liable, their 
names should be placed on the list of contributories.’*

Also In re Central Bank of Canada, Baines’s Case (1888), 16 
O.R. 293, judgment of the Chancellor at pp. 304 and 305: “ ‘Per-
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sons who having been shareholders in the hank have only trails- ONT. 
ferred their shares or registered the transfer thereof within one 
month before the commencement of the suspension of payment jqj.i
by the bank shall he liable to all calls on such shares us if they ----
had not transferred them, saving their recourse against those to ()NJfJ:HIO 
whom they were transferred.’ This, however, is to be read with Hank.
sec. 70, which shews that the last, shareholder, or the one who ----
appears in the record of shares to be a holder in prusinti at the 8tatement 
time of failure is liable. Section 77 is cumulative so as to make 
also liable those who have been holders during the month pre­
ceding the suspension. These should all be on the list of con­
tributories, leaving them to discuss among themselves their re­
spective liabilities: Humby'» Case (1872), 26 L.T.N.S. 9:16. Sec­
tion 45 of the Winding-up Act may also be read in this connec­
tion. Even if the statute had the effect contended for as to 
primary liability (with which opinion I do not agree), it would 
be still proper to put the name of this appellant on the list of 
contributories.”

The liquidator is an officer of the Court, and ha* no power in 
winding-up proceedings to release any one (except under the 
authority of the Court) without the approval and sanction of 
the Court. Massey and Lee knew the facts in regard to their 
own position, and they were bound to know the law. They were 
always liable under sec. 130 of the Bank Act; and the mere fact 
that the liquidator omitted to place them on the list originally, 
and that in the meantime they did not pursue their remedies, 
thinking they were not going to be proceeded against, does not 
operate so as to release them.

A reference was also made by counsel for Massey and Lee to 
sec. 21 of the Dominion Winding-up Act, R.S.C. 1906, ch. 144, as 
affecting the question : and In rr National Hank of Wales, Taylor,
I’hillips, ami Rickards’ Cases, (1907 | 1 Ch. 298, was referred to.
In that case the question arose under the provision of sec. 131 of 
the English Companies Act, 1862. The head-note of the case 
reads as follow's: ‘‘The power of a voluntary liquidator under 
sec. 131 of the Companies Act, 1862, to sanction a transfer of 
shares made after the commencement of the winding-up, in­
volves the power to alter the register of members; and the trans­
feror is thereupon released from the liability which he was under 
at. the commencement of the winding-up to contribute as a pre­
sent member, ami the transferee alone is the person to be placed 
on the A list of contributories. Where successive transfers are 
sanctioned by the liquidator under sec. 131. the ultimate trans­
feree only is liable to contribute as a present member, the trans­
feror and prior transferees being liable as past members.”

Section 131 of the English Companies Act, 1862, provides 
that whenever a company is wound up voluntarily the company 
shall, from the date of commencement of such winding-up, cease
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to parry on ils business, except in so far as may lx* required for 
the beneficial winding-up thereof, and all transfers of shares, 
except transfers made to or with the sanction of the liquidators, 
or alteration in the status of the members of the company taking 
place after the commencement of such winding-up. shall he

The section is somewhat on the lines of sec. 21 of the Domin­
ion Winding-up Act.

Section 21 of the Dominion Winding-up Act, however, is not 
at all applicable here. The Ontario Bank suspended payment 
on the 13th October, 1901». The petition for winding-up under 
the Dominion Winding-up Act was served on the ltitli October. 
1900. and the order appointing the liquidator was made on the 
29th September, 190rt.

While the transfers of the shares in question were made with 
the sanction of the curator, they were not made with the sanction 
of the liquidator or under the authority of the Court. Kven if 
they were, the transfers could have no greater effect than to 
make the transferees the owners of the shares in question, hut 
could not release the liability created under see. 130 of the Bank 
Act against all persons who held the shares within sixty days 
lie fore the commencement of suspension of payment by the hank; 
so that, in no view of the matter, can the transfers of the shares 
by Massey ami I am1, even with the consent of the curator, after 
the suspension of the hank, affect the liability of Massey and 
lice under see. 130 of the Bank Act.

For these reasons, 1 find that Massey and Lee must he settled 
on the list of contributories for the 338 shares in question, with 
costs of this application.

The order of the Referee was affirmed by Boyd, 0. ; a.'d 
Massey and Lee appealed.

.1/. K. Cowan, K.C., for the appellants. The liquidator el# eted 
to look to the persons primarily liable to Massey and Lee. and 
as a result of the proceedings against those primarily liable, and 
the omission to proceed against Massey and Lee along with the 
other shareholders on the general list of contributories, the 
liquidator has released Massey and Lee from all liability, and is 
now estopped from proceeding against them. If the liquidator 
had proceeded originally against Massey and Lee along with the 
general list of shareholders, they could have recovered against 
A. K. Webb & Co., who were at that time solvent; and because 
of the action of the liquidator in delaying proceedings against 
them until after the general list was settled, and after A. E. 
Webb hail absconded, their position was altered. The liquidator 
sanctioned the transfers. “Sanction^” means not only auth­
orised. hut ratified. The liquidator was appointed by the Court.
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and all the powws which the Court had authority to give to the 
liquidator were given by the order of the Court. Under such 
order, the liquidator had the authority of the Court to do all 
nets authorised by the Winding-up Act. When such authority of 
the liquidator is not limited, see. 21 of the Winding-up Act gives 
the liquidator power to sanction transfers of shares and to alter 
the status of members after the commencement of winding-up 
proceedings. If the interpretation of see. 21 requin* the active 
authorisation by the Court to tin* sanction of the liquidator, the 
Official Referee gave such authority when the list of contribu­
tories was placed before him as drawn and sanctioned by the 
liquidator. Under the Winding-up Act, contributories become 
liable only when calls are made upon them; the transfer of the 
shares in question was made after the commencement of wind- 
ing-up proceedings, and by such transfer all liabilities of the 
transferors were transferred to the transferees, and the liqui­
dator so eleeted to rely upon Lehman and Webb & Co. respec­
tively solely for any calls to be made. 1 refer to the following 
authorities: In re National Hank of Wales, Taylor, Phillips, and 
Hu karris’ Cases, |1907| 1 Ch. 29H; Aikins v. Dominion Lin Stork 
Association of Canaria (1896), 17 I'.R. 303. at p. 309; In re 
National Hank of Wales, Massey and Giffin's Case, [1907] 1 Ch. 
582; In re Joint Stork Discount Co., Fyfc's Case ^1869), L.R. 4 
Ch. 768.

James Bickncll, K.C., and G. H. Strathy, for the liquidator. 
At the date of the suspension of the Ontario Bank, the appel­
lants were shareholders, ami their liability to contribute to the 
assets was thereupon fixed. They were shareholders at the date 
of the commencement of the winding-up, and as such are liable as 
contributories, and they have not been released from their lia­
bility Their liability has not been barred by any statute of 
limitations, and so delay does not matter. All the faets con­
stituting the liability of the appellants as contributories were 
known to them; and any failure upon their part to protect 
themselves against the legal consequences cannot be visited upon 
the respondent. In the absence of an order made by the Court 
releasing the appellants from liability, they cannot escape. They 
are not entitled to set up an estoppel against the Court. The 
effect of the transfers to Lehman and Webb & Co. was to enable 
the appellants to obtain a summary remedy in the liquidation 
against such transferees, but such transfers could not and did 
not relieve the appellants from their own liability. The liqui­
dator never elected and had no power to rely upon Lehman and 
Webb & Co. as the only parties liable as contributories in respect 
to the shares in question. I refer to Boultbee v. Gzowski (1897 
8). 24 A.R. 502, 29 8.C.R. 54.

Couan, in reply.
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September 30. Harrow, J.A. : Appeal by John Massey and 
W. ('. Lei* from an order of the Chancellor dismissing an ap'peal 
from the order of an Official Referee placing the appellants upon 
the list of contributories in winding-up proceedings.

No written judgment was delivered by the learned Chan­
cellor ; hut the facts are very fully stated and discussed in the 
judgment of the learned Referee: with whose conclusions I also 
agree.

The shares in question having been fully paid-up, the liability 
now sought to be imposed upon the appellants arises under the 
provisions of see. 125 of the Rank Act, making shareholders liable 
upon a deficiency in the property and assets of the bank to pay 
its debts and liabilities, to an amount equal to the par value 
of the paid-up shares held by them.

It is admitted that the appellants were the holders of the 
shares in question on the 13th October, 1906, when the winding- 
up proceedings began. The subsequent transfers by the appel­
lants were made after the winding-up proceedings began, and, 
therefore, clearly fall within the prohibition contained in sec. 21 
of the Winding-up Act. This difficulty in the appellants’ way 
is. in my opinion, quite insuperable. That section provides that 
all transfers after the commencement of the winding-up pro­
ceedings—except transfers made to or with the sanction of the 
liquidator, under the authority of the Court—shall he void. It 
is not claimed, and it could not he, that the mere entry in the 
transfer books of the bank of such transfers was effective to re­
lieve the appellants. That was done while the curator was in 
charge, long before the winding-up order was made—which, for 
some reason, was not actually made until the 29th September, 
1908, or nearly two years after the proceedings began.

What is claimed, as 1 understand counsel for the appellants, 
is, that the effect of the subsequent action of the liquidator in 
preparing and having settled the first list of contributories, in 
which the names of the transferees were inserted and the names 
of the appellants omitted in respect of these shares, was to bring 
the case within the exception to he found in sec. 21, as that of 
transfers made with the authority of the Court, or at all events 
it amounted to an election to accept the transferees in the place 
and stead of the appellants; which in itself, or as coupled with 
the alleged laches of the liquidator in making the present claim, 
amounted to an estoppel.

In his judgment the learned Referee says: “Massey and Lee 
were not placed on the original list of contributories by the 
liquidator in respect of these shares. The liquidator had no 
reason for not placing them on, but they were left off through 
an oversight.” How the oversight occurred is not explained; 
but it is not improbable that the long interval between the initia 
tion of the winding-up proceedings and the winding-up order had
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something to do with it. When the books of the bank passed into 
the hands of the liquidator, tl e shares in question apparently 
stood in the names of the transferees of the 24th and 26th Octo­
ber, 1906, and it was not obser ed that these dates were subse­
quent to the 13th October, 1906, when the winding-up proceed­
ings began. But, however, the mistake occurred, that it was 
anything more than a mistake or oversight on the part of the 
liquidator is entirely unsupported by the evidence. There is 
not from beginning to end a particle of evidence that what was 
done was the result of intention or design on the part of the 
liquidator or the learned Referee. The liquidator alone was 
powerless to accept the transfers or to release» the appellants 
without payment. And, in the total absence of facts or circum­
stances indicating intention or even consideration of the matter 
by the learned Referee, to ascribe to his act in approving of the» 
first list the wide effect contended for, seems quite out of the 
question.

Nor, in my opinion, is there in the alleged estoppel sought to 
be set up any answer to the liquidator’s claim to add the appel­
lants. lie asserts and relies upon a legal cause of action arising 
under the provisions of the statute. To such a claim mere delay 
in asserting it is no defence. But, in addition, there is no reason­
able evidence that what delay there was was prejudicial to the 
appellants. Their transferees, to whom they look for indemnity, 
were upon the list, were proceeded against, and judgments 
against them obtained, apparently in due course. And there is 
a total absence of anything but suggestion that the appellants 
could have done more to compel payment if they had themselves 
been originally upon the list.

And, finally, there is, in my opinion, grave doubt if estoppel 
could be successfully pleaded to such a claim, under any circum­
stances. The proceeding is a compulsory winding-up under 
the direction and control of the Court. The liquidator was ap­
pointed by the Court, is an officer for the time being of the Court, 
and except in minor matters acts entirely under its direction. 
See In re Contrait Corporation, Gooch’s Case (1872), L.R. 7 
Ch. 207. So limited are his powers that it has been said that he 
cannot even make a formal admission (sometimes said to be the 
foundation of an estoppel in pais) which will bind the creditors 
and contributories. See Re Umpire Corporation (Limited) 
(1869), 17 W.R. 431. Under sec. 36 of the Winding-up Act. he 
may, with the approval of the Court, compromise calls, etc., 
‘‘upon the receipt of such sums ... as are agreed upon:” 
but, without the consent of the Court, he could not lawfully 
accept less than payment in full.

It would certainly be an odd result to hold that he could by 
mere laches accomplish that which he could not with deliberation 
and intention do.
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I do not overlook what was said by Parker. J., in In re Na­
tional Hank of Wales. Taylor, Phillips, anti Hiekards' Cases,
11907] 1 Cli. 298, cited among other eases by the learned counsel 
for the appellants. That, however, was a very different ease. 
It was, to begin with, a voluntary winding-up, and the liquida­
tor's powers were larger than in a compulsory winding-up. 
Then the liquidator was there asserting a claii • based upon an 
equity, and was met by the equitable answer of his laches ; which 
was held by the learned Judge to be a good answer. Upon the 
decision itself I express no opinion. It is enough to say that, 
in my view, it has no application to the circumstances of this 
ease.

See for a different view as to the effect of the lapse of time 
in the ease of a compulsory liquidation, He Cast India Cotton 
A'fern y (Limited), Sand’s Case (1875). 32 L.T.R. 299. 301.

I would dismiss the appeal with costs.

Meredith, J.A. :—When it is admitted, as it was upon the 
argument of this appeal, that, at the time when the winding-up 
order was made, the appellants, as well as their transferees, were 
severally liable for the payment of the calls in question in this 
matter, this appeal, as it seems to me, becomes hopeless.

In what manner have the appellants become discharged from 
that liability?

By an election, it is said, to seek payment from their trans­
ferees. But the case never was one calling for any election : it is 
a ease of liability of each, not of only one or the other.

Then, it is said, by delay. But the debt is a legal, statute- 
imposed. one. which it was the duty of the debtors to pay; so 
how can delay, short of bringing tbe ease within some statute of 
limitations, relieve the appellants from that which they delayed, 
as well as those who ought to have enforced payment sooner, 
delayed?

1 am unable to see any way of escape, even under the law 
favouring sureties, from the extraordinary liability in question, 
which the statute-law of the land has imposed upon the appel­
lants. as well as their transferees, leaving the appellants to 
seek relief from such transferees.

But I am unable to agree in the finding, if such it be, of the 
Referee, that the delay in enforcing payment from the appel­
lants was the result of mere oversight ; I have no doubt that the 
liquidator’s faith in the ability of the transferees to pay, until it 
was shocked by the absconding of one of them, was the real cause 
of it.

None of the cases relied upon by the appellants are at all 
applicable to this case ; in which there was no breach of any duty 
owed to the appellants; and in which there is, as it seems to me,



8 D.L.R.] Kk Ontario Bank.

really little, if anything, more to complain of—from the legal 
point of view— on the appellants' part, than that they were not 
compelled to pay the debt—which they «night to have paid with­
out compulsion—sooner.

I would dismiss the appeal.

Moss, C.J.O.. Maci.aiikx and Magee, JJ.A., concurred in 
dismissing the appeal.

Appeal dismissed with costs.

NAVARRO v. RADFORD WR.GHT CO
Manitoba Court of Appeal, Hoicell, Richards, Perdue, Cameron and

ll'i'i<i<u t. .A/..!. DMMltfr (i 1912.
I Jury ($ I B 1—10)—Trial by—I'krkonal injury actio.v.

Where n plaintiff witiittieH the Court by his materinl on » motion fur 
a trial by jury that the personal injuries he suffered by being hit by 
-omethiug fulling from defendant's building were of a serious char 
aeter. an order for trial with a jury should be made under the Maui 
folia King's Bench Act. R.8.M. 1902. nee. .19, without requiring an 
affidavit also from the plaintiff's physician and thereby submitting the 
physician to cross examination thereon liefore the trial.

2. .I cry ( $ H* 1—1°) Trial by—Discretion or jvdok—Matkriai. run

It is discretionary, and not a matter of right, to order a trial by 
jury in .niw-h of a class not specially designated for jury trial under 
the Manitoba King's Bench Act. It.S.M. 15*02, see. .11*. where that slat 
nte provides that eases not so designated shall be tried bv a Judge 
without a jury “unless otherwise ordered by a Judge.

An application was made in this matter before the referee 
for an order to have the cause tried by jury. The referee refused 
the motion and. on appeal. Metcalfe, J.. also refused to grant 
the order. Plaintiff appealed and the appeal was allowed.

E. A. Cohen, for the plaintiff.
L. J. Elliott, for the defendants.
The judgment of the Court was delivered by
IIowell, C.J.M. :—An application was made in this matter 

before the referee for yn order to have the cause tried by a 
jury. The referee refused the motion, and by appeal, it was 
brought before Mr. Justice Metcalfe, who also refused to grant 
the order. The learned Judge did not give a written judgment, 
but there being some difference between counsel as to the reason 
why the Judge refused the order, 1 consulted him with reference 
to it. The learned Judge informed me that he thought it was a 
vase which might well be tried by a jury if the plaintiff had 
satisfied him that the injury which he sustained was o'" a serious 
character. It appears that the plaintiff was injured hv some-
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tiling fulling from tin* defendant»* building, whereby his head 
was injured. The material in favour of the motion consists of an 
affidavit of the plaintiff upon which he had been fully cross- 
examined. and an affidavit of the plaintiff’s solicitor. In his 
affidavit the plaintiff stated that the injury to him consisted of 
a wound in the head by which the skull was fractured ; that he 
was knocked insensible and remained unconscious until he found 
himself in the hospital ; that he remained in the hospital for 
some 20 days and that a semi-paralysis was affecting his arm 
and leg. lie was cross-examined fully upon this affidavit, and 
although he was a foreigner and had to speak through an inter­
preter. he made out a ease of considerable and, to my mind, seri­
ous injury.

The solicitor’s affidavit was simply a statement of what the 
doctor who attended the plaintiff told about the case. The Judge 
suggested to the solicitor on the argument that he get an affidavit 
from the doctor, but as the plaintiff’s solicitor did not wish to 
submit that doctor to a cross-examination on the affidavit, he did 
not do so.

With great deference to the learned Judge. I think a fair 
and reasonable case of serious injury was made out by the affi­
davit and by the examination. Iiis confinement in the hospital 
was a matter which the defendants could have verified very 
easily. 1 agree with the learned Judge that this is a case which 
might well he brought before a jury. This is not a ease of re­
versing the order of a Judge where he has exercised a discretion 
in a matter of this kind for apparently he thought it a case where 
it would be expedient to have trial by jury. The only reason 
for his refusing the order was that he was not satisfied that the 
plaintiff had set forth such facts that if he succeeded the dam­
ages would be substantial. I think the learned Judge should 
have been satisfied with the material before him in this case.

I would not wish to hold that in all cases the affidavit of the 
plaintiff and his solicitor are <juite sufficient to obtain an order 
in matters of this kind. It may well be that a Judge should 
require further material in many cases, but I think in this case 
the plaintiff’s affidavits are sufficient on the question of the 
substantiality of the injury.

I think the orders of the learned «fudge and of the referee 
should be set aside and an order should issue for the trial of 
this cause by a jury. This appeal is allowed with costs to be 
posts in the cause to the plaintiff in any event of the cause. The 
costs of the motions before the referee and the Judge to lie costs 
in the cause.

Aj>pntl allowed.
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Ontario High Court, Middleton, ,/. December 24. 1912.
1 Wills ($ III H—170)—Vested ijsuacy with payment in fvtvro— 

When vesting not to be deferred.
Where a will contain* n provision to pay the gift* in futur», aiicfa 

provision will merely postpone th" powewion nml will not ilefer the 
vesting of the gift, if the payment is postponed merely for the eon 
venienee of the fund.

Petition by executors for advice under Coil. Rule 93h.
K. L. McKinnon, for exeeutors. and appointed to represent 

those opposed in interest to the infants.
F. W. Harcourt. K.C., for the infants.
Middleton. J. :—At the time of the death of the testatrix in 

March, 1904, she owned a certain parcel of land charged with 
an annuity in favour of her brother John. She directed her 
executors to sell this land as soon after her death as convenient, 
should she survive John : if she predeceased her sai l brother, 
then as soon after his death as convenient. The executors were 
out of the proceeds of the sale to pay certain legacies, inter 
alia, $200 to Dick Lister, $100 to William Bowlcy.

The brother died on the 7th December, 1911. Lister sur­
vived the testatrix, and died on the 31st May, 1904. Bowley 
also survived her, and died on the 1st September, 1909. The 
question is, do these legacies lapse?

Jarman, 6th ed., 1904, thus states the law : “But even though 
there be no other gift than in the direction to pay or distribute 
in futuro, yet if such payment or distribution appear to be 
postponed for the convenience of the fund or property, vesting 
will not be deferred until the period in question.”

This rule has on numerous occasions received judicial sanc­
tion. It is, however, contended that the case is governed by 
Holton v. Hath a, 26 (Jrent 361. The will, though similar to the 
will in question here, is different : as there the wording is “After 
the sale of my said real estate I give” etc.

I do not think that the learned Vice-Chancellor intended to 
lay down any new exception to the well-established rules relat­
ing to the vesting of legacies. I think that, properly looked at, 
the case depended upon the particular words used, and that in 
his view there was no gift until after the sale had taken place.

Here the postponement of payment was clearly for the con­
venience of the fund ; and, to quote again from Jarman (p. 
1405) the words used “do not postpone the vesting of the gift 
to the posterior legatee until the death of ‘A,’ but merely shew 
that that is the period at which it will take effect in possession. ” 
This statement is based on Bcntion v. M add iso n, 2 Bro. C.C. 
75—a decision of Lord Kenyon’s—where the '««stator gave all

ONT.

H. O. .1.
1912

Her. 24.

Statement

Middleton, J.



>56 Dominion Law Reports. J 8 D.L.R.

ONT. the income to his mother for life, and after her decease “I then
H.C.J.

1912
Rive to ‘A* ” etc. The Master of the Rolls there thought that 
to multiply decisions of the kind suggested “seems reproach­
ful to the law.”

WlSHABT. The amount of the legacies may be paid into Court, and the 
executors may be discharged. As the amounts are so small,

Middleton. J. upon an affidavit being filed that the legatees left no creditors 
the money may he distributed among those now beneficially en­
titled.

Costs will be out of the estate.

Order accordingly.

ALTA. BRAND v. ROSS BROTHERS.

S. C.
1912

Alberta Supreme Court. Srott, Stuart. Simmons, and Walsh, JJ.
I»' ' ■ "<*>' r Is. 1812.

Dec. 18. 1. Master and servant ($ III B 8—180)—Negligence—Fellow servant’s
NEti LICENCE.

It is actionable negligence when defendant’s servants placed a plank 
in a weak and insecure position for the workmen to walk up so that 
it tilted while the plaintiff was turning over a box of bolts end over end 
upon it in loading a dray, alongside his employer’s warehouse, with 
the result that the plaintiff, who did not know that it was insecure, fell 
and was injured, particularly where by statute the employer is held 
liable for the negligence of a fellow workman of the injured party 
(N.W. Ord. (Alta ) 1911. eh. 98).

Statement Appeal by the defendants from the judgment of Harvey, 
C.J., at trial in an action for damages for personal injuries. 

The appeal was dismissed, Simmons, J., dissenting.
O. M. Biygar, for the appellant.
Geo. O’Connor, for the respondent.

Scott. J. Scott, J.:—I concur with judgment of Walsh, J.

Stuart, J. :—I think this appeal should be dismissed. It is 
clear to me upon a perusal of the evidence that the real cause 
of the accident was this, that the plank which had been placed 
by one of the defendant’s servants for the workmen to walk up 
was not placed firmly and securely in position, and that as a con­
sequence it tilted while the plaintiff was turning the box of 
bolts end over end upon it with the result that the plaintiff 
fell and was injured. In my opinion it was negligence not to 
place a plank which was to be used for such a purpose in a 
firm and secure position. If the plaintiff had already gone over 
the plank several times while it was in this insecure position 
there might then he some ground for the argument that he had 
knowingly taken the risk. But there is no evidence to shew 
that the plaintiff had any knowledge of the insecure condition 
of the plank and he was, I think, entitled to assume that it 
would not move or tilt under his feet.
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I rest nothing upon the position of the* adjoining plank 
which was only half way across from the platform to the dray 
because it is not clear to me that the plaintiff was misled by its 
position or that he did not know that it was only half way 
across. In any case I do not think the position of that second 
plank was the real cause of the accident. Clearly the plain­
tiff was not attempting at first to use it and we cannot he 
certain that the accident either would or would not have hap­
pened if it had been all the way across. The real cause of the 
accident was the condition of the first plank. It is true that 
other witnesses say that the plaintiff swayed with the box, hut it 
is manifest that they were not in anything like as good a posi­
tion to perceive what it was that caused the fall as was the plain­
tiff himself. He says it was because the plank tilted, and 1 think 
we are bound to accept that, in the circumstances, as the real 
cause of the accident.

ALTA
8.C.
1912

Russ
Brothers.

Simmons, J. (dissenting) : The plaintiff was » in simmon*. j.
defendant’s wholesale warehouse in the work of loading hard- 
ware on to a dray. While engaged in this way the plaintiff was 
injured by a box falling on him. Vnder instructions of the de­
fendant’s foreman the dray had been partly loaded with iron 
pipe at one entrance to defendants’ warehouse and was then 
brought, to another entrance in order that other hardware mer­
chandise might be loaded. On account of the condition of tin- 
lane at this second entrance, coupled with the fact that the 
iron pipe on the dray extended over and beyond the rear end 
of the dray the driver of the dray was unable to bring his dray 
up close to this second entrance, and as a consequence a tempor­
ary gangway was improvised under the instructions of defen­
dants’ foreman by using two planks each about 10 inches wide 
to bridge the intervening gap of about four feet between the 
dray and tin* entrance to the store. There is no direct evidence 
as to how close the planks were placed to each other hut one 
witness speaks of them as making together a gangway about 
20 inches wide. (Witness Alfred J. Moir, page 52 case) : and it 
seems a reasonable conclusion that they were close enough to 
he considered as together forming a gangway. The platform of 
the drav and the door-sill of the entrance to the store were on 
about the same level when loading began. When loading was 
nearing completion one plank was withdrawn from the dray 
some distance and rested on one end only on the floor of the 
store. The other plank was elevated at the end resting on the 
dray and this end was placed on a box about twelve to four­
teen inches higher than the platform of the dray. This was 
done apparently while the plaintiff was in the warehouse with 
another workman, Moir, getting a lmx of goods to load on the 
dray. Moir assisted the plaintiff to bring this box to the door 
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and on to the inclined plank and then the plaintitT proceeded to 
trundle the l»ox up the inclined plank to the dray. While 
doing so the plaintiIT fell off the plank and the hox fell on him 
causing serious bodily injuries. When the plaintitT found he 
was falling or about to fall he tried to save himself by stepping 
on the other plank but as the outward end of this plank was no 
longer resting on the dray it went down under the plaintiff’s 
weight. There is no evidence that the plaintiff was relying on 
this second plank as supplying an element of safety when he 
proceeded to trundle the hox up the inclined plank, and I think 
it is a reasonable inference that up to the time that lie lost his 
balance he would have done just what he did do if the second 
plank had not been there at all.

The action was tried by the learned Chief Justice without 
a jury and he found

that when there wan only one plank left on a alope such as there 
was in this ease, particularly the other plank having been drawn 
away without the knowledge of the plaintiff, the provisions were not 
such as ought reasonably to have been made.

There is no conflict of evidence in the case and we may 
therefore draw inferences therefrom as to the facts to the same 
extent as the trial Judge. There, does not appear to me to lie 
any doubt as to the law applicable to such a case.

The acceptance in Smith v. Maker [1891] A.C. 325, GO L.J. 
Q.B. 683, of the proposition that

A master is rcspon-ilde in point of law not only for a defect on his 
part in providing good and suilicient apparatus, but also for his failure 
to see that the apparatus is properly used,

has settled the law in that regard. Before this proposition 
can be applied against the defendants it is necessary to find that 
they did not provide proper appliances and see that they were 
properly used with the result that the injury to the plaintiff was 
caused by such failure. With great respect to the finding of 
fact of the learned Chief Justice in this regard I am not able to 
come to the conclusion that there was such a failure or neglect 
on the part of the defendants. The loading of merchandise of 
the kind in question on a dray, using a plank about ten inches 
wide over an intervening gap of about four feet wide and about 
the same distance from the ground does not seem to me to in 
volve any inherent danger different from that involved in tin- 
ordinary conduct of such a class of work. The plaintiff says 
(case, p. 23),

as 1 was trundling tlx* box of bolt* over tbi* plank, the plank tilted
and let me over and I went over and the Imx of holts came on top of

It is quite true that if the other plank had not been with­
drawn the plaintiff might have saved himself, just as it is quite
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true that if a solid platform had been eonstrueted in the whole 
intervening space* between the dray and the warehouse the* 
plaintiff would probably have saved himself from falling. The 
plaintiff says, “It (the plank) was placed on the box on the 
dray and it could not have been level or firm otherwise it would 
not have swayed.” It is quite clear that plaintiff is in this 
lira wing eonelusions and is not relating what did actually take 
place.

Moir. a witness for the plaintiff, on cross-examination (ease, 
p. 56), says that the plaintiff was up-ending tin* box ami as he 
got it up to turn it over he lost his balance a little and pulled it 
over on top of him; and on re-examination by plaintiff’s coun­
sel. this witness said “just the hox seemed too heavy and over­
balanced him.”

It appeared that the box weighed alxmt 120 lbs., also that 
the plaintiff was small of stature and not physically strong 
(see ease, p. 14) and the only conclusion 1 can cotne to is that 
the plaintiff was attempting to do work which lie was not phy­
sically competent to do. and this or his own negligence, or both, 
caused the accident. I am unable to conclude that a man of 
ordinary physical ability and accustomed to that class of work 
would have allowed the box to fall upon him under the circum­
stances, unless through his own contributory negligence or in­
efficiency. While the duty of an employer is to furnish reason­
ably safe appliances for his workman, yet it would be going far 
beyond the rule above laid down to require an employer to 
guarantee absolute immunity from danger to the servant.

The obligation of the master to provide reasonably safe places and 
structures for his servants to work upon does not oblige him, as to 
wards them, to keep the work, which they are actually engaged in 
constructing, in a safe condition through all its stages and at every 
moment of their work: 1 lleven on Negligence. .Ird ed.. 61.1.

I would, therefore, allow the appeal with costs.
The plaintiff has claimed relief under the Workmen’s Com­

pensation Act, if his action herein should not be sustained, and 
his claim under that Act will, therefore, be referred back to 
the Chief Justice who tried the action.

Walsh, J. :—I would sustain the judgment of the learned 
Chief Justice, although not upon the precise ground upon which 
he put it. A careful reading of the evidence satisfies me that 
the accident with which the plaintiff met was due to the tilting 
of the plank up which lie was trundling the box and this tilting 
must have resulted from the negligence in the placing of the 
plank one end of which rested upon the top of a box on the dray 
and the other end of which rested on the platform of the ware­
house.

The plaintiff's own version of the affair gives this most un­
reservedly as the origin of the trouble. He says, “as I was
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trundling the box of bolls over this plank, the plank tilted and 
let me over,” a statement which he repeats two or three times 
practically without variation. It is true that his witness Moir 
says that, the plaintiff ‘‘seemed to over-balance himself” and 
that he did not see the plank tilt, but he immediately qualified 
this by saying that it was possible that the plank could have 
tilted without being seen by him. Miller, another witness for 
the plaintiff. says that the plank was not wide enough "and 
whether it shifted on the wagon or not I couldn’t say.” Daw­
son, a witness for and employee of the defendant under whose 
directions the dray was being loaded, says,

the box gave a side balance and Brand to save himself lunl to put 
out one leg. dropped one leg on the other plank when lie fell and that 
is how the accident was caused.

And this is all the evidence that there is on the subject. I 
can see no inconsistency between the story of the plaintiff and 
those the other witnesses tell. lie certainly of all of them was 
in the best position to know exactly what happened for the 
others were concerned about their own parts of the work in hand 
and it would. 1 think, be so that their attention would be fixed 
on the man when he first gave signs of falling rather than on the 
plank.

This work was supervised for the defendant by its proper 
employee. The shifting of the plank to the part of the dray 
when* it was when the accident happened was done under his 
instructions at the request of the driver of the dray but the 
placing of one end of the plank on the box was done by tile 
driver according to Mr. Dawson’s evidence. It was, how­
ever, the duty of the defendant to see that this was not negli­
gently done and the fact that it was the hand of the driver 
(who was an employee of the Cartage Company that owned the 
dray and not of the defendant) that placed it on the box can­
not relieve the defendant from responsibility if that work was 
negligently done.

I would have great difficulty in holding the defendant liable 
if this plank had rested so securely upon its supports that it 
could not have tipped as I find that it did. Hut being satisfied 
as I have already said that the defendants’ negligence in the 
respect mentioned caused the plaintiff’s injury 1 would dis­
miss the appeal with costs.

Appeal dismissal, Simmons. J., dissenting.
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REINHARDT BREWERY Limited v. NIPISSING COCA COLA ONT.
BOTTLING WORKS ------

Ontario Court of Appeal, Harrow, Macla/ren, Meredith, and Magee, JJ.A.,
and Middleton, J. November 19, 1912. 18 “

I. Fraudulent conveyance ($ VI—30)—Formal transfer taken in name N'ov. 19.
OF ANOTHER THAN THE DEBTOR AS GRANTOR.

Where u newly incorporated company claimed title to goods which 
up to its incorporation were in the possession or control of one of its 
shareholders as their apparent owner, but a formal transfer to the 
company was made by a bill of sale from a brother of the person so 
in possession to the company, and the company set up title solely under 
su* h bill of sale as against a levy made on the goods at the instance 
of an execution creditor of such apparent owner, the Court will, in 
interpleader proceedings, on being satisfied that the transfer made by 
the bill of sale in the name of the brother to the company in exchange 
for shares was a part of a fraudulent attempt between the brothers 
and the company to put the goods out of the reach of creditors of the 
execution debtor, declare such goods to be still the property of the 
debtor and exigible under the execution.

Appeal by the défendante from the judgment of n Divisional statement 
Court reversing in part the judgment at the trial of Riddell.
J. , in an interpleader issue between the parties.

The plaintiffs were execution creditors of one Abraham 
David, and under their execution had seized the goods in ques­
tion while in the possession of „he defendants.

The appeal was dismissed, Meredith, J.A., dissenting.
C. //. Porter, and O. F. McFarland, for the defendants.
IV. K. Smyth, K.C., for the plaintiffs.
G arrow', J. A. (after stating the facts I :—In giving judg- omow. j.a. 

ment, Riddell, J., said among other things:—
Remembering that the onus is upon the plaintiffs to prove that the 

property is not the property of the defendants. I do not think there 
is sufficient before me to entitle mo to find that the onus has been 
met . . . The case is full of suspicion, etc.

The learned Judge declined to place reliance upon the 
evidence of the Davids, of which family three members were 
called. The other witnesses upon both sides were evidently re­
garded as equally credible ; at least nothing to the contrary Is 
said.

No notes of the judgment delivered in the Divisional Court 
appear in the printed appeal book, but it is apparent from the 
formal judgment that the Court regarded the situation of the 
goods purchased from Zahalan as different from the other goods 
seized since it is only as to the latter that the appeal was allowed.
As to the latter the Court must have been satisfied that the plain- 
riffs had satisfied any onus originally resting upon them.

Thê case is certainly, as was said by Riddell, J.. one of great 
suspicion. Discarding the evidence of the family of David, as 
I think must be done, there is the evidence of several witnesses,
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Mr. Heaney, Mr. Bradley, Mr. Comfort, especially the latter, 
all tending towards the same conclusion, that not long 
before the organisation of the joint stock company, the execu­
tion debtor was in possession of the goods now in question, ap­
parently as owner, that he was holding himself out as the propri­
etor of the business and the owner of the goods, and that upon 
their removal, he placed them in charge of the witness Comfort 
as his agent, that Comfort afterwards left because of interfer­
ence by Albert David, and that the latter whom Comfort left in 
charge afterwards disclaimed the business, saying it belonged to 
his brother Abraham, and subsequently on an execution in the 
Division Court against the latter coming in, abandoned his 
former disclaimer, and claimed the business as his own.

The bill of sale under which the claimants alone pretend to 
make title is only from Rnshada and Albert : Abraham is no party 
to it. And it follows that if the goods really belonged to 
Abraham, and not to Rashada his wife, or Albert his brother, 
the claimants never had any title to them.

Under all the circumstances 1 am wholly unconvinced that 
the Divisional Court erred in the conclusion arrived at. The 
case looks to me very much like an attempt by tiie three Davids 
to put the goods in such a position that the creditors of Abraham 
could not reach them. The judgment now appealed against 
thwarts that intention, and we are not, I think, called upon 
under the circumstances to be astute to find reason; for re­
vering it.

1 would dismiss the appeal with costs.

Maclaren, J.A., Magee, J.A., and Middleton, J., concurred.

Meredith, J.A. (dissenting) :—The judgment pronounced at 
the trial was, in my opinion, quite right ; and the reversal of it 
a mistake caused mainly by overlooking two of the most material 
facts of the case, facts which are incontrovertible; I mean the 
fact that the defendants are a legal entity entirely separate and 
distinct from any of the Davids ; and the fact that the defendants 
had the property in and the possession of the goods in question at 
the time of the seizure. The defendants are a duly incorporated 
company ; Abraham David is, as far as the evidence shews, no 
more than a mere shareholder in the company.

That the goods were in the possession of the defendants at 
the time of the seizure wits admitted by the plaintiffs at the trial : 
the statement of their counsel was : “They were seized in the 
premises of the company at Cochrane”: and the form of the 
issue, putting the onus of proof upon the plaintiffs, shews it. 
That possession was evidence of ownership ; but, in addition to 
that, all of the Davids are by their acts and their evidence pre­
cluded from asserting any other ownership ; and it is not sug-
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gested that any one else could be the owner of them ; ami if any­
one else were, the plaintiffs must likewise fail upon this issue.

Then the defendants being the owners as against Abraham 
David, how can the plaintiffs succeed in this issue ? In one way 
only, by proving that the goods were the property of Abraham 
David, and that they were acquired by the company with intent, 
on their part, to defeat his creditors ; I say on their part, because 
the acquisition was not a voluntary one; the company’s stock was 
given in consideration for the property it acquired.

Neither of these things—each of which is necessary to the 
plaintiffs’ success—is proved. One may be suspicious as to Abra­
ham David’s ownership before the company acquired the goods ; 
but suspicion is not proof, and the onus of proof was on tin* 
plaintiffs, an onus which was very far from being fairly and 
reasonably met by a lot of loose, rambling, and wholly inconclu­
sive evidence. And as to any fraudulent intent on the part of 
the company, there is really no evidence. Beside Abraham David 
there were at least four shareholders, one of them l>eing the soli­
citor, Mr. Porter; and there is no evidence of Abraham David 
being any more than a mere shareholder.

I can tind no warrant in the evidence for the assertion that 
the defendants make no pretence of title except through Albert 
and Rashada David ; they were not called upon to make proof of 
title ; that obligation was on the plaintiffs; the defendants’ pos­
session alone was proof of their title at the time of seizure, and 
could not be disturbed by the plaintiffs except on satisfactory 
proof that, at the time, Abraham David was really the owner.

Nor can I at all agree to the succeeding assertion that if the 
goods really belonged to Abraham, and not to Rashada or Albert, 
the defendants could not have acquired title to them ; for surely 
even acquiescence only by Abraham in a transfer by the others 
to defendants would carry any right he might have in the goods 
to the defendants by way of estoppel ; and as I have said, all the 
Davids are. upon the facts of the case and the evidence in it, pre­
cluded from ever asserting any title to the goods against the de­
fendants.

I, therefore, quite agree with the trial Judge in his finding 
that there was not sufficient evidence to satisfy the onus of proof 
that the goods in question were not Albert’s, but were Abra­
ham’s; and, in addition to that, there can, I think, be no reason­
able finding that, even if the goods had been Abraham’s, the title 
and possession of them had not passed from him to the company 
before the seizure was made.

I would allow the appeal, and restore the judgment at the 
trial, which ought not in any case to have been lightly disturbed.

Appeal dismissed, Meredith, J.A., dissenting.
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Judicial Committee of the Prit'!/ Council, Lord Marnaghten. Lord Atkin­
son and Lord Shaw of Dunfermline. June 18, 1912.

1. Death (§11 B—11)—Non-resident alien—Death resulting from IN­
JURIES ARISING OUT OF COURSE OF EMPLOYMENT—B.C. WORKMEN’S 
•Compensation Act, 1902.

An alien non-resident dependent of » workman who lost his life as 
the result of an accident arising out of and in the course of his em­
ployment while resident in the province, is entitled to compensation 
under the B.C. Workmen's Compensation Act, 1902, 2 Edw. VII. 
(B.t .) eh. 74, now R.M.B.C. 1911, eh. 244.

-• Aliens ($ 111—19)—Death or workman—Alien dependent’s right to
RECOVER COMPENSATION ALTHOUGH NON-RESIDENT—LEGAL PER­
SONAL REPRESENTATIVE—WORKMEN’S COMPENSATION ACT (B.C.).

Upon an application for an award of compensation for the death of 
a workman under the Workmen’s Compensation Act, 2 Edw. VII. 
(B.C.) 74, now R.S.B.C. 1911, ch. 244. where the dependent of the 
deceased workman is an alien non-resident, the personal representa­
tive may claim such compensation although he would hold it if re­
covered, for the Benefit of such alien non-resident dependent.

| Hr:us v. Crow's A’est Pass Coal Co., 115 B.C'.R. 120, 17 W.L.R. 087, 
reversed: Jeffery* v. Boosey, 4 H.L.C. 815, and Tomalin v. S. Pearson <) 
Son, Ltd., 119(19] 2 K.R. 01, distinguished; Baird v. Birsztan (1900). 
8 F. 438 and United Collieries Co. v. Simpson, [1909] A.C. 383, referred 
to. See advance report of the present case, 4 D.L.R. 253.]

3. Aliens ($111—19)—Non-resident — Representative of deceased
suing—Workmen’s Compensation Act (B.C.).

In an application for an award for compensation upon the death 
of a workman, under the Workmen’s Compensation Act (B.C.), 2 Edw. 
VII. ch. 74, now R.S.B.C. 1911, ch. 244, while an alien dependent, 
whether resident or non-resident, has the same status as a resident 
British subject for recovery of the compensation, the legal personal 
representative of the deceased, or other person suing in a representative 
capacity for the dependent’s claim, is required to be a resident of the 
province.

4. Statutes (§1IB—110)—Construction of statutes—Conjecture as
to policy of Act—Implication from text ok statute.

If the liability expressly imposed upon the “employer” or “under­
taker” by the Workmen’s Compensation Act. 2 Edw. VII. (B.C.) ch. 
74. now’ R.S.B.C. 1911. ch. 244, for injury to a workman by accident 
arising out of and in the course of employment is to lie cut down at 
all, or if the “employer” or “undertaker” is to be relieved from it to 
any extent, this must be done either by some statutory provision express 
or implied, and not by any conjecture as to the policy of the Act which 
its language does not suggest, even where that conjecture may be 
that the purpose of the Act in question is a shifting from the pro­
vince to the employer as a quasi duty to provide for the destitute.

Statement Appeal from a judgment of the Court of Appeal of British 
Columbia (April 28, 1911), reversing a judgment of Clement, 
J. (November 23, 1910), upon a ease stated by an arbitrator in 
an award made under the British Columbia Workmen’s Com­
pensation Act, 1902.

The appeal was heard on May 13 and 16, 1912, and the 
question to be decided was whether that Act extends to depend­
ents who are aliens residing in a foreign country.
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The complete text of the decision of tin* Privy Council is 
now «riven as supplementary to the advance report of the same 
case. Krzus v. Crow’s A'est Pass Coal Co., 4 D.L.K. 253.

The appellant as the legal personal representative of Albert 
Krzus. a workman employed by the respondents in their mine 
in British Columbia, who was killed by an accident in the 
course of his employment, applied for compensation under the 
Act on behalf of the widow of the deceased, who resided in 
Austria at the time both of the accident and of the applica­
tion and was not a British subject. The arbitrator, to whom in 
accordance with the Act the claim was referred, submitted the 
questions set out in their Lordships’ judgment. Clement, J., 
decided in favour of the claim, but the Court of Appeal by a 
majority reversed this decision.

Macdonald, C.J., and Galliher, J., held that alien dependents 
resident abroad were not within the purview of the Workmen’s 
Compensation Act. They considered that the scheme of the 
Act was to shift the onus of providing for the destitute from 
the state to the employer, and, as non-resident aliens could not 
become a burden on the state, it ought not to he inferred, 
notwithstanding the general language of the Act, that the 
Legislature intended to impose an obligation on the employer 
to compensate aliens.

Irving, J., who dissented, held that the Act applied. It 
v as suflieient that the accident occurred within the juris­
diction to a workman employed then- by an employer sub­
ject to provincial legislation ; and no distinction could be drawn 
between the present case and that of a workman leaving depend­
ents who are British subjects resident in an adjoining pro­
vince.

Joseph Martin, K.C., and L. V. Eckstein, both of the Can- Argument 
adian Bar, for the appellant, contended that the policy of the 
Act in question was primarily to benefit the workman by re­
lieving him from the burden of providing against some of the 
consequences to himself and his family of serious accidents 
and by transferring that burden to the employer. There is no 
reason for distinguishing between those workmen who have 

»d those who have not wives or other dependents resident in 
British Columbia. No such distinction is contained or implied 
in the Act, and the legislature must have known that aliens 
as well as British subjects work in the mines, and if it had in­
tended the distinction to l>e made would have so directed in 
express words. Sec. 4 of the Act provides that the appellant 
as the legal personal representative of the deceased should 
receive the payment of the compensation due.

Sir A\ Finlay, K.C., liowlatt, and S. Herchmer, of the Can­
adian Bar, for the respondents, contended that on its true eon-
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struction the Act of 1902 did not cover the case of a depend­
ent residing out of the province of British Columbia. It did 
not apply to the case of an alien workman leaving alien depend­
ents resident abroad. Compensation was directed by the Act 
(see sec. 2, sub-sec. 1) to be paid in accordance with the first 
schedule thereto; and the provisions in the second schedule 
(see sec. 8 thereof), for the registration of a memorandum of 
award on their true construction shew that only the case of de­
pendents actually resident in the province was contemplated 
by the Act. Reference was made to Jr (ferns v. Boosen 118.'>4 . 
4 H.L.C. 815, as to a foreigner’s interest in copyright and the 
extent to which his rights therein are protected by 8 Anne eh. 
19; Tomalin v. S. Pearson tV Son, Ltd., [1909] 2 K.B. 61, a 
case under the Workmen’s Compensation Act, 1906; (Jijorgy v. 
Dawson (1906), 19 O.L.R. 381, a case under see. 2 of R.8.O. 
1897, ch. 166, where the administrator of a foreigner was held 
entitled to sue on behalf of deceased’s family. It was con 
tended that in the absence of express words in the Act of 
1902, the appellant could not sustain and enforce his claim 
in this case.

Counsel for the appellant were not heard in reply.

The judgment of their Lordships was delivered by
Lord Atkinson:—This is an appeal from a judgment of the 

Court of Appeal for British Columbia dated April 28, 1911, re­
versing a judgment of Clement, J., upon a case stated by an 
arbitrator under the provisions of the British Columbia Work­
men’s Compensation Act, 1902.

The facts of the case arc few and simple. The defendant 
company had in their employment at Fernie, in the province of 
British Columbia, a workman who was an alien, an Austrian 
subject named Albert Krzus. While in this employment he 
met with an accident by which he lost his life. It is admitted 
that this accident was an accident “arising out of and in the 
course of his (the deceased’s) employment,” within the mean­
ing of the above-mentioned statute. He was a married nan. 
Ilis wife, now his widow, resided at the time the accident 
occurred, and still resides, in Austria, and was, like her de­
ceased husband, an Austrian subject.

The appellant is the legal personal representative of the 
deceased, and resides in the province of British Columbia. As 
such representative, he, in the interest of the widow, as a de­
pendent of her deceased husband, made an application for com­
pensation under the above-mentioned statute. The arbitrator 
before whom the application came, in exercise of the powers 
conferred upon him by the 4th section of the second schedule 
to the Act, submitted on September 28, 1910, in the form of a
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case stated, for the decision of a Judge of the Supreme Court 
of British Columbia, the three following questions:—

1. Can the applicant, who is the legal personal representative <»f the 
deceased workman, and who is resident in the province of British 
Columbia, obtain an award for compensation under the Workmen's 
Compensation Act, 1002, the dependent of the deceased being an alien 
residing in a foreign country, at the time of the accident out of 
which the claim for compensation arose and at the time of the death 
of the deceased workman and ever since?

2. Can such legal personal representative in such circumstances en­
force payment to him of compensation so awarded by an action on the 
award ?

3. Can such legal personal representative in such circumstances en­
force payment of the award pursuant to section 8 of the second 
schedule of the Workmen's Compensation Act, 1902?

Clement, J., answered the first of these questions in the 
affirmative, and declined to answer the others. The statute with 
which he was dealing is practically identical with the Statute of 
the United Kingdom, the Workmen’s Compensation Act of 
1897, save that the duties imposed upon the registrar of friendly 
societies by sec. 3 of the latter are imposed upon the Attorney- 
General of the province by sec. 4 of the former. The widow of the 
deceased admittedly comes within the definition of dependents 
contained in both statutes; and the sole question for decision on 
this appeal, therefore, is, whether the fact that the widow is an 
alien resident in Austria prevents the plaintiff, as legal personal 
representative of the deceased, from recovering compensation 
under the Provincial Act, since* he would hold it, if recovered, 
for her benefit. It is not disputed that if the widow had been 
resident in British Columbia at the time of the accident and 
up to the date of the inquiry before the arbitrator this objection 
could not have been raised. It is her present residence outside 
the province, not the fact that she is an alien, that it is urged 
disqualifies her. Their Lordships did not understand it to be 
contended that if she had been resident at the periods above 
mentioned, and compensation had been awarded in respect of 
the loss she had sustained, she would have been bound to refund 
any of the sum awarded if she had subsequent to the award gone 
to reside outside the province. Nor was it contended that if tilt- 
workman had been injured only, not killed, the compensation 
in the shape of a weekly sum payable to him during his total 
or partial incapacity for work would have been forfeited, or 
should be terminated, upon his going to reside in Austria. Yet, 
if the principle upon which the decision of the majority of the 
Court of Appeal, consisting of the Chief Justice and Galliher, 
J., appears to be based was sound, these results should logically 
follow from the change of residence by the widow and her hus­
band respectively. That principle was, by the Chief Justice, 
thus stated :—

P.C.
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The Workmen's Compensation Act is in its nature domestic or 
municipal, and it may be regarded as a shifting of what one might 
call (though strictly not one) a duty, namely to provide for the 
destitute, from the state to the employer. This province owes no 
such obligation to aliens abroad; these could not liecome a burden upon 
the state or upon private charity in the state ; hence, I think, no in­
tention ought to be inferred to impose obligations on employers 
beyond that essential to accomplish what would appear to be the 
legislature’s intention. Or to put it in another way, that the general 
words used in the Act relied upon as including foreign dependents 
must be limited by reference to what the legislature may fairly and 
reasonably be considered to have had in contemplation.

Further on in his judgment, the learned Chief Justice 
said :—

There is very little internal evidence of the legislature's intention 
in this behalf to be found in the Act, but I think that sec. 8 of the 
second schedule furnishes some, although perhaps only slight, evidence 
that those who enacted this legislation never had in contemplation as 
a person entitled to lie awarded compensation any one other than a 
resident in the province.

The provision to which the learned Chief Justice referred in 
this latter passage is that requiring that when the amount of 
compensation under the Act is ascertained, or any weekly pay­
ments varied, or any other matter decided under the Act by a 
committee, an arbitrator, or by an agreement, a memorandum 
thereof is to be stmt to the registrar of the county for the district 
in which any person entitled to such compensation resides, who 
on being satisfied of its genuineness shall record the memor­
andum in a special register without fee, and thereupon the mem­
orandum shall for all purposes be enforceable as a County Court 
judgment. This provision is copied from the corresponding sec­
tion of the second schedule of the statute of the Imperial Parli­
ament of 1897. The words supposed to indicate that the 
benefits of the Act are to be confined to residents, namely, the 
words “for the district in which any person entitled to such 
compensation resides,” are omitted from the corresponding sec­
tion of the second schedule of the latest statute of the Imperial 
Parliament dealing with the subject, the Workmen’s Compensa 
tion Act of 1906. Nothing is stated as to the applicability of 
this provision of the Act of British Columbia to the condition 
of things existing in the province, nor is it stated whether any 
rules of Court have been made prescribing how the provisions 
of the section are to be carried out; but in any event these pro­
visions constitute merely the machinery for making the memor­
andum mentioned enforceable as a County Court judgment, 
and, strange to say, this itself is immediately followed in the 
schedule to the Act of 1897, by a section which appears to be 
somewhat inconsistent with it.
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Sec. 9, not copied into tile schedule to the statute of the pro­
vince. requires that when any matter under the Act is to be 
done in a County Court, or by or before the Judge or registrar 
of a County Court, then, unless the contrary intention appear, 
it is to be done in or by or before the Judge or registrar of the 
County Court of the district in which all the parties concerned 
reside, or. if they reside in different districts, the district in 
which the accident occurred. In addition, the words “any per­
son entitled to such compensation resides,” occurring in see. 
8 of this schedule, may well only apply to the legal personal 
representative of a deceased workman where there is one, be­
cause. in the definition clause, it is provided that any infer­
ence to a workman when lie is dead shall include a reference to 
his legal personal representative or his dependents or other 
person entitled, to whom compensation is payable; and see. 4 
of the first schedule of the statute of 1902 enacts that ‘‘tin- 
payment shall, in case of death, be made to the legal personal 
representative of the workman, or if lie has no legal personal 
representative to or for the hem-fit of his dependents,” etc.

If there 1m- a personal representative he is the person to 
whom the compensation must be paid as trustee, no doubt, for 
those entitled to it lieneflcially, the dependents. If there be 
several dependents, as there often are. they may lie resident in 
different districts, some within and some without the province 
to which the statute applies. In such a ease some person must 
sue in a representative capacity, and it would appear to he 
sufficient if the person who sued was resident within the pro­
vince, since the words of the section art? not ‘‘every person en­
titled to the compensation,” but ‘‘any person entitled to such 
compensation.” No one person could, in such a ease, hr entitled 
to all the compensation unless it be the person claiming as re­
presentative of all those entitled to share in it.

Again, the principle adopted by the Chief Justice would, 
where there were several dependents, only one of whom was 
resident within the province, exclude those resident elsewhere 
from any share in the compensation, since none of them could 
become a burden on the public or private charity of the pro­
vince—a result, one would think, greatly opposed to the inten­
tion and purpose of the Legislature.

The only authority upon which the learned Chief Justice 
relied is the passage from Maxwell on the Interpretation of 
Statutes, 4th ed., 213, cited by the Master of the Rolls in his 
judgment in Tonutiin v. 8. /Varson <(• Son, Lid., (1900] 2 K.B. 
61, 100 L.T.R. 68.'), and the ease of Jeffery» v. Bootcy, 4 H.L.C. 
815. This latter was a ease on the law of copyright and dealt 
with the exclusive right claimed by the assignee of the assignee 
of the composer Bellini to print, for sale in England, copies of 
this composer’s opera of ‘‘La Sonnambula.” The case has not,
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in their Lordships’ view, any application to the present case. 
The passage cited from Maxwell on Statutes, runs thus:—

In the absence of nn intention clearly expressed or to be inferred 
from its language, or from the object or subject matter, or history of 
the enactment, the presumption is that Parliament does not design 
.ts statutes to operate beyond the territorial limits of the United 
Kingdom.

The principle embodied in the passage was directly appli­
cable to the case in which it was cited, because there it was 
sought to apply a statute of the United Kingdom to an accident 
happening in Malta, arising out of an employment carried on 
in Malta. So to apply the statute would, indeed, amount to 
making it operate beyond the territorial limits of the United 
Kingdom; and the Court of Appeal held, quite rightly in their 
Lordships’ view, that this statute did not apply to such an 
employment; hut no attempt is made in the present case to do 
anything of that kind.

Here it is not insisted that the provincial statute shall oper­
ate extra-territorially. It is insisted that by its express words 
it imposes on the employer a liability to compensate his work­
men for personal injuries by accident arising out of and in the 
course of the employment which he carries on, and in which 
they work. Where that employment is carried on in the Pro­
vince of British Columbia, one of the results of this intra-terri­
torial operation of the statute may, the respondents admit, 
possibly be that in some cases a non-resident alien may derive 
a benefit under it, but their Lordships think that if the liability 
thus expressly imposed is to be cut down at all, or if the em­
ployer is to be relieved from it to any extent, this must be done 
either by some provision of the statute itself or of the schedules 
attached to it, either expressed or to be clearly implied, and not 
by conjectures as to the policy of the Act not suggested by its 
language.

It is admitted that this case does not come within the ex­
pressed exceptions contained in the statute. If so the em­
ployer is, by the terms of the statute, made liable to pay the 
compensation in accordance with the first schedule. When 
one turns to that schedule one finds that, in cases where death 
results from the injury and the workman leaves behind him de­
pendents wholly or partly dependent upon his earning, the 
amount of the compensation not exceeding in any case $1,500 
is to be paid. In one case and only one case is this limit of the 
compensation cut down or altered, namely, where he leaves no 
dependents. Then the reasonable expenses of his medical at­
tendance and burial not exceeding $100 are alone to be paid.

In Baird v. Birsztan (1906), 8 F. 438, it was assumed that 
the widow of an alien workman who was herself an alien resi-
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dent abroad was entitled to recover; and, as Irving, J., pointed IMP
out in his dissenting judgment in the Court of Appeal, it was p c
decided in the case of United Collieries Co. v. Simpson. [1909] 1912

A.C. 383, 301 L.T.R. 129, that where the workman’s death re- —
suited from the accident, and he left as his sole dependent a Kl‘zl s
mother who died before she made any claim, her executrix was crow s
entitled to recover the compensation to which she became en- 
titled on her son’s death. O11 the principle adopted by the OAL 0 

Court of Appeal in the present case this decision should have L<>ni Atkin«on. 
been otherwise, as the dependent being dead she never could 
become a burden on the public or private charity of this country.

On the whole case then their Lordships are of opinion that 
the judgment of the Court of Appeal was erroneous and should 
be reversed, and that the answer given by Clement. J., was 
correct in law, and they will humbly advise llis Majesty accord­
ingly. The respondents must pay the costs of the appeal.

Appeal allowed.

McDOUOALL v. GRAND TRUNK R. CO. ONT.

Ontario Court of Appeal, Harrow, Marlaren. Meredith and Magee. JJ.A. C. A.
November 19. 1912. ]gp2

1. Railways ($IID1—32)—Negligence—Duty to opf.x vf.stibvi.e doors yov 19

It is the duty of n railway company operating a ventibulcd passenger
train to open the vestibule door of the day couch at which passengers 
may expect to alight at their points of destination, or to direct th- 
passengers as to the mode of exit, so that they may get off the train 
while it is standing at the station.

11 K 1 210) Failure or railway company to ope? ves 
TIBULE DOOR AT STATION—Passenoer alioiitino from moving 
train—Rate of rpf.ei».

Where a railway company negligently omitted to open the vestibule 
floor of a flay coach on arrival at a passenger’s destination anti the 
passenger in his efforts to get off the train went to the next coach lo 
tind an open vestibule from which to alight, and the train was. by that 
time, pulling away from the station at a speed of three or four miles 
an hour, there was nothing in the rate at which the train was proceed 
ing to make it manifestly dangerous for the plaintiff to attempt to get 
off. ami such course on his part was not contributory negligence.

I Keith v. Ottawa and New York II. Co., 5 O.L.R. llfi. applied.! 
Appeal ($ VIT L 2—176)—Review op finding as to negligence—Con­

flicting EVIDENCE.
TTpon a question of fact, as to whether* the rear vestibule ami trap 

floors of a flay car of a railway train, on which car the plaintiff was 
rifling, were closed while the train was standing at u certain station; 
where the jury balances the probabilities, (a) on the testimony of the 
defendant company’s conductor ami brakemnn for the negative anti (6) 
on that of the plaintiff ami a disinterested witness for the affirma 
live, and finds on that point for the plaintiff, such finding is within 
the jury’s province and will not be disturbed.
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4. Carriers ($ IIK 1—212)—Allowinii passenger time to aliuiit—
Starting train pkkmaturely—Closed exits.

Where u railway company negligently Hoses a passenger’s natural 
means of getting off a train, without notice to him, such company i- 
guilty of negligence in starting the train before the passenger has sut 
ticient time to get off by the means he adopts, provided such means 
ho reasonable.

5. Carriers ( $ 11 ( i—loo)—Duty to holder of first or second class
ticket—Use of Pullman for purpose of getting off train.

A passenger in a day coach who finds the ordinary mode of exit at 
the rear vestibule closed at his destination, and who thereupon enter- 
the adjoining Pullman car in search of an opened vestibule, is not a 
trespasser as to such Pullman coach so as to disentitle him to damage- 
for personal injuries received in alighting therefrom.

0. Negligence ($11 A—7S)—Passenger alighting from train—Km erg 
ency—Quick decision.

Where the negligence of a railway company, operating a passenger 
train, forced a passenger into an emergency as to getting off the train 
at his destination, the fact that the means or method of exit which In-, 
in such emergency, adopts, is not the wisest possible under the circum 
stances, does not necessarily imply contributory negligence on his part.

statement Appeal by the defendants from the judgment in an action 
tried by Meredith, C.J., and a jury. The plaintiff was a pass­
enger from Toronto to Weston, where, on descending from the 
train, he fell and was run over by the rear ear and lost an 
arm. The jury awarded him $2,500.

The appeal was dismissed, Meredith, J.A., dissenting.
P. L. McCarthy, K.(for the defendants.
F. F. //origins, K.U., and .1. C. Ifcighington, for the plain­

tiff.

(}arrow, J.A.:—Appeal by the defendants from the judg­
ment at the trial before Meredith, C.J.. and a jury in favour 
of the plaintiff. The action was brought to recover damages 
caused to the plaintiff while a passenger on the defendants’ rail­
way. by reason of insufficient provision to enable him to properly 
and safely alight from the train upon which lie was travelling, 
upon its arrival at Weston station.

The plaintiff and his friend, John Gibney, had left Toronto 
together, bound for Weston, a station a few miles to the west of 
that city, where the train arrived a little before midnight. They 
were seated in a passenger coach of the ordinary description, 
so far as appears, connected at its rear end with a Pullman 
coach, the whole being what is called a vestibuled train. There 
was a door of exit at each end of the passenger coach. The for­
ward door was open, hut there was conflicting evidence whether 
the rear door also was open.

The plaintiff and his friend tried the rear door near which 
they had licen sitting, and finding it as they say locked, they 
passed through the Pullman coach, and alighted from the rear 
platform of that coach after the train had commenced to move 
Mr. Gibney, who was first, alighted without difficulty, but the 
plaintiff in alighting immediately afterwards fell and was
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severely injured. In passing through t ho Pullman coach they 
met the porter, who was apparently in charge. He asked if they 
tlesired to get Pullman accommodation, and getting a negative 
reply did not order them out or attempt to turn them hack or 
otherwise prevent them from proceeding to the rear irm 
as they did.

It is not claimed that the stop at the station was not of 
sufficient length to have enabled the plaintiff and his friend to 
alight under ordinary circumstances.

At the close of the evidence for the plaintiff, counsel for the 
defendants moved for a nonsuit, which was reserved, and re­
newed at the close of the whole case, when this took place:

Mr. Hellmuth:—I would submit that on the whole case-----
His Lordship:—1 am entirely against you. 1 think the defendants 

are liable. You put them on this train; you invited them to alight; 
when they went to the proper place to alight they could not get exit 
from the car. They were not hound to remain on the ear. They went 
to see if they could find some place of exit, and iinding none, they 
made their best way out.

.1/r. Hellmuth:—I think, with great respect, that all the cases pro­
ceed on the ground of invitation, and where they find, us they say they 
di«l, a closed door and trap-door down, there was no invitation.

His Lordship :—I will rule the other way. What question of fact is 
there in this case to submit to the jury?

Mr. Hellmuth:—The time the train stopped.
His I»RDSHIP:—Is there any other important question than whether 

Qibney anil the plaintiff are right as to the condition of the vestibule 
between the second «lay car ami the first Pullman? What I propose to 
«io, unless there is some objection that strikes me as formidable to it. 
is to ask the jury just the one question, whether the vestibule was 
closed, as the «lefemlants say, or whether it was as the plaintiff ami 
(libney say—and as to the «lamages—ami any other «piestion I will 
«Hermine without the ai«l of the jury.

Mr Hellmuth :—1 suppose those are questions of law more than of 
fact.

His Ixirdship:—Yes, largely. Of course, the evidence as to the time 
the train stoppeii there varies very mm* from a minute ami a half to 
three minutes. 1 suppose nohoily could say—F do not know how that 
is—nobody couhl say that these men hu«l not time enough to get off.

.1/r. Heiuhinyton:—No, I do not think we will conteml we hn<! not 
time to alight if the doors were open.

His Ixirdship :—Does not the whole case turn on w hether the door 
was closed, and then the question of law as to whether in the eircura 
stances the men were justified in doing as they «li«l? The only ques­
tion there that might be asked the jury is whether they «lid what was 
right under the circumstances; but I think I will pass upon that. I 
will just ask the jury to assist me on one question of fact an«l the 
«lamages.

.1/r. Hellmuth:—! «Io not know that I can object to that. Of course, 
my accepting your Lordship's «loing that does not mean that I «voulu 
lie hound by the fimlings as to this.

Ills Ixirdship:—Certainly not.
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Accordingly the only questions submitted to the jury were 
(1) was the rear door closed, to which they answered “Yes," 
and (2) the amount of the damages, which they fixed at $2,50(1. 
for which amount the plaintiff has judgment.

The case involves one or more rather nice questions, but upon 
the whole l do not see any good ground upon which we can inter­
fere. The defendant cannot complain of the somewhat unusual 
course adopted at the trial, because counsel assented. All that 
now seems open is the question whether there was reasonable 
evidence to justify the inferences and findings made by the 
learned Chief .Justice, and I find it impossible to say that there 
was not. The plaintiff had in the absence of timely information 
to the contrary a right, it seems to me, to expect to find the rear 
door of the passenger eoach open, in which case he could easily 
have alighted there in the time allowed, lie might even haw 
gone after finding the rear door closed, to the front door which 
was open—and still have alighted in plenty of time. Instead, In- 
proceeded through the Cullman coach, into which, it may In 
conceded, he had no right under his ticket to enter. But that is 
not the real question, lie had a right to alight from the train, 
and having at last reached an opening from which he could 
alight, the real question must. 1 think, be, might he then alight 
the train having commenced to move—in other words, was what 
he did under all the circumstances reasonable? In the opinion 
of the learned Chief Justice it evidently was, and 1 am not pic 
pared to differ from that conclusion. It is easy to say after tic- 
event that the plaintiff would have escaped injury if. he had gone 
to the front door instead of the rear door, or to the front door 
after finding the rear door fastened, as upon the findings of tie- 
jury it must now he assumed it was. But the time allowed for 
deliberation was at the best very short, and finding the rear door 
closed, it was almost as easy to reach the rear of the Pullman 
coach as to return to the front door of the passenger coach. Il 
is not to be forgotten that it was the act of the defendants' 
servants in failing to open or to keep open the rear door which 
put the plaintiff in the difficulty. Nor is it an answer in law t«> 
say that the train being again in motion the invitation to alight 
was thereby cancelled. Allowance must be made for the very 
natural desire of a passenger not to be earried beyond his des 
tinatiou, especially at so late an hour. It must, therefore, alway> 
in such eases and under such circumstances he a question of the 
reasonableness of what was done, a question which was rather 
recently considered in this Court in Keith v. Tin Ottawa It. ('<>., 
5 O.L.R. 116.

I. therefore, see no alternative but to dismiss the appeal with 
costs.

iiscteren, j.a. Maclaren, J.A. :—The chief dispute was whether the vesti­
bule doors at the rear of the day car, in which the plaintiff
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and a friend were riding, were open or closed while the train 
was standing at the Weston station. It was assumed through­
out, that if these doors were closed it would be negligence on 
the part of the company. The conductor and the brakesman of 
the train swore that they had remained open as usual from 
Toronto, and wrere only closed after the train started from 
Weston. Plaintiff and his companion, Gidney, swore that 
they were in the rear seat of the rear day car, that when 
“Weston” was called out, and the train was slowing down 
they arose and went into the rear vestibule, and finding all the 
doors closed, Gidney tried first to open the doors at the rear 
of the day car, and finding them “stuck” he next tried those at 
the front of the first Pullman with a like result. He then 
rushed into the Pullman car followed by the plaintiff, and 
passing the porter hurried into the rear vestibule, reaching it 
just as the train was starting. Gidney opened these vestibule 
doors and descended safely to the ground east of the station 
platform. Plaintiff following him closely tried to do the same, 
but stumbled and fell under the rear car near the eastern end 
of the platform with the result stated.

The learned Chief Justice, with the acquiescence of counsel, 
submitted only two questions to the jury, reserving to himself 
the decision of the other points in the case. The two questions 
and the answers of the jury were: ‘‘(1) Were the trap doors 
down and the vestibule doors closed between the car upon 
which the plaintiff was a passenger and the Pullman car in 
rear of it, when the train came to a stop at Weston? A. 
Y.-s. (2) At what sum do you assess the plaintiff’s damages? 
A. $2,500. ”

Meredith, C.J., thereupon held that the plaintiff had acted 
reasonably in what he did, and that there was nothing in the 
rate at which the train was proceeding to make it manifestly 
dangerous for him to attempt to get off the way he did, and 
entered up judgment for $2,500. The evidence was that the 
train was going at the rate of three or four miles an hour when 
the plaintiff fell. The finding of the Chief Justice as to the 
danger is quite in accord with the principles laid down by this 
Court in Keith v. Ottawa and Sew York />'. Co., 5 O.L.K. 
116, which is some respects is similar to this case, and the cor­
rectness of his decision on this point was not challenged by 
the defendants either in their reasons of appeal or the oral 
argument before us.

Counsel for the defendants, however, claimed that on the 
evidence the jury should not have found that the rear vestibule 
and trap-doors of the day car in which plaintiff was riding 
were closed during the time the train was standing at Weston 
station. On the one hand they had the conductor and hrakes-
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man (two interested witnesses) swearing they were not; while 
on the other they had the plaintiff and Gidney (only one of 
them interested) swearing the opposite, and giving particu­
lars of Gidney having actually tried to open them before the 
train started. They believed the latter. a.s it was their privilege 
to do, and no sufficient reason has been given to us to interfere 
with their verdict on this point.

While the counsel for the defendants as just stated did not 
criticise the holding of the trial Judge as to the speed of the 
train not making it manifestly dangerous or negligent for the 
plaintiff to attempt to alight, he did urge very strongly that, 
as the plaintiff had only a first class ticket he had no right to 
enter the Pullman at all, that he was a mere trespasser to whom 
the company owed no duty (probably the first time on record 
in which such a claim was put forward), and that the vestibule 
and trap doors being closed, there was not only no invitation to 
him to alight that way, but an express prohibition to attempt it.

I do not think the fact of the plaintiff being only a first class 
passenger has anything to do with the present case. A first 
class, or even a second class passenger, may have a right under 
certain circumstances to pass through a Pullman car in em­
barking upon, or alighting from, or in simply passing through a 
train. The question is, did he act reasonably? It may be noted 
here that there is no evidence that the plaintiff knew this car 
was a Pullman until he had got some distance inside and saw 
the berths made up, and by that time he was much nearer the 
exit in the rear and would know that he could reach it much 
sooner than that in front, if such a thought as turning hack had 
then occurred to him.

Bearing in mind that the only point on which there was a 
conflict of evidence has been disposed of by the verdict of the 
jury, what are the proved facts that arc material to the case? 
The plaintiff after the brakesman called out “Weston” as the 
train wras slowing down, went to the proper place for him to 
alight, no notice having been given to him to go elsewhere. 
Finding all the doors closed, his companion who was in front 
tried first to open the vestibule doors of the day car, and find­
ing them “stuck,” next tried those of the front of the Pullman 
with a like result. Then they started to go through the Pull­
man ear. It was agreed that he could have turned back and 
gone to the front of the day car. He did not know that that was 
open to him any more than the place they had just tried. It 
xvas perhaps even more natural that they should continue to 
press on in the direction in which they had started, rather than 
retrace their steps. But plaintiff from his experience knew that 
the train stopped only one or two minutes, and he had now only 
some seconds to make his exit. A man who in such an emerg-
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ency comes to a decision that may not be the wisest is not on that 
account necessarily negligent. It was quite natural that he 
should follow his friend where the way was apparently clear, 
and where the friend made his way out in safety. Although the 
defendants had negligently closed him in, it was his duty to 
make all reasonable efforts to get off, rather than to remain 
passive and then seek damages from the company for having 
curried him beyond his destination. The company having negli­
gently closed his natural means of getting off the train, without 
notice to him, were guilty of negligence in starting the train 
before he had sufficient time to get off by the means he adopted, 
which under the circumstances was not a negligent or unreason­
able or improper way or method, and the injury he sustained 
was the direct result of such negligence. I can find no sufficient 
ground for reversing the finding of the trial Judge.

The appeal in my opinion should be dismissed.

Meredith, J.A. (dissenting) :—The learned trial Judge, with 
the expressed assent of the defendants, and the tacit assent as 
well, no doubt, of the plaintiff, withdrew this ease from .the jury 
and determined it altogether himself, with the exception of the 
single question: “Was the trap-door down and the vestibule door 
closed lietween the car upon which the plaintiff was a passenger 
and the Pullman ear in rear of it, when the train came to a stop 
at Weston?” and the assessment <>f damages; and so the case 
stands in a very different position upon this appeal now than it 
would stand if the case had been tried in the more usual way— 
if the jury had been required to find, and had found, upon all 
the material questions of fact involved in the case.

The jury’s answer to the one question was “Yes”; and 
they assessed the damages at $2,500; findings which must stand, 
because there was evidence adduced at the trial upon which rea­
sonable men might so find: and there is no appeal against a 
jury’s finding.

But in regard to all other material facts, there is an appeal : 
and this Court is bound now to consider such facts, and if they 
prove to be, plus the findings of the jury, insufficient to support 
the judgment directed at the trial, to be entered in the plain­
tiff's favour, it cannot stand.

There is no finding of negligence on the part of the defend­
ants, by the jury, nor indeed, expressly by the Judge; nor, if 
such negligence, that it was the proximate cause of the plaintiff’s 
injury. The mere fact of this particular door being closed 
“when the train came to a stop” might be evidence of care 
rather than lack of care. It may he that the jury, if asked, 
xvould have found that it was not open at all during that stop. 
But they have not done so. The evidence of tin» plaintiff and 
that of his companion at the time is not very clear in regard to
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this. They say that they rose from their seats before the train 
had <|iiite stopped, and went to the platform and found the outer 
doors closed ; that the plaintiff’s companion made an effort to 
open them but could not, and that they then went on through tla- 
next car, a Pullman, reaching its rear doors and opening them 
and getting off when the train was again in motion : the time 
during which the train was actually stopped is variously put 
at from one minute and a half to three minutes, the plaintiff's 
companion testified to about a minute and a half ; and so il 
seems difficult to account for the plaintiff’s movements during 
that time, unless it was nearly all spent in vain efforts to open 
the doors, though neither testified to anything pointing to more 
than a few moments’ stay there. If it were proper that a way 
out through that door should have been provided, that dutv 
would have been performed if the doors were opened after the 
train stopped and kept open long enough to enable passengers 
having ordinary diligence and care to alight. But it may be that 
if the jury were right in their finding, then those doors were not 
open at any time during the stop : and the evidence of the con 
d net or, as well as that of the brakeman. respecting them is un­
true, and yet it might have been better if the question had not 
been limited to the time “when the train came to a stop.”

Assuming, however, that the finding ought to be that no rea­
sonable means of alighting from the train was afforded at those 
doors, during that stop, was there negligence on the part of the 
defendants in that respect ?

Any finding upon the whole evidence upon this question is 
that there was. The defendants did not at the trial take tin- 
position that it was not their duty to passengers to provide it 
way out by the doors in the rear of the car in which the plain­
tiff was ; the whole of the testimony in their behalf points in tin- 
other way ; it was to the effect that those doors are always kept 
open for that purpose until that train leaves the station at which 
the accident occurred, and that they were to open so that tin- 
plaintiff might and should have passed through them in alight 
ing on the occasion in question.

Then was the neglect of the trainmen to open them, or to 
have them open, the proximate cause of the plaintiff’s injury ' 
I am unable to say that it was; feeling constrained to find that 
the want of ordinary care on the part of his companion and him­
self, on the contrary, was the cause of this most regrettable 
accident.

Finding no way out by the rear doors, and that some of those 
doors were so fastened that they could not be opened, which 
need have been the work of a few seconds only, their course 
seems to me very plainly to have been, to pass through the car 
they had occupied, and in which they had a right to be, and find 
a wav out at its front door ; all of which might have been done
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mon1 than five times over even at the lowest estimate of the
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right to he on and to pass through ; the sleeping ear they had 
no right to be on or to pass through under ordinary eiteum- 
stanees. They had not paid for passage in it : those only who 
had, had a right to be there : and had a further right not to t>e

McDouoaij.

disturbed by those who had not ; and especially not to be dis- Tbi^nk
tiirbcd when they had retired or were retiring; only an invita- J__
tion or an emergency would justify that which the plaintiff and 
his companion did. What excuse have they for invading that 
ear at that hour of the night? The right to alight might justify 
it if that were the only reasonable way of alighting; but that is 
not so; the contrary is the fact; as all who travel upon our rail­
ways must know. Sleeping ears are generally if not invariably 
*• vestilulled” as it is called ; and the vestibules are more generally 
closed than in ordinary ears because those travelling short dis­
tances are not in the habit of travelling in sleeping cars. The 
protection of those occupying sleeping ears requires vestibuled 
ears; and the safety which the closed vestible affords might be 
converted into a trap if passengers from any part of the train 
were permitted to open them, at their will or for their conven­
ience, without the knowledge of any of the train’s crew.

In addition to all this the plaintiff and his companion saw 
and passed by the porter of the sleeping ear in going through 
it, but without asking from him to be afforded means of alight­
ing, as I think, even if they had had a right to lie there, they 
should have done. It was within the power of any of the train 
hands to stop the train and afford a means of alighting and 
that should and would he done, doubtless, in a proper case; the 
mere pulling of a signal cord with which all train hands arc 
familiar would have stopped the train.

But having had time enough to go through their own ear 
many times over and so far as the evidence shews not having 
attempted to go that way at any time, but, instead, having in­
vaded the sleeping ear at almost the last moment, and opened its 
closed doom, and so far as the evidence shews properly closed 
floors, and got off when the train was in motion, 1 am quite 
unable to see how the plaintiff can justly recover damages from 
the defendants for injuries sustained through a mis-step in at­
tempting so to alight.

To say that the plaintiff was imprisoned is, of course, draw­
ing the long bow; with one door of a sixty-foot ear wide open 
the imprisonment is imaginary. Nor can it be said that the 
defendants failed to have their train sufficiently manned; four 
persons to aid possibly hardly more than eight or ten persons 
to alight ought to be sufficient.

1 am unable to see any just ground upon which the judgment
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have been supported if the jury had found sufficient facts t«> 
sustain a judgment is a question which it is not necessary t«<
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consider.

Magee, J.A., concurred in the result.

Appeal dismissed, Meredith, J.A., dissenting.

ONT. TRETHEWEY v. MOVES.
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Ontario High Court. Trial before Lennox, J. December 11, 191:1.
i Sales ($11 c—38)—Warranty—Quality—Sale of goods by sample 

Motor car—Seller being a dealer in motor cars, effect ok.
Dec. 11. Where a dealer in motor cars contracts to supply a ear which shall 

l*e in all respects (except upholstering) the same as a certain car pre­
viously sold to a specified third party, the seller is bound to furnish a 
car duplicating such sample in appearance, equipment, and method of 
construction, and as efficient and satisfactory in operation, and in all 
other respects as good, as the sample, with the qualification mentioned 
as to upholstering, there being in the circumstances an implied war 
ran tv that the ear should be fit for use in the manner in which such a 
car ordinarily would be used.

[Drummond v. Vanlngen, VJ AX’. 284; Mod g v. Gregson, L.R. 4 Ex. 
49; Randall v. Netcson, 2 Q.B.D. 102, applied.]

2. Contracts ($ 1V It 1—328)—Failure to make test—Sale of Moroi:
car by dealer—Expert knowledge of requirements in manu 
facture—Onus on seller.

Where a dealer in motor cars sells a car unfit for ordinary use. due 
in part to a defective battery resulting from the want of a proper 
primary charge, that is, in this instance from a failure to properly 
saturate the cell plates of the battery, without which a car could not 
be expected to work properly; it was the duty of the seller in the cir 
cumstances to have had a proper primary charge made, and in this 
respect there was no obligation whatever upon the buyer, who neither 
knew nor could he expected to know of such requirements.

3. Contracts ($ IV B 1—325)—Excuse for breach—Sale of motor cai:
BY DEALER—SUBSTITUTING BATTERY DIFFERENT FROM THAT STIPl 
LATED, EFFECT OF.

Where a dealer in motor cars sells a car with a stipulation to equip 
it with a certain kind of battery and without the buyer’s knowledge 
substitutes a different kind of battery, such variance constitutes 
breach of contract notwithstanding the seller’s opinion that the sub­
stitute may be better than the stipulated appliance.

[ Forman 4" Co. v. The Ship “ Liddcsdale,” [ 1900] A.C. 190, applied. |
4. Contracts ($ IV E—368)—Waiver of breach—Sale of motor car by

sample—Silence of buyer after discovering disparity, effe» t

Where the buyer of a motor car by sample incidentally learns after 
its delivery of a certain disparity in the car as to the number and size* 
of its cells, and where pending further tests he maintains silence with 
respect to such discovery, he is not necessarily estopped thereby from 
setting up such disparity to establish the seller's non compliance with 
the contract, especially where the seller’s agent lulled him into securit; 
by giving a false reason for the difference.

[Adam v. Richards, 2 H. Rl. 573; Ileilbutt v. Hickson, L.R. 7 C.P. 
438, referred to. |
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Action for rescission of a contract of sale by the defendant to 
the plaintiff of an electric motor car at the price of $4,.‘100, on the 
ground that it was not in accordance with specifications, and 
for the return of $3,300 paid on account thereof, and of the 
Babcock motor ear, given in part payment, or in the alternative 
for $3,000 damages.

Judgment, was given for the plaintiff.
li. McKay, K.C., for the plaintiff.
W. C. Chisholm. K.(\. for the defendant.

Lennox, J. :—There will be judgment :—
(a) Rescinding and setting aside the contract in the plead­

ings mentioned :
(b) Directing the defendant to deliver up to plaintiff, upon 

demand, the Babcock ear in the pleadings mentioned ; and
(c) For payment by the defendant to the plaintiff of the 

sum of $3,300 and the costs of this action.
The defendant, amongst other things, is a dealer in motor 

ears. In consideration of the payment of $3,300 in cash, and the 
delivery to him of the plaintiff’s Babcock motor car. the defendant 
agreed to furnish and deliver to the plaintiff on or about the 
15th of January. 1912, a Detroit Electric Brougham motor car, 
the same in all respects f except upholstering) as a ear which the 
defendant had previously sold to Dr. (\ J. O. Hastings.

The Hastings ear is equipped with a (JO a 4 Edison battery 
and motor to eorrespond. It is admitted that the ear furnished 
by the defendant, in alleged pursuance of the contract, is equip­
ped, not with a 60 a 4, but with a 40 a 6 Edison battery and a 
motor to suit this battery. It is also admitted—or is not denied 
—that in several minor points the ear in question does not cor­
respond with the Hastings ear.

It is hardly denied by the defendant, and at all events it is 
abundantly clear upon the evidence, that for some cause or other 
the car in question has never worked properly—has never been 
shewn to be an efficient, workable car of the class to which it 
belongs. And it is shewn by the defendant’s own evidence, and 
by the evidence of his brother, that the defendant deliberately 
determined, without the knowledge of the plaintiff, to substitute 
the 40 a 6 for the 60 a 4 battery provided for by the contract. 
The defendant’s alleged reason is that he considered a 40 a 6 
battery better than the other.

The defendant’s evidence was, I thought, in the main straight­
forward and candid. Yet at the trial the defendant was, I think, 
entirely mistaken as to the motive which actuated him in making 
this substitution. A battery is worth about a thousand dollars.
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This one was in stock when Burke came to work for the defendant, 
some two years ago.

The evidence of William Wilkie Moves as to what took place 
when he was in Detroit, the correspondence put in. particularly 
the letter from this witness to the Anderson Company on his 
return to Toronto, and the whole trend of circumstances, clearly 
convinced me that, consciously or unconsciously, the defend­
ant’s real motive was to get rid of a battery in stock and thus 
avoid the purchase of a new one. Motive, however, or even 
merit or result, is not the question. The defendant has not done 
what he bargained to do: Forman d? Co. v. The Skip “Liddcs- 
dalc,” [1900] A.C. 190.

I judge, too, from the circumstances—although I may easily 
be mistaken as to this—that the defendant intended to keep the 
plaintiff in ignorance of the difference in the equipment of the 
two cars. It is a. fact, however, that before the car was tried the 
plaintiff knew that the batteries were not exactly the same; but 
it is not suggested that, except by an actual trial and demon­
stration, he would be able to judge at all as to the relative merits 
of the two batteries.

It happened in this way. In looking at the car in presence of 
the plaintiff, Dr. Hastings said to the man representing the de­
fendant that there were not so many cells as there were in his 
car—or that they were larger—or some words to this effect. 
This circumstance has given me a great deal of anxious considera­
tion; although, of course, at most it only touches one of the 
causes upon which the plaintiff bases his action. The difficulty 
I have felt is as to whether the silence of the plaintiff at that 
time, pending the trial, prevents him from now setting up this 
difference in the two cars as a specific answer, in itself, to the 
defendant’s contention that he has complied with the contract.

Upon the whole, I do not think it should. Even if in some 
cases it would have that effect, the answer of the man in charge 
in this case should, I think, prevent such a conclusion. This 
man’s statement was not correct. As I said, there had been no 
trial. This man in charge said, in substance: “The builders of 
this car have discontinued the use of the 60 a 4 battery; they 
think they get better results from this battery; this is a better 
battery”; whereas the only reason for the change was that it 
served the defendant’s purpose to make a sale of a battery which 
he had carried in stock for a very long time. As to the time 
for rejection see Adam v. Richards, 2 H. Bl. 573; Hcilbutt v. 
Hickson, L.R. 7 C.P. 438.

Aside, then, from the relative merits of the two batteries and 
the motors in conjunction with them, and without reference to 
whether the car is a good workable and serviceable car or not, I 
am of the opinion that upon the ground of non-performance

[8 D.L.R
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alone the plaintiff is entitled to the judgment above set out : 
Boms v. Shand (1877), 2 App. Cas. 455, />#/• Lord O'Hagan, ai 
pp. 479, 480, and Lord Blackburn, at pp. 480. 4SI ; Allan v. Lain. 
18 Q.B.D. 560.

But the battery is only one point. Vnder the specific terms 
of the contract, the plaintiff had not only the right to receive a 
car duplicating the Hastings car in appearance, equipment, and 
method of construction, but he hud the right to have delivered to 
him a car equally as good in all respects—as efficient and as satis­
factory in operation—as the Hastings car. He was to have a 
car “like the car . . . sold to Dr. Hastings.”

He did not get such a car. A ear that will not climb a hill, 
that must be re-charged every 25 or 30 miles, and that gives con­
stant trouble, is not like Dr. Hastings’s car. I have not over­
looked the circumstance that towards the end of the trial, the 
defendant made a half-hearted suggestion that the Hastings car 
gave trouble too; but there was nothing specific, and I give no 
weight to this casual interjection, seeing that this was not at all 
the line of defence throughout the trial, that Dr. Hastings was 
not even asked as to the working of his car, and that upon the 
argument it was not even suggested that the Hastings car was 
not efficient and satisfactory in every respect.

Again, the vendor, as I said, is a denier in motor cars. This 
transaction was in a sense a sale by sample—the Hastings car. 
It is not enough, even if the defendant had been able to do this, 
to Ihew that the car furnished was a copy or duplicate of the 
car sold to Hastings. The defendant was bound to supply a 
car reasonably fit for the purposes for which it was intended : 
Drummond v. Vanlngen (1887), 12 App. Cas. 284; Mod y v. 
(ircgson, L.R. 4 Ex. 49; Randall v. Xcwson, 2 Q.B.D. 102.

What was the cause of this car not running properly does not 
clearly appear. The defendant, who was, I think, more com­
petent to speak as an expert than any other witness, said he 
could not even hazard a guess as to the cause. William Burke, 
called by the defence to give expert testimony as well as evi­
dence of fact, said that a car of this class should run in cold 
weather sixty or eighty miles without being recharged, that 
such a ear if half-charged should climb any hill in or about 
Toronto, and that if the car shewed the lack of power and other 
deficiencies complained of, there must be something radically 
wrong.

A good deal of evidence was directed to shewing that the 
battery was the cause of the trouble, and to controverting this. 
It does not greatly matter what was the cause. The cas»» is not 
the weaker for the plaintiff if the battery were not the cause. 
But a point developed by the defendant himself, late in the trial, 
is important, viz., that the car probably never had a proper
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battery would take at least from eighteen to twenty-four hours, 
and that without this it could not he expected that the car would

Tbethewey
work properly. Who should have seen to this? The plaintiff was 
not even advised of the need of it. The excuse for not properly 
charging it is that the plaintiff was in a hurry to have possession

Lennox. J.
of the car. I low could this he an answer in any case? The time 
when the p! ’.intiff is said to have been in a hurry was many 
weeks after the time stipulated for delivery.

Judy ment for plaintiff.

ALTA. Re WILLIAM STAGGS

S. C.
1912

(Decision No. 2.)

Alberta Supreme Court, Walsh, J. November 30, 1912.

Nov. 30. 1. Extradition ($ I—3)—Persons subject to extradition—Crime under

LAWS or BOTH COUNTRIES.
Extradition will lx? ordered under the extradition treaties and con­

ventions with the United States of America, only upon its being estab­
lished that the extradition offence is a crime against the law of the 
demanding country, and if it had been committed in Canada would lie 
a criminal offence there.

[Be Latimer, 10 Can. C’r. Cas. 244, followed.]
2. False pretences ($ I—6)—Faith in the false Representation-

Elements of false pretences.
To make out a charge of obtaining money by false pretences it i.« 

not sufficient to prove that the false representation was made, and that 
the person making it got money from the person to whom he made 
it, but it also must be shewn that it was upon the strength of the rep 
resentation thus made that the person wronged was induced to part 
with bis money.

3. Evidence ($ XI A—7b‘l)—Relevancy as to concurrent dates—Owner­
ship OF GOODS AT FIXED DATE—FALSE PRETENCES CHARGE.

On a charge of obtaining money under false pretence of ownershij 
of certain chattels, the testimony of a witness taken nearly a year 
after the alleged offence, stating merely that such witness “was” the 
owner, is insufficient to negative the alleged pretence, unless such de 
position by its context or otherwise indicates the date of the offence 
us the time at which he was the owner.

Statement Hearing of an extradition case against the defendant on a 
charge of having obtained certain money by false pretence.

The accused was discharged.
A prior extradition matter upon a different charge is reported 

sub nom. lie William Staggs (No. 1), 1 D.L.R. 738.
Frederick S. S cl wood, for the State of Kansas.
J. McKinley Cameron, for the accused.

Walsh, J. (oral1 :—Section 18 of the Extradition Act im­
poses upon me the duty of issuing my warrant for the commit-
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nient of the fugitive if such evidence is produced as would, ac­
cording to the law of Canada, justify his committal for the crime 
if committed in Canada and sub-sec. 2 makes it my duty'if such 
evidence is not produced to order the fugitive to he discharged.

The evidence which is offered here in support of the commit­
tal for the extradition of this man is that of Fred P. Spraul, T. 
C. Van Dusen and W. 0. Knight. 1 have carefully read these 
depositions and. in my opinion, they do not make out such a 
case against this accused as would, if the alleged offence had been 
committed in Canada, justify bis committal for trial, and 1 will, 
therefore, have to discharge him. I do so on two grounds. There 
are some minor difficulties in addition which the depositions pre­
sent. I have not considered these with any degree of care at all 
as I did not think it necessary to do so in view of the opinion 
which I have arrived at on the main grounds. It may possibly 
he that on investigation these might he serious, but 1 am making 
no more than a passing reference to them now. The false pre­
tence which is alleged against Staggs is his fraudulent represen­
tation that he was the owner of the goods in question and as such 
owner had the right to mortgage them. The evidence which is 
offered in support of this branch of the charge is that of Spraul 
alone. Mr. Van Dusen in his deposition winds up by saying that 
he verily believes that Sbiggs was never at any time the owner 
of the property and that he had not the right to mortgage 
it. but of course I need not waste time in pointing out that 
that affords absolutely no proof of the fact that he was not the 
owner and had not the right to mortgage. That is a mere 
statement of the belief of the deponent for which no reason is 
given in the deposition so that proof of this part of the ease 
rests entirely upon the evidence of Spraul. I admitted this de­
position very reluctantly and against my own view as to its 
admissibility, but my view of the authorities which I examined 
with some degree of care was that it was a deposition or a state­
ment under oath which, under the authorities, was admissible 
in evidence and for that reason. I let it in. It is a deposition 
taken in a civil action in which Spraul himself was the plaintiff 
and in which he was asserting his ownership and title to these 
very goods and the action was against the bank which was claim­
ing these goods under the mortgage which Staggs is said to have 
made to it. Spraul’s own interest, of course, could best be served 
by proving his ownership and Staggs’s lack of ownership of these 
goods and from what Sheriff Decker very candidly said about 
Spraul 'a reputation in the community in which he lives. I think 
that he would not hesitate to make the best case he could for 
himself. The depositions by which this deposition of Spraul 
is proved are calculated to give the impression that what is pro­
duced as Spraul’s deposition is all the evidence that he gave
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deposition that this is not so. 1 think it is quite clear from read­
ing the deposition itself of Spranl that there has simply been
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extracted from his evidence such portions of it that serve best 
the purposes of this prosecution and that has been placed before 
me as Spraill’s deposition. If that is so. 1 think in fairness the
people who have verified this deposition by their oaths should 
have made it quite clear that such was the ease. 1 doubt very 
much the propriety of placing before the Court certain ques­
tions and answers to them which have been culled out from the 
whole of the testimony of the deponent and representing that 
as the testimony of this man. It might be open to serious ques­
tion as to whether or not such a deposition as that should be re 
eeived at all. Notwithstanding all of these objections 1 have 
carefully read Spranl's deposition and if 1 found in it sufiieient 
to establish the lack of ownership of Staggs of these chattels 1 
would have to give effect to it no matter how repugnant that 
might be to my sense of justice, but on reading the deposition of 
Spranl 1 am utterly unable to find that it establishes with the 
slightest degree of certainty that.Staggs was not. on the 8th of 
dune. 1011, the owner of these chattels. There are only three 
questions and the answers to them in the whole of Spraul's de­
position which bear on this question of ownership. The first of 
them is this question and answer:—

Q. This bay mare, *ix years old. weighing 1,400 pnnndM. whose pro
|*rty i* this? A. Mine.

That question relates to the date upon which Spraul’s evi­
dence was given which was the 18th of March. 1012. several 
months after Staggs is said to have alleged his ownership of the 
horses so that all that question and answer will establish is this: 
that on the 18th of March. 1912, Spranl swore that that horse 
was, on that day. his property. There is absolutely nothing in­
consistent with Staggs's ownership of that same horse in June 
preceding. It may well be that Staggs owned the horse in June. 
1011. and between that date and the 18th of March, 1012. his 
ownership ceased and Spranl became the owner of the horse. The 
next question is:—

Q. And whose property wn* the roan marc, seven yearn old? A.

Now. there is nothing in that question to indicate the period 
of time at which the ownership of the roan mare is fixed. The 
question is: “Whose property was the roan mare? To what period 
of time does that relate? It may relate to any period anterior to 
the 18th of March, 1912. It certainly does not fix the ownership 
of the roan mare as being in Spranl on the 8th June. 1911. The 
third question is this:—
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g. I will ink you whether or not. on the 8th of June, 1911. W. M. ALTA.
Staggs was the lawful owner and that he had full power to sell or ------
mortgage the hay mare, the roan mare and the new Studebaker wagon * * '
you have Ihm*» testifying about? A. No, sir. not that I know of.

Now, 1 do not think it can Ik» contended for n minute tliait wnni \m
such un answer as this is even prima ftu'ix proof of the fact that Staoob.
on the 8th June. 1911, Staggs did not own these goods ami had wHuUTj 
not the right to mortgage them. It is not an absolute, straight, 
positive denial of Staggs's ownership and right to mortgage, hut 
it is a qualified one and simply amounts to this, that so far as 
Spraul knew Staggs «lid not own these tilings then and did not 
have the power to sell them and what the extent of his know­
ledge was ami ion is left quite in the dark. The other
questions and answers to them do not hear at all upon tin* 
qu< of ownership and upon the reading of the whole of 
Spraul’a deposition or the portion of it that is before me, I have 
no hesitation in finding that there has not been established even 
prinui favir that the representation which Staggs made to Van 
Duscn on the 8th June, 1911. was a false and fraudulent repre­
sentation.

The other ground in respect of which, I think, the evidence 
in support of this ion is deficient is this. Before* a mail
van In* committed for extradition it must he established that the 
offence with which he is charged is one against the law. not only 
of the demanding country, hut also of Canada. That has been 
settled by several decisions, one in our own Court hv the late 
Chief Justice Sifton, lit Lnlimcr, 10 Can. Cr. Cas. 244. and 
that is. I think, borne out by sub-see. (It) of sec. IS.
Now the charge as alleged against this man is what is 
commonly known as obtaining money hv falsi* pretences ami 
it. is a material ingreilient in that offence according to 
the law of Canada that the person who has been wronged must 
have parted with his money in reliance upon the truth of the 
repress made to him by the accused. 1 do not think it
is sufficient in this jurisdiction, at any rati* to simply prove that 
tin* false representation was made and that tin* person making it 
got money from the person to whom it was 1 think the
connecting link must In* forged between these two ingredients 
hv shewing it was upon the strength of the representation thus 
falsely that the person wronged was induced to part with
Ills money. Now there is absolutely nothing in the deposition of 
Van Duscn to shew that that is the ease here. All that he says 
in effect is this, that Staggs came to his office on the fitli of June,
1911, and represented that lie owned ami hail in his possession 
the property that is in question, that he wanted to borrow from 
the hank the sunt of two hundred ami fifty dollars and that he 
wanted to give the property as described in the chattel mortgage
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as security for the loan on the name; that he had the sole right 
to execute the mortgage ; that he then made, delivered and ex­
ecuted the said mortgage and received therefor the money of 
the said bank, the sum of two hundred and fifty dollars. That, is 
the entire statement of Van Dusen with reference to the trans­
action itself. There is not a word to indicate that it was because 
of this representation of Staggs that he owned these goods and 
had a right to mortgage them that the sum of two hundred and 
fifty dollars was advanced and for that reason I think his deposi 
tion lacks the element of proving that the bank’s money was 
parted with on the strength of the statement which was made 
by Staggs. The necessity for proving that is, I think, quite ap­
preciated by those who seek Staggs’s extradition for. in the in 
formation upon which the warrant was issued by Mr. Justice 
Stuart it is alleged that then and there, and by means of the said 
false pretences the said Van Dusen. the cashier and managing 
officer of the said banking corporation then and there, believing 
the same and being deceived thereby he, the said Staggs, did 
obtain from the bank the said sum of two hundred and fifty 
dollars. This is the second reason which leads me to the conclu 
sion that there is not a prima facie case made out against this 
man which would justify his committal for trial if the offence 
was committed in Canada. I might say in passing that a very 
material part of Mr. Van Dusen ’a deposition in these words, 
“and received therefor of the money of the said bank the sum 
of two hundred and fifty dollars.” is interlined in his deposition 
with pen and ink. the rest of the deposition being typewritten. 
That interlineation is not initialed either by Van Dusen or by tin- 
justice of the peace before whom it was taken and, I think, that 
even if the deposition was sufficient in other respects I would 
hardly lie justified in giving effect to a deposition the most 
material part of which is interlined in this way.

For these reasons 1 order the discharge of Staggs under this 
warrant.

Prisa n r r discharged.

ROGERS v. HEWER.
(Decision No. 2.)

Alberta Supreme Court, Harvey, CJ„ Stuart and Simmons, ,1,1.
June 29, 1912.

1. Contracts i 8 I KOR ) — Statuts ok Frauds—Tkriis not includkd. 
A writing shewn by parol not to include the entire contract and 

which doe» not purport to contain all the terms of agreement it in 
sufficient a# a memorandum under the Statute of Frauds to establish
.1 s.ilv of land'.

[Rogers v. Hrircr, 1 D.L.R. 747. reversed in the result.1
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2. Specific performance (§ 1 E 1—30)—Absence of terms of payment
—Offer to pay whole.

Where the only written evidence of an agreement for the nu le of 
lands is in the form of a receipt for part payment of the purchase 
price which does not purport to contain all the terms of the agree­
ment made by the parties and does not state the time when the bal­
ance of the purchase price shall l>e payable, specific performance can­
not Ik* ordered if a plea of the Statute of Frauds is raised by the 
vendor, even though the purchaser offers to pay onsh instead of de­
ferring any payments.

[Rogers v. Hewer, 1 D.L.R. 747, reversed ; May v. /'/aft, 1
Ch. 616, 622, applied.]

3. Specific performance (g I El—30)—Sale of land—Terms of sale—
Partially evidenced by writing.

Where the written evidence of a contract for the sale of lands is a 
mere receipt, and where the terms including interest on deferred pay 
ments are missing therefrom and were oral only, if the defendant is 
not obliged to seek any sjiecial equitable favour in defending himself 
against the plaintiff's claim for sj>ecific performance, the court, under 
its equitable jurisdiction, cannot impose terms upon him to prevent 
effect being given to his plea of the Statute of Frauds.

[Rogers v. Ilcxccr, 1 D.L.R. 717, reversed ; Green v. Slerenson, 5 0. 
W.It. 761, applied ; Martin v. 1‘ycroft, 2 Dell. M. & (». 785, 42 English 
Reports 1079, distinguished.]

4. Evidence (gVICJ—551 )—Consideration for sale of land—Terms
OMITTED FROM TIIE WRITING.

Where the document relied upon by the plaintiff to make out a eon 
tract for sale of lands under the Statute of Frauds does not purport 
to contain all of the terms of the bargain, it is «qien to the defendant 
to shew either by a cross-examination of the plaintiff or by other parol 
evidence, that the writing <I<k*s not in fact contain all the terms of 
agreement and is therefore an insutlicient memorandum under the

This is an appeal by the defendants from a judgment of Mr. 
Justice Scott, Hotjcrs v. Hewer, 1 D.L.R. 747, 19 W.L.R. 8158, 
given in favour of the plaintiff in an action for specific perform­
ance of an agreement for the sale of land.

The appeal was allowed, Simmons, J., dissenting.
Jones, Pcscod d* Adams, for the plaintiff.
AH ken d; Wrifjht, for the defendants.

Harvey, C.J.:—I concur with judgment of Stuart, .1.

Stuart, J. :—The defences raised were, first, that there was 
not a sufficient memorandum in writing to satisfy the Statute 
of Frauds, and secondly, that the agreement was made by an 
agent who was not duly authorized to make it.

In the view I take of the ease, it will not be necessary to deal 
with the second ground of defence, because I am of opinion, with 
much respect, that the appeal must succeed upon the first ground.

There were two parcels of land involved and there was a sep­
arate agreement in regard to each parcel. The memorandum 
relied upon by the plaintiff with regard to the first parcel con­
sisted of a receipt in the following form :—

19—8 D.L.R.
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Calgury, 26th July. 1910.
Received of II. II. Rogers twenty-five dollars deposit on lots 37-40. 

•dock 27. South Calgary. Price $85 each. Terms, one-half cash, bal­
ance three and six months. Subject to confirmation by the owner.

Eureka Real Estate Co.
G bo. T. Brock bank.

A cheque passed at the same time which was endorsed by tin- 
signers of the receipt, and which, as the learned Judge held, I 
think correctly, removed any uncertainty as to the identity of tin- 
property, the subject matter of the agreement.

The memorandum relied upon with regard to the second 
parcel reads as follows :—

Calgary, 29th Aug., 1910.
Received of II. H. Rogers twenty-five dollars’ deposit on lots 35-36. 

block 27, South Calgary. Price $85 each, subject to confirmation by 
the owner.

Eureka Real Estate Co.
Ueo. T. Buockbaxk.

In his evidence at the trial the plaintiff stated upon cross 
examination that at the time of making the agreement it was 
agreed that interest at 8 per cent, per annum should be paid on 
the deferred payments, and that in regard to the second parcel 
there should be some payments deferred, namely, for three and 
six months, that in each ease the first payment of one-half cash 
was to be made when a proper agreement was drawn up, and 
that the three and six months’ payments should each cover one- 
half of the balance. lie indicated his willingness, however, to 
pay the whole amount with interest in each case, and it was 
admitted that the full amount had been tendered before action 
was brought.

The learned trial Judge held, following Martin v. P y croft, 2 
DeG.M. & G. 785. 42 English Reports 1079, that inasmuch as the 
plaintiff had agreed to fulfil the terms as to payment omitted 
from the two memoranda, he was entitled to succeed in his action.

In my opinion the present ease is not distinguishable in prin­
ciple from the case of Green v. Stevenson, 5 O.W.R. 761. The 
facts in that case are in all essentials practically the same as in 
the present case and, although the case is not binding upon us, 
I think the reasoning of the judgment delivered by Anglin, J 
wherein he distinguishes Martin v. P y croft, 2 DeG. M. & G. 785, 
42 English Reports 1079, is sound, and is conclusive in favour of 
the present appellant. In that case Anglin, J.. said :—

The document l>efore ue is merely a receipt, which cun not Ik* said, 
except primti facie perhaps, to purport to contain all the terms of the 
contract to which it refers. Home of these terms it, no doubt, does set 
forth. Hut it is quite consistent with the receipt, serving all the 
purposes for which, as a receipt, it was designed, that there should 
be terms of the contract to which it relates not embodied in it. Evi 
dence of such additional terms in no wise conflicts with the receipt,
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«ml their omission from the receipt cannot lie urgt»«l ns n grouml for 
rejecting porol testimony inMueeil to prow them. Refornmtion of a 
written instrument is not in question. Neither van it lie sai«l that 
the omission of the terms as to taxes ami interest is shewn to lie a 
mistake. Their inclusion in a mere receipt may well have lieen ileemed 
quite unnecessary.

The learned Judge, again after referring to Martin v. Pycroft, 
2 DeQ.M.&d. 78.',. 42 English Reports 1079. and expressing some 
doubt as to its correctness, goes on to say :—

Here, however, we are dealing with a mere receipt. The defendant 
is not obliged to seek any special favour from a Court of equity in 
defending himself against plaintiff's claim. The receipt, not pur 
porting to contain the whole terms of the bargain, offers no legal 
inijiediment to the introduction of parol evidence to prove terms which 
it omits. The contract was, for aught that ap|iears to the contrary, 
designedly left in part parol. Its special equitable jurisdiction not 
lieing invoked by defendant or requisite to his defence, the Court is 
not in a position to impost» terms upon him. He defeats plaintiff's 
claim without any indulgence which it is |H»euliarly the province of a 
Court of equity to afford. Hy evidence admissible in any Court he 
•«hews a parol contract of which only some of the terms are evidenced 
as required by the Statute of Frauds. His defence is thus complete. 
Hy no known process can those terms not so evidenced lie put in a 
writing signed by defendant. Nothing less can constitute an enforce­
able agreement so long as the Statute of Frauds prevails. There is 
no fraud, no mistake, even if that would suffice, to enable the Court 
to avoid the effect of the statute; nor part performance to satisfy it 
in the nbsence of a sufficient memorandum.

ALTA.
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These consider»lions seem to tno to apply here, and it is 
therefore evident that it is not necessary to challenge the decision 
in Martin v. Pycroft, 2 Detl.M. & (i. 78.7. In that cast» the plain­
tiff had an agreement which on its face pur port et 1 to Is» the full 
anti complete agreement between the parties, which was quite 
enforceable, and which he could have enforced at law as it stood 
hy simply objecting, as he had a right to object, to the admis 
nihility of any evidence to vary or add to it. lie did not object 
to the admission of such evidence, because lie was quite willing to 
comply with the omitted term. In the exercise of its equitable 
jurisdiction the Court allowed pnsif of the omitted term, pro­
vided the defendant would submit to specific performance with 
that term added.

In the present cast» the defendant introduced evidence (by 
cross-examination of the plaintiff, it is true, but it was no less 
evidence adduced by the defendant than it would have been had 
it been reserved to be adduced in the defence) to shew that the 
receipt did not contain the complete bargain. As Anglin. J., 
points out, owing to the special nature of the document, which 
«lid not “purport to contain the whole terms of the bargain,*' 
the defendant was quite at liberty to do this, lie was not pre-
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ter to the simple ease of a memorandum not containing all tin- 
terms of agreement made by the parties, and leaves the statute

Rogers
as a bar to the action. See also judgment of Farwell, J., in May 
v. Platt, [1900] 1 Ch. 616. 622.

The appeal should be allowed with costs and judgment entered 
dismissing the plaintiff’s action with costs.

Simmons, J. 
(dissenting).

Simmons, J. (dissenting) :—The last named three defendants 
were owners in June, 1910. of the land in question in this action, 
consisting of certain lots in a plan of subdivision of Calgary 
No. 4479P, and on the 7th of June, 1910, Robert T. 1). Aitken 
and John Tennant executed a power of attorney to 1. B. llewer. 
authorizing Hewer

to nuike, sign and execute agreements of sale for lots 1-40 in block 
27, etc., either singly or in groups, and do and perform all things 
necessary towards the carrying out of the powers herein contained, 
anil wo hereby confirm and ratify all things done hereunder by our 
said attorney.

On July 21st, 1910, llewer verbally authorized the Eureka 
Real Estate Company to sell lots 5 to 40 at $85 per lot, Hewer 
to receive $80 net cash (see case, p. 56). This was made by 
Rrockbank, who was a partner in the Eureka Real Estate Com­
pany, and acting for it in dealing with llewer, and on the fol­
lowing Monday Hewer stated he would give a longer time, but 
no period was mentioned. The price was arranged at $85 per lot 
and the agents were to have $5 per lot commission. Hewer said 
to arrange the terms as to deferred payments and arrange the 
best terms possible. (See case, page 57.)

On the 27th or 28th of July Hewer and Brockbauk had 
another interview, and Brockhank mentioned to Hewer certain 
reports Brockhank had heard to the effect that there was trouble 
about the title. Brockhank says Hewer opened the safe and 
shewed him the title, saying, “I can’t tell you any more and 
won't tell you any more; if you go much further into the matter 
there will likely be trouble.” Brockbauk then asked llewer to 
sign an exclusive listing in order to protect the Eureka Real 
Estate Company, and Hewer called up Aikcu on the telephone, 
and shortly after went out of the office.

Hewer subsequently returned and said he had been up to see 
Aitken and then gave Brockhank the authority in writing asked 
for by Brockhank. which is as follows:—

Calgary, 28th July, 1910.
To Kureka Real Estate Co., Calgary, Alberta.

You are hereby authorized to sell the following described property 
at the price and terms stated below. I agree to pay you a commission 
of five dollars per lot out of the first payment made.

Lots five to forty inclusive, block twenty-seven.
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Sec....................... Sec....................... Tp.......................  Range..................
Mer.....................  Improvements......................Plan 4470 P.

South Calgary. Exclusive listing I. B. II.
Price $85 per lot. Terms cash or terms.

Signature: “I. B. Hewkr.*'
Address 235 17th Ave. West.

Phone 1767.
Witness: “Geo. W. Brockbank.”

The Eureka Iical Estate Co. had already on July 26th sold 
lots 37, 38, 39 and 40 to plaintiff under the verbal listing which 
Hewer had given them, and the plaintiff’ gave them a cheque on 
account of deposit on same, as follows:—

Calgary, Alta., July 26. 1910.
No. H7. THE DOMINION BANK.

Pay to Eureka Real Estate Co. or order twenty-five dollars.
Paid July 28, 1910.

$25.00. “II. II. Rookrn. * '
Deposit on lots 37, 38, 39, 40, block 27, South Calgary.
On reverse side: “ Eureka Real Estate Co. Per Geo. W. Broekhatik."

The Bank of British North America, July 28, 1910, Calgary, Alta.
1st Teller.

And the Eureka Heal Estate Co. gave the plaintiff the following 
receipt :—

Calgary, 26th July, 1910.
Received of H. H. Rogers twenty-five dollars deposit on lots 37-40,

block 27, South Calgary. Price $85 each. Terms, one-half cash, bal­
ance three and six months. Subject to confirmation by owner.
$25.00. Eureka Real Estate Co.

“Geo. L. Brockbank.''

About the first of December Hewer informed Brockbank that 
the owners were not going to deliver title. Brockbank says that 
in the period intervening 1 lower used to come into the office every 
three or four days and ask what had been sold, and that “he 
knew what he had on deposit as well” and he raised no objection 
to these sales.

Ilewer says (page 122) that he went into the office of the 
Eureka Real Estate Co. to list some real estate, the lands in 
question, and verbally listed with them this property, but does 
not remember very well the price or terms, but he thinks the 
terms were cash. He admits that he knew sales were made before 
he gave the written listing. Hewer says that after he gave the 
Heal Estate Company the written listing he told A it ken, who 
made no objection to it, and Tennant had gone to Ontario and 
he did not tell Tennant till late in November, when the latter 
returned from Ontario, and Tennant then objected to the sales.

Brockbank says he had a conversation with Aitken just after 
he got the written listing, and told Aitken Hewer had given 
him a written listing, and Aitken raised no objection. He also 
saw him two or three weeks afterwards and received assurances
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Simmons. J. 
(dissenting).
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from him ms to the title, and also says that he saw Mr. Aitken in 
the latter's office about the end of August and tokl him of tin 
Rogers sale and he made no objection.

Brockbank says that when Hewer announced that they wer 
not going to deliver the property, Hewer said

they hint not received any money on account of it and that they were
not going to pay out another thousand dollars in January and deliver 
title, as the property had gone up very much in value at that time.

Simmon*, J. 
(dtawntton).

Aside from the questions of law that are raised as to whether 
there was a contract sufficient to satisfy the Statute of Frauds 
and also as to whether there was an authority in the power of 
attorney for Ilewer to sell through an agent, it is quite clear that 
tin* defendant's desire to repudiate in November and December 
was on account of the increase in the price.

The learned trial Judge has found that the receipts and 
cheques read together sufficiently describe the property, the par­
ties and the price to satisfy the requirements of the statute. The 
defendants say if on the face these are sufficient to meet the 
requirements of the Statute of Frauds, the plaintiff' cannot 
succeed because he admits that there were terms as to deferred 
payments and interest thereon which have not been specified in 
the writing, and the plaintiff' is asking for specific performance 
of a written contract with a parol variation which he is not 
entitled to do.

The defendant Hewer had authority to make sales under tin- 
power of attorney from his co-defendants Tennant and Aitken, 
and to fix the terms of sale. The land in question consisted of 
lots forming part of a subdivision, and in authorizing the Eureka 
Real Estate Company to sell on terms tixecl by him it does not 
seem that he exceeded the powers given to him in the power of 
attorney by his co-defendants. Advertising the property and 
bringing it to the attention of purchasers is a usual incident in 
making sales, and in giving the Eureka Real Estate Company 
an exclusive listing, and therefore an exclusive right to make 
sales, he conferred the business of getting purchasers to them 
alone, but he fixed the price and terms. Assuming that the 
cheques and receipts are a sufficient memoranda to satisfy tin 
statute, there still remains the question of how far the defend­
ants are bound by their agent the Eureka Real Estate Co.

The statute says (sec. 4) that writing and signature by tin- 
party to lie charged or his agent are necessary to make a contract 
for the sale of land. The authority of the agent need not be in 
writing: Sima v. Landroy, 11894] 2 Ch. 318.

Ilewer admits that he knew there were sales made under the 
verbal listing when he gave the written listing (case, p. 124 
He says that under this verbal listing the price, he thinks, was 
agreed on at $85 per lot, and the agent was to get a commission 
of $5 per lot.



8 D.L.R.] Rogers v. Hewer. 293

It is true Hewer says (ease. p. 126) that he was listing this 
property for his co-defendants at their approval. He does not 
suggest that he said anything to Broekhank as to approval of sales 
by his co-defendants Tennant and Aitken. He had a power of 
attorney from them authorizing him to make agreement for sale 
and do all things necessary for carrying out of same. He also 
admits he saw Mr. Aitken and told him the price at which lie 
had listed and also says Aitken made no objection.

In view of Broekhank s statement, which the trial -lodge 
believed, that Hewer knew of the sales made by the Kureka Real 
Kstate Co., and the acceptance of moneys on account of the pur­
chase price icase, page 72). I do not think that the discrepancies 
between the evidence of Broekhank and Aitken in regard to the 
interviews they had is very material, for the reason that Hewer 
had a power of attorney authorizing him to act for Tennant 
and Aitken. and he held himself out as having authority to make 
sales, and his acts in that regard are binding upon his associates. 
As to the second phase of the action, namely, whether the writ­
ings contained in the cheque and receipts are sufficient to .fulfil 
the requirements of the statute, 1 agree with the findings of the 
trial Judge that they were.

The actual owners need not he named in the memorandum 
where the contract is made by their agent as such. In the present 
ease the receipt says, “subject to confirmation by the owner." 
In Rossi ter v. Miller, 3 A.C. 1124. 1138, it was held that a mem­
orandum signed by the authorized agent, which referred to the 
owners as “the proprietors," was a sufficient description to 
satisfy the statute. The receipts and cheques in the present case 
then identified the parties sufficiently to satisfy the statute, gave 
the description of the property so clearly that there is no dispute 
in that regard, and it named the price.

The dictum of Lord West bury, in Chin nock v. Tin Marchion­
ess of Ely, 4 DeB.J. & S. 638, 645, quoted by the Lord Chan­
cellor in Ross iter v. Miller, 3 A.C. 1124, seems to me very applic­
able : “I entirely accept the doctrine contended for by plaintiff’s 
counsel, and for which the cases cited, of Fowlc v. Freeman, 9 
Ves. 931 ; Kennedy v. Lee, 3 Mer. 441, and Thomas v. Define/, 1 
Keen 729, which establish the fact that if there had been a final 
agreement and the terms of it are evidenced in a manner to 
satisfy the Statute of Frauds, the agreement shall be binding 
although the parties may have declared that the writing is to 
serve only as instructions for a formal agreement, or although 
it may be an express term that a formal agreement shall be 
signed by the parties/’

Having come to the conclusion that the memoranda sufficiently 
established a contract on their face, and that there was ratifica­
tion by the defendant Hewer on his own behalf and on behalf 
of his co-defendants Tennant and Aitken, it seems to me that the
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rule of law so well established in Martin v. Pycroft, 2 DeG.M. 
& G. 785, must be applied. The defendant contends and the 
plaintiff confesses that a term of the agreement as to interest is 
not referred to in the memoranda.

The defendant says you can not have specific performance 
of a written contract with a parol variation. Hut they are con­
fronted with a contract complete on its face without the parol 
variation, and have to obtain the equitable relief of the Court to 
the extent of admitting parol evidence affecting a written con­
tract in order to establish their contention.

The Lord Justice Bruce observes in Martin v. Pycroft, 2 DeG. 
M. & G. 785 :—

The law prohibits generally, if not universally, the introduction of 
parol evidence to add to a written agreement, whether respecting land 
or not respecting land, or to vary it. How can a man soy that a 
written contract is bad at law for omitting a term verbally agreed 
upon—we exclude cases of fraud. It happens not very infrequently 
that a plaintiff obtains decree for specific performance, the specific 
performance of which could not be compelled against them ns de­
fendants. And an opinion is that when persons sign a written agree­
ment upon a subject obnoxious or not obnoxious to the statute that 
has been so particularly referred to, and there has been no circum­
vention, no fraud nor (in the sense in which the term “mistake” 
must be considered us used for this purpose) mistake, the written 
agreement binds at law and in equity, according to its terms, although 
verbally a provision was agreed to which has not been inserted in the 
document, subject to this, that cither of the parties sued in equity 
upon it may perhaps be entitled in general to ask the Court to be 
neutral unless the plaintiff will consent to the performance of the 
omitted term.

Williams, on Vendor and Purchaser, vol. 11, page 701, draws 
the following distinction :—

If the parties really assented to such a contract and hud also a 
common intention of reducing or giving effect to all the terms of 
that contract to or by writing, and this intention were frustrated 
owing to the omission or mis-statement by mistake of some material 
term of the contract, it would be giving countenance to fraud to allow 
the defendant to repel proof of the mistake under cover of the statute. 
(Hut) if, however, the writing purport to contain the contract, but 
omit some material part thereof, and there wan no common intention 
to put the whole contract into writing, the document can not be 
rectified.

Mr. Justice Anglin draws this distinction in Green v. Steven­
son, 5 O.W.R. 766, and refused specific performance on the 
ground that the case came under the second head, namely, that 
the receipt in question purported on the face of it not to contain 
the whole terms of the bargain. In the case under consideration 
it seems to me impossible to get away from the conclusion that 
the documents fully support the inference that on their face they
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contain all the terms they contain of the agreement, and it 
therefore comes under the first class of eases referred to by 
Williams on Vendor and Purchaser, and the Court may grant 
specific performance with the added term if the plaintiff is 
willing to take specific performance on these terms.

See also Fry on Specific Performance, 4th ed., pages 352, 353.
I would therefore dismiss this appeal.

Appeal allowed, Simmons, J.. dissenting.
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DUNN v. GIBSON. ONT.
Ontario Court of Appeal, tin mur. Mnclaren. Meredith, and Ma pec. JJ.A.. 

and Lennox, J. Xovembcr 19, 1912. 0. A.
1912

1. Evidence (8 XIIA—920)—Sufficiency—Corroboration — Rave —
Civil action—Rules of criminal evidence not wholly appij

The rule* of evidence applicable to a criminal prosecution requiring 
vorminoration of the testimony of the complaining witness as to tin- 
fact of rape and requiring disclosure by lier of the alleged act. do 
not apply to a civil action for damages for assaulting and ravishing 
the plaintiff without her consent.

2. Damages (g III E—142o)—Seduction—Unborn child—Rape—Measure
n DA M 101 8

Where, in an action to recover damages for assaulting and ravishing 
plaintiff without her consent, the plaintiff's counsel, without objection, 
was allowed to urge upon the jury large damages on account of the 
expense plaintiff would he put to for the bringing up of a then un 
born infant, while as a matter of fact the infant when born lived only 
a day, a nexv trial will not lie granted, since the jury must have had 
in mind the possible contingency of an early death.

3. Damages (g III B—142a )—Seduction, measure of damages for—
Civil action fob rape.

A new trial will not lie granted where the trial jury awarded $.>,000 
damages to the plaintiff in an action for damages for assaulting and 
ravishing plaintiff without her consent, on the ground of excessive 
damages, where by reason of the outrage plaintiff became pregnant.

Nov. 19.

Appeal by the defendant from the judgment of a Divisional 
( ’ourt, dismissing an appeal from Sutherland, J., in an action 
tried before him with a jury, for damages for assaulting and 
ravishing the plaintiff without her consent. The jury awarded 
$5,000 damages, and the verdict was affirmed by the Divisional

The appeal was dismissed.
E. F. R. Johnston, K.C., for the defendant.
W. A. Logie, for the plaintiff.

Statement

Maclaren, J.A. :—The plaintiff a young woman of 22 years 
of age was a servant in the house of the defendant’s mother, a 
grand-daughter being the third member of the family. The 
defendant, who is about forty years of age and unmarried, lived
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witli a relative near by. He was in the habit of going to his 
mother’s frequently, ami bringing in water and doing other 
chores. From an accident in childhood his mentality was 
arrested, and he could not be taught, but he developed physic­
ally. He was examined for discovery, and as a witness some 
times he answered intelligently and at other times not. but 
nearly always in monosyllables. He denied the charge. Plain 
tiff said the offence1 was committed in the morning when he and 
she were alone in the house. She said she screamed but was not 
heard. She did not tell any person about it until nearly two 
months after the alleged outrage when she went to the hospital 
and her pregnancy was discovered.

Counsel for the appellant argued that the action should fail 
because her testimony required corroboration, and liecause there 
was no disclosure by her for nearly two months. This is not a 
criminal case, and the rules of evidence in the Criminal Code 
on these points do not apply, and these were questions for the 
jury.

It was also claimed for the appellant that the trial Judge 
improperly allowed the plaintiff’s counsel to urge upon the jury 
large damages on account of the expense she would be put to for 
the bringing up of the then unborn infant, whereas in the result 
it lived only one day. The defendant’s counsel did not raise any 
objection at the trial, and there is nothing to shew that any 
improper appeal was made. The possible early death of the 
child was a contingency that would la* present to the minds of the 
jury, and the actual result could be no ground for a new trial.

A new trial was also claimed on the ground of excessive dam­
ages. The damages are much larger than are ordinarily allowed 
in such coses ; but this is a matter peculiarly for the jury. The 
offence was a very grievous one, if the evidence of the plaintiff 
was true, and the jury believed her. The Divisional Court were 
evidently not shocked by the amount, and I do not think it is a 
case in which we can properly interfere.

In my opinion the appeal should be dismissed.

G arrow, J.A., Magee, J.A., and Lennox, J., concurred.

Meredith, J.A., concurred in the result.

A Pinal dis miss i <1.
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CITY OF TORONTO v WILLIAMS. ONT.
(Decision No. 2.)

Ontario Dirinional i*ourt. Itoy I, fI.ntrlifonl ami \liilrllrtnil, 77. 1912
September 28, 1912.

1. BUILDINGS (g I A—Oo)—STATUTE PROHIBITING EBE1TIOX OK APARTMENT
houses—Mean ini» op tkkm • • location. ”

The mere getting of n permit to erect mi apartment house without 
<loing work in pursuunee thereof «lot's not amount to a “locution" of 
the house within the meaning of the statute 2 Leo. V. (Out.) ch. 49, 
sec. lit, giving municipalities having a population of not less than 
100,000 the right “to prohibit, regulate ami control the location on 
certain streets to he named in a by-law of apartment or tenement 
houses ami garages to la* use«l for hire or gain."

[City of Toronto V. Williams (No. 1), 5 D.L.R. (159, reversed.]
2. Buildings ($1 A—7)—Kstoppei. of municipality to bkvokf. peu mit—

I‘REPARATION OF PLANS NOT A LOCATION OF BUILDING.
Where a statute gives a municipality the right to prohibit the location 

of apartment houses on certain streets ami a by-law is passed pursuant 
to this statute ami revoking former permits, the municipality is not 
estoppeiI where the only acts that were done under the former permit 
ami prior to the passage of the by-law were the preparation of the 
plans ami specifications from enforcing the new by-law as to the pro- 
jierty covered by such permit.

|(Hit of Toronto v. Whir 1er, 4 D.L.R. 352. 3 O.W.N. 1424. ,lis- 
tinguisheil. |

3. Buildings (g i A—7)—Revocation of building permit.
A permit by a municipality to build is merely a license revocable 

bv thi* city where nothing has I wen «lone by the huihicr after the 
granting of the permit, to change the situation, ami no outlay has been 
incurreil by him under it.

4. Municipal corporations (glIC.'l—90)—Absence of ,m kindictiox—
Revocation of a permit already given—Retroactive effect of
by-law—2 (Jeo. V. (Ont.) ch. 40. sec. 10.

The City of Toronto has power under section (1 of its building by 
law. No. 4891. to revoke a building |N*rmit already given, when- the 
erect ion of the buibling in question would Ik* an infringement of such 
hy-law passed under the authority of clause (r) of section 341 a of the 
Ontario Municipal Act, 1993. as «-unctvil by 2 Geo. Y. (Ont.) eh. 49. 
sec. 10, if the |H*rmit prevhmsly grant«id lias not lieen followed up by 
acts as constituting a “location’* of the building in question, rr. qr. tin- 
actual construction, in whole or in part, of the building for which the 
permit was granted.

I City of Toronto v. Williams (No. 1), 5 D.L.R. 959. reversed.]

Appeal by the plaint ill's, the corporation of the city of statement 
Toronto, front the judgment of Britton. »J„ City of Toronto v.
Williams, 5 D.L.R. (>59, refusing an injunction restraining the 
defendant front erecting an apartment house upon her lot on 
Brunswick avenue.

The appeal was allowed and an injunction granted.
Irving S. Fairly, for the plaintiffs. There was no “location” Argument 

of the proposed apartment house. The first work done, the ex­
cavation and bringing of stone for the bungalow cannot he con­
sidered in reference to the apartment house : Travis V. ('(rates 
5 D.L.R. 807, 27 O.L.R. 63. Therefore, the erection of such a
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structure can be prohibited under 2 Geo. V. eh. 40, sec. 10 “Loo 
ation” in the statute is usisl in its ordinary sense, and means “a 
placing.” See Murray’s Dictionary and Latham’s Johnson’s 
Dictionary, sub vocc. The intention of both the statute and the 
by-law is to forbid the placing of an apartment house on the 
site. The permit to build was only a license, which the plaintiffs 
had the right to withdraw.

O. C. Campbell, for the defendant. The granting of the 
permit amounts to a “location,” and all prior work done on the 
property is referable to this. “Location” means only the choice 
of a site, the ascertaining of the place where the structure is to 
he erected. See the Century Dictionary, tub voce. It would be 
unfair to the defendant to stop the work which she is doing on 
the land on the strength of the permit given her by the plaintiffs: 
City of Toronto v. Wheeler, 4 D.L.R. 352, 3 O.W.N. 1424.

Fairly in reply. The by-law is a declaration of public policy.

September 28. Boyd, C. :—This lot was purchased by the dr 
fendant in May, 1911, for $10,000, at the rate of $100 a foot. 
Land in the neighbourhood is now held at $200 per foot.

On the 1st October, 1911, a permit was obtained for buildim: 
on it a two-storey and attic dwelling (a bungalow) ; and, for tin- 
purpose of that project, a cellar was dug, 26 by 60 feet and 4 
feet deep, and a small load of stone hauled there in the latter 
part of that month.

On the 31st January, 1912, a permit was obtained to erect an 
apartment house on the same lot (which would supersede the 
other permit) ; but no work was done in pursuance of this 
scheme till the 18th July, 1912, when a new excavation was begun 
on the north side of the lot, and more or leas work done.

Before this last work on the lot, the defendant knew of a 
by-law being passed by the city on the 13th May, 1912, forbidding 
the erection of apartment houses on residential streets, which 
included this locality, and that former permits would cease and 
become invalid ; and there was a letter received by him from 
the City Architect notifying him that the permit was with­
drawn. Prior to this, the only work done on the place was 
referable to the abandoned bungalow scheme.

This by-law was pursuant to the powers given to cities by the 
statute 2 Geo. V. ch. 40, sec. 10 (assented to 16th April, 1912) ; 
and it follows the words of the Act. The prohibition is against 
“the location” on the street named of apartment houses.

The argument before us was, that the location of this apart­
ment house (coupled with the defendant’s intention to build 
thereon) had attached or had been completed when the permit 
was obtained, and that all the prior and subsequent work dem­
on the lot was referable thereto, and, having been so acted upon, 
it was inequitable and incompetent for the city to recede or to 
revoke the location.
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Hut it is to striiin the meaning of the word “location” to give 
it this scope. No doubt, the word is used with a technical or 
conventional import when used in copnection with lines of rail­
way and other undertakings, as pointed out by Strong, C.J., in 
The Queen v. Fanvell (1887), 14 S.C.R. 392, 42b. But there 
is nothing in the statute to interfere with its etymological and 
ordinary meaning: City of Toronto v. Ontario anti Quebec It.IV. 
Co. (1892), 22 O.R. 344.

The word ‘‘location” is used in the statute in its primary and 
proper import, as given in Latham’s Johnson’s Dictionary (sub 
roee), namely: “Situation with respect to place; act of placing; 
state of being placed.” Read the danse with this substitution 
of words: “Prohibit the situation with respect to place of an 
apartment house on the street.” “Prohibit the act of placing 
a house on the street.” “Prohibit the site of house being 
placed on the street.” Any of these substitutes brings out the 
meaning, which is forbidding the locus being used for the pur- 
post* of putting an apartment house thereon.

The context and intent of the statute and by-law is to forbid 
the placing of an apartment house on that site. The preparation 
of the plans and specifications was no more than a preliminary 
to the application for a permit; and tin* permit, when granted, 
was merely to erect the proposed building, i.c., to locate it on the 
site. No outlay has been incurred since the granting of this per­
mit up to the date of itw revocation, and no case of estoppel can 
Ik* made out. The permit to build may be regarded as a license 
to build; but that the owner might withdraw from, as might also 
the city, in ease the situation was not changed, in pursuance of 
the license. No such change is proved hen*; the only change 
appears to lie a steady increase in the value of the land.

We cannot mistake the policy of the Legislature; the plain­
tiffs, as a public body, are calh*d on to enforce it in proper resi­
dential neighbourhoods. While it may l>car hardly on the in­
dividual owner, who is hampeml in the free enjoyment of his 
property, still it is one of the effects of advancing civic life and 
amenity that, for the sake of preponderating advantages to the 
whole locality, one proprietor may have to suffer deprivation.

This is said to be a test case, involving a score of other per­
mits; and, this being so, and the point being without authority, 
it seems fitting, while we reverse the decision in appeal, to do so 
without costs.

The injunction is continued indefinitely while the prohibition 
continues.

Latch ford, J. :—“I^ocation” is a word which in our day is 
used with many meanings. I think, however, that in ihe 
statute and by-law under consideration it is used only in its 
primary and etymological sense of “the act of placing.” The

ONT.

D. C.
1912

('ITT OK
Toro mu 

Williams.

Boyd. c.

Letrliford, J.



302 Dominion Law Reinirts. 8 D.LR

ONT. mere design or intention which the defendant had of erecting an
DC.
1912

apartment house is not what is prohibited and penalised, but the 
actual placing of such a building. The by-law was enacted and

Toronto

in force before the defendant had done anything whatever in 
furtherance of her intention beyond obtaining the permit. What 
she had done previously was alio intuitu : and was, moreover, not

William». the “location,” in the sense in which the word is used in the
Lntihford. J. by-law, of an apartment house upon his property.

1 agree that the appeal should he allowed without costs.

Middleton. J. Middleton, J. :—In City of Toronto v. Wheeler, 3 O.W.N. 
1424, matters had so far advanced that when the by-law was 
passed the building had been begun—the defendant had given 
“to airy nothing a local habitation” as well as a “name.”

I fully appreciate that any prohibition of the owner’s com­
mon law right to use his land as he sees fit, so long as no nuisance 
is committed, may in individual cases be regarded as a hardship : 
but this ease must be determined upon the construction of the 
statute and the by-law, which is in the words of the statute.

It must not be forgotten that there is another side to the ques­
tion of hardship. The statute is remedial, and is for the pro­
tection of those who, in residential districts, have built houses 
and laid out gardens which would be much depreciated by the 
erection of large and often unsightly buildings completely over­
shadowing them.

Even if it be admitted that the word “location” might mean 
something less than an actual placing upon the ground, and that 
it might be used to indicate the choice of a site for a projected 
building, it is clear that this is not what the Legislature meant 
to prohibit. That which is prohibited and rendered penal is not 
the mental process, the intention to use the land for the pro­
hibited purpose, but the actual use of the land for that purpose. 
The extent of the prohibition may be gauged by the liability to 
the penalty.

The permit cannot la* regarded as an estoppel, as at the time 
it was issued the city officials had no option. The statute, not 
then passed, could not he deprived of its effect by their action.

For this reason, the appeal must he allowed. It is not a case 
for costs.

Appeal allowed.
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Re MACDONALD and CITY OF TORONTO. ONT.

Ontario Court of Appeal, Manx, C.J.O., (Sorrow, Marlon n, and Mayee, JJ.A., 0. A.
and Lennox, J. ad hoe. September 27, 1912. 1912

I Eminent domain ($ 111 (' 1—113)—Compensation for land taken por
WIDENING OK STREET—PROPER ELEMENTS OP DAMAGE ON AWARD.

“Due compensation " under see. 437 of the Consolidated Municipal 
Art (Ont.) 1903, providing for “due compensation’’ being made to 
owners of land taken for the purpose of widening street», simply means 
a full indemnity in respect of all pecuniary loss suffered, and the only 
subjects of such pecuniary loss are (1) the lands actually taken, and 
(2) the injury to the leasing or selling value of what is left.

| H'adliom v. North Katderu R. Co. ( 18*4-5), 14 (j.H.D. 747, 111 Q.B.D.
227; The Queen v. Mom ( 18fl/>), 5 Kx. C.tt. (Can.) 30, specially referred 
to.]

2. Eminent domain ($ 111 c 1—143)—Di e compensation for widening
street—Prospective injury por use op street as railway.

Where a city oorjKjration under a bydaw took for the purpose of 
widening a street ten feet from the front of a building lot, and the 
owner of the land has lieen sufficiently compensated by an award of 
arbitrators for the value of the land taken and for the consequent 
injury to the rest of the land by reason of the bringing of the street 
line nearer to the house, the fact that a street railway is to lie placed 
on the widened street is not an element of damage to lie considered, 
under see. 437 of the Consolidated Municipal Act, 1903, providing for 
“due eom|H*nsation” in a ease of that sort.

3. Eminent domain ($ NIC 1-143)- compensation nut widening street
—Assessment up claimant pur improvement not an element
OP DAMAGE.

Coder see. 437 of the Consolidated Municipal Act. 1903, providing 
for “due compensation’' being made on the taking of land for the 
purpose of widening streets, where an award is made by arbitrator* 
for land taken from a building lot upon which there was a dwelling, 
for the purpose of widening the street, compensating the owner fov 
the land taken and for the consequent injury to the rest of the la ml 
by reason of the bringing of the street nearer to the house, the fact 
that the claimant would be assessed for a portion of the cost of widen 
ing the street under a local improvement plan by which the city and 
the adjacent owners share the cost, does not constitute an element of 
damage to lie considered by the arbitrators.

|AY Vryre and City of Toronto, *20 A.R. Id, distinguished.]
4. Eminent domain (| III C 1—1431—Compensation por widening

street — Depreciation caused iiy change in general char­
acter op street.

Where a city eor|mration under a by-law t«s>k for the pur|»ose of 
widening a street ten feet from the front of a building lot ami the 
owner of the land has lieen sufficiently compensated by an award of 
arbitrator* for the value of the land taken and for the consequent in­
jury to the rest of the land by reason of tin* bringing of the street 
line nearer to the h iii*e. an item for injuries for “depreciation caused 
by the change of toe general character of the street" wed not Is* con­
sidered by the arbitrators, under sec. 437 of the Consolidated Munici­
pal Act. 1993. providing for "due compensation” in cases of that sort.

Appeal bv the Corporation of the City of Toronto, contest- Statement 
ants, «nul cross-appeal by Mary Pringle Macdonald, claimant, 
from an award of the Official Arbitrator for the City of Toronto, 
in an arbitration, under the provisions of the Municipal Act, to
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tix the compensation to be paid by the contestants to the claimant 
for the taking, under a city by-law, of certain lands required 
for the widening of St. Clair avenue.

The award gave to the claimant three sums, namely : $587.40. 
the value of the land taken ; $750, for injuriously affecting the 
remainder of her land (a building lot upon which there was a 
dwelling-house), by reason of the loss of a tree on the land taken 
and the bringing of the street line ten feet nearer to the house; 
and $250, for injurious affection, for “depreciation caused l>.\ 
the change of the general character of the street.”

Only the last item was appealed against.
The cross-appeal was confined to two matters: (1) the dis­

missal by the arbitrator of a claim for a further allowance be 
cause of a supposed intention on the part of the city authorities 
to place upon St. Clair avenue a street railway; and (2) an 
omission to entertain as an element of compensation or giw 
effect to the circumstance that the city corporation were proceed 
ing under the local improvement clauses of the Municipal Act, by 
virtue of which the claimant would be assessed for a portion of 
the cost of the street widening in question.

May 3 and fi. The appeal and cross-appeal were heard by 
Moss, C.J.O., Garrow, Maclaren, and Magee, JJ.A., ami 
Lennox, J.

Argument //. L. Drayton. K.C., and ('. M. Colquhoun, for the city cor­
poration, argued that no evidence had lieen adduced before the 
Official Arbitrator that any depreciation would be caused to tin1 
property of the respondent by the widening of St. Clair avenue; 
and that, even if such depreciation should arise, the corporation 
would not be liable to the claimant for damages, not arising out 
of the execution of the work, but by reason of the subsequent use 
of the street. They referred to the following authorities: Cnl>- 
donian R.W. Co. v. Oqilvy (185ti), 2 Macq. II.L. 229; City of 
Glasgow Union R.W. Co. v. Hunter (1870), L.R. 2 II.L. Sc. 78. 
Horton v. Colwyn Bay and Colwyn Urban District Connut. 
[1908] 1 K.B. 327, per Lord Alverstone, C.J., at p. 332 ct seq.: 
Canadian Pacific R.W. Co. v. Gordon (1908), 8 Can. Ry. Cas. 53; 
Ontarùt and Quebec R.W. Co. v. Valtières (1909), 11 Can. Ry. 
Cas. 1 ; Rex v. Mount ford, [1906] 2 K.B. 814; Powell v. Toronto 
Hamilton and Buffalo R.W. Co. (1898), 25 A.R. 209; In rc 
Devlin and Hamilton and Lake Erie R.W. Co. (1876), 40 IT.C.R. 
160.

J. S. Fullerton, K.C., and //. C. Macdonald, for the claimant, 
argued that the taking of the land by the corporation was for 
purposes not called for by the claimant, and was for the general 
benefit of the citizens of Toronto, other than the residents on St. 
Clair avenue, to whom it does not appear that any benefit is to 
accrue from the proposed work, the result of which is to bring
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the claimant’s promises into greater proximity to the highway, 
and thereby to cause her to he submitted to greater noise, dust, 
and disturbance, for which the sum awarded by the learned 
arbitrator is but small compensation. They relied upon the cases 
cited on behalf of the contestants, and also upon the following 
authorities: Duke of Buccteuch v. Metropolitan Board of Works 
(1871-2), L.R. 5 ILL. 418, at pp. 442, 444-446; In re Stockport, 
etc., R.W. Co. (1864), 33 L.J.X.S. Q.B. 251; Couper Essex v. 
Local Board for Acton (1889), 14 App. Cas. 153: Be Bryce and 
City of Toronto (1889-92), 16 O.R. 726. 20 A.K. 16; London and 
North Western R.W. Co. v. Beddauay (1907),23 TimesL.R. 279; 
Citi/ of Norfolk v. Chamberlain (1892). 89 Va. 196. at pp. 236l 
244, 249.

September 27. G arrow, J.A. (after setting out the facts as 
above) :—It is convenient, 1 think, to dispose of tin* cross-appeal 
first. And as to both my opinion is, that the learned arbitrator 
was right.

As to the first, there is no evidence that a street railway is 
immediately al>out to he placed upon that portion of St. Clair 
avenue adjoining the claimant’s lands, and certainly none that 
it is to lie placed upon the lands taken from her under the by-law. 
The ten feet strip taken from her is to lie added to the now 
existing highway. The whole, including the ten feet taken on the 
other side of the street, will Is* highway under the control of the 
civic authorities, and may, I think, be used as any other highway 
may. as in fact the narrower St. Clair avenue might have been, 
without complaint from any of the adjoining proprietors. So 
that, in the end, even if it is decided to place a street railway 
upon the widened street, that alone can give the com no
right to a special allowance because of that. What does she get 
the second item of the award for ? She has in the first been 
paid for the land actually taken, and the second is given solely 
Iteeause of the extension of the highway. Must the city, in addi­
tion, pay because it intends to use or uses the widened street for 
any lawful purpose for which in the public interest it might have 
usisl the narrower avenue Î See Bex v. Mount ford, [19061 
2 K.B. 814.

As to the other item, the widening of the street is proposed 
to lie done under the local improvement plan, the city paying a 
part and the proprietors a part ; and. if one proprietor may lie 
allowed what the claimant asks, all should lie allowed the same, 
with the result that it would not be a local improvement at all, 
hut a charge upon the general funds of the city. It is one 
thing to say that, if the claimant is being charged with a benefit, 
she may offset the amount of such benefit with the amount of 
the assessment which she is compelled to pay, which was the 
ease of Re Bryce and City of Toronto, 20 A.K. 16, to which we 
were referred, and a totally different thing to say that the tax 
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thus imposed is the proper subject of nil allowances ns part of 
the “due compensation*1 for which the statute provides.

I would, for these reasons, dismiss the cross-appeal ns to 
both items.

And I would allow the appeal of the city. I am wholly unable 
to see any fact or principle upon which the third item can rest. 
Section 437 of the Consolidated Municipal Act, 1903, provides 
for “due compensation” being made to persons in the position of 
the claimant. And “due compensation” simply means a full in­
demnity in respect of all pecuniary loss by reason of the exercise 
of the powers of the corporation. And the only subjects of such 
pecuniary loss arc: (1) the lauds actually taken; and (2) the in 
jury to the leasing or selling value of what is left. See, among the 
numerous eases on the subject, Wad ham v. Sortit Eastern K.W. 
Co. (1884-5), 14 Q.B.D. 747,1C Q.B.D. 227, a case of special value, 
owing to the premises being a hotel; Duke of Bucclcuch v. Metro­
politan Hoard of Works, L.R. 5 ILL. 418, a residence; In r< 
Stockport, etc., R.W. Co., 33 L.J.N.S. Q.B. 251, a mill; approved 
in Cowpcr Essex v. Local Board for Acton, 14 App. Cas. 153; and 
The Queen v. Moss (1895), 5 Ex. C.R. (Can.) 30, at p. 36. The 
injury must be to the land itself, and must be such as affects its 
value; otherwise no claim can be made—nothing is allowable 
upon merely sentimental or n*sthetic grounds or any other 
ground which does not affect value. Now, assuming, as 1 do from 
the course of the evidence and the wording of the award, that 
the arbitrator intended in the second item to include all that 
tends to depreciate the value of the parcel retained by the claim­
ant, what is there left capable of being reduced to a money 
basis? Nothing that I can see. The claimant may not like a 
wide street, or a wide pavement, or she may like a shady street 
or a street with boulevards or without them ; but all these things, 
which apparently from his judgment are the basis of the allow­
ance in question, have really nothing to do with the matter, in my 
opinion. Nothing has been altered so far by the city. The wide 
pavement and the other matters are all in the future, and all 
seem to involve the same principle as the street railway question. 
If it was right to disallow a claim in respect of that very palp­
able, even if ill-founded, objection, it was, I think, with defer­
ence, quite illogical to allow for what in the future the city may 
do in changing the general character of the street. As I have be­
fore said, the widened part for which the city pays becomes a 
part of the highway for all purposes. And no one can lawfully 
complain of the changing of a sidewalk or the widening of a 
pavement or the removal of a tree from the highway so under 
civic control.

I would, therefore, allow the appeal of the city with costs, 
and dismiss the cross-appeal with costs.
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Maclaren, J.A.:—Mrs. Macdonald is the owner of a lot on 
the nortli side of the avenue between Yonge street and Avenue 
road, and the by-law in question moves the northern line ten 
feet further to the north, and there is a like widening on the 
south side, making that portion of the avenue 86 feet wide in­
stead of 66. Three-fourths of the expense of the improvement is 
to be borne by the city generally, and one-fourth raised by local 
assessment.

By her notice of arbitration, the claimant demanded com­
pensation for the land taken and for the lands and property 
injuriously affected by the taking. At the close of the evidence, 
she was allowed to amend her notice so as to include a claim for 
injuriously affecting her remaining lands by the taking and 
user thereof and the proposed construction of a street railway 
along and upon the said highway.

The arbitrator awarded her $587.40 for the land taken, $750 
for injuriously affecting by reason of the loss of a shade tree which 
was on the land taken and the bringing of the street line ten 
feet nearer the front of her house; and $250 for depreciation 
caused by the change of the general character of the street—in 

11 $1,587.40
It is against this last item of $250 that the city appeals.
It appears from the award that this was allowed under the 

added claim, nothing being allowed for the proposed construc­
tion of a street railway, the $250 being “for depreciation caused 
by the change of the general character of the street.” The 
learned arbitrator was of opinion that, if a residential street like 
this was widened, and the widening converted into a green grass 
boulevard, the value of the property along the street would be 
decidedly increased; but, if the widening was given up to a 
dusty expanse of roadway, it would have a depreciatory effect.

1 am of the opinion that all the damages which could be pro­
perly awarded in this case are included in the two first items, 
and that these cover the whole ground for which compensation 
may be given under the provisions of sec. 437 of the Municipal 
Act. The claimant should receive compensation for any damage 
necessarily resulting from the taking of her land and the widen­
ing of the street, beyond the advantage, if any, which mny accrue 
to her from such widening. In arriving at such result in a case 
like the present, I do not think one can estimate it as, for in­
stance, in the case of a farm where the land is worth so much 
per acre, and one can begin by reckoning the value of the land 
taken at so much per acre, and then go on to estimate the damage 
done to the remainder of the farm from its being injuriously 
affected. Where, as here, the front of a city lot is taken for the 
widening of a street, the intrinsic value of the land taken for the 
if it can properly be said to have an intrinsic value, may be an 
unimportant or even an insignificant element. There are city lots
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that would be just as valuable if they were not so deep, ami 
where the widening of the street might increase instead of dimin 
ishing their value. A proper result would be arrived at by taking 
the value of the whole property immediately before the widening 
was determined upon, and its value immediately after, with a 
proper allowance for the forcible taking, and the difference 
should represent the proper amount of the award, due allowance 
being made for appreciation or depreciation from any other 
cause. Although it was not arrived at by this simple method 
in the present ease, yet I am of opinion that substantially the 
same result was reached by the arbitrator in the first two items, 
and the whole ground covered ; and that, after he has exhausted 
the elements on which these are based, he has no right to go on 
and award an additional sum for the alleged changing of the 
character of the street. The city authorities might widen the 
paved part of the street, without a widening of the street, and 
the owners would not be entitled to compensation on that ac­
count; and they may increase or reduce from time to time the 
width of such via trita. There is no certainty that the plans 
which were before the arbitrators represent what will be the 
actual width of the paved portion, and I do not think this should 
form the basis of a third element of damage in the present 
arbitration.

In my opinion, the appeal as to this third item should In- 
allowed.

The claimant has cross-appealed on three grounds. The first 
is, that interest should have been allowed from the date of tli- 
by-law on the full amount of the award and not merely on tin- 
first item, as was done. This was conceded by counsel for tin- 
city, so it is not now in issue.

She also claims that she should have relief over against tin- 
city for what she may have to pay towards the twenty-five per 
cent, of the total expense of the improvements to be levied by 
local assessment from those specially benefited. This is rather ;i 
novel claim, and I can find no shadow of support for it in tin- 
case of lie Prycc and City of Toronto, 16 O.R. 726, cited in sup­
port. It is quite startling to think that a by-law passed in 
accordance with the Municipal Act could be got rid of in tlii' 
way and practically nullified by a side-wind. In other words, 
that the twenty-five per cent, assessed on the properties specially 
benefited can be unloaded upon the city generally by a kind of 
jugglery. In my opinion, the arbitrator was quite right in dis­
allowing this claim.

The third ground of cross-appeal is, that the claimant should 
have been allowed damages, her property being injuriously 
affected by the construction and operation of a municipal street 
railway on St. Clair avenue. In ray opinion, this claim was
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properly disallowed. The question of the railway is quite separ­
ate and distinct from the widening of the street, and no land of 
the claimant was taken for the railway, nor does the question 
of the railway in any way arise in connection with the present 
arbitration. The cross-appeal on this point should he dismissed.

Moss, C.J.O., Magee, J.A., and Lennox, J., concurred.
Conlestants’ appeal allowed, and claimant's 

cross-appeal dismissed.
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Re BAYNES CARRIAGE CO.
(Decision No. 2.)

Ontario IIigh Court. Itiddell, ./.. in Chambers. October 15. 191*2.
1. JUDGMENT ( $ 11 A—60)—Res JUDICATA—W.UVER OF PRELIMINARY OB-

J KCTIOX—1 MU ( lit DEC IS ION.
A prior judgment dismissing a motion on lieliulf of the company to 

-et aside an appointment to examine certain company directors in 
support of an application for a winding-up order and holding such 
witnesses to lie compellable witnesses for examination under sec. 135 
of the Winding-up Act, R.S.C. 1006, ch. 141, supplemented by Con. 
Rules 1807 (Ont. ) 480, 401. 402, is conclusive as against the com pan x 
so as to bar or waive any preliminary objection to defects of form in 
the petition raised by their subsequent motion to dismiss, if such 
defects were of such a character as might have been given effect to 
had they been raised on the prior motion and if the prior judgment 
implies the validity of the form of petition.

[He Haynes Carriage Vo. (No. 1), 7 D.L.R. 257, referred to.]
2. I OKPORATIOXH AND COMPANIES ( § VI A—313)—APPLICATION FOB WIND­

ING-UP—Compelling phoduction of hooks and documents in
SUPPORT.

The petitioners for a winding-up order are not entitled to a prelim­
inary order that certain of the company's officers should produce on 
their examination, not yet entered iqion. as compulsory witnesses in 
support of the petition, the books of the company and the auditor's 
reports, as the extent to which the jietitloner may lie entitled to use 
such books and documents cannot lie decided until the course of the 
cross-examination is known.

[He Emma Silver Mining Co., L.R. 10 Ch. 194, referred to.]
•i. Discovery and inspection (81—2)—Compelling production of books

AND PAPERS BY PARTY TO CAUSE.
I'nder the Con. Rules 1897 (Ont.I, it is the duty of a person under 

examination for discovery to produce (if called iqion) all books, 
papers, and documents which he would lie bound to produce at the 
trial. (Dictum per Riddell, J.)

[Con. Rules 448 ct seq. 490. 491. 492, referred to.]
4. Witnesses (8 HR—36)—Production of books on cross examina

Where a party to a proceeding puts forward a witness who make* 
certain statements under oath, and where it is desired to show by his 
own llooks or those of the person who puts him forward that his 
statements are not true, the product ion of such I looks may lie com- 
jielled so as to test his accuracy ; and when the witness is under cross- 
examination. the I looks may lie used for that purpose, and to prove 
that his evidence is not to lie relied upon. (Dictum per Riddell, J.)

[Alexander v. Irondale. Bancroft and Ottaira It. Co. (1898), 18 P.U. 
20; Itussell v. Macdonald (1888). 12 P.R. 458. referred to. j

H.C.J.
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Riddell, J.

Motion on behalf of the petitioners in a winding-up pro 
eeeding for an order that the vice-president and secretary of 
the company should, upon their examination ns witnesses on the 
pending motion to wind up the company, produce the hooks of 
the company and the statements, etc., of the auditors of the com 
pany, and “all other documents and papers in writing of the 
said company which may he called for on their examination, 
and that the said company do produce such hooks, papers, and 
documents;” and motion by the company to dismiss the petition

The petition was enlarged sine die.
Grayson Smith, for the petitioners.
If. A. Burbidgc, for the witnesses and the company.

Riddkll, J. :—Upon the argument, much was said by coun 
sel opposing the motion as to the want of good faith on 
the part of the petitioners or one of them, the fatal defects in 
the petition, etc., etc. But with all that I have nothing what 
ever to do. The Chancellor has decided that these witnesses 
may be examined in this proceeding (lie Baynes Carriage Co., 
7 D.L.R. 257, 27 O.L.R. 144) ; and, so long as that order stands, 
it must he held that the examinations are proper. See also /.’• 
McLean Stinson and Brodic Limited (1911), 2 O.W.N. 435.

Whatever may be the rule in England, our Con. Rules make 
it the duty of a person under examination to produce (if called 
upon) all books, papers, and documents which he would be 
hound to produce at the trial: Con. Rules 448 et scq., 490, 491. 
492. These Rules have been in existence, in substance, for 
years.

I do not think that the order can be made as asked.
Alexander v. Irondalc Bancroft and Ottawa R.W. Co. 

(1898), 18 P.R. 20, rejied upon by the applicants, is against 
them. The Divisional Court there reversed a judgment of Mr. 
Justice Rose, first in form, saying that the subpeena should 
not be set aside save in exceptional caseu, and second on the 
merits, because they “differed from Rose, J., in their view of 
the facts disclosed by the affidavits, from which they drew the 
inference that the railway company had kept no books of their 
own, but the accounts of the company were kept in the private 
liooks of Pusey,” the president, then under examination. Tit is 
does not at all decide that the president could be compelled to 
produce the liooks of the company, but rather the reverse is 
indicated.

Nor does Bussell v. Macdonald (1888), 12 P.R. 458, advance 
matters. It simply follows the principle of In re Emma Silver 
Mining Co. (1875), L.R. 10 Ch. 194.

In the Emma mine case, the secretary, W. H. Tooke, had 
been put forward by the company in a winding-up proceeding
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to make an affidavit, in answer to the petition, which he did. 
He was cross-examined on his affidavit, and on his cross-ex­
amination was served with a notice to produce the books of the 
company—this he refused to do. A motion was made 
before Malins, V.-(\, and that learned Judge ordered “that 
the . . . company, by Mr. W. II. Tooke, their secre­
tary, produce before the special examiner . . . upon the 
cross-examination of the said W. II. Tooke on his affidavit 
made in these matters on behalf of the said company, and 
as their secretary ... all the books and papers men­
tioned in the notice to produce ... or such of the said books 
and papers as may be in the possession or power of the . . . 
company.” An appeal was had to the Lord Justices. They 
sustained the order on a simple ground. James, L.J., said: “It 
is not a question of discovery at all. It is an ordinary order 
for the production of documents on the cross-examination of a 
witness. . . . The power of making such an order exists in 
this Court in the same manner and with the same restrictions 
as in a Common Law Court in an action at nisi prius. A wit­
ness having been called, it is desired to test his evidence by 
cross-examination, and for that purpose it is desired to put in 
his hand, books, papers and documents, either in his own con­
trol or in that of the party to the cause in whose behalf he is 
examined. The Vice-Chancellor has made an order in this case, 
that the books must be produced that they may be dealt with 
as if before a Judge and jury at nisi prius. It is clear that 
there is to be a limit to the power of inspection . . . they arc 
to be dealt with as at a trial at nisi prius.” Mellish, L.J., said: 
“It is impossible to say . . . that none of the books can be 
of any use in the cross-examination of this witness. In his 
affidavit he has sworn to some things which he cannot know 
except from the books. lie is cross-examined as to them; he 
appeals to the entries in the books. It is idle to contend that 
what he has said is not to be tested by the books. ... To 
what extent he” (i.e., the petitioner) “is entitled to use them 
cannot be decided till the course of the cross-examination is 
known.”

The principle is obvious—a party to a proceeding puts for­
ward a witness, who makes certain statements under oath: 
it is desired to shew by his own l>ooks, or those of the per­
son who puts him forward, that his statements are not true. 
Such books must be produced to test his accuracy; when he is 
under cross-examination, they will be used for that purpose, 
and to prove that his evidence is not to be relied upon.

The case before Mr. Justice MacMahon (Russell v. Mac­
donald, supra), was similar. On a motion being made for an 
injunction to restrain Macdonald from receiving moneys in
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davit by his partner, A. F. M., was filed on behalf of the de­
fendant. A cross-examination was had of A. F. M. upon his

Re Raynf.s 
Carriage 

Co.

affidavit, and he “was unable to answer ,i number of the ques 
tions because he had not the firm’s books, which eouhl alone 
explain the defendants’ position in regard to the partnership

Riddrll. J. the production of such books on the cross-examination.
These cases are far from deciding that where a party de­

sires to obtain evidence upon a motion, and subpumas a person 
to give such evidence, he may also compel him to produce books, 
etc., to add to what he is to say—or to enable him to become 
possessed of facts not now within his knowledge.

I think the motion must be refused, with costs payable forth 
with as the witnesses are not parties to the petition.

I am, by the company, asked to dismiss the petition. This 
I cannot do. The Chancellor’s judgment implies the validity 
of the petition. If the petition were of such a character as that 
it could be dismissed for the reasons advanced now by the com 
pany, it was so when the matter was liefore the Chancellor. If 
the grounds were not taken or brought to the attention of the 
Chancellor, the fault does not lie with the Court.

I do not dismiss the petition, but enlarge the hearing of it 
sine die; either party to bring it on, on two days’ notice. Costs 
of this enlargement to be to the petitioners in any event.

Petition cnlart/ed.

QUE. SWAN v. EASTERN TOWNSHIPS BANK.

K. B.
1912

Quclm Court of King's licnch, Archnmbiault, C.J., Tnnholnn, iMVcrym. 
Carroll and (Servais, JJ. Or hilar 31, 11112.

1. Vendor and vvik iiaskr <8 I I)—21)—Rescission for deficiency—lh
Oct. 31. FBCT IN TITLE—OBTAINING GOOD TITLE.

In cases of unies of immoveables the purchaser may, in case lie is 
evicted, repudiate the -ale tainted with a cause of eviction, but. 
until judgment is rendered declaring the sale set aside, the vendor 
may prevent the setting aside by furnishing the purchaser with a good 
title or causing the eviction to cease, and the purchaser is presumed 
at law to consent to remain proprietor until the sale is annulled ; m> 
where, in an action in vacation of a sheriffs sale l»ascd uj»on defect - 
in title, the vendor liefore judgment is granted obtains a good title to 
the property sold, the buyer must accept the same and the sale will 
not be set aside.

Statement Appeal by the plaintiffs from the judgment rendered by 
the Superior Court on April 29, 1911, Archibald, J., allowing 
the respondent to offer a new title to the appellants to property 
sold by it to sucli appellants at sheriff’s sale, which sale lmd 
been previously annulled ; but a record seizure of the same
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property was practised by the hank which therefore claimed it 
could properly convey the same to the appellant’s purchasers.

The appeal was dismissed. Lavf.rone, and Gervais. Î.I., dis­
senting.

T. Bro8*cau, Ix.( for appellants.
A. W. Atwater, K.C., for respondent.
The opinion of the majority of the Court was delivered by

QUE
K.B.
1913

Eastern 
Tow ns h IPS

Carroll, J. (translated): The facts of this case may be 
summed up as follows:—

The Beet Hoot Sugar Co. owed the Eastern Townships Bank 
a considerable amount. To secure the payment of a portion 
of this amount, to wit, a sum of $10.000, the bank had a hypothec 
on the company's property, but as regards another sum of $23,000, 
it had apparently no security; so the bank brought action for 
this amount and obtained judgment by default on February 
25th, 1882. On the same day this judgment was registered as 
affecting the property of the company.

On October 21st, 1882, another creditor of the company, 
Fa:rbanks & Co., seized the property in virtue of a judgment, 
and this property was to have been sold on the 12th of January,
1883. This seizure and sab*, however, would have prejudiced 
one Beard, who bad leased the property; so Beard paid the claim 
of Fairbanks & Co., and then addressed himself to the sheriff 
to stop the sale. The latter was unable to accede to this desire, 
inasmuch as other creditors had had their judgments noted on 
the writ of seizure, and the sheriff was, therefore, unable to dis­
continue.

Beard then addressed himself to the Eastern Townships Bank. 
A contract was entered into between Beard and McDougall, 
on the one hand, and the bank on the other hand. The latter 
was to buy the property from the sheriff and to resell it to Beard 
and McDougall. On January 12th, 1883, the sheriff sold the 
property for $1,400. On January 19th, 1883, the bank resold 
it to Hough, prête-nom of Beard and McDougall, for $49,439; 
$9,439 were paid immediately, leaving a balance of $40,000.

On April 28th, 1883, the Bank of Hochelaga, another creditor 
of the Beet Hoot Sugar Co., took action in vacation of this sheriff’s 
sale. The Eastern Townships Bank filed a defence to the action ; 
Hough (Beard and McDougall) mis-en-cause, did not plead. 
They were then in possession of the property. On May 18th,
1884, whilst the suit between the two banks was pending 
regarding the validity of the sheriff’s title—the Eastern Town­
ships Bank brought action against Beard, McDougall and Hough 
for the balance of the purchase price now due. Rough, in turn, 
brought action to have the sale of the Eastern Townships Bank 
to him annulled, and the amount paid by him reimbursed.

In 1890 the Superior Court annulled the sheriff’s sale, and 
the action of the Eastern Townships Bank was maintained on
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QUE the ground that the bank, in all these transactions, had been
K u but the agent of the buyers. The judgment of the Superior
1912 Court was reversed by the Court of Appeal; the case was then
;— carried before the Privy Council, where the judgment of the

swan (’ow-t of Appeal was affirmed. The bank claimed from Rough
Kastkrn the payment of the purchase price; Rough, by his action, asked

Townships for the cancellation of the sale made to it by the bank and the
iunk. restitution of the sums paid. The Court of Appeal, although

Cairo», j. the judgment annulling the sheriff's sale had been pronounced.
refuse< 1 to allow the same to be filed in the record. It main­
tained the action of the Eastern Townships Rank against Rough 
for $31,717, and suspended the execution of the ‘ nt until 
it should cause the cessation of trouble and <langer of eviction 
or furnish security according to the terms of art. 1535 C.C.

The danger of eviction and the trouble resulted from the action 
in vacation of sheriff’s sale brought by the Rank of Hochelaga. 
Adjudicating, then, on the proceedings in vacation of tin* sale, 
brought by Rough, the Court admitted that there was danger 
of trouble, and declared that this action should only be adjudi­
cated upon later, and in order to allow the parties to proceed 
later, the record was sent back to the Superior Court.

The Court says:—
Considérant, dans l'espèce, quo volte action de l’appelant Rough 

que l'intimé a jugé à propos de contester devait nécessairement avoir 
le même sort que ladite demande en nullité de décret et que, par con­
séquent , il y avait lieu à surseoir sur cette action de garantie jusqu'il 
la décision finale sur la demande formée par la Banque «VHochelaga 
pour ensuite la maintenir, dans le cas où le décret aurait été annulé 
ou la rejeter, dans le cas où le décret aurait été maintenu.
If this litigation comes anew before the Courts, the cause 

thereof lies in the impropriety of the terms and the obiier dicta 
used.

Et faisant ce qui aurait dû être sur l’instance de l’ap|iclant Rough 
contre l'intimée (Eastern Townships Bank), la cour adjuge et ordonm 
que les parties soient renvoyées et elles sont renvoyées ainsi que le 
dossier devant la Cour de première instance pour y être de nouveau 
procédé à l'instruction et au jugement final en icelle cause et à y faire 
ce que de droit, suivant les obligations et les droits respectifs des 
parties tels que définis ci-dessus par la présente sentence, après l'intro­
duction régulière en icelle cause du jugement définitif qui a été rendu 
sur la demande en nullité de décret formée comme susdit par la Banqur 
d’Hochclaga.
What docs this dispositif mean? Rough’s representatives 

(Swan et nl.) say that the sole object of this phraseology is to 
allow the record to be sent back to the Superior Court in order 
that the judgment vacating the sheriff’s sale may be filed therein 
and that the Court may adjudicate finally thereafter. The 
Eastern Townships Rank answers: No, the Court intended up­
holding the deed of sale since it has condemned, although it

D8A
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knew of the judgment vacating the sheriff's sale, the purchasers QUE-
to pay the purchase price under the reserve that the hank should K g
cause the cessation of the trouble or give security. Interpreting 1912
the judgment in this manner, the hank caused a curator to be -—
named, had the immovable sold on him ami offers title to the <V^.AX 
representatives of the deceased buyers. On June 5th, 1800, the Kabtebm 
plaintiffs ;xir reprise d'instance inscribed the case for proof and Townships 
hearing for June Kith. O11 June 25th judgment was rendered 
by the Superior Court annulling the sale and condemning the emmo.j. 
bank to refund the amounts paid to it.

The bank inscribed in Review from this judgment, but de­
sisted from this inscription to attack the judgment by requête 
civile. This petition was dismissed by the Su|>erior Court, the 
Court of Appeals affirmed this judgment of the Superior Court 
but the Supreme Court reversed on the ground that no notice 
of inscription on the roll hail been given the adverse party. The 
requête civile was, therefore, allowed, as well as a plea of puis 
darrein continuance, containing substantially the same grounds 
on the merits as those urged by the bank in anterior promslings, 
with the exception of the allegations of certain facts that hap|>ened 
since the judgment of the Privy Council, and more especially the 
fact that a second seizure ami a valid seizure hud been made.
The Superior Court (Archibald, J.) thereupon was called upon to 
interpret the judgment of the Court of Appeal, and declared that 
the effect of this judgment of the Court of Api>eul was to allow 
the bank to have the trouble cease or to give security, and, there­
fore, allowed the bank to seize the pro|»erty de novo (after the 
judgment vacating the sheriff's sale), and to offer a new title to 
the appellants.

Under the circumstances, I consider the judgment well founded.
It is a true principle that a purchaser may, when the eviction is 
consummated, repudiate the sale tainted with a cause of evic­
tion, but Rough's action in nullity had not been adjudicated 
upon when the title was offered for the second time. But the 
facts of the case must nut be lost sight of : Rough and McDougall, 
lx)th personally and through their representatives, have been in 
possession of this property since 1883; they have drawn the 
revenues thereof, have acted as the owners thereof, and have 
sold two lots of a substantial value. Through their act the 
property has diminished in value. Would it be proper that these 
purchasers, who have had uninterrupted possession of the im­
movable, could comjM'l the bank to retake the same when the 
bank tenders them a perfect title? The suit hail not yet been 
decided when the plea of puis darrein continuance was filed, and 
the vendor was still in good time to complete his title or to offer 
a new and valid title.

“Faut-il maintenir cette décision dans In ras où le vendeur 
n'acquiert la propriété de la chose qu'après l’introduction de 
l'instance?”
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In our opinion, yes. We are met with the objection that in 
this case there is no longer any meeting of the minds, since the 
buyer, by provoking the vacation of the sale, withdraws his con­
sent. Let us understand one another. The buyer who sues in 
vacation does not say he refuses to be proprietor of what he has 
bought; he states that, as the vendor is unable to transfer the 
property sold, he wants the sale annulled, and this necessarily 
implies that if the vendor did transfer to him the property he 
would ask for the maintenance of the sale. Therefore his con­
sent to become proprietor lasts until the sale is annulled. We 
must, therefore, conclude that the action in vacation falls tin- 
moment the vendor has become proprietor: 24 Laurent, No. 
1216. Besides, the Code Napoléon does not contain as wide a 
provision of law as that enacted by art. 1488 of our Civil Code:

“The sale is valid if the seller afterwards become owner of the 
thing.”

This article is one of general application, and, if there be 
among French authors a divergence of opinion regarding the time 
at which the vendor must ratify or become owner of the thing 
belonging to another, there can be no such divergence under our 
law, which on this point relies on the wisdom of our Courts.

The appeal is dismissed.

Lavergne and Gervais, JJ., dissented. *
/I ft peal (I ism issed.

N.B.—Leave to appeal to the Privy Council was granted by 
the Court of King's Bench.

O'CALLAGHAN v. COADY.

Prime Ed tea ni Island Court of Chancery, Fitzgerald, V.-C. March 13. 1012.

1. Deeds (jIDI—7)—Deijvkry—What constitutes delivery.
The efficacy of a deed defends on its being sealed and delivered, ami 

delivery may lie inferred of u deed of gilt notwithstanding the re 
tent ion of possession of the document by the grantor, if it appears 
that it was cxoeiited in the presence of the grantor's legal adviser a» 
an attesting witness with a full knowledge of its contents after the 
whole deed ineluding the attestation clause hail been read over to the 
grantor and that the deed was drawn at the grantor's request in fur 
therance of a previously expressed intention to make the gift eviil 
enced by it.

[Ztricker v. /.tricher, 2» Can. 8.C.R. 627, applied.]
2. Deeds ig I III—($)—Delivery — Grantor rkmervixu life estate, ei

FEtrr OF NON -DELIVERY OF DEED.

The mere fact of the grantor retaining possession of the deed doe* 
not render the grant inoperative, particularly where the grant con 
tained a reservation of a life estate to the grantor.

[.Wrtoe v. Wickham, L.R. 2 H.L. 290. referred to.]
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3. Wills (fi 1111/—192)—Devise and legacy—Ademption—Advance by
WAY OK PORTION.

Where n testatrix living in loco parentis to her legatee makes pro­
vision by will by way of “portion," either by legacy or by share in 
residue to such legatee, ami afterwards makes an advance in the nature 
of a portion to such legatee it will be presumed that the subsequent 
advance by the testatrix in her lifetime is meant to satisfy the legacy 
in whole or in part, and will lie held an ademption of it.

f/'gm v. Lockyer, 5 My. & (\ 29; Montrfiore v. (hicilalla. 1 1). F. & 
■I. 03; Mcinert shaken v. Walters, L.R. ("h. (170; Foickes V. Pascoe, L.R. 
10 (’ll. 343. referred to.)

i. Wills (fi III L—102)—Devise and legacy Ademption — Portion ah
BETWEEN CHILD AND STRANGER.

The doctrine of t n by subsequent portion will not lie applied
in favour of a stranger against a child taking a share of residue as 
well as legacy.

\Rr Heather. |HKW) 2 Ch. 230.)

Hearing of questions arising upon the administration of the 
estate of a decedent under a will.

Donald McKinnon, for claimants.
J. •/. Johnston, K.C., and A. Mathicson. K.(\. for defend­

ants.

Fitzgerald, V.-C. :—The contention of one of the defendants 
in this case (Angelina McPherson) is. that the testatrix Ann 
Connolly, put herself in loco panntis in relation to one other of 
the defendants, viz. ; Mary Alice Murphy, and that consequently 
a gift of money made to her between the date of the will and the 
death of the testatrix should operate as an ademption in part, or 
in whole of what the said Mary Alice Murphy would receive as 
her slum* under a residuary devise in Mrs. Connolly’s will in 
these words: “to my sister Bridget Coady. my nephew John 
Callaghan, and my nieces Mary Alice Murphy and Angelina 
McPherson, all the rest, residue and remainder of my said 
property share alike.”

I have no desire to go more fully into the law than is neces­
sary to decide this case, and I consequently admit to the full the 
general rule which declares, that where a testatrix being in loco 
parentis to her legatee makes provision by will by way of “por­
tion,” either by legacy : Pym v. Lockyer, 5 My. & C. 29 : or by 
share in a residue : Montcfion v. Gttcdalla, 1 I). F. & J. 9:1; to 
such legatee, and afterwards makes an advance in the nature of 
a portion to such legatee, it will he presume the
advance by the testatrix in her life-time is meant to satisfy the 
legacy in whole or in part, and will be held an ademption of it: 
Mcincrizhagcn v. Walters, L.R. 7 Ch. 670, 41 L.J. Ch. SOI.

it is. however, necessary in this case to examine somewhat 
closely the principle upon which that rule is based liefore deter­
mining whether under the circumstances diseloswl here, such 
rule is applicable.
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This principle is thus stated by Lord Justice James in the 
ease last cited :—

The principle i* tiiat it must tie presumed Hint a father intends 
equality between the children; and if he leaves the residue to the 
children, and afterwards makes an advance to one of the children, the 
general rule is that auch advance must be brought into hotchpot, eo 
that the disposition of his fortune, by which he intended to produce 
equality among the children, may not be altered.

The same Judge in Fawkes v. Pastor, L.R. 10 Ch. 343, at 
351, speaking of this rule and the ademption of residuary lega­
cies, thus refers to the previous decision of the Court of Appeal 
in Mi inertthagen v. Walters, L.R. 7 Ch. 070, 41 L.J. Ch. 801, “in 
that ease we came to the conclusion that it could only he applied 
between children, against a child in favour of a child, not in 
favour of a stranger.” And Jessel, M.R., five years later in 
Si*cirart v. Stewart, 15 Ch. Div., at p. 547, says :—

I call to my aid the general law as expressed by Lord Justice James 
in Meinerlzliagrn v. ll'ahcr*, L.R. 7 Ch. 070, 41 LJ.Ch. 801, that the 
whole doctrine only applies to children: the object is to make children 
bring into account advancements.

In 1006, Swinfen Kady, J.. in Re Heather, [1906] 2 Ch.D. 
230, 75 L.J. Ch. 568, followed these eases, saying “that no 
authority has been produced where a residue is given between a 
child and a stranger, and the doctrine has been applied against 
the child.”

Now the result of the application of that principle to the 
eases cited was, that in Mcinertzhagcn v. Walters, L.R. 7 Ch. 670. 
41 L.J. Ch. 801, where the testator gave the income of one moiety 
of his residue to his widow for life, and divided the other moiety 
among his children in equal shares, and after the date of the 
will advanced marriage portions to some of his children, the 
Court of Appeal held that the advances could only he brought 
into account for the benefit of the children inter sc, and that the 
widow was not entitled to have her income increased thereby.

In Foirkcs v. Pascoe, L.R. 10 Ch. 343, 44 L.J. Ch. 367, the 
principle was even more strikingly applied. In it the Court of 
Appeal held, that even admitting that the testatrix had placed 
herself in toeo parait is to a son of her daughter-in-law, and that 
she had advanced to him consols to the amount of £7,000, after 
the date of her will, wherein this son with his sister were made 
residuary legatees, yet that there could be no ademption, as 
under such conditions “it would be necessary to shew, not only 
that the testatrix had placed herself in loro parentis to the de­
fendant (the son of the daughter-in-law), but to his sister of 
which there is no trace.”

In Re Heather, [1906] 2 Ch. 230, 75 L.J. Ch. 568, the same 
rule was * where a testator bequeathed a legacy to anD:C
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adopted child to whom lie stood in loco parentis, and divided his 
residue between that child and a stranger, and made a subse­
quent advance to the child. It was there held that the doctrine 
of ademption by subsequent portion could not be applied in 
favour of a stranger against a child taking a share of residue as 
well as a legacy, and that neither the legacy, nor the share of 
residue would be adeemed.

These eases leave no room for doubt that the ademption 
sought here cannot be ordered in this administration as the testa­
trix Mrs. Connolly, certainly did not place herself in loco parentis 
to any of the other three residuary legatees. I. therefore, hold 
that the $3,000 given by the testatrix to the defendant Mary 
Alice Murphy was not an ademption of her share of the residue, 
and is not to be brought into account in this administration. 
Lord Justice James in one of these cases expresses his opinion 
strongly as to the shocking injustice of holding

That if a father lvnx-es his residue l»etween a child and n stranger, 
and then makes a large advance to the child, and also a large advance 
to the atranger, there being nothing more but the will and those ad­
vances, that the child is obliged to bring what he has received into the 
residue only, and that the stranger is not to bring in what he has 
received, but is to have it enlarged by that which lias been given to 
the child.

It is just that which is contended for here. 1 have nothing 
more before me, but the will and these advances made by testa­
trix between the date of her will and her death, viz., to Mrs. 
Coady in cash $5,000, to John Callaghan cash and bond $1,000. 
to Angelina McPherson cash $500, and to Mary Alice Murphy 
cash $3,000, and it would indeed “he shocking to my common 
sense and to my sense of justice,” to order that Mary Alice 
Murphy because she was an adopted daughter of the testatrix 
Ann Connolly, must now bring into the residue the $3,000 re­
ceived by her so that it he equally divided between her and the 
three other devisees who stand to the testatrix in no such rela­
tionship. I am glad that 1 have not so to interpret a rule de­
signed to produce equality among children as to reduce a child’s 
share for the benefit of a stranger. I have treated the relation­
ship of Mrs. Connolly to Mary Alice Murphy as being one in 
loco parentis. I by no means decide so. It is not necessary to 
adjudicate upon the fact in view of the law as I find it. One 
other question was raised in this administration namely, whether 
a certain deed dated and executed by Mrs. Connolly some three 
years before her will, wherein certain premises were granted to 
Bridget Coady, in fee—the grantor reserving to herself a life 
estate—was as a fact delivered. The evidence satisfies me that 
this deed was executed by the testatrix with a full knowledge of 
its contents, and at her request, after an expressed intention by
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her to convey the mentioned in it to her sister Mrs. Coady. 
That it was executed by her in the presence of her own attorney 
as an attesting witness, the whole of the deed including the at­
testation clause being read over to lier by him. who swears that 
he complied with all the requirements necessary to make it an 
executed document. Such evidence of execution is unquestion­
ably sufficient to infer a delivery, and raises a presumption in 
favour of the due execution and delivery of the instrument ; 
/n icker v. Ztvickrr, 29 Can. S.C.R. 527.

It was sought to rebut this presumption by proof that this 
deed remained in possession of Mrs. Connolly up to the time of 
her death, and that by her will there is a general devise of all 
her real property to trustees—this 1 icing the only real property 
she possessed. If the deed was duly executed, as I think it was 
previous to the making of the will, this general devise is simply 
inoperative. Indeed in this general form of a devise it is not in 
dicative of serious intention on the part of the testatrix : and it is 
now well settled law that the mere fact of the retainer by tin- 
grantor of possession of the deed does not render the grant in­
operative.

The efficacy of a deed depends on it being sealed and deliver­
ed not on the maker ceasing to retain possession of it: Xcnos v. 
Wickham, L.R. 2 II.L. 29b. In this case she might indeed haw 
retained possession in view of the life estate which she reserved 
to herself. I think under the evidence the deed to Bridget 
Coady must be held to convey the property therein described, 
and consequently direct that it is not to he considered an asset 
in the administration of Mrs. Connolly’s estate. There was also 
a suggestion that the testatrix stood in loco parentis to her 
sister Mix Coady. There is no evidence to support such con­
tention. -

On receiving the report of the Master to whom the accounts 
of the estate were referred, a final order in administration will 
lie made in pursuance of this judgment. ,

JufUpiH nl ac< ortlhifihi.
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BEX v. CAMPBELL.
British Columbia Supreme Court, Gregory, J. November 12, 1912.

1. Intoxicating liquors (8 111 A—66)—Liquor tax law—Certiorari—
Sufficiency of information.

An information for nelling liquor without a license authorizing such 
sale* under the Liquor License Act, eh. 142, R.S.B.C. 1911. sec. (HI, need 
not describe the offence in the exact words of the statute, if the de­
fendant, from the form of the information, receives particulars of the 
charge such as lie himself might a-sk for if the information had lieen 
in the words of the statute.

2. Intoxicating liquors (8 III A—55)—Retail licensee selling in
quantity in excess of license limit.

A licensed retail liquor dealer making a sale of liquor in a larger 
quantity upon a single sale than his license permits, is properly coll­
ected under the Liquor License Act, R.S.B.C. 1911. eh. ! 12, of selling 
liquor without having first obtained a license authorizing him so to do.

3. Certiorari i 8 II—24)—Conviction with supporting evidence—Weight
of evidence not considered.

Where there was some evidence before the magistrate to support his . 
findings of fact such findings will not be reviewed in certiorari pro­
ceedings.

Motion to make absolu i rule nisi for a writ of certiorari 
to bring up and quash a cc iction. The grounds urged are (1) 
neither the information nor the conviction describe any offence 
known to the law; and (2) the evidence does not warrant a 
conviction.

The motion was discharged.
•/. A. Aikman, for the appellant.
W. C. Moresby, contra.

Gregory, J. :—As to the second object ion, it is only necessary 
to say that there was some evidence on which the magistrate 
could make the finding he did, and this is not a proper method of 
attempting to review a magistrate’s finding of fact, even if I dis­
agreed with it. As to the first objection, it is urged that tin* 
Liquor License Act does not prohibit the offence alleged to have 
been committed. It certainly does not in the exact words in 
which it is described in the information, but I think it does 
nevertheless prohibit the offence committed, and for which Camp­
bell has been convicted, which is, in short, selling liquor in a 
manner not authorized by his license. Sec. 22 of the Act auth­
orizes the superintendent of provincial police to issue hotel 
licenses empowering the licensee to vend liquor by retail in 
quantities not exceeding one Imperial quart in any one act of 
vending. That is the license Campbell had. and the only license 
he could have had. Therefore he was only licensed to sell liquor 
in that way, for sec. G(> of the Act prohibits any person from 
vending in any manner whatsoever any liquor without having 
first obtained a license authorizing him so to do.

21—8 D.L.R.

8.C.
1012

Statement

9



322 Dominion Law Reports. [8 D.L.R.

B.C. It seems to me that this section contains all the prohibition
8. C.
1912

necessary, and that Campbell cannot complain because in the 
information he is furnished with the particulars which he, being
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Campbell.

a licensee, might reasonably ask for if proceeded against for 
selling liquor without a license. As a matter of fact, he had no 
license to sell liquor in the manner in which the magistrate has

Gregory, J. found he did, and he has been convicted of it, and I do not see 
how 1 can make the rule absolute herein. It will therefore be 
discharged.

Motion discharged.

SASK. Re APPLICATION OF THE MOOSE JAW SECURITIES, Ltd.

S.C.
1912

Saskatchewan Supreme ('ourt, Newlands, ha mont, and lirown, JJ. 
November 23, 1912.

Nov. 23.
1. Land titles ($ VI—60)— Plan registered under sec. 79 of Land

• Titles Act (8ask.)—How altered or amended.
A plan registered under sec. 79 of the Saak. Lund Titles Act is the 

ofliciul description of the property and cannot he altered or amended, 
lifter registration, except by a Judge’s order under sub-see. 2 of see. v! 
of that Act.

2. Land titles ($ VI—60)—Plan under sec. 7(1, Land Titles Act
(Sask.)—Function ok plan.

The plan, provided for under aee. 7t$ of the Saak. Land Titles Act, 
to the effect that the registrar may require anyone transferring land 
to furnish him with a plan having the several measurements of the 
land to be transferred marked thereon and certified by a Saskatchewan 
land surveyor, is only for the information of the registrar, to enable 
him to see upon the plan how the piece of property in question is laid 
out and that its boundaries do not conflict with any other parcel of 
land, but is not for registration.

3. Land titles (8 VI—00)—Plan under sec. 79, Land Titles Act—Func­
tion OK PLAN.

A plan required under sec. 79 of the Land Titles Act (Sask.) is 
for the purpose of shewing the boundaries of lots staked out in town 
plots and to provide a short and convenient description of the same, 
and is for registration, so that thereafter the lota are described accord­
ing to that plan, and it becomes the oflieial description of the pro-

4. Land titles ($ VI—60)—What constitutes an alteration ok fun
FILED UNDER SEC. 79 OK LAND TITLES ACT (SABK.)—TRANSFER UP
PART OK LOT.

A transfer of a part of a lot, for which lot a plan has been already 
registered with the registrar as required by sec. 79 of the Land Titles 
Act, does not of itself constitute an alteration of the plan and docs 
not require an alteration of the plan by a Judge’s order under sub-see. 
2 of sec. 80 of that Act.

6. Land titles (6 VI—60)—Registered plan—Transfer of portion of
CORNER LOT WITH SIDE FRONTAGE ONLY.

Where land is sub divided by a registered plan under see. 79 of the 
Sask. I .and Titles Act. R.S.S. 1909. eh. 41, and n vomer lot is shewn 
ns fronting on a certain street with a side street as one of its lateral 
boundaries, a new plan of sub division of such lot is not required on a 
sale of the middle portion thereof fronting upon the side street only, 
but a conveyance or transfer may lie recorded ns of such part of the 
lot. with or without an easement of right-of-way over the remaining 
portions.

D3A
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Appeal by the Moose Jaw Securities, Limited, the applicants 
for the registration of a transfer of certain lands, from the 
decision of the Master of Titles, refusing registration of the 
transfer on the ground that it would constitute an amendment 
or alteration of the plan requiring an order of a Judge.

The appeal was allowed.
J. F. Frame, for appellant.
,/. N. Fish, for respondent (the registrar of the Saskatoon 

land registration district).

Nkwlands, J.t—The appellants sent in to the land titles 
office at Saskatoon a transfer from R. W. Davis rl ai. to them of 
the most easterly 35 feet of the most westerly 70 feet of lots 13 
and 14, block 12, plan “I) K,” Saskatoon.

The registrar refused to register this transfer because 
the registration of n portion of the lots contained in this transfer 
changes the facing of these lots from 8th avenue to King street, ami 
ns the registration of this transfer would also deprive the remaining 
portions of these lots from access to a lane.
He also said :—

It will be necessary to provide a plan of the sub-division duly 
approved by the city authorities for registration here before any action 
can lie taken by me.

From this ruling the applicant appealed to tin- Master of 
Titles, who decided that the approval of the city authorities 
under sub-sec. 6 of sec. 79 of the Land Titles Act was not 
required to subsequent divisions of lots after the plan laying 
the same out in a town plot had been registered. He further 
held that the registration of this transfer would constitute an 
amendment or alteration of the original plan, and that under 
sub-sec. 2 of sec. 80 of the Land Titles Act such amendment 
or alteration could only be made effective by an order of a 
Supreme Court Judge. From this latter ruling the applicant 
appealed to this Court.

There is no question that a plan registered under see. 7!) of 
the Land Titles Act can only be amended by an order of a 
Judge, but. nowhere in the Act is there any provision that before 
a part of a lot as shewn on a registered plan can l>e transferred 
that such plan must first be amended to comply with the 
transfer.

Two kinds of plans are provided for by the Land Titles Act: 
1st, see. 76 provides that the registrar may require anyone trans­
ferring land to furnish him with a plan having the several 
measurements of the land to be transferred marked thereon and 
certified by a Saskatchewan land surveyor; and 2nd, where the 
owner of land subdivides it and lays it off into a town plot he 
must register a plan under the provisions of see. 79. The first 
mentioned plan is for the information of the registrar, to enable
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him to see upon the plan hoxv the pieec of property in question 
is laid out and that its boundaries do not conflict with any other 
parcel of land, but it is not registered. The second (i.e., plans 
under sec. 79) is to shew the boundaries of lots staked out in 
town plots and to provide a short and convenient description of 
the same. This plan is registered, and thereafter the lots are

SASK.

!
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description of the property. This plan, once it becomes binding
on the owner registering the same by a sale, mortgage, etc .

Xvwiandi.j. cannot be altered or amended excepting by an order of a Judge.
The alteration or amendment referred to in the Act means an 
alteration or amendment of the plan itself, either by changing 
the numbers of the lots or the boundaries of the same as shewn 
thereon. Hut as long as the plan itself is not altered no Judge's 
order is necessary. The transfer of a part of a lot does not 
alter the plan, nor can I see any reason why the transfer of .t 
part of a lot should require any alteration of a plan. For in­
stance, if in the present case the south half of lot 14 had been 
transferred, it would certainly require no alteration of the plan. 
Lot 14 on the plan would remain exactly as it was before, ami 
the description of it as shewn on the registered plan would not 
be changed. The only change would be that instead of one per­
son owning the whole lot there would be two persons each own 
ing a half. Now if half a lot can be transferred, I can sec no 
reason why any other part of it cannot be so transferred. If 
the registrar thinks that the description is such that he requin s 
a plan of it to identify the boundaries, he may demand a plan 
of it under see. 76.

The further fact upon which the Master of Titles has bns»*d 
his decision, that the piece sold docs not abut on the lane, does 
not, in my opinion, make any difference, ns there is nothing in 
the Land Titles Act to prevent the sale and transfer of land 
either with or without an easement, as the parties may agree.

1 have not considered the effect of sub-sec. 6 of sec. 79. which 
was referred to on the argument, as the Master of Titles' 
decision upon this point has not been appealed from.

In my opinion the appeal should be allowed.

Lament, J. IiAMONT, and Hrown, JJ., concurred.

Appeal allowed.
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MORRISON v. RUTLEDGE. MAN.

Manitoba Court of Appeal, Howell, Richards, Perdue, Cameron and C. A.
Haggart, JJ.A. November 4, 1912. jqj2

1. Discovery and inspection (g IV—20)—Examination viva voce—Irre- jtov j
LKVANCT OP QUESTION—PAID-UP SHARKS.

Wlierc the issue raised is whether, as charged by tlie plaintiff, n 
purchase contract for land had been assigned by way of loan to enable 
the assignee to pledge the same to a third party, such assignee con­
currently transferring to the assignor of the land contract certain 
company shares as security for the return of the purchase contract, 
or whether, as claimed by defendant, the transfer of the latter was 
made absolutely in exchange for the shares, but no concealment, mis­
representation or fraud is charged against the defendant, the value of 
the shares as known to the parties at the time of the transaction may 
l»e relevant so as to form a subject of examination of defendant for 
discovery, but the fact of whether or not the shares were fully paid 
up and whether the defendant had paid anything on the shares is not 
relevant and the defendant will not be compelled to answer on dis 
covery in regard to the latter points, although his pleading described 
the shares as “fully paid up.”

2. DlSCOVKRY AND INSPECTION (g IV—20)—EXAMINATION — DISPLACING
OPPONENT'S case.

Oil examination for discovery under the Manitoba King's Bench 
Rules of 1902, rules 387. 305, the plaintiff may question the defen­
dant under oath not only as to facts which would go to prove the 
plaint'ff’s case, but by way of cross-examination to obtain statements 
or admissions from the defendant which would tend to displace tnc 
defence pleaded.

\ Hopper v. Dunsmuir (No. 2), 10 B.C’.U. 23. and Kenned g v. Dodson,
[18951 1 Ch. 334, referred to.]

Appeal from an order of Mathers, C.J.K.B., reversing an statement 
order of the referee ordering defendant to attend at his own ex­
pense and answer certain questions put to him on his examina­
tion for discovery.

On the pleadings as they stood the plaintiff’s case was that 
he had, at the request of the defendant and for his accommoda­
tion, assigned to the defendant an agreement of sale of land 
securing the sum of $1,500 in order that the defendant might 
borrow money from a bank on the security of the agreement, that 
subsequently the defendant voluntarily transferred to him cer­
tain shares in a company as security for the return of the agree­
ment and that the defendant had refused to re-assign the agree­
ment, although the plaintiff was willing to return the shares, 
whilst the defendant denied that the transaction was a loan and 
set up that he had actually purchased the agreement from the 
plaintiff, giving him 15 fully paid-up shares in the company as a 
consideration for it.

The Court of Appeal (IIaggart, J.A., dissenting) held that 
the defendant should not he compelled, on his examination for 
discovery, to answer questions as to whether the shares referred
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to were or were not fully paid up in fact, or as to what, if any­
thing, had been paid by him on the shares, such questions not 
being relevant to the issues raised.

J. 11. Leech, for plaintiff.
J. C. Collinson, for defendant.

Perdue, J.A. :—The case which the plaintiff sets up in his 
statement of claim is, that he assigned a certain agreement of 
sale to the defendant at the request of the defendant by way of 
loan in order to enable the defendant to raise money ; that sub­
sequently the defendant voluntarily delivered to the plaintiff 
certain shares of capital stock in a company as security for the 
return of the agreement, and that the defendant had refused to 
re assign the agreement, the plaintiff being willing to return the 
shares. The defendant denies that the transaction was a loan 
and sets up that he actually purchased the agreement from the 
plaintiff giving him 15 fully paid-up shares in the capital stock 
of the above company as a consideration for the assignment of 
the agreement.

On the examination of the defendant for discovery the plain­
tiff sought to ask him a number of questions for the purpose of 
ascertaining whether the shares in question were or were not 
fully paid up in fact. The referee in Chambers ordered the de­
fendant to answer the questions, and this order was reversed on 
appeal by Mathers, C.J.

It is clear that the issue between the parties is, was the trans­
action in regard to the agreement a loan to the defendant ofqpot 7 
Anything that will throw light upon the real transaction be­
tween the parties would he relevant to the issue and might he 
made the subject of inquiry on an examination of the defendant 
for discovery.

If it could be shewn that the answers to the questions under 
consideration in this case would in any way assist the plaintiff 
in proving his case or in meeting the defence set up, the defend­
ant should, in my opinion, be ordered to answer them.

In England discovery is obtained by securing answers to 
interrogatories administered to the opposite party. It has been 
held by the Court of Appeal that unless the interrogatories are 
strictly relevant to the question at issue they should be excluded : 
Kennedy v. Dodson, [1895 1 Ch. 384. In that case A. L
Smith, L.J., said :—

The legitimate use, and the only legitimate uae, of interrogatories is 
to obtain from the party interrogated admission* of facte which it is 
necessary for the party interrogating to prove in order to establish 
hie case; and if the party interrogating goes further, and seeks by his 
interrogatories to get from the other party matters which it is not 
incumlient on him to prove, although such matters may indirectly 
assist his ca«e. the interrogatories ought not to he admitted.
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It is necessary to briefly point out the difference between MAN. 
the English praetice and our own. In England the only means 0 A
of obtaining discovery from the opposite party is by means of 1912

interrogatories, and these ean only be administered for the pur- ----
pose of discovery in its strict sense. The examination provided Morrison 

for by our rule 387, although usually referred to as an examin- Rutledor. 
ation for discovery, govs much beyond pure discovery. The rule A
provides that a party may be examined:—

touching the matters in question in the action, by any person adverse 
in point of interest and may be compelled to attend and testify in the 
same manner, upon the same terms, and subject to the same rules of 
examination as any witness, except as hereinafter provided.

Rule 395 provides that any party orally examined under the 
rule shall be subject to cross-examination and re-examination 
“and the examination, cross-examination and re-examination 
shall be conducted as nearly as may be in the mode in use onm 
trial.”

By rule 405 any party may at the trial of an action or issue 
use in evidence any part of the examination of the opposite 
party, subject to the provision that the Judge may look at the 
examination and allow other parts of the examination to be put 
in, if they are so connected with the part already put in that the 
one should not be used without the other.

These rules shew that a party examining the opposite party 
before trial may go much further in regard to the questions 
asked than would be allowed in England under the practice of 
administering interrogatories.

In Kennedy v. Dodson, |1895| 1 Ch. 334, aliove referred to, 
it is pointed out that although interrogatories might be ruled 
out as irrelevant, questions to the same effect might be asked of 
the party in cross-examination. A clear distinction is drawn in 
that ease between what might be allowed on cross-examination 
and what would be proper for interrogatories. Under our rules 
cross-examination of the opposite party upon a so-called exam­
ination for discovery is clearly provided for, and the party ex­
amining is not confined to asking questions which would merely 
go to proving the plaintiff’s case. lie may also by cross-examin­
ation endeavour to obtain statements or admissions from the 
defendant relating to the matters in question which would tend 
to displace the defence set up. The difference between the Eng­
lish practice and that provided by the King’s Bench rules is 
very clearly pointed out by Hunter, C.J., in Hopper v. Dints- 
muir (No. 2), 10 B.C.R. 23.

It is urged by the plaintiff that because the defendant alb ged 
that the stock was fully paid up lie should be allowed to eliiit 
from the defendant facts relating to the issue and payment for 
the stock, and as to whether it is fully paid stock or may involve
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n linhility for crIIh. This, however, is not one of the issues In- 
fore the Court ns the pleadings are framed. Even if the plain 
tiff could shew that the stock was not fully paid up, that in no 
way assists him in the ease he seeks to make out, namely, that 
the agreement was retransferred to the defendant simply as a 
loan for the accommodation of the defendant. In order to make 
the questions material, some case of concealment, misrepresent.! 
lion, or fraud on the part of the defendant would have to In- 
made out, and this would involve the admission by the plaintiff 
that the stock had been sold to him, or transferred to him in ex 
change for the agreement, a totally different transaetion from 
what is actually set up by the plaintiff.

1 think the greatest latitude should be allowed to a party 
who is examining an adverse party, so that the fullest inquiry 
might be made as to all matters which can possibly affect the 
jssues between the parties; but in the present case I think the 
plaintiff 1ms failed to shew that obtaining answers to tbe ques­
tions might assist him in proving the case Im is seeking to estab­
lish against the defendant.

I think the appeal should be dismissed with costs to the de­
fendant in any event of the cause.

Cameron, J.A.:—This is an appeal from an order of the 
Chief Justice of the King’s Bench reversing an order of tin- 
referee ordering the defendant to attend at his own expense 
and answer certain questions put to him on his examination fur 
discovery.

It is alleged in the statement of claim that the plaintiff, 
holder and owner of a certain agreement of sale of land under 
which a sum of money was payable to him, assigned the agree­
ment to the defendant purely for the accommodation of the 
defendant and to enable him to raise money thereon for his own 
purposes. The defendant, it is further alleged, voluntarily 
delivered to the plaintiff as security for the return of tin- 
agreement certain certificates of shares in the Killarney Laki 
aide Bark Company, Limited. The plaintiff offered to re-trans­
fer sail! shares and asked for a re assignment of the agreement 
of sale. The defence set up is that the transfer of the agree 
ment was absolute in exehange for the shares, which an* de 
scribed in the statement of defence as “fifteen fully paid up 
shares.” The questions which the defendant refused to answer 
arc directed to ascertaining what, if anything, had been paid by 
the defendant upon the shares.

On belinlf of the appellant it was contended that a party it 
examination for discovery has as wide a range as when cross 
examining at the trial, and that the question as to what was 
paid upon the shares was relevant to the issue between the
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parlies inasmuch as it is alleged in the defence that the shares 
were fully paid up, and inasmuch as the answers would throw 
some light on the transaction, it being argued that, if there were 
nothing paid on them, and if the holders were still liable in pro­
ceedings taken by creditors, it would be a strong element to shew 
that the plaintiff did not " r the transaction an exchange.

As to the point that the wording of the statement of defence 
puts the question of the amount paid on the shares directly in 
issue, I would consider that the words “ fully paid up” are really 
descriptive and, therefore, not essential in the pleading. There 
is, therefore, no issue on the point.

As to the question of the scope of counsel on an examination, 
which includes the point that the questions here refused to be 
answered were and are relevant, various authorities were cited 
from Ontario and the North-West Territories and British 
Columbia, whose statutory provisions respecting such an examin­
ation resemble our own, viz.: Colter v. McPherson (ISHti), 12 
I’.lt. (Ont.) 630 ; Adams v. If utchings, 3 Terr. L.R. 181 ; In fis v. 
Calgary Hospital. 4 Terr. L.R. 58; Haul: of British Columbia v. 
Trapp, 7 B.C.R. 354; Hopper v. Dunamuir No. 2), 10 B.C.R 23, 
and Mclnnes v. B.C. Electric If. Co.. 13 B.C.R. 465.
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The Cotter case, Coller v. McPherson, 12 P.R. 630, is at once 
distinguishable, as the transactions therein in question clearly 
tended to throw light on the whole fraudulent scheme alleged. 
These cases really lay down the principle that an examination 
for discovery is in the nature of a cross-examination, but limited 
to the issues raised by the pleadings. Such is the rule as stated 
in Ross on Discovery, Canadian edition, p. 00. where these eases 
are cited.

It. is only the value of the shares at the time of this trans­
action, the value as then known to the parties, that could have 
any hearing on, or tendency to influence, their probable actions 
or conduct. Shares partly, or wholly, unpaid may have a great 
value. Shares that, are wholly paid up may have no value 
whatever. Therefore, I would consider that the answers to these 
questions put to the defendant on his examination cannot be 
said to be relevant, or, rather, can be said not to Ik* relevant, 
to the issues herein. In my opinion the view of the Chief Jus­
tice should he upheld and I would dismiss this appeal with costs 
to the defendant in any event.

11 ago art, J.A. (dissenting) : This is an appeal from an n,enrt. j.a. 
order of the Chief Justice of the King’s Bench discharging an Miwntin*). 
order of the referee which directed the defendant to answer cer­
tain questions which he had, on advice of his counsel, refused 
to answer on his examination for discovery.

The statement of claim avers that to assist the defendant in

99
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getting an advance from his hanker the plaintiff, at the defen­
dant’s request, transferred to him the plaintiff’s interest as ven­
dor in a certain agreement of sale and purchase of lands which 
shews the original consideration to have been $2,500, and upon 
which there was still a balance owing of $1,500 and some inter­
est, that the defendant expected to he able to repay the banker in 
six or seven months, when he, the defendant, would re-transfer 
the agreement to the plaintiff : that subsequently the defendant 
voluntarily delivered to the plaintiff as security for the return of 
the agreement of sale of land certain certificates for shares in the 
KiHarney Lakeside Park Co., that the plaintiff has offered to 
return the shares and asks for a re-transfer of the agreement of 
sale.

The statement of defence denies that the transaction is such 
as set out by the plaintiff, and that it was only a loan of the 
security to raise money, and alleges that it was an absolute 
transfer, and in exchange for fifteen fully paid shares of capital 
stock of the said company of the par value of $100 each, which 
he at the time transferred to the plaintiff, and he claims to be 
the absolute owner of the agreement for sale.

The question to be tried is in substance whether the transfer 
of the agreement was alisolutc or only by way of loan.

On the examination the defendant admits that he was one of 
the original incorporators, gives the names of the original pro­
moters or stock holders, states the objects of the company, and 
that he got his shares direct from the company. A series of 
questions is then propounded with a view of eliciting the in­
formation as to whether the defendant had paid for the stock, 
and if so, how much (it is not necessary to give the questions 
in detail!, and the defendant refuses to answer on advice of 
counsel.

Now, it is true that the manner of his acquiring the stock or 
the price he paid for it is not a fact in issue, but that does not 
conclude the matter. The right to interrogate is not confined to 
the facts directly in issue, but extends to any facts which may Ik* 

relevant in the determination of the questions to be tried.
The defendant alleges a concluded agreement, an exchange 

of properties. The nature and character of the properties form­
ing the subject-matter of the transaction may lie relevant. As to 
the agreement of sale, there appears to have been paid $1.<MH) 
and there is a balance of $1,500 owing. Roth parties want it. 
It is probably worth the full amount unpaid. As to the stock, 
neither wants it. It is not a company apparently whose stock 
is listed, and which has a stable market value. Its value would 
depend upon the honesty and ability of the executive, the 
amount of its assets, the fact as to whether the stock was duly 
paid for in money or money’s worth, and as to whether part of
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the stock was presented to the stock holders. This is information 
that might he relevant and useful to the Judge or jury on the 
trial.

In Marriott v. Chamberlain, 17 Q.B.D. 154, Lord Esher, M.R.. 
concludes his judgment in these words:—

The law with regard to interrogatories is now very sweeping. It is 
not permissible to ask the names of persons merely as being the 
witnesses whom the other party is going to roll, and their names not 
forming any substantial part of the material facts; and I think we may 
go so far as to say that it is not permissible to ask what is mere 
evidence of the facts in dispute, but forms no part of the facts them­
selves; but. with these exception*, it seems to me that pretty nearly 
everything that is material may now be asked The right to interro­
gate is not confined to the facts directly in issue, but extends to any 
facts the existence or non-existence of which is relevant to the exis­
tence or non-existence of the facts directly in issue.
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Nash v. Layton, [1011] 2 Ch. 71, is a recent case. It was an 
action brought to enforce a charge given by a borrower to 
secure a loan, and the defence was that the plaint iff was a 
money-lender. The interrogatories were as to what other loans 
the plaintiff had made previously on promissory notes and what 
securities had been taken, and what rate of interest was charged. 
Cozens-IIardy, M.R., fpioted with approval the dictum of Lord 
Esher set out above and said that it seemed to him that the facts 
which were the subject of the interrogatory were substantially 
relevant to the existence or non-existence of the fact whether 
the plaintiff was a money lender, and Lord Justice Buckley 
agreed with the Master of the Rolls.

Mr. Justice Rose in Colter v. M< Clierson, 12 1\R. (Ont.) 630, 
gives a wide interpretation to the procedure for discovery. It 
was an action for malicious prosecution in preferring two 
charges, one of forgery and the other of obtaining a security by 
false pretences. The defence averred a conspiracy between the 
plaintiff and one Jones to obtain two promissory notes (given 
for hay forks), which were delivered to Jones in pursuance of 
the alleged fraudulent scheme. On examination for discovery 
tlu plaintiff refused to exhibit any entries in bis bill book relat­
ing to any notes given for forks excepting the notes obtained 
from the plaintiff. Mr. Justice.Rose thought

that tho defendant should be permitted to enquire into the dealings 
between the plaintitr and Jones fully and freely to ascertain whether 
Jones and the plaintiff were acting in concert, and that the invest ga- 
tion of transaction* witli others than the defendant might throw much 
light on the transaction with the defendant and shew whether or not 
the whole scheme was not bottomed in fraud . . . and in the inter­
ests of justice that there should be a full investigation of the plaintiff’s 
conduct so that the jury may know what manner of person he is who 
comes before them asking for damages. If he were honest, no injus­
tice would lie done, ami he would have an opportunity of explaining 
what may appear equivocal.
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I think tlie plaintiff should be allowed to shew the real 
nature of the bargain the defendant is seeking to establish. It 
might prove to he an exehange of something of substantial value 
for something that is worse than valueless. It is true the prier 
or cost is not a fact directly in issue, hut it is relevant to the 
existence or non-existence of the facts directly in issue. It is 
material, pertinent and relevant to the proof of the questions in 
dispute. If the matter ns to which discovery is sought may be 
directly or indirectly material for arriving at a decision the 
party examined ought to give the discovery.

I think the questions arc in the direction of seeking informa­
tion that may be useful to the tribunal which will finally decide 
the matters in dispute. I think the questions should be answered. 
The appeal should be allowed.

Howell, O.J.M., and Richards, J.A., concurred with Peri hi: 
and Cameron, JJ.A.

Appeal allowed.

LONDON AND LANCASHIRE FIRE INS CO. v. HART et al.

Quebec Court of Review, Tcllier, DeLorimier, Archibald, JJ. 
October 31, 1912.

1. Accounts ($ I—5)—Insurance company and its agents—Charges 
and credits—Running accounts.

An account between an insurance company and one of its agents, 
wherein the agent is charged with each premium due by him on poli­
cies he has obtained and where credits are given him for specilie 
premiums paid, is not a running account within the meaning of the 
law, even though extensions of time may have been afforded the agent 
to make his remittances.

2 Principal and surety ($ I A—8)—Bond—Insurance agent—Applica­
tion op premiums.

Where an agent has become bonded after he was in the company 
debt and subsequent payments are applied in payment of specific 
premiums due prior to nnd not covered by the bond, and this to the 
knowledge of the debtor, the bondsmen or sureties cannot complain of 
such imputation of payment and be relieved from liability under the 
bond on the ground that if the imputation had been made against 
premiums covered by the bond they would bo clear.

| Maryan v. IFcstcrn, 3 Que. K.B. 51, explained.]

Tins was an appfal from the judgment of the Superior 
Court rendered at Montreal, Guerin, J.. on April 12, 1011. 
condemning the defendants, appellants, to pay the amount of 
a guarantee I Hind to the company, respondent.

The appeal was dismissed.
E. Laflcur, K.C., for the appellant Ilart.
Peter Bcrcovitch, K.C., for the appellant Aronson.
A. 0. Brooke Clartoii, K.C., for the company, respondent.

The opinion of the Court was delivered by
DkTjORIMiek, J. :—This is an inscription in review from aDeLorimier. J.
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judgment of the Superior Court at Montrciil (Mr. Justice QUE.
Guerin), dated the 12th April. 1911, condemning defendants (7
to pay plaintiff the sum of #876.78, with interest and costs. 1912

Plaintiff’s action is on an indemnity bond to recover from —-
Louis A. Hart and B. Aronson, the bondsmen of Claude B.
Hart, sums of money received and collected for premiums and l.w< \mukk 
which the said agent C. B. Hart failed to pay over to plaintiff. I ,KKI 

The said Claude B. Hart was a special agent for plaintiff NSJ. ('°* 
and as such he, and the defendants, on September 23, 1908. Ilurr. 
signed the bond of indemnity which plaintiff has filed. The ,
statement, lor the specific premiums claimed amounting to 
#876.78 was also filed by plaintiff with his action. The bond 
in question, among other matters, recites that the parties are 

severally held and firmly hound unto the London and Lancashire l ire 
Insurance Company each in the sum of one thousand dollars.

It also declares that if Claude B. Hart
shall upon the fifth day of each month in each and every year pay 
and satisfy unto the London and Lancashire Eire Insurance Company 
and their suci essors, such sum or sums of money as shall or may from 
time to time he received by the said C. It. Hart as such a tient as 
aforesaid, or to the use and benefit of the said company in any way 
whatever, and shall at all times whenever thereunto required, well and 
truly account for and deliver unto the said company, or unto such 
person or persons as the said company shall appoint to receive the 
same, all such sum or sums of money, books, papers, writings, receipts, 
vouchers, matters ami things which he, the said V. It. Hart, has 
received, or shall from time to time le entrusted with, or shall com-* 
into his hands, for or on account of. or to the use of the said com­
pany and their successors, and do and shall pay and satisfy to the 
said company and their successors, all. each and every indebtedness or 
liability of all and any nature whatsoever duo or owing by him to

The last clause declares that it shall be lawful for the 
company

to extend and give to the said G. II. Hart time for the payment of 
all or any of the said monthly or other payments, or any other thereof, 
without giving notice to or obtaining the consent of the above named 
Lewis Alexander Hart and It. Aronson.

The defendants have appeared separately and have filed 
separate pleas which nevertheless are substantially the same.
By their pleas defendants deny their liability and contend :
1, that the company* plaint iff did not insist oil C. B. Hart mak­
ing his payments on the fifth of each month, and that by grant­
ing Hart delay to pay, the bond became null ; 2, that the Isuid 
i- a several bond, not a joint and several bond ; 3, that during 
the period that the bond was in force, C. B. Hart paid in to the 
company more money than lie had collected or received, and 
♦hat the company allowed Hart to run a regular credit and debit 
account, and having done so the company would have no right 
against C. B. Hart, to prosecute him for theft ils an agent and
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could not subrogate them in such a right, which, say they, should 
have been preserved.

The judgment a quo maintains plaintiff’s action, dismisses 
defendants’ pleas and condemns the defendants severally to pay 
plaintiff the simi 1* $876.78 with interest and costs of action as 
instituted.

1. As to defendants’ first contention that plaintiff did not 
insist on C. B. Hart making his payments on the fifth of each 
month and that by granting Hart delay to pay, the bond became 
null. I consider that the same was properly dismissed by the 
judgment a quo. By the bond itself it was agreed that it shall 
be lawful for the said company, their successors or assigns, to 
extend and give to the said ('. B. Hart time for the payment 
of all or any of the said monthly or other payments or any part 
thereof, without giving notice to or obtaining the consent of 
the above named Louis Alexander Hart and B. Aronson.

2. As to defendants’ second contention that the bond is a 
several bond, not a joint and several bond, I consider the same 
well founded, the word “firmly” adds nothing, and plaintiff’s 
conclusions for a joint and several condemnation was properly 
refused by the judgment a quo.

The bond itself reads as follows:—
The parties arc severally ami firmly held. eaeh in the hiiiii of one 

thousnnd ilollarH.
I consider that the judgment a quo which condemned the 

defendants “severally” to pay plaintiff the amount claimed is 
perfectly legal under the terms of said bond (I)em. vol. 2(i, pp. 
100 et 8eq.; Laurent', vol. 17, pp. 251 et srq. ; Aubry and Ran, 
pp. 4, 15 ct seqLarombière, vol. 2, pp. 542 rt scq.

3. As to defendants’ third contention that during tin- 
period that tiic liond was in force C. B. Hart paid in to the 
company more money than lie had collected or received, that 
the company had allowed Hart to run a regular credit and 
debit account, and having done so, the company would have no 
right against C. B. ITart to prosecute him for theft as an agent 
and could not subrogate them in such a right, which, say they, 
should have been preserved, 1 consider that plaintiff’s case ha* 
been fully made out by its local manager, M. Thomas V. Dobbin 
This witness swears that the detailed statement of premiums 
attached to the summons, shewing an indebtedness of $1,114.il.'» 
for specific premiums was correct at the time the action was 
brought. Since the action commissions that had been earned 
by (’. B. Hart had reduced the account to $876.78.

Describing Hart’s business, Mr. Dobbin said that Hart 
would conic into the office and nsk if he would take insurance for a 
certain amount on n certain property, and if we would take it wc 
would issue a receipt to him. Then later on, sometime within thirty 
days, a policy would In* issued ami Mr. Hart had to pay us that 
premium within sixty days, as these «ere the usual terms; hut it was
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not a hard and fast rule, und we generally allowed him that time QUE. 
without any charge, that is to say, any time within sixty days he could 
bring in that policy, and say that he was unable to collect it, and no ' *
charge would Ik* made to him.

The detailed statement shews that plaint iff is suing for a 
number of specific premiums and is not suing for a balance of 
account.

This evidence as to specific payments is entirely borne out 
on referring to defendants' exhibits, wherein will be found 
cheques paid by Ilart and attached thereto the accounts of 
premiums for which the cheques were paid.

In cross-examination Mr. Dobbin swore that he had filed 
a statement shewing on the first page the various premiums 
entered up in the premium receipt book each month from .Sep­
tember 23, 1908, the date of the bond, till the action, which with 
commissions and rebates amounted to $3,862.25, against which 
there were specific payments and rebates, made by agent Hart 
amounting to $2,747.30.

In answer to a question as to how Mr. Dobbin knew agent 
Hart had received or collected the gross sum of $3.862.25, Mr. 
Dobbin said that “he told me that he did so.”

Plaintiff 1ms also filed a statement shewing Hart’s premium 
account and the payments from the date of the bond, Septem­
ber 23. 1908, until the trial. The amount due, the premiums 
entered up in the premium receipt book and tin» payments, are 
with few exceptions the same as set out in defendants’ statement.

It is in evidence that* Claude B. Hart had been the com­
pany’s agent, for some months previous to the bond, and as his 
agency was a large one, the business prior to the bond over­
lapped that done after the bond, and while some of the pre­
miums of the prior business were received at the date when the 
bond was signed, and during the pendency of the bond, these 
moneys were imputed by Hart and the company to the pre­
miums for which they were received and such imputation was 
made by the consent and at the instance of plaintiff and agent 
Hart. This is proved not only by the testimony of Mr. Dobbin, 
but also by the statements filed ami by exhibits of defendants.

Defendants contend that notwithstanding that on certain 
days—on and slightly after—the signing of the bond, when 
agent Hart paid the company, he handed in with his cheques, 
statements shewing to what premiums the cheques were to lie 
applied, and notwithstanding that the company, by its Itooks, 
applied these payments to the discharge of certain particular 
ami specific premiums, yet as the payments were made during 
the pendency of the bond, the sureties are entitled to impute 
these payments, although made

IXIXDON
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Articles C.C. 1158 mid 1160 cover the point raised by defend­
ants. They are as follows :—

< .< . 1 lûh. A «lebtor of several debts hnn the right of ile<'lnring win >, 
he pays what debt he means to discharge.

C.C. 1100. When a debtor of several debts has accepted a receipt 1 
wbb-li the creditor has imputed what he has receipted in discharge 
specially of one of the debts, the debtor cannot afterwards rcpiii' 
the imputation to be made upon a different debt, except upon ground* 
for which contracts may l>e avoided.

Defendants pretend that the bond went into force on the 
23rd September, 1908; true it is that no debt for which we were 
responsible was contracted by Hart until some time after that 
date, yet we claim you must credit us with all moneys received 
after the bond was signed, even those definitely imputed to 
anterior debts.

Plaintiff's answer is based on C.C. 1158 and 1160, viz., that 
Ilart had several debts, some of them prior to the bond, that lie 
personally applied his payments to definite debts and received 
receipts for the same, and further he accepted receipts from 
the company by which the company (and that with his knowl­
edge and consent) imputed what it received in discharge spe­
cially of these prior debts and that Hart (and his sureties are 
equally bound) cannot afterwards require the imputations to 
be made upon a different debt except upon grounds for which 
contracts may be avoided.

The company kept a premiums account book for Hart 
wherein was entered each policy as it was issued and as each 
premium was paid that particular policy was marked paid in 
that liook.

I consider as unfounded in law defendants’ contention that 
all that as securities they had to see to was that C. B. Hart 
should remit, during the existence of the bond, ns much money 
as would represent the premiums issued by him as agent. Hart 
was credited with every amount he paid to the company (C.C. 
1161). It is not pretended nor established that company plain­
tiff acted fraudulently. Plaintiff’s factum contains a substan­
tially correct enunciation of the law, in matters of imputations 
of payment and we simply quote the same in support of the 
company’s pretension.

In support of their contention defendants rely entirely 
upon the heading and the following lines taken from the cas.- 
of Morgan v. Western, 3 Que. K.B. 51 :—

Les caution» n’ont rien à voir «lun* l’imputation «le» argents qi
Fraser a remis, c’est lu remise nu-mu «le ce* urgents qui le* inter»-— .
c’est elle qui les libère «le toute responsabilité.

From the report of the Morgan case as decided in tlu* 
Superior Court (25 Que. S.C. 92) we find that Fraser’s was
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current account mid that neither Fraser nor the Western made 
any imputations of payments, the various payments were from 
time to time credited against a balance of a current account. 
Such being the case, the King’s Bench applied the law, that 
where there is a current account, where no special imputations 
of payments were made either by debtor or creditor, or by both, 
then all that the sureties were concerned with were the remit­
ting of moneys. The formal judgment does not go so far as the 
“holdings’* at the beginning of the Official Report, or the words 
attributed to the Chief Justice indicate. This puts an entirely 
different complexion on the matter. The judgment as rendered 
docs not make new law, but is one based on facts.

Now th<- Chief Justice intended to say, either that in all cases 
sureties have nothing to do with the imputation of payments, or that 
the Morgan ease (Fraser's) fell under the one exception mentioned in 
all the authorities, viz., that where no delinite imputations of pay­
ments have been made either by creditor or debtor, or both, and there 
is a current account, then all that the sureties are concerned with is 
the remitting of the money.

In making an examination of the authors treating on the 
Code (the French and Quebec Codes are similar) we find that 
sureties are bound by the imputations of payments made by 
creditor or debtor, or both, but where no imputation has been 
made or where there is a current account then legal imputation 
will be made.

Wo cite:—Lorsque l’imputation a été faite par concours de volontés 
(cr. and dr.) elle est inattaquable, c’est «lire qu’il y a paiement défi­
nitif, donc extinction totale ou partielle de la dette sur laquelle le paie­
ment a été imputé.

Laurent, Obi., vol. 17, para. 613, 614 and 619, takes up the 
question of imputation of payments where there are sureties. 
In our case there is a special definite imputation which Laurent 
says binds the sureties (613). To make our case even stronger 
Laurent declares :—

L’imputation légale no doit pas nuire au créancier clic no doit pas 
lui enlever une garantie sur laquelle il comptait, ce serait porter 
atteinte à ses droits ce qui est en opposition avec le principe de l’im­
putation légale (619).

Beaudry, 1587, Obligation, vol. 2:—
A côté de l’imputation faite par le débiteur seul et do celle émanant 

du créancier seul, il faut mentionner celle qui serait faite par le débi­
teur et le créancier agissant d’un commun accord. Cette imputation, 
effectuée au moment du paiement, devrait être respectée, alors même 
qu'elle causerait préjudice à des tiers, sauf le droit qui appartiendrait 
à ceux-ci de l’attaquer par l’action paulienne au cas «le fraude.

La cour do cassation a décidé que, lorsqu ’il existe deux créances dont 
l’une seulement est cautionnée, le créancier et le débiteur principal 
peuvent, pourvu qu’ils soient de bonne foi, imputer le paiement sur 

22—8 D.L.B.
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la créance non cautionnée. Kan* avoir liesoin à cet effet «lu consente­
ment <le la caution: Civ. ciish. 23 juillet 1883, D.P. 84.1.180.

Il est «le «loctrine et «le iurmprmlenee «pie les régies sur l'imputation 
ne sont pas applicables au compte courant, notamment la régie d'après 
laquelle les paiements s'imputent sur la «lette la plus onéreuse on la 
plus ancienne. On |»eut «loue extraire «l'un «ompte courant certaine- 
«lettes pour y imputer telle remise, il moins que la remise n’ait été 
affectée spécialement ù une «lette «léterminée: I.mirent 629.

To what obligations imputations of payments do not apply: 
Laurent 627; Beaudry, Obligations, vol. 2, p. 619, sec. 1588:—

Kn matière «le compte courant, les règli-s «le l’imputation «les paie 
uu-nts ne sont pas applicables. Dans celui-ci, les articles «lu «lébit 
ne constituent pas mirant «le «lettes «listinctes. Avant la clôture «lu 
compte, il n’est point fait, «lu moins en principe, «le paiiunent propre 
ment «lit, mais «les remises. Celles-ci, alors, m«*‘ine «pi'elles sont faitiw 
à un corri‘spon«lnnt «pii nu moment oïl il les reçoit, se trouve cré«litenr. 
ne «•onstituent point «le* paiements, car elles n’ont |*im pour but 
«l’éteinilre le compte, mais, an contraire, «le l'alimenter: Laurent, 
Obligations 629.

In the present eases Hart and the eompanies both 
specifically certain definite payments to definite premiums (C.C 
1158 and 1160). There can lie no doubt that the statements 
attributed to lion. Mr. Lacoste, C.J., on page 51 of 13 K.B. do 
not contain all he said. What he might have said is that inas­
much as Fraser’s account was a current account and inasmuch 
as no definite imputations of payments were made, legal imputa­
tion cannot be applied and that all that the sureties have to s«-«- 
to in the present ease (Morgan v. Western) was the remission 
of moneys.

Again from the east* of Martin v. Gault, K.B. 13, L.C.J. 257, 
we cite the following:—

It was Ih-IiI that the payment of money aceureil by n guaranty i-
not to lie presumeil to have been made in iliat-barge thereof.

Badgley, J., for the Court, p. 240-1. He cites a case of rhinos 
v. Long, 1 Starkic X.1\ cases, p. 101, which was an action on 
a buml in which it was contended that the *nts made by
the principal * ' to its execution ought to In» appro-
priat<-d to the Isold in favour of the surety, seel per Isird 
Kllcnlmrough, C.J.: “The plea is payment, and the question is 
whether the payment was made aniino sol re ml iThe general 
rule is that where nothing is directed as to the application, the 
person who received may apply it (C.C. 1160). In a Court of 
law this cannot be considered a payment in discharge of the 
IhiikI without some circumstances to shew that it was so in­
tended. Here the payments were not made or applied to dis­
charge tlv guaranty, etc. Our ease is even stronger as the pax 
incnts were applied by both debtor and creditor specifically.

Pitman, Principal and Surety, p. 92, says:—
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A guarantee being n contract of indemnity to make good, in there 
fore not ini absolute debt, but tin engagement to pay what shall be 
found due from the principal and until the fact of what shall be 
found due is known, it is in the nature of a claim for unliquidated 
damages.

As to the? vases cited by defendants, Brookes v. Clogg, Q.B. 
1862,12 Can. S.C.R. 4til, needs no distinguishing as it is in accord 
with out* contention. It was held that “payments made with­
out imputation” must he deducted preferably from the debt 
for which there is security and which debt hears interest. The 
payments were definitely imputed to premiums for insurance 
issued prior to the bond. The other authorities do not apply. 
We claim that it has been clearly established that the debts are 
not one but many. That the agency account since its concep­
tion shews that each separate cheque was a payment not on 
account of a current account but for certain debts, various 
premiums on various policies of insurance for various persons. 
That the payments were definite and were specially imputed by 
both agent Hart and the company. The citations by
defendants refer to instances where no imputations bad been 
made. Article 1160 determines the issues.

Laurent, par. (ill :—
Pothier ilit que si le «lébiteur, en payant, ne fait pas imputation, le 

eréaneier A qui il est dû pour différentes causes, peut le faire par 
la quittance qu’il lui donne. I.'article 1255 consacre implicitement de

Pothier y met «leux conditions. Il faut «l’abord que l'imputation ait 
été faite «Inns l’instant.

QUB.

C. R.
1912

London

Lancashire.

Hart.

DeLorimli r, J.

In the middle of the paragraph we copy the following 
tjuand le «lébitvur «le «livvrses «lettes ne déclare pas laquelle il entend 

acquitter et «pie le créancier. «Inns la «piittunee, a imputé ce «pi'il a 
reipi sur l’une «l«*s « let tes spiV in lenient, c'est au «lébiteur à voir s’il 
veut accepter cette imputation ou la refuser. .S’il consent A l’imputa­
tion «lu créancier tout est consommé, la «lette sur laipielle l’imputation 
a été faite est éteinte jusipi'à concurrence «le la somme payée. Or, le 
«lébiteur approuve en acceptant la nee. Il ne peut plus, «lit
l'article 1255, «lemamler l'imputation sur une «lette différente. La loi 
y ajoute une restriction: A moins «pi'il n'v ait eu «loi ou surprise «le 
la part «lu créancier.

I am of opinion that the judgment a quo should be confirmed 
with costs.

A ppeal dismissed.
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MAN. HERBERT v. VIVIAN

lv B.
1912

Doc. 10.

Statement

Manitoba K\n<j'n Bench. Trial before Metcalfe, J. December 10, 1912

1. Brokers (g II II 1—12)—■Compensation—What constitutes “beady,
WILLING AND ABLE*—FAILURE IIY LESSEE TO CONSUMMATE SALK OF
UNKXPIKED LEASE.

Where a broker was authorized to lliul a purchaser by the lessee of 
a hotel for the unexpired lease and the chattels contained in the build­
ing, and he found one who was willing to buy at the terms laid clown 
by the principal, and a deposit was made on the purchase price and u 
receipt therefor issued by the principal setting forth the terms of tlie- 
sale. but the sale was not consummated because the lessor of the 
premises refused to consent to un assignment of the lease unless t lie 
lessee carried out the terms of a previous arrangement with him, 
whereby the lessor was to get a certain percentage of the purchase 
price in the event of a sale of the unexpired term, which arrangement 
was not disclosed to the broker or the prospective buyer, the broker 
has found a purchaser, ready, willing, and aide, and is entitled to his 
commission.

|As to claims of brokers to commission generally, see Haffner v. 
tirundy, 4 D.L.R. 529, and Annotation, 4 D.L.R. 631.]

2. Kale (8 lilt!—74a)—Personal pbopehty — Default ok seller not
PKOi I KING CONSENT OK NECESSARY THIRD PAKTY—NoN-DISCLOSI RE
—Rescission.

Where a purchaser of an unexpired lease of a hotel and the chattels 
contained therein pays part of the purchase price for which a receipt 
is issued by the seller setting forth the terms of the contract and the 
seller told the buyer that the lessor of the premises would have to In- 
satisfied with the new tenant, but did not disclose to him or to tin- 
agent that there was an arrangement between him and his lessor by 
which the lessor was to get a certain percentage of the purchase price 
in the event of the sale of the unexpired term and it subsequently 
developed that the lessee refused to carry out this arrangement but 
tried to get the purchaser to pay all or part of this sum to the lessor, 
the purchaser is justified in rescinding the contract.
Action by business brokers for a commission on making a 

sale of a hotel business.
C. It. Wilson, K.C., and IV. C. Hamilton, for plaintiffs.
//. M. Ilanncsson, for defendant.

Metcalfe, J. :—The defendant is the lessee from one fl raves 
of the building and premises known as the “Vivian Hotel” 
situate in the city of Winnipeg, and is the owner of the chattels 
contained in the building. The plaintiffs are business brokers.

Prior to the 9th January, 1910, the plaintiff Herbert Imd 
occasionally spoken to the defendant alunit selling his hotel. Tli 
defendant was aware of the business of the plaintiffs.

About the 9th December, 1910, one John T. Hanna called at 
the office of the plaintiffs, with a view to purchasing a hotel. 
Herbert called to his attention several hotels listed in their office. 
None of these being suitable, he went to the Vivian Hotel and 
saw Mr. Vivian for the purpose of getting a price. Vivian quoted 
n price of $20,000. The commission on that sum would lie 
$1,000.
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Herbert subsequently saw llanna and for the first time told 
him about the Vivian Hotel. Thereupon be and Hanna inter­
viewed Vivian, and Hanna said that be would buy the hotel if 
Vivian would take Hanna’s equity in eertain house property at 
#3,800. Vivian knew that Hanna did not have the easli himself, 
but he knew that certain wholesale men would advance cash to 
llanna to purchase the hotel. He made enquiries as to the value 
of the equity in the house property, and subsequently told Vivjan 
that he was satisfied to take this property at $3,800 on the hotel 
price.

At some time in the negotiations Hanna saw bis brother, E. 
W. llanna, a hotel-keeper, Joseph Carroll, manager of the wine 
and spirits vaults, and Patrick Shea, a brewer, and they were 
willing to advance the money necessary to complete the payments 
on the hotel, all of which was known to Vivian.

The parties being satisfied. Vivian told Herbert and llanna 
that Graves, the lessor, would have to be satisfied with him as a 
tenant. Thereupon Herbert and Hanna attended and saw 
Graves, who told them that he was satisfied with Hanna as a 
tenant, but that there was a little matter which he did not 
explain further, between Vivian and Graves, that would have to 
In- arranged before he would consent to an assignment. Herbert 
and Hanna went back to Vivian and told Vivian that Graves 
was satisfied with llanna ns a tenant. Herbert also referred to 
the other little matter, and Vivian told him that it was a personal 
matter and was none of Herbert’s business.

Vivian thereupon signed a document as follows:—
Decemlx-r 0th, HMD.

Received from John T. Hamm, by my agents “The Locators of 
Winnipeg” n deposit of $1,000 on the purchase price of the contents 
of the “Vivian Hotel" at $20,000, I agreeing to accept ns part pay­
ment on such a resilience at 168 Walnut street at $.1,000, subject to 
encumbrance of about $1,20 ml balance, about $15,200, to be paid 
me in cash on date of posset which is to I to on or about January 
20th, 1911. Stock of liquors a... cigars to be settled for by notes of 
equal amounts without interest at 30, 00 and 90 days from date of 
possession.

(Signed) Albert Vivian

It appears that the little personal matter between Grave» and 
Vivian was some agreement between them that in the event of 
the sale of the hotel business Vivian was to pay Graves n per­
centage on the price; that such arrangement had been made 
between them on the execution of the lease and was a considera­
tion by reason of which Vivian had obtained n lease for a consid­
erable term, the unexpired tenu being of considerable value. All 
this, however, was not then disclosed either to llanna or Herbert.

Graves, being about to leave for Ontario, left a consent to an 
assignment of the lease from Vivian to llanna with his partner,
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such assignment to be delivered up only upon Vivian’s carrying 
out his arrangement with Graves. Before Grave* went east 
Vivian saw him. Under the arrangement Vivian had to pa\ 
Graves some $3,400, and, as Vivian puts it. “This was more than 
I expected.”

Shortly after this Vivian told Herbert that lie was not able 
to pay Graves, who wanted a large amount to assign the leas.. 
and that lie did not see how he could carry the deal through, 
considering the amount lie had to pay Graves.

About this time Mr. Hubbard, a lawyer, was brought into 
the deal on behalf of Vivian. Hubbard at once tried to get 
Hanna to put up all, or some portion of this $3,400. This 11 aim > 
refused to do. Hubbard admits that he did considerable “hint 
ling” in connection with the r.

On the 22nd December Messrs. I » & Whit la. who wen
acting for Hanna, wrote to Hubbard as follows :—

Re Vivian and Hanna.
In reference to our telephone message of last evening, in which von 

stated that Mr. Vivian had not signed any agreement with Hanna ami 
that he was being held up by the landlord for a bonus before the 
assignment in favour of Hanna could be approved, we beg to state 
that so far as we are concerned, acting for Mr. Hanna, we rely upon 
the agreement signed by Mr. Herliert of The Ixxuilors, who acted s* 
Mr. Vivian'h agent, acknowledging receipt of #1,000.00 and setting 
forth the terms of the sale. We have also seen a letter signed by Mr 
Vivian, in which he acknowledges that Mr. Herliert was his agent r 
connection with this sale. This I icing the «use, we have paid a 
and we have received an agreement in writing which is enforceable. We 
therefore look to Mr. Vivian to carry out his agreement. With Mr. 
(iraves we have nothing whatever to do.

On the 23rd of December Huhhttrd wrote to I’hillipps & 
XVhitla, us follows:—

/iV Vivian and Hanna.
Your letter of the 2Lind inst. duly received.
Mr. Vivian, we are instructed, never gave Mr. Herliert or The 

Locators any authority to sell, or in any event only on terms which 
were specified to them, and which must have been brought to the noiiv 
of your client, if, as you claim, you have seen a letter signed by Mr 
Vivian. Our client never gave any authority to Mr. Herliert to sign 
any agreement, and will of course refuse to ratify any agreement that 
Herliert may have made, and we are today notifying The Locators 
who are the only persons with whom Mr. Vivian has had any dealing» 
whatsoever in the matter, to the effect that any authority that max 
have lieen received bv them is rescinded. The only dealing which our 
client hail with Mr. Herliert was as a memlier of “The Locator" lira 
and he well knew that Mr. Vivian was not the owner of the hotel in 
question, and that any sale of the business was subject to the approval 
of the lessor.

On the smile day Vivian, by his solicitor, Hubbard, wrote 
The Ijocatont, as follows:—
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Tuki* nuliti- llmt any authority which may ever liavv lieen givvn liy 
mo to you to wll the chattel* uiul effect* of tin* Vivian lint 1. or to 
act as my agent* in nay connvvtion therewith, i* hereby determined 
ami at an end, nml that I will refuse to recognize any act of your* 
done or purporting to In* done n* inf agent.

I tun inclined to the view that the nets of Vivian ami Hubbard 
were Kiich as justified Hanna in contint; to the conclusion that 
they did not intend to carry out the contra et. Although they 

‘v intimated that they would carry out the contract, 
llatmu, in the meantime, had made other arrangements, and the 
deal went off.

It is true that the plaintiffs did not disclose to Vivian that 
the $1,00(1 was not received in cash. They took llanna’s note 
for that amount, and justify this on the ground that that $1.000 
was the amount of their commission, and that they took their 
own chances on the payment of the note. In any event, the 
defendant has not set up any misconduct on the part of the 
agents by reason of this act or its non-disclosure.

I think the plaintiffs found for the defendant a purchaser 
ready and willing and able. The purchaser was satisfactory to 
the defendant. Subsequently, through the fault of the defend­
ant, and through no fault of the plaintiffs, the deal went off. 

There will be judgment for the plaintiffs for $1.000 and costs.
Judgment for plaintiffs.

TURNBULL v. CORBETT 
O BRIEN v CORBETT

Snr Bruntirick Supreme Court. Itarkrr, Landry, McLeod, Barry, atu.
HrKeutm, JJ. April 19. 1912.

1. NbuLIOKSCK (I lie—96)—DvMXI.Kn—(<&TKl III TORY X KULKIK.XC'K.

Where brick** an* pilt**l upon a Direct by u contractor in the mum* 
«if erecting a buibling. ami tin* ««listruction wo create*! it inmillicicnt ly 
protected at night. Imth a* to the number «if light** thereon ami a* 
to the bieation nr [HMitinn of **uch light**, the contractor i* liable in 
«liimagi*!* to one who drive* ini*» *ueh *il»**truction at night without, 
weeing it. where wuch «Iriving cannot In* said to In* recklc** or un 
u**ually fa*t. in an action of negligence ha*ed ii|hui Oi<- failure t<» 
warn traveller* by protecting light-, apart from any right nr permit 
which the contractor may have had to pile the brick** on the wtreet.

2. Apvkai. iS VIII.-hi—48.1)—From nxmxoa or kact witiioct a jury
—*Rkodksii»kratiox or ixresrxeic»—Ixoirkct evidknck.

An ap|**llate court, hearing an appeal from the limling** mail** by 
the muri below, trying a permutai injury action without a jury. 
*h«»uld recon*idcr tli«* whole evidence, ami particularly when* tin* cane 
depend** upon tin* inference* or conclusion* to In* «Irawn from fact** mit 
wiiliHtantially in ditputc.

| Itni/fiM v. Seal I, 1)4 N.B.R. 110; I'npai/eorgionv \. Turner, .‘17 Vlt.lt. 
44» ami Coyhlan v. Cumberland. |ls»sj 1 Ch. 704, referred to.|

Appeal by defendant against the verdict entered for the 
respective plaintiffs in two actions for damage* against a builder
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for injuries received by the plaintiffs while driving at night 
s. c. upon a publie street by running into a'quantity of build-
1912 i»g material left insufficiently lighted or protected on the street
---- in proximity to the new bqjlding.
bnbull The appvais were dismissed.

Cobbctt. w. B. Wallace, K.C., for plaintiffs.
O’Brien King Kelley, K.C., for defendant.

Corbett. The judgment of the Court was delivered by 
Birfcw. c.j. P RKER, C.J. :—These two eases depend upon the same evi­

dence and involve precisely the same question except as to dam­
ages. They were tried before White, J., without a jury, and 
judgment was entered in favour of the plaintiffs, in the one 
case {Turnbull v. Corbett), for *60, ami in the other (O'Brim 
v. Corbett), for $99.

It is contended here that these findings are altogether at 
variance with the evidence and the conclusions to be drawn from 
it. The actions arise from an accident which occurred to the 
plaintiffs when driving in their carriage through one of the pub- 
lie streets of Pairville one night about ten o'clock. The defend 
ant, Corbett, was at the time carrying on some building opera 
lions in that vicinity, and for that purpose had a quantity of 
bricks deposited on the street. In driving the plaintiffs came in 
contact with these bricks and sustained injuries for which the 
learned Judge assessed the amounts I hate mentioned. There 
are only two questions involved in these cases: (1) was the de- 
fendant guilty of negligence in having or leaving the bricks in­
adequately lighted, and (2) were the plaintiffs in driving tin- 
horse guilty of negligence which contributed to the accident. 
The Judge fourni both these questions in the plaintiffs’ favour.

In Boggs v. Scott, .‘{4 N.B.R. 110. and in Coyagcorgwuv v. 
Turner, 97 N.B.R. 449. this Court laid down the rule by which 
in cases of appeal on questions of fact decided by a Judge with­
out a jury, this Court should be governed, and we pointed out 
the distinction between such a case and an appeal where the facts 
had been dccidml by a jury. And in Coghlan v. Cu nberland, 
11898] 1 Ch. 704. the Court of Appeal is thus reported :—

The rase wan not tried with a jury, and the ap|H-al from the Judge 
in not governed by the rule* applicable to new trial* after a trial an.l 
verdict by a jury. Even where, an in thla cane, the ap|teal turn* on a 
que*tion of fact, the Court of Appeal ha* to liear in mind that it* duty 
in to rehear the ci*e, ami the Court mu*t reconsider the material* lie- 
fore the Judge with wuch other material* a* it may have derided to 
admit. The Court mu*t then make up it* own mind, not disregarding 
the judgment ap|iealed from, but carefully weighing and considering it; 
and not *hrinking from overruling it if on full consideration the Court 
come* to the conclusion that the judgment in wrong. When, a* often 
happen*, much turn* on the relative credibility of wilnenwe* who have
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I wen examined ami eroM-exaniined liefore the Judge. the Court i* »rn 
flible of the great advantage he liât had in toeing ami hearing them. 
It is often very dillieiilt to estimate correctly the relative credibility of 
wltnestcs from written depositions; and when the question arises which 
witness it to be believed rather than another, ami that question turns 
on manner and demeanour, the Court of Appeal always is, and must be, 
guided by the impression made on the .Fudge who saw the witnesses. 
Hut there may obviously be other circumstances, quite apart from 
manner and demeanour, which may shew whether a statement is vredi 
hie or not; and these circumstances may warrant the Court in differing 
from the Judge, even on a question of fact turning on the credibility 
of witnesses whom the Court has not seen.

In these present eases it whs pointed out that there xvns no 
contradiction in the evidence, and, therefore, the « 
which Judges arc said to derive from observing the manner and 
demeanour of witnesses, in determining as to their credibility, 
does not exist here.

(Questions of negligence such as those involved here are not 
determined by direct, evidence. They are inferences or con­
clusions drawn from the act or omission complained of and the 
particular circumstances under which it took place The ques­
tion then for us to decide, is whether under the facts, as to which 
there does not seem to la- any substantial dispute, the learned 
Judge was wrong in finding as he did. If we think so, it is our 
duty to say so and substitute our finding for his and enter a 

accordingly. It was suggested at the trial ami men­
tioned on this motion, that the defendant had no right to de­
posit bricks on the road, or at all events that his depositing them 
there, as the evidence shewed lie had done, was an unreasonable 
user of the road, in either of which eases he would he liable. 
The Judge expressed no opinion on that point as he was of 
opinion that the defendant had been guilty of negligence which 
caused the accident.

The negligence of the defendant consists in the inadequate 
lights upon the bricks to warn persons of the obstruction. The 
inadequacy consisted not only in the location of the lights on 
the pile, hut also the number of lights required for that purpose». 
The alleged contributory negligence of the plaintiffs consisted 
in their fast driving. It does not seem to me that the driving 
can lie said to have been reckless or unreasonably fast -much 
less that the rate of speed had anything to do with the accident 
or in any way contributed to it. I think the Judge’s conclusions 
were quite correct on both points, and that the appeals should 
lie dismissed with costs.
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Utchford, J.

Re MITCHELL.

Ihilorut IIifih Court, Lutrhford, ./. Drccmbtr 13. MM2.
I. WlLUt (6 IN <•—120)— IlKgi’KMT TO 1.WJATKK WITH MII'KXEHH AXI» HI* 

TIOsh I'LAVHB. BKMAIXDKB TO t IIII.HBKX.
An almolutv gift i* not created by a U*quo*t of money to u legati- 

with restriction* added « hereby tin* money i* to !*• invested by tl,. 
executor and the interest only paid to the legatee during her lif. 
time, with power to the executor if he thought more wa* required |.\ 
the legate*' lieeaus«> of «icknc** or distress to make advances out of 
capital, where the will provides that the remaining part of Hi. 
principal sum should go to the legatee's children at her death; she 
has no power to assign the corpus of the fund under such bequest.

Motion by the executor» under the will of Ixmisa C. Mitchell 
to determine questions arising between them and 0. W. Mitchell, 
the husband of the testatrix, claiming as assignee of his daughter. 
Mrs. IlawUens, to lx* entitled to five thousand dollars bequeathed 
to Mrs. Ilawkens under the will.

A. K. Lussier, for the executors.
IV. C. McCarthy, for C. W. Mitchell.
A. C. T. Lnvit, for the official guardian.

Latch roan, J. : -The application I considered too wide to be 
disposed of summarily, and it was accordingly restricted to the 
construction of the will of the deceased, so far as the will affects 
the rights of Mrs. Ilawkens and her children.

Mrs. Mitchell, who died on the 17th January, 1012, left 
an estate of $112,000. After leaving to her children certain 
specific bequests and legacies—only one of which it is necessary 
to consider—she bequeathed the residue of her property to her 
husband. He after her death procured an assignment from the 
legatees of all their interest under the will, and claims that 
under this assignment he is entitled to $5,000 bequeathed to Mrs 
Ilawkens in the terms following:—

“I give and bequeath to my daughter Ixiuisa Caroline 
Mitchell Ilawkens, wife of George J. Ilawkens, of Ottawa, insui 
ance agent, the sum of five thousand dollars for her own separate 
use, but free from the control of her husband, and without right 
to her to anticipate the same in his favour, such sum to In* 
invested by my executor and trustee and the interest thereon 
only paid to my said daughter each six months, but with power 
to my said executor and trustee in ease my said daughter shall 
need and be in want, or in case of sickness and distress, to pay 
her out of the capital sum, such sum or sums from time to tim- 
as my said executor in the discretion of their manager at Ottawa 
for the time being shall consider right for her under the rii 
cuinstances to satisfy her said need or want, or expenses in caw 
of sickness and distress, for herself and children and family 
The said principal sum. or such part as shall not have been paid
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to my said daughter as above provided, shall upon her death be 
paid to her children then living, share and share alike, and in 
case she should die without children living at her death, the said 
sum or such pari thereof as shall he left as above provided, 1 
bequeath to her sisters Estelle and Bonnie or the survivor of 
them, share and share alike.”

Mrs. Hawkens had two children living at her mother’s death; 
and these children are still living. Both are infants, and are 
represented bv the Official Guardian, who also represents under 
an order of the Court any now unborn children of Mrs. Hawkens 
who may be living at the time of her death.

Effect cannot be given to the claim of Mr. Mitchell if any 
interest in the five thousand dollars is given by the will to the 
children of Mrs. Ilaxvkens who may survive her. Quite clearly, 
such an interest is, I think, conferred. Vpon principles not open 
to question, the whole clause must be considered—not the words 
which standing alone would constitute an absolute gift—and 
effect must be given, if possible, to all its provisions. The general 
words bequeathing to Mrs. Hawkens the five thousand dollars 
cannot alone be regarded. They are expressly connected with the 
subsequent directions as to investment and the payment of interest 
only to the legatee during her life-time, except in circumstances 
of need, illness, or distress.

The further direction as to what is to become of the resi­
due of the fund upon the death of Mrs. Hawkens, again estab­
lishes that the intention of the testatrix was that her daughter 
should have only the interest of the fund, in all but exceptional 
circumstances, and that what remained should inure upon her 
daughter’s death to the children of her daughter then living.

There is in addition the further gift over in case Mrs. Haw- 
kens should leave no children surviving her at her death.

It is impossible to disregard, as 1 am asked to do, all the limi­
tations which are placed upon the gift, in clear and unambigu­
ous words, and to hold that Mrs Hawkens took the five thousand 
dollars absolutely. This is not a case of inconsistent words en­
grafted upon a clear and express bequest. There is no incon­
sistency or repugnancy between the general words bequeathing 
the five thousand dollars, and the specific directions which are 
given for the investment of it. and for the disposal of the re­
mainder of the fund after the death of Mrs. Hawkens. Nor is it 
a case where mere directions as to enjoyment are attached to an 
absolute gift. It is simply a case where general words are clearly 
governed by restrictions unequivocally expressing the intention 
of the testatrix to limit the bequests in a particular and proper 
manner.

Mrs. Mitchell in the clause under construction plainly stated 
her intention that Mrs. Hawkens should enjoy for life the inter-
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ONT. est only of the five thousand dollars, with a right to part of tin*
H. C. J.

1912
fund itself in certain circumstances, and then only to the extent 
the manager of the Royal Trust Company might in his discretion

Rs
Mitchell.

deem proper. Upon the death of Mrs. Iiawkens her children, if 
any survive her, take the fund or so much of it as may remain in 
the hands of the executor. Should Mrs. Iiawkens leave no issu**.

Utchford, J. the fund will pass to her sisters Estelle and Bonnie. There will 
be judgment accordingly.

It may be added—though the point may not properly be one 
for determination here—that as a consequence of the interpreta­
tion 1 have given, the assignment from Mrs. Iiawkens to her 
father cannot affect the rights of her children, and the executors 
cannot safely transfer to him the fund which he has claimed.

Costs of all parties out of the estate of the deceased.

Judgment accordingly.

MAN. TREMBLAY v. DUSSAULT.
K. B.
1912

Manitoba King’s HrncK. Trial before Curran, ./. December 13, 1912.

1. i’ontrutb (8 1 ESC—V>6)—Sufficiency of writing—Description oi

Dec. 13.
FAST1I > STATUT! "1 III XI

It is essential that a contract for sale of lands should express the 
names of the contracting partie* or of their agent* authorized to act in 
the matter of the sale.

f.I/afxr v. I'cnsk-alski, 15 Man. L.R. 236; Miller v. Mossi ter, 3 A.C. 
1124, referred to.]

2. Contracts (| I B5e—106)—Sufficiency of writing—Sionati in
“PER’* ONE OF SEVERAL JOINT OWNERS—STATUTE OF FRAUDS.

A receipt for the deposit on a wale of land expressed to In* "subject tn 
owner*' approval” and containing a statement of the pi ire and t<mi* 
of wale will not satisfy the Statute of Frauds where it is mgned “per" 
one of several joint owners and was repudiated by the co-owners tv ho 
declined the deposit and had it returned to the proponed purchaser.

3. Specific performance i 11 A—11)—Sale—Enforcing partial per­
form X M 1 0*1 or RKYI BAL MUR i HERS.

Where the prop* «i! purchaser knew that the vendor was not the «ole 
owner and the vendor did not assume to '«'.«tract a* such on taking a 
de|Ntsit and giving a receipt embodying 1.., * >rm* of sale expresM-d to 
Is* "subject to owner*' approval.” the purchaser, on the coowners' re­
ject ion of the agreement, is not entitled to spccitlc performance pro 
lanto for even the partial interest which hi* vendor had.

Statement This action is brought by the plaintiff to remove a caveitt 
filed by the defendant in the Winnipeg land titles office against 
lot 9, in block 4, according to a plan of survey of the Roman 
Catholic mission property, registered in the Winnipeg land 
titles office as plan No. 433; and for a declaration that there is 
no contract or agreement between the plaintiffs and defendant 
for the sale of this land to the defendant, and for damages.

Judgment was given vacating the caveat.
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//. V. Blackwood, and A. Bernier, for plaintiffs.
A. Dubuc, and J. Mondor, for defendant.

Curran, J. :—The defendant alleges a valid sale to him of 
the land and counterclaims for specific performance, and in the 
alternative, if it he found that all of the plaintiffs are not bound 
by the alleged sale, for a declaration that the plaintiff Denisct 
is so hound as to his interest in the land, and for specific per­
formance in that alternative against him.

The plaintiffs set up defences to the counterclaim, denying 
the alleged sale to the defendant ; that specific performance is 
impossible, owing to a sale of the land having been made to 
third parties, and the Statute of Frauds.

The statement of claim was issued on the 27th September, 
1912, and at that date the plaintiffs were the registered owners 
of the lands in question under certificate of title No. 190152 of 
the Winnipeg land titles office in the following interests : the 
plaintiff company, an undivided one-half interest ; the plaintiff 
(ievaert, an undivided one-quarter interest, and the plaintiff 
Denisct, the remaining one-quarter interest—subject to a cer­
tain mortgage, and to the defendant’s caveat, which was regis­
tered on the 16th July, 1912, as No. 60992, and this is the caveat 
which the plaintiffs seek to have removed.

By consent of parties copies of the certificate of title, the 
caveat, and of the plan were put in. The certificate of title is 
exhibit 1, the caveat is exhibit 3, and the plan is exhibit 12.

The plaintiffs, as the registered owners, under the Real Pro­
perty Act, of the land in question, are entitled to succeed un­
less the defendant can make good his position as a purchaser of 
this land under a valid agreement of sale from the plaintiffs.

The caveat complained of is based upon, to quote from the 
caveat itself, “a short agreement in writing (by way of receipt) 
dated the 10th day of May, 1912,” etc. This is the receipt, 
exhibit 5, referred to in the pleadings, and is the agreement of 
sale relied upon by the defendant. For convenience, 1 set out 
the receipt in full :—

8t. Boniface, Man., May 10th, 1012.
Received from J. ('amiII«» Dutwnult. the sum of Twenty-five «loiLire. 

Deposit on purchase priee of lot 9. Mock 4, block .114, R.C.M.P.. plan 
433. Price $1,063.70—Cash 1/4. Balance. proposée I plan of 
subdivision of lot 314, R.C.M.P.. plan 433. Balance 6, 12, IS. 24, 30 
and 36 months.

Tliis receipt subject to owners’ approval.
$25. Per F. Deniskt.

The plaintiffs allege that this receipt is not binding on 
them and does not comply with the Statute of Frauds, and, in 
any event, that it is, by its terms, subject to the owners’ ap­
proval, and not binding unhw and until the owners do approve.

MAN.

K.B.
1912

Trbmrlat

Dvssault.
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As ii matter of fact it was not approved by the plaintiff, the 
J. II. Tremblay Co., and the plaintiff (ievaert. The evidence 
shews that almost immediately after their becoming aware of 
the defendant’s offer for the land, embodied in this receipt, 
they rejected it, and in due course notice of this fact was 
communicated to the defendant verbally and also by letter, and 
the cheque for $20, received by the plaintiff Deniset as a de­
posit on the land was returned to the defendant.

The facts leading up to the giving of exhibit .*> are briefly 
as follows: The plaintiffs purchased a large tract of land in Si 
Boniface some time in January, 1912, for the purpose of sub­
division and sale. They caused a survey and plan to be pre­
pared and registered, and appointed the firm of Sanford, Evans 
& Co. of Winnipeg, sole agents for the sale of lots. According 
to the evidence, these agents were required to submit to the 
plaintiff. J. II. Tremblay & Co., for approval any propositions 
for purchase of lots received by them. If Tremblay & Co. ap 
proved, the sales were proceeded with and closed out in the 
usual way. These agents assumed to appoint the plaintiff Dem 
set, a sub-agent, and allowed him a commission of five per cent, 
on all sales he might make, subject, of course, to the same eon 
dit ions as to approval as applied to their own agency.

It appears from the evidence of one Black, an employee of 
the Sanford, Evans &. Co., that the usual custom was to tele 
phone to, or notify by letter, J. II. Tremblay & Co. of any pro­
positions received by them for the purchase of lots, and that 
Tremblay & Co. were supposed to consult with their co-owners 
as to acceptance of such propositions, but that in every case tin \ 
did not do so and assumed to authorize sales in some eas« > 
without consulting their co-owners.

The defendant argues from this that if ,1. 11. Tremblay iV 
Co. had the right to authorize sales, this right was equally ex 
erentable by the other plaintiffs as joint owners of the property 
I took it from the argument of the defendant’s counsel that In 
contended that the plaintiffs were in reality partners in this 
purchase : but 1 cannot give effect to tliat view—if that was in 
reality what counsel contended for. I take it that the plain tills 
were nothing more than joint owners of the property in ques 
tion and that there would be no implied authority existing h< 
tween the owners whereby one owner might approve a sale with 
out consultation with his co-owners, although the individual 
plaintiffs appear to have permitted the plaintiff company to so 
approve without complaint on their part.

It does not seem to me material to decide upon this ques­
tion as. in any event, the plaintiff Deniset, in issuing the r 
ceipt, exhibit 5, took the precaution to make it in express terms 
subject to owners’ approval, and as this document is put forth
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hy the defendant ai the Hole ground of his title, I take it. that he 
must abide by it in the terms in which he received it.

Whether or not the plaintiff Deniset had the right to sell 
without consulting his co-owners, he did not in this ease assume 
to do so. The defendant must rely upon the receipt, exhibit 5, 
in the form in which it was issued to him hy Deniset, it is the 
only evidence of the sale in existence, and he cannot add to or 
detract from its terms in any particular.

According to the evidence of the plaintiff Deniset, the de­
fendant met him in Deniset’a office in the city of St. Boniface, 
and had some talk about buying the lot in question. As the 
result of this the defendant made an offer for the lot, which 
was accepted hy the plaintiff Deniset conditionally upon his 
partners, as he expresses it. consenting to the sale. Defendant 
denies that there was any condition imposed, and disclaims any 
knowledge of the words found in the receipt—“This receipt 
subject to owners’ approval”—until sometime afterwards.

I accept the evidence of the plaintiff Deniset upon this point, 
if indeed the evidence is admissible at all in view of the written 
document. It aeetns to me immaterial what knowledge the de­
fendant then had. as he now eoim-s into Court with this docu­
ment, puts it forth and relies upon it to establish his title to 
the property.

What force or effect had exhibit .*i until approved by the 
owners of the property ? In my opinion clearly none, it con­
ferred no legal right whatever upon the defendant as against 
the plaintiffs or the land therein referred to until the plain­
tiffs had in some way expressed their approval of it. or the pro­
posed sale to which it referred. As I said before, this approval 
two of the plaintiffs. .1. II. Tremblay & Co. and (levaert. have 
refused, and they promptly rejected the defendant's offer as 
soon as they learned of it. and caused a notification to this effect 
to Is* given to the defendant and his cheque for tin* deposit of 
*2.-» returned to him.

I lmld that the receipt, exhibit 5, was not a completed mem­
orandum of agreement sufficient to satisfy the Statute of Frauds, 
hut that it was no more than a proposal by the defendant which 
required acceptance by the plaintiff» to render it binding upon 
them, and without acceptance it luul no validity. On the other 
hand, a memorandum of agreement supposes the two parties to 
have verbally made a contract with each other, and when the 
terms of such contract arc reduced into writing and signed, 
that is sufficient to bind the parties signing: Fry. on Specific 
Performance, 5th cd., p. 130, par. 283.

Again, it is essential that the contract should express the 
names of the parties. The receipt in question doc* not con­
tain the names of the vendors. This appears to be lawntial:

K.B.
1912

Tnkmhi.ay

Dvhsavlt.
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MAN.

K. B. 
1912

Tremblay

Dussault.

Fry, on Specific* Performance, 5th ed., p. 181, par. 368 ; Maber v. 
Penskalshi, 15 Man. L.R. 23(1, unless, indeed, such recipt is signed 
by an agent clothed with authority to act for and represent the 
owners in the matter of the sale : Miller v. Rossi ter, 3 A.C. 1124, 
1140

A reference to the receipt, exhibit 5, will shew that it is 
signed "per F. Deniset.” For whom Deniset intended to sign 
does not appear. He was not the sole owner to the defendant's 
knowledge, as the defendant admits in his evidence that he knew 
the plaintiff Gevaert had an interest in the land.

I hold upon the evidence that Deniset was not an authorized 
agent of the plaintiffs having authority to bind them to a sale of 
this land. Ilad Deniset possessed such authority, and the re­
ceipt had been free from the condition as to approval by owners, 
it is possible that it might satisfy the requirements of the stat­
ute, and constitute a binding contract of sale; but, as Deniset 
had not such authority, I am of opinion that the receipt 
does not comply with the statute, and that it amounted 
to nothing more than an offer to purchase upon the terms men­
tioned, which, of course, required acceptance by the owners be­
fore it became binding upon them.

In his capacity as a sub-agent acting under Sanford, Evans 
& Co., and assuming that this firm had authority to so appoint 
him, the plaintiff Deniset could not commit his principals irre­
vocably to any sale, but could only sell subject to approval, 
and as he had no authority to approve for them, I hold that his 
signing of the receipt in the way in which he did in no way 
binds them.

The position is. therefore, this: The receipt in question is not 
signed by the plaintiffs, as owners, nor is it signed bv the 
plaintiff Deniset, as their duly authorized agent, and in no wax- 
does the name of the owner appear in the document, and I 
think this is essential. As there was, therefore, no completed 
agreement binding upon the owners to carry out a sale of the 
lands in question to the defendant, there can be no legal ground 
upon which the defendant can uphold his caveat. lie has, in 
fact, no interest in the land in question which entitles him to 
file a caveat at all.

Next as to the defendant’s contention that he is entitled, in 
any event, to specific performance against the plaintiff Deniset 
to the extent of his interest in the land, 1 do not think I can 
give effect to it. The principle of law applicable is laid down 
in Fry, on Specific Performance, 5th ed., 616, par. 1258:—

If a man. having partial interest* in an estate, chooses to enter 
into a contract, representing it, and agreeing to sell it, as his own. it 
is not competent to him afterwards to say, though he has valuable 
interests, he has not the entirety; and therefore the purchaser shall 
not have the benefit of his contract. For the purpose of this jurisdic-
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tion, the person contracting under these circumstance» i» liouiid by MAN.
the assertion in his contract ; and, if the vendee chooses to take as -----
much as he can have, he lias a right to that, and to an abatement ; and
the Court will not hear the objection by the vendor, that the pur ____
chaser cannot have tin* whole. Tremblay

This ease does not fall within the principles of law above di h^ult 
laid down. The defendant knew that Deniset was not the sole — 
owner of the property, but that Gevaert, at least, was jointly rurrsB-Jl
interested with him. It is not shewn that Deniset held out or 
represented to the defendant that he was the sole owner of the 
property, or, indeed, what interest in it he had, and the defen­
dant knew' that in whatever capacity Deniset was acting it was 
not in that of sole owner.

I think that all that Deniset can Is* held to in consequence 
of the receipt which he issued to the defendant is this : that if 
the proposed sale was satisfactory to his co-owners it would he 
satisfactory to him ; but that, in any event, it must be approved 
by his co-owners before it becomes binding upon anyone.

The defendant, therefore, having failed to establish his pur­
chase of the property, is not entitled to maintain his caveat 
based upon the alleged purchase. There will In» judgment for 
the plaintiffs vacating and setting aside the defendant's caveat 
and declaring that the defendant has no claim upon or interest 
in tlie lands in question as a purchaser thereof from the plain­
tiffs, and that the agreement for sale set up by the defendant 
is invalid and of no legal force or effect. The defendant's 
counterclaim will In* dismissed with costs, and the plaintiffs will 
have their costs of the action as against the defendant.

Judgimnt rotating vanat.

ELLIS v FRUGHTMAN
Alberta Supnmi Court, Stuart, Simmonn. anti ICal/th, JJ.

Ihctmbcr 19, 1912.

! Dam auks (| III A 7—9.1 >—Plnai.ty hr i.h#i idatmi damaokh —Wronu
FVL HIS MISSAL—t$TIIM'LATHI DA MAULS.

Where a contract contains a provision that cither party to it may 
terminate it on payment <»f to the other party, said amount may 
Is* either a penalty or liquidated damages; such «pie..tion is one of 
law to Iw determined by taking into consideration the intention of 
the parties from the language used and the circumstances of the case 
taken as a whole as at the time i.ie contract was made.

I /.flic V. Local Hoard of Hnlditch, flN92) 1 Q.B. 127, referred to.)

ALTA.

S.C.
1912

IVc. 19.

Appeal by the defendants from the judgment of Harvey, statement 
<* J„ at the trial in favour of the plaintiff in an action for dam­
ages for wrongful dismissal*

The appeal was dismissed. StvART, •!.. dissenting.
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ALTA. C. C. McCaul, K.C., for the appellant.
S. C.
1912

C. A. (irant, for the respondent.
Stuart. J. (dissenting) :—I must, with respect, confess to

Ellis considerable dissatisfaction with the judgment in this ease. I
r- feel the more free to say this in view of the fact that the Chief 

Fihtohtmax. jU8^|ce expressed a “great deal of doubt” as to which

(di renting)
story to accept. 1 agree that the stipulation in the contrait 
should not he construed as a penalty, but as giving power to 
either party to purchase the right of cancellation on payment of 
$500. Hut upon the facts as they are presented to me in the 
evidence I should have felt much more inclined to accept tin 
defendant's story. I think that it was antecedently extremely 
improbable that men of the defendant's occupation and character 
would deliberately incur the liability to pay so large a sum by 
discharging the plaintiff without any just cause. In the next 
place, the reasons given by the learned Chief Justice for believ 
ing the plaintiff rather than Uriesdorf seems to me to be based 
on some misapprehension. As to the small payment of money 
made by Amelia Hankol, I cannot find that cither of the defend 
ants definitely denied that she had made it. Uriesdorf did not.
I think, refer to it, and all that Frughtman said was that hr 
did not remember it.

With regard to the false affidavit, it seems to me that when 
it is remembered that it was Uriesdorf*s veracity, and not 
Frughtman s, which was really in question, and that it was 
Frughtman. and not Uriesdorf, who made the false affidavit, this 
circumstance was given too much importance in deciding between 
the story of Ellis and the story of Uriesdorf.

These were the two circumstances that seem to have turned 
the balance in the mind of the learned trial Judge in the plain 
tiff’s favour, and with regard to the former the payment of th 
money by the witness Hankol he seems, I think, quite properl} 
to have considered it of very slight importance in any case.

When the case is in this position, I think the Court should 
feel free to form its own conclusions upon the facts. Ellis is 
contradicted upon some points which seem to me very material 
by independent witnesses. One of his own witnesses, indeed. 
Wills, says that he heard Uriesdorf tell Ellis that he, Ellis, had 
insulted him. I cannot find that Ellis is frank enough in am 
part of his evidence to tell of this statement of Qriesdori. 
although his own witness tells of it.

For these reasons I should have myself felt inclined to accept 
even on this appeal, the story of the defendant Uriesdorf, but as 
the other members of the Court are of a different opinion, 1 do 
not propose to make any further dissent

.Simmons. J. Simmons, J.:—The defendants carried on business as dealers 
in furniture, clothing, etc., in the city of Edmonton.
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The plaintiff and defendants entered into an agreement in 
writing whereby the defendants engaged the plaintifT for the 
term of one year as sales agent and to receive ten per vent, on all 
cash sales as his remuneration.

The agreement further recites that

Kllis v. Frvghtman.

AI.TA

RUOIITM A ' 

Kimmone. .1.

By this ugreement the relation of master ami servant is created 
between the parties of the first part and the party of the second part, 
and the money or moneys collected by the said party of the second 
part remains and is the money of the said parties of the first part. 
It is further agreed by and between the parties hereto that this 
agreement shall remain in force for a period of twelve months from 
the date hereof, and that in the event of either party desiring to cancel 
or put an end to this agreement, they shall pay to the other party the 
sum of five hundred ($500) dollars by way of compensation for the 
cancellation and determination of said agreement.

The agreement «Iso provided that the plaintiff had the right 
to devote a portion of his time to the plaintiff’s own business of 
enlarging, framing and selling pictures. The agreement is dated 
May 6th, 1911, and the plaintiff entered upon his employment 
with the defendants on or about that date, and continued in their 
employment until July 25th, 1911. when a quarrel took place 
between the plaintiff and one of the defendants. The defendants 
admit they discharged the plaintiff and uphold their action on 
the ground that the plaintiff their servant misconducted himself 
in such a manner as to justify the dismissal. The plaintiff then 
brought this action to recover the $500 which he claims under 
the terms of the agreement. The evidence is very contradictory, 
but the learned Chief Justice at the trial accepted plaintiff’s 
version of their differences as the more truthful one and found 
that the defendants had wrongfully dismissed the plaintiff, there­
by terminating the agreement and entitling the plaintiff to re­
cover the $500. From this judgment the defendant appeals. I 
set» no reason for disturbing the finding of the learned Chief 
Justice as to the wrongful dismissal. He had the opportunity of 
hearing the witnesses and observing their demeanor. It cannot 
Ik- seriously disputed that the defendants by an indirect method 
put an end to the agreement, and the only question necessary to 
ne determined is whether the $500 was an amount predetermined 
by the parties as the liquidated damages to be paid by the party 
terminating the agreement, or was it a penalty which covers the 
loss if proved, but does not assess it, and therefore cannot be 
recovered as suchÎ It seems quite clear that it was the intention 
of Isith parties that the sum mentioned should be treated as 
coining within the first class as constituting the liquidated dam- 
eves agreed upon.

The question is one of law foi* the Judge alone, and in 
dv.-iding this question he must take into consideration the inten­
tion of the parties as evidenced by their language and the cir-
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climatances of the case which, however, must be taken as a whole 
and viewed as at the time the contract was made.

Vide llalsbury’s Laws of England, Vol. 10, p. 329. When- 
the sums agreed to he paid as liquidated damages were payable 
on a single event only, viz., non-completion of the works, tho> 

I’ruohtman. "ere to be regarded as liquidated damages, not as penalties 
^ ---- Law v. Local Hoard of Redditch, (1892] 1 Q.B. 127.

The contract itself, as well as the evidence of defendants 
disclose that plaintiff’s position as sales agent and canvasser foi 
purchasers brought him in very close touch with defendant's 
customers, and the plain inference follows that it was of material 
advantage to defendants to provide against the plaintiff taking 
advantage of this circumstance and leaving their employ and 
engaging with a rival in business of the defendants or starting 
business on his own account and in opposition to their mercantile 
business. In contemplation of this the parties estimated the dam 
ages to be payable by either party for their respective release 
from the further carrying out of the contract. The sum seems 
clearhr to come within the class of liquidated damages. The 
appeal should, therefore, be dismissed with costs.

waish, j. Wài-oH, J. :—Although if I had tried the case I might not 
have arrived at the same conclusion upon the facts as that which 
the learned Chief dust ice has reached, there was, in my view 
of it, ample evidence before him to justify his findings of fact, 
and they should not be disturbed.

I think that the agreement was put an end to by the acts o! 
the defendants, and that is what is provided for by the clause 
of it which is under consideration. The agreement was one ol 
hiring and the plaintiff was dismissed from the employment 
covered by it. I cannot fancy anything which could more elfe • 
tually “put an end to this agreement” (to quote the words oi 
the clause) than the refusal of the defendants to carry it out 
themselves, and the placing by them of the plaintiff in a poeitioi 
in which he could not perform it.

In my opinion the sum of $500 mentioned in the clause in 
question is not a penalty. The word “penalty” as applied to an 
agreement means, 1 think, a punishment for committing a breach 
of it. This agreement specially reserves to either of the parties 
the right to terminate it, and the sum which is mentioned is th« 
price agreed upon for the exercise of that right.

The defendants exercised the right thus reserved to them, 
and they should therefore be made to pay the agreed price.

I would dismiss the appeal with costs.
Appeal dismissed, Stuart, J., dissentiny.
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CHADWICK v. STUCKEY.
(Decision No. 2.)

Albrfta Supreme Court. Harvey, C.J.. Scott and Simmon*, JJ.
December 18, 1912.

). Specific pebfobmaxcb (81 E—30 ) —Rescission of oontbact—Failube
TO PAY PUBCIIASE INSTALMENT, EFFECT OF—SUBSEQUENT TL.VDEB. 

Where, under iin executory contract for the sale of land providing 
for the payment of the purchase price in instalments, the vendee made 
default in the payment of an instalment when due, though it was ex­
pressly agreed that time should lie of the essence of the contract, and 
notice was given by the vendor to the vendee declaring that the agree­
ment was terminated pursuant to the terms of the contract, yet a for­
feiture will not he allowed by the court where it ap|ieurs that a sub­
stantial amount, both absolutely and relatively to the whole purchase 
price, has been paid and the default had continued for only two months 
after the notice was given, at which time the vendee tendered the 
amount in which he was in default, and the vendee may notwithstand 
ing lie declared entitled to specific performance of the contract.

|Chadtcick v. Stuckey (No. 1), 6 D.L.R. 250, reversed. Labclle v 
n’t'onnor, 15 O.L.R. 519, distinguished. B.C. Orchard Land (\>mpany 

Kilttutr, 2 D.L.R. 302, 20 v L.R. 892, specially referred to.]
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Appeal by the plaintiff from the judgment of Stuart, J., statement 
Chadwick v. Stuckey (No. 1), 6 D.L.R. 250, dismissing the 
plaintiff’s claim and ordering the removal of the caveat filed, 
upon payment into Court of the purchase money paid by the 
plaintiff.

The appeal was allowed.
Jones, Vcscod if* Adams, for the appellant.
McCarthy, Carson, rf* McLeod, for the respondent.

Harvey, C.J. :—On the 18th of January, 1911, by agreement iun<r. v.j. 
in writing, the plaintiff agreed to buy and the defendant 
agreed to sell a half-section of land for $25,280, of which 
$4,201.75 was to be paid by the assuming of a mortgage, secur­
ing that amount on the land, $2,000 on the 1st days of August 
and November, 1911, and February, May, August, and Novem­
ber. 1912, and February, May, and August, 1913, with interest 
at 7 per cent. The plaintiff paid the instalments due in August 
and November, 1911, with interest, and on the 9th of February,
1912, he paid $000 on account of the instalment of $2,000 due 
on the 1st day of that month. A short time after, the plaintiff 
went away, and the defendant could not ascertain his where­
abouts, but the defendant swears that he had also promised him 
faithfully, before leaving, that he would pay up the balance 
of the instalment then past due. The agreement contained the 
following clause :—

Time is to be considered of the essence of this agreement and if 
the purchaser makes any default in the payment of the said mort­
gage money, or interest or of the purchase money called for under 
this agreement, or tlie interest thereon, the vendor may immediately, 
or at any time after the happening of such default notify the pur-
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chaaer in writing, that thi* agreement lia-», by reason thereof, been 
determined and put an end to, which notice may be effectually given 
by depositing the same in the post office at Calgary, in an envelop 
addressed, John N. Chadwick, Esq.. Calgary. Alta., and prepml 
and registered, and immediately upon the giving of the said not if 
all of the rights of the purchaser under this agreement shall U- 
thereby determined and put an end to, and the vendor may re entci 
upon the said premises and hold them to his own use free from all 
claim of the purchaser thereupon, and may re sell the same, or other 
wise deal with it as though this agreement had not l>een made and 
may retain to his own use all sums of money paid to him in resjs 
thereof, by the purchaser.

On the 10th of April, 1912, notice was given in pursuant 
of, and in accordance with the foregoing provisions, which 
notice was as follows :—

John N. Chadwick, Esq.,
Calgary, Alberta.

With reference to the agreement in writing, dated the ISth day <J 
January, A.D. 1911, under which I agreed to sell and you agreed 
to purchase the west half of section two, (2), in township t wen it 
five (25), range two (2), west of the fifth meridian in the Province 
of Alberta (of which land the plans have subsequently been registered 
in the land titles office for the South Alberta land registration dis 
trict, as plan 4059, A N, and which plan comprised lots 1 to 16. 
in block A, lots 1 to 16 in block 8-A in block B, and lots 1 to 16 in 
block C, and lots 1 to 16 in block D).

Take notice that you made default in the payment to me of the in 
atalment of purchase money payable tin reunder on the 1st day of 
February, A.D. 1912, (you having paid me only $600 out of the in 
stalment due on 1st of February, 1912, of $2,000 and interest ), by 
reason of which default I hereby notify you that the said agreement 
has been determined and put an end to.

Dated at Calgary, Alberta, the 10th day of April, A.D. 1912.
William Stuckn.

Witness: J. M. Carson.

On June 18th a tender was made on behalf of the plaintiff 
to a member of the firm of the defendant’s solicitors of th- 
sum in default, including the amount of the instalment of M; 
1st, and interest, which was refused on the ground that another 
member of the firm was attending to the matter. On the same 
day the tender was made to the defendant personally, who n 
fused to accept it, but offered to reinstate the agreement for a 
further sum of $20,000. On the following day the balance du 
on the mortgage, which was assumed by the plaintiff under til- 
agreement, which balance amounted to $2,159.18 was paid to the 
same firm of solicitors who, in acknowledging receipt promised 
to procure a discharge as soon as they could get into touch with 
the mortgagees. It is stated, though it does not appear in 
evidence, that these solicitors were also solicitors for the mort-
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The case came liefore my brother Stuart by way of origin­
ating summons issued on June 19th. to support a caveat which 
the plaintiff had filed in the land titles office and which the 
defendant had given him notice to remove. On the return of 
the summons it was agreed that the learned Judge should 
treat the case as if it were an action for specific performance. 
The evidence is all given by affidavit and is not of the most 
satisfactory character. It is evident that more than $2,000 
had been paid by the purchaser on account of the mortgage 
sometime prior to the 19th of June, since it amounted at the 
time of the agreement to $4,201.75, and the balance on June 
19th was only $2,159.15, but there is no evidence whatever on 
this. There is no affidavit of the plaintiff and consequently no 
explanation of his default. On these facts the learned Judge 
dismissed the plaintiff’s claim and directed the removal of the 
caveat upon the defendant paying into Court, as he had offered 
to do, without interest the purchase money paid by the plaintiff, 
including that paid to the mortgagee. The question involved 
in this case has been liefore the ( ourts in several of the pro­
vinces within the last few years, and probably has caused more 
difference of decision and opinion than almost any other ques­
tion.

In Labclle v. O’Connor (1908), 15 Ü.L.R. 519, the plaintiff 
had agreed to purchase some land for $290, of which $100 
was paid down. The next payment $75 was due on 15th 
November, 1905, and was fixed so as to enable the vendor to use 
it to pay the instalment which he owed to the person from 
whom he had bought, as the plaintiff was made aware. Time 
was made the essence of the agreement and the vendor was 
given the right to resell on default. The payment was not 
made when due, nor was any extension made though asked. 
In February a letter was written by the plaintiff, asking for his 
deed, and stating that he was ready to pay the balance in full. 
No reply was received. In April, the defendant told the plain­
tiff he would keep the lot and the $100. A formal tender was 
then made and refused. The trial Judge, Teetzel, J., gave 
judgment for the plaintiff. On appeal, the Divisional Court, 
consisting of Meredith, C.J.C.P.. and MacMalion and Anglin, 
JJ., reversed this judgment, the Chief Justice dissenting, but 
ordered the return of the $100 paid.

In Steele v. McCarthy (1908), 1 S.L.R. 317, 7 W.L.R. 902, 
the full Court of Saskatchewan, Lamont, J., dissenting, went 
even further. In that case the agreement was for the sale of 
a section of land for $9,600 to be paid in annual instalments of 
$3,200. The agreement was made on 22nd May, 1905, and the 
first instalment fell due on 1st November, 1907. Interest at 
seven per cent, was to be paid on the 1st November each year
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to be computed from 1st November, 190."), and paid in 
advance. The plaintiff also agreed to pay taxes and to break 
4(H) acres in 1905, and 220 acres in 190(i. Time was declared 
to be of the essence of the agreement and it was provided that in 
default the defendant was to he at liberty by sending a notice 
in the manner prescribed to determine the agreement and re 
tain any sums paid under it. The plaintiff" paid the interest 
due on 1st November, 1905, which would he $072. He broke 
925 acres of land in the year 1905, and paid $900 as compen 
sat ion for the 75 acres which he did not break, or at the 
rate of $4 per acre, so that the valu» of the breaking don. 
would be $1,900. In 1900, the plaintiff broke 100 acres, the 
equivalent of $400, but did not pay the interest on November 
1st and on November 2nd a notice of cancellation was given 
This did not reach the plaintiff until about the end of the month 
when he immediately telegraphed and had a tender of what he 
thought due made, which was refused. The Court held that the 
parties having made time of the essence of the agreement must 
stand by it, and refused to relieve against the forfeiture, other 
than to confirm the order of the trial Judge directing the re 
turn of the $900 paid in lieu of breaking. I have found no 
other decision that has gone the length of this.

In Whitla v. Riverview Realty Company (1910), 19 Man. 
L.R. 746, we find something nearly approaching unanimity 
on the part of the Judges in that they unanimously dissent from 
the principle laid down in Steele v. McCarthy (1906), 1 S.L.It. 
317, 7 W.L.R. 902. The agreement was dated 7th September. 
1906, the purchase price was $850 payable $212.50 in cash ami 
the balance in three yearly instalments of $212.50. The agree 
ment provided that upon default the vendor should be at liberty 
with or without notice to cancel the contract and declare it 
void. After a default of more than a year and a half, the 
vendor did give a notice by which he declared the contract void 
and cancelled. The purchaser subsequently brought action 
for specific performance and the trial Judge and the Court of 
Appeal unanimously decided that the forfeiture should be re 
lieved against. Ilowell, C.J.M., was of opinion that plaintiff 
should not however have specific performance owing to his 
laches, but as the only question raised by the pleadings was 
as to the effectiveness of the cancellation, the other Judges 
did not consider it necessary to consider that aspect. Richards. 
J.A., in expressing dissent from Steele v. McCarthy (1908), 1 
S.L.R. 317, 7 W.L.R. 902, points out that while it carries the 
principle of the right of parties who are sut juris to bind them 
selves by contract to its logical conclusion, yet the principle of 
relief against penalties however illogical is too firmly settled by 
decision to be now questioned.
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The latest provincial case to which 1 will refer is B.C. ALTA. 
Orchard Land Company v. Kilmer (1912), 2 D.L.R. 306, 20 s (.
W.L.R. 892. in this ease the sale was for $75,000, of which |gi2
$2,000 was paid down. The first instalment of $5,000 and -----
interest was to be paid upon 14th June, 1910. Time was de- ( haiiwu k 
(•Vtred to Ik* of the essence of the contract, and it was agreed that Stuckkt. 
in default of payment of any instalment the contract should be 
come null and void, and all sums theretofore paid should lw* 
forfeited. Plaintiff did work on the property to the value of 
about $3,000, and was unable to meet the instalment due 14th 
June, 1910, and aslced for time which was granted until 7th July.
He defaulted again but said he would pay on the 12th. Tin- 
vendors then notified him that they “considered the deal off,” 
and they made another sale on the 12th at an advance of $25,000.
On an action to declare the agreement cancelled the trial Judge 
dismissed the plaintiff’s claim, and directed specific perform­
ance on the counterclaim. On the appeal, the Court of Appeal, 
by a majority of two to one, Oallihcr, J.A., dissenting, reversed 
the judgment and directed judgment for the plaintiff.

In all the eases in which the forfeiture was not relieved 
against, in Re Dagenham (Thames) Dock Company (1873), L.
R. 8 (’ll. 1022, was referred to and distinguished, although in 
Steele v. McCarthy (1908), 1 S.L.R. 317, 7 W.L.R. 902, the 
learned Chief Justice who delivered the judgment of the major 
ity stated that if it were not distinguishable, he declined to 
recognize its authority. The last mentioned ease is a decision of 
the Court of Appeal. There is no suggestion that it has been dis­
approved by that Court or any higher Court, and I take it there­
fore that it is binding on this Court. In that ease the purchase 
price was 4,000 pounds sterling, of which 2,000 pounds sterling 
was paid down.

Some extensions were given for the payment of the balance, 
it being provided by the last, that it should be paid on the 1st 
November, 1869, and it was declared that time should be of the 
••ssenee of the contract, and in default, the vendors might re­
enter and repossess the land, and that all moneys paid should In- 
forfeited. The money was not paid when due, the company then 
being in process of winding-up, the order for which was made on 
11th December, 1869. In May, 1870, the vendors commenced an 
action for ejectment and by consent, judgment was signed, the 
vendors undertaking not to issue execution without order. On 
26th March, 1873, they applied for leave to issue execution.
This was refused by the Master of the Rolls, Lord Rom illy, and 
on appeal to the Court of Appeal, his decision was sustained 
Sir W. W. James, L.J., at p. 1025, said. “I agree that this is a 
penalty from which the company are entitled to be relieved on 
payment of the residue of the purchase money with interest,” 
and Mellish. L.J., expressed the same opinion. Anglin. J„ in
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ease from He Dagenham, L.R. 8 Ch. 1022, on two grounds, viz 
that in the former there was no provision that the instalments 
paid be forfeited on default, or any provision for re-entry and

( IIAIWICK repossession. The ease at bar is similar to He Dagniham, L.R. 
8 Ch. 1022, in both of these respects.

Hertey, C.J. In C.P.H. v. Meadowa (1908), 1 A.L.R. 344, this Court held 
that it was competent for a Judge to relieve against the for 
feiture under an agreement in default, though time was declared 
to be of its essence, and that in an action by a vendor the Court 
might properly protect the purchaser in default, by ordering a 
sale of the property, tin* proceeds of which sale would belong to 
the purchaser after the balance due on the agreement was satis 
tied. That decision recognizes that the interest of the vendor is 
to have his purchase money only and that the land is security 
for that purpose, but that any advance in the value of the land 
belongs properly to the purchaser, who is likewise liable in case 
of any decrease in value for any deficiency on a sale, and it seems 
only fair that if he should have to assume the liability in case of 
decrease he should have the benefit of any advance. In Steel* \ 
McCarthy, 1 S.L.R. 317, 7 W.L.R. 902, it w?as pointed out that 
there was no such law in force in Saskatchewan, as sec. 8(8) of 
our Judicature Ordinance as amended by 7 Edw. VII. ch. 7, se<- 
2, which provides that :—

Subject to ap|>eal as in other cases, the Court shall have powei 
to relieve against all penalties and forfeitures, and in granting such 
relief to impose such terms as to costs, expenses, damages, com pm 
nations, and all other matters, as the Court sees fit, 

and that that provision might make a difference. It appears to 
me that the decision in this case should be as it was in Whitla \ 
Hivcrvicw Healty Company, 19 Man. L.R. 746, viz., that effect 
should not be given to the notice of cancellation, but that on the 
contrary the agreement should be considered as still in effect 
and it is necessary to consider whether the plaintiff should have 
specific performance of it, or whether on the contrary it would 
be inequitable as working an injustice to the defendant to grant 
that relief. If, as in C. P. H. v. Meadows, 1 A.L.R. 344, the in 
terests of the purchaser are to tie protected by the Courts in his 
absence and without his request, and without explanation of his 
default, then surely it would require some good reason why 
those interested should be allowed to be sacrificed when he does 
appear and asks to have his interests protected.

The learned Judge attaches considerable importance to the 
fact that there is no explanation of the delay by the plaint ill 
It appears to me that in the circumstances of this case too 
much importance should not be attached to that fact. The pro 
eeedings were of a most informal character. They were begun 
for no other purpose than to maintain the caveat as a notice to
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possible purchasers and others and it was only on the argument 
and after all the evidence was in that it was decided to deal with 
the matter so as to determine tin* ultimate rights of the parties. 
This fact, it. seems to me, should be an excuse for the silence of 
the plaintiff though perhaps it ought to have been considered 
by his counsel before giving his consent to the final disposition 
of the matter in this way.

The defendant state's that he was put to great inconvenience 
and expense in not receiving the payment when it fell due, 
but that is a condition which frequently arises in the ordinary 
cases of creditor and debtor, and the Courts have considered 
that the only compensation that could be allowed for that is 
interest on the money. There is no suggestion that the plaintiff 
knew of the importance it was to the defendant to receive the 
instalment promptly. If there had been, the case, in this respect 
would have been similar to Labflle v. O'Connor, 15 O.L.R. 519, 
and the Court would have had to consider whether on that 
ground it would have been equitable to relieve against the for­
feiture at all, or if so, whether such relief should In* granted on 
terms, as for instance, of making good the defendant’s loss.

Then the defendant states that the property was of specu­
lative value and that it has increased in value from $79 an acre, 
the selling price, to $400 or $500 an acre. It is true that in some 
of the eases the fact that the purchase was speculative in char­
acter is looked at as telling against the purchaser, but it seems 
that it should go no further than to determine the real intention 
of the parties as to time being of the essence of the agreement on 
which it might have an important bearing. As to the large in­
crease, as already pointed out, in equity that belongs to the pur 
chaser, and the greater it is, the greater will be the forfeiture if 
the defendant were permitted to take it for himself. It may be 
noticed in this connection that the defendant had protected him­
self against a fall in value by taking independent collateral 
security, thus preventing any risk to himself. As already 
shewn, $600 of the $2,000 due on February 1st was paid on 
February 9th and the defendant says that subsequently the 
plaintiff promised to pay the remainder indicating that the de­
fendant was not merely willing to accept the amount after it be­
came due, but was probably pressing for it.

In Iluntcr v. Daniel, 4 Ilare 420, Vice-Chancellor Wigram 
in giving judgment said at p. 432:—

I agree with the defendants, that each breach on the part of the 
plaintiff, in the non-payment of money, was a new breach of the 
agreement; and ihat, time being of the essence of the contract, 
each breach gave the defendant* a right to rescind the contract; but 
that right should have been asserted the moment the breach occurred. 
The defendants were not at liberty to treat the agreement as still 
subsisting, and to take the benefit, of it at the expense of the 
plaintiff, if they meant to insist that it was at an end. They were at

S. C.
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liberty to rescind it, but were not imperatively bound to do so. There 
ia no stronger reason for holding that the forfeiture of a lease is 
waived by the acceptànce of rent subsequently accruing, than there 
is in this case for holding that the acceptance of an instalment of 
purchase money (which was not due unless the agreement was to 
be continued) is a waiver of the right to rescind the agreement. The 
defendants had no right to accept the money, hut upon the prin 
ciple that the agreement was still subsisting.
It would appear from this that the defendant may in fact 

have waived his right to consider time of the essence of the 
agreement in respect of this instalment, but I do not rely on that 
view, but it does appear to me that it would be most inequitable 
to permit the defendant to receive the money which would only 
be paid on the supposition that the defendant was not insisting 
on his right to cancel, and then immediately, or as soon as he 
saw fit, to cancel the agreement in respect to that default.

The plaintiff had paid the defendant $4,600 on account of 
principal, and the interest would amount to more than $1,000 
in addition. He had apparently paid the mortgagee more than 
$2,000, making in all something over $7,600, a most substantial 
amount both absolutely and relatively to the whole purchase 
price. His default had continued for only a little more than two 
months when the notice was given. He was then, as the evidence 
shews, in California, and there is nothing to warrant the con 
elusion that the notice reached him, and it would be probably 
some weeks later at least before he would learn of it. Only a 
little more than two months after the notice, he tendered the 
full amount of the arrears up to that time, and at the same time 
paid the balance on the mortgage through the defendant’s soli 
citors, who had prior to that been acting for him. Perhaps too 
much importance ought not to be attached to this last fact in 
view’ of the statement that they were also solicitors for the 
mortgagees, and also of the fact, that on the preceding day, tin- 
vendor had refused to recognize the agreement as subsisting.

I can see no reason on the facts shewn for concluding that 
an injustice would be done the defendant in giving effect to the 
agreement by way of specific performance. He will thereby get 
all the agreement contemplates that he should get, and 1 can see 
no good equitable reason why he should get more. In my opin­
ion, therefore, the appeal should be allowed with costs, and judg­
ment entered below in the plaintiff’s favour with costs, declar­
ing that he is entitled to have the agreement specifically per­
formed. If there is any difficulty about settling the terms of the 
judgment, it may be settled by a Judge.

There will lie no costs of the appeal bo-.l's and facturas owing 
to this illegibility.

Himmons, J.
.Scott, and Simmons, JJ., concurred.

Appeal allowed.
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CHARETTE-KIRK CO. Ltd. v. McKITTRICK.

Manitoba King’s Bench. Trial before Curran, ./, December 13, 11)12.

MAN
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1 Contracts ({1ID4—188)—Biildino contracts—Entibe contract ,.f
HOT TKBKIHMKI) BKCACSE OK KIRK—RlOIITH OK BITI.IIKR.

I'inter a contract, whereby plaint! IT agreed to perform certain work 
and supply materials in connection with the erection of a building for 
defendant, for a definite sum, a certain per cent, of which was payable 
at stated periods during the performance of the work and the balance 
after the completion of the work, plaintiff is not entitled to recover 
more than the sums which had accrued due at the stated times where 
the work was not completed by reason of the destruction of the build 
ing by fire from causes not attributable to either party.

[Collins Bail Rafting Co. v. \>ir York and Ottawa It. Co., 32 Can.
S.C.R. 216. applied. 1

The plaintiff company sued to recover from the defendant statement 
the sum of $608 as the balance due upon a contract in writing 
with the defendant to perform certain work and supply certain 
materials in connection with the sheet metal work and roofing 
on a certain building in the city of Winnipeg, and in the al­
ternative the same amount for work done and materials pro­
vided by the plaintiff to the defendant and at his request, and 
for goods sold ami delivered by the plaintiff to the defendant.
The defendant denied all liability.

The contract is contained in two letters (exhibits 1 and 2).
The first was as follows:—

St. Boniface, Mav S 12.
Mr. M. T. McKittrick,

Winnipeg.
We agree to supply and put up the sheet metal work and gravel 

roofing as per plans and speoifleatmus us follows: The main and 
lower cornice as per details supplie.i by us and as per understanding 
we had together, (travel roof five plies felt, flashing around gables, 
three hoppers with wire guard f gravel, one fireproof door, metal 
ceiling for boiler room. We v > all the work above mentioned for 
the sum of nine hundred an mety-two dollars (#992.00) payable 
as follows: eighty per cent. (80 ) every two weeks as the work
progresses, the balance payable twenty days after the work is oom-

Hoping this to lie satisfactory to you,
Tiib Ciiabette Kirk Co., Ltd.,

Per J. A. Charette.

The acceptance of this fender (exhibit 2) is as follows :—
Winnijieg, May 9. 1912.

The C'harette-Kirk Co.,
St Boniface.

I hereby agree to accept your tender for metal cornice, roofing and 
flashing, hoppers, fireproof door and metal ceiling for boiler room; all 
work to lie done according to plans and specifications and details 
'applied by you and accepted by me.

M. T. McKittrick.
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Statement

The plaintiff began work on May 15th, 1912. All of the 
work contracted for was done excepting the fireproof door and 
some 625 feet of metal ceiling in the boiler room, admitted 
by both parties to be worth only $68, and to this extent only 
was the contract unperformed on the night of dune 24th, 1912, 
when a fire occurred, which totally destroyed the building, and 
incidentally the plaintiff’s work. It was admitted that such 
work as had been actually done was properly done and in ac­
cordance with the contract.

On June 12th. 1912, the plaintiff company rendered the 
defendant a statement of material and labour to date (exhibit 
4), at $400, deducted 20 per cent, as provided by exhibit 1, 
and was paid by the defendant the remaining 80 per cent., 
namely $.‘120. This was the only payment made.

The action was dismissed.
//. /'. Blackwood, and A. Bernier, for plaintiff.
A. E. Hoskin, K.C., and IV. E. Hamilton, for defendant.

•Cvrran, J.:—The building in question was a three storey 
brick building and the work the plaintiff company was to do 
formed only a small part of the work of constructing the entire 
fabric. There was some conflict between the parties as to what 
specifications governed the performance of the contract; whe 
tlier long and formal specifications put in at the trial (exhibit 
3), or merely what was contained in exhibit 1. In the view I 
take of the case, it is not material which contention is correct. 
It is to be noted that the plaintiff by its statement of claim 
charges that the fire which destroyed the work was caused by 
the defendant’s negligence. This is specifically denied by the 
statement of defence. No evidence of negligence was given at 
the trial and I understood the plaintiff’s counsel to abandon the 
charge altogether. So that, for the purposes of this case, the 
fire may be treated as wholly accidental in its origin and not in 
any way attributable to the acts or negligence of either party

The question then to be decided is wholly one of law. What 
liability, if any, against the defendant exists under the eon 
tract in view of the work not having been wholly completed by 
the plaintiff owing to the destruction of the building by fir. 
from causes not attributable to either party to the action.

Admittedly considerable work had been done and materials 
supplied, which had not been paid for at the time the fire or 
curred. Who, then, should bear this loss? The plaintiff eon 
tends that the contract is not one to pay on completion only, 
that it is not entire and that 80 per cent, of the contract price 
is legally payable as the work progress»*. The defendant, on 
the other hand, contends that the contract is entire and the 
fact that the contract price is payable by instalments does not
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destroy its entirety. lie refers to King v. Low, 3 O.L.R. 234; 
Sherlock v. Powell, 26 A.R. (Ont.) 407; Appclby v. Myers, 
L.R. 2 O.P. 651. The principle of law affirmed in these eases 
was that where there is a contract to do work for a specific sum 
payable on completion there can he no recovery until the work 
is completed, and the plaintiff cannot recover for the portion 
done as upon a quantum meruit.

The facts in the case of Sherlock v. Pom It, 26 A.R. (Ont.) 
107, above referred to, arc almost, identical with this case, ex­
cept in this that due completion of the work was alleged by the 
plaintiff hut denied by the defendant. The finding of the Court, 
however, was against the plaintiff upon that point, and he was 
therefore held not to be entitled to recover the balance due as 
upon the contract, nor could he recover upon a quantum meruit. 
It is to be noted that in Sherlock v. Powell, 26 A.R. (Ont.) 407, 
payments before action practically equal to the 80 per cent., as 
provided for in the contract, had been made, so that the dispute 
was entirely over the balance which could only he referable to 
the work not. completed.

The iff cites numerous cases in support of his con­
tention that the contract is divisible. 1 need only refer to one 
which is binding upon me—Collins Pay liaftiny Co. v. Sew 
York and Ottawa /»’. Co., 32 Can. S.O.R. 216, where the con 
tract was in effect to remove spans from a wrecked bridge in 
the St. Lawrence river. The contractor agreed

t<i remove both «pans of the wrecked bridge and put them a-diore for 
the sum of $25,IMH». We to lie paid $5.000 ns soon ns one span in re 
moved from channel nnd another $5.000 ns soon ns one span in put 
ashore, and the balance as soon ns the work is completed.

MAN

K. B. 
1912

(■HABirm. 
Kirk Co.

MoKitt

The Court held that the contract was divisible and the eon 
tractor having removed one span from the channel and put it 
ashore was entitled to the two payments of $5,000 each, not­
withstanding the whole work was not completed within the time 
agreed upon. The principle underlying this case is, 1 think, 
similar to that involved here, namely, that on certain contin­
gencies ning, a present right to receive part of the con­
tract price arose, and could not be divested by a subsequent de­
fault with respect to the remainder of the work. This decision 
in no way conflicts with the eases cited by the defendant’s coun­
sel. and, applying it here, I find that the plaintiff was < d 
to Im paid his 80 per cent, of the value of the work and labour 
done at the expiration of each period of two weeks computed 
from the 15th of May, 1912, up to the last period preceding 
the fire. On this basis the plaintiff became entitled to his first 
estimate on May 29th, the second on June 12th, and no further 
« ist i mat es thereafter. The plaintiff, as before stated, rendered 
a statement for the first two estimates at $400, being for laltour

0

29

25
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to exhibit 1, and was paid $220 by the defendant. This pay 
ment fully satisfied all moneys payable under the contract at
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that date, namely June 12th, 1912. The next estimate or periodi 
cal payment could not become due, according to the contract, 
until the 2fith day of June, 1912, and unfortunately for 'tin- 
plaintiff the fire occurred on the 24th of June, just two days 
before an estimate for a further 80 per cent, could be demanded
under the contract.

Applying the principle of law affirmed in the cases I have 
before referred to, and which in no way conflict with the judg­
ment of the Supreme Court in Collins liny /{lifting Co. v. New 
York and Ottawa It. Co., 32 Can. S.C.R. 21 fi, I must hold that 
the plaintiff cannot recover for the value of the work done and 
material supplied since the date of his last estimate on June 
12th, either upon the special contract, or upon a quantum 
meruit, as there is no evidence to shew a new agreement to pay 
for the work already done. There is nothing in the contract 
between the parties to take the case out of the principle of law 
as stated by Blackburn, J., in Appelby v. Myers. L.R. 2 C.P. 
6Si, tifiO :—

We think that, on the principle of English law laid down in Ciitln 
v. Potcell, 6 T.R. 3*20, and other cases, the plaintiffs having con 
traded to do an entire work for a specific sum can recover nothing 
unless the work be done, or it can be shewn that it was the defendant’- 
fault that the work was incomplete or that there is something to 
justify the conclusion that the parties have entered into a fresh con

This principle would, of course, he controlled in the present 
case by the express stipulations in the contract as to pay men is 
and would not disentitle the plaintiff to recover from time to 
time his periodical estimates as they became due; but it seems 
to me that it does apply to the plaintiff’s claim in this action 
and prevents his recovery.

There is no suggestion in the evidence, nor is it contended 
by the plaintiff, that the defendant was responsible for the non 
performance of the plaintiff’s contract.

I hold, therefore, that the plaintiff cannot recover, and dis 
miss the action with costs.

Action dismissal.
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CARSTAIRS v. CROSS.
Re EDMONTON ELECTION.

( Decision No. 3.)

Alberta Supreme Court, Hart'cy. fStuart, Simmon», amt Wahh,
Den mber 20, 1012.

1. Elections (8 IV—90)—Contests—Jurisdiction—Controverted Elec­
tions Act (Ai.iierta)—Qualifications of petition».

Under section 3 of the Controverted Elections Act (chapter 2. Al­
berta. 1007). providing for the bringing of a petition to set aside an 
election by “any duly qualified elector of the electoral district in 
which the election was held,” the fact that the evidence of the qualifica­
tion of the petitioner offered Indore the court was directed to his quali­
fication existing at the time of the election instead of the date of the 
filing of the petition, is no objection, since there is nothing in the 
section which directly specifies the exact time at which the qualification 
of the petitioning elector must exist and it is therefore o|*-n to the 
court to put such an interpretation upon the section as is most con­
sonant with the spirit and general intention of the Act. (Ver Stuart.
J.)

[Carstairn v. Cron», He Edmonton Election (Decision No. 2), 7 I). 
L.R. 192, affirmed on an equal division.]

2. Elections (8 IV—on)—Contests—Jubmmction—Elections Act (Al-
bkbta)—Prima facie biuht of person whose name is ox list to 
vote—Burden of shewing disqualification.

Under section 103 of the Elections Act (Alberta), providing that 
“every voter shall he entitled to vote whose name is on the voters' 
list and has not been erased therefrom in accordance with the foregoing 
provisions of sections 88 to 104. both inclusive, of this Act.” when once 
it is established that a person's name is on the list and has not been 
erased therefrom, his qualification to vote is at least primd fane estab­
lished and the burden of proof is on the person contending that he is 
not duly qualified to establish that contention. (Per Stuart. J.)

[Carntaira V. Cron», He Edmonton Election (Decision No. 2), 7 
D.L.R. 192, affirmed on an equal division.]

3. Elections (8IV—90)—Contests—Jurisdiction—Controverted elec­
tions—Controverted Elections Act (Alberta)—Application to 
SET ASIDE PETITION AGAINST ELECTION ON PRELIMINARY OIUECTIONS 
—Burden of proving disqualification of petitioner.

On an application under section 10. of the Controverted Elections 
Act (ch. 2 of Alberta. 1907) to set aside a petition against the appli­
cant’s election, on preliminary objections, the burden of proving the 
disqualification of the md it inner is upon the applicant. (Her Stuart,
J.)

fBiriffliri V. Cron*. He Edmonton Election ( l>ecision No. 2), 7 
D.L.R. 192. affirmed on an equal division.]

4. Evidence ( | IV—90)—Application to set aside petition against
ELECTION UNDER CONTROVERTED ELECTIONS ACT (ALBERTA)—JUDI­
CIAL NOTICE THAT PETITIONER IS NOT JUDGE OF SUPREME COURT OR
of District Court.

On an application to s«*t aside a petition ag.iinst the applicant's 
election on preliminary objections, where one of the grounds of objec­
tion provided for by the Controverted Elections Act. section 10 (chap­
ter 2 of Allierta. 19o7) is that the petitioner is a judge of the Supreme 
Court or of one of the District Courts, the court is entitled to take 
judicial notice of the fact that the petitioner is not the holder of sueh 
an office. (Per Stuart. J.)

(Carntairn v. Cronn, Ite Edmonton Election (Decision No. 2), 7 
D.L.R. 192. affirmed on an equal division.] 
t24—8 D.I..R.
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ALTA. 5. Elections (8 IV—90)—Corrupt practices—Presumption—Contro­
verted Elections Act (Alberta).

S. C.
1912

On an application to set aside a petition against the applicant's 
election on preliminary objections, where one of the grounds of the 
objections provided by the Controverted Elections Act, section In

CAB8TAIR8 (chapter 2. of Alberta, 1907), is that the petitioner was guilty of cm 
rupt practices under the Act. there is a presumption of innocence in 
favour of the petitioner. {Per Stuart, J.)

r('arstairn v. Cross, lie Edmonton Election (Decision No. 2), 7 
D.L.R. 192. nfiirmed on an equal division.]

6. Elections (8 IV—90)—Controverted elections—Controverted Ei.k
tions Act ( Alberta )—Application to set aside petition 
against election on preliminary objections—Insanity oe peti 
tioneh—Presumption of sanity.

There is a presumption of sanity in the petitioner’s favour, on an 
application to set aside a petition against tlie applicant’s election on 
preliminary objections, where one of the grounds of objection provided 
by section 10 of the Controverted Elections Act (chapter 2 of Alberta, 
1907 ) is that the petitioner is an inmate of an insane asylum, and the 
petitioner h not called upon to prove that he was not suffering from 
such a disability. {Per Stuart, J.)

|t'arstairs v. Cross, lie Edmonton Election (Decision No. 2), 7 
D.L.R. 192, affirmed on an equal division.]

7. Elections (8 IV—90)—Controverted Elections Act (Alberta)—Suf­
ficiency of deposit by solicitor.

Under section f> of the Controverted Elections Act (chapter 2 <>f Al­
berta. 1907) providing that the person bringing a petition to set aside 
an election shall at the time of tiling such petition deposit with the 
clerk the sum of $000. a deposit of the money by his solicitor is sufliei- 
■ nt. i /’./• Stuart, .r. i

1 Cantairs v. C/oss. lie Edmonton Election (Decision No. 2), 7 
D.L.R. 192. affirmed on an equal division.]

Statement Appeal from the judgment of Scott, J., Carstairs v. Cross, 
lie Edmonton Election (Decision No. 2), 7 D.L.R. 102, dismiss­
ing the respondent’s application to set aside the petition against 
his election on preliminary objections.

The appeal was dismissed by an equally divided Court.
0. M. Biggar, for the respondent.
C. F. Newell, for the petitioner.

Harvey, C.J. Harvey, C.J. :—1 agree with the conclusion reached by ray 
brother Simmons that the petitioner did not satisfy the burden 
that was on him of proving his qualification as a voter. 1 have 
no doubt that the qualification has reference to the actual elec­
tion which was held but, under sec. 104, there are both positive 
and negative elements necessary to establish such qualification. 
The learned Judge below held that he had satisfied the burden 
that was on him because it was not necessary for him to prove 
the absence of the disqualification. The petitioner in the appeal 
argued strenuously that this view was correct. Such being the 
view of a Judge and a counsel, the Court surely could not infer 
that when the petitioner stated that he was qualified he meant 
to include that he was not disqualified and if he did not there is 
nothing it appears to me to shew that he was not disqualified 
and the proof therefore lacks an essential element.
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I have some doubt as to whether the petitioner should be 
offered the right to supplement the evidence by further evid­
ence as was done in the Morris Election case (1907), 17 Man. 
L.R. 330. 6 W.L.R. 742, because he did not ask for such pri­
vilege either below or here. In view, however, of the opinions 
of the other Judges it is not necessary for me to decide this 
point.

I also have considerable doubt on the point of whether the 
petitioner has satisfied the burden raised by the 3rd objection, 
namely, that the deposit was not made in accordance with the 
requirements of the section.

The contention is that, owing to the terms of the section, it 
must be shewn that the deposit was made by the petitioner by 
being made by his authority. If no question had been raised 
I think it would be assumed that having been made by his agent 
and solicitor it was made by his authority but that would be 
only prima facie evidence which the respondent would be at 
liberty to meet. He was refused the right to meet this by cross- 
examination. If the petitioner had stated that he knew nothing 
al>out the deposit and had given no authority to make it I 
question whether it could be said to be made by him. It is not 
perhaps difficult to suppose the ease of a political organization 
preparing a petition and giving it to an elector and asking him 
to sign it, telling him it is a mere matter of form and that he 
will have nothing further to do with the matter. Under these 
circumstances it is doubtful whether it could be said that the 
petitioner makes the deposit. It is true the primary purpose of 
the deposit is security for the respondent’s costs but likewise 
the primary purpose of the petition is to contest the respon­
dent’s right to the seat and the Legislature has seen fit to say 
that only certain persons are at liberty to do that. There are 
laws against champerty and maintenance and it may be that 
the Legislature in framing the section as it did had in view the 
intention of making the petitioner a real rather than a nominal 
contestant.

For the same reason, however, as mentioned with respect to 
the other ground of objection it is not necessary for me to reach 
a definite conclusion on this point.

I agree that none of the other grounds of appeal should 
be sustained.

Stuart, J. :—With regard to the objection that the evid­
ence of the qualification of the petitioner offered before Mr. 
Justice Scott was directed to qualification existing at the date 
of the election instead of at the date of the filing of the peti­
tion I am of opinion that such an objection is untenable. Sec­
tion 3 of the Controverted Elections Act says that “any duly

ALTA.
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was held may petition.” There is nothing in the section which 
directly specifies the exact time at which the qualification of the 
petitioning elector must exist. In such a ease I think it is open to

('AB8TA1HS the ( ourt to put such an interpretation upon the section as is 
most consonant with the spirit and general intention of the Act.
The public proceeding into the validity of which an enquiry is to 
be instituted by means of the petition was the election itself. It 
seems to me to be beyond all question that the date of that 
public proceeding should be taken as the date for fixing the 
qualification of a person who is given the right to attack its 
validity. So far from Form A. of the schedule being incon­
sistent with the statute it appears to me to be quite in accord 
with the most natural interpretation of the statute itself.

With respect to proof of qualification I am content to rest 
my judgment upon the words of section 103 of the Elections 
Act which says:—

Every voter shall lie entitled to vote whose name is on the voters' 
list and has not been erased therefrom in accordance with the fore­
going provisions of sections 88 to 104 both inclusive of this Act.

The enumerators’ list as finally revised at the polling was 
produced and it bears the following entry:—

Carstairs, XV. F. YV., Broker—Windsor—B. L.—Sworn.

In the first place I think the identity of the petitioner with 
the person described in this entry is sufficiently established. 
Counsel for the respondent at the hearing before Mr. Justice 
Scott stated that he was satisfied that the petitioner’s name was 
on the list. The initials are peculiar and correspond to those 
of the petitioner. The petitioner gave his residence for the past 
four years as the Windsor block in Edmonton and we have in 
the entry the word “Windsor” apparently describing the resi­
dence of the voter referred to. I think it would be mere quib­
bling to refuse to be satisfied as to the identity of the petitioner 
with the person referred to in this extract from the list.

Now, owing to the wording of sec. 103 which I have quoted, 
it seems to me that, when once it was established that the peti­
tioner’s name was on the list and had not been erased there­
from, his qualification to vote was, in reality, established. Cer­
tainly it was established at least prima facie and sufficiently to 
shift the burden of proof upon the respondent in the petition.
I am not overlooking the fact that sec. 103 uses the words

whoHC name is on the liât ... in accordance with the foregoing 
provision# of section 88 to 104 both inclusive of thi# Act,

and it may be argued that it must still be shewn affirmatively 
that the petitioner’s name was on the list in accordance with 
the provisions of sec. 104 which sets forth the general qualifi-
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cations of voters and concludes with the words, “nud who are
___t vlsns-iimlifizwl iiti/1/tn uni* oP tlin nuainomno /X V ttna Aof ' lint

it is to ho observed that what sec. 103 refers to are “the fore­
going provisions” and sec. 104 is not a foregoing provision at 
all. It is a subsequent one.

There arc no “foregoing provisions” of see. 104.
If, however, this he thought to he in itself an approach to smart, j. 

quibbling I have now no hesitation though for some time l did 
entertain considerable doubt, in saying that I concur with the 
view of Mr. Justice Scott that the burden of proving the dis­
qualifications was in any case upon the applicant, the respon­
dent in the petition. I have looked very carefully through all 
the sections of the Elections Act and I find hut very few dis­
qualifications which are not the result of an act which is made 
an offence. The disqualifications generally are set forth in 
sec. 10 of the Act which I think applies to the election in ques­
tion although sec. 11 does not. Speaking generally, the dis­
qualifications consist in being either (1) a .Judge of the Sup- 
rune Court or of one of the District Courts; (2) an Indian;
(3) a person in prison for a criminal offence or who has been 
guilty of corrupt practices under the Act; (4) an inmate of 
an insane asylum. I think Mr. Justice Scott was entitled as we 
are entitled to take judicial notice of the fact that there is no 
one by the name of William Frederick Wallis Carstairs who was 
on the 27th of May last, a Judge of this Court or of any of the 
District Courts of this province. The petitioner swore he was 
not an Indian. With regard to disqualification on account of 
corrupt practices or for an infringement of the provisions of 
section 277 it is to he observed that very severe penalties are 
imposed by the Act for a violation of the provisions 1 speak of.
In many cases imprisonment for a fairly long term is imposed.
Now, for myself, I think there should be a presumption of in­
nocence in such a case and that no petitioner should be called 
upon to disprove seriatim his guilt under all these various sec­
tions. I think this rule should also apply in his favour so as to 
relieve him of the burden of proving that he was not in gaol for 
a criminal offence at the date of the voting or during the pre­
paration of the list. This covers every disqualification in the 
Act except that of being an inmate of a lunatic asylum, lien- 
too, 1 think there is at least a presumption of sanity in the peti­
tioner’s favour and that he was not called upon to prove that he 
was not suffering from such a disability. With respect to the 
question of corrupt practices I observe also that the appli­
cant raised this matter directly as his 6th ground of objection 
and then withdrew it which to some extent, at least, must have 
put the petitioner off his guard even if it could not be taken as 
an admission.
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On the argument 1 had some doubt as to whether the ques­
tion of the petitioner’s age had been properly covered by the 
evidence. He only gave his age as being more than 21 years it 
the time of giving his evidence. Rut I think the learned Judge 
who heard the evidence was entitled to take account of the ap­
pearance of the petitioner in the box and to infer from that 
that he had attained his majority some years before. The mat­
ter is not mentioned in his judgment and the particular objec­
tion was not really pressed on the argument before us. I think 
that we are entitled to assume that he did derive assistance 
from the appearance of the petitioner and that effect should 
not now he given to the objection.

Another objection taken was that it was not proven that the 
petitioner had made the deposit of $500 in accordance with the 
requirements of the Act. The Act, in section 18 provides that 

the petition and all proceedings thereunder shall lie deemed a cau-c 
in the Court in which the petition is filed and all the provisions of 
the Judicature Ordinance or of any Act hereafter passed or rules of 
Court hereafter promulgated ... so far as they are applicable 
and not inconsistent with the provisions of this Act shall lie appli­
cable to such petition and proceedings.

This, I think, gives the petitioner a right to do by his solici­
tor any act during the progress of the cause which he is re­
quired to do to as full an extent as such an act could in a similar 
case be done by a party’s solicitor in an ordinary action. Mr. 
Newell swore he was the petitioner’s solicitor and that when 
he filed the petition he deposited $500 with the clerk. To say 
that this is not a compliance with the terms of sec. 5 which says 
that the petitioner shall at the time he files such petition de­
posit with the clerk the sum of $500 would seem to me to be as 
absurd as to say that when a plaintiff is ordered to give security 
for costs by a bond or by depositing a certain sum in Court the 
security is not “given by” the plaintiff if his solicitor goes and 
deposits the required amount. I can discern no logical dis­
tinction between the two cases. This objection therefore can­
not, in my opinion, be sustained.

With regard to the remaining objections I think they may 
properly be disposed of by an application of the maxim de 
minimis non curat lex.

The appeal should, in my opinion, for these reasons be dis­
missed with costs.

Simmons, J. :—This is an appeal against the judgment of 
Mr. Justice Scott, Carstairs v. Cross, lie Edmonton Election 
(Decision No. 2), 7 D.L.R. 192, dismissing the respondent’s 
application against the petition on preliminary objections. Sec. 
10 of the Controverted Elections Act. eh. 2 of Alberta, 1907, 
provides that within twenty days after service upon the respon-
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dent of a petition Jo set aside his election, that he may apply to ALTA, 
a Judge to set such petition aside on any of the following g c 
grounds :— 1912

(1) That the petitioner is not qualified to file u petition. <
(2) That the petition was not filed within the pre<erilied time. * arstaibs 
(.3) That the deposit has not lieen made as provided in sec. 6 ('bons.

hereof. ——
(4) That the petition does not, on its face, disclose sulllcient ximmon*.J 

grounds or facts to have the election set aside, or declared void.
(5) That service of a copy of such petition has not been made on 

him, as herein described.
In the application under this section, before Mr Justice Scott, the 

following grounds, in addition to those above set out were taken by 
the respondent.

(6) That the petitioner was guilty of corrupt practices at and 
during said election, and is, therefore, unqualified to file a petition.

(7) That the returning officer has not returned the re*|»ondent as 
being duly elected, and therefore no petition lies.

(8) That the notice prescribed by sec. 119 of the Territories Elec­
tion Ordinance has not been complied with.

(9) That when the petitioner affixed his signature to the petition, 
he was not aware of the contents thereof, and is not, therefore, in truth 
and in fact a petitioner.

On the return of the summons, it was held that in regard to 
tin- first, second, third, and fifth objections, the onus was on the 
petitioner, and that as to the seventh, eighth, and ninth, the 
onus was on the respondent. The sixth objection was aban­
doned by the respondent. By sec. 3 of the above Act, 
any duly qualified elector of the electoral district in which the 
election was held may petition under the Act against the undue 
return, or undue election of a candidate. Sec. 104 of ch. 3, of 
1909, Alberta, prescribes the qualifications of an elector as fol­
lows :—

All male persons of the full age of twenty-one years, who are 
British subjects by birth, or naturalization, who are not Indians, and 
who have resided in Alberta for at least one year and in the electoral 
division in which they seek to vote for at least three months iminedi 
ately preceding the date of the issue of the writ of election and who 
are not disqualified under any of the provisions of the Act.

The grounds taken in the appeal from the judgment herein are 
under three heads, namely:—

(а) That qualification, at the date of issue of the writ, did not 
imply qualification at the time of signing the petition by the peti­
tioner, and qualification at the latter date must be established.

(б) That the deposit was not paid by the petitioner of the sum of 
five hundred dollars as security for ros|K>ndent’s costs, as required by 
sec. 5 of the Controverted Elections Act, and

(e) That the petitioner must establish not only that he 1* qualified 
to vote, but also that he was not disqualified under any of tlie pro­
visions of the Act.
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served that the second section of schedule “A” of the Contro­
verted Elections Act sets out that: “The petitioner was a duly 
qualified elector at such election.’’ Sub-sec. 9 of sec. 2, of eh.Cakhtairk

i\ 3, 1909, defines an elector as follows:—
An elector or voter means any person entitled to vote at an elec­

Simmon», J. tion under the provisions of this Aet.

It seems quite obvious that see. 3 of the Controverted Elec­
tions Act, when read with sec. 4 of the same Act and sec. 2 of 
schedule “A” of said Act, cannot mean anything else than a 
qualified elector at the time the writ of election was issued. 
Sec. 4 enumerates the requirements of the petition as follows :—

(а) The right of the petitioner to the petition.
(б) The holding and result of the election in general terms.
(e) In a brief form, the facts ami grounds relied on to sanction 

the prayer.

It seems clear that the words “qualified elector” in sec. 2. 
must relate to “(6), the holding and result of the election in 
general terms,” in sec. 4 of the Act. As to the second conten­
tion, that the petitioner must himself make a deposit, the ob­
jection is set out by Mr. Biggar on page 13 of the case:—

In case your Lordship is under any misapprehension, my con­
tention shortly is this; that the petitioner must himself provide the 
money, make the deposit.

On the argument before this Court, counsel for the respon­
dent modified this somewhat by holding that the petitioner must 
personally authorize the deposit. The object of the deposit is 
to secure the costs of the respondent if the petition fails or 
costs are awarded against the petitioner. Section 18 of the 
Controverted Elections Act provides that

The said petition and all proceedings thereunder shall be deemed 
to be a cause in the Court in which the said petition is filed and nil 
the provisions of the Judicature Ordinance, or of any Act hereafter 
passed, or rules of Court hereafter promulgated by competent author 
ity in substitution for or amendment of the Judicature Ordinance, or 
of the rules of Court therein contained, in so far as they are appli­
cable and not inconsistent with the provisions of this Act. shall he 
applicable to such petition and proceedings.

If the Legislature intended to make a special exception in 
regard to sec. 5, having in view the exclusion of a solicitor from 
acting for the petitioner in matters of procedure, it would have 
been clearly set out. As an instance, take see. 8 of the Act, 
which says:—

The petitioner shall endorse on the petition filed with the clerk 
and on the copies thereof, served on the respondent, an address for
service, etc., etc.,
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and it is not seriously contended that this may not lie done by 
the petitioners counsel. Then why cannot his counsel make 
the deposit for him? To contend anything less, would be t.o put 
an arbitrary, restricted interpretation on sec. 5 quite incon­
sistent with the practice applied in other sections of the Act. 
As to the third objection taken on this appeal, the judgment 
appealed from is as follows:—•

The petitioner testified that lie was <|iinlified and entitled to vote 
at the election and in view of that statement, and, in view of the fact 
that he has also shewn affirmatively that he was possessed of the 
qualifications referred to in sec. 104, I am of the opinion that it was 
not incumbent upon him to negative his disqualifications under any 
of the other 299 sections of the Act. The statement that he was 
qualified in itself negatives any such disqualifications and the onus 
of proving such disqualifications was thereby shifted to the respon 
dent.

I agree with the contention that it was not required of 
the petitioner to go through all the sections of the Act seriatim 
and allege that he was not disqualified under each one. But 
the grounds on which the conclusions above recited are based, 
seem to me to be entirely inconsistent with the conclusion ar­
rived at. I refer particularly to the statement:—

In view of the fact that he has also shewn allirmatively that he 
was possessed of the qualifications referred to in sec. 104.

Why should qualifications and disqualifications be severed 
when they are so completely knitted together in sec. 104?

Why are qualifications to be put in a class of their own and 
disqualifications to be relegated to such a secondary position 
that they are to be presumed in favour of the petitioner? The 
reading of sec. 104 plainly warrants no such separation and no 
such qualification as to their relative value. The fact that the 
last qualification is put in the negative form does not detract 
from its importance. Nor does it take away the necessity of 
its assertion and proof. The petitioner was bound to declare 
he was not disqualified under any of the provisions of the Act. 
If he had made this declaration, lie would have eompleted his 
proof of qualification under the Act in so far as the onus was 
on him, but his failure to do so is fatal to his contention, that 
lie has satisfied the requirements of this section. For this reason 
1 am of the opinion that the appeal should be allowed with costs.

The proceedings were in accordance with the provisions of 
the Act, on the return of a summons to set aside the petition, 
hut it seems to me they are analogous in a considerable degree 
to an application by way of summons in a civil action, to strike 
out a part or a whole of the pleadings of either party and in 
such cases, although the application is successful, it does not 
follow as a matter of course that the action is dismissed. If
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the successful party can be compensated in costs an amendment 
is usually allowed to enable the unsuccessful party to properly 
set out his claim or defence. I think the same procedure should 
be followed in this case, and on the petitioner paying the costs 
of this appeal and of the application appealed from he should 
have leave to adduce further evidence to support his qualifica­
tion and the hearing of the respondent’s application should, 
in the event of payment of said costs, be referred back to the 
Honourable Mr. Justice Scott for this purpose.

Walsh, J. :—I concur in the result with the judgment of 
Stuart, J.

Appeal dismissed by an equally divided Court.

MURRAY v. COAST STEAMSHIP COMPANY.

British Columbia Court o/ Appeal, Macdonald, C.J.A.. Irvidartin, and 
(lallihcr, JJ.A. Xovcmber 5, lvi2.

1. Master and servant (8 11)—15)—Aiii.euudikd seaman—Duty to work
on Sundays.

It is the duty of an ablebodied seaman in service on a ship to obey 
the muster of the ship, and he cannot refuse to work at cargo on Sun 
days simply to vindicate a principle against Sunday work.

[Lord’s Day Act, ILS.C. 1900, ch. 153, sec. 6, referred to.]
1 Master and servant (8 I 0—13)—Servant’s wages— Discharge roe

DISOBEDIENCE—RESULT AS TO WAGES NOT YET ACCRUED.
A contract for service contains an implied comiition that if faith­

ful service is not rendered the master may elect t" determine the con­
tract, and where that right is projierly exercised by the master dur­
ing the currency of the servant's salary, the servant has no remedy, 
that is to sav. he cannot recover salary which is not due and payable 
at the time of his dismissal, but which is only to accrue due and 
liecome payable at some later date, and on condition that he had ful 
filled his duty as a faithful servant down to that later date. (Dictum 
per Irving, J.A.)

3. Sunday ( $ III H—23)—Emergency—Meaning oe word as applied to
WORK ON A SHIP—LORD’S DAY ACT.

As to “oases of emergency in connection with transportation,” as 
applied to an ablrfiodied seaman at cargo work on a ship, the word 
“emergency” must lie given an elastic and varying meaning according 
to the circumstances, especially in the ease of vessels engaged in tlie 
coasting trade in dangerous waters where conditions of wind, tide, 
and weather must be carefully considered la-forehand and duly pro 
vided for by the master, so as to insure, as far as possible, the safety 
of the vessels and those on board.

|laird's Day Act, R.S.C. lOOfi, ch. 153, secs. 6, 12 (h), referred to.]
4. Sunday (f III B—15)— Lord'h Day Act—Sunday work—Substituted

HOLIDAY.
Where the substituted holiday provided for by the Lord's Day Act 

is being claimed, it is the duty of the employee to do the work and 
then demand the substituted holiday during the next six days.

[Lord’s Day Act, R.S.C. 1906, ch. 153, sec. 6, referred to.]
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Appeal by the plaintiffs from the judgment of MeIunes. 
County Court Judge, in an action to recover the balance due 
for wages.

The appeal was dismissed.
McCrouan, for appellant.
Harold Robertson, for respondent.
Macdonald, C.J. :—I would dismiss this appeal.

Irving, J.A. :—The plaintiff eues for $12.20, being the bal­
ance due him for wages.

The plaintiff shipped on the 26th August with the defend­
ants as able bodied seaman at $45 a month and hoard, to serve 
on the defendant’s S.S. “British Columbia.”

The amount. 12.20, is the difference between 25 days’ wages 
at $1.50, less $12.20, that being the amount deducted by the 
master on discharging the plaintiff on 19th September, for 
moneys paid to longshoremen hired by the master to perform 
the plaintiff’s work on three separate occasions when the plain­
tiff refused to work. The occasions as charged are: 9th Septem­
ber (Saturday) 6 hours at 50c.—$3.00; 10th September (Sun­
day), 17th September (Sunday). On the 9th September plain­
tiff says he refused to work after (i p.m., he was tired; that he 
thought as he had been employed all day he had done enough. 
On the 10th (Sunday) when the ship arrived at Seehart at 3 
p.m., he refused to assist in discharging cargo because it was 
Sunday. On the 17th (Sunday) when the ship arrived at Vic­
toria at 10 or 11 a.m., lie again refused to assist in discharg­
ing cargo because it was Sunday.

This vessel was in the coasting trade. Its home port appears 
to be Vancouver, B.C. According to the evidence for the de­
fence, which seems to have been accepted by the learned trial 
Judge, the plaintiff hail been notified when he signed the articles 
as an able bodied seaman, that his duties would he those of a 
deck hand, handling cargo when required. It was night and 
day work, and Sunday work.

The plaintiff seems to have accepted this view of his duties 
at first, but afterwards to vindicate a principle, viz., that he was 
not required to work on Sundays or after six o’clock, declined 
to work. The Lord’s Day Act, ch. 153, of Rev. Stats, of Can­
ada, was relied upon as justifying the plaintiff’s refusal to work 
on Sunday. The 6th section seems to contemplate the employ­
ment of men on Sundays on any work “in connection with trans­
portation,” and provision is made for making up to the em­
ployee so working, a holiday during the week. This section 
does not seem to have been considered by the plaintiff until 
after he left the defendants’ service, liecause we have no sugges­
tion that he would work if promised the statute-given holiday.
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lie undertook to refuse to work on Sundays regardless of the 
commands of his employer. lie arrogated to himself the right 
to say whether it was necessary for him to work. 1 do not think 
the law of Master and Servant, or The Lord’s Day Act ever 
contemplated such a step. It is the duty ot' the employed to 
obey the master of the ship. It may be that masters may make 
themselves liable to the penalties of the Act if they do not give 
the statutory holiday, but I can see nothing to justify the action 
of the able bodied seaman or deck hand in refusing to work at 
cargo in order to vindicate a principle. The learned County 
Court Judge thought the defendants were justified in deducting 
from the plaintiff’s wages the sums they had paid to others who 
did the work lie had undertaken to do, and that in paying him 
for his actual time they had done all that they were required 
to do.

It is, I think, well to point out that the law of Master and 
Servant does not contemplate any such liberal settlement with 
a servant who has l>een guilty of disoliedience of such a char­
acter as to justify his discharge. In my opinion the plaintiff’s 
conduct amounted to that. The refusal to work was the result 
of a conspiracy. Where a person employed is guilty of dis­
obedience, such as to justify his discharge, he cannot recover 
by action for the time of his actual service. Even a contract of 
sendee contains an implied condition that if faithful service is 
not rendered the master may elect to determine the contract. 
If that right is properly exercised by the master during the 
currency of the servant’s salary, the servant has no remedy, 
that is to say, he cannot recover salary which is not due and 
payable at the time of his dismissal, hut which is only to accrue 
due and become payable at some later date, and on the condition 
that he had fulfilled his duty as a faithful servant down to that 
later date.

Martin.j.a. Martin, J.A.:—Tim plaintiff shipped at Vancouver as a 
deck hand on the S.S. “British Columbia” on a coasting voyage 
from Vancouver to Victoria, west coast of Vancouver Island. 
Prince Rupert and way ports hack to Victoria, as we are in­
formed though it is not exactly shewn on the evidence. The 
learned trial Judge has found, on evidence which supports his 
finding, that the contract was that plaintiff agreed “to handle 
cargo on Sundays, and after fi p.m. if required,” but that he 
broke his contract for no valid reason, and, therefore, the de­
fendant company was entitled to make a deduction from his 
wages.

It is clear that the plaintiff cannot succeed in any event as 
regards his refusal to work on week days after fi p.m., but as 
regards Sundays he relies on see. f> of the Lord’s Day Act, and 
contends that as the cases in question were not ones ‘‘of emer-
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geney” he should have been allowed “during the next six days 
of such week twenty-four eonseeutive hours without labour.”

1 remark first, as to the word “emergency” that in the case 
of ships it obviously will have to lie given an elastic and vary­
ing meaning according to the circumstances, especially in the 
case of vessels engaged in the coasting trade in dangerous waters 
where conditions of wind, tide, and weather must he carefully 
considered beforehand and duly provided for by the master, 
so as to insure, as far as possible, the safety of the vessels and 
those on hoard.

The evidence herein has been so confusedly and insufficiently 
brought out on India If of the plaintiff that it is difficult to form 
an exact and satisfactory opinion of its legal consequences but 
in one of the instances complained of I should be inclined to 
think that there was an “emergency” on his own shewing; and 
clearly with respect to another of them the exception (h) in 
sec. 12, as to a vessel already “in transit when (t.e., on or be­
fore), the Lord’s Day begins,” applies.

Hut even if the whole matter were within see. li, the position 
the plaintiff finds himself in is that though he had agreed to 
work on Sunday yet he comes to this Court and asks for this re­
lief under said section, viz., that the Court will invoke it to 
direct his employer to return him money properly deducted 
under his contract. In my opinion it is clear lie cannot do so 
and the Court will no more assist him in such circumstances 
than it would the defendant if it brought an action to recover an 
amount which it claimed against him under a prohibited con­
tract. If he wished to rely upon the section the proper course 
for him to have token, in a case not of emergency, was to have 
made a request for the 24 hours'substituted holiday, but lie did 
nothing of the kind, and simply relied upon his deliberate in­
tention to break his contract without, as he erroneously thought, 
any consequences to himself. It has been overlooked, I think, 
that the true effect of see. 6 is to recognize that it is “lawful” 
for the employer to require the employee to work if the sub­
stituted holiday is subsequently “allowed.” Unless and until 
that holiday is refused, the prohibition docs not arise. Beyond 
doubt the employee may waive his right to this “allowance.” 
I am unable to discover any merits, legal or equitable, to sup­
port this action.

Galliiier, J.A., concurred in dismissing the appeal.
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Annotation—Master and servant (81C—10)—Justifiable dismissal—Right 
to wages (a) earned and overdue; (b) earned but not payable.

In general, where a contract of employment between a master and his 
servant is for a specific period, dismissal is warranted on the part of the 
master for any act of the servant that is prejudicial to the interests of 
the master, or that is likely to become so, or to his reputation. Actual 
loss is not necessary, it being suflicicnt, from the view point of the law, 
that damage is likely to result from the act complained of.

A servant is bound to act with good faith and to consult the interests 
of his master, and may he dismissed for misconduct injurious thereto, 
though such misconduct does ,not relate to the servant's particular duties. 
It resolves itself into a question: “Has the servant so conducted himself 
that it would be manifestly injurious to the master's interests to retain 
him t”

In the case of Taylor v. Kinsey, 4 Terr. L.R. 178, the plaintiff remained 
in the employ of defendant for four months and twenty-four days, the 
whole period of hiring being for seven months ; he then left the defendant's 
employ without justifiable cause or excuse, and he was held entitled to 
recover all wages remaining unpaid that had accrued up to and including 
tho last preceding wage period, a right of action accruing to the plaintiff 
at the end of each period for any wages thereof remaining unpaid. Judge 
We more, in the course of his opinion, said: “The plaintiff is not entitled 
to lecover for the twenty-four days from Aug. 13. The authorities are 
quite clear on that point, but under the authority of Johnston v. Keenan, 
3 Teir. L.R. 239, tho plaintiff is entitled to recover for the four months 
down to and including Aug. 13, unless the conversation between the par­
ties, the result of which defendant refused to accept, takes it out of the 
decision in Johnston V. Keenan, and of the cases upon which that case was 
decided. I am of the opinion it does not take it out of the decision referred 
to”: Taylor V. Laird, 23 L.J. Ex. 329. and Hutton v. Thompson, 38 L.J.

And where a person was hired for a stated period at a stated sum per 
month, and he left without justifiable cause before the period for which 
he was engaged had expired, but after one or more months had elapsed, a 
right of action accrued at the end of each month, which was not taken 
away by his leaving.

The facts in tho case of Johnston v. Keenan, 3 Terr. L.P. 239, are 
about parallel with those in the principal case, with the infinitesimal 
distinction, if there is any at all, in regard to the period of hiring. In 
the princial case the hiring seems to have been for a voyage from Van­
couver to Victoria, and after stopping at way ports, back to Victoria. In 
the cited case the period for hiring was for “the herding season,” and 
Judge Wet more held that it made no difference whether no time was 
agreed upon or not at which the contract was to expire, as under either 
state of facts on that point, plaintiff was entitled to recover for the wages 
remaining due and unpaid at the expiration of each and every wage period 
preceding his leaving defendant's employ; and the plaintiff could have 
left at the end of any month and recovered unpaid wages to such time of 
leaving, and such right would not lie forfeited by the plaintiff’s subsequent- 
desertion or abandonment of his contract.

In the principal ease the plaintiff was employed at $45 per month for 
a certain voyage, and liefore his first full wage period of a month had
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Annotation (continued) —Master and servant ( § I C—10) —Justifiable dis­
missal—Right to wages (a) earned and overdue; (b) earned but not
payable.

expired he refused to do his allotted work, assigning reasons which formed 
no valid excuse for his refusal to work; on three different occasions the 
master was obliged to hire a stranger to do plaintiff’s work, and the 
master very generously paid plaintiff up to the time of his justifiable 
discharge, deducting the amount the stranger received for the work «lone 
by him. In the words of Irving, J.A., quoted from his opinion therein, 
“the law of master and servant does not contemplate any such liberal 
settlement with a servant who has been guilty of disobedience of such a 
character as to justify his discharge. In my opinion the plaintiff’s conduct 
amounted to that.”

if a person engaged to serve for salary or wages payable at regular 
intervals, and he wrongfully leaves the service «luring a current salary 
or wage period, he may, by action, recover the periodical sums which have 
already accrued, but he cannot recover for any services rendered during 
the broken period and up to the time of leaving: Taylor v. I.airil (1856). 1 
II. & N. 206, 25 L.J. Ex. 320, and Button v. Thompson, 38 L.J.C.P. 225; 
Boston Deep flea Fishery and Ice Company v. .1 nscll, 50 L.T. 345, 30 C'h. 
D. 330.

Charges of misconduct were made against a managing director and he 
was dismissed by the company, which brought an action against him, al­
leging the misconduct ami claiming «lamages and certain accounts. The 
defendant counterclaimed for damages for wrongful dismissal. The 
original charge was not proven upon the trial, but the company did prove 
the «lefendont receive»! a commission from a ship building firm on ships 
built for his company, which was only discovered after defcmlant’s dis­
missal. Defendant superintended the building of the ships, anil it was held 
that he was guilty of such misconduct as entitled the company to dismiss 
him, and the company was not liable in damages, even though he was <li« 
missed for other causes which were not proven, an«l the commission bail 
been received before dismissal and was an isolated case of misconduct on his 
part: Boston Deep Sea Fishing Co. V. A nscll. 30 Ch.D. 339, referred to in 
Taylor v. Kinsey, 4 Terr. L.R. 178; Clark■ V. Capp. 0 O.L.R. 102; Med cor ye 
v. Boss, 5 Terr. L.R. llfl.

In the case of (loold Bicycle Company v. Laishlcy, 35 Can. S.C.R. 184, 
the .Supreme Court of Canada dismissed a motion for leave to appeal from 
the judgment of the Court of Appeal reversing the lower Court, and 
onlcring judgment for wrongful dismissal arising from the following 
facts: plaintiff was employed as selling agent by defendant at a fixe«l 
salary and commission. He was dismissal before his term emled without 
cause ami after large sales hail been made, and sued as for wrongful 
dismissal. It was held he was entitleil to damages as sued fur, ami could 
incluile commissions on prospective sales; and sec Allcroft v. Adams, 38 
Can. S.C.R. 365.

In contracts of employment for continuous service at salary or wages 
for fixed period*. ns yearly, quarterly or monthly, a wrongful dismissal 
during a current period gives a right to compensation «luring the broken 
period up to time of dismissal, as part of damages in an action for breach 
by wrongful «lismissal, or as a debt for a consideration executed; but an
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notion for breach for wrongful dismissal is a bar to a claim for debt : 
Goodman v. Peacock (1850). 10 L.J.Q.B. 410; Routledge v. Ilyslop (I860). 
20 L.J.M.C. 00; Ix>uke on Contracts, tltli ed., 37-38, 041, 700; Re Siva nick 
and Kotinsk»/, 10 O.L.R. 407.

A teacher who has been wrongfully dismissed, may treat his discharge 
as a rescinding of the contract of hiring on the part of the trustees, and 
if he adopts the rescission, he is entitled to his salary pro rata, up to the 
time of his discharge and from thence to the time of bringing the action: 
McPherson v. Trustees, etc., 1 O.L.R. 261, referring to Lilley v. Etivin 
(1848), 11 A. & E.N.8. 742; and see Mcliougal v. Van Allen Vo., Ltd., 1# 
O.L.R. 351; Scott v. Meicbcrry, 3 O.L.R. 252.

No express words are necessary to create a dismissal. In Brace v. Cut 
der, [18051 2 Q.R. 253, the plaintilf was employed by four partners, and 
during the period, two of them retired, and the business was carried on by 
the other two, who were willing to employ the plaintiff for the remainder 
of the period. Plaintiff declined, and the Court of Appeal held that the 
change in partnership amounted to a wrongful dismissal, although award­
ing only nominal damages, the offer of the continuing partners to renew 
the employment on the same terms being considered in mitigation of 
damages. This case is referred to in Burgess v. tit. Louis, 6 Terr. LR. 451.

In Q our many v. Manitoba Club, 1 NV.L.R. 175, plaintiff was employed 
as chef by defendant; about the middle of the term he gave notice lie 
woultl resign at the end of the month, but a few days thereafter, and 
before the end of the month, he was summarily dismissed. lie brought 
an action for wages and damages for dismissal and secured a verdict for 
amount claimed. On apjieal by defendant it was held the dismissal was 
justified, us it was shewn plaintiff had taken articles for his own use 
and accepted presents from merchants dealing with the club.

It is not necessary, in an action for wrongful dismissal for plaintiff 
to allege that he was ready and willing to continue to serve the defendant - 
Bcaucagc V. Winnipeg Stone Co., 14 W.L.R. 575, referring to Odgers on 
Pleading (1906), forms 15 and 19.

Must a master lie aware of misconduct that would justify dismissal at 
the time of the dismissal? On this point the decisions are, or were, con­
flicting. In Cussons v. Skinner, 11 M. & W. 161, 12 L.J. Ex. 347, Baron 
Parke said that it would be necessary for defendant, to justify the discharge, 
to shew that, at the time of the discharge, he knew at least of the act of 
misconduct: this was in 1842, and is supported by other cases down to 1850. 
In this year, however, a different view began to prevail, and in WilLts 
v. Green, 3 C. i K. 50, it was laid down that, if an employer discharge 
his servant, and at that time a good cause for dismissal exists, the em­
ployer is justified, although, at the time of dismissal, the employer did 
not know of the cause. The matter was finally set at rest in 1888 by the 
far-reaching case, above referred to, of Boston Deep Sea Co. v. Anscll, 39 
Ch.D. 339. In this very strong case it is emphatically laid down that 
improper acts previous to the dismissal and then unknown justify it. 
though the acts may have occurred months or years previously; this may
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Master anilnow be considered the law and obtains at least in Ontario and Saskatche­
wan: (ioby v. (Iordnn Ironsides Co., 15 W.L.R. 258. Justitiuhhwan: (Ioby v. Gordon Ironsides Co., 15 W.L.R. 258. Justifiabh

As to the disobedience of the servant the authorities are very clear, dismissal 
Starting with the English case of Spain v. Arnott, 2 Stark. 256, down, the 
rule has been, without exception, followed, that a servant guilty of deli­
berate disobedience may lie discharged by the master, and it is not re­
quired to shew a loss to the master. In Turner v. Mason, 14 M. A \V. 112,
Parke, 13.. said: “It was laid down by Lord Kllenhorough in Spain v. Ar 
nott, 2 Stark 256, and by me in Callo v. Brouncker, 4 C. & P. 518, and 
confirmed by the Court of Queen's Bench in Arnor v. Fearon, 0 A. & E.
548. that the wilful disobedience of any lawful order of the master is a 
good cause for discharge."

In 8 Encyc. of the Laws of England the case of Callo v. Hrouneker, 4 
C. & P. 518, is cited as laying down the proposition that a discharge 
without notice cannot lie justified bv a single act of disobedience, trilling 
in character, but this conclusion is criticised by Judge Wet more in 
Younynash v. Saskateheiran Automobile Co., 16 W.L.R. 268. and who says 
therein that “it does not bear out what the learned author has stated."
The decision in Cusson* v. Skinner, 11 M. & W. 161, 12 L.J. Ex. ill*, is 
explained by Judge Wetmore and l/an«on v. Me Ken, 4 W.L.R. 545, is re­
ferred to.

Where incompetency and insolence of the servant were set up as de­
fence* to an action for wrongful dismissal, and no sufiicient proof was 
given as to incompetency, but it was shewn that a week after the engage­
ment began and when plaintiff applied to the defendant for $25 to re­
imburse him for fare from Toronto, and the employer remarked, “it was 
another case of paying a man who wasn’t worth it," the plaintilf replied 
that defendant would have to prove it In-fore a Court and jury, or similar 
words, whereupon defendant dismissed plaintilf; the expression of plaintilf 
regarded as a disrespectful retort made in an isolated ease, and without 
any unbecoming conduct on any other occasion being shewn, did not 
justify a dismissal: Williams V. Hammond, 42 C.L.J. 574. appeal herein 
dismissed, 43 C.L.J. 75, 16 Man. L.R. 360; Clark v. Capp, » O.L.R. 102 
( D.C. ), 41 C.L.J. 293; Clouston v. Com/, [1006] A.C. 122, 41 C.L.J. 310.

A manager of a restaurant who is employed by the month is not 
entitled to a month’s notice of dismissal; in the absence of custom or 
agreement the notice must only be reasonable, and in order to recover 
damages for wrongful dismissal without reasonable notice the servant 
must shew an effort to obtain and failure to get, other employment: 
l.amberton V. Vancouver Hotel Co., 41 C.L.J. 230; Marks v. Dartmouth 
Ferry Co., 38 N.S.R. 386. 40 C.LJ. 271.

A bartender was employed by a hotel-keeper at a monthly salary from 
December first, and on June 5, following he became temporarily ineapaei 
tated. and, getting a substitute, left the hotel, but returned June 10, when 
he was discharged, receiving wages up to June 5, when Ik* left through 
illness. On an information laid under the Master and Servants Ordinance 
tC.O. 1808, ch. 50), he was awarded five days’ further wages from June 
5 to June 10, the date of dismissal, and an additional month's wages in 

25—8 II.L.R.
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lieu of notice. On an appeal from this order the Court held the discharge 
without notice wan unwarranted and the servant was entitled to wage- up 
to time of dismissal, but there was no jurisdiction under the Ordinance m 
order an extra month’s wages, which could not lie said to be wages due. but 
were the measure of damages for improper dismissal: tloode v. Downiii'i 
Terr. L.R. 605. 40 C.L.J. 710; Denham V. Patrick, 20 O.L.H. 347; Sim* 
v. Harr in, 1 O.L.R. 446 (C.A.).

Where plaintiff was employed as manager, under salary and commi­
sions, and was dismissed upon defendants selling their business before hi- 
contract expired, the plaintiff was entitled to damages for the amount of 
his salary for the unexpired term of his contract, and for commissions on 
proceeds of sales received after his dismissal and which were made liefore 
dismissal : l.aii<hlrg V. Mould Bicycle Co.. 38 V.L..1. 040. 4 O.L.R. 350. i 
versed; Hopkinn v. tJooderhatn. 10 B.C.R. 250, 40 C.L.J. 104.

A salesman entered into a contract for so long a time as bis employer's 
contract with third persons might remain in force; the employer’s con­
tract came to an end by the dissolution of the firm he contracted with. 
In an action for wrongful dismissal the plaintiff obtained substantial 
damages on the theory that the dissolution of the firm operated as a 
wrongful dismissal of the plaintiff under bis subcontract: iilenn \ /fu</./, 
3 O.L.R. 422, 38 C.L.J. 100; .Zone* v. Z/Cw/e Brit ink Refrigerating Co., 2 
O.L.R. 428 ((’.A.); Scott v. Membcrrg, 3 O.L.R. 260; McDougall \. \»» 
Allan Co., 10 O.L.R. 351 ; Bepin v. Turner Lumber Co., 6 Que. P.R. ITS; 
Milan v. Dominion Carpet Co., 22 Que. S.C. 234 ; Landry v. Hurdman. 2.T 
Que. S.C. 378 ; Marion v. Robert$, Q.R. 14 K.B. 23; Bruhean v. Cam lull, 
37 Que. S.C. 271.

A somewhat curious case is that of Turner V. Samlon, ( 1001] 2 K It. 
053. where plaintiff was employed for four year* as a salesman and after 
serving two years defendants refused to provide him with further work,
but notified him to call for salary for following month, when further
instructions would be given him; defendants also notified customers tint 
plaintiff bad no authority to further represent them. Plaintiff then entered 
business upon his own account, and brought an action for wrongful dis 
missal, and secured a judgment, but. on appeal, it was held that there
was no cas<» for a jury as it was within the power of the master, under
the facts of this case, to continue and pay the wages of plaintiff without 
providing him with work. Stirling. .L, however, distinguished en-es in 
which the contract was to “employ,” and that such a contract may imply 
that work is to lie provided by the employer, as in the instance of an a. it 
or a commission agent.

Where the contract for hire was for a year, and the servant bri'u.'lit 
an action for wrongful dismissal, the defendant master, resting on the 
defence that the servant voluntarily left the service, the burden of pr-sif 
of such defence is upon the master: Melnncn v. Fcryunon, 32 X.S.R. 510.
C L-L 450 (N.S.I.

Where the master had the right, under the agreement, to cancel it 
after six months from date, and was made the sole judge as to the manner 
in which the servant did his work, and had the right to dismiss at any
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time for incapacity or breach of duty, ami the servant was dismissed 
within three months for incapacity and disobedience, the master was held 
justified in dismissing the servant at any time for incapacity or breach 
of duty, without notice; that such right was absolute and only required 
to Is* exercised in good faith : Mcltae V. Marshall, 19 Can. 8.C.R. 10, 27 
C LJ. 601.

.idüia v. Gramophone Vo., [1909] A.V. 4*8, 78 L.J.KJ1. 1122, 101 L.T. 
•bill, was an action by a servant for wrongful dismissal, the only 
question on the appeal living the proper measure of damages. It was 
held by the House of Lords, reversing the Court of Appeal, that damages 
in such a case cannot include compensation for injured feelings on account 
of the dismissal or for anticipated difficulty by reason thereof of obtaining 
employment after the expiry of the original term : Heckham v. Dialer, 2 
H.L.C. 606; Sainlon V. Mills, .'ll) L.J.Q.B. 176; Diiinn I v. Fleurg. Q.R. 19 
K.B. .'191 ; Pouilot v. Dassault. 10 Que. V.R. 71; Host/art v. Yrllis, 15 
Que. SA*. 209; Cook' v. School Commissioners, Halifax. :i.*i \ S,||, 405; 
Allcroft V. Adams, .'18 Can. S.C.R. .'165 ; Mcilcorge v. Posa, 5 Terr. L.R. 116.

The onus is on the defendant who seeks to shew, in reducing damages 
for a wrongful dismissal of plaint ill", that plaintiff might have obtained 
other employment with reasonable effort, and a discharged employee is 
not Imnnd to take a position of a lower grade even at the same wages, nor 
need he abandon home or place of residence and go to another country to 
seek employment ; and in arriving at the damages in such r case, specula 
lion may be resorted to, on the chance of the servant getting a new place, 
and to arrive at the best conclusion |H>ssible in view of all the circum 
stances, as to the probable time that will expire la-fore another similar 
engagement, in any ordinary branch of industry, can la- obtained by a 
person competent for the place: Armstrong v. Tgndall Co., 20 Man. L.R. 
2.*)4, 47 C.L.-f. 111. citing Costigan V. MohanI.. 2 Denio 616; ses- also 
Hurgrss v. St. Louis, 6 Terr. L.R. 451; Hcirrtl v. Wheat dig /'lour Co., 8 
W.LR. 273 (Man. I; Parsons v. Chandler, 1 K.L.K. 176 I X.S.) ; I llmann 
V. Yukon Consolidated Go Id Fields Co., 7 W.LR. 118 ( Y.T. i : Dohertg 
V. \ aneout'er Ire Co., 1 W.LR. 252 (H.C.); Gohg v. Gordon Co., 15 W.L 
R. 258 (Sask. ).

A company incorporate»! under the Manitoba Joint Stock Companies 
Art to carry on a quarry business will la* liable for a wrongful dismissal 
of an employee, although the contra»1! is not under seal, following Me- 
Edirards v. Ogilvie, 4 Man. L.R. 1. and by the law of England and Canada, 
a general hiring, no other time being specified nor implied, will Is* presumed 
to Is- for a year, especially at a yearly salary: tturkingham v. Sur re g Co.. 46 
LT.X.S. 885; Hettinger V. McDougal, 9 l .C.C.I*. 4*7. followed; Armstrong 
v. Tgndall Co., 20 Man. L.R. 254. 47 C.L.J. 114.

The case «if the General llill posting Co. v. Atkinson, [19081 | Ch. 517, 
4f C.L.f. .150. was one this tini«- brought by the master to restrain the 
defendant, its f«irmer employee, from entering into trail»* within «s-rtain 
limits, after his dismissal by plaintiff, about which undertaking there was 
no d«*ninl by «k-femlant, who set up his wrongful dismissal as a «h-fence, 
and that by such act plaintiff repmliateil the contract, a ml released him.
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defendant, from the undertaking restricting his right to trade on termina 
tion of his engagement. The lower Court thought that even in face of a 
wrongful dismissal, the plaintiffs were entitled to enforce the undertaking, 
but the Court of Appeal were of a different opinion, and reversed the 
holding below, and dismissed the action. The latter decision was affirmr1 
by the House of Lords, General Hill posting Co. v. Atkinson, [1900] A i 
US, 78 l-. i. (’h. 77. Times 1,1: 178, 15 C.L.J. _’:i7. on the t».. 
set up by defendant, that the dismissal was a repudiation of the contract 
by the plaintiff and hence a release of the defendant from the undertaking 
restricting his right to trade when his engagement terminated.

Where an agreement, between un insurance company and its agent, 
provides that a breach would occur if the said agent did not fulfil con­
scientiously all the duties assigned to him, and in all things look to the 
best interests of his employer, and such agent acts for a rival company, 
such violation is sufficient cause for his dismissal: Eastmure v. Canada 
Accident Ins. Co., 25 Cun. S.C.lt. €91 ; Bain v. Anderson, 28 Can. 8.C.R. 4SI ; 
Hopkins v. Goodcrham, 10 B.C.R. 250; Yarrelmann v. Phoenix Brewery 
Co., 3 BjC.R. 135; Municipality of Xorth Vancouver v. Keene, 10 R.r.R. 
270; Green V. Wright, 1 C.P.D. 691 ; Pearce v. Foster, 17 Q.B.D. 636. 
Guilford V. Anglo French S.S. Co., 9 Can. S.C.R. 303; Blake V. Kirkpatrick. 
0 A.R. 212; Sash v. Meriden Brittania Co., 8 A.R. 080; Priestman v 
Broadsheet, 15 O.R. 558; McIntyre v. Hoekin, 10 A.R. 498; Wilson v. York, 
40 U.C.Q.B. 289; Burnet V. Hope. 9 O.R. 10.

Plaintiff was engaged as a surveyor. Defendant furnished the instru­
ments; defendant's eon came to plaintiff while he was engaged in the 
course of his work (the son having power to act for defendant) and asked 
plaintiff for the key of the instrument box. During the time the plaintiff 
was unoccupied and unable to get the instruments, the defendant's «on 
did not object to plaintiff's idleness, nor offer him the instrument-, but 
told plaintiff to go and set* defendant, miles away ; under the above facts 
plaintiff was justified in considering himself dismissed, and no form of 
words was necessary to that end ; the amount earned may lie recovered 
where the hiring was for a definite time and wages paid monthly, although 
the servant be subsequently dismissed for misconduct: Fcncron v. O'Hi<fe, 
2 Man. L.R 10

Where a choir-master was engaged by defendants and on the first 
meeting of the choir for rehearsal he was unable to perform bis .luties 
owing to being drunk, such conduct on plaintiff's part was justifiable 
cause for dismissal: Martin V. Lane and Churchwardens of All Saints' 
Church, 3 Man. L.R. 314; McEdwards v. The Ogilvie Milling l'o„ 4 
Man. L.R. 1; McEdwards v. The Ogilvie Co., 5 Man. L.R. 77; Giles v. If- 
Ewan, 11 Man. L.R. 150; Crabbc v. Hickson, Duncan <(• Co., 14 P.R. 42.

A clerk who knowingly carries a challenge to fight a duel is guilty of 
such an act as to justify his employer in dismissing him : Dolby v. Kinnear. 
1 Kerr 480, 3 N.B.L.R. 480.

Where a clerk, being employed for a two years' term by his employer 
enters into a partnership for the purpose of carrying on the same bu-i - 
as his employer, he is properly dismissed by his employer, and if anothei 
cause of dismissal exists the employer may avail himself of it at the
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trial, though he was not aware of it at time of dismissal: Tozer v. Ilutchin- U,H*
12 N.B.R. 548 (1 Han.). Justifiable

The defendant agreed to hire plaintiff for three years, at an annual dismissal 
-alary, but dismissed him without cause before the end of the second 
vear. An action for damages was immediately available to the plaintiff 
for the loss sustained by the breach of the entire contract, and was not 
limited to the amount due at the time of the dismissal: Mead v. Doherty,
7 N.B.R. lff5 (2 All.).

A master of a ship is only entitled to reasonable notice that his em­
ployment will be terminated, and what is reasonable notice is a question 
of fact for the trial Judge. In an action in rrm for wages in lieu of dis­
missal, the Court may condemn the ship on its bail for such wages, and 
this to be in the nature of damages for wrongful dismissal, and the fact 
that the vessel grounded, and the master did not inform the owners as 
he deemed it unimportant was no cause for dismissal, but as he procured 
other employment in a week his damage was reduced by the Court :
Kant v. The Ship "dohn Incin” 1 D.L.R. 447, 13 Can. Ex. R. 502.

A professional man is not obliged to look for menial work if he cannot 
find a position equal in importance to that from which he has been dis 
missed wrongfully, and in such case the i r is responsible for pay
ment of the salary for the entire period of the contract, up to the date 
of its expiry, and may also obtain damages in lieu of housing ex|»ensc.s for 
the balance of the contract, where such is one of its provisions : Silver v.
Standard Hold Minea Co., Ltd., 3 D.L.R. 108} Tehb v. Ilairil, 3 D.L.R. 161,
3 O.W.N. 952.

Where a gang of labourers, employed to work on an irrigation ditch, 
lay off work for a day in extremely cold weather, and for that reason 
alone, as they had not prepared for it by providing the necessary clothing, 
such act is not an abandonment of the contract, and in an action for 
wages, bonus and transportation charges, plaintiff was allowed to recover :
Wakuryk v. McArthur, 0 D.L.R. 66.

The principal ease was one in which the agreement contemplated that 
work in all probability would lie required to lie done on a Sunday, and if 
under such a contract the servant refuses to work on Sunday when neces­
sary under the requirements of the nature of the employment, the master 
may be justified in dismissing him : McCurdy v. Alaska Co., 102 111. App.
120.

For a complete exposition of the law defining the rights of a master or 
of a servant under the varying conditions surrounding any particular 
case that may arise, and the corresponding reciprocal rights of the other, 
ms- 26 Cyc. 965 to 1017. article on Master and Servant.

For American cases on the termination of the relation of master and 
servant by dismissal from the master or by abandonment by the servant, 
and the effect on the servant’s com | ten sat ion, see Van Winkle v. Satterfield, 
f>8 Ark. 617, 23 L.R.A. 853; It.R. Co. v. Schaffer, 65 Ohio St. 414. 82 L.R.A.
931; McMulU'n V. Dickinson Co., 60 Minn. 156, 27 L.R.A. 409; Hull v.
School District, 82 Iowa 086, 10 L.R.A. 273; Fisher V. Walsh, 102 Wis.
172. 43 L.R.A. 810; Van lleyne v. Tompkins, 89 Minn. 77, 5 L.R.A. ( X.8.)
524; McKenzie v. Minis, 23 L.R.A. (N.S.) 1003, 132 G a. 323.

D2A
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SASK. EISLER v. CANADIAN FAIRBANKS CO

8. C.
1012

Snvhatehewan Supreme Court. Trial before Lamont, J.
December 27, 1912.

1. Contracts (JVC 3—102) — Rescission — Misrepresentation — Uoud
FAITH, 1 M :

Rescissiou of a contract will lie allowed for a material misrepresen 
tation made l»y the other party, although the misrepresentation may 
have l»een made in good faith in a belief of its truth.

[Derry v. Peek, 14 AX'. 337, applied.]
2. Evidence ( J VI A—.’*15)—Parol evidence as to written contracts—

Verbal repu beni m ion.
Verbal representations, not contained in a written contract, cannot 

be relied upon to defeat it where the contract plainly provides that 
no representation not contained in the contract shall lie binding, but 
in such a case the language of such proviso must be so clear that the 
average man entering into it would know that he was debarring him­
self from relying upon the outside representation.

3. Evidence (J VI A—515)—Parol evidence as to writing—contracts—
Estoppel.

Where a “satisfaction slip’’ is signed by one party to a contract 
for the purchase of an engine, which slip states that the “work done 
and supplies furnished *’ are accepted and satisfactory, such party is 
not thereby estopped from setting up that the engine purchased was 
defective and unsatisfactory, where the party signing did not read 
the slip, nor was it read to him, and his signature was obtained liv 
defendant's agent stating to him that it was a certificate of the time 
•pent by the seller's expert at his place in fitting up the engine.

4. Contracts ( J V-C 3—407)—Rescission op contract—Breach ok con
tract— Damages.

Where a contract for the sale of an engine is rescinded for a false 
representation of a material character made by the defendant's rep­
resentative as to the sufficiency of the engine to do a certain class of 
work, and the contract itself provided that if the engine was not of 
sufficient horse-power to do such work the sellers would forthwith 
supply him with a more powerful engine which would do the work, the 
plaintiff cannot, in addition to rescinding, obtain damages as for a 
breach of the contract.

5. Contracts (JI-E56—103)—Execution—Signature not at end ok
INSTRUMENT, EFFECT OF.

Where a writing relied upon ns an acknowledgment or waiver is a 
printed form with intervening blanks between the various clauses there­
of. a signature placed in one of such blanks is not equivalent to a 
signature placed at the end of the document, and cannot be considered 
as an authentication of a clause which follows the signature so placed.

Statement Trial of an action for the rescission of a contract and lor 
the return of money and notes given thereunder and also for 
damages.

Judgment was given for the plaintiff for rescission only.
C. E. D. Wood, for the plaintiff.
J. A. Cross, for the defendant.

Lament, J. Lamont, J. :—The plaintiff alleges that he was induced to 
buy the engine in question by certain representations made by
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the defendants’ agent, Smith, which representations were untrue 
to the knowledge of the defendants, lie also alleges that at the 
time he purchased the engine it was expressly agreed between 
himself and the defendant company that if the engine pur­
chased was not of sufficient horse-power to do the work required 
they would immediately supply him with a more powerful 
engine; that the engine was not of sufficient horse-power to do 
the work required; and that he requested the defendants to 
furnish him with a more powerful engine, and that they neg­
lected and refused to do so, whereupon he returned the engine 
purchased. At the trial the plaintiff amended his statement of 
claim by adding a paragraph alleging that the defendants had 
re-possessed the engine.

The facts are that in July of 1010 the plaintiff, being desir­
ous of purchasing a threshing engine, went to Winnipeg Fair 
and there interviewed Robert Smith, the representative of the 
defendant company, in reference to the purchase of an engine 
suitable for threshing. The defendants had three portable gaso­
line engines on exhibition, a 15 h.p., a 20 h.p. and a 25 h.p. The 
15 h.p. was attached to a 22-inch Nichols and Shepard sepa­
rator. The plaintiff stated to Smith that he knew nothing about 
an engine but he wanted one that would run either an Avery 
24-inch separator or a Nichols and Shepard 22-inch separator 
and have three or four horse-power to spare. Smith said that 
their 15 h.p. engine would run either of these separators. He 
further stated that it only took 12 h.p. to run a 22-inch Nichols 
and Shepard separator, and that the defendants* little engine 
would run it satisfactorily and have 3 h.p. over. The 
told Smith that he lived in a bluffy country and that the straw 
was long. Smith again assured him that their 15 h.p. engine 
would be sufficient. He said that if the engine did not do the 
work the company would at once give him a more powerful 
one in its place. The plaintiff relied upon the representations 
made by Smith, and signed an order for a 15-h.p. engine. He 
says he signed this order because Smith was the only one who 
would give him the assurance contained in the representation. 
After buying the engine the plaintiff purchased the 22-inch 
Nichols and Shepard separator, which at the time was attached 
to the engine. The engine was delivered, and was started on 
September lb. When it was tried it was found that it was not 
.sufficiently powerful to satisfactorily or adequately operate the 
separator. This was admitted by the defendants' expert, who 
stated, when at the plaintiff's on one occasion, endeavouring to 
make the engine work satisfactorily, that Smith should not have 
sold the plaintiff a 15-h.p. engine but should have sold him a 
20 h.p. one. On October 1 the plaintiff wrote to the defendants 
as follows:— _ ?L
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SASK. Manor, Bask., Oct. 1, 1910.

H. C.
1012

Canadian Fairbanks Co., Winnipeg, Man.
The 15 h.p. engine 1 purchased from you at the fair will not drive 

the separator I have fast enough to do good work. It didn’t do too

Canadian
F AIRMAN KH

- n

bad in oats and barley, but when it has come to the wheat, which is 
long straw, it will not develop enough of power to drive it, ami 1 have 
shut it down and quit running. The grain has never been drier or in 
better shape for threshing than this year, and the rig is no good to 
me. It is simply a waste of time. I would like you to send your

l.nmont. J. Mr. Smith out, us I want a larger or at least a more powerful engine 
to drive the separator, and will pay the difference to get one, but 
would like to have this adjusted at once, as 1 have had to shut down. 
Flense send out Mr. Smith as soon as possible.

Sam Kisleb.

Mr. Smiley, the defendants’ local agent, wrote the above 
letter for the plaintiff. On October 11 the defendants wrote 
that they had arranged to have their expert visit the plaint ill' 
promptly and make a thorough investigation of the engine. 
Between October 1 and October 11 the plaintiff, through the 
defendants’ local agent, had arranged to have Mr. Smith come 
down on October 12. Smith admits he agreed to go, but he did 
not put in an appearance. The plaintiff waited for Smith until 
the 14th, when he returned the engine to Manor, from which 
place he had received it, and wrote the defendants that he had 
returned it, and on the same day ordered another engine from 
another company. The defendants’ local agent notified the 
company that the engine had been returned, and on the 17th 
Smith went down to see the plaintiff. He tried to persuade tin- 
plaintiff to take his engine back and try it with a new pulley. 
The plaintiff refused. Smith then offered to exchange it for a 
20 h.p. The plaintiff says Smith’s offer was to supply a heavier 
engine the following year. Smith in his evidence says his offer 
was to supply it at once, subject to the approval of the com­
pany, as lie did not know if they had any 20-h.p. engines left. 
Cameron, who was also present, testified that he did not think 
any time was stated for the delivery of the new engine. I accept 
the plaintiff’s statement, and find that Smith’s offer was to 
deliver the 20 h.p. next year. I do not see how he could offer 
to moke the exchange at once if he did not know whether or not 
the company had a 20-h.p. engine on hand. The f, having
already ordered another engine, refused the offer for an ex­
change. Subsequently the defendants re-possessed the engin-- 
as appears by their letter of January 19, 1911. On these fa is 
is the plaintiff entitled to succeed?

The contract, as I find, was induced by a representation 
made by Smith that the defendants’ 15-h.p. engine would satis­
factorily operate a Nichols and Shepard 22-inch separator. Tin- 
representation was material and was false. In Derry v. Peek. 
14 A.C. 337, at 359, Lord Herschell said:—

C5C
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Where meission is clnimeil, it i* only neeeesiry to prove that there 
was misrepresentation. Then, however honestly it may have been made, 
however free from blame the person who made it, the contract, having 
been obtained by misrepresentation, cannot stand.
It was, however, eontended on behalf of the defendants 

that the eont met entered into contained a clause which pre­
vented the plaintiff from obtaining the benefit of the rule of 
law as laid down in Ihiry v. Peek, 14 A.C. 337, a l Hive quoted. 
That clause is as follows:—

Said machinery is purchased upon and subject to the following 
mutual and independent conditions, and none other, namely:—

Except as hereinafter provided it is warranted to be made of good 
material and in a workmanlike manner, and if any part of said 
machinery shews defective material or workmanship, within one year 
from «late of shipment, the company agrees to furnish a new part free 
of charge on receipt of part claimed defective, freight charges prepaid, 
if after inspection claim lie proved ; but no liability is assumed, nor 
is the company responsible for damages or delays caused by such «lefee 
tive material ; nor will any allowances for repairs or alterations be 
made, unless same arc made with the written consent and approval of 
the company. Second hand machinery or goo«ls not manufactured by 
this company are not warranted.

The company assumes no liability for non shipment, delay in ship­
ment or transportation. Acceptance by a purchaser is a full waiver 
of any claim for delays in filing this order, arising from any cause, 
and the retention of the above machinery without notice in writing 
delivered to the Canadian Fairbanks Company, Limited, at Winnipeg, 
within ten days after receipt thereof, or any lack of completeness 
thereof, shall he conclusive evidence that the same is complete in all

Failure to fully settle on delivery as above provided, or any abuse, 
misuse, unnecessary exposure in the field, or waste eominitteil or suf­
fered by the purchaser, discharges the company from all liability 
whatever.

The property or title to the above machinery shall not pass to the 
purchaser until the purchase money hereinbefore mentioned, and the 
notes given therefor, or by way of renewal (if any), and interest 
thereon, shall lie fully paid.

Counsel for the defendant argued that the representation 
relied upon by the plaintiff was a condition precedent, and was 
expressly excluded by the above quoted clause ; and in support 
of his argument he cited Sawyer-Mourn v. Ritchie, 43 Can. 
S.C.R. f»14. In that, ease it was held that where the contract 
contained a provision that “there are no other warranties or 
guarantees, promises or agreements than those contained here­
in.” such provision excluded the application of an implied war­
ranty of fitness upon which alone the counterclaim was based. 
Where a man enters into a written agreement which plainly 
sets out that he cannot rely on any representation made outside 
of the writing itself, he must be held to have precluded himself 
from relying upon any verbal representation : but to deprive a 
man of the legal rights which such representation would give

SASK.
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him, tin* bmgimge of the written agreement must In> sufficiently 
clear that the average man entering into sueh contracta would 
know, if he gave it reasonable consideration, that he was debar­
ring himself from relying upon the representation. The words 
used must not be reasonably capable of another meaning eon 
sistent with the retention of his legal rights. In the present ease 
we have to consider whether the language used in the clause 
relied on by the defendants is sueh that the plaintiff must be 
held to have known when he signed the order that he was agree 
ing not to rely on the representation made by Smith. I am of 
opinion it is not. It is true that in one sense the fulfilment of 
a material representation indueing a contract is a condition 
precedent to the enforcement of the contract, but primarily and 
in ordinary language what the plaintiff relics upon is a repre­
sentation made by the defendants’ representative. This, in my 
opinion, the ordinary man won 11 not understand as being 
included in the term “condition.” To exclude that representa­
tion from the operation of the contract it seems that express 
language to that effect must lie used, and that a general nega 
tiving of conditions other than those expressed is not sufficient 
In this ease the plaintiff Isuight this particular engine because 
Smith was the only one of all the machine agents he saw who 
“would give him the guarantee.”

It was also argued on behalf of the defendants that the 
plaintiff had signed a “satisfaction slip” which contains the 
following clause :—

1 hereby accept tht work done and tuipplicM furnished an Hatinfaelory

and was therefore estopped from saying the engine was not 
satisfactory. On the evidence I find that this slip was not read 
over by the plaintiff, nor was it read to him, and that at the 
time it was placed before him for signature the defendants’ 
agent stated that it had nothing to do with a settlement for the 
machine, but was merely a certificate that the expert had spent 
so much time at his place. Further, the signature of the plain­
tiff is above, and not below, the above-quoted clause, and there 
fore cannot he said to authenticate it.

I am therefore of opinion that the plaintiff is entitled to 
succeed. The contract will Is; declared rescinded. The order 
included a grinder as well as the engine, hut as no evidence was 
given in reference to the grinder, and nothing was said about il 
in argument, I take it that it goes with the engine.

The plaintiff also claimed damages. I do not think he is 
entitled to these, as it was agreed that if the engine did not 
work the remedy was to be a new engine and not damages

There will therefore lie judgment for the plaintiff' for if-!'7. 
the notes will he delivered up to he cancelled, and the defend 
ants will pay the plaintiff's costs.

Judgment for plaintiff■
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LEPAGE v BOUCHARD. QUE.

Quebec Court of Review, David non, C.J., Tellier, and Del.orimicr, JJ. 
December 24, 1912.

C. K.
191»

1. Intoxicatinu i iqvor.n ( $ II A—.'10o)—Salk i.u knmk—Knurr to
LICBN8B DEFINED.

A hotvl or rvHlnuriiiit license is n right personal to the original 
licensee, ami aueh license cannot he effectively sohl ami transfvrreil to 
a third party without the approval of the License Commissioners.

| H'ullenbcrg v. Me mon, 1 D.L.R. 212, referred to. |
2. llBOKKHH ( 6 III—30)—IlKOKKKH liKXKKAIJ.Y—CoMI'I NSATION S.M.K OK

LtQlJOIt LICENSE.
Where the licensee of a license trails fera hie only with the consent 

of the License Commissioners agrees to sell this license to a pur 
chaser, the negotiations being carried on by a real estate agent. and 
where the transfer cannot he effected owing to the refusal of the 
License Commissioners to approve the same, there is no sale at all for 
lack of object to the contract, and the agent who negotiated the 
transaction is not entitled to any commission.

|8ee Annotation to Ilu/fner v. Grundy, 4 D.L.R. 531.]

Dec. 24.

Tins whh an appeal from the judgment of I In* Superior Court Statement 
at Montreal, Greenshields, J.. rendered on February 26, 1912, 
whereby the defendant was condemned to pay to the plaint iff a 
commission of $300.

The appeal was \ Davidson, C.J., dissenting.
./. Ü. Lacroix, for plaintiff, respondent.
Laid St. Germain, for defendant, appellant.

Davidson, C.J. (dissenting) : By the judgment under re- c.j.
view, defendants were jointly and severally condemned to pay 
plaintiff, as transferee of Johnson and Grace, real estate agents, 
the sum of $300 for commission on the sab* by defendants to 
Moreau of their restaurant.

Defendants plead that plaint iff is a pretr-nom; that the pre­
tended side was made subject to the transfer of the license to 
Moreau ; that the license commissioners refused to allow tin* 
transfer, as ami Grace well knew would be the case;
that defendants retake possession ami thereby lost money;
that Moreau was well known as a speculator in licenses, and, in 
fact, re-sold even before the refusal of the commissioners.

Plaintiff answers that Johnson and Grace were in no wise 
responsible for the execution of the contract and the payment of 
their commission did not depend on tin* decision of the commis­
sioners.

By a writing, dated January 5. 1907, defendants consented to 
sell their restaurant, situate on the corner of St. Dominique and 
Craig streets, to Johnson and Grace or to one of their customers 
(ou à un de leur clients) for the sum of $10,000, payable as fol­
lows: On taking possession, $2,000; on the transfer of the 
license, $8,000 ; in all. $10,000. Opened stock id’ liquors ami

A2C
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cigars to lie included in the sale; non-opened stock to be inven­
toried at wholesale prices, ami paid for in four monthly instal 
mente.

The writing further declared that they, the defendants, prom 
ised to pay to Johnson and Grace the sum of $300 as commission, 
but they would not he responsible for any other sum which thv 
buyer might promise to Johnson and Grace. The offer was to 
stand open for thirty-six hours. With respect to these stipula 
lions the exact words of the writing are these:—

Nous consent mis do vein I re à MM. Johnson & Grace ou à un de leurs 
clients notre Restaurant situé coin St. Dominique & Craig pour la 
somme de dix mille dollars payable «leux mille «lollars en prenant pos­
session et huit mille «lollars lors «lu transfert «le la licence, Le stork 
ouvert «le Boissons et Cigares est compris dan» cette vente.

Iai stock de Boissons et de Cigares outre le stock ouvert à être 
inventorié au prix du gros et payable et quatre versements mensuels 
égaux et consecutif».

La possession a être «lonmv au moment «lu «lépot do doux mille 
«lollars. Nous paierons à MM. Johnson & Grace comme commission 
lu somme de trois cents «lollars et ce que l’acquéreur leur promettra 
nous nous en tenons pas rcsjmnsahles et c'est & dire que M.M. Johnson 
& («race pourront prendre les moyens «le se faire payer par l’acquéreur 
tout autre somme sans que nous soyons r«*sponsables.

Cette offre est bonne pour an-eptution dan» les trente six heures.
(Sign#)

Bouchard Freres.

On the back of the writing appears an undated memorandum 
signed by defendants, which declared they would accept:—

On possession lteing taken................................................................ $1,000 (H)
On January 7th................................................................................... 1,000 00
On transfer of license....................................................................... 7,000 00
30 «lavs after such transfer ......................................................... 1,000 0u

$10,000 oo
On the same 5th of January, one Moreau, by a private writing 

offered to buy the restaurant, through the intervention of John 
son and Graee, for the sum of $10,200, payable as follows:

On taking possession ......................................................................... $1,000 0o
On January 7th................................................................................... 1,000 00
On transfer of license....................................................................... 7,000 oo
30 «lavs after transfer ...................................................................... 1,200 00

Another eondition » for the transfer of the liquors
and cigars on the same terms its appear in defendants’ offer. 
The addition of $200 to the price appears to have covered an 
additional commission or other benefit which Moreau was to pay 
to Johnson and Grace. This is the feature apparently guarded 
against by defendants in declaring that they were not to lie held 
responsible for anything which Moreau might promise to pay 
to Johnson and Grace.

2387
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It is noticeable that Mon*au took care to guard against paying 
the $200 until after transfer of the license had been obtained.

Two days later defendants, by notarial deed, sold and trans­
ferred the restaurant for the price and on the terms of judgment 
stated in Moreau's offer. The following other conditions were 
inserted :—

1. Moreau was to conduct the restaurant properly.
2. Never to keep open during prohibited hours.
3. Not to permit gambling in the premises.
4. To pay to the landlord the rent as well of the restaurant as of 

the resilience of defendants.

QUE.

C. R.
1012

Hilt ( II Mill.
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On the other hand, the defendants undertook, in ease the 
commissioners refused to permit the transfer of license, to pay 
back tla* $12,000, less the net profits made, in tin- interval, by the 
buyer, and to cancel the sale of the restaurant.

Johnson and Grace were not parties to this deed ; nor bad they 
knowledge, so far as appears by the evidence, of its contents.

On January 28th the license commissioners refused to trans­
fer the license to Moreau on the ground that he was a speculator 
in licenses. It is not shewn that Johnson and Grace had any 
knowledge of Moreau being so engaged or that it would prove 
a cause for refusal—and in any event the fact would not have 
affected them.

In Wallenberg v. Merton, 1 D.L.li. 212, the action was to 
résiliais the lease of a stall in a building which contained twenty- 
eight stalls, on the ground that tile plaintiff had been ref used a 
license from the city authority. I dismissed the action. The 
Court of Review (Pagnuelo, Cluirbonncau, and Dunlop. «JJ., 
1U11) 40 Que. S.C. 2H2, reversed my judgment. It was restored 
by the King’s Bench (l)eeember. 1011 . 21 Que. K.li. 210.

Take this further example : A property was leased for the 
establishment of musketry range ; during the lease a eivi • muni­
cipal ordinance forbade its use as such. The lessee took action 
to obtain résiliation of the lease for default of enjoyment. 1 lis 
claim was dismissed : Dalloz, 1875, vol. 1, 202.

In the present instance the sale represented an absolutely 
legal transaction. Moreau had the right to sell the equities in 
the license. If the sale had had for its object an immoral con­
dition, the case would have been different, as. for example, if 
the sale had been of n market-place for harlots. But all that 
Johnson and Grace had to do was to find a person who would 
comply with the conditions required by the defendants, and this 
was accomplished. They had neither to see to the transfer of 
the license, nor to the making of the payments or the fulfilment 
of any of the other conditions of the sale.

French and English authorities are in harmony. They are 
unanimous in asserting that under such circumstances the com-
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pleted. 1 would confirm the judgment under review.

The opinion of the majority of the Court was delivered by

Bouchard.
TeIjUER, J. (translated) : The plaintiff Lepage is the trans­

feree of Johnson and (irace, and as such claims a commission
Tel Her, J. of •('•{00 on the sale of a licensed restaurant.

On January 5th, 1907, tin- defendants signed the writing 
whi.di had just been read by the Chief Justice.

To this writing which was signed by the defendant, certain 
modifications were brought relatively to the payment; a sum of 
$1,000 was to be paid at a certain date, $7,000 after the transfer 
of the license, and the balance thirty days later. Johnson and 
Grace prepared a document for the buyer, one Moreau, reading 
as follows:—

.l'offre il'acheter (in the other writing the defendants Haiti noun 
coiiHnitom dr vendre), pur l'entremise de Messrs. Johnson & (irnce 1«* 
restaurant de Bouchard frères, situé au coin îles rues St. Dominique 
and Craig, pour la somme de $10,200, payable $2,000 en prenant pos 
session, et $8,200 lors du transfert île la licence. Le stock ouvert de 
boisson, etc.

The parties being thus bound by these writings passed a deed 
on January 7th. 1907, whereby Bouchard and Bouchard sold to 
Ovide Moreau the restaurant in question. Certain conditions are 
imposed on the purchaser after entering in possession, the price 
is stipulated in accordance with the previous writing and then 
follows this:—

Il est convenu entre les parties que les dits vendeurs subrogent 
l’acquéreur dims tous leurs droits à la licence. De plus, que dans le 
cas où le transfert ou transport de la dite licence serait refusé, pour 
aucune raison quelconque, les vendeurs seront tenus de remettre au 
dit acquéreur la dite somme de $2.000, and l'acquéreur aéra tenu de 
remettre et payer aux vendeurs les recettes par lui faites dans !«• dit 
restaurant, déduction faite des dépenses du dit restaurant, desquelles 
recettes l'acquéreur sera tenu «le fournir un duplicata aux vemleurs, et 
alors les présentes seront nulle?, et «le nul effet.

Subsequently to this deed Moreau took the necessary steps 
to obtain the confirmation of the transfer of this license to him, 
but unfortunately for him the License Commissioners rejected his 
application and refused to confirm the transfer made to him by 
the defendants. In what position did Moreau find himself? Ih- 
was left with nothing, lie had bought nothing, lie had no license, 
as he could not obtain the transfer thereof.

Now, in the present ease we are not dealing with the sale of 
an immoveable, but with the sale of a right and nothing more, 
with the cession of a mere right made by the defendants in favour 
of Moreau. The defendants were not the owners of the building 
in which this restaurant was being operated; they were the Its-
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see# of the restaurant and of the dwelling over it. and they were 
transferring their rights in the license, in the licensed restaurant 
with obligation on the purchaser to pay the rent both of the 
restaurant, and of the dwelling above it.

What was the object of this sale? The object was the trans­
fer of the license, the license itself, the right to keep a licensed 
restaurant '

It is well to consult the License Act to ascertain what a 
license really is. And the Act shews that it is a right personal 
to the licensee or person mentioned in the license.

Sec. 10 of the License Act says I R.S.tj. 923) :—
Subject to the provisions of this section ns to removals and the 

transfer of licenses, and as to voluntary or judicial abandonments made 
by bomi fide insolvents, every license for the sale of liquor shall In* 
held to In* a license to the person therein named, only and for the 
premises therein described, and shall remain valid only so long as such 
person continues to In* the occupant of the said premises, and the 
owner of the business there carried on.

From the moment the defendants had signed the deed in 
question they ceased to he proprietors of this business and the 
license itself became null: so that the sale agreed to by the 
defendants lacked any object, and was void by the mere fact of 
the transfer. Now there was an essential condition for main­
taining the validity of this license; the necessary procedure to 
obtain the confirmation of the license commissioners must be fol­
lowed. And so well was this understood that this is what 
Moreau did. And it must have been equally well understood 
by Johnson & Grace, since the purchaser they offered to defend­
ants was to pay $1,000 on taking possession and $7.lHKl after 
the license had l>een transferred. It is objected ; but the agents 
in such eases are not responsible for the payment of the price. 
No, nor do we go as far as that, but we say they are responsible 
for the sale. The defendants wished to effect a sale and this 
sale could only be effected on condition that the license com­
missioners approved thereof at Moreau *s request. Now Moreau 
did demand this confirmation ami it was refused. Therefore 
the license remained the property of the defendants and there­
fore Johnson & Grace never sold it. They cannot claim a com­
mission for a sale which the defendants desired to make and 
a purchase which Moreau wished to effect when such sale and 
purchase never took place. The sale did not go through and 
the commission is not due.

The Wollcnbtrg case ( Wollenberg v. Menon, 1 D.L.R. 212) 
is cited. That was an action by a lessee against his lessor in 
cancellation of his lease. Wollenberg. the owner, had leased a 
stall in his market to the plaintiff but the plaintiff on requesting 
the city treasurer to give him his butcher stall license had been 
refused. And the Court said to the plaintiff: You are not
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never agreed to obtain this license for you from the municipal 
authorities; it is for you to get it and there is no liability on the 
part of the owner in the event of your failure to get it.

Bovchabii.
True, in that case the city refused to give the required 

license to allow this butcher to keep his stall and sell his goo«L
and marketable articles authorized by by-law; but the city was 
in the wrong. The lease in question was not illegal, the busi­
ness to be carried on was not illegal; quite the contrary, it was 
formally authorized by law.

But here we are dealing with the transfer of a license. Such 
transfer is forbidden by law unless approved of by the com­
missioners. and unless approved of by the commissioners the 
business carried on in such restaurant is an illegal business 
That is the distinction between the Wollenbcrg ease ( Wollc 11- 
berg v. Mcrson, 1 D.L.R. 212) and the present one.

In the present instance the transaction was cancelled or 
called off, and it was so covenanted in the deed.

But it is said: This stipulation was made without Johnson 
& Grace’s knowledge. Quite so. but Johnson & Grace must be 
presumed to have known that this was the sale merely of a right 
to a license; and they must or should have known that to make 
of this sale a real and valid sale the consent of the license com­
missioners was absolutely necessary; and by adding in the deed 
that in the event of the confirmation of the transfer not being 
secured the sale would be inoperative, the parties were adding 
only what the statute decrees and werè stipulating a nullity 
pronounced by the law itself.

For these reasons the majority of this Court finds then* is 
error in the judgment under review. The judgment is set aside 
and the action dismissed with costs.

Appeal allowed.

QÜE. DULAC v. LAUZON.

C. U.
1012

Quebec Court of Review, Teltier, DeLorimicr, Grecnshiclda, JJ. 
December 13, 1912.

Dec. 13.
1. Contracts ($ IV D4—300)—Building contracts—Extras.

A builder or contractor who agrees to build according to plans and 
specifications for a fixed price cannot recover for alterations and extras 
unless such alterations and extras and the price to he paid therefor 
are stipulated in writing, and parol evidence of such additional con­
tract alleged to have been made verbally is inadmissible.

2 Contracts ($ IV I)—300) — Building contracts — Svdstantial per 
formaxce.

Where a builder’s contract calls for payment as the work progressif, 
the owner of the building is not entitled to retain in his hand a large 
amount of the contract price on the ground that the work has not lier» 
properly done, when it is established that the work of a value of $8,0' ' 
is all finished saving a few trilling imperfections (e.g., #15.40), and in 
such case the owner will be condemned to pay the balance of thy 
contract price less the value of such imperfections.
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Tins whs an appeal by the plaintif)' from the decision of the 
Superior Court, Bruneau, J., on June 23, 1011. dismissing with 
costs his action to recover $200 balance of contract price and 
$100 value of extras.

The appeal was allowed.
J. A. liobillard, K.C., for plaintiff, appellant.
N. U. Laçasse, for defendant, respondent.

Tellier, J. (translated) :—The plaintiff inscribes for review 
a judgment rendered by the Superior Court on June 23, 1911. 
Bruneau, J., dismissing his action for $300 with costs.

Plaintiff alleges that he agreed to build for the defendant 
two semi-detached houses of three storeys each, for $8.000 as per 
contract under private writing: that he did this work and that 
defendant accepted the same by taking possession thereof; that 
the defendant owes him a balance of $200 on the contract price. 
And he also claims an additional hundred dollars as follows : 
$11 for alterations to the two front doors and $39 for altera­
tions to the six rooms of the ground floor, these alterations hav 
ing been made at the defendant’s request after agreement, and 
that this was the true price and value thereof; and a sum of 
$50 price and value of two balconies on the first storey of the 
said building done at the defendant's request under verbal 
agreement.

The defendant made a partial demurrer which was dis­
missed by judgment of the Superior Court.

The defendant admits he gave the plaintiff the contraef 
aforesaid for a fixed price of $8,000. and then pleads :—

I hut he never took real possession of these buildings, hut that he 
only occupied them temporarily at a time «hen a considerable amount 
of work yet remained to he done . . . that his possession was 
partial and precarious, and that lie does not owe the $200 claimed, 
inasmuch ns the said buildings are incomplete and unfinished, seeing 
that at least $.'100 worth of work remains to he done (e.g., a coat of 
paint on the two fronts, six cupboards, the refection of part of the 
rear foundation, etc.); that plaintiff even offered to allow him, the 
defendant, $2b on the unpaid balance if he would undertake to do 
such works himself. That according to the custom under such con 
tracts the proprietor is entitled to withhold 20 per cent, of the contract 
price until thirty days after the work is completely finished; that the 
work above mentioned which is unfinished forms part of the said 
building work and of the ordinary obligations of a contractor working 
for a fixed price; that the alterations were made with the plaintiff’s 
consent, without the defendant’s authorization in writing and without 
any agreement ns to price; that the plaintiff did these according to 
the contract and without extra charge; that the alterations for which 
claim is made form part of the buildings which the plaintiff agreed 
to build (e.g., the balconies, etc.) and that to buy his pence the de­
fendant offered to pay $100 and to assume the completion of the said
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work ou condition that the plaintiff give him a final discharge, which 
offer is repeated with the plea. The defendant therefore prays that 
such tender lie declared sufficient and the action dismissed.

The plaintiff answered in brief that as regards the found» 
tions complained of they are of no importance and that it was 
the defendant himself who prevented the repair thereof ; that 
the brick easing was properly done ; that the sum offered him 
was tendered under the pretence that he was making too larg- 
a profit with his contract.

After the parties had gone to proof on the contestation so 
joined the trial Judge dismissed that part of the claim dealing 
with the $100 for alterations in the work done by applying 
1090 C.C., inasmuch as there had lieen no agreement nor stipu 
lation as to price arrived at beforehand. And as to the claim 
for $200 balance of contract price, the judgment dismissed di­
sante and the trial Judge based himself on the well-known juris 
prudence on the subject, ns, for example, in the case of Hht'autm 
v. School Commissioners of St. Jerome. But such is not til- 
question arising in this case. The plaintiff contends he has 
completed his work and he demands the payment of the balanc- 
of his contract price, $200. The defendant likewise appears 
anxious to liquidate the situation, for he alleges that $300 worth 
of work remains to Ik* done—this is the amount of the action 
but to buy his peace he offered and tendered $100, deposited this 
amount with his plea and prayed that his tender he declared 
sufficient, that he lie given a final discharge and. further, for 
mally declares he will himself complete and repair the work 
done by the plaintiff’.

The whole controversy must therefore be definitely and one. 
and for all settled. Were the buildings finished! The proof 
of record shews that everything was done saving a few impel 
frétions, a few trifling finishing touches. (The learned Judge 
examined the evidence on this score regarding the putting in 
of shelves in cuplioards worth $5.40; the addition of knobs or 
handles to the windows. GO cents : the filling in of a small hole 
$4; the placing of blinds, etc., the utility or necessity of which 
was contested by several witnesses. The total amount of these 
trifling things would run up to $15.40.)

Under the circumstances should the judgment be reformed 
as regards the $100 claimed for alterations? I do not think so 
It is quite true that all of these were done with the defendant's 
consent, but the defendant says that these were done in exchange 
for other things mentioned in the contract and which were not 
done. No price was ever agreed upon for these alterations and 
no notice ever given to the defendant that he would Ik* called 
upon to pay therefor: so that article 1690 must In* applied ;i> 
far ns this $100 is concerned. Now as regards the claim for 
$200. I am of opinion that the work was completed, save a few
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small imperfections. Are we to refuse payment of the price 
to the plaintiff? The price was to be paid as the work pro­
gressed. The contract says : “Le prix se paie en marchant,” 
and witnesses were called to explain the meaning of this term­
inology. The witnesses state that the price was payable as the 
work went ahead, so that after deducting the value of these 
imperfections amounting to $15.40, we find that $184.00 worth 
of work should have been paid by the defendant as the work 
went on. Therefore, the judgment must be reversed in this 
regard and $184.00 awarded to the plaintiff.

The defendant states that lie wishes to In* rid of this and 
1 think that the case should lie settled once and for all. The 
defendant offers $100 and is prepared to assume the task of 
completing the work. The offer, in our opinion, is insufficient: 
in order that his offer be sufficient it must be increased to the 
sum of $184.60. And such is the judgment.

ODE
C.R
1912

Appeal allowed.

PEDEN v. ABRAHAM B C.

Hr it ink Columbia Supreme Court. Trial hr fore Gregory, ,/. g. C.
Sorimber 20. 1912. ,g,8

! Wills (4 IB—21)—Signature or testator—Attesting witnesses. •
Under a «Inline (Will. Art. R.H.BC. 1911, eh. 211. nee. 6). which NoV "" 

provides that “no will shall I e valid unless it is signed by the tes 
tutor or hy some other person in his presence and hy his direction, and 
such signature shall he made or acknowledged hy the testator in the 
presence of two witnesses.” the will, although signed hy one holding 
testator’s hand, and acknowledged hy two witnesses in the testator's 
presence, hut when the testator was in such physical condition that 
he could neither object, consent. nor even see the witnesses, such will 
was not executed according to the provisions of the statute.

| Reeveu v. Grainger (11*08), fi2 Sol. .1. 3.*>* ; Carter \. Seaton (1901), 
xp, L.T.N.8. 76. J

2 Costs (41—lflo)—Unsuccessful propounding of hull—Costs out ok
ESTATE.

Where an action to establish a will is dismissed as the statutory 
requirement* as to the mode of execution required hy the statute 
(Wills Act. R.8.B.V. 1911, eh. 241, see. ti) had not been fully complied 
with, hut the plaintiff’s conduct as regards the defective execution was 
held to be exemplary, the Court may allow him his costs out of the 
estate.

This is an action to establish a will made by the deceased in statement 
favour of the plaintiff*. It is opposed on the grounds that

(o) The will was not executed according to the provisions of the 
Wills Act.

(6) The deceased at the time of the making of the will was not of 
sound mind and memory.

(o) That he did not know or approve of its contents.

II. A. Maclean. K.C., for plaintiff.
If If. Robertson, for defendant.
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Gregory, J. :—It is only necessary for me to deal with tin- 
first defence set up, although 1 think it only right that I should 
say in justice to the plaintiff that 1 am satisfied that the deceased 
did intend to benefit him and not his relatives, and that lie was 
up to a very short time before his death, quite competent to 
make a will. I am unable to resist Mr. Robertson’s argument 
against the will, and it Is unfortunate that Mr. Maelean found it 
necessary on account of another engagement to ask leave to retire 
before Mr. Robertson commenced his argument.

The Wills Act. It.K.B.C. 11111, ch. 241. see. (>, provides that 
No will shall he valid unless it is signed ... by the testator or 

by some other person in his presence and by his direction, and su,-b 
signature shall lie made or acknowledged by the testator in th<- 
presence of two or more witnesses, etc.
It is quite clear that the testator never signed this will nor 

at the time it was actually made did he express any desire to 
make a will. He unquestionably wished shortly before to muk 
a will and sent for Mr. Pcden for that purpose, but by the tinn 
Mr. Peden arrived he was too weak to any longer take any inter 
est in it, and, as Dr. Thomas says, he died ten or fifteen miimti- 
after the so-called signature was affixed. As to the signature 
Dr. Raynor is the person best entitled to speak. lie says h- 
asked the deceased if he vould sign it himself, and lie signified 
that he could, hut on taking the pen in his hand his fingers n 
laxed and he was unable to do so: but the doctor then pul !m 
fingers over the deceased’s and traced his name. The deceased 
could not sign. The deceased said nothing to him, mid did nut 
ask him (the doctor) to sign the will for him (the deceased 
After the signature the deceased did not speak, and so. of course, 
there was no acknowledgment of it before the witnesses. I would 
hesitate to hold that a person could not direct another lo sign 
his name in any other way than by direct, communient ion. hut 
surely if a sign is sufficient there must he some clear indu-ation 
not only of a consent to the other’s signing it for him. Init a 
direction or request that he should do so. There was absolutely 
nothing of the kind in this case. Dr. Raynor says:-

I think tin- defeased knew I whs writing his name on he 
The statute requires something more than this. It >itihi 

clear to me that the deceased’s physical condition at the time wa- 
such that he was unable to either object or consent. Both doctors 
agree that at the time they signed the will as witness-' the <1« 
ceased took no interest whatever in the proceeding. He had. I 
think, apparently collapsed, and from his recumbent position was 
unable to see the doctors when they signed as witnesses. I)r 
Thomas says: “I do not think hi* was eognizant of the fact tliât 
I was witnessing his will.” And Dr. Raynor says:—

He did not speak lifter the higning. I could not say he was nensibk 
when I was Higning it an wit newt. Hi* eye* were cloned all ‘hv time.
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In these cireu inn tances, therefore, I must pronounce against 
the will, but, ax I am perfectly satisfied that Mr. Peden s conduct 
was exemplary in even- respect, and that the doctors only took 
the part they did because they desired to carry out the dying 
man’s wishes. I am of tin* opinion the plaintiff should not lie 
mulcted in costs, but lie should have his costs out of the estate 
and there will be an order accordingly.

As to the signature of the testator, see lit Hoods of Thomas 
Marshall (1866). Pi L.T.X.S. 64:1; linns v. (!rain<j<r (1908), 
52 Sol. J. 355. Both of these decisions are under 1 Viet. eh. 26. 
sec. 9, which is identical with see. 6 of our Wills Act. See also 
Wright v. Price (1779), 1 Doug. 241: Curin' v. Seaton (1901). 
85 L.T.N.8. 76; Windsor v. Pralt ( 1821), 2 Broil. &Jiing. 650, as 
to the meaning of “in the presence of." It must be a visual and 
a mentally appreciative presence.

./udunit nt for deft ndant.
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Gregory, J.

ALABASTINE COMPANY, PARIS, Ltd. v. CANADA PRODUCER AND ONT.
GAS ENGINE CO, Ltd.

II. C. J
Ontario High Court. Trial before Clute. •/. December 17, 11)1‘2. lOl*

1. Sale (§1IC—3.»)—Fitness — Dealer skilinc looms eoh purpose,
WARRANTY IMPLIED, WHEN. 1 '

Where a manufacturer or dealer contracts to • an article
which he manufactures or produces, or in which lie deals, to lie ap­
plied to a particular purpose, so that the buyer trusts to the judg 
ment or skill of the manufacturer or dealer, there is in that case an 
implied term or warranty that it shall Is» reasonably lit and proper 
for the purpose for which it was designed.

[Canadian Cas Vouer and Launches, Ltd. \. (hr Hr others. Ltd., 23
O.LJR. 616, applied.]

2. Sale (|IIC—35)—Dealer hellino looms for specific purpose—Im
plied warranty—Joint effort my buyer and seller to cube
defects—Effect ah to estopping buyer from ahhertino war

Where the plaintilT bought from the defendant an engine with a dis­
tinct understanding as to the purpose for which the engine was to 
be used, that it was to In- applied to a particular purpose which re­
quired particular qualities, and the defendants represented to tlu- 
plaintiffs that they could supply the engine required, and the plaintiff 
trusted to the defendant's judgment and skill in doing so; there is 
in such a contract an implied term or warranty that the article shall 
Ik- reasonably fit and proper fur the purpose for which it was do- 
signed; and the fact that upon the engine shewing defects from time 
to time the plaintiff and the defendant for several months made 
joint efforts to put it into running order does not estop the purchaser 
from insisting upon the warranty against inherent defect and weak-

3. Sale (SBC—35)—Sale of looms for spkctfh- purpose — Implied
WARRANTY OF FITNESS—CLAUSE FOR REPLACIXL DEFECTIVE PARTS.
EFFECT ON IMPLIED WARRANTY.

Where dealers sell an engine with an implied warranty as ,o tit 
ness for a particular purpose, with certain provisions in the eon 
tract for replacing defective parts, such provisions have not the effect

2
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of impairing the obligations of the implied warranty but an* in : 
consiuercd as quite distinct therefrom.

[Cana(Iinn dan Rower awl Launvhvs, Ltd. v. Orr Brothers, Limit ' 
23 O.L.R. 610, 20 Can. S.C.H. 014. followed; Sawyer and Massey < 
v. Ritchie, 43 Can. S.C.H. 014, distinguished.]

4. Evidence (| XIO—855 )—Sale of engine—Implied warranty as to 
fit x ess—Tests—Relevancy.

Cpon the question of breach of implied warranty as to fitness i 
the sale of an engine the following are tests: (a ) would the engim 
properly govern; (/>) were the castings unlit for use to seller's actual 
or presumed knowledge ; (c) was the crank case defective; (d) wri­
the frequent breaks due to inherent defects; (e) was one of the piston- 
defective ami secretly plugged by the seller before delivery; (/) w.i* 
it deficient in power ; (g) was its workmanship of inferior grade

». Sale ( § III C—74a)—Sale of goods—Breach of warranty—Rescis 
sion—Judgment for return of purchase money—Refund cox 
ditionSprecedent to delivery up of goods.

Cpon breach of warranty by a seller of goods the court on giving 
a judgment for the return of the purchase payment to the buyer will 
direct that upon such refund being made the goods be returned to the

[Canadian (las Rower V. Orr Brothers, 4 D.L.R. 641, applied.] 
fl. Damages (8 IIIP2—340)—Breach of warranty—Quantum of dam 

ages—Subsequent contingencies not read into agreement.

In awarding damages for breach of warranty as to fitness of an 
engine for certain work a loss of additional profits which the plain 
till' anticipates he would have made had the engine been available for 
his work by reason of certain competing firms going out of business 
subsequent to the date of the contract -»f sale, will not lie presumed 
to have been in the contemplation of the parties and will not be a!

statement Action to recover $5,500 paid by the plaintiffs on account of 
purchase money for an engine bought from the defendants and 
alleged to be useless for the purpose intended, for $20,000 dam­
ages for loss of business, and for rescission of the agreement for 
sale and purchase of the engine, etc.

Judgment was given for the plaintiff.
G. 11. Watson, K.C., and V. Smoke, K.C., for the plaintiffs.
/. F. Jlellmuth, K.O., and W. A. Boys, K.C., for the de­

fendants.

nui», j. Clutk, J. ;—The plaintiffs manufacture gypsum products—
plaster of paris, hard wall plaster, etc., at Paris and Caledonia, 
Ont. The defendants manufacture gasoline engines at Barrie.

The plaintiffs desired to increase their power, and Mr. Ilaire, 
their manager, got into communication with one, Cooper, who 
was acting as sales agent (though in the employ of another com­
pany ), for the defendants. The result of this was that the de­
fendants’ manager, Greaves, Ilaire and Cooper, negotiated for 
the sale of the engine and other appliances in question. It was 
fully made known to the defendants, through their manager, 
what was required. He visited the plaintiffs’ works, and it was 
pointed out to him that it was necessary to have an engine that

If. C.J.
1912

Ai.abastinb
Co.

Producer
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could l>e well-governed, inasmuch ns at one time there was » 0NT-
heavy load and then the engine would run light. This and other i^cTj
special requirements were pointed out to him. 101*2

According to Cooper's evidence, Greaves impressed upon ----
Haire that their engine was the one they ought to purchase. 'u®**Tni 
Greaves further stated that their engine would easily develop 250 v.

II.P., and that they wen* prepared to guarantee the proper Canada
operation of the machine. Co

I do not mention this part of the evidence, which was objected — 
to, as in any way varying the contract, but with a view of shew- 'lu"' 
ing. what was made manifest throughout the evidence, that tin- 
plaint iflfs required and the defendants agreed to furnish a par­
ticular engine suitable for a particular purpose.

After a good deal of negotiation and after all parties under­
stood what was required, an agreement was entered into on the 
5th of May, of which the attached specifications, together with a 
guarantee and special agreement mentioned in the specifications, 
were made a part. It provides that the purchaser is to place the 
engine on the foundation and to furnish help to erect it, the 
vendors to furnish engineer to superintend the erecting and 
starting of the machinery, ami to give instruction* for ten days 
after the plant is started.

I will refer later to some of its provisions.
The engine was delivered early in August and set up by de­

fendants’ engineer about the 8th of September and started to 
run on the 10th. It was stopped owing to the pistons being too 
tight; they had to be filed down. This took some time, two or 
three weeks. After it was started again one of the hearings gave 
trouble and the engine would not govern properly. It would 
race without a load, and with a heavy load would stop. The 
balance wheel also gave trouble, causing vibration. This was 
attributable, I think, to the weakness of the crank case, of which 
I will speak later.

I may mention here that a crack had been discovered by 
I'arkhurst, superintendent of plaintiffs’ mill, before the engine 
was removed from Barrie, but he was assured by the defendants’ 
manager, Greaves, that it was a trivial matter and could be 
made perfectly secure; and castings were prepared and bolted on 
to that end. A second crack, however, appeared in Octol>er 
about a foot long, opening and closing as the engine moved, 
with oil oozing out. The weakness of the crank case, according 
to the evidence, which I accept, caused the crank shaft to vibrate 
dangerously. This occurred early in October. The effect of this 
was to make the bearings run hot and melted out the babbitt; 
that is, the metal in which the shaft turns. The effect of this 
was to break the gear, which was found to be cast iron instead of 
steel, as it should have been. This occurred about the middle
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ONT. of October. The engine had only run a few days during this
hTcTj. period. About the 22nd of October the air cylinder cracked.

1912 owing to an original flaw in the cylinder, which had been known
----- to the defendants, and had been drilled out and plugged before

Annum\i engine was shipped. It was from this point of weakness that
r. the cracks which caused the break started. I regard this as

Canada impugning the defendants’ integrity in sending out the engine
l>R°OollK The defect was in a vital part where the greatest pressure was

— applied, and where the cylinder should have been perfect ; yet.
ointe, j. knowingly, a very defective cylinder was put in by the defend­

ants. The effect of this break of the cylinder and the gear caused 
a delay of some weeks.

The plaintiffs' manager says that the engine was practically 
out of business for two months, the new hearings and the 
cylinder not being obtained from the defendants until December.

After these parts were finally replaced and the engine started 
up again, it ran for a few days and another hearing gave out. 
The babbit melted out. This is attributed hv the plaintiffs’ man­
ager to the balance wheel not running true and the weakness 
of the crank ease, causing the hearings to run hot. One Berg was 
sent down. lie rebabbitted the hearing and put it in some kind 
of running order, ami it was again started some time early in 
January. The babbitt broke again and the engine worked very 
little until February. It would run part of the time and then 
stop. It operated at times fairly well during the early part of 
March, hut on the 25th of that month it “went to smash,” as the 
witnesses express it.

The crank ease forming the body of the engine, was broken 
lieyond repair, and other parts of the engine were so broken and 
destroyed as to make the engine, in the opinion of a number of 
witnesses whose evidence I accept, not worth repairing.

The evidence shews that an engine of this kind ought to In­
set up and running properly in about two weeks, possibly three. 
This engine, after seven months from the time it was taken in 
hand by the defendants to install, never was made to run pro­
perly, although the defendants had charge of the installation 
and repairs during the whole period.

The correspondence during all this period between the 
parties, upon which I lay great weight, shews clearly, I think, 
that from first to last the engine was never in proper running 
order. It never would properly govern, which was a very 
essential prerequisite for doing the plaintiffs’ work. The cast­
ings were unfit for use, and this fact was either known or should 
have been known to the defendants before the engine was sent 
out. The crank case upon which the whole strain of the engine 
would come was so defective that the witnesses for both plaintiffs 
and defendants concurred in the view that it was not fit for tin*



S D.L.R. Alabastine Co. v. Canada Producer Co. 409

purposes for which it was intended. 1 find that the frequent 
breaks and final wreck of the engine were due to its inherent de­
fects. and not owing to any want of care on the part of the plain­
tiffs or their servants in charge of the engine. I find the crank 
ease was not oil tight and was not so arranged as to lubricate 
all moving parts within it on the oil-splash principle. 1 find 
that it was defective in form and material, that there were cold 
shots through it; it was spongy, thicker upon one side than upon 
the other and was unfit to he sent out and used for the purposes 
intended. I find that the governor did not comply with the guar­
antee and did not control the admission of gas and air propor­
tionate to the load, and did not maintain a constant speed of the 
engine. I find that one of the pistons was defective to the know­
ledge of the defendants before it was sent out, and was plugged, 
which had a tendency to weaken it and make it unfit for the 
use intended. I find that the engine was never capable of con­
tinuously carrying 250 II.P.. or so adjusted as to start properly 
without the assistance of the smaller engine. I find that the 
material and workmanship were not of the very best class of 
their respective kinds, hut on the contrary were such, having 
regard to the parts defective, as to render the engine wholly 
unfit for the work required of it as intended by both parties.

As to the defendants’ witness Ilindlc. the erecting engineer, 
he was acting as selling agent for the defendants during the time 
of his erecting the engine in question and was interested in 
speaking well of the engine. Ilis evidence was unsatisfactory 
and I do not give full credit to it.

Stanley Moore, who ran the engine for a time and then went 
to the defendants, was wholly discredited, so much so that Mr. 
Ilellmuth very frankly stated that lie would not rely upon his 
evidence.

ONT.
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I think it clearly made out in this ease that this contract was 
entered upon by both parties with a distinct and clear under­
standing as to the purpose for which the engine was to be need, 
that it was to he applied to a particular purpose which re­
united particular qualities, and the defendants represented to 
the plaintiffs that they could supply the engine required, and the 
plaintiffs trusted to their judgment and skill in doing so, and I 
think this is a case where there is an implied term or warranty that 
the article shall Is1 reasonably Ht and proper for the purpose for 
which it was designed. It was not, I think, within the contem­
plation of either party that where there was a wreck, such ns 
occurred in this ease, and the parts of the engine de­
stroyed and smashed, that that came within that part of the 
guarantee which limited the remedy to a replacement of the in­
jured parts. Many injured parts during the six months wore 
over and over again replaced, and every endeavour was made

6363
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both by the plaintiffs and defendants to get the engine in run 
ning order. The result of six months’ experiment was that tin- 
whole thing practically collapsed, and I am satisfied that this 
breakdown was from its inherent defects and weakness. I can­
not but feel that the defendants were guilty of fraud in putting 
this engine off as they did, and so find, i think it was clear that 
defendants had knowledge of the defect in the crank case and 
did not bring it to the attention of the plaintiffs. The plaintiffs* 
manager having discovered it, he was assured that it was of no 
moment.

The defence did not see tit to call the defendants’ manager. 
Greiives, although he was in Court, and no contradiction was 
offered as to what was said by the plaintiffs’ witnesses in regard 
to the defect of the crank case.

There was certainly wilful concealment in regard to the 
plugged cylinder, the most important part of the engine. Tin- 
defendants also withheld from the plaintiffs that they had never 
built an engine of this size before, but rather represented them­
selves as having full knowledge of what was required and of their 
capability to produce the article. I think the defendants knew, 
or should have known, that the engine was unfit for the purpose- 
for which it was intended.

The defendants’ counsel strongly relied upon the case of 
lawyer d; Mass* y Co. v. Hit chic, 43 Can. S.C.R. 614, and that 
there could be no implied warranty that the engine should be fit 
for the purpose for which it was used, because there were certain 
provisions in the contract for replacing defective parts. In my 
opinion the two things are quite distinct, and I think this caw- 
falls within the principle laid down in Canadian Cas Power and 
Launches, Limited v. Orr Brothers, Limited, 23 O.L.R. 616. In 
that case there was a guarantee that the engine should be in per 
feet running order when shipped, and also that in the event of 
any part breaking within twelve months by reason of material 
therein having been defective, the purchaser might return the 
same and be furnished free of charge with a duplicate part. It 
further provided that no agent was authorized to make any con 
tract or promise differing in any way from that written and con 
tracted in the order. In that case, as here, the vendors hail 
knowledge of that which the defendants desired and required 
of the engine. The question as to when an implied condition or 
warranty may arise is carefully considered in the Orr case, and 
the cases referred to.

The rule is thus laid down by the late lamented Chief Justice 
Sir Charles Moss, page 621, where he is reported as saying:—

“But, in order to get at what was present to the minds of the 
parties, the circumstances connected with and surrounding the 
transaction may he looked at. If, for instance, a purchaser speci
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fically describes tin* article In- requires, or selects what he wants, 
relying on his own judgment as to its fitness for the purpose to 
which he intends to apply it. the mere fact that the vendor is 
aware of the use for which it is designed will not raise an implied 
condition or stipulation or warranty on his part that it is fit for 
that purpose. An example of this class is ('hanlcr v. Hopkins, 
4 M. & XV. 399. Hut many cases decided in the Knglish Courts, 
both before and since the passing of see. 14(1) of the Sale of 
Goods Act, 1893 of which it has been said that it only formu­
lates the already existing law on the subject—per Collins. M.R.. 
in Clarke v. Army ami Navy Co-Operative Society, (1903] 1 
K.H. 155, at p. 163, and in Vrcist v. Last, (1903] 22 K.B. 
148, and in our own Courts, have clearly affirmed the 
rule that wheie a manufacturer or dealer contracts to supply 
an article which he manufactures or produces, or in which he 
deals, to be applied to a particular purpose, so that the buyer 
trusts to the judgment or skill of the manufacturer or dealer, 
there is in that case an implied term or warranty that it shall 
be reasonably fit and proper for the purpose for which it was 
designed.’*

In my opinion, this rule is applicable to the present ease 
upon the facts and evidence disclosed, and there can be no doubt 
in my mind whatever, that the engine was wholly unfit for the 
purpose for which it was designed and intended to Is» used b\ 
both parties.

The plaintiffs are entitled to recover hack the $5,500 purchase 
money paid, with interest upon $1,000 from the 8th of August. 
1911, and upon $4,500 from the 17th of January, 1912. They 
are also entitled to recover the expenses to which they were put 
in the installation, which amounts to $500, the expense in dis­
bursements, repairs and changes, $272, and also the expense 
incident to installing a temporary engine to keep the works run­
ning. less the present cost of such engine (the total cost of which 
amounts to $2,300), from which must be deducted the present 
value of the temporary engine, which was placed by the plain­
tiffs at $1,500, leaving $800 to he allowed on that item. This 
would make a total of $7.072.

There is also a claim for loss of business. There is no doubt 
that the plaintiffs suffered considerable loss directly traceable to 
the defective operation of the engine installed, but the greater 
part of this claim I do not think can lie sustained. There was 
evidence that there was a loss of $75 a day for 200 days, making 
a claim of $15,000. The greater part of this, I think, cannot be 
sustained. It appeared from the evidence that the supposed 
profita which were said to have been lost would have accrued 
from the fact that two competing firms had gone out of business 
luring the fall and winter of 1911 and 1912. This, of course.
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wu.s not in the contemplation of either party when the engine 
was ordered, and cannot, therefore, be considered as forming 
any part of the damages to which plaintiffs would be entitled 
As a matter of fact the plaintiffs’ business and profits largely 
increased during this very period, owing to increased demands: 
I think, however, a certain amount of loss is properly traceable 
to the defective running of the engine. In addition to the allow- 
anci-s above made, I think $300 would be a fair allowance, mak­
ing a total of $7,372, for which the plaintiffs are entitled to 
judgment.

As in Canadian Gas Power v. Orr Brothers, 4 D.L.R. 641, 3 
O.W.N. 1362, 22 O.W.R. 351, I think the order may provide 
that the defendants shall be entitled to a re-delivery of the 
engine, conditional on the repayment of the balance of the price 

Plaintiffs are entitled to costs.

Judgment for plaintiff.

JARVIS v. HALL.

Untario Divisional Court, Uiddell, Kelly, and l.ennu»,JJ. November 5, 1912.

1. Lammxhu) an» tenant (8 III D—9.1)—Rent—Aocelkbatiox vkoviho in
EVEN! hi m:\i BEING SEIZED PlOCUBING SEIZURE.

Where there is n proviso in a lease that if any of the goods of the 
leasee shall be at any time during the term seized and taken in exeou 
tion by any creditor of the said lessee, the then current and next en 
suing year’s rent shall immediately become due, the landlord cannot 
give himself any rights under the proviso by procuring the seizure of 
the tenant's goods either by an execution of his own or that of an

2. Damages (8IIIK—210)—Measure ok cximvknsation fob illegal »i*

The measure of damages for illegal seizure is not only the value of 
the goods distrained and sold, hut also damages for lieing deprived 
of the use of them, if thereby the tenant is thrown out of employment 
or is prevented from engaging in his ordinary business; the value "f 
the goods is the “fair value to the tenant.'"

Appeal bv the defendant from the judgment of Mulock. C..I 
Ex.I)., in an action for illegal distress, tried before him with a 
jury.

The judgment below was varied, by reducing the damages or 
in the alternative a new trial.

W. T. J. Lee, for the defendant.
./. Fraser, for the plaintiff.
Riddki.l, J. :—The trial of this case took a very long time: but 

many of the matters in controversy were eliminated, and before 
us the argument was not complicated hv much contention ns to 
the facts.

It will be sufficient to set out the facts now material.
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The plaintiff nus a tenant of the defendant under a written ONT. 
lease not too skilfully drawn—it eontains a clause : “Provided D c 
. . . that if . . . any of the goods ... of the said lessee 1012

shall be at any time during said term seized and taken in cxecu- —-
tion ... by any creditor of the said lessee . . the then -tsavis 
current and next ensuing year’s rent . . . shall immediately Hall. 
become due. ...”

Kent becoming in erreur, a seizure was made for rent : but 
this resulted in no damage to the plaintiff, and, irregular as it 
was. need not lie further considered.

There was a judgment against the plaintiff brought by tran­
script to the Division Court of the plaintiff’s district from 
Burke’s Falls, the previous residence of the plaintiff—this was 
done by one Hutton acting for and 011 the instructions of the 
defendant. Hutton was instructed by the defendant to find out 
if there was such a judgment ; and, “if there was such a judgment,
I was to have an execution or transcript issued, the execution 
issued and then issue a warrant,” he says. He did this and had 
the goods of the plaintiff seized accordingly, as the defendant con­
tends. The plaintiff says that there was no taking in execution, 
that the Division Court bailiff accepted a payment on account, 
and went away without seizure. The landlord then issued his 
warrant to his bailiff for the current year's rent, which he 
claimed to he due by virtue of the acceleration clause, under 
which the goods of the plaintiff were seized and sold.

The tenant sued, and the action came on for trial before the 
Chief Justice of the Kxcheipier Division and a jury at Brampton.

Cases of this kind in recent years have almost invariably been 
tried by a Judge without a jury; but, as no motion was made 
to have the jury dispensed with, the learned Chief Justice in­
dulged the parties in their apparent desire to have a jury pass 
upon the questions in issue.

The jury found answers to a great many questions submitted 
to them, most of which are not now in controversy. On the 
question of damages the jury ultimately found $522 in respect 
of goods, $20 for board of one Smith, and $600 because of inter­
ruption to the plaintiff’s farming business. They found the 
defendant, however, entitled to a counterclaim of $378, and 
judgment was accordingly directed to he entered for the differ­
ence ($522+20+600^$!,142—$378.) $764 and costs.

There call lie no doubt that the landlord cannot give himself 
any rights under the acceleration clause in a lease by procuring 
the seizure of the tenant’s goods either by an execution of his 
own or that of another. It is consequently quite immaterial 
whether there was or was not an actual seizure by the Division 
Court bailiff before the warrant of the landlord : in any ease, the 
seizure by the landlord was illegal. But I see no sufficient ground
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for naying that the jury were wrong in finding, as they did, that 
the landlord’s seizure was first.

No rent being due otherwise, it is plain that the seizure was 
wholly illegal.

In addition to the $20 for hoard, the plaintiff has been found 
entitled to the value of the goods and also to special damages 
The findings on both these heads are disputed : and it becomes 
necessary to examine the evidence.

First, as to the value of the goods—it cannot he contended 
that the plaintiff is not entitled to their value. The goods seized 
on the first occasion were valued by the plaintiff at $825. Of 
these the following do not seen, to have been seized on the 
second occasion—•

Buckwheat .................................... $150.00
Wheat............................................ 08.35-----------

$248.35

Balance..............................................$576.65
But the following, not seized on the first occasion, were seized 

on the second (I give the values as fixed by the bailiff) —
3 loads buckwheat in stook, $15................. $591.65

This amount should be also diminished (as only 150 bushels 
of oats were seized instead of 200) by j of $78.. .$19.50

Valuation ...................................... $572.15
Upon that evidence, the jury were justified in finding the 

value $522. No doubt, the “fair value to the tenant” would be 
much more ; and that is the value to be allowed according to 
Parke, J., in Knotts v. Curtis (1832), 5 C. & P. 322.

There is no complaint as to the $20 allowed for Smith’s hoard. 
In an action of this kind special damage may be recovered in 

addition to the value of the goods : Bodley v. Reynolds, 8 Q.B 
779; Reitley v. McMinn 1874 • 15 N.B.B 870

The latter case says: “In trespass for seizing and selling tools 
under an illegal distress, the plaintiff may recover not only the 
value of the goods distrained and sold, but also damages for 
being deprived of the use of them, if thereby he is thrown out of 
employment, and in estimating the damages, the jury have a 
right to take into consideration the circumstances in which the 
plaintiff was placed and the difficulty of obtaining employment 
. . . without tools.”

The plaintiff at the trial claimed $300 for damages in addition 
to the amount he claimed for the value of his goods.

This is how he puts it in answer to his own counsel :—
“A. I claim $825 all told, besides the $300 damages.
“Q. Besides the $300 damages! A. Yes.
“Q. What is $300 damages for! A. Well, they put me out
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of business and I have been out of business ever since; I have 
never been able to do anything. I couldn’t go on with my work 
because they seized everything and sold it. I have nothing to 
work with, and my son was out of work until Christinas time.

“Q. Was your son farming with you? A. Yes. And we 
were both out of work from the time of the seizure until Christ­
mas time, and 1 have been out of work ever since.

“Q. Have you work now? A. 1 am out of work yet.
“Q. Are you in a position to buy other goods, and go farming 

again? A. No, because I have got nothing to farm with.”
He was cross-examined at great length (some 56 pages of 

the notes are taken up), but this particular matter of damages 
was left untouched and no one else says anything about it.

In New Hamburg Manufacturing Co. \ Webb (1911), 23 
O.L.K. 44, at p. 55, the Court pointed out that a party to an 
action need not complain if a statement made by bis opponent or 
his opponent's witness is taken as accurate if he allows it tv go 
without cross-examination or contradiction at the trial. The 
judgment of the House of Lords in Bowne v. Dunn (1893), 6 
R. 67, may be referred to as cited in the New Hamburg case, 
New Hamburg Manufacturing Co. \. Webb, 23 O.L.R. 44.

There is evidence then which would justify the jury in finding 
n verdict for $300 damages on this head—but no more. I 
can find nothing to support the extra amount.

If then the plaint iff will accept a reduction of bis judgment 
to $464 and costs on the High Court scale, be may have it. In 
that event, there lwing partial success only. In* should have only 
half the costs of the appeal. If the plaintiff declines this. I think 
there must be a new trial. All the matters in controversy Wing 
now removed, but the simple question of damages, these should 
W determined by the Master—anil if the plaintiff is to have the 
privilege of increasing his special damages what the evi­
dence justifies, the defendant should have an opportunity of 
diminishing the damages on the head of the value of the goods 
seized.

If this alternative W preferred by the plaintiff. the judgment 
will W set aside and the matter referred to the Master to assess 
the damages: (1) the value of the goods seized; (2) Ward of 
Smith, about which there is no dispute, and which the Master will 
assess at $20; and (3) special damages. Upon the Master’s report 
becoming absolute, the costs of the former trial, appeal, report, 
etc., may W disposed of by one of us in ChamWrs.

Kelly, J. ;—1 am of opinion that on the evidence, plaintiff 
is entitled to the $522 allowed him as the value of the goods 
seized, and $20 for board. lie is also entitled to damages for 
interruption to and interference with his farming busing, and 
the evidence supports this claim to the extent of $300, which he
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goods anil chattels (over and above their value). The jury, 
however, awarded him $600 for this damage; this should be re

Hall

duced to #.'100, thus reducing the judgment in plaintiff's favour 
from $704 to #404.

1 agree with the manner of disposing of the appeal adopted
Kelly. J. by my brother Riddell.

Lennon, J. :—The second distress, the only one we are now 
concerned with, was made on the 22nd day of September, 1911, 
and the goods were sold on the 6th October following. There 
was no rent in arrear or due either at the time of the distress 
or sale, and both were illegal.

For such an illegal distress and sale a tenant was entitled to 
recover from Ilia landlord “double the value of the goods or 
chattels so distrained and sold, together with full costs of suit,"' 
under R.S.O. eh. .242, sit. 18, see. 2; 2 XV. & M.t sess. 1, eh. 5, 
see. 4. And the jury must be directed to give this amount 
Masters v. Farris, 1 C.B. 715.

The plaintiff did not sue for double value ; but it was assumed 
upon the argument that he would be entitled to it if properly 
claimed; and he now asks to amend his pleadings and claim it. 
This is a ease for stiff damages. The defendant’s action was 
not only illegal, but deliberately dishonest. Hut there is no oh 
ject in allowing an amendment. The Court has now power to 
double the damages assessed ; the jury must find the value and 
assess the damages at double that amount.

And there is another reason. Before the wrongs complained 
of were committed, namely, on the 1st September, 1911, the sec­
tion referred to was repealed by 1 Geo. V. (Ont.) eh. 37, and see. 
34 of this Act was substituted therefor. Under the section now 
in force the plaintiff is not entitled to double damages, hut “to 
recover full satisfaction for the damage sustained by the distress 
and sale.” Tills may be either more or less than double value, 
hut it eliminates the requirement of a specific claim in the plead 
ings.

The #322 allowed in respect of the goods is well sustained by 
the evidence. The #20 for board is not disputed. It was argued 
that the #322 award exhausted the plaintiff’s right to damages
1 do not think so. Without reference to eases at all, the laugii 
age of see. 54 referred to is broad enough to cover any damages 
naturally resulting from the defendant’s act. And even where 
the seizure is not illegal, hut only irregular, deprivation of the 
use of chattels or goods is a basis for damages: I'iggott v. Ilrilhs 
(1830), 1 M. & XV. 441 at 449 to 451. This is recognized, too, 
in Htsseg v. Quinn. 21 O.L.R. 519 at 521. See also Sherman \ 
Dutch, 16 111. 283.
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But the plaintiff is not entitled to tin- whole $000. He only 
asked for $300 in respect of this matter in his statement of claim, 
and only a total of $1,035. The jury doubles this item, and 
allows a total of $1,142. The plaintiff has not asked to amend 
as to this part of his claim, and, having been definitely limited 
himself to $300 by his evidence at the trial, I think he should 
not be allowed to recover more.

I agree that the appeal should be disposed of in the way 
stated by my brother Itiddell.

Verdict reduced or in the alternative 
a new trial ordered.

D. C. 
1012

Hail.

Lonnoi, J.

LÀCHUTE SHUTTLE CO. v FROTHINGHAM & WORKMAN, Ltd.
Quebec Court of King's Dench, Appeal Side, Archambeatilt. fTrcnholmc, 

Lavergnc, Cross and Carroll, «/./. June 15, 1912.

1. Sale (§ II C—35a)—Contract fob goods as “samples suiimittkd."
A contract made by correspondence for a carload of specified articles 

of a specified grade “to Ik* the same size and quality as samples sub­
mitted” is a sale by sample, and not a sale of a quality or grade.

2. Sale (§ II D—40)—Wiiat amounts to an acceptance of goods—Im­
possibility of inspecting in car—Unloading—Notice to seller.

The unloading of such merchandise as shovel handles hv the buyer 
and taking them into his store, where it is shewn that inspection in the 
cars would not lie practical and would entail payment of demurrage 
or storage charges, does not constitute acceptance of the goods, where, 
after examination of the goods and discovery of defects, the buyer 
promptly notifies the seller of his refusal to accept the same; under 
such circumstances the buyer need not bring a redhibitory action 
under 1530 C.C. (Que.), but has the right to bring an action for re­
scission of contract for non-fulfillment of the vendor’s obligation (C.C. 
1005), and therefore the buyer is not obliged to bring suit iuuuedi-

3. Tender fjl—2)—Notice to seller that buyer intends to return
goods—Necessity of making formal tender.

Where the buyer, by letter, advises the seller of his refusal to accept 
merchandise bought, informing him. at the same time. that, unless 
the vendor sends shipping instructions, the car will be forwarded to 
him. and the vendor replies “we positively will refuse delivery if 
you should decide to return them.” the buyer is not obliged to cart 
the goods to the railway station to make a formal tender; it is 
sufficient if. in his plea, he renews his declaration that the goods are 
at the vendor's disposal.

QUE.

K. R. 
1012

Appeal from a judgment of the Superior Court, Sir M. M. Statement 
Tait, C.J., rendered on June 12th, 1011, setting aside and annul­
ling a contract for the manufacture of one carload of shovel 
handles at the request of the respondent.

The appeal was dismissed with costs.
•7. L. St. Jacques, for the appellant:—This is a sale by eorres- Argument 

pondenee and is the sale of a certain grade of goods and not 
a sale by sample, and the grade required was shipped although

27—8 D.L.R.
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a certain number of handles may not have been exactly similar 
to the sample shewn. The mere fact of exhibiting a sample at 
the time of the sale does not make the sale one by sample: Am. 
& Eng. Encyc., 2nd ed. Vo., Implied Warranties, p. 1225. For 
respondent to be entitled to ask for the cancellation of the sali- 
he should have acted with due diligence, 1530 C.C., and 
should have had the goods inspected at the time of delivery. 
Instead it brought them into its warehouse, thereby accepting 

Workman, them : Marchand v. Oibean, 1 Que. S.C. 2f>6; Fraser v. Mayor, 
1 Que. S.C. 543; Vipond v. Findlay, M.L.R. 7 S.C. 242.

Argument j0SCph v. Morrow, 4 L.C.J. 288; Guihnettc v. Langcvin, 13 
R.L. N.S. 154. More especially can no such action lie after a 
delay of eleven months : Buntin v. Hibbard, 10 L.C.J. 1; Bes­
sette v. Lyall, 38 Que. S.C. 474; Dominion Lumber Go. v. 
Auger, 40 Que. S.C. 184. The reason given by the respon­
dent that it had been notified by the appellant that suit would 
be taken to recover the price and therefore was awaiting this 
to file a cross-demand is futile.

J. II. Rainville, for the respondent :—The sale is one by sample 
and the buyer has the right to exact absolute conformity of the 
goods to the sample, otherwise he can refuse to accept the goods. 
Beaudry-Laeantinerie. Vente, 3rd ed., p. 179. Inspection could 
not he made in the cars; unloading was necessary and the goods 
were placed in a shed not fifty yards from the C.P.R. tracks. 
Besides all the correspondence shews that any delays were due 
to the appellant and not to the respondent which kept continu­
ally asking for instructions.

The present action is not a redhibitory action for latent de­
fects governed by 1530 C.C. ; it is an action based on 1065 C.(\ : 
Oddi v. Lavigucur, 32 Que. S.C. 99, HO.

ctom. j. The opinion of the Court was delivered by Mr. Justice Cross.
Montreal, June 15, 1912. Cross, J. :—This is an action to 

set aside a contract for the purchase of a carload of shovel 
handles. ,

The respondent was the buyer, and its complaint is that the 
handles did not conform to sample.

The appellant’s defence was in substance as follows :—
First: that its contract was to supply “X” grade handles and that 

the handles supplied were not “X" grade;
Second : That the plaintiff ( respondent ) took delivery of the hnndlvs 

and, having done so is too late to sue to rescind, the action having 
been taken eleven months after delivery ; and

Third: that the plaintiff has failed to validly tender back tin-

The Superior Court has maintained the action and set aside 
the contract. The defendant, the seller, has brought up this 
appeal.

QUE.

K.B.
1912

Laciiutk
Mil I l M 

i ,,

Florin no-
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In support of the first ground of defence, the defendant 
complains that the sale was substantially a sale of a quality or 
grade of shovels known in the market as ' ‘ X ” grade and was not 
a sale by sample. If that interpretation of the contract were 
the correct one, it no doubt would toll strongly in defendant’s 
favour, for as pointed out in Heaudry-Iaicantineric et Saignai, 
Voulc, No. 312 (1), p. 314:—

Quand la vente a été faite sur échantillon la régie est plus rigoureuse. 
L’acheteur a le droit d’exiger des marchandises entièrement conformes 
A l’échantillon, et il peut refuser celles qui n’auraient pas cette con­
formité.

QUE.

K. R. 
1912

Frothing-

Workman.

The contract was effected by correspondence and I find it to 
have been made “for a carload of I). shovel handles ‘X’ grade, 
handles to be the same size and quality as samples submitted.” 
It appears to me that this language is clear enough to leave no 
room for doubt about what was intended to lx* sold.

There are four grades of shovel handles known to the trade, 
the best are known as “XX”, the next best are “X” handles.

The appellant agreed to supply handles of the second grade, 
but handles of the same size and quality as samples submitted. 
That agreement gave the buyer the right to test the handles by 
comparing them with the samples and to refuse acceptance of 
them if they were not of the same size and quality and to that 
extent the sale was a sale by sample. The appellant is therefor 
in error in saying that the sale was a sale by grade and not a 
sale by sample. The reference to the sample was intended to 
have some effect and must not be disregarded.

Then, as to the quality, I agree with the learned Chief Jus­
tice of the Superior Court that the proof shews that the handles 
did not conform to sample. The evidence tendered in a con­
trary sense by the appellant is not strong. It was directed 
mainly to proving that the two samples were taken from the 
same lot of handles in the appellants' storehouse from which half 
the handles shipped were themselves taken, and that the other 
half of them were turned out of the same stock of wood by the 
same workman and from the same machine. That establishes 
plausibility for the ground taken by the defendant, but does 
not destroy the testimony put in by the plaintiff specifically 
bearing upon the quality of the handles tendered to the buyer.

It follows that there was ground for non-acceptance of the 
carload of handles.

The next and more serious question is whether the action 
was brought in time. The appellant’s contention is that the 
respondent received and took delivery of the handles, and 
thereby came under the rule of article 1530 C.C. which provides 
that the action based upon the seller’s warranty against latent 
defects must be brought with reasonable diligence. There is no
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doubt that this action could not bo held to have been brought 
with such diligence as is contemplated by article 1530. It was 
taken only in December, 1010, whereas the respondent took the 
handles out of the ear into its warehouse in January, 1910: The 
respondent answers that it never agreed to accept the handles.

The handles were deliverable f.o.b. Cote St. Paul. They 
arrived there at the end of December, 1900, and were unloaded 
and taken into store by the respondent, but about ten days after­
wards, on the 11th January, the respondent wrote to the plain­
tiff as follow s :—

We are in receipt of our carload of “D" handle* which we are hold­
ing to your order ns they are not up to sample furnished us by you 
the timber being of very poor quality.

A lengthy correspondence followed but I do not find in it 
that the appellant at any time complained that the original 
rejection of the handles had come too late.

The appellant relies upon the fact that the respondent un­
loaded the car and took the handles into store notwithstanding 
that if there were defects in the handles such as were alleged 
they could have been discovered by examination as the handles 
were taken out of the car.

On the other hand testimony has been given to the effect 
that the handles could not be inspected inside of the car and if 
they had not been unloaded the carrier would have claimed 
demurrage or storage.

The learned Judge of the Superior Court came to the con­
clusion that in the circumstances the unloading of the car and 
removal of the goods was an act done in the interest of both 
parties and should not be held ils importing an acceptance of 
delivery ns in implement of the contract. The main question 
in the case is whether or not this act of unloading and taking 
into store did not amount to such an acceptance of the goods 
ns made it necessary for the respondent, if it wished to be re­
lieved upon the ground of defective quality of the goods to 
have brought this action very much sooner that it did.

In the treatise already quoted from, I find it said at No. 
312 (2).

Lorsque la marchandise livrée par le vendeur ne réunit pa* les 
qualité* promises ou quand elle n’e*t pas conforme fl l’échantillon, 
l’acheteur est-il tenu de la refuser au moment même oû elle lui est 
livrée? A-t-il pour le faire un délai limité? La loi ne fixe aucun délai. 
Sans doute l’acheteur doit refuser la marchandise assez promptement 
pour que son silence ne puisse pas être considéré comme une accepta­
tion de lu marchandise “malgré” ses défectuosités: mais 11 lui faut le 
temps nécessaire pour en faire la vérification. II peut, en principe, 
refuser la marchandise défectueuse tant qu’il ne l’a pas acceptée 
expressément ou tacitement.” . . . L’exécution ou l’inexécution -lu 
contrat doivent s’apprécier d’après le droit commun; l’acheteur e*t
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fondé ft so plaindre de la non conformité dos choavs livrées, tant qu'il 
peut prouver leur identité et que du reste il n'en a pus fait un usage 
tel quil soit présumé les avoir acceptées malgré leur non “conformité” 
aux conditions du marché.

A number of decisions in that sense are cited in the note.
1 agree with the learned Chief Justice in holding that the 

unloading and removal to the warehouse was an act which the 
buyer could reasonably do with the view of facilitating an in­
spection of the handles and did not impart an acceptance in 
view of the fact that a letter of refusal of acceptance was 
written on this 11th January.

That being so. the case was not one of redhibitory action 
under article 1530 in which the buyer had not only to complain 
but to bring suit with diligence but it was a ease which fell 
under the common -law rule of article 1065 which gives one 
party a right of action to rescind in case of non-fulfilment of 
contract by the other party. This view agrees with the conclu­
sion recently arrived at by the Court in Lcduc v. Belanger (not 
reported ).

It follows that the appellant’s objection, to the effect that 
the action was commenced too late, is not well taken.

There remains for consideration the appellant’s objection to 
the effect that the goods have not been properly tendered back.

The place of delivery was Côte St. Paul. The delivery there 
made was from the car at the railway station. The appellants’ 
contention is that the goods should have been tendered back at 
the railway station, whereas in fact they are in the respondents’ 
warehouse. In announcing its refusal of acceptance, the 
respondent more than once asked the appellant for shipping 
directions in order to get rid of the handles. In a letter of the 
23rd February, 1910, the defendant said, “unless we receive 
your immediate shipping instructions, we will forward the car 
back to you at once.” The same thing was repeated in a letter 
of the 13th of June and in answer of the following day the 
appellant proposed that the respondent should keep them in 
stock pending the decision of a suit for the price, which it said 
it was about to take, and added, “we positively will refuse de­
livery, if you should decide to return them. ... ”

It would obviously have been a barren formality to have 
carted the hardies back to the railway station. The appellant 
itself dispensed with any more definite tender of return of the 
handles. By its r,etion the respondent repeated its offer of re­
turn of the handh , and that offer has been declared good and 
valid. In our opinion the appellant does not establish its ground 
of appeal on this point.

On the whole the judgment is confirmed.

QUE.

K. B. 
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Appeal dismissed.
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B C. Re FALSE CREEK FLATS Arbitration.
q ^ (Decision No. 2.)
1012 Hrilish Columbia Court of Appeal, Maedunalil, C.J.A., Irving, Martin, ami 

(iotlihrr, JJ.A. June 28, 1012.

1. Eminent domain ($111 K 2—176a)—Obstructing access to water
—Settino off benefits against damages.

Where arbitrators dealing with an objection to the admissibility ■■( 
evidence of inereaseil value to set oil against damage in eminent 
domain proceedings under the Railway Act (Can.) stated that tin > 
would take the evidence, but would specify separately in their awn id 
the inereaseil value ami the gross amount of damages against which 
it was set-olT, and thereby enable the objecting party to have reviewed 
by the courts the application of the “set-off” provisions of the li.iil 
way Act, but no two of the three arbitrators could agree on the 
amounts on the basis of excluding the benefits, but concurred m 
awarding one dollar damages for lands injuriously affected but not 
expropriated, but without specifying how the amount was arrived ;it. 
the arbitrators' statement as to separate findings will lie held h 
equivalent to a promise to exercise their discretionary power to state 
a case for the opinion of the court, a reliance upon which may have 
prejudiced the objecting party in the conduct of his case, and the ar 
hit rat or s' mm fulfilment, although unintentional, of the promise given 
is such misconduct on their part as will justify setting aside the award.

[Re Fa I nr Creel, Flats Arbitration ( No. 1), 1 D.L.R. 3(13, affirmed on 
an equal division.]

2. Damaged ( 1111 L 6—284 )—Eminent domain—Scttinu off bpecivi.
benefit»—Railway.

I pon an arbitration in eminent domain proceedings in reference to 
damage to land by railway construction, in cases in which sec. 108 <d 
the Railway Act (Van.) requires the amount of lame tit to be “set-off” 
against the amount of damage it is necessary that the arbitrators 
should specify the amount of each in their award.

[Re False Creel: Flats Arbitration (No. 1), 1 D.L.R. 363, affirmed on 
an equal division.)

3. Arbitration ( $ 111—17)—Review and setting aside—Failure to de­
cide ALL MATTERS REFERRED.

If an award of arbitrators fails to decide on nil matters referred 
to them, the award will 1m- set aside by the court, whether the omis­
sion appears on the face of the award or by affidavit.

[Re False Creel: Flats Arbitration (No. 1), 1 D.L.R. 303, affirmed on 
an equal division.]

4. Arbitration ($11—12)—Misconduct of arbitrators—Irregular pro­
ceedings—-Motive.

Misconduct of arbitrators, in its lcgitl sense as regards the power 
of the court to set aside an award, does not necessarily imply any 
improper motive to the arbitrators.
|Re False Creek• Flats Arbitration (No. 1), 1 D.L.R. 363, affirmed on 

an equal division.]

statement Aitkal by the Victoria Vancouver ami Kastern Railway and 
Navigation Company from the decision of Gregory, J., /«V False 
Crttk Flats Arhitmlion (Decision No. 1), 1 D.L.R. 36.3, 2<i W. 
L.R. 387, setting aside ni award of arbitrators under the Railway 
Act.

A. II. Mav\till, K.C., for the company.
Ihmtjlas Armour, ./. /»'. Grant, and A. W. V. Jones, for the 

land-owners, respondents.
^844
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Macdonald, C.J.A.:—During the* course of the proceedings 
lK*forc the arbitrators, a «pmstion was raised ns to whether or not 
84‘C. 198 of the Railway Act could be applied to the facts of this 
case. No laud had hern taken from the owners claiming com­
pensation. The railway did not touch their land, hut they 
ed that their lands were injuriously affected because of the con­
struction of the railway between these sea. During
such discussion it was suggested that the question of tin* appli­
cability of the section be referred to the Court. This suggestion 
was not acted upon, because the arbitrators promised the land­
owners that they would make it appear on the face of the award 
whether or not they had applied the section. This promise was 
not kept. There is no suggest ion of bad faith on the part of the 
arbitrators, but tin* result was, that the land-owners refrained 
from taking advantage of their right, and relied upon an equiva­
lent, namely, to move, if necessary, after the award was made, 
which they could do if it appeared on the face of the 
the arbitrators had applied the section. Kvidence was offered to 
shew that the arbitrators did apply the section.

It. was objectcd to. on the ground that arbitrators are not per­
mitted to give evidence as to what amongst themselves.
In my view of the case, it is not necessary to decide this question. 
The evidence shewing the promise is that of one of tin? solicitors 
in tin* proceeding* lwfore the arbitrators, and the award itself 
shews that that promise was not carried out It does not, there­
fore, seem to me essential to show either that the arbitrators did 
or «lid not apply the said section. They may have done so; ami 
that, in my opinion, is sufficient to tin* awanl, if, in
fact, the section is inapplicable. In terms tin* section deals only 
with “lamls through or over which the railway will pass.”

The increased value is that crcatisl ‘‘by reason of the passage 
of the railway through or ov«*r the same or by reason of the con­
struction of the railway.” Th«»sc two disjunctive clauses refer to 
lands through or over which the railway will pass. Farther 
along in the section reference is again made t«> the lands with 
which the section deals. The arbitrators an* to set off the in­
creased value against the loss or «lamage that may In- suffered or 
8ii*taine«i by reason of the c«>mpany ‘‘taking poss«‘ssion of or 
using sai«l lands.” To arrive, therefore, at the conclusion that 
sec. 198 applies, it is necessary to «lelcte from the section the 
words‘‘through or over which the railway will pass,” ami to «lis- 
regard the plain ami ordinary an of the words ‘‘taking
poss«‘ssion of or using tin* said lamls.” As against, what I con­
ceive to Ik* the plain ami grammatical construction ami meaning 
of the clause. it is urg«‘«l that tin- word ‘‘such” in tin* phrase 
‘‘such value or compensation” at tin* beginning of the section, 
refers to the antecedent sections ndating to arbitration, ami
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properly includes both classes of claims, namely, those where 
land is taken, and those where land is not taken or entered upon. 
This contention is correct ; but, 1 think, the word “such” must 
he confined in its meaning by the rest of the section.

It was also contended that it is not reasonable to suppose that 
Parliament intended to make one rule for one class of claims and 
another for another class, when there is no apparent reason for 
doing so. While that is a circumstance not to be overlooked, it 
does not appear to me to outweigh the obstacles in the way of 
the construction which the appellants contend for.

It was also strongly pressed upon ils in argument that the 
railway company actually entered upon and took possession of 
“land” of the respondents, within the definition of land in the 
interpretation clause of the Act ; that the respondents’ rights to 
access to the sea are hereditaments, within the meaning of that 
definition ; and that, when the appellants built their line along 
the foreshore in front of the respondents’ property, they in effect 
took an interest in land by destroying that which was an incident 
to the enjoyment of the land.

The respondents’ right to access to the sea may be an heredita­
ment; if so, it is an incorporeal one. The railway company are 
given by the Act the right to enter in and upon the lands of other 
persons; and, looking at the whole purpose and context of the 
Act. I am of opinion that, assuming the right in question to be an 
hereditament, the definition of land above referred to must be 
confined to corporeal hereditaments.

I think that the language of Lord Watson in Great Western 
It. Co. v. Swindon and Cheltenham It. Co. (1884), 9 App. Cas 
787, 800, is applicable to this case. He says, speaking of the 
English Land Clauses Act, which contains a definition of land 
practically identical with that in the Railway Act ;—

Now, it i* perfectly true that the won I “land*." as it occur* in 
many of the lending clauses of the Act of 1M-15. is. by reason of the 
context, limited to cor|M>rcal hereditament*. Taking that Act per sr, 
and irrespective of the term* of any other statute. the*e clauses do not 
appear to lie applicable to the compulsory taking of an easement, at 
least in the sense in which the respondent* an by their Art empowered 
to purchase and take *uch a right. The only easement* which these 
provisions, read hv themselves, seem to contemplate are servitude 
right* burdening the corporeal land* taken by the company, which are 
destroyed or impaired by the «instruction of the railway. The com 
pany are not dealt with as being either entitled or bound to purchase 
and take such easements, hut as liable to make compensation in respect 
of their having by tlm construction of their authorized work* injuri­
ously affected the dominant land to which the easement* are attached 
The appeal should he dismissed.

Martin, j.A. Martin, J.A. ;—While I have reached the same conclusion as
the learned Chief Justice. 1 am far from 1 icing free from doubt
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about the true construction of this difficult section. 198. and B.C. 
tliink it desirable to adtl that, in my opinion, the definition of qjÎ
“lands” is sufficient to cover the right of access in question, jpjo
which is a “natural right” and a species of easement : Goddard ----
on Easements, p. 3; Ilalslmrys Laws of England, vol. 11, p. 238; 
and clearly an incorporeal hereditament according to the authori- rKM 
ties, e.g., Gnat Western II. Co. v. Swindon ami Cheltenham II. Ki.ats. 
Co., 9 App. Cas. 787, 53 L.J. Ch. 1075; The Queen v. Cambrian M»rtin, j.a. 
R. Co. (1871), L.R. 6 Q.B. 422, 9 App. Cas. 787; Lyon v. Fish­
mongers Co., 1 App. Cas. 662; Xorth Short A*. Co. v. Cion (1889),
14 App. Cas. 612; which also shew that there is no difference in 
principle between the rights of access of riparian owners on tidal 
waters or navigable and non-navigable streams.

Rut it would appear from the judgment of Lord Watson in 
Great Western A*. Co. v. Swindon, ete., Co., 53 L.J. Ch. 1075, 
that, unless the corresponding English Land Clauses Act “is 
incorporated with enactments which expressly confer upon the 
promoters powers to purchase and take incorporeal hereditaments 
by compulsion,” it does not apply to hereditaments of that na­
ture ; and. in view of the faet that opinion of Lord Watson has 
been by the Court of Appeal in In re City of South
London II. Co. and United Parishes of St. Mary, etc., 11903]
A.C. 728, 1 think it is a safe guide to follow in this case in con­
sidering the effect that is to be given to the crucial words in sec.
198, viz., “any lands of the opposite party through or over 
which the railway will pass.”

Though the expression in our interpretation clause, sub-see.
(15) of sec. 2, is at first blush somewhat broader than the cor­
responding interpretation of “lands” in see. 2 of the English 
Land Clauses Act of 1845 (8 & 9 Viet. eh. 18), because it says 
that, land “includes real property, messuages, lands, tenements, 
and hereditaments of any tenure.” whereas the English Act 
omits “real property,” vet that really does not carry the matter 
any further, because. in the broad conveyancing sense
all property must he either real or personal, yet the decision of 
the Queen’s Bench Division in Laws v. Eltrinyham (1881), 8 
Q.B.D. 283. shews that, where the sense of the matter and the 
context require it, the wide term “any real or personal property 
whatsoever” will he applied to tangible property only, and not 
to incorporeal rights.

1, therefore, agree that the appeal should not lie allowed.

Irvino, J.A. :—Gregory. J„ set * the award on the appli- intng. j.a. 
cation of the owners.

Section 198 requires the arbitrators to ascertain what amount 
should be allowed to the owner for inconvenience, loss, or dam­
age suffered or sustained by reason of the railway company tak­
ing possession of or using his land. Although I am of opinion
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that sec. 198 does not apply to this case, yet I do not hoc why 
the arbitrators slum Id not, in ascertaining the compensation 
payable to the land-owner in respect of the incorporeal heredita­
ment, adopt for their guidance the principles indicated by see. 
198. Incorporeal hereditaments are deemed to be in the posses­
sion of him who is entitled to them.

In this ease the railway companies do not take possession of 
or use any of the land the property of the respondents. How 
then can anything be set off against something which cannot 
be ascertained! Section 198, therefore, in my opinion cannot 
apply to this ease.

That being so, can this award be set aside? Mr. Armour 
contended that, as the arbitrators bad see. 198 into con­
sideration, they were guilty of that technical misconduct which 
is included in see. 11 of the Arbitration Act—mise only
in the sense that they made a mistake as to the scope of the 
authority conferred on them. There Ls no doubt that an award 
will Ik* set aside if an arbitrator has gone wrong in point of law, 
and the error in law appears upon the face of the award. This 
was decided many years ago: Hodykinson v. Finite (18f>7), 3 
C.B.N.S. 189; and was acted upon by this Court in Ilunwhnii* 
v. City of Victoria, 5 D.L.R. 294, 21 W.L.R. 555.

The principle is this: Courts are unwilling to interfere with 
the decision of those whom the parties have selected to lie the 
judges of the law and the fact ; so. for a mistake in law, the 
award will not be ground for setting it aside, unless it appear 
on the face of the award: sec eases collected in Redman on 
Awards, 4th ed., 270.

As pointed out hv Parks. B., in Phillips v. Evans, 12 M «sc 
W 309:

Altl we may poanibly do «mine injustice in particular oaae*. 1 
think it i* Iwtter to adhere to the principle of not allowing award# to 
lie net a«tide for mistake*, anti not to open a door to impure into the 
merit*, or we shall have to do *o in alnm*t every case.

It has always been the inclination of the Courts to n il 
rather than set aside awards: In rc Temple man, 9 Dowl. 902; 
Cock v. (Sent, 13 M. & XV. 304, 15 L.J. Ex. 33; In rc Falkinyham. 
11900 A.C 162; I demi v. Great Wortham R. Co., iisl,i \1 
39 ; The Ilohcnzollern, 54 L.T.N.S. ,590.

Hodykinson v. Fernic, 3 C.B.N.S. 189, is instructive on other 
points raised in this ease. It lays down the rule that there is no 
difference whether the award is by a professional man or a lay­
man; and it. also deals with the rpiestion as to nil award being 
sent back for a mistake in law not apparent on the face of the 
award, but disclosed in a separate writing; and in the ease of 
Joins v. Corn/. 5 Bing. N.C. 187, was mentioned as an authority 
to send the ease back on the strength of a letter written by the 
arbitrator after the award bad been made.

0
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In 18(>1, in llolgate v. Killick, 31 L.J. Ex. 7, 7 II. & N. 418, 
the Court refused to look at a letter written by a Master to 
whom the ease had been referred.

In 187Ô IHnn v. Wain, L.R. 10 C.l*. 388, was decided; the 
to remit was based upon n verbal statement made 

hv the arbitrator as to the grounds on which he had decided. 
The application was refused because it was not shewn that the 
arbitrator had admitted that lie had decided erroneously—fol­
lowing Lockwood v. Smith, 10 W.R. (128. There was nothing io 
indicate to the Court that the selected tribunal was desirous of 
the assistance of the Court (/></• Archibald, .1., at p. 391 ) and 
willing to review his decision on the point on which he believed 
himself to have gone wrong (per Brett, J., at p. 390—Denman, 
J., expressed the same opinion).

in the interval the opinion had been given by Mr. Baron 
Cleasby, in advising the House of Lords in Duke of Bucclcuch 
v. Metropolitan Hoard of Works, L.R. f> ILL., at 43(1, that in an 
application to set aside an award on the ground of mistake or 
misconception of the arbitrator, the Court would probably re­
ject no means of informing itself whether the arbitrator had 
proceeded upon such a mistake or misconception.

The rule is summed up by Strong, J., in McRae v. In Mag, 
18 Can. S.C.R. 280, as follows : that the Court will interfere on 
the ground of mistake in law : 0) where the mistake appears on 
the fare of the award, or in some paper which forms part of the 
award, and is by reference incorporated witli it; (21 where 
the arbitrator has himself shewn that lie is not satisfied with the 
award and is desirous of the assistance of the Court on the point 
on which he believes he has gone wrong.

Having reached this conclusion, we may now read what the 
arbitrators have said or written. The letter written by His 
Honour Judge Lampman (one of the arbitrators) cannot be re­
garded as an official act: (see see. 197 (2) ), so as to amount to 
an expression of opinion by or a request on behalf of the majority 
that the Court should lend its assistance and advice to the hoard. 
The land-owners, therefore, have not satisfied the onus which is 
east on them, that there should In1 an expression f* >. . a majority 
of the board of a willingness to reconsider the matter. Judge 
Lampman*s letter amounts to nothing more than this: “We 
may have been wrong; and, therefore, you are in a position to 
carry it further;” but it is to be noted that, although requested 
—in terms—to do so, lie does not request nor consent to the appli­
cation being made.

Then there remains the point put before us by Mr. Armour, 
that the counsel for the land-owners were misled by a remark 
made at the hearing by the presiding member of the hoard, and 
that as a consequence the land-owners have been deprived of their 
right of appeal. It has been truly said that the surest way to
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have a misunderstanding is to have an understanding. The usual 
and proper way to take the opinion of the Court as to the scope 
of a submission to arbitration, when you are dissatisfied with the 
course being taken at the hearing, is to apply to revoke the sub­
mission or to ask for a special case : Hart v. Dyke, 32 L.J.Q.B. 55. 
Jn this case no request was made to the board for a stated ease, 
nor was there any application to revoke. It is true that certain 
evidence was objected to, but the record does not shew that the 
objection was pressed or that any agreement was made between 
counsel, or between the lniard and counsel. In fact, as already 
mentioned, there was no request for, and, therefore, no refusal 
of a stated case. The counsel for the land-owners chose to rely 
on what the presiding member said was his intention, but it seems 
that the presiding member was not able to carry out this inten­
tion.

I do not see that the other members of the l»oard were bound 
by the presiding member’s declaration of intention, ils the sub­
mission were to two. The promise of the presiding member, if 
promise is the proper word must be understood ils being subject 
to the speaker’s ability to get another to agree with him. I do 
not think either of the other two members of the board was called 
upon to express approval or dissent from the proposed course: 
nor was counsel for the railway company bound to object. An 
obligation to speak by no means arises from a mere challenge.

I would allow the appeal.

oaniher. j.A. Galliiier, J.A. :—This is an appeal from the order of Greg­
ory, J., setting aside an award dated the 9th December, 1911. 
made by Ilis Honour Peter S. Lampman and Howard J. Duncan, 
two of the arbitrators appointed to act in an arbitration respect­
ing certain lots, between the Vancouver Victoria and Eastern 
Railway and Navigation Company and J. J. Ban field and Evans 
B. Deane. The award simply fixes the damage sustained at $1 
per lot, and is valid on its face. Th parties attacking the award 
contend that it was agreed between the arbitrators and all parties 
concerned, during the arbitration proceedings, that the arbitra­
tors should, in their award, set out tin amount which they con­
sidered the lots in question were damaged by the construction of 
the railway, and also the amount to which they considered such 
lots were ltenefited. Had this been done, the claimants would 
have been in a position to apply to the Court to set aside the 
award, on the ground that the arbitrators proceeded upon a 
wrong principle, provided sec. 198 did not apply, which was the 
claimants’ contention. There is nothing on the face of the award 
which shews whether or not the arbitrators dealt with sec. 198; 
but, in correspondence which took place subsequent to the award 
being made between the chairman, Judge Lampman, and the 
solicitors for the claimants, it appears that the two arbitrators 
who made the award considered that sec. 198 did apply, and the
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only reason why they did not shew on the faee of the award 1he 
amount of damages and the increased value was because no two 
of them eould agree as to the damage to any particular lot, but 
two of them did agree that the damage was fully compensated 
by the increase in value, and awarded the nominal sum of $1 in 
respect of each parcel.

Objection was taken that this correspondence is not admissi­
ble; and I agree that it is not admissible in so far as it may he 
sought to shew matters included in or excluded from the award 
by the arbitrators: Duke of Bucclruch v. Metropolitan Boarl of 
Works, L.R. 5 H.L., at 43G.

Rut we have in the arbitration proceedings the opinion ex­
pressed by the chairman. Judge Lampman. and Mr. Duncan, an­
other of the arbitrators, that sec. 198 did apply : and evidence was 
token of increased value, subject to objection by the claim mts. 
In looking at the award itself, and having in view the evidence, 
I think we mast reasonably assume that, in making their award, 
the arbitrators did apply see. 198. It. then becomes necessary 
to inquire as to whether the agreement is contended for was en­
tered into; and, if so, have the respondents been prejudiced in 
the non-fulfilment of the same? I think we must assume from 
all the evidence before us (and in this respect I consider the 
correspondence admissible) that the agreement was entered into 
or the promise given, as it is styled. When the question of the 
applicability of sec. 198 came up, the plain and proper course 
for the respondents to have taken was to have asked for a refer­
ence to the Court, under the Arbitration Act, and is the one 
which I think counsel should have pursued; but, on the other 
hand, had the arrangement been carried out as promised, they 
would have had their remedy, as I have above pointed out. We 
have then to consider whether the failure to carry out the ar­
rangement amounted to legal misconduct ; and, if so, have the re­
spondents been prejudiced? Under the authorities, a request 
made to refer and a consent given, but not acted upon by the 
arbitrators, and an award made without such reference, has been 
held to be legal misconduct, and the award in such a ease has been 
set aside. I can see no distinction between such a ease and the 
one under consideration; hut. ns Courts of law should favour 
the upholding of awards, unless some manifest injustice would 
he done, we should. I think, consider whether the respondents 
have been prejudiced by reason of the failure of the arbitrators 
to carry out their agreement. Admittedly, if see. 198 applies, 
they could not be prejudiced, as. under the course the respond­
ents chose to pursue, had the arbitrators carried out their prom­
ise, the only ground open would be that see. 198 did not. apply; 
and. therefore, the arbitrators had proceeded upon a wrong 
principle.

Section 198 is as follows:—
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The arbitrator* or the sole arbitrator in deciding on -mcli value or 
compensation shall take into consideration the increased value beyond 
the increased value common to all lands in the locality that will In- 
given to any lands of the opposite party through or over which the 
railway will pass by reason of the passage of the railway through or 
over the same, or by reason of the construction of the railway, and 
shall set off such increased value that will attach to the said lands 
against the inconvenience, loss, or damage that might Ik» suffered or 
sustained by reason of the company taking possession of or using the 
said lands.
The short point in regard to this section is: does it apply 

where the company constructing the railway does not use or take 
possession of any of the lands of the applicants! The respond­
ents’ contention is, that, because the company do not use or take 
possession of any of the lands of the applicants, no set-off under 
this section can be applied, although they may claim damages in 
respect of such lands for injurious affection by reason of the con­
struction of the railway. Under the section, the arbitrators, hav­
ing decided that, by reason of the construction of the railway, 
an increased value beyond that common to all lands in the locality 
has been given to the lands in question, shall take into considera­
tion such increased value. “Shall take into consideration” 
clearly implies for some purpose; and the respondents say that 
that purpose is qualified by the latter words of the section, “and 
shall set off such increased value.” etc., to the end. 1 think we 
should endeavour to get at what was the intention of Parliament 
in framing this section.

The first part of the section directs that the arbitrators shall 
take into consideration, etc., not only increased value by reason 
of the passage of the railway through or over the lands, but by 
reason of the construction of the railway as well—this latter is 
wide enough to include lands not touched by the railway; and. 
since the arbitrators are directed to consider increased value in 
respect of such, direction in this respect would be useless if it 
can only be applied to lands actually entered upon. Then» are 
no words in the section directly forbidding such application; and 
it should not be presumed that Parliament legislates uselessly.

It seems to me that Parliament could not have intended fin a 
case where compensation for damage is sought in respect of 
lands not taken, but injuriously affected by the construction of 
a railway), after directing that increased value to the lands by 
reason of such construction should be considered, that such in­
creased values could not be set off. If necessary, I would read in 
at the end of the section the words “or by reason of the con­
struction of the railway.” T think that sec. 198 is applicable; 
and. if 1 am right, the respondents are in no way injured by the 
failure of the arbitrators to carry out the agreement. The order 
of Gregory, J., should be reversed, and the award restored.

The Court heinq equally divided, appeal dismissed.
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HOUDE et al. (plaintiffs, appellants) v. MARCHAND 
(defendant, respondent).

Quebec Kinfl's Bench (Appeal Side), Archaml"nuit, C.J., Trenholmr, Cross, 
tier vais, and Hoy, JJ„ ad hoc. February 0, 1912.

1. Husband and wins ($11 E—so)—Marriage contract—Community 
property—Survivorship—Substitution.

Where n marriage contract provides that the community property of 
the proposed husband and wife shall during the marriage Ik* used for 
their joint benefit, and that upon the death of either, the use and 
ttenefit shall go to the survivor for life, and that after the survivor's 
death the property goes in moieties to the two families of the pro­
posed husband and wife; such a marriage contract creates a substitu­
tion in moieties in favour of the heirs of the two families of the 
contracting parties us to the community property.

2 Husband and wipe ($11 K—sff)—Mauri auk contract—Community 
property—Substitution—Testamentary disposition to defeat 
THE SUBSTITUTION, EKPECT OP.

Where a marriage contract creates a substitution, as to the com­
munity property of the proposed husband and wife, under which such 
property goes to the heirs of the two families of the husband and 
wife, upon the death of the survivor of them, such substitution pre­
vents either the husband or wife from disposing of any of such prop­
erty by will in derogation of the rights of the heirs of the two families, 
and any such testamentary disposition will lie declared null and void.

3. Contracts ($ II E—80)—Marriage contract—Binding effect upon
HUSBAND AND WIFE AFTER MARRIAGE—ATTEMPT TO VARY OR RESCIND, 
HOW REGARDED.

Where a marriage contract provides that the community property of 
the proposed husband and wife shall, during the marriage, be used for 
their joint lienefit, and that, upon the death of either, the usufruct goes 
to the survivor, and that, after the survivor's death, the property 
shall go in moieties to the two families of the proposed husband and 
wife; it is beyond the power of either of the parties, after the mar­
riage, to make any change in the marriage ngreeim t contained in the 
contract.

4. Pleading ($1111)—333 «•)—Joint owner—Pleading joint ownership
WITHOUT DEMANDING DISTRIBUTION. WHEN.

A plaintiff joint owner, whoso rights are contested by a person who 
is in possession of I he joint pro|«ert v. mev to-oncrl- p'ead that the 
courts shall declare him entitled to an undivided share in such prop­
erty, and such plaintiff (while not compelled to continue in the joint 
ownership) is not obliged to demand distribution, he can have an inter­
est in the estate without proceeding to a distribution, and indeed may 
prefer to remain in joint ownership.

f 1 rmitape v. Frans, 4 Q.L.R. 300; Cannon v. 0'\.i7. 1 L.V.R. ItiO; 
Pothier tit. Petition of Heirship, 9 Bugnet, p. 234, applied |

5. Pleading ($111 D—333 «•) — Accounting—Distribution—Heirh—Hue
CESSION COMPRISING PROPERTY ESSENTIALLY DIVISIBLE.

Where the plaintiffs, as some of the joint heirs of an estate, proceed 
against the defendant, as a person wrongfully in possession of the 
joint property, in an action to compel the defendant to render an 
accounting without in the same action demanding distribution, and 
where the projiertv in question is essentially divisible in its nature, 
the action is well taken in this respect, and the plaintiffs may lie 
apportioned their respective shares in the whole estate, without lieing 
forced to a distribution.

6. Parties ($ I—13)—Non joinder—Joint heirs—objection too late.

Where the plaintiffs, as some of the joint heirs of an estate, proceed 
against the defendant, as a jierson wrongfully in possession of the
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joint property, without nilding as co-plaintiffs the other joint heirs, 
11,111 where the plaintiffs in their action demand an accounting and a 
declaration of their right to undivided shares in the estate, a dilatory 
objection by the defendant against the non joinder of the remaining 
joint heirs «ill not defeat the plaintiffs' action, when it clearly nppems 
that the objection was taken too late, and that the remaining joint 
heirs will not be prejudiced by the declaration in favour of the joint 
heirs who are already parties to the action.

7. Appeal ($ VII L 'Mi—.195)—Findings ok Court—Valuation—Condi­
tional valuation—Wrongful holder ok property, when 
estopped—Accounting.

Where a person, wrongfully in possession of property, has wrong 
fully refused to render to the joint owners an accounting of tin- prop 
ertv in question, upon proper proceedings for that purpose, the value 
of the property may be estimated and fixed by the Court, and the 
amount so fixed may be made binding as against the person wrong­
fully refusing to account, unless he shall, within a fixed period after 
judgment, duly render a detailed and verified accounting, upon which 
a different valuation may fairly and reasonably be adjudicated.

statement Thb judgment on which appeal is taken, which is annulled, 
tuw rendered by the Superior Court sitting in review, Sir V. 
Langelier, Cimon, and Pouliot, JJ., 5th November, 1910,

Hi rnur, Sevigny <V Bernier, for the appellants; Hon. L. P. 
Pelletier, K.C., counsel.

Bd le au, B elle au <£• Bclleau, for respondent.

The judgment in appeal was delivered by
lnheo!Ïeilt' ArchAMHEAULT, C.J.:—The appellants in this cause were 

plaintiffs in the Court of first instance. The judgment then- 
sustained their action, but that judgment was carried to the 
Court of Review and was annulled by that Court on a division 
of two Judges against one.

The appellants cite the respondents for a substitution by 
virtue of the marriage contract entered into between Celina 
Iloude, their sister, and Remy Marchand, the respondent’s 
lather; and the appellants seek to he declared entitled each to a 
one-tenth share of the property under the substitution, and that 
the res ' he ordered to render an accounting of the prop­
erty or, in the alternative, to pay to each of the applicants the 
sum of $200, as the value of his share in the estate.

The facts of the cause arc simple. In 1880 Remy Marchand 
and Celina Iloude contracted marriage under the law of com­
munity property by agreement. The marriage contract contains 
the following clause: “And in consideration of the love and 
affection pledged between the said proposed husband and wife, 
the one for the other, and in testimony thereof, they have mu 
tually agreed to grant and by these presents do grant all tlie- 
community property which may be held by them jointly in their 
lifetime to the survivor of them, such survivor to enjoy during 
his lifetime the use and benefit thereof, with the proviso, how 
ever, that the said property, real and personal, shall go intact
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to the heirs of their two families, after tin death of the said pro­
posed husband and wife, and this by mo «'ties between the said 
two families. Provided always that on the day of the death of 
the first deceased, there is no child or children born or to be b irn 
issue of the said proposed marriage, it being agreed that in ease 
of any such child or children the present donation shall 1m« null, 
with the further provision that it shall have the same force and 
effet lequently if all of such children shall die under age and 
without leaving them surviving lawful heirs of the body.”

No child was lsirn of this marriage. Celina Hondo died 2nd 
September, 1905, after having ' a will by which she be­
queathed all her property, real and personal, separate and com­
munity, to her husband Remy Marchand, whom she made her 
sole legatee. After the death of his wife Remy Marchand took 
possession of all the community property and retained posses­
sion until his death, which took place on the 7th November, 1907. 
lie too died after having made a will, by which lie constituted 
the respondent, his son by a former marriage, his sole legatee. 
After the death of Remy Marchand, the respondent took posses­
sion of all the property left by his father, among which was the 
community property which had been held between his father 
and Celina lloude. He has ever since refused to render any 
accounting of this property, claiming alisolute ownership, by 
virtue of the two wills the effect of which is now in question. 
Hence the appellants have instituted the present action.

Celina lloude left at her death six brothers and four sisters, 
who would have been her nearest lawful heirs, in the absence of 
a will. The two appellants, plaintiffs in the Court of first in­
stance. an' among the numlicr of these heirs. They allege, in 
their action, the facts alsive mentioned, and add: The marriage 
contract between Remy Marchand and Celina lloude created a 
substitution in favour of the latter’s brothers and sifters, to 
take effect upon the death of her husband, if he survived her. 
Celina lloude could no longer, after her marriage contract, dis­
pose of the property in question in favour of any persons other 
than her brothers and sisters. The part of her will by which 
she constitutes her husband sob- legatee, as to the ownership of 
the property in question, is therefore null and void.

The eatate of Celina lloude, at the death of her husband, 
was valued at the sum of $2.000, and the appellants ore entitled 
each to one-tenth of that sum. that is. $200. Then the 
ask that the judgment in intervention shall declare: 1. That 
the marriage contract between Celina lloude and Remy March 
mid created a substitution, in favour of tin* heirs of her family, 
as to the community property: 2. That the provision of the will 
of the said Celina lloude, which l>cquenths the property in 
question absolutely to Remy Marchand, her husband, is aliso-
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lutely null, illegal and of no effect; 3. That the respondent i> 
in possession of .said property illegally and unjustly and that In- 
be ordered to deliver up the same and to turn over to the appel 
lants their shares in the said property. The action then demands 
that the respondent may he ordered to render to the appellants 
a full and detailed accounting of the property, comprising that 
portion of the community property belonging to Celina Houde, 
at the time of tin* death of the latter, and of the management 
and administration of the estate since that time; and, in case 
of his default to render an accounting within fifteen days from 
judgment, with documentary exhibits in support thereof, that he 
be ordered to pay to each of the said appellants the sum of $‘200, 
us representing one-tenth of the value of said property.

The respondent has pleaded to this claim, denying generally 
the allegations of the declaration, and alleging that the marriage 
contract and the will speak for themselves. This pleading of tie* 
respondent goes on to say that the marriage contract of Celina 
Iloude and Remy Marchand did not create a substitution in 
favour of the brothers and sisters of Celina Iloude, covering the 
community property; and that all the allegations of the declare 
tion are false except what can be shewn by the written instru­
ments mentioned.

As 1 have stated above, the Court of first instance sustained 
the appellants’ action; but the majority of the Court of Review 
reversed that judgment and denied the claim. The ground in­
voked by the Court of Review for denying the claim is that the 
api>ellahts should have proceeded by an action for an accounting 
in a distribution, concerning the heirs of Celina Iloude as well as 
the respondent, in order to determine what community property 
there was, and to establish the respective accounts between the 
co-owners, and to make distribution of the property, if any.

I am of opinion that the judgment of the Court of Review 
is erroneous, and that the judgment of the Court of first instance 
was well founded, except as to the amount of the judgment, 
which we shall consider later. The action for distribution neces­
sarily presumes that there is some property held in common.

“There is an issue in an action for distribution between the 
co-heirs and their successors,” says Pothier, “so that the property 
of the estate, or part of it, is presumed to be held as community 
property.” (Treatise on Successions, 8 Bugnet, p. 150). Here 
there has not been possession in common. The respondent claims 
sole ownership of the property, by virtue of the will of Celina 
Houde and of that of his father. As long as the will of Celina 
Houde stands, the respondent has the right to reject any demand 
for distribution. Hence, the first thing which the appellants 
should have demanded was the annulling of her will. That is 
what they claim by the present action, and I do not see how this 
part of their demand could have been rejected.
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As to the question of the validity of the testamentary disposi­
tion which is attacked, there can lie no doubt that it is null. 
After the marriage it was impossible to make any change in the 
marriage agreement contained in the contract. The ninrrbun­
co!) tract of Celina Monde ami Rem y Marchand gives to the sur 
vivor the use of all the community property, the ownership of 
such property, at the death of the survivor, to go to the heirs 
of the two families in moieties. There was no longer any power 
in th«- parties to the contract, after their marriage, to deprive 
the heirs of their rights. The action of tin* appellants is then 
well taken, when they demand the annullmcnt. of the clause of 
the will of Celina lloude, which gives to her husband absolute 
ownership of her part of the community property.

The action demands, in the second place, that the appellants 
he declared heirs each of a one-tenth interest in the property. 
The respondent sets up that this demand cannot he allowed, be­
cause it assumes an executor}' judgment, and that tIk* appellants 
should have demanded the distribution of the property to receive 
their share in tin* distribution, but not to be declared joint 
owners of the property. This plea does not seem to me well 
founded. A joint owner, whose rights are contested by a person 
who is in possession of the property in question, may plead that 
the Courts declare that he is entitled to an undivided share in 
such property. Nolnidy is compelled to continue in the joint 
ownership; nor is any person obliged to demand partition, lie 
can have an interest in the estate without proceeding to a par­
tition, and a joint owner may prefer to remain in the joint own­
ership. If anyone contests his right in the joint ownership, la- 
ought to have the means to establish it in a Court, without being 
obliged to demand a distribution. This doctrine was approved 
in the case of Armitagi v. Evans, 4 Q.L.R. 300. and in Hie ease 
of Cannon v. O'Neil, 1 L.C.R. 160. This is also the doctrine laid 
down hv the text writers. Sec Pothier, on Petitions of Heirship. 
0 Bugnet, p. 234, Nos. 365, 371, 372, 411.

The appellants had then the right to claim, as they did claim, 
to be declared heirs of each a one-tenth part of the share of 
Celina lloude in the community property. Their action in this 
respect is by way of petition of heirship, ami they Imd the right 
to bring it without demanding a distribution of the property.

In short, the appellants demand that tin- respondent In- ad­
judged to render an account t<« them, or to pay to each of them 
the sum of two hundred dollars. It is «-specially this part of the 
decision which the Court of Review has reversed, in di-claring 
that the appellants should have proceeded by way of action for 
distribution, instcud of so demamling an accounting.

I ought to say here that there is a difference of opinion Ih-- 
tween the Court of first instance and the Court of Review as to 
the interpretation of the clause of the marriage contract upon
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which the question has arisen. The former Court decided that 
this clause constitutes, in favour of the heirs of Cel ilia Hondo, a 
substitution of her part of the community property. The Court 
of Review, on the contrary, is of opinion that all the community 
property comprises a single estate, and that the appellants, their 
brothers and sisters, and the respondent, arc joint co-owners of 
the entire property, the respondent for one moiety, and each of 
the others in interest for one That Court reaches the
conclusion that the respondent is not in the position of a third 
party who is in possession of property not belonging to him, but 
that he is a joint co-owner, against whom the other co-owners 
( proceed by an action for the rendering of an account, hut 
only by un action for distribution. I confess that I should have 
been disposed to adopt the view taken by the Court of Review, 
if the property held by the respondent had not been property 
essentially divisible. Hut it is in evidence that all the community 
property in question is composed of money owing, with the excep­
tion merely of some household furniture and some household 
and personal linen \ at only $77. It is proper to state in 
reference to the furniture and linen, dv minimis non curat pra- 
tor. lienee, the projierty in question here is money owing, 
money deposited in bunk, or obligations. There was some real 
estate at the death of the respondent's father, but that was sold, 
and the price of it has lieen collected in, less a balance of $400. 
which is still due. I'nder the circumstances I believe that the 
iqqiellanta have the right to claim their proportionate share of 
the money owing, unless the respondent elects to make an ac­
counting of the property of which he has Ism in possession as 
owner since his father's death, and of which lie has already di> 
posed in part.

The respondent has entered into the contest with the appel­
lants upon their claim as pl< He did not raise objection
to the form of the action, lie has not demanded that the other 
heirs should lie added in the cause. His objection at this time 
is too late. Moreover, his co-heirs have no interest in his motion. 
It is a question of assets to Is* divided under the law. The 
amount which will Is» paid to the appellants could not affect the 
rights of their brothers and sisters. Further, it is to the interest 
of all parties to the cause, that everything may be determined 
definitely between them by the judgment which we render.

It only remains to fix the amount which the r< dull
pay to the app< i upon default in accounting. The 
have claimed each $20(1. Whether the appi are entitled 
each In one-tenth of the moiety of the community property, or 
to one-twentieth of all the community property, matters little: it 
is six of one and half a dozen of the other. The share of ea« h 
is the same in the one ease as in the other. If the property is 
worth $4,ihhi, one-twentieth of the entire estate amounts to $2(Ni, 
and one-tenth of the moiety of it is likewise $200.
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However, I do not find in the record proof of the value of 
the community property which was held between Oelina Hondo 
and the respondent’s father. There has never been any inventory 
made of the property. All we know is that Celiua lloude died 
in 1905, and the respondent’s father died in 1907. After his 
lather's death, the respondent made a declaration, in the Pro­
vincial Treasurer’s office, of the value of tin* estate, and that 
valuation was $2,231.10. A parcel of real estate, estimated in 
that declaration at $000, has been sold since for $800. The value 
of the property may have increased in the interval. It is also 
possible that the respondent’s father increased the value of the 
estate after his wife's death.

Vnder the circumstances, to put an end to litigation lie tween 
the parties, 1 should Ik* disposed to tix the value of the community 
property at the sum of $2,00i>, and aeeorilingly to award to each 
of the appellants the sum of $100, ils his share of the property. 
If this amount is too high, the respondent need only render an 
accounting ami thus himself establish the value of the property 
which In* holds without right as owner, and concerning which 
he refuses to acknowledge the right of the appellants in tin* un­
divided ownership in the property.

JmlflHH nt accordingly.

.

FOSS LUMBER CO. v. THE KING; and THE BRITISH COLUMBIA 
LUMBER, ETC., CO., Limited (intervenants, respondents).

Supreme 1'ourt of Canaria. Sir Charhs Fitzpatrick. f'.Z . Iriington, Duff, 
Anglin, amt Itroricur. October 211, 1912.

1. Duties (|!—1)—Customs tariff (Can.)—Li miikh. wins “fiktiikk
iMA*urArrvem.“ Ann aavuni anh drkssixo.

Vnder 'he customs tariff (Can.) 1907, tlw* lumber of wood sawn, 
split or eut anil dn«**«d on one side only, hut not “further manu 
faetured," is entitleil to free entry into Canada and this applies where 
the lumber Is in the fir«t place sawn <>n four sides in the sawmill 
and is subsequently sized on one side by a saw in .i pianino mill 
where it was in the same process also dressed on one side; the sizing 
«’fleeted by the sisunil sawing does not constitute a “further manu 
fncture" within the meaning <»f the provision.

[Item SOI, schedule A. customs t.irilT. I1HI7, tl 7 Edw. VIE, (Van.I eh. 
11. referred to.]

2. Stati'tkh (1II B—119)—(TsroMH ami rf.vkm k statutes—Coxaravi

In eonstruing «'11*101114 and revi-nue laws, the Intention of the legis 
lature. in the imposition of «luties, must fw clearly expresseil. ami, in 
cases of doubtful Interpretation, the construirtion should lie in favour 
of the import«*r, nor are «luties or taxes to be Imposed upon terms of 
vague or ilouhtful interpretation.

[The Quern v. ./. C. Ayer Co., 1 Van. Ex. C.R. 2.12, 270, 271; Cox 
v. UabbitH. 3 A.C. 473; Fartington v. Attorney Ornerai. LR. 4 H.L 
100, applie<l.|
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Appeal from a judgment of the Exchequer Court on a re 
fere nee by the Minister of Customs, arising out of these faets 
A carload of fir lumber was entered at the custom house at 
Winnipeg, on the 2nd of April last by the appellants, on tin 
value of which duty at the rate of 25 per cent, was collected. 
The question referred is: Was that lumber subject to the dut) 
levied upon it ? The Judge of the Exchequer Court held that it 
was.

The appeal was allowed. Di ke and Anglin, JJ., dissenting 
IV. I). Hogg, K.C., and A*. C. Smith, K.C., for appellants.
E. La fie nr, K.C.. for the B.C. L. & S. Manufacturers, Ltd.
T. Lewis, K.C., for the Crown.

n i «Patrick, G.J. Sir C 11 ARLES Fitzpatrick, C.J. :—The value of the lumber is
admitted at $508, and the amount of duty paid at $77. Tin- 
several pieces of the planks, produced at the trial and here, were 
taken from the carload in dispute, and are accepted as fair 
samples of the kind and quality of lumber which is the object 

reference. The answer to the question must largely de­
pend upon the meaning and effect to lie given to the word 
“sawn** in item 504 of schedule “A” of the Customs Tariff of 
1907 (6-7 Edw. VII. (Can.) eh. 11). That item reads as foi

I'l.ink-. Imiinl* utnl uiln-r lumber of wood. *uwn, split or cut. end 
dressed on one side only, hut not further manufiictun-d—Free.

On the evidence it appears that the lumber in question was 
cut from the original log in the mill, where it was sawn on 
four siiles; it was then removed to the planing mill and there 
dressed on one side, and again sawn on n -r side. So that, 
on one side, the lumber was sawn twice—once in the sawmill 
and a second time in the planing mill—and the whole question 
is: Docs that second sawing in the planing mill constitute a 
“further manufactureM within the meaning of the item of the 
Customs Tariff aliovc quoted!

Speaking of the way in which the revenue laws an* to be 
interpreted. Sir William Ritchie said, in The (Juccn v. Tin 
./. C. Aytr Company, 1 Can. Ex. 252, 270 ami 271:—

In Ilk- tiret plein» let u* nee how the revenue law* are to I*» in­
terpret'd. There I* n general provision in the Customs Act, Iss.i, 
that all the term* of that Act, or of any customs law whall re 
cei .e Midi fair and liberal limit ruction and interpretation a* will 
la- t insure the protection of the revenue and the attainment of the 
pt.rpo*e for which that Act, or such law-, wa* made, according to it» 
true meaning, intent and spirit. Hut I do not understand from this 
that law* im|Nisjng duties are to In* construed beyond the natural 
import of their language, or that duties or taxe* are to be im|M»sfd 
u|H>n terms of vague or doubtful interpretation.

And he adds later, quoting Lord (’aims in Cox v. Habbits,
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3 A.C. 473, anil Parlinylon s. AUornnj-Gcntral, L.K. 4 ILL.
100:—

Hut It is Hear that tin» intention of the LpgUInture, in the itnponi- 
tlon of «luticM, must In* clearly expressed and, in ease* of doubtful 
interpretation, the construction should In- in favour of the inqiortcr.

To thin I would mid what Lord Tnutiloii said, when speaking 
of the “Stamp Duty”:—

The stamp law is positin' jin in. It ini|sirts nothing of principle or tttrpelffc*. C.J. 
reason but depend* entirely upoi the language of the legislature.

Taken literally and giving to eavh word used its natural 
meaning the section we are asked to construe says that planks 
of lumber “sawn” on three sides and dressed on the fourth side 
(not further manufactured), should be admitted free of duty.
The planks in question come, if we are to judge from their 
physical appearance, in all respects within that description.
It is, however, argued on behalf of the Crown that, notwith­
standing their outward aspect, the planks having been sawn a 
second time, with a special saw in the planing mill, at the same 
time as they were dressed, for the special purpose of what is 
called “sizing,” this second sawing for that purpose constitutes 
a “further manufacture” within the meaning of those words in 
item 504, and takes the lumber out of the operation of that sec­
tion.

1 understand that “sizing” is admitted, by both sides, to 
lie a process by which the lumber is reduced to a uniform width 
and thickness. I cannot agree that the second sawing is, in the 
circumstance, a further manufacture. Whatever may be the 
object or purpose of those who subject the plank to the process 
of a second sawing in the planing mill, the effect is to produce a 
piece of plank sawn on three sides. If this second sawing had 
been done in the sawmill, when the log was originally sliced 
into lumber, for the same purpose, viz., “sizing” assuming 
that I have given to this won! its accepted meaning—would, 
or could any question of further manufacture arise. I fail to 
understand how the second sawing, if done in the planing mill, 
makes a difference; the result of that operation, in whichever 
mill executed, is the same in so far as the outward physical 
appearance of the plank produced is concerned. Perhaps my 
meaning may be more clearly expressed in these words: “The 
second sawing process to which the plank is subjected is not 
the 11*88 a sawing because it is done in a planing mill to which 
the plank was admittedly properly taken for the purpose of 
being dressed. And, when put through that process, the only 
way in which the plank can Ik» accurately described is to call 
it a plank sawn on three sides anil dressed on a fourth.” The 
colloquial as well aa the dictionary meaning of the verb “to 
saw” is “to cut with a saw'.” One can, of course, imagine, as
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argued by the respondent, a variety of ways in which, by the 
aid of a saw, the process of manufacture might be very con 
siderably advanced, but we are now called upon to ascertain 
the intention of Parliament from the words used in this item, as 
applied to the facts in this case, and we are not concerned with 
interesting speculations as to the possibility of that intention 
being defeated by ingenious devices. “Words, like certain 
insects, take their colour from their surroundings.” Here the 
word “sawn” is used in the adjectival sense and must be read 
in connection with the noun “plank” of which it expresses a 
quality. The dictionary meaning of the word “plank” is a 
“board piece of sawn lumber,” in familiar speech, a plank 
may fairly be said to be a more or less regularly shaped oblong 
board; and a “sawn plank” is a board reduced to that shape 
by the aid of a saw. A piece of ornamental wood produced by 
a fret saw may be a piece of furniture or wood for decorative 
purposes, but it would not be described as a ‘plank.”

In conclusion, 1 am of opinion that the particular carload .»f 
lumber with which we are concerned, when presented for 
entry to the customs official, was made up of “planks” which 
came, in so far as he could gather from their outward appear 
anee, within the words of description contained in the section 
of the tariff item 504 ; and it was no part of his duty to inquir 
into the purposes or uses to which those planks might subs 
quently be applied. If I had any doubt, which I have not, I 
would adopt the principle of construction laid down by Klines, 
in his Law of Customs, page 26, section 60. In cases of serious 
ambiguity in the language of an Act, or in eases of doubtful 
classification of articles, the construction should be in favour of 
the importer, for duties and taxes are never imposed on tin- 
citizen upon vague or doubtful interpretation.

The appeal is maintained with the usual recommendation as 
to costs.

Idinoton, J. :—The questions which arc involved in this ap­
peal must be determined by the interpretation and construction 
of item No. 504 of the tariff, which reads as follows :—

Plunks, Itourils, mid other lumlwr of u-ood, h;iwm. split or cut ami
dressed on one side only, hut not further manufactured.—Free.
The literal meaning of these words in their plain grammati­

cal and ordinary sense, which is said to be the golden rule of 
interpretation, is to my mind just what appellants contend for; 
that is, planks sawn on three sides and dressed on one side. 
And, when we go beyond such literal meaning, we depart from 
the long established mode of reading a taxing or revenue Act.

The interpretation of the Customs Act, subdivision 2 of 
section 2 does not seem to me to carry us any further. If 1
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could road tho Act us the learned trial Judge does when, in CAN
the passage quoted from his judgment in the respondent's fac- ]
turn, he says:— mg

I think the whole écopé of the statute and the tariff is to prevent
completely manufactured articles being entered free of duty, 

then I might see my way to a different reading, first of the said 
interpretation clause, and next, as a consequence thereof, of the 
above quoted item of the tariff.

With the greatest respect for the learned Judge, I submit 
that lumber in any shape is clearly, for the greater part of its 
uses, a completely manufactured article and yet is admitted 
free. Whether quite ns large as ninety per cent, of the whole 
importation of lumber, as one witness states, is so or not 1 can­
not say, but obviously a very large percentage thereof goes 
into consumption without being dressed on one side. This 
latter work preparatory to use of the lumber which may he so 
treated widens the field wherein it can be used as completely 
manufactured.

Evidence put forward by the Crown shews that usually saw­
mills do not contain the machinery that would enable the saw­
ing to be done ko evenly as to produce as straight an edge as 
appears in one of the edges of each of the pieces put in evid­
ence as exhibits herein. Indeed, some of the witnesses go very 
far and seem to state no sawmill does, but that is. as some 
of these witnesses point out, an obvious error as a statement 
of what no witness can he likely to know. Counsel for the in­
tervenants put the matter fairly that, even if a sawmill did con­
tain such machinery and appliances as would enable this to he 
done, then, according to the claim made herein by the 
Crown, it must he held in using same to he engaged in a pro­
cess of manufacture within the meaning of the words “hut not 
further manufactured.”

That view presents the case and the claim in its fairest light. 
If that contention is right, then and not otherwise can the claim 
of the Crown be made good. Let ns test that. How many times 
has a piece of lumber to be turned round and set and then tol>e 
passed through by a saw before it is fit to fill the commercial 
uses and demands for lumber of various lengths and dimen­
sions and yet be clearly duty free! The first cutting admit­
tedly is to be free of duty. Hut that will not fit for the market 
all that which is just as clearly duty free as that dropped from 
a first cut. Indeed a second or even third cutting of the same 
saw may be involved in the production of what admittedly is 
duty free. Nay, more, much of if. hut not of necessity all, has 
to go to the edger and he trimmed by that saw. It is admitted 
an edger can properly he used without rendering the produce 
thereof dutiable. Rut why? Surely it is only to produce out of
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boards that sort of IuiuIht the other saw would not produce, 
yet by a wasteful process could have produced, and to make by 
a sawing process a more completely manufactured article.

Two different kinds of saws can thus, it is admitted, be used 
in succession on the same material in a variety of ways to put 
it through a process of completely manufacturing it and yd 
leave it free of duty. Why permit two saws to be thus used 
when planks could be turned out with one? Better work, 
greater economy, cheaper production are the objects sought 
by the use of two saws. And, if a third can produce in a higher 
degree such results, or like thereto, wherein lies the objection? 
So far as 1 can see the objection might as well be made to tin- 
use of the edger and supported by the like train of reasoning 
as to a third saw. And, if you say, “Oh! an edger has been 
used for ever so long,” 1 answer there is no satisfactory evid­
ence that the use of the third saw was not in actual operation 
long Ik*fore this tariff item was framed, and, pot sibly, it was so 
framed to meet such possibilities of production.

Hut again, if the necessary clamps, clutches, levers and otli- r 
devices that would hold the I ward first sawn were used to hoM 
it in place to apply an improved edging saw to the work, then 
that sawing cannot Ik- permitted if this claim of the Crown’s is 
well founded. Yet, in my humble judgment, such a thing is 
physically possible and, according to the reasoning of Un- 
Crown, a legitimate proceeding to produce what item No. .'><)( 
admits free of duty.

It has often been said that a protective tariff tends to lessen 
the mechanical ingenuity to he applied to cheapen production, 
but 1 never heard imputed to it that such mechanical in 
grimily as it might accidentally develop cheapening production 
was not only to be despised and set aside but also, when dis 
covered, declared unlawful. If the sawmill can conceivably In- 
equipped in the way 1 suggest to produce the sawing desired 
with two saws, then 1 hardly think it was intended to prevent 
the use of three or more saws. If that was the purpose of this 
legislation, then it can < lie enacted that only one saw can 
be used in the proc<*ss of manufacture, or if two, then only two, 
and thus the item clear.

If the third sawing is, as 1 think, permissible, then tin- a< 
cidental circumstance of its taking place under the same roof or 
on the same table as the permissible dressing is of no cons* 
quence. I think the appeal should be allowed with eosts. Tin- 
order on the consent of all parties to the record permit 
ling the intervention of third parties but reserving for the full 
Court the question of its validity or propriety I do not think 
should be treated as a precedent to be followed hereafter under 
our rule No. GO.
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DrKF. J. (dissenting) : Tin* question on this appeal is CAN.
whether a certain carload of Ittmher imported by the appellants ^p
from the United States is liable to eustoms duty. This lumber 1012 

admittedly falls within the item of the Customs Tari If num­
bered 506, unless it is embraeed within the exemption created |,-miiThCo 
by the item numbered 504. For convenience 1 set out in full 
these two items as well as the items numbered respectively 503 This Kiho. 
and 5(lf>, which are in pari malaria-.

603. Plunk*, board*, clapboard*, laths, plain picket* and other (diwnting) 
limiter or lumber of wood not furl lier iitaniif ictured than *awn or split, 
whether ervosoted, vulcani/.ed, or treated by any other preserving 
process, or not . . .—Free.

501. Plank*, board* and other lumber of wood, sawn, split or cut, 
dre**cd on one side only, but not furl lier manufactured—Free.

505. Sawn Isaird*, plunks and deals planed or dressed on one aide 
or both aide*, when the edges tliereof are jointed or tongued and 
grooved —17% per cent.

600. Manufacture* of wood, n.o.p.—17% |*r cent. flH

The appellants’ contention is that lumber in question con­
sisted of “planks” and “boards sawn, etc. . . . and dressed on 
one side only but not further manufactured.” This is disputed 
on behalf of the Crown.

The facts bearing on the question are really not in dispute.
The shipment with which we are concerned comprised several 
parcels of what is known in the lumber trade as “sized lumber” 
suitable for use in the construction of buildings as “joisting” 
and “studding.” To adapt them for this purpose it is essential 
that the pieces in any given parcel should be of uniform width 
and it was admitted at the trial that the required uniformity of 
width cannot be secured by any machinery which is part of the 
ordinary equipment of a sawmill.

It was further admitted that machinery adapted to secure 
that uniformity—machinery, that is to say, for performing the
operation of “sizing”—is never found in a sawmill. The cut- ea­
ting instrument commonly used in “sizing” is a knife. The 
instrument used in this case was a saw. The ingenuity at the
command of the persons engaged in manufacturing lumber for 
export from the United States into Canada has produced a
machine which not only does the office of dressing on one side 
by planing but performs also the function of “sizing.” As in 
this latter process the cutting is done by saws alone it was 
supposed that the lumber subjected to it would fall within the 
category of “planks sawn” and “dressed on one side only” and 
thus, by way of the exemption provided for in item 504, would 
escape the incidence of the duty imposed by item 506. This 
method of reducing a parcel of lumber to a uniform width is 
in itself ,nore expensive than the methods usually employed ; 
but the additional expense so incurred would be more than
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offset by the advantage of free admission to the Canadian 
market.

In these circumstances, have the appellants established tin- 
proposition upon which they base their appeal that this carload 
of lumber falls within the description “planks, boards, sawn, 
split or cut and dressed on one side only, but not further manu­
factured!” I think they have not. Each one of the parcels 
in question comprises, it is true, only pieces of lumber which 
answer the description “planks or boards sawn and dressed on 
one side only” but it cannot, I think, be affirmed of these pieces 
of lumber that they are “not further manufactured.” After 
having been completely manufactured as “planks” or “boards" 
they have been subjected to a further process—a process which 
forms no part of the procedure by which “planks” anil 
“boards” as such are produced from timber and which is a 
special process that is designed to fit the “planks” and “boards" 
so produced for certain special purposes; and did, in fact, fit 
them for those purposes. It is true that this special process 
consisted in part in applying a saw to each of these pieces. But 
that was not the whole of the process; in addition to that there 
was manipulation by special machinery which reduced the 
pieces comprised in any parcel to the uniformity of dimension 
which was necessary to make them suitable, did, in fact, make 
them suitable for use as “joisting” and “studding” and by 
which they were converted into a commercial commodity hux 
ing, in the lumber trade, a distinctive designation. Before they 
were subjected to this process they were “sawn” boards and 
planks simply; but I see no escape from the conclusion that by 
the operation of “sizing” they were “further manufactured,” 
and, consequently, were excluded from the category of articles 
falling within the exception which the appellants invoke.

Angi.in, J. (dissenting) :—The simple question before us is 
whether sawn planks and boards which, in addition to being 
dressed on one side, have also been “sized” by a sawing pro­
cess are “further manufactured” so as to exclude them from 
the exemption allowed by item No. 504 of the Canadian Cus 
toms Tariff of 1007. It was conceded at bar that if the lumber 
in question had been “sized,” as was formerly the custom, by 
the use of a knife or plane that process would have been such 
a further manufacture. The planks or boards would then h- 
sawn and cut—not sawn or cut. The evidence is conclusive 
that the sizing now accomplished by the use of fine saws run 
comparatively slowly and attached to the planing machinery 
used to dress the planks or lioards on one side is equally ef­
fective and answers the same purpose as that formerly done by 
the use of the knife or plane—the “side-head” of the planing 
machine. In both eases it is essential to the operation that the
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board or plank which is to be sized should be held firmly in 
place by such devices or spring guides, a straight-edge and 
rollers. A rigidity unattainable in ordinary sawmill machinery 
is required. The board or plank produced by the sawmill is 
only approximately uniform in width throughout its own 
length and with the other boards or planks with which it is 
classed as assorted dimension lumber. The exact uniform­
ity necessary for some purposes can be obtained only by sub­
jecting these plunks or boards to the further process of “siz­
ing.” Solely because this latter result has been attained, in the 
case now before us. by the use of saws the appellants insist that 
the board or plank is still merely “sawn” and is. therefore, “not 
further manufactured” within the meaning of that phrase in 
item No. 504. If that position were tenable it would follow that 
a piece of lumber which has been subjected only to sawing pro­
cesses, however numerous or varied, would not be so “further 
manufactured” so long as it might still properly be described as 
a plank or board. It seems to me to be only necessary to state 
this proposition to demonstrate its fallacy.

If an order were given to a lumber manufacturer for sawn 
boards or planks of certain dimensions he would deliver the 
product of the sawmill—not sized lumber. The latter is a differ­
ent and a more expensive product and is supplied only when 
specially ordered. The evidence makes it clear not merely that 
it is the ordinary practice to “size” lumber in the planing mill 
after it has left the sawmill, but that “sizing” cannot be per­
formed by the machinery of the sawmill. The sawn plank or 
board produced by the latter, known as an article of commerce 
to the lumber and building trades, must be subjected to a further 
manufacturing process before it will answer the description of 
a sized board or plank—equally well known as a distinct article 
of commerce to the lumber and building trades. The uses to 
which the latter may be put are different from those for which 
the former is employed. The difference in cost is material. The 
articles are distinct in fact and are so recognized as articles of 
commerce—and this is the result of a further process of manu­
facture to which one of them has been subjected. The sawn 
board or plank has been “further manufactured” and it is, in 
my opinion, immaterial whether, in effecting such further manu­
facture, saws or knives have been employed.

I would dismiss the appeal.

CAN.

S.C.
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Lumber Co. 
r.

Tiib Kino.

Anglin. J. 
(dtssviittugi

Brooevr, J. :—We are called upon to decide whether the urode-ir, j. 

“sizing” process on planks and 1 wards exempts them from duty 
under item 504 of the Customs Tariff. That article rends as fol­
lows :—

IMankt, boards and other lumber of wood sawn, split or rut and 
dressed on one side only, hut not further manufactured—Free.
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Brodeur, J.

It is stated on behalf of the respondent that the process in 
question constitutes a manufacturing process more a 1 va need 
than the sawing operation. On the other hand it is contended b\ 
the appellants that sizing is simply a sawing process and that 
the planks and hoards so manufactured do not lose their qualili 
cation of sawn wood. What is that “sizing” process ? It con 
sists in giving the planks a uniform size. Of course, that result 
could he reached through the saws of the edging machine with 
which all sawmills of some importance are equipped. But some 
planks might not have the same width. Then they are passed 
through the saws of a sizing machine that renders the planks 
absolutely uniform. After that sizing process is through the 
planks are put on the planer to be dressed, sometimes on thn. 
sides and sometimes only on one side. It is the usual process 
followed in Canadian mills. In the United States a new machine 
has been found by which the dressing of the planks on one side 
and the sawing or sizing of the edges is all done at the same time 
It is a cheaper process. The honourable Judge of the Exchequer 
Court decided that the item of the tariff in question contem 
plated pieces of lumber that had been simply sawn once and that 
the sizing of the lumber which required the plank to pass 
through a second process constituted an article “further manu 
factured” than what the legislature had in view. He stated 
that the sizing machine not forming part of the ordinary equip­
ment of a sawmill constituted the further manufacturing pro­
cess contemplated by the statute. His conclusions are based on 
two grounds : First, that the law contemplates one single sawing 
process; and, second, that the work should he done in a sawmill.

I am unable to agree with those conclusions. As to the see 
ond sawing operation I may say that the gang-saw or circular 
saw that cuts the logs is not the only one that is used in the saw 
mills, as every one is aware. The planks, after having been con­
certed as such by the gang-saw, have to pass through the butt 
saws and edge-saws. By the latter process the edges of the 
planks are removed in order to give them the same width. So the 
several sawing processes are made in order to manufacture the 
plank and, if you are not satisfied with the width of your planks, 
if you find them too wide you can also pass them through tie 
saws of the sizing machine and have an absolute uniform width.

Of course, that uniformity could be reached by simply pass 
ing the planks through the saws of the edging machine. It 
appears that, generally speaking, this sizing process is made 
in the planing mills and the machine is not very often found 
under the roof of the sawmill. Nothing prevents it, however, 
from being part of the sawmill equipment; quite the reverse 
It is a sawing process all the same and the plank, when it has 
passed through the operation, should be called a sawn 0
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The fact that the size is almolutely accurate in one caw- aiul that CAN- 
the same uniformity would not exist in the other does not alter S(»
the nature of the plank. It is a piece of wood having the dimen- ]gi»
sions of a plank ami wliich has the appearance of being sawn ----
purely ami simply. l.r,m’*îco.

Then, what is the meaning of the words “not further manu r.
fm-tured”? It means that a plank that is further manufactured TheKixo. 
than sawn on three sidi-s and dressed on one side is subject to nr„d.,ir. j. 
duty. If it is dressed on two sides; if the edges are dressed also, 
or if they are grooved or bored, then they lieeotne “further 
manufactured”—and must pay the duty. It has already lmen 
decided that pieces of oak which had lieen cut and so could he 
used more easily in a certain manufacturing process than if 
imported in the ordinary length should not lie taxed under a 
statute that required that oak to he duty free should not be 
shaped: Marfa mu V. Tin (fiiun,‘2 Cali. Kx. C.lt <>l

We should take into consideration also the fact that a statute 
imposing a tax should always he strictly construed and that, in 
case of doubt, the tax should not be levied. Maxwell, “Inter­
pretation of Statutes,” 5th ed., p. 4h1 ; Ayrr \. Tin Qimn, 1 
Can. Ex. C.R. 276; Vox v. Kahbitls, 3 AC. 473.

I do not find in this ease very grave doubts, lint if our inter 
pretation is not in accordance with the intention of the legisla­
tor. if tin* sizing procès* was to he eliminated in his intention, 
then lie should have said so. Hut as the sizing process is. after 
all. simply a sawing process, and that it does not constitute mix 
difference with the edging process, I am unable to come to any 
other conclusion than that this appeal should Im» allowed, with a 
recommendation that the Crown should pay the costs of this ap­
peal and of the Court below.

vl/#/>»«/ nllownl n ilh Di ke
ami Anoi.ix, JJ., ilium nlintf.

LEE v. JACOBS. w
(furbrr (Sturt of Hrririr, Trtlirr. Ih'l.nrimitr, ami (hrrnnhiehl*. JJ. * • 9-

December 24, 1912. 1912
1. Brokers (I HI—SO)—Minute i-rosi-htor. D*., 24

Where a mining proapector at the retpient of a prospective piirebaaer 
of mining property examine* a mine ami report* favourably thereon, 
he in not entitled, if tlie purcha*cr buy* such mine, to remuneration on 
the ba*i* of a <-ommi*eion on the purvhawe price in the ab*ence of an 
agreement V» that effect; the en*tom exiting in the Coin It ili*triet 
which allow* mining eommiaeion* to "gruh-*takers" who ili*cover and 
utake out for another a claim on land of tlie government open for dis­
coveries doe* not extend to such a cu*e.

Tills was an appeal by the plaintiff from the judgment ren- statement 
dered by the Superior Court on February 29th, 1912. Demers,
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QUE- J., dismissing his action whereby he claimed from the defendant 
c R an accounting of the Kerr Lake Mine operations and in default 
1912 °1* such accounting the payment of $200,000 as his share or com-
---- mission on the sale of the mine to the defendant.
Li h The appeal was dismissed.

i \t ohh. Paul Germain t for plaintiff, appellant.
G. C. Papincau-Cuuture, for defendant, respondent.

The judgment of the Court was delivered by
Greensiiields, J. :—By this action the plaintiff asks that the 

defendant be ordered to render him an account of the profits 
realized by him in the development and operation of a mining 
property situated in the Cobalt district, in the Province of On­
tario, and known under the name of “Kerr Lake,” the whole 
according to law, with vouchers, etc., and in default of defendant 
rendering the account, that he be condemned to pay to the plain­
tiff $200,000 or such other balance as may be found due.

By his amended declaration, the plaintiff alleges in effect:— 
That on or about tin* 8th of February, 1905, the defendant engaged 

the services of the plaintilV, as a prospector, to acquire mining prop­
erties in the district of Cobalt, in the Province of Ontario, at the price 
or salary of $100 per month, and ten per cent, on the profits which the 
defendant might realize from properties which the plaintilV should pur­
chase for him; that in the month of February, 1005, the defendant, 
through the agency of the plaintilV, who had examined the property of 
one Wright, in the district of Cobalt, bought from the said Wright his 
property, at the sum of $30,000, which property he has since operated, 
as well by himself as by an incorporated company, of which he is the 
principal shareholder, and which company is capitalized at $000,000, 
but which shares are really worth $0.000.000; that the defendant has 
realized in profits to him from said property, the sum of at least 
$2,000,000; that the plaintiff received two letters from the defendant, 
one dated the 18th, and the other the 20th of February, 1005, which 
confirmed the engagement as above alleged ; that on or about the 8th 
of March, 1005, in execution of the engagement, the defendant, while 
at the mine in question, declared to the plaintiff that in addition to 
the $100 a month for his services us prospector he would give him 
a percentage of ten per cent, on the profits which defendant might 
receive from the operation of the property ; that the plaintiff 
had requested, at different times, the defendant to render an ac­
count of the profits which he had made on the said mine, and 
to pay him his percentage, and particularly by a letter from his 
solicitors addressed to the defendant; that the defendant has made 
no answer to the repeated demands; that the plaintiff, who is a pros­
pector by occupation, had been requested from the commencement of 
the month of February, 1905, to examine the mine in question, and to 
make a report thereon, which he did; that the plaintiff was selected by 
the defendant by reason of his knowledge of such matters, and it was 
upon the result of his examination and his report that the defendant 
bought the property for $30.000; that according to the usage of trade 
in such matters, a prospector who discovers that a mine can be oper-
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iitod or exploited to u<lvantuge, and who is the intermediary for the QUE. 
purchase, has the right to a percentage or commission of ten per cent. ^ ^
on the profits of the operation or exploiting of the mine; that by reason
of the work done and the discovery made by the plaintilf, from which ___
the plaintiff has profited, the plaintiff is entitled to his percentage of I,kk 
ten per cent, in the profits realized by the defendant. c.
The defendant answers by way of defence, stating that the Ja(<>iih 

letters referred to by plaintiff speak for themselves, and denying oreenehieida, j. 
the other allegations of plaintiff’s declaration, and adding that 
the plaintiff was in his employ for a very short period, and before 
leaving defendant’s employ any sum or sums which were due to 
him were paid and satisfied, and plaintiff since February, 1905, 
when he left the defendant’s employ, never pretended to have a 
claim, or make any demand upon the defendant until recently, 
to wit, in the month of March, 1910, when for the first time his 
pretended claim was brought to the defendant’s attention, and 
was repudiated, and if the plaintiff ever had any claim it is long 
since prescribed.

The learned Judge found in favour of the defendant and 
dismissed the plaintiff’s action.

It. should be remarked at the out-start, as a significant fact, 
which would greatly, in my opinion, make against the claim of 
the plaintiff, that, according to his own statement, he was dis­
missed from the defendant’s employ on the 6th of March, 1905, 
at an interview between him and the defendant, which took place 
in a hotel in the Cohalt district. The plaintiff admits that he 
was then told by the defendant that he would not further em­
ploy the plaintiff, and that he would not carry out the agreement 
that lie had made. Apparently the plaintiff accepted his dis­
missal without protest. Tie says that the whole interview did 
not last more than five minutes. After this, the first time the 
defendant hears anything about a pretended claim by the plain­
tiff is in February, 1910, almost five years after he was discharg­
ed. And during all this time, apparently, the plaintiff knew of 
the dealings with the mine, and the successful result of its oper­
ations. Surely, if the plaintiff had a firm agreement, which 
would entitle him to such a substantial sum of money, he would 
not have delayed the enforcement of his rights for nearly five 
years.

In support of his action the plaintiff alleges two things in 
effect; first, an agreement made in the month of March, 1905, 
by which he was entitled to ten per cent, of the profits on the 
venture; and secondly, he alleges, a custom or usage which, in 
the absence of an agreement, would entitle him to ten per cent.
To dispose of the latter ground first, it can be asserted with con­
fidence, that there is absolutely no proof of the existence of any 
such a custom. The plaintiff himself does not prove it. and ap­
parently he has confounded the position of a prospector or grub-

211—8 D.I..B.
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■taker with the occupation that he follows. . . . Where a
person goes into a mining country entirely undeveloped and un­
opened, and selects a mining lot and stakes it out, he might be 
entitled by custom to an interest in the property staked even if 
he staked it out for another; but in the present case this was 
not done. The mine had been staked out and vue owned by one 
named Wright.

Now, as to the other ground,—the plaintiff says that, return­
ing from the mine to Haileybury, sitting on the rear part of a 
sleigh, this agreement was arrived at. He says that he pre­
pared an agreement in writing, that defendant did not, or would 
not look at, much less sign it, but promised to return in a week, 
which he did not do; and the plaintiff destroyed this prepared 
agreement, and apparently never presented another to the de­
fendant to sign, and he never asked the defendant to give him 
any agreement whatever in writing. Now, the defendant ab­
solutely denies any such agreement, and unless the plaintiff can 
find support and corroboration for his statement his action must 
fail. He seeks corroboration and confirmation of his statement 
in two letters. I can see no corroboration of his statement in 
these letters; and the subsequent acts of the plaintiff would go 
to weaken, if not entirely destroy the strength of his testimony. 
On the 6th of March he accepted $50 from the defendant and 
signed a full and complete discharge. He admits his signature to 
the document, but has no recollection of it; he says he signed 
something—which was a receipt for his wages. His account of 
the interview’ at which he signed this, is, that it lasted about 
five minutes, and lie never asserted any right or claim to any 
commission or percentage on the profits, and remained silent 
for five years.

I have no hesitation in coming to the same conclusion as the 
learned trial Judge, and the judgment is confirmed.

Appeal dismissed.

REX ex rel. Sovereen v. William EDWARD et al.

Manitoba King’s Bench. Curran, J. December 18, 1912.

1. Intoxicating liquors (8 I C—33)— Local option—Liquor License Act 
—Pernio* to submit for repeal— Mandamus.

Where n petition, to a rural municipal council, is presented for 
submission to the electors of the municipality, for the repeal of a local 
option by-law. and the petition complies with the requirements of sec. 
74 of the Liquor License Act, ch. 101, RAM. 1902. the petitioners have 
a legal right to have the by-law submitted as directed by the statute, 
and mandamus will issue to compel such submission.
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2. Intoxicating liquors (§IC—33)—Local option—Election to repeal MAN.
—Presumption of legality of voters’ list—Onus probandi. ------

Where a petition is filed to submit a by-law to the electors for re* R.
peal of a local option by-law, and a petitioners’ name also appears 1912
upon the voters’ list, it is to lw presumed that the municipal officer, ------
in preparing said list, properly performed his official duty, and that Rex
every name thereon is that of a duly qualified voter, and the burden »*.
is upon the opponents of the petition to shew the contrary. Edward.

3. Elections (§ I A—8)—Right to vote—Printed voters' lists—Mis­
nomer.

The fact that the voter’s name is misspelled upon a printed voters’ 
list of municipal (lectors will not deprive him of the right to vote, if 
he takes the form of oath provided by statute. 

a. Elections (§ IV—91)—Election fraud—-Municipal by-laws—Fraud
ON PROCURING SIGNATURES TO PETITION.

Where objection, supported by affidavits, is made to a petition to 
submit a municipal by-law that some of the signers’ names were pro­
cured by fraud, such names will he disregarded by the court hearing 
a mandamus application in which the regularity of the proceedings is 
questioned, when it finds such charge established, but there should 
lie corroborating evidence besides that in the affidavits, especially when 

. such affidavits are not made by the voters affected by the charge.
[Re North Renfrew, 8 O.L.R. 359, referred to.]

5. Intoxicating liquors (8 II A—37)—Petition to submit—Extrinsic 
evidence.

Where a petition to submit a liquor by-law is presented to a muni­
cipal council, and objection is made to such petition for any reason 
which requires proof by evidence aliunde the petition, the council 
cannot go hack of the petition, except for the one purpose of ascer­
taining if the petition and affidavit, on their face, comply with the 
statute.

\Rc Williams and Town of lirampton. 17 O.L.R. 398, referred to;
R.S.M. 1902, ch. 101, sec. 74, construed.]

This is an application for a prerogative writ of mandamus statement 
to compel the council of the rural municipality of Swan River 
to submit a by-law to the electors of that municipality for the 
repeal of a local option by-law of that municipality now in 
force, and numbered 98, under the provisions of the Liquor 
License Act, ch. 101, R.S.M.

The application was granted.
F. M. Burbidgc, for plaintiff.
J. B. Hugg, for defendants. ,
Curran, J. ;—The legal right to have the repealing by-law cumm.j. 

submitted to the electors is based primarily upon sec. 74 of the 
Liquor License Act, which reads as follows :—

After a by-law has been passed under the thirteen last preceding 
sections of this Act. the council of any such municipality, if a petition 
of twenty-five per cent, in number of the resident electors, whose 
names appear on the last revised municipal voters’ list, asking them 
to do so, is received by the clerk not later than the 1st day of October 
in any year, shall submit a by-law to repeal such by-law, and it 
shall be the duty of such council at its first regular meeting after 
the receipt of such petition by the clerk, or at a special meeting to 
be called by the clerk, if necessary, to pass the first and second read­
ings of such by-law liefore the 1st day of November following.
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MAN. This section was amended in 1910, by adding the follow-
K.B. in8f :
1912 But no such petition shall be received by the clerk at any time
------ prior to the expiration of two years after the taking of the vote of
Rex the electors upon a local option by-law, or on a by-law to repeal a

Kdward local option by-law in pursuance of the provisions of this Act.

niTwTj A further amendment in 1911, provided that all the pro­
visions of sections f>2 to 73 inclusive of this Act shall apply to 
such repealing by-law and to the voting thereon.

In 1910, another important amendment to such section 74 
was enacted in the form of secs. 74(a) and 74 (b), the substance 
of which sections is as follows: 74(a) requires that any petition, 
either for a local option by-law, or for a repeal of such a by-law, 
which may be received by the clerk of the municipality, must 
be signed by all the petitioners within the calendar year in 
which it is filed with the clerk, and no petition, when filed, or 
any portion of it, shall afterwards be refiled. 74(6) requires 
that a petition for cither submission or repeal shall be verified 
by affidavit or statutory declaration of a witness present when 
the petition was signed by the persons signing the same, setting 
forth his name, place of residence, calling and proving the fol­
lowing facts: (a) that he personally saw the petition signed by 
the persons whose names appear thereon and which are set forth 
in such affidavit, etc.; (b) that the said persons are resident 
electors of the municipality; (c) that he has made a personal 
examination of the last revised municipal voters’ list of the 
municipality and (d) that from such examination and his per­
sonal knowledge of the petitioners, he can positively state that 
the names of the petitioners appear in such last revised voters’ 
list.

The Act further provides that every such affidavit, etc., 
shall be primâ facie proof before the council of the municipality 
and before all Judges, Courts and other bodies and elsewhere, 
of the facts stated therein. It then goes on to provide a form 
of affidavit which may be used.

Now, the facts are, that a petition, praying for the submis­
sion of a by-law to the electors of the rural municipality of 
Swan River to repeal local option by-law No. 98, was received 
by the clerk of the municipality on the 28th September, 1912, 
and brought before the council at a regular meeting on the 2nd 
October, 1912. The reeve and all members of the council were 
present. The reeve read the petition to the council and all of 
the names appearing upon it. A deputation of persons opposed 
to the submission of the repealing by-law was present, and by 
leave of the council, looked over the petition and pointed out 
certain alleged discrepancies. Certain of the council also point­
ed out what were claimed to be objections or irregularities in
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the petition. I need not go into these matters in particular; 
suffice it to say that the council did assume to investigate the 
number and bona fldcs of the names appearing in both the 
petition and affidavit, and the question of certain petitioners 
being non-residents of the municipality. The upshot of the 
matter was that the council refused to submit the by-law to 
the electors, and this application is now made for a mandamus 
to compel the council to do so.

There can be no doubt that a sufficient request to submit the 
by-law in question was made to the council and that there was 
a definite refusal on the part of the council to submit such by­
law. If the petition complies with the requirements of the 
statute, the applicants have‘a legal right to have it given effect 
to in the manner directed by the statute, and the writ should be 
granted.

A number of objections were argued by counsel for the de­
fendants, among which were the following : (1) that the petition 
presented to the council was not the identical document in its 
identical form and plight signed by the petitioners; (2' that 
there was no evidence accompanying the petition that it had 
been signed by the petitioners within the calendar year in which 
it was filed with the clerk; (3) that the affidavit of the witness 
Crawford to the petition had been shewn to be so grossly untrue 
that it should be entirely disregarded by the Court, and that a 
new onus was placed upon the petitioners to verify its contents 
and the born fidcs of every single signature appearing upon it; 
(4) that fraud was shewn to have been perpetrated in the pro­
curing of some nine signatures to the petition; (5) that three 
names appearing on the petition are not in the voters’ list; 
(6) that five names appearing on the petition are the names 
of aliens; and (7) some fourteen names appearing on the 
petition were non-residents of the municipality at the time 
they signed the petition, although their names appeared upon 
the last revised list of electors.

The petition, including the affidavit, is contained in 14 sheets 
of paper, with an additional sheet for cover, all fastened to­
gether at the top by means of four ordinary brass paper fast­
eners ; the heading is typewritten and occupies one whole page, 
the first, and extends over upon the second page. Apparently 
the 10 following sheets were left blank for the signatures, and 
the document was in this plight when it left the hands of the 
draftsman. The affidavit of the witness was manifestly pre­
pared after the names had been secured to the petition and was 
afterwards affixed to the petition, together with a new cover, 
and in doing so it was necessary to release the fasteners which 
formerly held the separate sheets of the petition together, and 
insert the affidavit and the cover and re-fasten the whole. The
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MAN. petition bears no date. I do not think there is any doubt but
K. B. 
1012

what the petition, subject to these minor changes, which did not 
at all affect the actual plight of the document, was the same

Rex

Edward.

petition which had actually affixed to it the signatures of the 
petitioners, and I therefore overrule the first objection.

Before dealing with the other objections, it will be necessary
Curran, J. to discuss certain facts which are admitted by both parties. 

246 names appear in the petition, but only 238 in the affidavit. 
The total number of resident electors appearing in the last re­
vised list is 904, from which should be deducted 53 names of 
repeaters and 14 names of persons who are now non-residents, 
and were such when the petition was signed, thus reducing the 
total number of names of resident electors to 837.

The defendants’ counsel contends that this number should 
be further reduced by 5, on the ground that 5 persons appearing 
in the list of electors arc aliens. The names of these persons are 
William II. II. Garland, William J. McConnell, John McCon­
nell, John Egilson and Arnar Egilson. These parties were all 
examined as to their nationality and I will deal with them in­
dividually.

It does not appear where Garland was born. He had lived 
in the United States, and had not been naturalized in Canada. 
Ilis name is on the voters’list. I think it ought to be presumed 
that the officer of the municipality charged with the duty of com­
piling a municipal voters’ list properly performed that duty, 
and that he would put no man on the list who did not possess 
the qualifications required by law, one of which is that the voter 
must be a British subject. It is for the opponents to the peti­
tion to shew affirmatively that these men are disqualified by 
reason of being aliens. In Garland’s case I hold that they have 
failed to do this.

Next, as to William J. McConnell. This man would appear 
to be a British subject, as he swears he was born in Canada, 
and it has not been shewn that he ever divested himself of his 
British citizenship (if a man can do that) by taking allegiance 
to any foreign state. I hold that the objection to him fails 
also.

As to John McConnell, no evidence was submitted to shew 
where he was born or what his nationality was. It appears that 
before coming to Canada he lived in the United States and has 
not been naturalized in Canada. This evidence does not go far 
enough in my opinion to disqualify him, and I hold that the 
objection to him also fails.

John Egilson and Arnar Egilson, the remaining two of the 
five objected to, both say they were born in the United States 
and have lived in the Swan River Valley for 13 years, that 
neither of them has ever been naturalized in Canada, and both
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swear their names are on the voters’ list. I am asked, on this 
evidence, to disqualify these two men as signatories to the peti­
tion. The applicant’s counsel argues that this evidence is not 
suificient, that it should have been shewn, in addition, that the 
parents of these men were not British subjects, and 1 think, 
under the circumstances, that he is right. I should be loth to 
disqualify these men, who for 13 years have been actual resi­
dents of Swan River, and whose names appear in the votera’ 
list as properly qualified voters, except upon very clear evi­
dence, and the evidence produced does not, in my opinion, jus­
tify me in so holding. I therefore overrule the objection as to 
these two men.

Now, as to the petition itself. Of the 238 names verified by 
the witness Crawford, admittedly 14 were non-residents and 
must be struck off. The defendants’ counsel claims that 3 more 
should be struck off on the ground that 3 persons who signed 
the petition (viz. S. Josephson, J. Sundhaum and Arnar Egil- 
son) are not in the voters’ list; 5 more on the ground that they 
were aliens (the parties above referred to) and that 0 of the 
petitioners (viz. Harry C. Gray, Herbert N. Harvey, Thomas 
Latimer, Charles Reid, D. A. Thomas, L.D. Edmonds and L. R. 
Ostrum) appearing on the petition were procured by misrepre­
sentation and should be" struck off.

I will now deal with the three names alleged not to be in 
the voters’ list. If this is a fact, these names will of course have 
to be eliminated. Vpon looking at the voters’ list, I cannot 
find the names of S. Josephson and J. Sundhaum, and the muni­
cipal clerk, Armstrong, swears that these names are not to be 
found in the list. I disallow these names as petitioners.

As to Arnar Egilson, it is by no means certain that he is 
not the person appearing in the voters’ list for polling sub­
division No. 8, as No. 792, under the name of E. Egilson. He 
himself swears that he is, and I find opposite to his name 
(four names from the bottom of page 4 of the petition) in the 
column devoted to addresses of signatories, a description of 
land which tallies with the land appearing in the voters’ list 
opposite the name E. Egilson, No. 792, in the column devoted to 
property qualifications of voters. Misnomers and misspelled 
names frequently occur in printed voters’ lists, and to prevent 
such errors from disqualifying a man from voting the law pro­
vides a form of oath for electors, which, if taken by a voter, 
entitles him to vote notwithstanding a misnomer or misspelling 
of his name, and I think I should here give effect to the man’s 
own oath in this respect rather than the other evidence offered 
upon this point. I allow the name of Arnar Egilson as one in 
fact appearing upon the list of electors, although under a mis­
nomer.

MAN.
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This brings me to a consideration of the 9 names alleged to 
have been procured to the petition by misrepresentation. This 
contention opens up a rather uncertain field of investigation. 
Section 254 of the Liquor License Act deals with this matter, 
and provides that signatures cannot be withdrawn from a peti­
tion except fraud be shewn. It is a position sometimes easy to 
take and ofttimes difficult to refute. I think, apart from a 
consideration as to whether the facts contained in the affidavits 
disclose misrepresentation or fraud, there should be some cor­
roborating evidence in addition to these affidavits: lie North 
Renfrew, 8 O.L R 869

The remarks of Qarrow, J.A., in that case, at page 365, are, 
to my mind, pertinent. Have these men come forward of their 
own volition promptly after learning the real nature of the peti­
tion they had signed and complained of the fraud alleged to 
have been practised upon them, and have they asked of their 
own accord to have their names struck off this petition? If 
they did, it does not so appear; but their complaints are brought 
before the Court by others, namely those opposed to the peti­
tion; and I think this is significant. Let me analyze each affi­
davit separately and the reasons given.

II. C. Gray says, in effect, that he signed for the purpose of 
having the sentiment of the electors ascertained on the question 
of local option. I can see nothing wrong in this. Surely the 
taking of a vote on this question by the whole body of the elec­
tors was the best way of finding out what this sentiment was.

Ilarvey, Latimer, Reid, Thomas, Edmonds, Mclvor, Dowling 
and Ostrum all say, in effect, that it was represented to them 
that the petition was for the purpose of changing the law so that 
a man could have liquor in his own house without breaking the 
law. Now, I cannot see that the canvasser was very far out if 
he got signatures to the petition on the strcngl of such a state­
ment. It is popularly understood, I think, that under local 
option law the keeping of liquor in one’s house is unlawful and 
it is certainly unlawful to bring liquor into local option terri­
tory from any point within the province. The reasonable de­
duction, I think, from such a statement as was alleged to have 
been made, is this: repeal the law, that is the local option law, 
which stands in the way of your having liquor in your house and 
the desired result will be attained. I cannot find, even if such 
representations or statements were made, as arc said by these 
men to have been made to induce them to sign the petition, that 
these representations or statements were untrue or fraudulently 
made, and I hold against the defendants with respect to this ob­
jection.

Counsel for the applicant argued that the municipal council 
had no right to go behind the petition and affidavit and investi-
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gate as to the born fidcs of the petitioners anil their status. If 
1 followed the decision in Re Williams and Town of Brampton, 
17 O.L.R. 398, and which was followed in this Court in Adams 
v. Woods, 19 Man. R. 285, although on another point, I should 
hold that a municipal council has no such discretion. See the 
judgment of Anglin, J., in Re Williams and Town of Bramp­
ton, 17 O.L.R. 398, at 407:—

The statute confers no discretion upon the council and it cannot 
escape the duty imposed by erroneously deciding that the petition is 
in any respect insufficient.

Again at page 408 :—
Here the statute gives an unusual client to a petition presented in 

compliance with its terms. It operates as a command to the council 
whose ordinary discretion in dealing with petitions is in this case 
entirely superseded.

And again at page 409:—
The statute in my view, entitles the council to require the assur­

ance and guarantee of authenticity which the filing of the actual 
papers to which the signatures of the electors were affixed by them­
selves alone can afford. The legislature did not intend that municipal 
councils should lie required in cases such as this to weigh the suffici­
ency of affidavits, or to pass upon the credibility or reliability of 
deponents.
And again, Mulock, C.J., on page 400, says :—

The statute does not contemplate the council ascertaining by ex­
trinsic evidence what documents the electors signed, but entitles the 
council to have filed with the clerk the actual paper containing the 
very words to which the electors appended their signatures.
The Ontario Act does not contain the provision found in 

section 74(6) of our statute, and 1 think this section still further 
circumscribes the right of the council to look at extrinsic evi­
dence by providing definitely just what evidence, apart from 
the petition itself, the council might regard.

I think under the existing law the council is prohibited 
from any investigation beyond that of ascertaining if the peti­
tion and affidavit ex fade are in accord with the statutory re­
quirements.

The main objection, taken by the defendants, was that the 
petition was not shewn to have been signed within the calendar 
year in which it was filed, and he relics upon sec. 74(a), being 
the amendment of 1910, to support this objection.

It is to be noted that this section is followed by another sec­
tion which requires that the petition shall be verified by the 
affidavit or statutory declaration of the witness or witnesses 
present when the petition, or part, or seefion of petition was 
signed by the persons respectively signing the same, setting 
forth his name, place of residence and calling and proving the 
facts set forth in the sub-clauses following. This is followed by
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MAN. the provision, before referred to,—every such affidavit, etc., 
shall be prima facie proof before the council of the facts therein 

101» stated.
—• The Court of Appeal in lie North Cypress, 18 Man. L.R. 315,
Rex at p. 318, held that where the power to bring into force such an

Edwabd. Act (that is the local option clauses of the Liquor License Act)
requires certain preliminary steps to be taken, the Courts should 

' "rrftn,J* require a strict performance of them. 1 think the converse of 
this is equally true, that the Court will not require further or 
other proofs of compliance with such preliminary steps than are 
specifically stated in the statute itself to be requisite.

Here the petitioners have complied with the provisions of 
sec. 74(6), which is the only section dealing with what proofs 
of the petition are necessary. If the Legislature had intended 
that the affidavit of the witness should affirmatively shew that 
the petition had been signed by all of the petitioners within the 
calendar year in which it is filed with the clerk, it would have 
been easy to have said so, and to have enumerated this as one of 
the clauses appended to sec. 74(6). That it has not done so is, 
to my mind, evidence that it did not intend this statement to 
form part of the proof of preliminary steps necessary to ac­
company the petition and to seize the council of jurisdiction to 
deal with it.

I hold that it was not incumbent upon the petitioners to 
supplement the prescribed statutory proof with the further 
proof as to the time when the petition was signed. There is no 
evidence to shew that any of the signatures to the petition were 
not obtained within the calendar year, 1912. If such proof had 
been produced, it could be considered by the Court and any sig­
natures obtained outside of the prescribed time would, of 
course, have to be s uck off.

I think I ha\ w dealt with all of the objections taken by 
the defendants’ counsel, except No. 3. As to this the defend­
ants’ counsel cited an American case from the State of Oregon, 
State v. Olcott, 125 Pac. Rep. 303. Even if I thought the prin­
ciples laid down in this case applicable to our statute, I do not 
think the two cases are parallel. In the Oregon case, whole­
sale forgery of names to a petition was shewn to have occurred, 
and to have been so widespread as to destroy in the opinion of 
the Court the credibility of the attesting witness. Such a con­
dition of things has not been shewn to exist in this case. At 
most some 14 names, all of which are bona fide and appeared 
in the voters’ list as residents, have been shewn to be non-resi­
dent. There is some excuse for this error. The names of the 
rural municipality and of the village municipality are the same. 
The village municipality was carved out of the rural municipal­
ity, and these men, who had formerly been residents in the rural
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municipality, subsequently, some time in the year, 1912, became 
residents of the village, whether by actual removal or by their 
homes being included in the newly incorporated area does not 
appear. 1 cannot find that the mistake of residence was other­
wise than a bona fide mistake, and that it does not generally 
impair the reliability of the affidavit attesting the petition.

Upon the whole, I have come to the conclusion that the peti­
tion was sufficiently signed, and that the petitioners have done 
all that sec. 74(6) of the Liquor License Act required of them, 
and have established a legal right to have effect given to the 
petition, and to have the by-law prayed for submitted to the 
electors.

The order for mandamus will go . the terms asked for in the 
notice of motion, with costs to the applicant. The notice of 
motion asks for costs, and me defendants have advisedly 
opposed the application and put the applicant to considerable 
expense, and I see no reason why he should be deprived of his 
costs.

Order for mandamus granted.

BERGERON v. FORTIER.

Quebec Suptrior Court. Lemieux, A.C.J., and Dorian, aittinp as an 
Election Court. Quebec, September 12, 1912.

1. Elections ($ IV—92)—Trial of petition—Want of notice of trial—
Statute and rules, strict construction of.

When notice of the time and place fixed for the trial of an election 
petition is not given as required by R.H.C. 1906, eh. 7. sec. 38 (it), the 
order for the trial becomes null and void, and the Court has no juris­
diction to proceed therewith, the statute ami the rules thereunder 
being construed strictly.

2. Elections ($ IV—92)—Election petitions am» hearings under Do­
minion Controverted Elections Act—Statutes of public order.

Election petitions ami hearings thereof, under the Dominion Contro­
verted Elections Act, R.8.C. 1906, eh. 7. are matters of public order, 
that is, matters connected with the conduct of good government, and 
statutory regulations as to the time limitation of the proceedings are 
to be construed under the rules applicable to statutes of public order.

3. Elections ($ IV—92)—Election petitions and hearings under Do­
minion Controverted Elections Act—Fraud and collusion pre­
vented BY GIVING ELECTOR RIGHT TO INTERVENE.

The right given to any elector to intervene and be substituted at 
any stage of the proceedings in an election petition is nrescrilied by 
the Dominion Controverted Elections Act, R.H.C. 1906, ch. 7, sec. 38, 
sub-see. 3. for the purpose of providing against any possible collusion 
or fraudulent arrangement between the original petitioner and the 
candidate whose election is being contested; and it is therefore essential 
to advise all electors, in strict compliance with the statute and practice 
rules passed thereunder, of the time, status and place of the proceedings 
under the petition.
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Hearing of an election petition under the Dominion Con­
troverted Elections Act, R.8.C. 1906, eh. 7.

The statutory notice not having been given, the petition was 
dismissed.

Moreau cfc Savard, for the petitioners; K. ./. Flynn, K.C., 
counsel.

Taschereau, Roy, Cannon, Tarent & Fitzpatrick, for the 
defendant.

Lemieux, A.C.J. :—An election petition or contest of a par­
liamentary election and the trial of such petition are matters of 
public order, that is, matters connected with the conduct of 
good government. The law allows parliamentary elections to 
be contested and annulled, and the commissions of candidates 
elected by means of corrupt practices, intimidation, or certain 
other causes, to be set aside. This law prescribes the qualifica­
tions of the petitioners and the conditions under which such 
contests arc received by the Courts.

The law-maker has also provided for the possibility of col­
lusions or fraudulent arrangement between the petitioner and 
the candidate whose election is being contested, with respect to 
such contest, and, in order to prevent any such fraud or col­
lusion, it is enacted that any elector may intervene in the elec­
tion petition or be substituted for the petitioner (sec. 39, sub­
sec. 2; see. 80, sub-sec. 4).

It is clear that such substitution or intervening by electors 
will Ik* possible only in so far as they shall have been advised 
of the place, status, and date, of the hearing on the petition.

Moreover, the law prescribes (see. 38) that the notice of the 
time and place of the trial of the election petition shall he given 
in the manner specified at least fourteen days prior to the day 
on which the trial is to take place (see. 38, sub-sec. 3).

The English version of this sub-see. reads : “Notice of the 
time and place at which an election petition will be tried shall 
be given.”

Practice rule 21 conformable to the law just cited is as 
follows :—

21. The time and place for trial of any election petition ahull lie 
flxeil by the Court, and notice in writing shall lie given by the pro- 
thonotiiry of the Court by pouting it in n conspicuous place in his office 
ami by transmitting one copy by mail to the |ietitioner, another to the 
respondent, and n copy to the sheriff of the district in which the elec 
tion petition is to In* heard, fifteen days prior to the day fixed for 
the trial. The sheriff shall immediately publish said notice in the 
electoral diatrict.
Practice rtde 23 contains the form of the notice to be given. 
The English version of the rules of practice is in the follow­

ing mandatory form : “Notice thereof shall lie given in writ­
ing.”
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The wisdom of the law and of the explicit rule that a public 
notice shall lie given to the electors of the date of the trial of 
the petition is manifest. It is. as already stated, in order to 
prevent collusion and fraud, and, also, to give an opportunity 
to the electors and to the public to give information relative to 
the election petition and to shew cause in Court, if any there 
be, in support of or against the validity of the election.

The law and the rule are not a mere formality, but a strict 
ordinance for public order, and it is the duty of the Courts to 
see to the strict enforcement of those precise enactments.

The law and the rules read: “Public notice shall be given.”
The Interpretation Act of the Statutes of Canada, ch. 1, 

sec. 34, sub-sec. 24, reads: “ ‘Shall’ is to be construed as im­
perative,” and the French version is still more expressive: 
“Whenever it provides that anything is to be done or ought 
to be done, the obligation to do it is made absolute,” that is to 
say. the failure to comply with any strict formality in a pro­
ceeding, prescribed by the law, renders null the whole proceed­
ings, especially in a matter of public order, when the formality 
has been prescribed in the public interest. But, no such notice 
has been given ; the record contains no mention whatever of it.

The onus is on the petitioner to compel compliance with the 
law and the rule in such a case, by requiring the prothonotary, 
in writing, to give the required notice and also by depositing 
in his hands the necessary disbursements to carry out those 
provisions of the law.

The law and the rules not having been complied with, the 
Court is without jurisdiction to proceed with the hearing on the 
trial of the election petition, for the reason that the order fixing 
the trial of the petition has become null and void.

It was so decided by Sir Francois Langelier, ex-Chicf Jus­
tice, and myself in the case of Chicoutimi Federal Election 
contest. No. *2465, Pcduaud v. Girard, in 1910.

The question submitted was identical with that now pre­
sented, the required notice not having been given. It was in 
that case decided that the Judges had no jurisdiction to proceed 
with the trial of the petition.

Mr. Justice Malouin, consulted, concurs in this decision. 
The Courts should not encourage dilatory proceedings designed 
to impair the effect of the election laws, but, on the other hand, 
they cannot make light of the rules enacted by the law maker in 
the public interest.

I'.h«;i:uon
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ALTA. BODNER v WEST CANADIAN COLLIERIES.
c n Alberta Supreme Court, Harvey, C.J., Stuart, and IValah, JJ.

December 20, 1012.
1912 ,
____  1. Master an» servant (I V—340)—Alberta Workmen’s Compensation

I),.,.. 20. Act—Right of district judge acting as arbitrator to auth­
orize TAKING Of* EVIDENCE BY COMMISSION.

Under the Alberta Workmen's Compensation Act, a District Court 
Judge acting thereunder as the statutory arbitrator, has the power 
to direct the issue of a commission to take the evidence of witnesses in 
order that the evidence so taken may lie used before him as part of 
the evidence on which to base his award.

[Sutton v. (ircut Northern It. Co., 11900] 2 K.B. 791, distinguished ; 
Jesxop v. Marla\i, 5 B.W.C.C. 139, considered.]

Statement Appeal from judgment of Crawford, District Court Judge, 
acting as arbitrator under the Alberta Workmen’s Compensa­
tion Act, deciding that he had no power to authorize the taking 
of evidence otherwise that before himself.

The appeal was allowed.
L. M. Johnston, for appellant.
Colin McLeod, for respondent.

Harvey, C.J. :—The point which arises is whether a District 
Court Judge acting as arbitrator under the Workmen’s Com­
pensation Act has the power to authorize the taking of evidence 
otherwise than before himself. It comes to us by way of appeal 
from His Honour Judge Crawford who decided that he had no 
such power. He based his decision on the English decisions 
which seem to hold that under the corresponding English Act, 
the County Court Judge is persona désignât a and acting as he 
does as an arbitrator he has no powers which do not belong to 
an arbitrator unless they are given by the Act. The Act does 
not in express terms say that a Judge shall have such powers; 
on the other hand there is no express authority in the English 
Courts that evidence cannot be taken in this way though it has 
been expressly decided as pointed out by the learned Judge 
that there is no authority to direct discovery by way of interro­
gatories in Sutton v. (Ircat Northern Hail way Company, 11909] 
2 K.B. 791, and also that a mere arbitrator cannot take evidence 
on commission : see lie Shaw and Ronaldson, 11892] 1 Q.B. 91. 
A very recent case, however, to which the learned Judge’s at­
tention was not directed seems to raise some doubt as to the 
comprehensiveness of the earlier cases in limiting the Judge’s 
powers. I refer to Jcssop v. Maelay, 5 B.W.C.C. 139, decided 
on 23rd October, 1911. In that case a seaman had been in­
jured on the ship at Rio de Janiero. After the ship arrived in 
England he received a certificate of injury and was paid oft*. 
He subsequently made a claim and the defendants in preparing 
their defence had papers sent abroad so that depositions might 
be taken from persons on the ship, which had gone abroad again, 
and returned to England. The County Court Judge decided
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the case without waiting for the return of the depositions and 
the Court of Appeal consisting of Cozens-Hardy, M.R., and 
Fletcher, Moulton, and Farwell, L.JJ., unanimously directed a 
new trial. No questions appear to have been raised as to the 
right to give the depositions in evidence but the decision could 
have no meaning unless the right existed. It is suggested by 
counsel that this is provided for in the English Act as regards 
seamen but the only section to which reference is made is sub­
sec. 6 of sec. 7, which provides that

Where an injured master, seaman, or apprentice is discharged or 
left behind in a British possession or in a foreign country, depositions 
respecting the circumstances and nature of the injury may be taken,

It is quite clear that that case does not come within that 
provision and must therefore depend on the general provisions 
of the Act. But be that as it may, there are two important dis­
tinctions between our Act and the English Act, which deprives 
the English decision restricting the Judge’s power of much of 
its authority. Under both Acts the arbitration may be by a 
committee representing both employer and workmen, a single 
lay arbitrator, or a Judge. Under the English Act. by para­
graph 3 of the second schedule of both the Act of 1897 and the 
Act of 1906 it is provided that a single arbitrator appointed by 
the Judge shall have all the powers of the Judge. I have been 
able to find no such provision in our Act. The Court might well 
think that the Legislature could not have intended to confer 
on a person inexperienced in and unfamiliar with judicial pro­
cedure the powers which a County Court Judge would exer­
cise in ordinary Court matters but such a consideration would 
not apply to our Act. Then the English Act provides in para­
graph 2 of the same schedule that in default of the other 
methods “the mutter shall be settled by the Judge of the County 
Court,” while our Act provides that, under the same circum­
stances, “the matter shall be settled by the Court.”

The English Acts are, of course, the model of the later Acts 
and these distinctions must l>e deemed to have been made for 
some purpose.

Under the English Aet the Judge is the person designated 
by the Act and therefore the rules that apply in such cases are 
applicable to him, while under our Act he is not designated at 
all but simply acts because the matter is assigned to his Court. 
There arc certain other provisions which are pointed out as 
being inconsistent with this view and reference is made to the 
latter part of paragraph (3) of the second schedule which is as 
follows :—

And the Court shall, for the purposes of proceedings under this 
Act, have the same powers of procuring the attendance of witnesses 
and the production of documents as if the proceedings were an action 
in the Court.
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It is contended that under the well-known maxim the men­
tion of this method of procuring evidence excludes all other 
methods. To my mind the maxim does not go that far. The 
greatest effect it could have would be to restrict the powers of 
the arbitrator in procuring the attendance of witnesses, etc., to 
the powers he would have in an action in the Court. This, of 
course, would be no restriction. The forcible argument to be 
deduced from this provision it appears to me is that it is un­
necessary if the view I have suggested is the correct one, since 
he would have these powers. This provision is taken from the 
English Act in express terms. It may be that with regard to 
this as well as certain other suggested inconsistencies the drafts­
man did not notice that the changes to which 1 have already 
called attention rendered them unnecessary or required change, 
or it may be that the draftsman did not indeed make these 
changes but that they were made in the course of the bill’s pro­
gress through the Legislature where it might easily have escaped 
notice that these provisions should be struck out or altered or 
it may indeed be that this was not considered superfluous. 
Though the proceeding is in Court it does not therefore neces­
sarily, or indeed apparently at all, become an action and it may 
have been considered that the power to obtain witnesses in a 
matter might not be as extensive as in an action. In Lowe v. 
Dorling, [1906] 2 K.H. 772, at 785, Farwell, L.J., quotes with 
approval, Lopes, L.J., as saying in another case:—

The maxim expressio unius cxclwtio altrriua has been pressed uj»on 
us. I agree with what has been said in the Court below by Wills, J., 
about this maxim. It is often a valuable servant, but a dangerous 
master to follow in the construction of statutes or documents. The 
exclusion is often the result of inadx'ertence or accident and the 
maxim ought not to be applied when its application, having regard 
to the subject-matter to which it is to be applied leads to incon­
sistency or injustice.

I think that for the reasons I have mentioned little import­
ance should be attached to this provision.

For the reasons stated, I am of opinion that a Judge of the 
District Court acting as an arbitrator under the Workmen’s 
Compensation Act has power to direct the issue of a commission 
to take the evidence of witnesses in order that the evidence so 
taken may be used before him as part of the evidence on which 
to base his award.

The appeal should be allowed with costs and the learned 
Judge advised in accordance with this conclusion.

Stuart, and Walsh, JJ., concurred.

Appeal allowed.
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MILLER v. HAND. ONT.

Ontario High Court. Trial before Hritton, ,/. November 8. 11)12. H. C. J.
1. Hkokkrh (8II A—7)—Real estate agent’s purchase in own name— 1®12

Liability to account for profits. ------
An agent selling land cannot make a profit for himself nt the ex- m‘ 

pense of his principal ; and so if the agent fraudulently purchases the 
land himself, and afterwards makes a profit on the re sale he is ac­
countable to his principal for the amount of his profit less the com­
mission on such profit.

Action for an account of profits received by the defendant in statement 
respect of certain lands of the plaintiff sold by the defendant.

Judgment was given for the plaintiff for $1,608.75.
G. II. Kilmer, K.G., for the plaintiff.
J. E. Irving, for the defendant.

Britton, J. :—The plaintiff was the registered owner of the Bruton, j. 
west half of original lot 35 on the north side of Queen street 
in the city of Sault Ste. Marie, having a frontage on Queen street 
of 55 feet. The defendant was well known to the plaintiff as 
a dealer in real estate and as an agent for the purchase and sale 
of real estate in the city of Sault Ste. Marie. The plaintiff em­
ployed the defendant to act for him in the sale of the above lot.

The defendant accepted such employment, and in due course 
represented to the plaintiff that he had found a purchaser for 
the said lot, namely, one Neil McDougall, who, as the defendant 
said, was willing to purchase and pay at the price of $100 per 
foot frontage. The sale was carried out with McDougall at that 
price, viz., $5,500—and the usual commission for such a sale
at Sault Ste. Marie was

5% on 1st $1,000........................$ 50.00
2Yz% on balance of $4,500.......... 112.50

In all the sum of..................... $162.50

This amount was demanded by the defendant and was paid 
to the defendant hv the plaintiff’s solicitor in this transaction.

The agreement for sale between the plaintiff and McDougall, 
made at the instance and upon the representation of the defend­
ant, acting, as the plaintiff supposed, as agent for the plaintiff, 
was made on the 6th day of December, 1910. On the 8th day of 
December, 1910, the plaintiff’s solicitor paid to the defendant, 
by cheque on the Traders Bank of. Canada, the sum of $162.50, 
commission above-mentioned.

This cheque is made payable to the defendant as the “com­
mission on Miller sale;” and there was no other transaction be­
tween the parties to which the money received upon that cheque 
was or could be applied. On or about the 29th day of June, 
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1911, the defendant again sold the said land to one Edwin 
Stubbs for the price of $160 a foot. This sale was carried out in 
the name of Neil McDougall as vendor—but at the request and 
for the advantage of the defendant.

As a matter of fact and beyond all question, the defendant 
represented to the plaintiff, and at the time of the sale to 
McDougall the plaintiff believed, that McDougall was a real pur­
chaser for himself, and that the defendant was not as a pur­
chaser interested in the property. It was not until after the 
sale to Stubbs that the plaintiff found out otherwise. I find that 
the defendant purchased this lot for himself—that McDougall 
merely acted at the defendant’s request, and that, although a 
conveyance was accepted by McDougall and a mortgage given by 
him for part of the purchase-money—all was at the instance of 
the defendant and for his supposed benefit. The sale by Mc­
Dougall to Stubbs was at the request of the defendant and for 
his benefit. The defendant made all the profit. Mr. McDougall 
did not make any or claim any benefit from this transaction.

McDougall merely represented the defendant, and acted at 
the defendant’s request.

It will, perhaps, assist in dealing with the evidence to see 
what defendant attempted to do. It was stated by plaintiff, 
and not denied by defendant, that defendant wanted to get an 
option on plaintiff’s lot 34. at $90 a foot. The plaintiff refused, 
but told defendant to make it $100 a foot, and upon a sale of 34 
at that price he, the plaintiff, would pay defendant full commis­
sion even if he, the defendant, could get full commission or 
split commission from another real estate man as well. The 
full commission, understood as I have stated, would be 5 per 
cent, mi first $1.000 and 21/j per cent, on the additional amount. 
Shortly after, the defendant told plaintiff that he had sold 34 
for $90 a foot. Plaintiff said he “would not stand for that.” 
Defendant replied it had gone, plaintiff then went to his soli­
citor about the matter.

It was ascertained that the defendant had given on behalf of 
plaintiff a receipt for $100 on account of the purchase of lot 
34. The defendant had no authority from plaintiff to sign such 
a receipt or to make such a sale, for price named. Under threats 
from plaintiff’s solicitor that matter was supposed to have been 
adjusted, by the purchaser of 34 making no further claim to 
34, and that the plaintiff should accept from a purchaser intro­
duced by defendant $100 a foot for 35. That is my interpreta­
tion of the evidence. Then the plaintiff found another person 
ready to buy 34 at a price which plaintiff was willing to ac­
cept, and then it was found that the defendant and McDougall 
would not withdraw the receipt or give a release of any claim to 
lot 34. An action was then commenced by the plaintiff against
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McDougall in reference to lot 34, and it was in that action upon 
examination of McDougall for discovery that the plaintiff found 
out that there was no sale of 35 to McDougall, but that the whole 
purchase from plaintiff in the name of McDougall was a scheme 
of the defendant. 1 find that the allegations in the statement 
of claim have been established and the only thing remaining is 
as to the plaintiff’s remedy.

I find that the allegations in the statement of claim have been 
established; and the only thing remaining is as to the plaintiff’s 
remedy.

The plaintiff asks that an account be taken of the profit 
realised by the defendant out of the sale of the plaintiff’s land, 
nominally to McDougall, hut really taken by the defendant him­
self for his own profit.

This was a fraud upon the plaintiff. Ilad the plaintiff known 
the facts before the sale to Stubbs, he, the plaintiff, could have 
had the sale to McDougall rescinded.

So far as appears, so far as known to the plaintiff and as re­
presented by the defendant, Stubbs is an innocent purchaser—a 
purchaser for value and in good faith.

The plaintiff simply asks that the defendant pay the profit 
money received by him and which belongs to the plaintiff as 
principal. There is no dispute about the amount, and there is 
no need of a reference.

It was argued that, by reason of the negotiation which fol­
lowed after plaintiff ascertained that defendant had without 
authority given to McDougall a receipt for money on a pre­
tended sale of 34, a settlement was arrived at. McDougall gave 
up any claim to 34, and got half of 35, at $100 a foot. The an­
swer to that satisfactory to me is: (1) McDougall did not really 
then give up 34. He gave it up subsequently as the result of an 
action brought by plaintiff against him. This action was com­
menced by writ issued on 30th March, 1910, and (2) whatever 
plaintiff did, he did in complete ignorance of the part defendant 
was playing, until the examination of McDougall for discovery 
in the action last mentioned. Until that examination the plain­
tiff did not know that defendant was acting all for himself while 
pretending to act as agent for plaintiff.

It was argued that in an action of this kind the measure of 
damages is not the difference between what the plaintiff got from 
McDougall and what the defendant got from Stubbs, hut the 
difference between the real value on the date of the sale to Mc­
Dougall and the price paid by the defendant for the McDougall 
transaction.

The cases cited by counsel for the defendant are, I think, dis­
tinguishable—but it is not unfair to the defendant to say that 
the real value, even at the time of McDougall’s deed, was about
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action such as the sale to Stubbs than the opinion evidence of 
real estate agents as to the real value. The defendant did not

Miller
give evidence on his own behalf. It may well be that the defend­
ant knew that the real value at the time of the McDougall deed 
was practically what Stubbs paid a little later on.

Britton, J, In any event, the defendant should not complain if asked to 
pay only what he received.

The defendant’s profit was $60 a foot for 55 feet—$3,300. 
As against the small cost of carrying this property from Decem­
ber, 1910, to the 20th June, 1011, the defendant may be allowed 
the 2l/jÇr commission. If sold in ordinary course by an agent, 
the owner would have to pay that. This would amount to $82.50, 
and would leave $3,217.50.

It appeared upon the trial that the plaintiff was pecuniarily 
interested only to the extent of an undivided half of the part 
of lot 35 in question. Then Mr. Ilearst was in equity the owner 
of and entitled to the other half. Mr. Ilearst was a witness at 
the trial on behalf of the plaintiff. No application was made to 
join Mr. Ilearst as a party plaintiff, or to add him as a party 
defendant, and no claim was put forward by Mr. Ilearst for 
damages.

As the matter stands, the plaintiff is personally entitled to 
only one-half of the above amount, namely, $1,608.75, with in­
terest at 5 per cent, from the 1st July, 1911. There will he 
judgment for the plaintiff for that amount with costs and with­
out prejudice to any claim Mr. Ilearst may make or to any 
action he may bring by reason of any interest he has in the 
land in question.

Judgment accordingly.

ALTA REX v WHISTNANT.

S. C.
1012

Alberta Supreme Court. Harvey, CJ.. Scott. Stuart, Simmona, and 
Walêh, JJ. December 20, 1912.

Dec. 20.
1. Evidence (SUES—204)—Guilt—Presumptions and inferences —

Statement or admission of accused—Interpretation by sub-
ROUNDING CIRCUMSTANCES.

The statement or admission of the accused in the words. “I won't 
do it ngnin.” may constitute nn implied admission of guilt of the par­
ticular crime of which lie is charged, by inferences drawn from the 
circumstances under which the statement was made to identify what 
it was that his promise had reference to and to shew, in the absence 
of direct evidence, that the person to whom the exclamation was ad­
dressed must have charged accused with the crime immediately prior 
to the making of such statement.

2. Evidence (g XII A—920)—Corroboration required by statute—Evid­
ence OF CHILD NOT UNDER OATH—CR. CODE (1906), SEC. 1003.

As see. 1003 of the Criminal Code (1900) specifically requires that 
the ‘‘testimony admitted hv virtue of this section” i.c., a statement
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taken in court from a child of tender years not understanding the 
nature of an oath upon the trial of certain sexual crimes, must lie 
corroborated by “some other material evidence in support thereof im­
plicating the accused." the testimony so taken from one child of ten­
der years cannot constitute the kind of corroboration required by the 
Code of the testimony similiarly taken from another child of tender 
years. (Dictum per Harvey, C.J.)

[It. v. Pailleur, 15 Can. C'r. Cas. 339; It. v. Datin, 11 Can. Cr. Cas. 
244, 12 O.L.R. 227; It. v. Imnn Din, 18 Can. Cr. ('as. 82, referred to.]

Question reserved by Stuart, J., after the trial and con- 
vietion of defendant for indeeent assault as to whether there 
was any corroboration as required by section 1003, Criminal 
Code, 1906.

The question was answered in the affirmative and the con­
viction was affirmed.

L. F. Clarry, for the Crown.
IV. 8. Davidson, for the defendant
TIarvey, C.J. ;—The accused was convicted by my brother 

Stuart of indecent assault on one Lillian Scott. The com­
plainant, who was 12 years old, and her sister, aged 9, gave the 
only direct evidence of the offence. The evidence of both was 
taken without the administering of an oath, under section 1003 
of the Criminal Code, but each gave direct evidence of the act.

The learned Judge has reserved the question of whether 
there was any corroboration as required by that section.

1 am of opinion that the evidence of the sister is not such 
corroboration as the section requires.

In Hex v. Paillcur (1909), 15 Can. Cr. Cas. 339, two child­
ren gave evidence, not under oath, under section lfi of the 
Canada Evidence Act which authorizes the reception of evid­
ence not under oath but provides that, “No case shall be de­
cided upon such evidence alone, and such evidence must be 
corroborated by some other material evidence.” It seems to 
have been taken for granted by the Ontario Court of Appeal 
in that vase that there must be evidence to corroborate that of 
both children, which the Court found did exist. However, in 
Hex v. Iman Din (1910), 18 Can. Cr. Cas. 82, two of the Judges 
of the Court of Appeal of British Columbia directly held that 
the evidence of one child given under that section could he suffi­
ciently corroborated by the evidence of another child so given. 
The other two Judges apparently held the same view, but de­
cided that the evidence was not, in fact, corroborative.

It would appear to be a question of deciding whether the 
expression “such evidence” meant “evidence so given” or “evi­
dence of such child.” Section 1003, however, differs in terms 
from the section of the Canada Evidence Act. It provides that 
in the cases specified the evidence of the complainant or any 
other child of tender years may be given on the conditions 
specified, but with the following consequences;—
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less the testimony admitted by virtue of this section ... is corro­
borated by some other material evidence in support thereof implicating 
tho accused.

Rex The learned trial Judge has stated that he received the 
evidence of both children under this section. The evidence of 
both was, therefore, “testimony admitted by virtue of this sec­
tion” and that is what requires corroboration. It seems clear, 
therefore, that no matter how many children gave evidence un­
der that section their total evidence would he testimony under 
the section and, therefore, would require corroboration. There 
was, however, other evidence which, in my opinion, satisfies the 
section.

The reserved case states that a Mrs. Henson, a neighbour 
of the complainant, gave evidence to the effect that the com­
plainant came to her lfome shortly after the time when she 
states the offence occurred and made a complaint of what the 
accused had done to her; that she and a man named Butler 
who was with lier at once returned with the child to her home 
where they found the accused. Nothing was said about the 
matter in the house but Butler asked the accused to go out­
side. After they had gone out she heard a scullle or fight as of 
one man “ng another and heard the accused cry out,
“I won’t do it again ; I won’t do it again.” Butler was not 
available as a witness. In my opinion, under the circumstances 
of the case the inference that Butler had charged the accused 
with the offence and was berating him for it and that the ac­
cused’s statement had reference to it is a perfectly justifiable 
one. It contains an implied admission of guilt and therefore 
constitutes evidence implicating the accused. It appears lo me 
much stronger evidence than existed in the case of licx v. Daun 
(1906), 11 Can. Cr. Cas. 244, 12 O.L.R. 227.

Coming to the conclusion I have regarding the effect of this 
evidence it is not necessary to consider whether the other evid­
ence to which the learned Judge refers was corroborative. I 
think the question should be answered in the affirmative and 
the conviction affirmed.

Simmon*. J.

Scott, Stuart, Simmons, and Walsh, JJ., concurred.

Conviction affirmed.Conviction affirmed.

15
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UNITED MOTOR CO. v. SLINN

Saskatchewan Supreme Court. Parker, J/.('. December 4, 1012.

1. Writ and process (§ I—0)—Amendin'» plaintiffs’ corporate name as
STATED IN WRIT.

An application made after service of the writ of summons to amend 
by correcting the corporate name of the plaintiff company where the 
name used in the writ was tint of another corporation, will only be 
dealt with on notice to the defendant.

[Tildesley v. Harper, 3 Cli.D. 277, referred to.]

This is nn application under rule 32. made • .r parte, to sub­
stitute the Saskatchewan Motor Company. Limited, for the 
United Motor Company, Limited, as plaint ill's iti the action.

The application was refused.
A. F. Sample (Wood tf' Turnbull), for the (plain-

'

Parker, M.C. :—The solicitor for the plaintiff is also solicitor 
for the Saskatchewan Motor Company and was instructed by 
the latter company to collect by suit from the defendant the 
sum of $948.09 for goods sold and delivered. Purely by mistake 
the writ was issued in the name of the United Motor Company, 
which has no claim at all against the defendant, and was served 
on the defendant on November 21, 1912. I regret that 1 cannot 
deal with the application, as it should have been made by notice 
of motion, and not cx parte : Annual Practice. 1912, p. 207, 
Tildesley v. Jlarpcr, 3 Ch.D. 277. The defendant has been 
served with the writ and the time for appearance has not yet 
expired. If, therefore, the plaintiff wishes to have the correc­
tion made lie fore the time for an appearance expires, the notice 
of motion should be served personally on the defendant If the 
defendant does not appear within the time limited for appear­
ance the notice of motion may be served in the usual way by 
filing.

Motion refused.

J. J. GIBBONS, Ltd. v. BERLINER ORAMAPIIONE CO . Ltd.

Ontario High Court, Middleton, J., in Chambers. November 21, 1912.

1. Courts (8 IB—10) —Jurisdiction—Service or process out of juris­
diction—Assets within.

Although Ont. C.R. 102 (Ont. Practice Rules of 1897) gives power 
to the Ontario courts to allow service of process out of the jurisdiction 
under certain conditions if the defendant has “assets of $200“ within 
the jurisdiction, the court, in its discretion, may stay proceeding* in 
nn action upon which the right to proceed depends on such assets 
within the jurisdiction and where the court of an adjoining province 
of Canada, where the contract i* made and was to be performed, is 
the more convenient forum, particularly where the “assets’’ within
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tlit» jurisdiction consist solely of debts due to the defendant by re­
sidents within the jurisdiction.

[Sirdar, etc. v. Unjah of Faridkote, 11804] A.C. 670; Comber v. Loy- 
land, 11 HUH 1 A.C. 524; Kemcrer V. Watterson, 20 O.L.R. 451, referred 
to.]

Appeal from an order made by George S. llolmvsted, Eeq., 
K.C., sitting for the Master in Chandlers, on the 11th November, 
1912, dismissing an application of the defendant to set aside an 
order made by the Master in Chambers on September 20th, 1912, 
permitting the issue and service of a writ of summons out of 
Ontario.

An order was made staying proceedings.
It. C. II. Cassds, for the defendant.
./. F. Huland, for the plaintiff.

Middleton, J. :—The appellant contends, not only that the 
ease is not one falling within the provisions of Rule 162, but 
that as in the exercise of discretion the plaintiff ought not to lie 
permitted to sue within Ontario.

The plaintiff seeks to bring this action within the terms of 
sub-section (e) and of sub-section (h) of Rule 162.* It is said 
that the action is founded on a breach within Ontario of a con­
tract which is to lie performed within Ontario ; and in the second 
place it is said that the defendant has assets within Ontario of 
the value of more than two hundred dollars which may he ren­
dered liable to the satisfaction of the judgment.

The action is founded upon a verbal agreement made in 
Montreal, subsequently confirmed by writing. The plaintiff’s 
letter of June 6 th states, “We hereby confirm your verbal agree-

•Rule 102 of the Out. Con. Practice Rules (1897) a* amended is as

162. (1) Service out of Ontario of a writ or notice of n writ may lie 
allowed by the Court or a Judge wherever :—

(fl) The whole subject matter of the action in land situate within On­
tario (with or without rents or profits);

(ft) Any act, deed, will, contract, obligation, or liability affecting 
land or hereditaments situate within Ontario, is sought to lie construed, 
rectified, set aside, or enforced in the action;

(r) Any relief is sought against any person domiciled or ordinarily 
resident within Ontario;

(d) The action is for the administration of the personal estate of a 
deceased person who at the time of his death was domiciled within Ontario, 
or for the execution (as to property situate within Ontario) of the trusts 
of a written instrument of which the jierson to In* served is a trustee, which 
ought to Ik* executed according to the law of Ontario;

(r) The action is founded on a judgment or on a breach within On­
tario of a contract wherever made, which is to be performed within Ontario 
or on a tort committed therein;

(/) An injunction is sought as to anything done or to be done within 
Ontario, or any nuisance within Ontario is sought to be prevented or re 
moved, whether damages are or are not claimed in respect thereof ; or

(#/) A person out of Ontario is a necessary or proper party to an action 
properly brought against another person duly served within Ontario.

(h) Service may also lie allowed where the action is for any other 
matter, and it appears to the satisfaction of the Court or a Judge that 
the plaintiff has a good cause of action against the defendant upon a con-
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ment with our Mr. Tedman.” This verbal agreement was made 
in Montreal.

According to the law of Quebec, if no place of payment is 
expressly or impliedly indicated by the contract, payment must 
be made at the domicile of the debtor. There was no term, 
express or implied, for payment elsewhere; and payments under 
this contract are, therefore, to be made in Montreal.

It is not enough that payment or performance of the contract 
might be well made within Ontario. The rule as it now stands 
does not differ widely in meaning from the former rule, which 
contained the words, “according to its terms.” These words 
were probably omitted so as to make the rule apply to implied 
as well as express terms of contracts. The theory of the rule is 
that the stipulation requiring performance within the jurisdic­
tion amounts to an attornment to the local jurisdiction of our 
Court: Comber v. Loyland, f!898) A.C. 524.

. More difficult is the question as to the ion of clause
(h). The defendant company carries on business at Montreal. It 
has customers throughout Canada. Customers in Ontario are 
indebted to it. No doubt much more than two hundred dollars 
was owing at the date of the bringing of this action. The con­
tracts with the debtors call for monthly settlement. If the litiga­
tion runs its normal course the property which the company had 
at the bringing of the action will have disappeared long before 
judgment can be recovered. These debts will, no doubt, be re­
placed by other debts; but the company has no fixed or tangible 
assets within the province.
tract or judgment. or in respect of a claim for alimony, nn-l that the «le- 
fondant has asset* in Ontario of the value of ♦200 at least, which may Ini 
rendered liable for the satisfaction of the judgment, in case the plaint iff 
Jiould recover judgment in the action; Imt in such i-nse if the «lofondnnt 
does not appi'ar. the Court or a Judge shall give directions from time to 
time as to th«* manner and condition* of proceeding in the action, and shall 
require the plaintiff, before obtaining judgment, to prove his claim, before 
a Judge or jury or in euoh manner as may seem proper: 58 Viet. ch. 12, 
see. 124.

(2) Service out of Ontario of any order or notice in th«* winding up 
of a company may lie allowed by the Court or a .lodge.

(3) Service out of Ontario of a petition or notice of motion in an 
action or matter relating to the administration of the cstab- of a deceased 
person or to the execution of a trust, or, praying for an order deuling with 
any fund* in Court ami in interpleader proceeding* may Ik* allowed by the 
Court or n Judge.

(4) Where, umler Rule 203 or <$59 or otherwise under the practice of 
the Court, it is ne«-«**sary or proper to nerve persons, not already parties to 
an action, with an office copy of any jmlgmcnt or order, or notice to prove 
claim* thereunder, service oif the same out of Ontario may la* allowed by 
the Court or a Judge.

And by *tntute It Kdw. VII. (Ont.) eh. H, sec. 13, the following statu­
tory «lefinition waa added:—

in Consolidate!! Rule 162 the word “writ” shall be «leemed to include 
any «locument bv which a matter or proceeding is commenceil, ami service of 
any such document heretofore or heriuifter made, if in other respects 
proper, shall lie deemed good *ervice as against the objection that such 
«locument waa not included in the *nid rule.

-

H. C ,T.

C.inuoNN.

Hi hiix kb

Middleton, J.
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Apart from authority, I would have thought that the fiction 
by which the situs of a debt is the residence of the debtor ought 
not to he imported into the consideration of this rule, which 
would be abundantly satisfied if confined in operation to cases 
where the debtor has assets which can be reached under the 
ordinary writs of execution. Hut I am precluded from so 
holding by the case of Kcmcrcr v. Wattcnon, 20 O.L.R. 451, 
where Meredith, C.J., has given the wider meaning to the rule.
I have, therefore, to consider the question whether as a matter 
of discretion the order should be made.

Accepting the principles laid down in Sirdar Gurdgal Si unit 
v. Rajah of Faridkotc, [1894] A.C. 670. as a guide, the normal 
course is to require resort to the domicile of the defendant, par­
ticularly in the case of contracts entered into at the domicile and 
to be there performed. No doubt the jurisdiction of our Courts 
to entertain an action where the writ is served abroad is to be 
determined by our Courts upon the terms of Rule 162. The ques­
tion whether this rule in any particular ease transcends the 
limits fixed by comity and amounts to an assertion of extra-terri­
torial jurisdiction entitled to international recognition, is one for 
the foreign Court whose assistance is invoked to enforce our 
judgment.

Nevertheless, the more recent eases seem to indicate that in 
the exercise of discretion in permitting an action to proceed the 
Court ought to have regard to somewhat, the same principle.

Reference may be made to Socicti (intirale dr Paris v. Drey­
fus Itros., 29 Ch.D. 239. 37 Ch.l). 215; Logan v. Hank of Scot- 

land (No. 2), [19061 1 K.H. 141; Egbert v. Short, [1907] 2 Ch. 
205 ; Sort on v. Norton, [19081 1 Ch. 471.

It is, I think, a sound exercise of discretion to hold that where 
the defendant is resident in Montreal, and where the Quebec 
Court is certainly a convenient forum, and the contract was made 
in Queliee and is to be interpreted according to the laws of Que­
bec, and the defendant ’s assets were all substantially within that 
Province, the plaintiffs should be compelled to resort to the 
Courts of that Province for their remedy, when our Courts only 
acquire jurisdiction by the mere accident of residence within 
Ontario of a debtor to the defendant.

The order will, therefore, go, staying all proceedings in this 
action upon the service made in Quebec, until after the conclu­
sion of any action which the plaintiff may bring in that Province.

Order staging proceedings.
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HOSEASON v. LENNON.
Quebec Hiiifi 'x Bench (Appeal Sale), Davidmin. C.J., Saint-Pierre and 

Chauvin,,IJ. Ihcembir 14. I Dll'.

1. Landlord and tenant (8II 1)—:$4)—Lease—Résiliation of.
When* the landlord cIoph not comply with the covenant in the lease

to heat the premises, and where the evidence shews that there was no
undue interference on the part of the tenant with the heating apparatus,
the lessee will be allowed to resiliate the lease.

Appeal by the defendant from the judgment of Sir Mel­
bourne Tait, C.J., rendered January 10, 1910, in favour of the 
plaintiff in an action brought for cancellation of a lease for 
breach of a covenant to heat, the demised premises.

The appeal was dismissed with costs.
K. If. Perl, ins, for the plaintiff.
If. (i. DcLorimier, K.C., for the defendant.

The opinion of the Court was delivered by

Davidson, C.J. : It was a condition of the lease from defend­
ant, acting through his attorney, .lames Ilowley, to plaintiff of 
the flat, 2H Green avenue, West mount, that the premises were 
to be heated. Because of the alleged persistent breach of this 
condition, plaintiff instituted the present action for the cancella­
tion of the lease. By the judgment under review it was so 
ordered.

It was found by the Court a quo that the defendant, although 
required on a number of occasions to do so, failed to suitably 
heat the premises; that the opening of windows during mornings 
did not account for the coldness of the pipes, and that the pre­
tension that air in the pipes blocked the entrance of heat could 
not avail, because the plaintiff had been forbidden to meddle 
with the pipes, and, in fact, had no key wherewith to let the 
air escape.

We concur in these findings. They are amply supported by 
the evidence.

Date after date in October and November is given on which 
the pipes were absolutely cold. People who visited the plain­
tiff on occasional evenings had sometimes to keep their wraps on : 
one of them caught a severe cold. Plaintiff's wife also suffered 
in health. Of the twenty-two or twenty-three tenants in the 
building, only one appeared to testify that his Mat, heated from 
the same battery of boilers, was comfortable.

We confirm the judgment, with costs, as well of the Superior 
as of this Court.

QUE.

K. R. 
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Dee. 14.

Statement

Dutltlwn, C.J.

A Pin al dismissal.
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BANK OF NOVA SCOTIA v. HARVEY.

Alberta Supreme Court, Harvey, C.J. November 19, 1912.

1. Bilis and notes ( 8 V A 1—105)—Note—Bona fide uoldeb fob value
—Right to recover—Bank against its own depositor as m aker. 

A Imnk taking a promissory note, in the regular course of business, 
as collateral for an overdraft and without notice of an)' arrangement 
between the maker thereof and the payee, who is the depositor of the 
bank, is entitled to recover on the note from the maker ; although as 
between the original parties to the note there could be no recovery 
against the maker by the payee hy reason of failure of consideration.

|Clegg v. Bromley (1912), SI L.J.K.B. 1081, and Hank of Commerce
V. Wait. 1 A.LU. tin. distinguished.)

2. Bills and notes (§ V A 1—11.la)—Failure of consideration—Over
DRAFT AS CONSIDERATION FOR TRANSFER OF COLLATERALS TO BANK. 

An overdraft in a depositor’s hank account is a sufficient considera­
tion to constitute the hank a “bowl fide purchaser without notice’* 
of promissory notes payable to its customer and transferred by the 
latter to the hank as collateral security for such overdraft.

An action to recover the amount due on a promissory note. 
Judgment was given for the plaintiff.
L. M. Johnstone, for the plaintiffs.
W. C. Ives, for defendant.

narrer.c.j. Harvey, C.J. :—I do not think it is necessary for me to re­
serve this. On the point of the law as between the original 
parties I have no hesitation in coining to the conclusion that if 
the Gas Traction Co. were suing they could not recover. This 
note was given in pursuance of the arrangement made with the 
maker and set down in writing that the engine by spring should 
be put into proper running order and that the expert should be 
there to sec that it ran all right. Early in the spring, appar­
ently as early as February, their attention was called to this by 
Mr. Ilarvey who asked to have it done as he wanted to get to 
work as early as possible.* They, like many other companies, in­
stead of doing things in time, delayed and not until the end of 
April did what they agreed to do, and I have no doubt that the 
agreement meant that the engine should be put in order so 
that the operations for the next year could be undertaken by 
it, that it would be in proper condition, and it was not, and 1 
think on that issue the defendant has succeeded, but that does 
not settle the point. The bank in this case is not 
in the position of the Gas Traction Co. and, as far 
as the evidence has proved, acted ill good faith, as it 
had notice of no such arrangement between the parties, 
but took the note in the regular way of business and as 
collateral to the company’s indebtedness. Now, 1 have already 
intimated, with reference to the Bank of Commerce v. Wait, 
1 A.L.R. 68, that 1 find great difficulty in seeing any difference 
between an indebtedness which is in the shape of an overdraft 
and an indebtedness which is secured by the debtor’s own note
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ns consideration for collateral security though Glcgg v. Bromley ALTA. 
(1912), 81 L.J.K.B. 1081, suggests a distinction, but 1 do not s c 
think there is any necessity for me to express an opinion on 1912 
the decision given in that ease because this case is different in 
the particulars in which that case indicates the principle in- XuvVscotia 
volved. I think there was clearly an agreement between the r.
Gas Traction Co. and the bank that such notes as this should be Harvey.
handed into the bank, the evidence of Mr. Watson satisfies me norm. <\.i. 
on that point. It is true he says the arrangement was put down 
on this hypothecation, and that arrangement has all of that ex­
cept the obligation to hand these notes in, but Mr. Watson says 
when this business was opened with them the arrangement was

we wm* to furnish funds for the manufacture of engines, for the pur­
chase of parts, and that we were to receive cash or notes that may be
given when these engines were delivered to purchasers.

First, we have a note that Mr. Ilarvev was one of the makers 
of and Mr. Englart was the other maker. That was only for 
$1,000 and this note given subsequently was for $2,000. I 
would suppose from that there was another note for $1,000 
which had not been handed in under this hypothecation but at 
all events this note was given in substitution for the first note 
and under the terms of the arrangement with the Traction Co. 
the company were under an obligation to hand it to the bank 
and I think the bank could have made them deliver it over. In 
the Bank of Commerce v. Wait, 1 A.L.R. 68, Mr. Justice Beck 
finds that there was no such arrangement in existence there and, 
therefore, that accounts for the operation of the principles that 
he lays down. It appears quite clear to me also that lie would 
have decided on the facts of this ease differently from what he 
did there because an overdraft existed on that day and under 
the English authorities that would be a sufficient consideration 
even though, in his opinion, if the indebtedness had been secured 
by note payable in the future it would not have been. The 
statement Jhat, on that day, there was $900 odd balance against 
the company means, I think, that there was an overdraft. I 
think the plaintiff is entitled to succeed, therefore, on the note.
It is unfortunate for the defendant, but purchasers who wish to 
avoid such results should not give promissory notes but make 
their agreement to pay in some other form. If the pur­
chasers would refuse to give notes at all and make the machine 
companies rest on their agreements or promises to pay under 
the agreements they might save themselves a good deal of risk 
that they run as in this ease.

There will be judgment for the plaintiff for the amount of 
the note with general costs of the action. The defendant will 
have the costs of the issue as between the original parties to the 
note to he set off.

./udgment accordingly.
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ROYAL TRUST CO. v. MOLSONS BANK.
Ontario High Court. Trial before Falconbridge, C.J.K.It. December 0, 1012.

1. Banks (8 IV A 2—53)—Deposits—Dkpobitok — Set-off of deposit
AGAINST OTIIFR INDEBTEDNESS. .

A bank bolding notes upon which a depositor is liable as endorser 
may, at any time after the notes liecame due, apply pro tunto the 
money so on deposit at the credit of the endorser upon his indebted­
ness under the notes.

2. Banks (| IV A 2—53)—Deposits—Application of—Refvsai. to iion-
OCR CHKQUI tenon v. XI S- '

The application by a hank of a customer’s credit balance on his 
deposit account against his indebtedness to the hank, is a complete 
answer to an action by the depositor against the hank for damages in 
refusing to honour a cheque drawn by the depositor, where, after such 
application by the bank, no balance remains to the credit of the de­
positor.

3. Debtor and creditor (| IV A1—15)—Deposits—Relation of bank
WITH DEPOSITOR.

The relation existing between a bank and its depositor as regards 
the cash deposited is that of debtor and creditor.

4. Banks ( fi IV A 1—48)—Set-off of deposit against debt due bank.
As a general deposit in a bans is the property of the bank, the 

bank's right to apply the same upon its contra account against the 
customer is one of “set-off" rather than one of “lien." the latter term 
lieing specially applicable to the right of retention of documentary 
securities or specific articles.

Action by the plaintiffs, the executors of T. W. A. Limlsny, 
for a judgment directing the defendants to hand over to the 
plaintiffs the two notes for $50,700, on which Mr. Lindsay was 
endorser, and to assign to the plaintiffs the collateral securities 
held by the defendants, who counterclaimed for $885.10, the 
balance claimed to be due by the plaintiffs.

J. Bickncll, K.C., and A. G. /•’. Lawrence, for the plaintiffs. 
IV. L. Scott, for the defendants.
Falconbridge, C.J.K.R :—The facts are admitted. They 

appear from the correspondence produced, and for the present 
purpose may be very briefly stated.

The plaintiffs are the executors of T. W. A. Lindsay, who died 
on the 15th September, 1900. A few days after Lindsay’s death 
two promissory notes upon which he was endorser became due 
and r< “in the hands of the defendant bank, namely,
one for $3,700 on 25th September, and one for $47,000 on 27th 
September.

The admitted liability of the estate on these notes amounted 
January, 1910, the manager of the plaintiff company wrote to 
(with interest at 5'i per annum) on 5th January, 1910, to the 
sum of $51,405.00.

At his death Lindsay also had money on deposit with the 
bank bearing interest at 3r?, repayable on demand, and on 5th 
the bank as follows:—

213^4115
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“The executors desire to invest the funds noW lield by the 
Molsons Bank at credit of the above estate, and we shall feel 
obliged if you will be good enough to advise us as to the exact 
amount against which the executors may issue their cheque.”

In reply the manager of the bank wrote on 6th January, 
1910:—

“The amount at the credit of the late Mr. T. Lindsay to the 
31st of December, 1909, is $33,882.67.

“I note that you wisli to draw this amount, but I regret 
having to advise you that our Head Office cannot allow this 
money to be withdrawn until some settlement has been made 
relative to the overdue notes of the Metropolitan Electrical Co. 
on which the late Mr. T. Lindsay is an endorser.”

The plaintiffs now claim that on this date interest at 3%' 
per annum to 6th January should be added to the amount at 
the credit of the estate in the deposit account, making a total 
of $33,899.37 principal and interest as at that date, and that this 
sum should be deducted from the amount then due on the notes, 
leaving a balance of $17,506.23 as the net indebtedness of the 
estate to the bank.

The bank on the other hand claims that after 6th January, 
1910, the notes continued to bear interest at 5% and the deposit 
account at Sc/t only, until 29th April, 1911, when a cheque upon 
the deposit account was given by the executors to the hank, and 
received by the bank without to the rights of the
parties.

The bank’s position is explained in its manager’s letter of 
14th February, 1912, as follows:

“I am in receipt of your letter of the 12th instant, asking me 
to advise you as to the grounds upon which the bank’s claim for 
interest is based. I would have thought that these grounds suffi­
ciently appeared from the correspondence that has passed be­
tween us. It is shortly that, until receipt of the cheque for 
$35,240 enclosed in your letter of the 28th of April, 1911, the 
bank has never received any authority or even request, to apply 
the amount standing to the credit of the estate of the late Thomas 
Lindsay on account of the indebtedness to the bank on the notes 
of the Metropolitan Electrical Company.- You will observe that 
although on January 6th, 1910. I wrote to you stating that the 
bank could not allow the amount standing to the credit of the 
late Thomas Lindsay to lie withdrawn until some settlement 
had been made relative to the overdue notes of the Metropolitan 
Electrical Company, the bank had no right at that time to apply 
the amount on account of the indebtedness in question and was 
not in a position to do so, and was not even requested to do so 
until receipt of the cheque enclosed in your letter of the 28th 
of April, 1911.”

ONT.
iTcTj.
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Falcon bridge, 
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The amount of this cheque with other payments made by the 
executors was sufficient to discharge the whole indebtedness of 
the estate, according to the plaintiffs’ method of calculation, i.e., 
#17,508.23, with interest at 5% from 6th January, 1910, but 
according to the defendants’ method of calculation, there is still 
a balance of #885.10 with interest since the issue of the writ (18th 
June, 1912).

The plaintiffs ask that the bank he directed to deliver up to 
the notes in question, and to assign to plaintiffs the
collateral securities held by the bank in connection with the debt.

The bank denies plaintiffs’ right and, counterclaims for the 
#885.10 and interest.

In my opinion the plaintiffs’ view is the correct one. At any 
time after the notes became due the bank would have been en­
titled to apply the deposit on account of the indebtedness, or .in 
other words, to set off its indebtedness to the depositor against 
the depositor’s indebtedness to the bank pro tanto, as was done in 
Jones v. Bank of Montreal (1869), 29 IJ.C.R. 448. In that 
case it was held that this application of the deposit was an 
answer to an action by the customer for refusing to honour the 
customer’s cheque, because there were no funds left upon which 
a cheque might he drawn.

On 6th January, 1910, the bank was placed in the same posi­
tion as if it had refused to honour the plaintiffs’ cheque—it either 
applied the deposit on account of the note indebtedness, or it 
did not do so, and in either case the result seems to be the same. 
If it so applied the deposit, then the unpaid balance of the in­
debtedness continued to bear interest at 5%, and on this basis 
was ultimately paid. If no application of the deposit was made, 
then the bank wrongfully refused to allow the amount on deposit 
to be withdrawn, and the plaintiffs arc entitled to interest at 5% 
on the deposit, instead of 3% as theretofore.

No doubt it has been said that the ordinary banker’s lien 
extends to money on deposit with a hank (vide, c.g., Misa v. 
Currie (1876), 1 App. Cas. 554, at p. 569.

Rut the word “lien” is used in this connection only as a 
façon de parler, “A lien is the right of a person having possession 
of the property of another to retain it until some charge upon it 
or some demand due him is satisfied” (Century Diet.).

Wharton’s definition, sub verb., does not differ materially 
from this.

But it is well known that in the case of a deposit of money 
with a bank the relation between the customer and the bank is 
that of creditor and debtor.

There is no specific property of the customer in the posses­
sion of the bank upon which the bank can assert a lien.

The distinction is drawn very accurately in a passage from

40436^
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Morse oil Banking, quoted with approval in Hart on Banking, 
2nd ed. (1906), p. 742: “It is often stated that the lien attache# 
to money ; but inasmuch as, quite apart from any question of 
lien, a banker is only bound to pay to, or to the order of, his 
customer the amount of the balance due to the latter after deduct­
ing what is due to the banker himself from the customer, the lien 
will not normally have any effective application to moneys.”

“Indeed, ns is well said in the treatise of Mr. Morse on the 
American Law of Banking, Boston, 4th ed., 506: ‘The word 
“lien” cannot properly be used in reference to the claim of 
the bank upon a general deposit, for the funds on general deposit 
are the property of the bank itself. The term “set off” should 
be applied in such cases, and “lien” when a claim against paper 
or valuables on special or specific deposit is referred to. In the 
cases the words are used very loosely, and sometimes the true 
force of a case has been mistaken by text-writers through failure 
to keep in mind this distinction. The practical effect of lien and 
set off is much the same. They result in balancing opposing 
claims, and since transfers of a general deposit are subject to 
the equities between the bank and the depositor, until notice to 
the bank, its right of set off is as good in respect to a general de­
posit as its lien in respect to a specific deposit for collection or as 
collateral. ’ ”

It follows, in my opinion, that the argument which was ad­
vanced on behalf of the hank is not well founded, viz., that there 
was a lien on plaintiffs’ account in favour of the bank, and that 
the only effect of the letter of 6th January, 1910, was to assert 
the lien, but that otherwise the deposit was not affected until the 
plaintiffs themselves chose to apply it on account of the in­
debtedness.

There will be judgment for plaintiffs as prayed with costs. 
The counterclaim will be dismissed with costs—all on the High 
Court scale.

Judgment for plaintiff.

ROSENFELT v. BIRON et al. and CITY OF MONTREAL (mis en-cause).
(Quebec Court of Review, Ttllier, DeLorimier. mut Grcenshields, JJ. 

Montreal, Xovcmbcr 22, 1912.

1. Markets ($ I—1)—What is a public markct—Payment or m:s.
A public market is a place to which any one having goo.Is to noil, 

which may be properly sold upon such market-place, may go, provided 
he pays the fees imposed by the municipality for such privilege.

2. Markets ($ I—4)—Private markets—Hevkral stalls leased to Dir-
KERENT PERSONS CARRYINO ON SAME BUSINESS.

A building containing under one roof different shops or stalls, all 
of which are rented to different persons carrying on the trade of 
butchers, is not a public market.

f Wallenberg v. Merson, 1 D.L.R. 212, followed.]
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3. License (§ II r—40)—Private market—Conditions to he complied 
with—Compelling Granting ok license—Mandamus.

Once an applicant for a butcher's license establishes that the locality 
where he proposes to open a private stall is at the required distance 
from any public market, that it is a proper place for such private 
stall, and that he is ready to pay the necessary license, the municipal 
authorities are bound, in the absence of any by-law limiting the num­
ber of such private stalls, to issue this license and have no discretion 
in the matter ; and they will be compelled to fulfil this duty by man­
damus.

Statement This appeal by the petitioners for a writ of mandamus 
against the respondents was from the judgment of the Superior 
Court at Montreal, Demers, J., rendered on 5th May, 1911, 
which dismissed their demand.

The appeal was allowed and the writ maintained.
K. Pélissier, K.C., for the plaintiffs, appellants.
./. L. Archambault, K.C., for the defendants and mis-en- 

cause, respondents.

November 22, 1912. The opinion of the Court was rendered 
by

oreemhieide. j. Greenshieldh, J. :—On or about the 2fith day of November, 
1910, the plaintiff-petitioner presented a petition to a Judge of 
the Superior Court praying for the issue of a writ of man­
damus against the respondents. J. A. Biron, a superintendent 
of markets of the city of Montreal, and William Robb, treas­
urer of the city of Montreal, ordering and enjoining the 
respondent, Biron, to furnish to the petitioner a certificate 
establishing that the space rented by him in the immovable 
No. 572 St. Dominique street is situated more than 500 yards 
from any public market, and that this building is proper for 
butcher stalls ; and that the other respondent, William Robb, be 
ordered to issue upon the presentation of such certificate, signed 
by Biron, a license or permit in favour of the petitioner to 
occupy a butcher stall in the said premises : and subsidiarity, 
ordering the tftis-en-cavse to cause the respondents to do the 
acts prayed for.

The petitioner alleges, in support of his demand, that he 
leased from one Abel Wallenberg, a stall in the building situated 
at 572 St. Dominique street, in the city of Montreal, for the 
term of two years and six months, to count from the first of 
November, 1910, to sell meats, fowl and other provisions auth­
orized by the by-laws of the city ; that the respondent, Biron, 
is the superintendent of markets of the city of Montreal, and 
William Robb is the treasurer of the city of Montreal, and it is 
their duty by law, and by the by-laws, the first to furnish, to 
those who ask, a certificate in writing establishing that the 
locality in which it is proposed to keep a butcher stall, is. at
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least. 500 yards from any public market, and that it is a proper 
place to keep a butcher stall ; and it is tin? duty of tin* other 
respondent to issue, upon presentation of such certificate, and 
the payment of $50, a permission, or license, authorizing the 
carrying on of such butcher business; that at the beginning of 
November the respondent, Biron, and one of his inspectors 
visited the petitioner’s premises and established that this build­
ing was at least 500 yards from any public market and that it 
was a proper place to have a butcher stall; that after having 
established these facts the respondent. Biron, and his inspector 
advised the petitioner to go to the treasurer’s office and take 
out his license; that he went, on or about the 24th of November, 
1910. to the office of the treasurer, the other respondent, to pay 
his $50 and obtain his license, but the treasurer required him 
to produce a certificate in writing from the superintendent, the 
other respondent; that the petitioner presented himself at the 
office of the superintendent to obtain a certificate, but the 
superintendent refused to give him such certificate, although 
he had previously established that the premises were more than 
500 yards from any public market and were a fit and proper 
place; that the two respondents persisted in refusing, the one 
to give the certificate and the other to give the license; that the 
petitioner is threatened with proceedings from the Recorder’s 
Court and exposed to a fine for carrying on business without 
a license; that the refusal of the respondents is unjust, arbi­
trary and illegal and unauthorized by law, or by any by-law 
of the city of Montreal; that the respondents have already 
issued certificates and licenses to keep butcher stalls in the same 
building to Zinzellet. and Cohen.

The city contested this petition in writing, and in effect 
alleged that the establishment of a large number of butcher 
stalls under one roof or in one building was contrary to the 
by-laws of the city of Montreal and constituted in reality a 
public market, which would not lie under the control and super­
vision of the city: that the regulation of private butcher stalls 
was within the discretion of city council, and that the exercise 
of such discretion cannot be interfered with by a mandamus.

Upon hearing the petition the writ was ordered to be issued, 
and was issued, and was contested by the respondents and by 
the city upon the same grounds as alleged in their answer to 
the petition.

The learned trial Judge refused the order, basing his judg­
ment on the provisions of the city by-laws, and referred to in 
the judgment, and on the considérant of fact that the building 
of Wallenberg with a large number of butcher stalls constituted 
in reality a public market.

Sub-section 38 of section 300 of the charter of the city of 
Montreal, being 62 Viet. ch. 58. provides that the city council

Roskxkki t

Oreenehlelds, J.
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QUE. shall have authority to establish, license or regulate markets
q R and market houses, to change, enlarge or diminish the site of
1912 any market or market place, or to establish any new market or

■---- market place, or to abolish any market or market place now in
Rosknfrlt existence, etc., and to fix the rate to be levied on persons selling

Hi icon. in the said markets any provisions or commodities whatsoever.
----  This clearly refers to the establishment and control of what

oreemhieids,j. mfty, ^ cl|a]|e(]. “public markets,” of which there are four in 
the city of Montreal.

A public market is a place to which anyone having goods 
to sell, which may be properly sold upon such market place, 
may go, provided he pays the fees imposed by the city, for such 
privilege. This description would clearly not apply to what 
has been called in the case, the “ Wallenlterg market.” It is 
not open to the public, but only to those who have a rented 
space in the building to carry on trade and commerce therein.

By sub-sec. 88 of sec. 309 of the city’s charter, it is pro­
vided ‘‘that the council may provide for empowering any per­
son to sell, offer or expose for sale, beyond the limits of the said 
markets, meat, vegetables and provisions usually bought and 
sold on public markets, and for granting a license for that 
purpose, upon the payment of such sum and the performance 
of such conditions as shall be fixed by law.”

In virtue of the powers conferred by this secticn on the 
2Gth of January, 1903, the city passed a by-law. known >•, by­
law No. 296, by sub-sec. 52 of which it was provided :—

That no person should sell or expose for sale in any private stall or 
shop in the city outside of the meat markets, meat, fish, vegetables, or 
other provisions ordinarily bought and sold on the public markets, 
unless and until he had obtained a license from the city treasurer, who 
could only grant tho same provided that the locality was not at a 
distance less than 500 yards from the centre of any of the public meat 
markets; and, further, that such license would not be grunted by the 
city treasurer unless and until a certificate, signed by the superintend­
ent of markets, had been furnished him, establishing that tho locality 
in which it was proposed to open and maintain a private butcher stall 
is convenient for that end.
Under this by-law, in order to obtain a license to open a 

private stall in any place in the city of Montreal outside of the 
public markets, the person so desiring must obtain a certificate 
from the inspector of markets establishing;—

(a) That the locality where it is proposed to open the private stall 
is not less than 500 yards from the centre of a public market ; and 

(h) That it is a proper place for such private stalls.

The superintendent of markets, being satisfied upon these 
two points, must issue a certificate to that effect. So far as I 
can see, no discretion is left him to refuse to issue it. The 
applicant for a license, being in possession of this certificate,
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upon its presentation to the city treasurer, and the payment of 
a license fee of $50, is entitled to his license, and the city 
treasurer is bound to issue that license. He has no discretion 
to exercise.

In the present, case the premises for which the petitioner 
seeks license, was visited by the superintendent of markets and 
one of his inspectors, and his report, supplemented by the evi­
dence in the case, clearly shews that the place is not less than 
500 yards from any public market, and is a fit and proper place 
for a private stall. Why did he not grant a certificate? Simply 
and solely because he was told by the city authorities that Wal­
lenberg had erected a building in which he proposed to rent a 
large number of stalls in which butchers could carry on their 
business.

It will be observed that, by its charter, the city has no power 
to limit the number of private stalls in the city of Montreal. 
The city has passed no by-law limiting the number. A butcher s 
business is a legitimate business and can lie carried on by any­
one who so decides. There is no by-law of the city preventing 
the opening of one hundred private stalls, provided always such 
stalls shall not be less than 500 yards away from a public mar­
ket. What provision of law, or what provision of any by-law 
is violated by the establishment of twenty private stalls under 
one roof, providing the roof is large enough, instead of under 
twenty separate roofs, each similar in size, but collectively cov­
ering as great, but possibly no greater, space than one roof? 
I find none. It may be argued that the city might by by-law 
enact that all meats, vegetables, fowls and fish, should be brought 
to and sold upon the public markets, but it has not done so. 
On the contrary, it has sanctioned the licensing of private stalls 
upon terms and conditions prescribed by itself and the applicant 
fulfilling these conditions is entitled to his license.

The Court of Appeal* has decided that this very building, 
known as the “Wallenberg market,” is not a public market ; 
has found by its judgment that there is no violation of any law 
or any by-law in the establishment in this very building of a 
greater or less numlier of private stalls, and I have no hesitation 
in agreeing with that judgment : Wallenbcry v. Merson and City 
of Montreal, 1 D.L.R. 212.

I am of opinion that the applicant is entitled to his cer­
tificate from the inspector of markets, as prayed for, and to his 
license or permit from the city treasurer, as prayed for. I am 
of opinion that the officers of the city, the respondents herein, 
are compelled by mandamus to issue to him his certificate and 
permit. I am of opinion that there was error in the judgment 
quashing the writ of mandamus, and that the judgment should 
be reversed, and the writ of mandamus maintained.

QUE.
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Ownshielde, J.

Appeal allowed.
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QUE. DAVIS v. SMITH.

C. R.
1912

(Jut her Court of Review. Tvllirr, DeLorimivr, and Grecnshieldx, JJ. 
Dcvimbt r 27, 1012.

1. Mortgage ($ VI A—72)—Foheclohurb—Taking off timber.
Ikr. 27. A mortgagee is not e ntitled under (jueliec law to forcelosv on : 

mortgage on the groiind that the mortgage debtor has cut down timber 
on the property mortgaged, unless he can establish that the timiter 
was eut to defraud him and for the purpose of diminishing or deterior­
ating his security.

Statement This wax an appeal by the defendant from the judgment of 
the Superior Court for the district of St. Francis, Hutchinson. 
J„ rendered at Sherbrooke on November 11, 1911, condemning 
him to pay $127.65.

The appeal was allowed and the confession of judgment of 
the appellant maintained.

,/. /'. \\dis, K.C., for plaintiff, respondent.
/'. A. Jinn au, K.C., for defendant, appellant.

Grecnshlelds, J. Grkenkhikldr, J. :—The judgment presently rendered by 
this Court condemns the defendant to pay $107.65, and orders 
that a sum of $20 included in the judgment of the Court below 
be deducted from the amount due by the defendant.

The plaintiff sued for $195—$120 1 icing for interest due on 
a notarial obligation creating a hypothec in favour of the plain­
tiff, and the balance, $75. by reason of the fact, as alleged by 
the plaintiff, that the defendant had cut and taken away and 
sold trees standing on the property, and thus diminished his 
security to that amount.

The defendant admits the amount of $120 as being due, but 
pleads an indebtedness of $32.25 due by plaintiff to him for 
goods sold and delivered, and files a confession of judgment for 
$91.35, being the balance due. with interest, which confession of 
judgment the plaintiff refused.

With respect to the claim of $75, the defendant alleges that 
he did cut wood on the property, and alleges that the house 
on the property was burned down, and the plaintiff received 
$400 of insurance; that the wood was cut with the intention 
of rebuilding the said house, and it is still, says the defendant, 
his intention to rebuild the house when he can realize on other 
property that he has, and the defendant states that he never had 
any intention of defrauding the plaintiff, and that the wood 
was cut with the knowledge and consent of the plaintiff.

The learned trial Judge found that $20 worth of wood had 
been cut from the mortgaged property, and gave judgment 
against the defendant for that amount.

There is error in the judgment.
The plaintiff sold the property in question to the defendant
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on the 4th of November, 1909, for $2,500 ; he received $500 in QVE.
cash, and retained his bailleur de fonds claim for $2.000. The ç.R.
house on the property was insured for $400 and was burned 1912
down. The plaintiff collected the insurance, thereby reducing 
his claim to $1,000. Now, I have no doubt whatever that the "aw*
defendant asked the plaintiff to allow the insurance money to Smith.
be used in the rebuilding of the house which had been destroyed, —- ,
and I have no doubt whatever that the defendant cut the wood 
in question with the intention of using it in the construction of 
the house. I believe that the plaintiff originally consented to 
allow the $400 to be used, but subsequently changed his mind.

The defendant’s good faith, in my opinion, is manifest, inas­
much as he cut and hauled to the mill to be sawn some 10,500 
feet of lumber, of which only 5.000 feet was cut on the mort­
gaged property ; the balance being cut on other property owned 
by the defendant, and which was not covered by the mortgage.
If his intention had been to deteriorate or damage the mort­
gaged property, he certainly would have cut the whole of the 
wood on that property. A part, at least, of the lumber, when 
sawn, was hauled to the property in question, and is still there.
Part of the balance is still at the mill, and a small quantity 
was taken to Waterville, where the defendant was obliged to 
move in consequence of being unable, owing to lack of funds, to 
rebuild the house.

I do not believe that the spirit of the law is. that a man shall 
cut no wood whatever upon mortgaged property. 1 should lay 
down as my opinion . ? the law, that he is entitled to cut suf­
ficient for the up-keep of his property. Art. 2054 of the Civil 
Cotie decrees that neither the debtor or other holder can, with 
a view of defrauding the creditor, deteriorate the immovable 
charged with the privilege by destroying or injuring or carry­
ing away the whole or any part of the buildings, fences or tim­
ber thereon. And art. 2055 prescribes that in the event of such 
deterioration the creditor may sue for the whole amount of the 
claim, although not due, and obtain damages occasioned by such 
deterioration. This law is found in other terms in eh. 42 of the 
Revised Statutes of Lower Canada. 1-801, which clearly demon­
strates that the intention was to give a recourse to a hypothecary 
creditor in case of a fraudulent deterioration of the property.

In the present case no intention to defraud is alleged or 
proven, and the contrary appears from the evidence.

The judgment must, be reversed, and the confession of judg­
ment maintained, with costs in both Courts against the plaintiff'.

Appeal allowed.



488 Dominion Law Reports. [8 D.L.R.

QUE. CITY OF WESTMOUNT v HICKS.

K. B. 
1912

Qurbtr Court of King’ll Bench, Arehambeault, CJ., La ver g ne, Cross, 
Carroll, and G mais, JJ. October 31, 1912.

Oct. 31.
1. Action (fl B 3—17)—Statutory notice ok action—Validity or,

WHEN (J1VKN BY l'LAINTIKK *8 ATTORNEY—SERVICE.
Where a statutory enactment requires notice of suit to Im* given to 

a city corporation before an action in «lamage» can Ik* instituted, sm-h 
notice, in the alwence of any contrary stipulation, may Ik* given by 
the plaintiff's attorney» and may In* validly served by bailiff.

Appeal (f VII K 2—451»)—Failure to serve amended declaration.
Where on an exception to th«* form raising want of production of 

notice of action the plaintiff is allowed to amend his declaration to 
allege the giving of the notice, ami a copy of tin- notice is produced, 
and the exception sulwequently «lismiimed ns being without further 
object, and the case goes to trial by jury and judgment is rendered 
therein, such judgment will not Is* interfered with by an appellate 
Court on the ground that the am«-ml«*<| declaration was never served.

Statement Appeal by the city defendant from the judgment of the 
Superior Court, Guerin, J., aviated by a jury, who found for 
the respondent in the sum of $1,000 damages.

The appeal was dismissed.
F. 8. Maclcnnan, K.C., for appellant.
//. J. Trihcy, K.C., for respondent.

Letergne. J. October 31. Laveronk, J. (translated):—This is an action 
in damages for the sum of $25,000. On the 26th December, 
1910, between ten and eleven o’clock in the evening, plaintiff 
fell on one of the sidewalks of the company defendant. He 
alleges that the sidewalk was in a dangerous condition—very 
slippery, and that the corporation neglected to keep it in good 
order. As a result of the fall he fractured his right leg near 
the ankle.

The action was heard before a jury who brought in a verdict 
against the appellant and fixed the amount of damages suffered 
by respondent at the sum of $1,000, and judgment was ren­
dered accordingly by the Judge presiding at the trial.

The defence of the appellant to the merits of the action is 
that the sidewalk in front of the residence of the respondent 
slopes downwards, a fact which the respondent knew very well 
before the date of the accident ; that the appellant had taken all 
necessary precautions to maintain the sidewalk in question in 
good order (spreading ashes over it from time to time) ; that 
on the 26th December, 1910, if the sidewalk was slippery it 
was not on account of any want of care or negligence of the 
appellant, but due to a sudden change in the temperature, heavy 
snowfall or other climatic conditions, on or before the 26th of 
December, over which the defendants could have no control 
and for w hich it is not responsible ; that the plaintiff passed over 
the sidewalk on the same day and well knew the condition in
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which it was, and (hat his fall in the evening was due to his 
own want of care and to his own negligence.

1 ielore, however, producing this defence, the appellant filed 
an exception to the form which it thinks sufficient to dispose of 
the case and to have the action of respondent dismissed. The 
respondent had not mentioned in his declaration that he had 
given a notice oi the action to the appellant as required by art. 
'>864 It.S.t^., within sixty days from the date of the accident. 
The action was returned on the 19th April. The appellant 
appeared the same day. On the following day, the 20th, it 
served a motion in the nature of an exception to the form. By 
its exception it set up the alwenee of an allegation in the declara­
tion setting forth that notice of the action had been given. On 
the same day, the 20th of April, the respondent gave notice of 
a motion to amend. On the 24th April, both the exception and 
the motion to amend were heard. At the same time as the 
motion the respondent produced a duplicate of the notice which 
he had caused to Ik* served on the appellant on the 16th Feb­
ruary, 1911, that is to say within sixty days following the 
accident.

On the 2ôth April judgment was rendered as well on the 
exception to the form as on the motion to amend. The Court 
declared that the exception to the form had liecoine without 
object and dismissed it, but with costs against respondent. The 
motion to amend and the duplicate of the notice produced had 
evidently satisfied the Judge that the notice required before 
suit had been regularly given, and he considered the incident 
closed.

The notice produced is signed by the attorneys for respond­
ent and was served by a bail ill* on the 16th February. 1911. 
1 consider this notice sufficient and as having lieen sufficiently 
proved. The signature of attorneys in all proceedings in the 
absence of attack makes proof of its authenticity. This notice 
is part of the procedure in the ease as the action cannot be 
instituted unless it be given. It is not indispensable that it 
should Ik* given by the party himself liecnuse the law says that 
the party injured shall 44give or cause to Ik* given a notice.” 
A lawyer is certainly qualified to give this notice for his client. 
It is easy to see that the lawyers who gave the notice are the 
same as those who represented the respondent Inith in the Court 
of first instance and on the appeal. It is true that after having 
obtained permission to amend, and having included in the 
motion the amendment which lie wished to add to the declara­
tion and having duly served the motion, respondent did not 
cause the amendment to Ik* served after the judgment permit­
ting it. The appellant now pretends that this irregularity is 
fatal. I do not believe it, for if we consider that it has been 
sufficiently established that the notice was given and that tin*

QUE.
K. B. 
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Wkhtmovxt

Letergtie, J.
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QUE. notice was produced in order that the adverse party might not 
be taken by surprise, it must be held that all that was neces- 

1912 sary has been done. It would even seem that if the duplicate 
of the notice had been annexed to, or produced with, the return 

w' s'rxiuuxT ^le ai*t*on, an exception to the form should have been dis- 
" missed with costs. The Court was satisfied that the notice had
Hicks. been regularly given and dismissed the exception to the form.

Ut~ j It is no longer open to re-argue the exception to the form once
it has been disposed of, and moreover the appellant does not 
complain of the judgment which was rendered on its motion 
in the nature of an exception to the form. The appellant in 
its appeal does not say that the notice was not given. It con­
tents itself with saying that it is not alleged in the declaration. 
It cannot urge this reason for the second time when it was once 
disposed of on the exception to the form. This ground cannot 
be pleaded by a defence to the merits.

Un examining the record it is to be noted that piece 14 shews 
that one of the questions suggested by respondent to be sub­
mitted to the jury was the following: “Did plaintiff give to tin- 
corporation defendant due notice of the said accident, and, 
if so, when?” This question is not included in those authorized 
by the Court. Evidently it was and with reason considered 
useless because the proof of the notice was sufficient (it was 
proved by the writing produced), and it was simply taking up 
the time, uselessly, of both the Court and jury to submit the 
question. Is it to be believed that under the circumstances a 
Court of appeal after a verdict of a jury can re-open this ques 
tionî It is rather a question of procedure than a question of 
law. Two Judges in the lower Court considered the incident 
closed. If the appellant had not received the notice it might 
have suffered prejudice; but it never pretended that it had not 
received it. It does not even dare to deny that it did receive it 
anil it is only in its grounds of appeal that it urges that the 
respondent had not proved he had given or had been prevented 
from giving the notice in question. If at the time the ease was 
heard before the jury the appellant had complained that it had 
not received the notice and that it thereby suffered prejudice 
—in a word, if it raised the point in any manner justice would 
evidently have been done and the question would lmw been 
specially determined. The appellant contends in its argument 
that the notice could not 1m? served by a bailiff and that tin- 
signature of the bailiff does not make proof of itself. This 
pretension has not been pleaded in any way and if this notice 
is to Im* considered as part of the procedure in the case it is easy 
to arrive at the conclusion that the service was sufficient. For 
these reasons I believe that, especially after trial before a jury 
and a verdict has been found, it would not lx- just to reverse 
the judgment unless it were clearly established that a prejudice 
had been suffered.
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Having thus disposed of the exception to the form, it but 
remains for me to discuss the ease on its merits. In its grounds 
of appeal the appellant once again invokes the fact that the 
respondent in his declaration does not allege that he had given 
the notice within the delay fixed by law, and that without such 
an allegation his declaration does not shew a right of action.
I have disposed of this point. By its other grounds of appeal 
the appellant pretends the verdict is against the weight of evi­
dence and is of such a nature that the jury on examining all 
the proof could not reasonably have rendered it. These grounds 
of appeal also are not well founded. At the time of the acci­
dent the respondent was accompanied by his wife and daughter. 
From their evidence it is clear that they took all necessary pre­
cautions to avoid an accident; that the respondent did know 
that the sidewalk in front of and near use was very slip­
pery, but that, fearing to fall, he considered it more prudent 
to go in by one of the side doors of his house rather than by 
the front, and that it was as he was about to leave the sidewalk 
to proceed towards the side door that lie fell. The sidewalk was 
in a very bad condition. There is no doubt about that. Three 
witnesses swear that no ashes had been spread on the sidewalk 
for several days and that there had not liecn any spread after 
the accident either. The appellant attempted to contradict this 
proof by evidence of its employees. It does not deny that on 
account of climatic conditions the sidewalk might have been 
slippery that day, hut says that it cannot lie held responsible for 
that. That cinders had been spread over the sidewalk on the 
day before the accident. The respondent had given notice of 
action on the 16th February, 1911, that is to say, about fifty 
days after the accident, and it was after this date that the appel­
lant must have taken steps to ascertain what had been done in 
order to establish its defence. Fart of the evidence it offered 
is very vague. Two witnesses who pretended to 1m* positive that 
ashes were spread on the sidewalk the day before the accident 
were not in a position to positively affirm this. Witnesses Râtelle 
and Lascelle say that they arc positive. The officials of the 
eorporation only spoke to them about it the day Indore the ease 
was heard. How van they recollect and be able to declare so 
positively that they spread ashes on the sidewalk in questioi} on 
the 25th and 26th December. They were in the habit of doing 
this from time to time, but not every day. In order to justify 
them in swearing so positively it would have been absolutely 
necessary to shew that they had to do this work every day. 
because they certainly did not keep any record of how or when 
they had done it. This proof, according to me, is not as satis- 
faetorv as that which results from the evidence of the three 
people who were present at the moment of the accident, inter­
ested witnesses though they may lie. These witnesses are very
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positive us to the date. The accident happened on the 26th 
December in the evening. The doctor was called to treat the 
respondent and to give his instructions for the night, and on 
the following day went to see his patient, whom he afterwards 
attended for several weeks. There can be no doubt as to the 
date of the accident, and from the evidence of the witnesses for 
the respondent there can be no doubt as to the bad condition 
of the sidewalk. No ashes had been spread in that neighbor­
hood for several days, and there were none spread for several 
days afterwards. At all events, the jury who heard the proof 
and who took all the evidence into consideration came to the 
conclusion which I have already mentioned, and it seems to me 
impossible to say that the verdict was of such a nature that 
the jury on examining all the proof could not have reasonably 
found it. The jurisprudence of our Courts of appeal on this 
point is well known and this Court cannot intervene to put this 
verdict aside.

For all these reasons, I believe that the judgment should be 
confirmed and the appeal dismissed with costs.

Appeal dismissed.

EDGE v. SECURITY LIFE INSURANCE CO
Quebec Court of King's Bench (Appeal Hide), Trcnholme, Cross, Carroll, 

Gerçais, and Hoy. JJ. Quebec, June 17, 1912.

1. Pleading ($18—149)—Striking out—Grounds for—Frivolous aver­
ments.

The superficially frivolous appear»nee of grounds of action in a 
plaintiff's declaration does not constitute ground to have them struck 
out on demurrer, if the matter of such allegations amount to legal 
grounds of action when read together with the other averments of the 
declaration.

2. Corporations and companies ($ V It—177)—Conditions attached to
subscription for shares—Validity of.

An applicant or subscriber for shares in a .joint stock company may 
validly stipulate that his subscription will only take effect in the event 
of the company finding other bond fid•• sulweriliera for a given number 
of shares.

Appeal from a judgment of the Superior Court, Cannon, J., 
January 22, 1912, maintaining a partial demurrer against three 
averments of the plaintiff’s declaration.

The appeal was allowed.
L. S. St. Laurent, for appellant.
J. lit’dard, K.C.. for respondent.
The opinion of the Court was rendered by 
Cross, J.:—The grounds of the appellant’s action may be 

summarized under five heads, as follows:—
Firstly : That lie was indu ed to lake five shares of stock in

Crow, i.
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the respondent company by one Cerveau on the representation, 
promise and agreement that, though he would in form undertake 
to pay in $45 per share, he would in reality have nothing to 
pay in. because he would be a medical examiner and would make, 
in medical examinations and fees, more than enough to pay up 
the shares.

Secondly: That he was induced to take one hundred other 
shares upon being told by one Desnoyers, an organizer of the 
company, and by Cerveau, that it was intended to appoint him 
revising medical examiner of the company at a salary of $5,000; 
that to be appointed revising physician it would be necessary 
that lie should take 100 shares; that, the calls on 50 of these 
could be paid out of his salary, ami that Desnoyers would sell 
the other 50 for his account, and that the appellant would not 
have to pay out a cent.

Thirdly : That the representations were false.
Fourthly: That the company and Desnoyers and one Wilder 

(Wilder and Desnoyers 1 icing referred to as Us fac-totums dc la 
Compaqnic) now refuse to fulfil the conditions.

Fifthly : That it was specially agreed that the appellants’ 
subscriptions would be null if 2.000 shares would not be taken 
in good faith before the first of June, 1911, and such number 
of shares have not been taken

la plus grande partie do« souscriptions obtenues, l’avant été sous de 
fausses représentations, et étant entachés de fraude, d’erreur, de défaut 
de considération légale, elles sont milles et annulables et ne constituent 
pas l’accomplissement de cette condition essentielle.
Three averments of the declaration have been struck out on 

inscription in law, by the judgment now appealed from, 
namely :—

First : An averment, in paragraph No. 10 to the effect that 
the subscriptions for shares in the stock of the company in the 
city and Province of Quebec were obtained upon the like false 
representations.

Second : An averment in paragraph No. 12 to the effect that 
the company obtained its license to do business on the faith of 
subscriptions so obtained : and

Third: The above quoted averment in paragraph No. 14, to 
the effect that the greater part of the subscriptions were obtained 
on false representations and by fraud and mistake.

The superficially frivolous appearance of the grounds of the 
action as »et out in the plaintiff’s declaration, does not constitute 
a ground for striking out the three allegations objected to, if the 
matter of such three allegations can, with the other parts of the 
declaration, amount to legal grounds of action.

In law there is nothing to prevent an applicant or sulweriber 
for shares after incorporation from stipulating that his subscrip­
tion shall not take effect unless there be other bond fide suliscrib-

QUE.
K. B.
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Skci’bitt
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QUE. ers for a stated number of shares: Lind Ivy, Law of Companies 
^ U (ed. of 1 ss'i . pp. 16 and 778.
1912 I consider that the plaintiff has sufficiently alleged such a
----  stipulation and non-compliance therewith. After alleging the
El™ non-compliance in paragraph No. 12, the plaintiff, in the clause

Rbvibity inscribed against, goes on to set forth that the greater portion
Lii'K of the subscriptions obtained are null because of having been

N-ü_° obtained by fraud, error and without lawful consideration. I
crow. j. consider that this last mentioned averment should not have been

struck out. I would therefore modify the judgment so as to 
restore it. This conclusion being arrived at, the part of para­
graph No. 10 inscribed against may as well l»e reinstated also, 
as it can avail as a particularization of the false representations 
relied upon.

I, however, consider the judgment well founded as regards 
the part of paragraph No. 12 inscribed against.

The declaration docs not shew that the obtaining of tlu* license, 
whether legally or illegally accomplished, is a fact which can 
affect the plaintiffs right to rescission of his subscription con­
tracts.

I would modify the judgment accordingly.
Judgment varied.

QUE.

r. it. 
1813

Dec. 24.

Statement

BESNER v. LEVESQUE.
Quebec Court of Revieic, Tcllicr, DcLorimicr, and Orecmhietds, ,/,/. 

December 24, 1012.
1. llltOKEIIH ( 8 H I—14/f ) -ItEAl. ESTATE AGENT—TAKING OFFER AND CON­

TRACT IN 1IIS OWN NAME.

A real estate agent who without disclosing that he is a real estate 
agent obtains in his own name a contract of sale of a property at a 
fixed price and disposes of it to a third party is not entitled to charge 
I lie vendor with any commission on the sale of such property inasmuch 
as there is no contract of agency whatsoever.

[Stratton v. Vachou, 44 Van. S.C'.R. .'$!).*), referred to; and see llafftuT 
v. (Irundy, 4 D.L.R. 529, and Annotation, 4 D.L.R. 531.]

Tills appeal was from the judgment of the Superior Court, 
Davidson, J„ rendered on Herein her lli, 1910, dismissing the 
plaintiff’s action for a commission on a real estate transaction. 

Tile appeal was dismissed.
A’. I’cliuicr, K.C., for the plaintiff, appellant.
T. A’. Walsli, K.C., for the defendant, respondent.

Tile judgment of the Court of Review was delivered by 
DkLorimikr, J. (translated) :—This is a review of a judgment 

rendered by the Superior Court at Montreal (Davidson, J.) on 
December 16th, 191(1, dismissing the plaintiff’s action.

The plaintiff took action as the transferee of the Gross Real 
Estate Agency, claiming from the defendant the sum of $912.50 
commission alleged to he due on the sale of a property belonging
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to the defendant. This net ion was contested on the ground that 
never had the Gross Real Estate Agency or anybody else been 
authorized by the defendant to sell this property, and that never 
had the defendant undertaken to pay commission. The trial 
Judge found no proof that the property sold had ever been 
placed in the hands of the Gross Real Estate Agency, directly 
or indirectly, to be sold on commission or otherwise, and dis­
missed the action.

The plaintiff urges, as against this judgment, that even in the 
absence of any agreement, the defendant must, under the cir­
cumstances, be condemned to pay the usual 2* U per cent, com­
mission obtaining in Montreal whenever the sale is effected 
through a real estate broker, and he quotes in support C.C. 
1735:—

A broker is one who exorcises the trade and calling of negotiating 
between parties the business of buying and selling or any other lawful 
transactions.
And he quotes also Marcadc and Pont, vol. 8. Nos. 883 and 

884, p. 491.
Aubry and Ran, vol. 4, par. 410, p. 038, note 8:—
îxt salaire est censé tacitement stipulé et promis dans les mandata 
relatifs il des affaires dont le mandataire se charge par état ou par 
profession, par exemple, dans les mandats confiés A des avoués ou A 
des agents d’affaires, et dans les commissions données A des courtiers 
ou A des commissionaires de commerce.

And, adds the plaintiff, this rule lias been recognized in a 
Manitoba case of BurtcauT v. McLeod, 19 W.L.R. 138, and by 
the Supreme Court in Stratton v. Vachon, 44 Can. S.C.R. 395.

The plaintiff’s claim has no foundation in our opinion, and 
the authorities above cited do not apply to the special facts of 
this case.

It appears from the evidence that the defendant, directly or 
indirectly, never dealt with the Gross Real Estate Agency for the 
sale of this property. A man by the name of Wiselbcrg called 
on the defendant at her home and asked her whether she would 
sell her property. After pour parlers she consented to sell and 
finally signed the offer to sell, dated 9th March. 1910, on which 
the present action is based.

There is nothing of record to shew that the defendant ever 
saw or knew of this man Wiselbcrg before these visits, nor that 
she was ever informed that he was a real estate agent. Wisel- 
berg never mentioned to the defendant that he was acting for 
the Gross Real Estate Agency, and there was not a word spoken 
as to the defendant having to pay commission. This offer to sell 
is in the following terms:—

Montreal, March 9th. 1910.
We, undersigned, offering to sell our property No. cadastre 68. situ­

ated on St. Catherine street. 110 feet, and 30 feet on Desire street.

QUK.
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more or less, for the aura of twelve thousand and live hundred dollars. 
Conditions two thousand and live hundred dollars cash l»y signing the 
deed of sale. Balance ten thousand dollars with interest of six per 
cent, per year. . . . The purchaser should have the right to pay the 
ten thousand dollars any time during the two years. This option 
stands good till the first of April.

Joseph Lévesque,
Alma Lévesque.

This document, it is evident, is hut a simple promise of sale 
conditioned ns to the price and terms of payment, and as to the 
duration of tin* offer. It contains no mention of the name of any 
agency. The fact that this document was thus signed at the de­
fendant’s domicile without the question of commission being 
raised and the absence of any proof that the defendant even ever 
suspected that Wiselberg was a real estate agent, precludes any 
possibility of this document being interpreted as a mandate 
given to a real estate broker with the tacit understanding that in 
the event of the offer being accepted the defendant would pay a 
commission to a real estate agency the name of which does not 
even appear in the document.

The plaintiff alleges that it was agreed that the defendant 
would pay the Gross Real Estate Agency as commission the sum 
of $312.50. There is not a word of record to sustain this allega­
tion. It is of evidence that when the parties were ready to sign 
the deed of sale the defendant was requested to attend before a 
notary whom she did not know, hut she refused and insisted on 
going before her own notary. The plaintiff alleges that the de­
fendant sold this property to a Mr. Girard by deed before 
Beaudry, N.P., on March 24th, 1010, and that this Mr. Girard 
was a purchaser obtained by the agent of the Gross Real Estate 
Agency. The defendant did, it is true, consent to sell her prop­
erty to this Mr. Girard just as she would have consented to sell 
to any one else; provided she received the price contained in her 
offer she had no objection. And the evidence also shews that she 
did not know, when this offer to sell was signed, whether Wisel­
berg was buying for himself or for some one else.

It is evident that, under the circumstances, were we to oblige 
the defendant to pay a commission on this purchase price that 
we would be illegally altering the terms of this offer to sell and 
that we would be reducing the amount of the side price therein 
mentioned. We are, therefore, of opinion that the rules applic­
able to commercial mandate which allow the agent to demand, in 
certain cases, a salary tacitly agreed upon, can have no applica­
tion in the present case.

We concur in the findings of the trial Judge and his judg­
ment is affirmed with costs against the plaintiff.

Appeal dismissed.
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LARUE and CLOUTIER. Ltd. v. BASTIEN
Quebec Court of Review, Delxtrimier, Archibald, and Lane, JJ.

December 31, IfllL'.
1. Arrest ($ II—1.1 )«—Affidavit for writ of capias, essential elements.

An affidavit for radian must on its fare show every element to 
justify the condemnation of the defendant to imprisonment, and failure 
to mention in the affidavit the place of origin of the allegtd indebt­
edness is a fatal irregularity.

2. Arrest ($ II—15)— Affidavit for writ of capias—Essential allega­
tions—Place of original indebtedness.

Where costs due upon a judgment ol it ai nod in Quebec are alleged in 
an affidavit to be due. hut the place of the original indebtedness is not 
mentioned therein, such allegation regarding costs cannot justify the 
issue of a capia/t inasmuch as the judgment obtained did not operate 
as a novation of the debt and the costs incurred on such judgment are 
but an accessory of the debt.

| Rocheteau v. Bessette, 3 Que. Q.U. titi, followed.]

QUE

C. R.
1912

Dec. 31

This appeal was from the judgment of Tel lier, -I.. April 7 th. Statement 
1911. c|Hashing a writ of capias against the defendant.

The appeal was dismissed.
J. A. llobillard, K.C., for plaintiff, appellant.
Edmond Brassard, for defendant, respondent.

Archibald, J. :—This ease comes in review from a judgment Ar.hibsid j. 
i|tiashing a writ of capias in consequence of the insufficiency of 
the affidavit.

The affidavit alleges that the defendant was personally in­
debted to the plaintiffs in the sum of $1129, being $172 for the 
amount of a judgment and various other smaller sums for the 
amount of costs upon the said judgment and upon another.

The plaee of origin of the original indebtedness was not men­
tioned in the affidavit.

The jurisprudence of our Courts has always interpreted 
strictly the sufficiency of affidavits for capias, and they. I think 
without exception, hold that an affidavit must shew on its faee 
every element to justify the condemnation of the defendant to 
imprisonment. This was not done in connection with this ease, 
and by the first judgment in the case the amount of the prin­
cipal debt and the interest on the principal debt are held ils ex­
cluded by the failure of the plaintiffs to allege the place of the 
origin thereof. However, the capias was maintained with respect 
to the costs which had been awarded and taxed against the de­
fendant upon suits in connection with that debt within the jur­
isdiction of this Court.

The judgment now under review has held that these costs are 
an accessory of the debt, and that their nature must be held to 
he the same as that of the debt upon which the judgment was 
based. There might be something said upon that point were it

32—8 D.L.R.
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not for it judgment of the Court of Appeals in Rocheleau v. 
Bessette, !l Que. Q.B. 96, where it was expressly held:—

That a judgment does not operate novation of the debt upon which 
it. is baaed. It follows that, where a debt is created in the United 
States and the debtor subsequently moved to the province of Quebec, 
where judgment for the debt is obtained against him, the creditor has 
no right to issue a writ of capias founded on such judgment. The 
interest and costs exigible under such judgment, living accessories only, 
follow the nature of the principal debt and do not constitute a new 
indebtedness having its origin within the province of Quebec, for which 
a writ of capias could issue.

The question arises in this ease whether a capias can he issued 
upon a demand of assignment made by a creditor upon an in­
solvent debtor when the debt was created outside of the old 
province of Canada. The articles relating to capias, as they 
existed in the original Code of Civil Procedure, differ somewhat 
widely in form, though not so widely in reality, from those which 
are in our present Code of Procedure.

Art. 797 of the old Code provided :—
When the amount claimed exceeds $40, the plaintiff may obtain from 

the prothonotary of the Superior Court a writ of summons ami arrest 
against the defendant if the latter is about to leave immediately the 
province of Canada, or if he secretes his property with intent to 
defraud his creditors.
Art. 799 provided that:—

The writ may also be obtained if the atlidavit establishes, liesides the 
debt, that the defendant is a trailer, that he is notoriously insolvent, 
that he has refused to arrange with his creditors or to make any assign­
ment of his property to them or for their benefit, and that he still 
carries on bis trade.
Art. 806 provides that a writ cannot issue
for any debt created out of the province of Canada, nor for any debt
under $40.
It is plain that art. 799 referred to the Insolvent Act of 

Canada, which was then in force, but has since been repealed, and 
that article would, consequently, lose all its application at the 
present time.

The first revision of the Code made changes in the order and 
wording of the articles and combined art. 806 with the article 
authorizing the issue of a capias, but broadening it somewhat, 
as follows :—

Art. 89!». The plaintiff may obtain a writ of summons and arrest 
against the defendant whenever a personal debt amounting to $.10 or 
upwards is due him, and such debt has been created, or is made pay­
able. within the limits of the province of Quebec, in any case where 
the defendant ... is a trader who has ceased his payments 
and has refused to make a judicial abandonment of his property for 
the benefit of his creditors, although duly required to do so.

This is a replacement of art. 799, which referred to the Fed-
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oral Insolvent Act, with such alterations as to make it applicable 
to Act 48 Viet. eh. 22, relating to abandonment of property, and 
which Act provides as follows:—

Art. 7G3. Any debtor arrested under n writ of capias ad rr*pnnd- 
endum amt every trader who has reused his payments, may make a 
judieial abandonment of his property for the benefit of his creditors.

In the absence of capias, no abandonment can be made if the debtor 
ha* not been so required ns hereinafter provided.

768fl. Every trader who has ceased his payments may lie required to 
make such abandonment by a creditor whose claim is unsecured for 
the sum of ♦2uit and upwards.

S» that there appears now no doubt that a writ of capias can 
issue against a trader who has ceased his payments, upon the 
demand of a creditor whose claim originated outside of the 
provinces of Quebec and Ontario. The result is that a foreign 
creditor can demand an assignment, but lie has no means what­
ever to for-e a debtor to make it. But it is said: Supposing the 
original délit was created outside of the old province of Canada, 
the costs upon the action and upon the demand of assignment 
have been incurred in this district, and therefore would consti­
tute a sufficient ground for the issue of a writ of capias so far as 
sudi costs were concerned.

As I have before said, that position is destroyed by the judg­
ment above cited. It is true that that judgment was rendered 
liefore the amendment in our law with regard to costs which 
gives the attorney of the litigant distraction of his costs th pit in 
droit, practically making the attorney the owner of these costs, 
in which case the party can only become owner of them by paying 
his attorney, whereupon he would be subrogated, also de plein 
droit, in the attorney’s rights.

I am not prepared to say that this alteration in the law relat­
ing to costs would be sufficient to change the decision with regard 
to these costs as related to the principal debt, given by the King's 
Bench as above. In any event there is no absolute proof in this 
case that the plaintiff has paid these costs. It is true a witness 
swears that they have been paid, and that a receipt was given for 
them. But that receipt is not produced in the record. It seems 
to me that, in accordance with the preponderating jurisprudence 
of this Court, the failure to file the receipt in question vitiates 
the proof.

The result is that the judgment under review must lie eon-
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Appeal dismissed.
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HAMPSON v. DUPUIS et al. and CITY OF MONTREAL (mis en cause)
Quebec tourl of Kina’s Iicnch, ArchambemiH, C.J.. Larcrgnc, Cross, 

Carroll, and Gerçais, JJ. Montreal, Kovcmbtr 30, 1012.

1. Em INK NT DOMAIN ( $ II ('—04ft)—PoXVKBS OF ARBITRATORS TO A MIND
AWARD PRIOR TO FILING.

The |lowers of the expropriation commissioners of the eitv of Mont­
real do not cease until their filial report is filed and published, and 
until such publication they may revise their awards, decrease or increase 
the indemnities to lie allowed to expropriated parties, and reconsider 
their decisions, and a mandamus will not lie to compel them to make 
a return on a resolution which they had reconsidered before the pub­
lication of their report.

This whs an appeal from the judgment of the Superior Court 
at Montreal, Saint-Pierre, J., dismissing the writ of mandamus 
issued at the appellant's request to compel the respondents, com­
missioners in expropriation, to disposit their report in accord­
ance with a special resolution passed in July, 1911, and to set 
aside their decision of October, 1911, on the ground that at such 
later date the commissioners where functi officio.

The appeal was dismissed.
Arnold Wainwright, K.C., for the appellant, and with him 

Aimé Gcoffrion, K.C., as counsel, submitted the following auth­
orities in support of their right to a mandamus: High, on Extra­
ordinary Legal Remedies, par. 235: Spelling on Injunctions, vol.
2, par. 1390, p. 1214; Tapping on Mandamus, p. 111. After their 
resolution of July fixing the amount of the indemnities the com­
missioners became fundi officio: Snetinger v. Peterson, Coutlée, 
Supreme Court Digest, p. 14b : Kelly v. MacDonald. 2 P.E.I. Rep. 
173; Doucher, Manuel des Arbitres, p. 361, Nos. 745-6. The re­
fusal to fyle a report according to the first resolution gives the 
Court the power to issue a mandamus: The King v. Directors 
of East India Co., 4 B. & Ad. 530.

J. A. Jarry, K.C., for the respondents, contended that under 
city charter the only report having any value was that filed with 
the city clerk and published, 429, 430, 434, 438, 439, city charter. 
The authorities cited by the appellant do not apply.

Gcoffrion, K.C., in reply.
A RC! IA M BEAULT, C.J. (translated) :—This appeal is from a 

judgment refusing a mandamus.
On June 23rd, 1911, the respondents were appointed com­

missioners for the purpose of proceeding with the expropriation 
of certain properties situated in Longue Pointe ward.

The judgment appointing these commissioners ordered them 
to make their report on or before July 25th.

The commissioners immediately began their work : they visited 
these properties, received the claims of the interested parties and 
proceeded with their enquête. On July 13th the interested pro­
prietors declared their enquête closed, and the city of Montreal.
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when calh'd u|wm to examine its witnesses, deelared that it had QÜE-
no evidence to offer and that it submitted to the decision of the K
eomtnissioners. Thereupon the commissioners immediately fixed 1912

the indemnities to lie granted to the different interested parties ----
and drew up a declaration containing their decision, to which Hampson 
they appended their signatures :— Den is.

Atteintii <iue l'évaluation portée mi rôle <!c cotisation municipal ne
, . .... ... ... Arvhemheault,représenté pas la valeur reel le îles propriétés expropriées, les commis- c.J.

sa ires s’autorisant île la clause 4.14 île la charte île lu cité telle
qu’amendée, fixent comme suit le montant «lin indemnités, etc.

The appellant was to receive as its share, for diverse proper­
ties, the sum of $66,070.

After the indemnities had been fixed the commissioners de­
clared that as regards the Canada Cement Co. they would adjourn 
the matter pending the decision of the city on an application of 
this company for permission to have railway switches left on the 
street and n tunnel underground. And the commissioners ad­
journed to July 18th.

On July 18th the secretary of the commissioners reported to 
them that the application of the Canada Cement Co. had not yet 
Inmmi passed upon, and it was therefore resolved to have the delay 
within which the report was to Is* made enlarged. The demand 
for enlargement was made and granted. The delay was extend 
ul to September 12th.

This delay proved insufficient, and was again enlarged to 
October 20th.

On September 25th the city of Montreal made application to 
reopen the enquête. The majority of the commissioners granted 
this application on September 26th, and then adjourned to Octo­
ber 2nd. On this day the city examined its witnesses and then 
declared its enquête closed, and the hearing was adjourned to 
October 4th.

On October 4th tin* commissioners decided to reconsider their 
resolution of July 12th, fixing the indemnities, and adjourned till 
tin* next day to fix anew the indemnities.

On October 5th the resolution of July 15th was replaced by a 
new one granting different indemnities, and that granted to the 
appellant by this new resolution was only $42,226.20. instead of 
$66.070. as formerly.

These are the facts which gave rise to the appellant’s demand 
of “mandamus." whereby he prays the Court to order the com­
mission to report to tin* city of Montreal according to their reso­
lution of July 12th, and to annul and quash the resolution of 
October 5th, inasmuch as the commissioners were then fuiu'ti 
officio as regards the properties mentioned in the resolution of 
July 12th. The Superior Court dismissed this demand. I am 
of opinion that the judgment is well founded.

The charter of the city of Montreal enacts that the commis-
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sioners shall, after taking what steps they may deem advisable 
to fix the amount of the indemnities, prepare and. sign a report, 
which is to he filed with the city clerk. The latter thereupon 
gives public notice thereof, mentioning the day on which the 
report shall he submitted to the Superior Court for homologa­
tion. It is the filing of their report in the office of the city clerk, 
that is to say. the , ion of their judgment, which puts an
end to the functions and powers of the commissioners.

I'ntil then they may take all the means they may deem ad 
visa hie, as provided by law, to establish and fix the proper and 
precise amount of the indemnities to be paid to the interested 
parlies. They may, after having a first time fixed the y,
reconsider their decision as often as they see fit, reopen the ease, 
cancel resolutions previously adopted; in a word, they may do 
everything which, in their opinion, is just and reasonable as re­
gards the parties in the case, the expropriated persons on the 
one hand and the city on the other.

The resolution adopted by the commissioners on duly 11th is 
not a report, but a mere proposed report or draft report. Ity 
en resolution on October 5th and in fixing new awards
the commissioners acted within the scope of their attributions, 
and the Court has no power to order them to a report which 
would l>e at variance with their present appreciation of the true 
value of the lands to lie expropriated.

The authorities cited by the appellant do not apply to this 
case. In all these cases it was held that tile arbitrators or com­
missioners had become fundi officio because they had, in some 
way or other, rendered their award public. It is tills publication 
of the arbitration award which rendered such award 
and final.

In the present case the commissioners deliberated between 
themselves liehind closed * on July 11th, and the 
they found on that day cannot lie considered as their final de­
cision.

I am therefore of opinion that the appeal must lie dismissed.
Appeal dismissal.

LIDDELL. LE8PERANCE k CO Limited v. LACROIX.
Quebec Court of Review, Tellier, DeLorimier, and tiret ntthielth, ,/,/. 

December 31, 1912.

1. Evidence ($ II E 9—203)—Presumption from silence—Setting aside 
CONTRACT.

Where reticence is accompanied by such circumstances as to give it 
an exceptionally misleading aspect, it can Ik* assimilated to an affirma 
live false statement, and a contract entered into as the result of such 
reticence will be voided and set aside.
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2. Fraud and décrit ($ II—5)—Faii.vhk to disclose facts—Kioht to
RESCIND COMPROMISE AGREEMENT.

Whore a debtor transfers all his assets, consisting of his stock-in- 
trade ami of an immoveable property, to a third party in payment of 
such third party’s claim on the* Infer, assuming all of such debtor's 
liabilities, and the third party calls on a business creditor of the 
debtor ostensibly as the debtor's agent, and obtains a compromise 
agreement of fifty cents on the dollar oil the representation that the 
debtor is insolvent and that his stock in trade is insullicient to meet 
his liabilities, but without disclosing that he is the transferee of the 
debtor’s property, or mentioning the deed of transfer and the condi­
tions therein mentioned, and without disclosing the fact that the debtor 
had an immoveable property, such creditor on discovering the true 
state of affairs can have the deed of settlement he entered into with 
such third party set aside as being vitiated by fraud.

Appeal by tin* plaintiff from the judgment rendered by the 
Superior Court on February 15, 1911, Laurendeau. «J., which 
dismissed his action to have a deed of compensation set aside as 
being vitiated by fraud.

The appeal was allowed.
J. Lamarche, K.C., for plaintiff, appellant.
J. L. St. Jacques, for defendant, respondent.

DeLorimiek, J. (translated) :—The plaintiff inscribes in re­
view from the judgment rendered by the Superior Court on Feb­
ruary 15th, 1911, dismissing his action with costs.

By this action the company plaintiff claims from the defend­
ant the sum of $216.37, due under the following circumstances: 
One Maurice Drolet, dry goods merchant, was its debtor in the 
sum of $432.74 for goods sold and delivered. On April 5, 1910, 
Drolet made in favour of the defendant a dation ni paiement 
on his stock and of an immoveable on I'arthcnais street, in settle­
ment of what he (Drolet) owed him (Lacroix), and the defend­
ant, on the other hand, assumed all the liabilities of Drolet as 
regards his creditors as per a statement annexed to this deed, 
which statement shews that Drolet owed Ills creditors, amongst 
whom was the plaintiff, the sum of $567.62. After this deed 
had been signed the defendant called at the plaintiffs office, ami 
claiming he was acting in Drolet s name and interest represented 
that Drolet’h sole asset consisted of his business stock on Ontario 
street, that he was unable to pay off his creditors in full, that 
lie had disappeared and that he (Lacroix) did not know where 
he had gone to.

Before accepting any compromise the plaintiff bad one of its 
employees verify whether such stock was really insufficient to pay 
off Drolet s liabilities, and on said employee’s report the plain­
tiff. which did not know of the existence of the obligation assumed 
by the defendant by the aforesaid deed of April 6, 1910, accepted 
a compromise of fifty cents on the dollar in settlement.

On April 11 the company received the first instalment of 
$70.75, and on April 25 a second instalment of $70.50.

QUE.

C.R.
1912

Liddell,
Lksfkbakce

Statement

DeLorimler, J.
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It was after receiving this second payment that the plaintiff 
company learned of the deed of April 5 lietween the defendant 
and Drolet. It was Drolet who enquired of the plaintiff if it 
had been paid by the defendant.

Thereupon the immediately instructed its solicitors
to claim from the defendant the full amount due and a letter was 
sent to that effect on April 29, 1910. Subsequent to the sending 
of this letter, an employee of tin- plaintiff, ignorant of these facts, 
received from the defendant on May 22, 1910, tin- third instal­
ment due in accordance with the composition agreement. The 
plaintiff itself, ignorant of this third payment, had its solicitors 
write to the defendant a second time on June 18, 1910, claiming 
tin- full amount. The letter remaining unanswered, tin- present 
action was instituted.

By its action the plaintiff demands the balance of its claim 
and prays for the annulment of its acceptance of tin* compromise 
as being vitiated by the fraud and fraudulent manœuvres of tin- 
defendant.

The defendant pleads that the plaintiff' agreed to discharge 
Drolet on payment of the sum of $216.37; that in April, 1910. 
Drolet was unable to continue his business; that by the deed of 
April 5, 1910, the defendant, himself a creditor of Drolet, under­
took to obtain discharges from all of his creditors : that the com­
promise agreed to by tile plaintiff was absolutely necessary; that 
when the last instalment was paid the plaintiff knew of the deed 
of April 5, 1910, and that this final receipt absolutely hinds the 
plaintiff, and the plaintiff, in any event, obtained more under 
the compromise than he could have got had Drolet made an aban­
donment of his property.

The plaintiff joined issues on them- facts. The last receipt 
signed by the plaintiff’s employee having ls-en revealed by the 
defendant at the trial only, the plaintiff' obtained permission to 
amend its declaration by adding another paragraph. The trial 
•lodge dismissed the action with costs, and the judgment says:— 

('onsidérant qu'nprés la pupation du dit acte du ô Avril, 1910, et 
lors «lu compromis, l<» défendeur n’était pas le débiteur «le In deman­
deresse; qu'il n’était paa obligé «le faire connaître il In «leinnmleressc 
l’existence «lu dit acte, que Drolet et lui pouvaient annuler, ai la de 
niaiuleresse eut refusé le i-onipromis; qu'il n'a fait aucune représenta­
tion à la «leniamlerewse «pii fut «le nature à l'induire un erreur ou il 
la f ramier ; que In «lemnnderesso n'a «lemamlé maintenant, et «pie la 
n-presentation faite par le «léfemleur que Drolet était incapable «l«- 
payer ses créanciers était vraie.
(The learned .judge reviewed the evidence shewing the facts 

to Is- practically as alleged by the plaintiff, and proceeded ;—) 
The fact that the defendant did not disclose to the plaintiff 

the passing of the deed of April 5, 1910, whereby he was being 
given in payment all of Lacroixs assets (stock, moveables ami

C5B
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immoveablest on his assuming tin* payment of the plaintiff’s 
claim, constitutes, in our opinion, not only an incorrectness, hut 
a fraudulent reticence on the part of th • defendant. The plain­
tiff was evidently led into error by this fraudulent reticence. 
The defendant considered that it was to his advantage to accept 
Drolet, s assets and to assume the plaintiff's claim, lie withheld 
this most material fact from the plaintiff and left it under the 
impression not only that Drolet was insolvent, hut that he had 
disappeared : and. furthermore, the defendant never disclosed 
the fa *t that Drolet had an immoveable property which had been 
transferred to him. Concealment of these facts constitutes fraud­
ulent manœuvres which influenced the plaintiff's decision.*

These principles of our law are firmly established and recog­
nized by authors and jurisprudence alike. When reticence is 
accompanied by such circumstances as to give it an exceptionally 
misleading aspect, it can be assimilated to an affirmative false 
statement: Pothier, Oblig., Nos. 28-31 : La rombière, on art. 111(i 
C.N. ; Beaudry, Laeantinerie, 2nd ed., Obi. vol. 1. No. 102 et xeq.: 
3 Aubry and Ran, 343 bis. note 22; 24 Demolombe, No. 17*: 
Puzier-Ilerman, C.C., aim. vol. 2, on art. 11 hi C.N. p. 975 et teq.; 
Beauchamp, art. 993, C.C. ; DeLorimier, Bibl. C.C. on 993 C.C. 
As to the acceptance of the delegation of payment by the plain­
tiff. a question which is hardly seriously contested, there can Im­
ho doubt of the sufficiency thereof under the circumstances of this 
case: C.C. 1169, 1173, 1174, 1180; Poirier v. Lmrmx, 6 L.C.J. 
302; Hrtlcll v. Smart, 6 Que. S.C. 336 ; Moon v. Smart, 6 Que. 
S.C. 132; Ward v. Royal ('on. Inn. Co,t l! Que 8.C. 229; Fry v 
O'Dt a. 12 Que, 8.( 'Ji. i : Dupuig v. Cêdillot, 10 L.< -I : > There 
is no need to have Drolet called into this suit, as we arc only 
concerned with the plaintiff’s claim and its relations with the 
defendant.

For these reasons we are of opinion that the judgment a quo 
must Im* reversed with costs and the defendant condemned to 
satisfy in full the balance of the plaintiff’s original claim and the 
deed of composition is deelared null and void.

A/Iin at at Intent.

Re VINE.

Ontario High Court. Sutherland, ./. Xovnnbcr 21», 1912.
KXKVVTOKH A XU ADM IXIHTK ATOMS (|IVC1 —1<»0)—DISTRIBUTION—RKTEN 

TION «T MONEY PAID INTO COlRT—DeTKKMIXATIOX OK VALIDITY Of

On an application to the court for an order for payns-nt nut of the 
money deposited in court hy the administrators of an estate, under 
Rule 125H (Ont. (ML, 1897 i of tin- shares of certain heirs, where it 
appears that there is a claim against the estate by one who alleges 
himself to In- an heir, a siillleient amount will Is- ordered to In- retained 
in court to cover that claim and an issue directed to determine the 
fact of whether or not the claimant is a lawful heir.

QUE.

C. R.
1912

Liddell, 
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& Co.,

Lacroix.

DeLorimier. J.

ONT
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Motion by the administrators of the estate of Frances Pen- 
ton Vine and by William Vine and William Connon for pay­
ment out of Court of the shares of the said Vine and Connon.

,/. M. Godfrey, for administrators and two beneficiaries.
I{. U. McPherson, for Mary Seagriff.
T. II is! op, for Ellen Agnes I laugh ton.
E. C. Cattanach, for the infants.
Sutherland, J. :—On the 22nd January, 1010, Frances Pen- 

ton Vine died intestate in Toronto owning certain real estate on 
Broadview Avenue, and leaving the following persons alleged by 
the applicants to be all the heirs entitled to share in the admin­
istration of her estate, viz., a son. William Vine; a daughter. 
Mary Seagriff ; the following children of a deceased daughter, 
Sarah Ann Hibbitt, viz., Henry Ilibbitt, George Ilibbitt, James 
llihbitt, Florence Crump, Edward Ilibbitt. Frances Waring, and 
Edith Robertson, and three infant children of Charlotte Horace, 
a deceased daughter of the said Sarah Ann Hibbitt, whose names 
arc not mentioned in the material filed upon the application, but 
who were represented on the motion by the Official Guardian.

One William Connon has purchased the shares of the said 
George Hibbitt. James Hibbitt and Florence Crump in the estate. 
The Trusts & Guarantee Company, Limited, were appointed ad­
ministrators of the estate.

It is said that all the assets of the estate have been realized 
and the accounts passed by the Surrogate Court of the County of 
York. The administrators have paid into Court to the credit of 
the estate under Rule 1258 the sum of $5,418.35.

This is an application for an order for payment out to William 
Vine and William Connon of their shares of the said estate.

A difficulty has arisen as to the amounts to which the re­
spective heirs are entitled. It appears that in addition to the 
heirs hereinbefore mentioned one Ellen Agnes II aught on claims 
to be a daughter of the intestate and entitled to a one-fourth 
share in the estate. It was suggested on the application that one- 
quarter of the said $5.418.35 be allowed to remain in Court to­
gether with an additional $500. and that the balance be paid out 
to the parties claiming to be entitled, other than the said Ellen 
Agnes Haughton, and that an issue be directed to determine 
whether she is a lawful heir. 1 think that perhaps for the present 
all the money above $3,000 may well In* retained in Court and 
that that sum may be paid out as follows :—

$1,000 to William Vine.
$1.000 to Mary Seagriff, and
$1,000 among the representatives of Sarah Ann Hibbitt in 

the proper proportions to which they are entitled, the applicant 
Connon to be paid the shares of the said George Hibbitt, James 
Ilibbitt and Florence Crump.
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1 direct an issue to determine the fact of whether or not 
the said Ellen Agnes Houghton is a lawful daughter of the in­
testate, and in such issue she will be the plaintiff.

The contest now is really between her and the heirs. If the 
latter can agree upon some one of them to appear and represent 
all of such heirs, such person may be appointed for that purpose. 
If not, then all tin* heirs will be the defendants. The money 
being now in Court the administrators have practically no fur­
ther interest in the matter. If it were not for the contention of 
Ellen Agnes Houghton, the difficulty in the way of the admin­
istration of the estate and distribution of the money would not 
have arisen and the other heirs would be entitled to receive the 
money. Under these circumstances the costs of the application 
may well, and properly should be left. I think, until the deter­
mination of the issue and then disposed of by the Judge who 
tries the same.

ONT.

H. C. J.
1912

\Ri:

Sutherland. J.

Order accordingly.

FLEMING v TORONTO R. CO. ONT.
Ontario Court of Appeal. 0arrow, Maclarrn, Meredith, and Magee, .Id.A. C. A.

Xovcmber 19, 1912.
1. Evidence (g II H 1—251)—Elbctric railway—Exclusion in co.vNtoi. ------

i kk ok cab—Evidence ok want of care. Nov- 11
Where an explosion ocours in the controller of u car. which con­

troller was entirely under the management of the defendant carrier, 
and the resulting accident in such a* in the ordinary course oi things 
does not happen if those who have the management nee proper care, 
it affords of itself sufficient evidence that the accident arose from want 
of care, in the absence of explanation by the carrier.

IScoff V. London Owl; Co., 3 11. & (.'. 596, followed.]
2. Evidence (8 IIH 1—251 )—Repair of apparatus—Bvrdkn of shewing

PROPER REPAIR.
Where a controller of a car is shewn to have la*en "overhauled" 

by the defendant carrier shortly liefore an explosion occurred re­
sulting in injury to a passenger, the burden is upon the defendant to 
shew that it had been properly done.

3. Carriers < 8 II (» 1—111 )—Vehicle—Negligence—Proper inspection
AND REPAIR—QUESTION FOR JURY.

Whether there had U*cn proper inspection and rebuilding of a de­
fective controller of a car under the management of the defendant 
carrier so as to negative want of due care on its part in an action 
for resulting injuries to a passenger, are pro|»er questions for a jury.

Appeai. by the defendant» from the judgment at the trial statement 
before Meredith, C.J., and a jury, in favour of the plaintiff.
The action was brought by the plaintiff to recover damages said 
to have been caused to him while a passenger upon the defend­
ants’ railway, owing to the defendants’ alleged negligence. The 
ease has been twice tried, resulting each time in a judgment in
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ONT. favour of the plaintiff. The jury, in answer to questions, found
C. A.
ISIS

that the plaintiff’s injuries were caused by the negligence of 
the defendants, such negligence consisting in using a rebuilt

Tohoxto
R 1 0

controller in a defective condition, and not properly inspected ; 
the motorinan was guilty of negligence in not applying the brake, 
which would have prevented the accident ; and there was no con­
tributory negligence.

Statement The appeal was dismissed.
7). L. McCarthy, K.C., for the defendants.
II. I). (Iambic, K.C., for the plaintiff.

(•arrow. J.A. Garrow, J.A. (after stating the facts) :—The only question 
which we are called upon to determine upon this appeal is. was 
there sufficient evidence proper for the jury upon which they 
might reasonably find as they did, and in my opinion there was, 
except perhaps as to the motorinan’s negligence, and particu­
larly as to its hearing upon the result. The latter, especially, 1. 
upon the evidence, greatly doubt ; so much so that if the ease 
depended upon that finding alone I could not approve. But as 
the earlier findings are in themselves, if sustained, sufficient, 1 
do not further discuss that aspect of the ease.

The full and careful charge of the learned Chief Justice was 
not objected to.

In opening his address the learned Chief Justice said : “The 
mit in facts are simple. Any difficulties there are in the case arise 
from the view you take of the somewhat conflicting evidence by 
expert witnesses, and how far you give credit to the testimony 
generally of the witnesses who have been called.”

This extract seems to furnish the keynote, not only of the 
charge, hut of the case itself. It is not in dispute that some­
thing unusual occurred on the occasion in question, the outward 
manifestation of which was a loud explosion followed by flame 
and smoke, and by panic on the part of the passengers, in the 
course of which the plaintiff fell, or was forced out of the ear, 
and received severe injuries.

Nor is it. 1 think, in serious dispute that the seat of the defect 
was in the controller, resulting in the formation of a short 
circuit. Both Mr. McCrae and Mr. Richmond seem to agree upon 
that, the former saying: “In my opinion if you take the area of 
the controller—confined in the controller, is the area in which the 
accident occurred,” and the latter, that the controller must have 
lieen in a defective condition or the accident would not have 
happened. The latter, it is true, also criticised the original 
construction of the controller. But he admitted that it was of 
standard make, and of a type in general use, and was quite un­
able to point to a case in which his ideas had been carried out. 
So that if the controller had lieen otherwise perfect this criticism 
would, I think, have been harmless.
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But the* controller was not as originally built, hut had been 
“overhauled” by the defcii * which is explained as, taking 
it apart and putting in new parts in the place of parts which 
had become worn.

The circumstances seem to me to bring the case within the 
principle often acted upon, laid down in Scott v. London Dock 
Co., II. & C. 59G, at p. 601, that “where the thing is shewn to 
be under the management of the defendant or his servants, and 
the accident is such as in the ordinary course of things docs not 
happen if those who have the management use proper care, it 
affords reasonable evidence, in the absence of explanation by 
the defendant, that the accident arose from want of care.” There 
is, as I have pointed out. practical agreement in the evidence 
of the experts that the accident was a very unusual one, and one 
that could not have happened if the controller had been in 
proper condition. It was certainly under the care and manage­
ment of the defendants’ servants. It had at one time, not long 
before the accident, become so worn out that it had to be re­
built, and the onus under the circumstances was, I think, upon 
the defendants to shew that that had been properly done, an onus 
not in my opinion discharged by the evidence which was given.

Then as to the inspection—inspection from time to time of 
tin- controller is admittedly necessary, and inspection of a kind 
was, upon the evidence, probably had not long before the acci­
dent. But it, too, as in the case of the evidence as to the re­
building of the controller, was of an unsatisfactory, general, 
nature, quite insufficient to convince that such an inspection hud 
recently been had as would probably have discovered the defects 
if there were any.

Under these circumstances it seems to me that both questions 
were properly for the jury, and that the appeal should Is* dis­
missed with costs.

Maclaren, Meredith, and Maoee, JJ.A., concurred.

ONT.

C. A.
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R. Co.

Harrow, J.A.

Appeal dismissed.

Mai lari it. J.A.
Meredith. J.A.
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QUE. GREVAIS v. COSTELLO.
n R Qilebcc Court of Review, Tellicr, DeLorimier, and Greenshiclda, JJ.
jpj2 December 31, 1912.
-— 1. Landlord and tenant (§ III C—55)—Buildinor—Liability of land-

D*0- 3^* lord to hoarders for injury hy defects in.
The proprietor of a building which burns down owing to u defect in 

construction (e.g., a single brick chimney, one side of which is placed 
right along wood), which by law be is bound to know', is responsible in 
damages to bis hoarders for the value of their effects destroyed as a 
result of such fire.

Statement Tins was an appeal from the judgment of the Superior 
Court for the district of St. Francis, Hutchinson, J., rendered 
on December 26, 1911, maintaining the plaintiff’s action in 
damages to recover the value of her effects burned as a result 
of a fire that destroyed the defendant’s premises.

The appeal was dismissed. Tel lier, J., dissenting.
Ilector Vcrretf for plaintiff, respondent.
P. Q. Juneau, for defendant, appellant.

orwnihieids. j. The opinion of the majority of the Court was delivered by
Greensiiields, J. :—The facts in the present case are as 

follows :—
The defendant, in January, 1910, bought a hotel at Windsor 

Mills. This was a three storey wooden frame building, en­
cased with brick. It had been built for about three or four 
years previous to its purchase by the defendant. In the in­
terior of the building, leading from the cellar up to and through 
the roof, was a single brick chimney, one side of which was 
placed almost against the wooden planking or the frame of the 
building, and no protection was placed between the brick and 
the wood.

The plaintiff had been a hoarder in the hotel for some three 
or four years previous to the purchase by the defendant, and 
continued as a boarder after the defendant acquired the build­
ing. She occupied one room.

On the 4th of January, 1911, the building was almost com­
pletely destroyed by fire.

The fire was first noticed about twenty minutes past six in 
the afternoon, in the second storey of the building—the smoke 
coming out of the ceiling and walls. Property belonging to the 
plaintiff to the value of $672 was completely destroyed, and 
upon which the defendant had no insurance. The defendant’s 
building was insured.

The plaintiff brings action, alleging the fact that she had 
been a boarder in the defendant’s hotel for some years; alleging 
the occurrence of the fire; the complete destruction of the hotel ; 
the loss of her personal effects; their value ; her freedom from 
fault in connection with the fire; the cause of the fire as being



8 D.L.R.i Gbbvais v. Costello. 511

due to a defect in the chimney, which defect was known to the 
defendant, who neglected to have it repaired.

By his first plea, the defendant admits the proprietorship of 
the hotel; admits the plaintiff was a boarder; admits that his 
hotel was destroyed by fire, and alleges his ignorance of the 
cause of the fire, and denies the other allegations of plaintiff’s 
declaration.

By a second plea the defendant alleges: That on the 10th of 
January, 1910, he purchased the hotel, which was then new, 
and everything was in good order ; that he acted in the operation 
of the hotel and its conduct as a prudent administrator; that the 
fire was a fortuitous event, and no blame could be imputed to 
him; that he used every precaution possible in the safe-keeping 
and care of the hotel, and that its destruction was the result of 
force majeure; that if the defendant had the effects mentioned, 
the same were not necessary, as the hotel was well furnished, 
and moreover, the plaintiff never h*clared to the defendant that 
she had such property in the hotel: that he (defendant) lost 
heavily hv the said fire, and asks fn» the dismissal of plaintiff’s 
action.

Answer is made to the plea by the plaintiff, denying the al­
legations thereof ; denying that the defendant acted as a pru­
dent administrator in leaving the chimney of the said building 
in a defective condition; and further alleges the incompetency 
of the furnace man employed by the defendant; that the de­
fendant admitted in a declaration which he signed in order to 
recover insurance; that the bad state of the chimney was the 
cause of the fire, and reiterates the responsibility of the defen­
dant towards her, a boarder.

The learned trial Judge maintained plaintiff’s action, prin­
cipally upon the following considérants;—

“Considering that there was defect in tin- construction of 
the chimney, and that the fire apparently arising from or near 
the chimney, the presumption is, that it was caused from a de­
fect in the chimney;

“Considering that the defendant was the owner of the hotel, 
and under art. 1055 of the Civil Code was responsible for the 
damage caused by its ruin when it has happened through the 
want of repairs or from an original defect in construction.”

A careful examination of the proof leads to the conviction, 
that in the construction of this chimney, there was manifest 
negligence. There was a defect in its original construction. 
As above stated, it was a wooden frame building, encased with 
brick. The chimney itself was a single brick chimney. One side 
of the chimney was placed—the defendant himself admits— 
right along the wood. The wood was in no way protected from 
the heat that might develop in the chimney, nor was any pro-

QUE.
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vision made, in case the chimney cracked, to prevent tire or 
sparks while passing up the chimney to escape and thereby 
from igniting the wood. Here it is of interest to remark, that 
although the hotel was heated by a furnace, and that a coal­
burning furnace, some days previous to the fire the furnace 
grate had broken, necessitating the use of wood. Now, this is 
of importance only in that a fire made from wood develops and 
allows the escape of sparks to a much greater extent than a 
coal fire. The manner in which the chimney was constructed of 
single brick could have readily been ascertained by the slightest 
examination. The removal of a very small part of the plaster in 
the walls would have shewn the manner in which the chimney 
was constructed.

I am of opinion that there was a defect in construction; I 
am of opinion that the defendant, as proprietor, was bound to 
know of that defect; I am of opinion that the fire resulted from 
a defect in the construction of the chimney. The defendant 
was of the same opinion at one time, when he made a claim, not 
against one, but against several insurance companies, he stated 
under oath, when asked to assign a cause for the fire, that the 
cause was a “defective chimney.’*

I should maintain the judgment a quo, under both art. 1053 
and art. 1055 of our Code. Under art. 1053 I say that the plain­
tiff’s damages resulted from the fault and negligence of de­
fendant. Under art. 1055 I say that the ruin or destruction of 
the plaintiff’s property was due to a defect in the original con­
struction, for which the defendant is responsible; whether he 
knewr or knew not of that defect at the time, in my opinion, is 
indifferent, and in any case he is responsible.

Tellur, J„ dissented.

Appeal dismissed.
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VUE
Quebec ( uurt of Jxinfj’ti Hindi, .1 rchambraiilt, C.J., Larerflne, (roux, 

Carroll, and Gervuix, JJ. Mon trial, October .'ll, 1912.
1. Evidence ($ VI F—540)—Paroi, evidence as to promissory note—

(IVARAXTEE OK DEPRECIATION IN VALVE OK SHARKS.

When* ii loan is made which is eviilcnceil by a promissory note and 
a cheque is produced shewing payment of the alleged amount of the 
loan (less discount) hearing the endorsement of the borrower, lie is 
not allowed by parol testimony to pro\e that he only signed this note 
as ‘ ‘ additional security " at the request of another party to guarantee 
or secure any depreciation in the value of shares transferred or sold 
by this latter party to a stranger, the alleged agent of the party who 
loaned the money, with a right of redemption under the provisions 
contained in a deed, as this would lie varying by parol testimony a 
written contract.

-■ Evidence (4 VI K—540)—Parol evidence to vary the conditions on
WHICH A PROMISSORY NOTE IS DELIVERED.

Parol testimony is only allowed under sec. 40 of the Hills of Ex­
change Act to prove “conditional" delivery or delivery “for a special 
purpose only and not for the purpose of transferring the property in 
the bill." but these words have only a limited application, and when 
the note is delivered and the projierty in it has passed, even if only 
for purposes of security, then pare1 evidence is inadmissible to vary 
or explain the contract, and sees. 40 and 41 of the Act do not in fact 
change the law as to the admissibility or inadmissibility of parol 
evidence.

| Hurkr v. Ihtlane/i, 153 V.S. 229, referred to; New London Credit 
S ad irate v. Neale, [1898] 2 Q.B. 487; Chamberlain v. Ilall. 5 L.C.J. 
88, followed. |

3. Evidence ($ VI F—543)—Admissibility or parol evidence connected
WITH THE MAKINO AND ENDORSEMENT OK A BILL.

Verbal testimony upon facts and circumstances connected with the 
making and endorsement of a bill, not objected to at trial or bearing 
can lie taken into account by the Court, and such facts and eimim 
stances might be sufficiently cogent to render the defendant’s preten 
sions plausible and constitute a groundwork for the admission of verbal 
testimony, which would, standing by itself, be inadmissible; but the 
mere assertion of a contemporaneous verbal agreement is one which. 
Iieing in contradiction of a written contract, cannot lie put forward in 
verbal testimony.

[Macdonald v. Whitfield 11883), A.C. 733. explained.]

Action on a promissory note for $4.000. amount of a loan 
to the defendant, who whh accommodating one Lubin.

The plea was that prior to the signing and delivering of the 
note the plaintitT had agreed to advance to the said Luhin the 
sum of $13,600 on the security of certain shares belonging to the 
said Luhin, and that the promissory note for $4.000 was simply 
as collateral security against loss by depreciation of these shares, 
and that it had been agreed between Lubin. the defendant and 
the plaintiff that the note should only he used in ease any defi­
ciency arose after realizing on the other security—the shares ; 
that the plaintiff had not realized on the shares and had not 
suffered any loss hv depreciation in the market value thereof, 
and that he had not given any value for the note and that the 
action was premature.
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Statement

At tin* trial tlu* cheque which plaintiff gave to the defendant, 
representing the proceeds of the note, less discount, was pro­
duced : the defendant claimed that he had only endorsed this 
cheque and handed it to Lubin in order to please the plaintiff, 
who wanted things done that way.

Plaintiff’s counsel objected to any parol testimony in support 
of this plea as tending to vary the written document and proving 
hv parol a different contemporaneous agreement.

The defendant relied on a notarial agreement between Lubin 
and one Hi laky, whom he thought was a prilc-nom of the plain 
tiff. This agreement read as follows :—

Herbert Lubin, of the said city of Montreal, insurance agent, of tlu* 
first part ; ami Alexander M. Bilsky, of the said eitv of Montreal, 
financier, of the seeond part, who declared to me, the said notary, as 
follows :—Whereas, the said Mr. Lubin has this day sold to the said 
Mr. Bilsky four thousand eight hundred shares in the capital stock of 
Dobie Mines, Limited, of the par value of five dollars ($5.00) each ; 
Whereas, the said Mr. Bilsky has paid to the said Mr. Lubin for such 
stock the sum of thirteen thousand five hundred and ninety-one dollars 
and twenty seven cents ($13,501.27), which said Mr. Lubin acknow­
ledges to have received from the said Mr. Bilsky previous to the exccu 
tion hereof ; Whereas, said Mr. Bilsky desires to grant to the said Mr. 
Lubin a right of redemption or taking back said stock upon the terms 
and conditions hereinafter mentioned : Now. therefore, these presents 
and I the said notary witness: That the said Mr. Bilsky doth hereby 
grant to the said Mr. Lubin a right of redemption of said four thou 
sand eight hundred shares of stock so sold to him as hereinbefore 
recited, at any time liefore the twenty fifth day of dune next (1911), 
upon payment to him. the said Mr. Bilsky. of the said sum of thirteen 
thousand five hundred and ninety-one dollars and twenty seven cents 
($13.519.27) without interest; and in default of the said Mr. Lubin 
repaying the said sum to the said Mr. Bilsky before the said twenty 
fifth day of dune next (1911). the said right of redemption will (/»*<> 
factn become null and void and the said Mr. Lubin will forfeit all 
right or claim whatsoever in or to the said stock without any notice or 
demand of any kind being necessary by the said Mr. Bilsky. who will 
be and remain as ami from said date, the absolute owner and pro 
prietor of the said stock ; that the present agreement is thus made by 
.he said parties subject to the following conditions, to which they and 
ei'i'h of them bind and oblige themselves, namely ;—1. That should the 
said stock at any time within the said delay hereinliefore mentioned, 
sell on the open market at two dollars and seventy-five cents per share 
or less the said Mr. Lubin hereby obliges himself within one day from 
that date, to pay to the said Mr. Bilsky any deficiency therein, so that 
the said tock shall never stand the said Mr. Bilsky at a less figure 
than two u «liars and seventy-five cents per share, and should the said 
Mr. Lubin n. ke default in such payment within the said one day, all 
his right and interest herein shall ipso facto become null and void and 
said stock shall la* forfeited to the said Mr. Bilsky in the same manner 
us hereinbefore set forth. 2. That should the said Mr. Lubin at any 
time elect to sell the whole or nay portion of said stock during the
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»ni«l (IoIhv, ho may ilo t*o hy paying to tin* Hai«l Mr. Bilsky a sum of 
monoy equivalent to throe dollars (#3.00) per «hare of ani«l «took, upon 
payment of whioh Mr. Hi laky agrees to retransfer to said Mr. l.uhin 
any or all of said shares from time to time upon revolving twenty four 
hours’ notice. The costs of this deed and two copies thereof shall 
Ik* paid hy the said Mr. l.uhin and any expenses of transfer of said 
stock shall also lie paid hy the said Mr. l.uhin. «ho undertakes and 
agrees to have the same properly transferred in the I looks of the com­
pany. The present right of redemption is given hy the said Mr. Bilsky 
in consideration that the said Mr. l.uhin doth hereby transfer and 
assign to him all his right, title and interest in and to the hundred 
shares of the capital stock of the par value of one hundred dollars 
($]<Hi) each, in a company which is now lading incorporated under the 
name of the Empire Tobacco Stemming Machine Company, of which 
company he is one of the incorporators and immediately upon the 
shares being in condition to Ik* issued, Mr. l.uhin agrees that he will 
transfer such shares to the said Mr. Bilsky and will sign any other 
documents or deeds of any nature which may In- necessary in order to 
\est said stock in the said Mr. Bilsky absolutely.

Whereof Acte:—Thus done and passed at the said city of Montreal, 
on the eleventh day of April, nineteen hundred and eleven, and remains 
of record in the office of the undersigned notary under the numlier 
eleven thousand and three; and after due reading hereof the parties 
signed in the presence of the said notary.

(Kgd.) IIROBERT Ll HI V
A. M. Bilsky.
R. B. Hvtvhehox. N.r

A true copy of the original hereof remaining of record in my office.
R. B. Hvtchbbon, X.l\

Judgment was rendered hy the Superior Court oil November 
17, 1911, Saint-Pierre. J.. who dismissed the action with costs. 
The plaintiff inscribed in appeal against I his judgment.

The appeal was allowed.
A. Hivi» Hall. K.C., and with him .1 inn' (Staff riou. K.C., as 

counsel, for the appellant, submitted that respondent *s ease rested 
on a misapprehension as to Bilsky being Vineherg's agent. No 
proof of this was made. The relation between the parties is 
simply that of lender and Isirrower, and any conventions between 
l.uhin and Bilsky. or Jones and Bilsky. could not a fleet the 
rights of the appellant.

The trial Judge was in error in finding that the appellant was 
to take up the whole stock in Bilsky *s name, and in inferring 
that the appellant was a party to the notarial deed lietween Bilsky 
and l.uhin. Verbal evidence is admissible to prove want of con­
sideration to a note, hut once it is admitted that the note was to 
operate as a •ontraet. then the respondent could not establish In- 
parol evidence a contract different from that evidenced by the 
note and cheque.

The contract was not a commercial contract, hut a contract 
of loan or guarantee. Uelianee is placed on the leading ease of 
Ainu >i v. fVwjr, 1..K. û (\l\ 87. 4b : Yount/ v. Austin. I,.|{. 4 ('.I*.
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QUE. 553; Foxier v. Jolly, 1 ( M. & R. 703; Howerbank v. Monteiro, 4
K. B.
1912

Taunt. 844 ; Wigmore on Evidence, Canadian ed.. vol. 4. secs 
2435, 2444: Xeiv London Credit Syndicate v. Scale, 11898] 2

VlNKHKKO
Q.B. 487; Macdonald v. Whitfield (relied on by respondent). 8 
A.C. 733, does not contradict the rule tlmt the terms of a written 
instrument may not lie varied or added to hy parol. Tile ruling

Argument
Queliee ease of Chamberlain v. Hall, 5 L.C..I. 88, likewise favours 
appellant’s contention.

.1/. A. Phelan, for the respondent, relied on the verbal evidence 
given as proving that the note had been given as additional or 
collateral security against depreciation in the value of the stock 
during the period granted to Lubin to redeem it.

This evidence was legal to prove accommodation and that the 
note was given in escrow and no consideration received: llals- 
Imry s Laws of England, vol. 2, sees. 817, 818; Sew London Credit 
Syndicate v. Scale, | 18981 2 Q.B. 487 : Ht II v. Lord Inycstrc, 12 
Q.B. 317 ; Haris v. Jams, 17 C.B. 625, 633; Chalmers, p. 40; 
Hebert v. Poirier, 40 Que. S.C. 405. The transaction in this case 
is a commercial one: Town of Maisonneuve v. Chartier, 20 Que. 
S.C. 518; 4 Pothier, Hills of Exchange, No. 124 : Hamilton v. 
Perry, 5 Que. S.C. 76; Crcpcau v. Heauehesne, 14 Que. S.C. 495; 
McLaren, Hills and Soles, p. 47.

Parol testimony is admissible to impeach the consideration of 
the contract : Sorthfield v. Laurance, 21 Révue Légale 359; 
Storey on Promissory Notes, No. 479; Macdonald v. Whitfield, 
8 App. Cas. P.C. 733; Abrey v. Crux, L.R. 5 C.P. 37.

Hall, K.C., in reply.

The opinion of the Court was delivered by
Cross, ,J. :—This is an action taken by the appellant Vinelierg 

against the respondent .loues to recover the amount of a promis­
sory note of which the respondent was maker and the appellant 
payee.

The defence is in sulistanee that the note was delivered to the 
appellant subject to the condition that it was to be available as 
a note only to secure the appellant against loss in the event of 
a fall in the price of certain shares of stock in the Dohic Mines, 
Ltd., on which the plaintiff was to realize; that the plaintiff has 
not realizeil on the shares or suffered any loss, and that the action 
is premature.

In his answer to plea the that the shares had
anything to do with the note.

The defence was maintained by the Superior Court, and the 
plaintiff has brought up this appeal from the judgment by which 
his action has tieen dismissed.

The question for decision is whether legal proof of the defence 
has lieen made or not.

(The Judge here proceeded to a review of the evidence, from 
which it appeared that the note was given for accommodation of

13431923
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one Lubin under the following oir.mmstnnees. Lubin was owner 
of 480 shares of stock of the Dobie Mines, Ltd., which lie had 
pledged to his brokers for advances amounting to $12.563. and 
the brokers had given him notice that they would sell the shares 
unless they were paid an additional sum by way of margin. 
Lubin sought to borrow money from one Bilsky, a mining agent, 
so as to be able to provide the margin and save his shares. Bilsky 
agreed to assist Lubin. not by way of paying further margin- 
money to the brokers, but by paying oil' the brokers and taking 
over the shares and allowing Lubin a stated delay in which to 
reimburse him i Bil ' and redeem the shares. Lubin consented 
to this and assigned shares to Bilsky. and a notarial deed was 
drawn up wherein it was recited that Lubin had sold the shares 
to Bilsky and that the latter had paid him $18.501,27 for them 
and it was covenanted that Lubin would have the right to redeem 
the shares at any time before the 24th June. 1011. on repaying 
the $12,591.27 without interest, but that in default of such re­
payment the right to redeem would lapse. There was a further 
covenant to the effect that if the market price of the shares 
should at any time within the above mentioned delay fall to $2.75 
per share or lower. Lubin would within one day pay Bilsky any 
deficiency so that the shares “shall never stand the said Mr. 
Bilsky at a less figure” than $2.75 per share, and that if Lubin 
should fail to do this within one day his right to redeem should 
likewise lapse. It further appeared that Bilsky called upon the 
plaintiff to whom he explained the matter and said that the 
shares would be a safe investment, or. as he expressed it. “a good 
buy,” at $2 per share. At $2 per share the price of the 4.8(H) 
shares would amount to only $9.600, whereas $12.563 were needed 
to pay off the brokers. Lubin. being applied to for the difference 
of alsmt $4.1 HH). induced the defendant to consent to give his note 
for that sum. To this end the defendant called upon the plain­
tiff and after discussion of the matter went away and later on 
came back and delivered the note now in question to the plain­
tiff, but did so after having read the draft of the notarial deed 
and in his testimony he said that he was willing to give his note 
in view of the purport of the deed. I'm 1er reserve of objection 
by counsel for the plaintiff the defendant testified that the note 
was given as “additional security” against fall in the price of 
the shares and Lubin testified that it was given as

lulilitiuiuil security against <le|ireri»tion of the stock «luring th«* course 
of the transaction.
They la it It testified that Bilsky was acting for the plaintiff in 

the matter, but the plaintiffs name was not mentioned in the 
deni. Neither was it recited that a promissory note had been 
given nor was any provision made in it for sale or disposal of 
the shares in case of lapse of Lubin a right to redeem. After the 
deed had been signed the plaintiff made out his cheque for the
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QUE $4,000 (less discount) to the defendant h order and sent it to
K. B. 
1012

the latter. The defendant did not expect to receive the cheque 
und at first objected to take it, hut. on being assured hv Bilsky 
or Lubin that there would be “no trouble,” decided to take it.

VlNKBKBO Me specially endorsed it to Lubin and the proceeds of it went 
with other money to pay off the brokers. It further appeared
that Lubin failed to redeem the shares.)

We have now to consider the legal effect of the facts thus 
put in evidence upon the question to be decided.

In law. the undertaking of any party to a promissory note 
is inchoate or ineffective until there has been a delivery of the 
signed note. Then, as declared in sec. 40 of the Act :—

Ah between immeilinte parties, iiinl us regitnh a remote party, other 
than a holder in «lue course, the delivery . . . (b ) may be shewn
to have been conditional or for a special purpose only, ami not for the 
purpose of transferring the pro|ierty in the bill.

2. If the bill is in the hands of a holder in due course, a valid 
delivery of the bill by all parties prior to him. so as to make them liable 
to him, is conclusively presumeil.

And it is «leeluml in hoc. 41 that: “When a bill is no longer in the 
possession of a party who has signeil it as drawer, acceptor or endorser, 
a valid ami unconditional delivery by him is presumed until the con­
trary is proved.”
I infer from the argument made for the defendant that he 

takes the ground that the note sued tin falls under the applica­
tion of clause ( h) of see. 40, in other words, that the note was 
delivered for “a special purpose only, and not for the purpose 
of transferring tin» property” in it.

We have been referred to decisions given under the cor­
responding sec. 21 of the English Act.

I consider that clause (b) cannot apply in the circumstances 
in which the defendant parted with this promissory note. The 
decisions shew that the words “conditional or for a special pur­
pose only'* have a limited application. They arise out of tin- 
English-law idea that in order to perfect any contract evidenced 
by writing there has to he not merely signing but also delivery. 
Delivery being a necessary step, it follows that a conditional or 
controlled delivery prevents the contract from taking its proper 
effect, and a party charged with having entered into a contract 
is at liberty to shew, even by verbal testimony, that for want of 
due delivery a contract, though it may purport on the face of 
the writing to lie perfect in form, in reality never took effect 
or came into existence as a contract. Instances of such can In- 
found in Patth v. II or nib rook, 118971 1 (’ll. 25; Brown v. How 
land, 15 A R. (Ont.) 750. ami Semitic v. Kyle (1902), 4 F. 
421. I also think that the decision of the Supreme Court of 
the United States in Burke v. Dulaney, 153 U.S. 228, to which 
the Chief Justice has called attention, falls into the same class,
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though perhaps it may lx* said to go farther than do the de­
risions given in (ireat Britain and here. A person may sign 
his promissory note and leave it on his desk. If it were to be 
stolen or blown into the street and pieked up and passed on. 
it would not take etTeet as a contract for want of delivery.

That is not the ease before us.
The note here in question, on the contrary, was delivered 

and the property in it was parted with. That. I think, is shewn 
even by the defendant's own plea that it was to avail the plain­
tiff ns a security.

The note therefore was evidenre of a eontraet actually 
entered into. That being so. the defendant fell under the opera­
tion of the rule that oral testimony is not admissible to vary 
the contract. In endeavouring to prove a plea to the effect that 
he was under obligation to pay the note only in the event of a 
fall in the price of the shares, he was attempting to vary his 
written obligation to pay absolutely and at all events. In Sew 
London ('redit Sf/ndiralt V. St ah. 118981 IJ.B. 487. evidence 
was offered by tile maker of a bill to prove that he delivered 
it upon an agreement that it would be renewed at maturity if 
he should apply for renewal. The evidence was rejected and in 
the decision in appeal. ( 1898] 2 Q.B. 487. it was said at 490:— 

If the evidence In» to the effect that the document is only delivered 
ns nn escrow, or that it is not to take effect as a contract until some 
condition is fulfilled, it is admissible. But that i* not this ease. This 
document was signed and handed over as a lull of exchange, hut there 
was an oral agreement that at maturity it should In* renewed, if the 
defendant required it.
Sections 40 and 41 of the Act do not purport to change and 

do not in fact change the law as to admissibility or inadmissi­
bility of verbal testimony. As pointed out in the work of 
Chalmers in the comments upon the corresponding section of 
the English Act. 2nd ed., at 62: —

A bill or note must In» in writing, and so too must the supervening 
contract* thereon, such as acceptance or indorsement. It follow* that 
the contracts of the variou* parties, as interpreted by this Act and by 
the law merchant, are subject to the ordinary rule us to written con­
tracts. Oral evidence is inadmissible in any way to contradict or vary 
their effect. But it is admissible (u) to shew that what purports to 
lie a complete contract ha* never come into o|ieralive existence; (b) to 
inqiench the consideration for the contract; (r) to shew that the con­
tract has liecn discharged by payment, release or otherwise.
The eases then* cited as well hr those mentioned in Falcon- 

bridge, Banking & Bills (1907), p. 421. may lu» referred to for 
illustrations. The work of By I es on Bills (1911 i may also In­
cited to the same effect. It seems to me to lu» clear that, in thi* 
ease as in the east* of Sew London Syndicate v. Sralr. the proof 
sought to be made was mainly and in the first instance directed 
towards proving a varying of the contract. The two cases are 
in principle undwtinguishable.

VUE.
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If that he so, it appears to me that the recital in the judg- 
nient of the Superior Court to the effect that

verbal evidence was admissible to prove what the consideration of said 
note was, an well an the circumstances under which it was g ven and 
the particular object for which the same was given, 

doe* not meet the difficulty which the ease presents. That 
recital. I consider, is to lie taken as a proposition which must be 
subject to the observance of the rule against making verbal evi­
dence to vary or contradict* a written contract. Section 41 of 
the Act in the words “until the contrary is proved” obviously 
contemplates the making of proof in negation of a valid or 
unconditional delivery, but it should lie proof made in com­
pliance with the rules of law.

I regard the decision of this Court in Chamberlain v. Hall. 
5 J. 88. as authoritative, and observe that it was followed in 
hi,Ilia- v. Cantin (1897), 11 Que. S.C. 64.

The same view also appears to prevail elsewhere: Smith v. 
Squires, 13 Man. L.R. 360: Emerson v. Erwin, 10 B.C.R. 101.

The conclusion above indicated may appear to lie in some 
respect in disagreement with wlmt was decided in Macdonald 
v. Whitfield (1883). 8 A.C. 733, 6 L.X. 278. in which the head- 
note reads thus:—

Where severe! persons mutually agree to give their endorsements on 
n bill or note as co-sureties for the holder who wishes to discount it. 
they are entitled and liable to equal eontribution inter nr irrespective 
of the order of their endorsements.

That view involved a reversal of the judgment of this Court 
which had held that the facts proved did not warrant the con­
clusion that there had been any agreement that the ordinary 
rule of liability of a prior endorser to a subsequent endorser 
had been departed from and that, instead, the agreement be­
tween the endorsers was one for joint contribution. It was held 
that the directors (endorsers) had entered into an agreement 
that they would jointly guarantee the discounting bank repay­
ment of its advances and that in carrying out that agreement 
they adopted the medium of a promissory roi - on which they 
became endorsers. The plaintiff in warranty, who sought to 
have Macdonald held to indemnify him in entirety, had given 
answers to articulated questions, presumably with the ordinary 
legal consequence resulting under our law from such answers 
in the way of having them avail instead of proof by writings.

In the report of the decision of the Judicial Committee, after 
a reference to the rules of the law merchant, it is said :—

He who is proved or admitted to lmvv made a prior endorsement 
must, according to these principle#, indemnify subsequent endorsers. 
But it ia a well established rule of law that the whole facts and cir- 
eumstnnces attendant upon the making, issue ami transference of a 
bill or note may 1*» legitimately referred to for the purpose of surer-
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taming the truc relation to each other of the parties who put their QUE.
signatures upon it either as makers or as endorsers; ami that reason -----
aille inferences, derived from thefce facts and circumstances, are ud K. R. 
mitted to the elTect of qualifying, altering or even inverting the rein- ^"
tive liabilities which the law merchant would otherwise assign to them. Vixkkkro

But the part of the decision which relates to the question '• 
of admissibility of verbal testimony is at page 748 where, com- T<>NKS'
menting on the Scotch case of Stale v. Mc K inlay, 5 A.C. 7.">4. oro*.J.
which was an action by I). a drawer against the heirs of A., 
an endorser of a bill based upon the allegation that A. bad 
signed as a co-acceptor or at all events as a surety of the 
acceptors (his sons), it was said:—

Parol evidence was led, not only in regard to the making and issue 
of the bill, but also in regard to statements made at vario is times by 
the deceased, tending to prove a separate and independent engagement 
by him to guarantee payment of the hill by his sons. The admissi­
bility of the evidence so fur ns it bore upon the facts and circum 
stances connected with the making and endorsement of the bill, was not 
questioned either at the Bur or by the House. On the contrary, the 
House diil take that evidence into account, although it was ultimately 
held that the claim preferred by I>. was neither supported by the 
principles of the law merchant nor by any inference derivable from 
these facts and circumstances. But the House rejected the parol evi­
dence adduced by 1). in order to establish an independent contract of 
guarantee, upon the ground that such a contract could only lie proved 
by a writing properly signed under the tith section of the Mercantile 
Law Amendment (Scotland) Act, 185(1, which extends to Scotland the 
provisions of the English Statute of Frauds with respect to mercantile 
guarantees.
What actually was decided then in Macdonald v. Whitfield,

8 A.C. 783, so far as respects admissibility of verbal testimony, 
was that verbal testimony upon the facts and circumstances 
connected with the making and endorsement of the bill, not 
objected to at trial or hearing, could be taken into account by 
the Court, and that, where a rule of law forbade proof of an 
independent contract of guarantee being made otherwise than 
by writing, verbal testimony of the making of such independent 
contract would Ik» rejected.

That is all that purports to have been decided though it may 
be inferred that verbal testimony of the facts and circumstances 
was considered admissible.

I think that there is no conflict between that decision and 
the decision of New London Syndicate v. Neale, [1898] 2 Q.B.
487, and I take it that the rule applicable here is the general 
rule stated in the work of Best. Evidence (1911) at p. 21b, 
as follows:—

Generally spunking, where there is n contract in writing, evidence of 
what passed between the parties by word of mouth at the time of that 
contract cannot lx? received, as is well shewn by the decisions both 
before the Bills of Exchange Act, 1882, and after it, that a contem 
pornneous oral agreement to renew a bill of exchange is inadmissible.

-
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Proceeding then upon what has commonly—though perhaps 
without sufficient ground—been considered to have been decided 
in Macdonald v. Whitfield, h Y(\ 7Tt. we are brought to con­
sider whether or not it results from “the whole facts and cir­
cumstance attendant upon the making” and delivery of the 
note here sued on that the “true relation” of the defendant to 
the plaintiff, instead of being the ordinary or law-merchant rela­
tion of a maker to a payee of a note was something different, 
namely, a legal obligation of a maker to a payee, which was 
only to take effect in a certain event which had not happened 
at the time of action brought. In considering that question, 1 
think, in view of the rules of our law respecting commencement 
of proof by admission of tin* adverse party and what may 
properly lie inferred by analogy therefrom, that it may be 
assumed in favour of the defendant that if the “facts and cir­
cumstances” disclosed are sufficiently cogent to render the de­
fendant’s pretensions plausible, such facts and circumstances 
can constitute a groundwork for the admission of verbal testi­
mony which, on the grounds above stated, would, standing by 
itself, lie inadmissible.

It appeal’s to me that the facts and circumstances put in 
evidence in this case do not support the conclusion at which the 
learned Judge of the Superior Court has arrived.

I consider that any plausibility of inference favourable to 
the defendants pretension which might be asserted, could not 
extend beyond the inference that it was understood that if 
Lubin had redeemed or realized upon the shares before the note 
fell due and by doing so had recouped the plaintiff1 or Bilsky, 
the plaintiff should not in that event collect the $4,000 from 
the defendant. That condition of affairs did not arise and I see 
no plausible ground to infer, from the facts and circumstances 
as proved, that the plaintiff' agreed not to exact payment from 
the defendant when the note fell due without anything having 
been done. If Bilsky lie taken to have lieen plaint iff'’s agent, 
then in view of Lubin s failure to redeem the shares, the shares 
have cost the plaintiff’ about $4.000 more than lie was willing 
to risk upon them, and on that footing the inference would be 
that the defendant should pay his note.

Taking the evidence of attendant “facts and circumstances,” 
my conclusion is that, in the view of them most favourable to 
the defendant, their effect is simply neutral, in other words, 
they are as consistent with the conclusion that the defendant 
simply borrowed money from the plaintiff with which to help 
Lubin. and made himself liable as the maker of a promissory 
note ordinarily does, as they are with the conclusion that the 
note was given as a mere additional security in the way alleged 
by the defendant. My own view, however, is that, instead of 
being neutral in result, they make in favour of the plaintiff.
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The effect of that conclusion is that the defendant's plea is 
without support other than the simple assertion of the defend­
ant and Lulnn. made in verbal testimony, to the effect that it 
was verbally agreed that the note was given only as additional 
security. That is an assertion of an inference, or legal result 
and not a “fact'* or “circumstance” such as the Judicial Com­
mittee lunl in mind when their Lordships decided Macdonald v. 
Whitfield, 8 A.C. 733.

For the reasons above stated, that assertion of a contem­
poraneous verbal agreement is one which, being in contradiction 
of the written agreement, could not In* put in verbal
testimony.

I consider that it follows that the presumption, declared in 
sec. 41. that the making anil delivery of this note were “valid 
and unconditional” has not been displaced.

It would In* quite destructive of that character of commer­
cial stability which should belong to bills and notes if the right 
of a contract creditor were exposed to lie explained away into 
nothing by such loose and vague testimony as that here put 
forward by the defendant and Lubin. A creditor who held a 
promissory note would lie in much the same position as if lie 
had none.

While 1 consider that this case falls to lie decided by the 
question of admissibility or inadmissibility of the verbal testi­
mony. it may appropriately Ik* pointed out that the evidence 
of the defendant and of Lubin is too vague to shew definitely 
what is to be understood by “additional security and that 
there is no evidence at all to support the averment in the defend­
ant s plea to the effect that the plaintiff agreed to realize upon 
the shares before calling upon the defendant to pay the note.

My conclusion therefore is that the appeal should succeed 
and that there should he judgment for the plaintiff.

While, in making the foregoing detailed observations, I 
speak for myself only. 1 may add that it is our unanimous opin­
ion that there was error in the admission of verbal testimony to 
shew the making of a verbal agreement contemporaneous with 
the giving of the note and in contradiction of the purport of 
the note, and that the judgment should lx* reversed.

QUE.
lx. It.
1913

VlM.IIKRQ

.!/>/>#(?/ alloind.
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ONT. FEE v. TISDALE.

n. c.
1012

Ontario Divisional Court. Clutc. Sutherland, a ml Kcll:/. >1.1. 
Xovember 10, 1012.

Xov. 10. 1. Contempt (g IA—2)—Interfering with proi’Ertv—Si iti.em extary
i'Roceedinor—Committal order.

Where an appointment was obtained for the examination of defen 
«iant a* to lier estate and effects, and it appeared thereon that the 
plaintiff'» share of an estate had never been received by defendant, 
and that she did not obtain it and pay it over to plaintiff, as she had 
an outlawed set-off in excess of the amount of said share, and would 
not assist the plaintiff by bringing the fund into Canada; a motion to 
commit the defendant, or, in the alternative, to re examine, for not 
disclosing her property, or for having concealed or made away with 
the same, should he dismissed if it ap|iears tint the estate in <|Ue»tioii. 
for a share in which the plaintiff had recovered judgment, was never 
within the jurisdiction,

\ McKinnon v. Croire, 17 P.R. (Ont.) 291, distinguished.]

2. Limitation or actions (g I V—20) —Pleading—Counterclaim.
A counterclaim for a simple contract debt cannot Ik* successfully 

pleaded as such, where it could Ik* met by the Statute of Limitation».
|Pollock on Contracts. 8th ed.. 08*>. referred to.|

3. Execution (g 11—20» — Return of — Examination of judgment
deiitor—Provens of court aruhed.

On an examination of a judgment debtor, w lie re it does not appear 
that an execution had issued and had lieen returned by the sheriff 
nulla ho mi, an objection on that ground to the examination is without 
force, unless it i* affirmatively shewn by the debtor that the process 
of tlie court has been abused.

1 tirant v. Cook, 17 P.R. (Ont.) 362. referred to.]

Statement Appeal from the* judgment of the Junior Judge of the 
County of York dismissing it motion to commit the defendant, or 
in the alternative for an order for her re-examination for not dis­
closing her property, or for having concealed or made away with 
the same, and insufficient answers upon her examination.

The appeal was dismissed.
(Jrayson Smith, for the plaintiff.
A. B. Armstrong, for the defendant.

Cute, J.:—The plaintiff recovered judgment against the 
defendant for $412.40 for debt and $27.00 for costs. It does not 
appear that execution was placed in the sheriff's hands, or that 
there was a return nulla lions. An appointment, however, was 
obtained for her examination as to her estate and effects and her 
means of paying the debt in question. She attended and was 
examined. It would appear from the examination that the defen­
dant and the plaintiff were two of a family of seven who were 
entitled to receive as the next of kin some $2,800 from a de­
ceased brother, who had resided in or near Seattle. One J. 0. 
Trenholm, of Seattle, had charge of the business. A portion of 
the money was paid over to the defendant and she paid out four
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shares, amounting to $1,600. The plaintiff "a action was brought 0NT-
to recover his share. This never actually came to her hands. It
is still in the hamls of Trenholm, who has charge of the estate. 1912
The defendant’s own share was paid to her. She stat *s that the —
reason why she has not obtained the plaintiff's share rom Tren-
holm and paid it over to him is because the plaintiff owes her Tirpalk.
and has owed her for many years an amount exceeding the share *™
in question, and that the same is outlawed, and she thinks she is
entitled to retain this money under her control, that at all events
she is not IhhuhI to assist him hv bringing it to Canada, it still
being in the hands of Trenholm.

O11 reading defendant’s examination it leads one to think 
that the defendant stated the exact facts of the ease. It further 
appears that the money had never come to her hands or under 
her control, that there is a debt due from the plaintiff to the de­
fendant, that a right of action therefor is barrel! by the statute.
She could not successfully plead this debt due her as a set-off 
against the plaintiff’s claim. This could be met by the statute:
Pollock on Contracts. 8th ed.. 685.

Mr. Smith relied upon the ease of McKinnon v. Crowe, 17 
P.K. 291. I think that case quite distinguishable from the pre­
sent. There the judgment debtor, hearing the judgment had 
gone, or was about to go. against her. turned all the property she 
had into money and sent it to a friend in a foreign country, 
where it remained, and upon her examination she refused, or 
professed to he unable, to give any information as to where it 
was. After she had ample opportunity to become aware of its 
position and had done nothing towards satisfying the plaintiff’s 
claim, an order was made for her committal to gaol for three 
months. Here the case is quite different. This money never 
came to the hands of the defendant, although a judgment for 
the same has been recovered against her. It still remains in the 
hands of the person who hail the division of the estate, with the 
view of inducing the plaintiff to sign a discharge and so authorize 
the person holding the money to pay over the same to the de­
fendant, whom the plaintiff owes, as her two brothers had done.

Ilis Honour Judge Denton dismissed tin* motion, and in 
doing so we think he was right.

The answers of the defendant were frank and full, giving all 
the information she hail and the reasons for her act. See Herd- 
man v. Fcwater, [1901] 1 Ch. 477. The objection by defendant’s 
counsel that it did not appear that an execution had been placed 
in the sheriff’s hands and nulla bona returned, relying upon 
Ontario Hank \. Trowem, 13 P.K. 422, is not, we think, well 
taken inasmuch as a judgment creditor is prima facie entitled to 
issue an appointment for the examination of his judgment 
debtor; and. upon a motion to commit the latter for refusal to
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ONT 1m* sworn, ii is for him to shew affirmatively that the issue of the
1). C.
1012

appointment was an alms»* of the process of the Court : Grant v. 
Cook. 17 P.R. 362.

Fee
Cutler all the facts in this ease, this motion should he dis 

missed with costs.
Tisdale. Sutherland, J. :—I agree.

Kelly, J. :—I agree.
Motion tlismitsed.

N. S. BUCKLEY v. FILLMORE.

S. C.
1912

Vot'd Hrotin Suit nun- Court. (Jraham. and Mruqhrr, Ifiuun'll. and
i> y ado It •/•/ />••i mb*. 80, 1918.

Dec. 20.
1. Vim i: i 8 II—llti—Oman changing venue—Affidavits in suhvobt.

An «inter changing tin* venue will not Lm* set a*id«* on a|i|x*al on the 
ground tlnit tin* nlliiluvit on which it wan niailo was upon information 
ami Isdief onlv without diselosing the grounds for the Iwlief, if the 
«•«nirt eniM«ler* that the circumstances of the case justify the order, as 
notwithstanding the Judicature rules (NJS. i ortler 36, it is not es 
s«>iitiiil ii|ion siii'li application to disclose the source of information 
which the practice prior to the Judicature Act (N.S.I did not re­
quire. (/*it Meagher and Drysdale. J.T., on an «*<pial division of tlie

1 ) on mi x. Young Mfg. I'o.. [ 11HNI) 2 ( h. 753 ; l.nitthi/ y. Osborne,
[ 11MU1 1 K.B. 332. referred to; and Chlttv's K.It. Forms, 13th
«•«I.. 34». |

2. Am xi. (| X"—2301 — Raising <#i estion in miwek court—Objection
NOT HA1HEII BELOW.

An objection to an Interlocutory «mler that it was made on an alii 
ilavit of information and lielief which did not disclose the sour«*e of 
•ik'Ii information i\.S. Judicature rules, order 3tl. rule 3; is too late 
if first ni i mm 1 in appeal.

Statement Appeal from the order of Ritchie. J., made at Chambers, ou 
defendant’s application changing the place of trial in the action 
from tin* county of Halifax to the county of Cumberland. The 
action was brought by plaintiff claiming damages on the ground 
that defendant, at Amherst in the county of Cumberland, in or 
about the month of May, 1!>12. maliciously and without reason­
able cause, preferred a charge of theft of a stock certificate hook 
against plaintiff before one of the justices of the peace in and 
for the county of Cumberland and caused the plaintiff to In* 
arrested and imprisoned upon such charge, of which plaintiff 
was subsequently acquitted.

The order appealed from was made on reading the affidavit 
of defendant’s solicitor, which contained the following among 
other paragraphs:—

3. Vpon the instructions which 1 have received I verily believe that 
the defendant has a good defence to thin action on the merits. The 
facts herein do|s>se<| to are ha*ed on the information and knowledge 1 
have obtained during the course of this action.
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J as. Terrill, in support of appeal : Tin* affidavit «loos not 
show tin* source of tin* information deposi-d to: (in• nwood v. 
Briggs, 41 Sol. Jo. 40!) : Bidder v. Bridges, 20 Cli.l). 1 : Quartz 
Hill Cous. Minina ('o. \. Itt all. 20 Ch.D. 501 : Young v. Young 
.Ufa. Co.. [19001 2 Ch. 753.

/•’. L. Milner, contra :—The Court will not interfere with the 
Judge’s discretion : Minim v. Mi .Veil, 20 N.S.R. 70 ; Levy v. 
Bice, L.R. 5 C.P. 110.

N.S

s. c.
1012

Bvcki.ky

Fillmore.

Xrgumeiit

Graham, E.J. :—This is an action for malicious prosecution orsinm.8.J. 
upon a charge of stealing a stock certificate. And on an ap­
plication made by the defendant to a Judge the venue was 
changed to another county.

The learned Judge was in my opinion right on the merits in 
making the order, but it is contended that the affidavit of tin- 
defendant's solicitor upon which the application was founded 
does not state the grounds of the deponent's belief. I'nder <>. 3l> 
r. 3 ( N.S. Judicature Act) affidavits shall be confined to such 
facts as the witness is able of his own knowledge to prove ex­
cept in interlocutory motions, on which statements as to his 
belief with the grounds thereof may be admitted. It is in tin- 
same words as the English rule and there are very strong cases 
which leave one no alternative : Young v. Young Mfg. Co.,
110(101 2 ('ll. 753: Lundi if v. Osborne, 11901 | 1 K.lt. 532.

The important fact is as to the witnesses to be called and 
what they are likely to prove. The 6th and 7th paragraphs 
there depend on “I am advised and verily believe” for their 
effectiveness. Preceding this, in the 3rd paragraph, the de­
ponent says:—

The fact* herein <lepo*ei| hi are IiiimmI on the informal ion a ml
knowledge 1 have obtained during tin- courte of thi* action.
This is the only compliance with the terms of the rule. 1 

am very sorry, but I think it is not sufficient and tin* objection 
is insisted on. With us, as formerly in England, the rule has 
not been always regarded and the old practices was convenient 
and very suitable for us. Indeed this affidavit follows a form 
in Chi tty's Forms. 13th ed., 349. so closely that it is difficult 
to distinguish them except that this one has a paragraph which 
shews tin- basis of the knowledge and information and that is 
insufficient. But it may In- said that the author contemplated 
another affidavit to be used shewing actual knowledge. If the 
deponent had but stated that he had interviewed the witnesses 
or his client or some one else had done it for him, or had given 
tin* sources of his information and knowledge I think that would 
have probably been sufficient.

I think that this particular objection or any objection to tin- 
use of affidavits ought to be taken before the Judge who would, 
almost as a matter of course, subject to costs if any, allow a
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N. S. NupplementHl affidavit to lie filed. And on tin- authority of
S. C.
1012

Bidder v. Bridges, 26 Ch.D. 1, 1 think that leave ought to be 
given now. That was a purely interlocutory application. It

Fillmobk.

was an affidavit for leave to take the examination of aged wit­
nesses. The supplemental affidavit will be submitted to the 
learned Judge who heard the application to dispose of the mat­

(imhnm. K.J. ter.
The costs of the appeal to be the plaintiff’s costs in the 

cause.
Russell, J. :—In view of the very strong and clear language 

of the Court in the first of the two cases referred to by Mr. Jus­
tice Graham, 1 think the appeal will have to be allowed. Rut
I think the language so used must have seemed at the moment 
a little startling, and in view of the latitude that has hereto­
fore been allowed, and sanctioned apparently by one of the 
forms in Chitty, and the looseness of the practice among tin- 
best practitioners as measured by the standard set in the case 
referred to, the appeal might well be allowed without costs. 1 
agree otherwise with the opinion of my brother Graham.

Drywlele, J. Drysdalk, J. :—1 am of opinion this appeal should he dis­
missed with costs.

The affidavit used for change of venue here followed the 
practice laid down by Chitty « Chitty a K.R. Forms, 1:1th ed., 
•*149) and I think was sufficient. At all events the point raised 
on the appeal as to its insufficiency was not taken below when 
the affidavit was used, when, had it been taken, the alleged de­
fect could have been promptly cured. Not having so taken the 
point, 1 think, ought to he held fatal to success before us.

>li-aelicr, J. Meagher, J. :—There is nothing in the Nova Scot a Judi­
cature Act to change the old practice with respect to change 
of venue. On the facts the order was properly made and plain­
tiff having failed on the merits must abide the result. Costs 
should follow the result.

The Court being equally divided, the appeal was dismissed 
without costs.

Appeal dismiss/(I.
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Ontario lliyh Court. Boyd, C. December 10, 1912.

1. XVillh < § III II—170)—D .vise and legacy—Vonntbuctiox — Legacy
VESTING OX ATTAINING TWENTY ONE, IGNORING TRUSTEES’ DISCRE­
TION—Payment.

Wliere a testator by bis will gives a share of bis estate to bis daugh­
ter oil attaining twenty-one, with the proviso that if the trustees 
should think it undesirable for any reason that such share should 
lx- paid they may defer the payment of the whole or any part to 
such time or times as they may think lest, and in the meantime pay 
only the annual income arising therefrom to the child; the daughter 
has a present right on attaining twenty-one to payment in full of the 
corpus, ignoring the discretionary power granted to the trustees; the 
law being settled that a sum cannot he given absolutely, coupled with 
a direction that a trustee of the money is to exercise a discretion 
as to the time and manner of payment, hut such a scheme can he 
carried out effectively only by making the gift or legacy entirely 
dependent oil the discretion of the trustee, or by means of a gift over 
to some otlivr beneficiary.

[ Hr Johnston. | IHIUJ .3 t'h. 204 ; Hr Hinpin. 2 D.LR. 044. 2ô O.L.R. 
0.33, 40 Can. S.V.1L 040, referred to.]

2. Executors and administrators i g IV V—102) —Time for payment of
legacy—Vested legacy—Payment ignoring trustees’ Disent:

It is a necessary eotisei|iienee of the conclusion that a gift has 
vested, that the enjoyment of it must lx* immediate on the Ixuieflciary 
lx*coining nui juris, and cannot he postponed till a later day unless 
the testator has made some other destination of the income during 
the intermediate |x*riod ; a trust «Vs discretion to defer payment will 
lx* ignored in the absence of such a provision.

I Wharton V. Mantel-man, [ 1 K9ô] A.C. 1S4I, applied.]
3. Wills (g III (14—138>—Devise and legacy—Construction — Re­

straint on ENJOYMENT OF LEGACY DURING COVERTURE.
Where the testator provides by a clause of his will for a vested 

legacy to his daughter, which would entitle her to payment over of 
the corpus notwithstanding certain trustees' discretion to defer such 
payment, and where by a later clause of the same will there is a re­
straint on the enjoyment of the corpus during coverture, the later 
clause will prevail, the words of the will bein£ satisfied if the re­
straint is limited to the contemplated coverture, so that when dis­
covered she may dis|x»se of the corpus as she pleases.

[Tullelt v. Armstrong, 1 Beav. 1, 4 M. & Cr. 377.] 
i. Uni-. (| 11104 138) Dkviri ind legacy Construction Legacy

TO MARRIED WOMAN WITH RESTRAINT ON ANTICIPATION DURING COV­
ERTURE—“PAID to her"—“Settled upon her."

A bequest to a married woman for her separate use absolutely with 
a clause restraining her from anticipation during coverture, doe* not 
depend upon whether it is a lump sum in cash or an income-bearing 
fund, hut upon whether the testator has shewn an intention that the 
trustees should k«x*p the projx*rty and pay only the income to the 
beneficiary; and in construing such a clause it is m iterial whether 
the money is to lx* “paid to her" or “settled upon her.”

| Hr Bon n, O'llallot an v. King, 27 Ch.I). 411, referred to.]
5. WiLUt (§ III (• 4—130U) )—Devise and legacy—Construction—C'y

PRES DOCTRINE.
The use of the word* "I wish” hv a testator may carry an obliga­

tory import and su flits* to create a trust.
1 Hr Hunting, |1IMH>| W.V 28.3; l.iddard v. lAdtlanl, 28 Beav. 200; 

Barker v. Bailor. .1 L..Î.X.S. (’ll. 98. referred to.]
34—H n.L.R

H. C. J.
1912

Dec. 10.
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ONT. II. WlIJJl (6 111(14—1 )—Hkhthaintb UUKINO COVKBTUBK—l'MOVKK AMI
l'RAOTlCAL K)KM OV 8KTTI.KMKNT.

II. C.J 
1912

l'pmi un nliHolutv lieque*! to a married woman vrvating a truwt t<> 
roatiaiii anticipation during vo ver turc, the pro|ierty should lie su dealt 
with that the income of the corpus should for the joint lives of wife

ItK
Hamilton.

and Inisliand Is- paid to her for life without power of anticipation; 
that if she should die in the lifetime of her husband, then the corpus 
should go as she should by will appoint, and in default of appoint­
ment to Iter next-of kin exclusively of her husband, and that if she 
should survive her husband, then the corpus should belong to her 
absolutely ; and to practical 1) carry tin- out the court may appoint 
a trustee of the settlement and direct that proper conveyances Is- made 
as settled by the court or a conveyancing counsel.

| /.r*7i v. //« <//<•//, li.lt. 4 Kip 122, applied. |
Statement Motion by trustee for an order construing the will of the 

Hon. Robert Hamilton under Con. Rule MS.
(}. 11. Watson, K.C., for the trustee.
U. .1. I/all, .nd S. T. Medd, for legatees.

Boyd. 0. Boyd, C..—By the will the testator intends and directs that 
distribution shall be made of part of his estate when his young­
est child attains 21 and his widow remains unmarried, but this 
was apparently frustrated by the income of the whole estate 
being required for the use of the widow during her life, and 
only upon her death in May, 1Î112, has the opportunity for mak­
ing a division of the estate among the beneficiaries arisen.

By the will the daughter on attaining 21, and after making 
provision for the widow, is to be paid one fourth part of the re­
mainder of his estate, with this proviso, that if the trustees 
should think it undesirable for any reason that the share should 
be paid, the testator authorises them to defer the payment of 
the whole or any part to such time or times as they may think 
best, and in the meantime to pay only the annual income arising 
therefrom to the child.

The testator then provides for a further division upon the 
death of the widow of that part of the estate set aside for her 
(which in the result proved to be the whole of the estate), and to 
dispose of it as mentioned in the paragraph preceding, and closes 
with a repetition of the provision that the trustees shall have the 
right to defer the payment of the shares of the children as in the 
preceding clauses mentioned.

If these clauses stood alone, the situation would be that the 
trustees are directed to pay to the daughter her fourth share, 
subject to their discretion in deferring the payment, and mean­
while paying only the income to the beneficiary.

I’pon this part of the will the question was raised whether 
the daughter has a present right to payment in full of the cor­
pus. ignoring the discretionary power committed to the trustees.

The other question raised arises upon the consideration of
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a later clause in which,the testator thus expresses himself; “I ONT.
wish all my money that my daughter Annie Seaton may inherit
from me should be settled upon herself so that in the event of In,.,
her marriage it will In* impossible for lier or her husband to -----
encroach upon the same.” ^ \untm

And the further question is still whether notwithstanding __
this “wish,” tin* money shall still be paid without restriction or 
condition to the daughter, who is now a married woman.

The will of the testator was made in October, 1 Hliti ; he died 
in January, 1893 : the widow died in May, 1912. The daughter 
Annie Seaton was born in May, 1873 ; a tained majority in 
1894 and married II.C. Hill in December, 1905. (Whether there 
is any offspring does not appear).

Upon the early clauses of the will as framed and standing 
per se, 1 think, contrary to my first impression, that the better 
view is that they are inoperative so far as regard any discretion­
ary control of the trustees to defer or withhold the corpus of 
the daughter's share. The law appears to he settled that a sum 
cannot lie given absolutely, coupled with a direction that the 
trustee of the money is to exercise a discretion as to the time 
and manner of payment. Such a scheme can he carried out 
effectively only by making the gift or legacy entirely dependent 
on the discretion of the trustee, or by means of a gift over to 
some other beneficiary. The matter was discussed as if it were 
a new point by Stirling. .1.. in A'# Johnston, 11894! 3 Cli. 304; 
a decision followed in lie liis/tin, 2 D.L.It. 044, 25 O.L.R. 033, at 
030, which was a filmed in the Supreme Court, He Hispin, Can­
aria 't rust Co. v. Davis, 40 Can. S.C.R. 049.

Hut the foundation of the rule is of older standing. The 
Court of Chancery has always leant against the postponement of 
vesting in possession, or the imposition of restrictions on an 
alisolute vested interest (per Lord Davey in Wharton v. Master- 
man, 118951 A.C. 180, at 198, and in the same case, at 192,
Lord llerschell deals thus with the doctrine : “That it was re­
garded by the Courts as a necessary consequence of the conclu­
sion that a gift had vested, that the enjoyment of it must be 
immediate on the lieiicficiary liecoming stii juris, and could not 
lie postponed till a later day unless the testator had made some 
other destination of the income during the intermediate period.”

The next point discussed was whether the married daughter 
was entitled to receive her full share, irrespective of the pro­
vision that “the money inherited” from her father should lie 
“settled upon herself,” etc. This later discretion, if it conflicts 
with the earlier one, must prevail according to the usual rule.
It perhaps does not so much conflict as deal with this testa­
ment of his bounty in another point of view; i.e., the element of 
marriage is introduced, and the desire is expressed to protect
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the wife from the control or influence of the husband. And 
what is arrived at is a partial restriction on the enjoyment of the 
legacy so that it shall not “be encroached upon,” i.e., alienated 
or anticipated during coverture. In this view this clause may 
well stand with and modify the other. That is to say, both yield 
this meaning: this money representing the share of the estate is 
to Ik* given to her as her own absolutely, provided only that «lur­
ing coverture she shall enjoy it to her separate use (i.e. settled 
upon herself), and so that it shall not be encroached upon by 
her or her husband during coverture. After coverture, the re­
striction ends and she has it as if unmarried.

The restraint is annexed to the separate estate only, and the 
separate estate has its existence only during coverture: Lord 
Langdale in Tulle tt v. Armstrong, 1 Beav. 1, and 4 M. & Cr. 
377. The words of the will are satisfied if the restraint is limited 
to the contemplated coverture which is now actually existing, 
and it may well end therewith : so that when diseovered. she may 
dispose of the corpus as she pleases.

Of the eases cited for the daughter Hr Hutchinson, f>9 L.T. 
490, is really in support of the view that the clause is valid. 
The gift was in that case to a daughter unmarried with a re­
quest that she should not sell or dis|*ose of any part, and it was 
held that this request did not act in derogation of the alwwdute 
gift to the daughter. There was no intention from the words 
used to indicate “that a restraint upon a relation was meant 
that would operate” only during coverture—there was no refer­
ence to the possible marriage of the daughter in that will. And 
the Court held that no such limited restraint was in the mind of 
the testator, but we find just the contrary as to this testator. 
So He Fraser (1897). 4i> W.R. 232, is a case decided with much 
doubt by Kekewich, J., who held that where a legacy was to be 
paid to a married woman for her separate use without power of 
antieipation the eases compelled him to reject these last words 
and to order tin* corpus to lie paid to her in the peremptory 
won Is of the will. He was giving effect to He Sown, 27 Ch. 
D. 411.

The rule there laid down (Hr Mown, 27 Oh.I). 411 ) was that 
when the bequest is to a married woman for her separate use ab­
solutely, with a clause n*straining her from anticipation, the ques­
tion whether that restraint is effectual does not depend upon 
whether it is a lump sum in cash or an income-bearing fund, 
but upon whether the testator has shewn an intention that the 
trustees should keep the property and pay the income to the 
beneficiary. And the whole decision turned upon the words of 
the trust which were to )>ay to the married woman. If these 
words were found in the later clause of this will, as they do 
appear in the earlier one, I should be bound by this ease also.
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But the words are different in the later clause, and they are the 
prevalent words : viz. the money is (not to he paid to her) but 
“settled upon her.” which in my opinion completely differences 
the present will from the others in the citations. Comment has 
been on the word used, “I wish,” as not being suflieient
to create a trust: it may carry an obligatory import, and it has 
been used by the testator in the context of the will in that sense ; 
Ur Bunting, 1909, W.N. 283, pi r Joyce, .1., and LitMard v. Lid- 
ilard, 28 Beav. 266; Uarkir v. Bolton, 5 L.J.N.S. Ch. 98, is by no 
means as strong a case as this. The other words “settled upon 
herself” have a well-known testamentary significance. For 
instance the form of settlement involved is shewn by Loch \. 
Ilaghfi, L.R. 4 Eq. 122, where the discretion was to “settle” the 
daughters’ shares upon themselves “strictly.” That was ex­
tended by the Court to mean that the property should Is* so 
dealt with that the income of the share should for the joint lives 
of wife and husband Im* paid to her for life without power of 
anticipation : that if she should die in the lifetime of her hus­
band, then her share should go as she should by will appoint, 
and in default of appointment to her next of kin exclusively of 
her husband, and that if she should survive her husband, then 
the share should lielong to her absolutely.

Some such form is applicable to the present ease: there 
should be a trustee of the settlement provided, and proper con­
veyances settled by the Court or a conveyancing counsel if the 
parties cannot agree: to whom the trustee of the will may dis­
charge himself by a transfer of the fund.

This is a proper case for the estate to bear the costs to 1m* 
taxed.
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Jmlgmi nl accordingly.

GRAHAM v CARDINAL

Quebec CoMrl of Krriru\ Tellier, Archibald, Martineau, JJ.
.Montreal, Xonmbcr MIL1 2.

1. Evidents ($ Il K—317)—Meaning or “child"—Qvs. akt. 980.
1 Although the won I “child" in 9so mean* not only child in the 
first degree, lint nil descendants, this presumption of law may he re­
butted by other proof of the intention of the testator in making the 
will.

2. Wills if II II—170)—Tint: ms sxrisr or kxmttobsiiii*—Meaning or
“< EH im.,

Where a testator fixes the date of expiry of executorship of hia will 
aa “at the age of majority of the eldest of my said children up to 
which date my projierty will remain in the hands and under the ad 
ministration of my testamentary executor." this clause cannot la- 
interpreted an extending the word “ child” to the g rand-children in 
case the eldest child should lie dead.

[.fm.vuf v. Ihcnrri*, | 1904 | A.C. 2<IS. followed. |
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Appeal by the plaintiff from the judgment of the Superior 
Court, DeLorimier, J.. rendered at Montreal on March 10, 1911, 
dismissing his action to compel the defendant to render an 
account of her administration as testamentary executrix and 
to give up possession of all the property which the defendant 
held under such executorship.

The appeal was allowed.
,/. C. La mol hi, K.C., for the plaintiff, appellant.
J. Adam, K.C., for the defendant, respondent.
Archibaij), J. :—This is an appeal from a judgment which 

has dismissed the plaintiff's action.
The plaintiff’s grandmother, Dame Azilda Ledoux, wife of 

%oti<|ue Ledoux. made her will at Montreal on tin* 14th Sep­
tember. 1895, and died on tin* Kith September, 1905. In her 
will she made a clause as follows :—

I give ami hvtpienlh to all my children, I urn anil to lie horn of my 
marriage with Zotiijiie Ledoux, all my goods of every description, to 
he divided between them in «spoil portions, making them my universal 
legatees, hut to take possession only at the age of majority of the 
eldest jf my said children, up to which date my property will remain 
in the hands and under the administration of my testamentary execu­
tor. hut the revenues are to he employed for the education of my 
children.
It was then provided that, if it should happen that any of 

her said children should die before attaining the age of major­
ity and without legitimate descendants, it was her intention 
that the part of such one deceasing should accrue to the others, 
and so on. until the last one should die without leaving any 
legitimate heirs; but in ease of all dying without leaving legiti­
mate heirs, she willed the property to her mother, Dame Marie 
Cardinal, the defendant, whom she also constituted her testa­
mentary executrix, and whose power she continued beyond the 
year and a day. and until the eldest child of the testator should 
become of age or 1m* married.

It seems that when the will was made, although several chil­
dren are mentioned, there was only one then Iwirn, viz., Blanche 
Ledoux. who was born in 1883 and died in August, 1905. at the 
agi* of 21 years and some months; but she had previously mar­
ried the plaintiff and they had a daughter, Jeanne, to whom 
plaintiff was appointed tutor and who brings action for his 
daughter, alleging that the condition extending the right of the 
defendant to net as testamentary executrix became caduque by 
the death of Blanche Ledoux before her mother, and that, at 
the death of the mother, if the defendant had any right to 
become testamentary executrix at all. it was only during IIn­
time allowed by the will for the execution of the will, viz., one 
year, which has expired, and the action seeks to compel the
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defendant to render an account and to give up to the plaintiff QUE 
in his quality all the property of which defendant, took pos- 
session as such testamentary executrix. 1912

The defendant claims that the execution of the will has not 
yet been finished in accordance with its tenus; that defendant 
has a right to remain as testamentary executrix until tin* major- Cardinal. 
ity of Jeanne Trahan, and she cites art. 980 of the Civil Code Arrj^j^ 3 
to indicate that the word “child” in law means not only child 
in the first degree hut all descendants. Art. 980 is as follows;—

In MuiltcrH of prohibition to ulli nntv it* well iih In substitution» mid 
in iloimtioiis mill le^ucies in yenerul. the term “chilli” or “griuul 
child” employed «lone, whether in the disposition itself or in » eon 
dition, applies to all descendants.
Indeed, there is no doubt of that at all : that is to say. that 

if the bequest in the will was worded, “to the child of such and 
such a person,” in case of the death of this child leaving heirs, 
it would extend to the heirs, grandchildren or great-grand­
children as the case might be. Hut this is only a presumption 
ot law and may be rebutted by other proof of the intention of 
the testator in making the will. In this instance, the words used 
are “the eldest of my children,” and they are used, lot for 
the purpose of making a disposition, hut for the purpose of estab­
lishing a date when the execution of the will will cease.

Now, as a matter of fact, the child in question did attain 
the age of majority before she died. but. at that time the tes­
tatrix was not dead nor hail the defendant, as a matter of 
course, entered into possession as testamentary executrix. When 
the testatrix died there was only living the young child, daugh­
ter of Hlanche Led oil x, who at that time was some three or four 
years of age. The whole question in this case is. whether the 
terms of the will containing the executorship of the defendant 
to the time when the eldest child of the testatrix shall have 
attained the age of majority, an* to be interpreted as extending 
to the grandchildren in case the eldest child should be dead. The 
judgment has held that that course is to be followed.

I cannot think it possible that that could have been the 
intention of the testatrix. The testatrix was speaking of her 
mother. She could scarcely have thought she would live from 
generation to generation so as to be able to execute the will dur­
ing the life of her great-grandchildren and up to the time of 
their attaining the age of majority.

Hut the article of the Cotie speaks of the word “child” used 
alone. Rut it does not speak of the same word used in connec­
tion with limitative words, such as “oldest child,” as in this 
case. I don’t set1 how it is possible to suppose that the testatrix 
could have had in her mind anything else than the child which 
was then living, and which she called the “eldest child.” This 
matter has !>een determined by the Privy Couneil, not in oon-
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neotion with a ease which camp from this province, but in con­
nection with a ease which came from Jamaica. As it refers to 
the proper interpretation to lie given to words, it may be said 
that the judgment of the Privy Council upon similar language 
to that used in this case, would 1hi of the same force as if the 
case had actually come from this province. It was the case of 
Amyot v. Dwarria, [1904] A.C. 208. Sir Fortunatus Dwarris 
made his will, in which he bequeathed a property known as 
“Golden Grove,” to his wife during her lifetime. Then fol­
lows this clause :—

But immediately from ami after the ileveime of my Haiti wife, to the 
«•blent non of my sister, Frances MeKenml (lilmey, ami hi* heir* for­
ever, be ami they taking ami bearing the name of Dwarria.
The will did not create any residuary legatee of this prop­

erty. It happened that the eldest sons of the testator's sister 
were twins and were Isith living at the date of the will, but 
both dead when the testator died, lx*fore the will came into 
operation. But when the testator died, there was another son 
born, John Gibney, hut he, again, died before the testator’s 
wife, who had the use of the property during her lifetime. The 
property then went into the hands of the fourth son, who sur­
vived the testator’s wife. The question, then, which the Court 
had to decide there was, whether the eldest sons to whom the 
bequest was made, having died without issue before the testator 
died, the property had been willed at all. or whether it was in 
the general estate of the testator, to come to his heir-at-law. 
The judgment of the Privy Council was pronounced hv I xml 
Macnaghten. He said :—

The |K>in| raised on thin appeal in a very short one, ami. in their 
lordships’ opinion, fr«*e from difficulty. The «piestion, Niieh an it in, 
turns on one pannage in the will of 8ir Fort mint us William Dwarria. 
After certain limitations which have failed or determined, he disposed 
of a property called “Golden Grove” by giving it in these word*: “to 
the eldent non of my sinter, Frances Me Ken ml Gibnt-y, and his heirs 
forever.” It np|n*nrs that, when the t««stator made his will, Mrs. Gib­
ney had two sons. There was, therefore, in existence at that time a 
person answering the description of the “eldest son” ofi his “sister 
Frances.” It was contended that the word “eldest” was not pro|«erly 
applicable to the elder of two |«ersons, and that, if the testator had 
really meant Mrs. Gibney’s first born son, he would have said “elder," 
not “eldest.” In their lordships’ opinion, that objection savours of 
liyjiercriticism. If a man has two sons, and only two, the ordinary 
way of speaking of the first liorn, if not designated by name, is to 
call him the eldest son of Ho-aml-so. There lieing then a person in 
existence at the time, answering the description in the will, their 
Lordships are of opinion that that |«erson, though he died afterwords, 
in the testator’s lifetime was the object of the testator's liounty. There 
Is nothing in the context to warrant any departure from the proper 
and ordinary meaning of the words employed.
It wonis to mo that that dooision, indicating as it dnos what
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the opinion of the Privy Council would he upon this case if it 
went there, constitutes really a decisive ground for holding that 
the word “eldest child,” as used in the will in this case, means 
the child who was then living and was the eldest child of the 
testatrix.

I am of opinion, therefore, that the judgment under review 
has erroneously interpreted the clause of the will in question, 
and that, instead of dismissing the action, it ought to have 
maintained it and condemned the defendant to make a final 
account of her administration, and to turn over to the plaintiff, 
as tutor for his minor child, the whole of the property received 
by the defendant under the testament of A/.ilda Ledoux.

I Maint iff to have costs in both Courts.
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Appeal allowed.

QUESNEL v EMARD and CITY OF MONTREAL QÜE.
COTE v. EMARD and CITY OF MONTREAL

Quebec Court of ftcricir, Tellier, DcLorimier, mill Hruneau, J.I. 1012
Montreal, November 22, 1912. —

1. Municipal corporations ($1!G 2—223)—Liability for nkolhsexvb in Xot '
KIRK DEPARTMENT.

A municipal corporation is not liable at law for damage* resulting 
from the destruction of the property of its ratepayers by tire as a 
result of an inefficient fire department, unless such tire were the direct 
result of a tort formally authorized by such municipality.

2 Kirk department ($ Î—5)—Necessity or establish!xa kirk depart­
ment—Quebec statutes, 1903.

The power given to cities and towns (Que. statute of 1903) to 
establish and maintain a lire department, is a fnculative power and 
does not compel them to protect the property of its ratepayers in case 
of fire or make it responsible for fire losses.

3. Waters ($ III B2—190)—Duties and liabilities or water companies
—quantity—Ordinary needs—Extinguishing pires.

A company or other person obtaining a franchise from a municipality 
to supply it with electric lighting and all the water ‘ ‘ necessary for 
the needs of the town,” undertakes a supply of what is necessary for 
the ordinary needs of the ratepayers, and not the water required to 
put out any fire breaking out in the municipality; and hence is not 
liable in damages for fire losses occurring as the result of an insufficient 
water supply.

4. Corporations and companies ($ I A—3)—Municipality orantino
KRANCHI8R—POWER OK «IRANTEE.

A person to whom a franchise to supply water to the citizens of a 
town is granted bv a municipal corporation cannot have any larger or 
greater responsibility than the corporation would have had. had it 
itself exercised the powers delegated.

| UroUHHcau v. City of Quebec, 42 Que. 8.C. 91. followed. |

These wore actions in damages for fire losses directed Statement 
against the municipality of Ville Emard and the St. Paul 
Electric Light and Power Co. The ease was heard by Green-
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shields, J., assisted by a jury, and he referred them to the Court 
of Review for deeision on June 23, 1911.

The aetions were dismissed.
J. A. Robillard, K.C., for the plaintiffs.
•/. L. Cfdras, for Ville Kmard.
/»’. Gcncst, for the St. Paul Electric Light ami Power Co.
In both eases the same judgment was delivered by the Court.
November 22, 1912. DeLorimier, J. (translated) :—This is 

an action for $1,756.50 damages alleged to have been suffered 
by the destruction of a building belonging to the plaintiff 
within the limits of Ville Kmard as a result of a fire which 
occurred on March 14, 1910.

The action was brought against Ville Kmard, against L. J. 
Marchand, the original grantee of a franchise for the lighting 
and pumping of water in Ville Kmard and also against the St. 
Paul Electric Light & Power Co., the transferee of Marchand.

The case was tried before a jury, which brought a verdict 
of $700 in favour of the plaintiff, but the trial Judge, owing 
to the importance of the legal questions raised by the parties, 
reserved the whole case for the deeision of this Court according 
to the terms of C.P. 491.

The plaintiff alleged that he was a ratepayer of Ville Kmard 
when the building wherein he dwelt was burned and caused 
him damages in the sum of $1,756.50; that these damages were 
due to the negligence of the defendants, who failed to fulfil 
their obligation to furnish the necessary quantity of water for 
the needs of the ratepayers ; that Ville Kmard had a fire sys­
tem, but at the time of this conflagration there was no water in 
the reservoir of the aqueduct tielonging to the St. Paul Electric 
Light & Power Co., and it became impossible to tight the fire; 
that this negligence was known to the Ville Kmard, and that it 
ought to have compelled the owners of the aqueduct, who had a 
thirty-year franchise in virtue of a by-law, to fulfil their obliga­
tions...........

The three defendants pleaded separately. In order to pro­
perly understand and appreciate these defences, the following 
facts should be remembered ;—

On Decern tier 11. 1903, the village of Boulevard St. Paul, 
to-day known as Ville Kmard. passed a by-law providing for 
the building of an aqueduct and of a tariff for water rates. . . .

In 1907 the village of Boulevard St. Paul, in virtue of by­
laws later sanctioned by the Provincial Legislature, conceded 
to the defendant Marchand, in consideration of $2,000 per year, 
a thirty-year franchise for the supplying of electricity to the 
town and for the pumping of water...........

On April 25. 1908. by 8 Kdw. VII., eh. 103 (Que.), the vil­
lage was erected into a municipality, according to the provisions
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of tho Cities nnd Towns Art, 1903, and amendments, under 
the name of “Ville Kmard.”

This statute contains the foregoing by-law granting to Mar­
chand the said franchise. Section 28 of this statute provides 
that Ville Kmard shall enter into a contract according to the 
provisions of this by-law with Marchand. Section 22 of the 
by-law reproduced in the statute states that the said Marchand 
may cede and transfer all the rights and privileges to him 
conceded by the by-law, provided the transferee oblige himself 
to fulfil all the obligations thereof. Section 23 of the by-law 
defines the obligations of Marchand as follows:—

Diirimt le terme île trente Minées plus hunt mentionin', le «lit I.mirent- 
JiiHtinicn Mnrvhimil, ne* successeurs ou uyants-cmisc, devra ou devront 
fournir fi scs ou leur* frai*, le |iuuvoir électrique, la main d'oeuvre et 
le* autre* accessoire* nécessaires au pompage de l'eau de l’aqueduc du 
dit village, et le dit village paiera, de ce chef, chaque- trois mois, au 
dit L. J. Marchand, ses successeurs et ayants cause, une somme équiva­
lente it ♦-.000 par année, savoir: $500 par trois mois.

This section then adds:—
L'eail dont il est question dans la présente clause est toute IVau qui 

pourrait se dépenser dans la municipalité.
Accordingly. Marchand and the said Ville Kmard entered 

into a contract based on the said by-law on June 17, 1908, before 
notary. Later on. Marchand ceded his rights and obligations 
to the St. Paul Electric Light & Power Co., and it was this 
company which, on March 14. 1910, supplied light and pumped
water for Ville Kmard............

The three defendants pleaded as follows:—
’the Ville Kmnrd admitted that ... at the time of the fire it 

was the owner of a fire department, hut that this department was not 
complete, although as complete and ctlicient as the municipal finances 
allowed ; that the men in charge of this department are mostlx volun­
teers paid hy the municipality according to its means; that under the 
circumstances neither the defendant nor its employers were guilty of 
any neglect ; that the fire and the damage* resulting therefrom were 
due to irresistible force; and that the defendant cannot hv held resiHin- 
silde for any damages resulting from any defect in its lire system, 
inasmuch as it is not hound and cannot le hound and obliged to main­
tain any fire department. . . .
As the plaintiff hits not persisted in his demand against 

the defendant Marchand we need not take up his position in 
the present appeal.

The St. Paul Electric Light & Power Co. for defence denied 
the allegations of the plaintiff, denied it was responsible for 
the diunages suffered and averred that when the fire broke out 
the reservoir was full of water and that if the water failed 
later it was due to irresistible forte and to the destruction of 
the connecting wires of the company defendant.

Since the institution of the present action Ville Kmard has
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become annexed to the city of Montreal, hence the appearance 
of the city of Montreal in the record as defendant by reprise 
d'instance.

After hearing the evidence the jury brought a verdict in 
favour of the plaintiff in the .sum of $700.

Thereafter the defendants moved, amongst other things, that 
the action !>e dismissed on the ground that the evidence could 
not justify this verdict inasmuch as no lien de droit existed
between the plaintiff and the defendants.............. The trial
Judge, as already stated, reserved the case for our decision.

We do not deem it necessary to examine the questions raised 
regarding the proceedings before the jury nor to express an 
opinion as to whether this case was susceptible of being tried by 
jury; the important question is as to whether there is a lien de 
droit between the parties such as to render the defendants 
legally responsible, towards the plaintiff, for the damages 
claimed. It is evident that in the absence of such a lien de 
droit the action must fail whatever may l>e the verdict (C.l\ 
459).

As regards the responsibility of the defendant. Ville Kmard,
and of the city of Montreal by reprise d'instance............it is
evident that there can lie no other responsibility than that which 
may have existed at the time between the plaintiff and Ville 
Kmard.

If we refer to the Cities and Towns Act of 1903 and amend­
ments which, at the time of the fire, governed the obligations 
of the municipality, we find therein no provisions which might 
compel it to protect the property of the ratepayers in case of 
fire or which might make it liable in damages to the ratepayers 
for the losses they might suffer as the result of tires. Nothing 
in the law or in the statutes imposed on Ville Kmard the obliga­
tion of t>ecoming an insurance company for the purpose of pro­
tecting the property of its ratepayers or for that of paving them 
fire losses. Under the law as it stands, the municipality had 
the right of adopting by-laws for the organization of a fire 
department. When such power is exercised it is exercised only 
as a facultative power and does not impose on the municipal 
corporation the obligation of indemnifying its ratepayers for 
fire losses.

The taxes which may then be levied are only levied for the 
purpose of defraying the cost and expenses of such fire depart­
ment. If municipal corporations were to tie responsible for 
fire biases, these small taxes could not liegin to suffice to cover 
the possible loss of a large fire, and the law would, in such a 
cose, have to authorize municipal corporations to enter into the 
insurance business.

The fire department of Ville Kmard was similar to that of 
many other localities in the province. The system was as
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officient as the town finances would allow, but none the less was 
absolutely incomplete. When a fire broke out in the town the 
citizens united in their efforts to fight it. The two or three 
firemen then in the town’s employ were not experts, nor was 
their only duty that of fire fighting.

It is our opinion that the jurisprudence has established it 
that the imperfections of these fire departments cannot give rise 
to a liability in damages on the part of a municipal corpora­
tion sued by a ratepayer as a result of the burning or destruc­
tion of his property. Naturally, this jurisprudence does not 
cover the ease of the liability of a municipal corporation by 
reason of a tort formally authorized by it which could be the 
cause of a fire.

On March Ifi, 1897, Jette, J., in Le'pine v. Town of Maison­
neuve, rendered a judgment on the following grounds :—

Attendu que bien que pur certaines dispositions de la Charte de la 
ville défenderesse et du statut contenant les clauses générales des cor­
porations de ville lu défenderesse ait le pouvoir <l'établir un service 
spécial pour la suppression des incendies et pour fournir l’eau à la 
dite municipalité aucune obligation légale ne lui est néanmoins imposée 
à cet égard.

Attendu que si, en régie générale l’omission comme la commission 
peut imposer responsabilité, l'omission ne devient cependant légale­
ment imputable que loruq'il y a obligation d’agir.

Attendu que cette obligation n’existant pas dans l’espèce, la défende­
resse ne saurait être tenue responsable de la perte éprouvée par le 
demandeur.
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In the case of lloy v. City of Montreal (2 Que. S.C. 305) 
it was held that:—

I*e pouvoir accordé à une corporation municipale de faire des règle­
ments pour une certaine fin est une attribution législative, qui n 'impose 
aucune responsabilité civile, si elle n’est pas exercée et que le fait 
d’avoir passé un règlement ne change pas la position d’une corpora­
tion municipale et ne la laisse pas moins libre soit d'en exiger l‘exécu­
tion, soit même d’en décréter le rappel pur et simple, si elle le juge 
à propos.
On June 28, 1912, in the case of Itrousseau et al. v. The City 

of Quebec, 42 Que. S.C. 91, the Court of Review at Quebec, 
MeCorkill, Malouin mid Cannon, JJ.. laid down the very same 
principles. This was an action in damages for $14,5(H) brought 
against the city of Quebec by reason of the death of a person 
asphyxiated in a fire that occurred by night in his house. The 
trial was had with a jury, who returned a verdict of $2,000 
against the city. The plaintiffs based their right of action on 
the following allegations: That the city of Quebec could and 
should do everything necessary for the protection of the life 
and property of its citizens and levied taxes for this purpose; 
that it had not provided itself with the most modern and 
effective means of salvage ; that the firemen did not respond to
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the alarms rung in as promptly as they should ; that those who 
eame did not bring the necessary appliances and apparatus 
which elementary prudence commanded; and that the fire sta­
tions were not even provided with life saving nets, although 
such had been bought long before the fire, but had been allowed 
to remain in a vault in the office of the city clerk. The trial 
Judge referred the ease for the decision of the Court of Review. 
Malouin, J., in review, spoke in part as follows;—

lia charte de la défende reste ne lui impose pas Politisation d’orga­
niser nn système de protection contre le feu, elle lui eu donne simple­
ment le pouvoir; ce pouvoir est fucultatif. Si elle en use, peut on 
raisonnablement dire que l'imperfection de son système de protection 
peut donner ouverture contre elle à une réclamation en dommage ? .le 
ne le crois pas. Dans la cause de Bélanger v. La Ville de Saint Louie, 
41 (juc. 8.C. 366, l’IIon. .luge < barbonneau s’exprime comme suit, 
à ce sujet : La protection des bAtiments contre les incendies a tou­
jours été considérée, par notre jurisprudence comme un pouvoir facul­
tatif des corporations municipales, ne créant pas pour elle une obligation 
dont l’inéxcvution entraînerait In responsabilité pour les dommages. . .

Et dans la cause de Authicr v. La Cnrp. de la Ville de l'Axxomption 
(9 Rev. de dur. p. 380), le Juge DeLorimier s’est exprimé comme suit ; 
1.H corporation défenderesse est réglée par les dispositions du Code 
Municipal. Il n’y a, en loi, aucune obligation pour la défenderesse 
d’avoir un aqueduc pour préserver do l’incendie les propriétés des 
contribuables, ni même d’avoir des pompes, un corps de pompiers 
réguliers, ni un système spécial pour éteindre les incendies. La cor­
poration défenderesse n'était pus en faute de laisser s’éteindre le 
privilège qu’elle avait accordé en 1871, lorsqu’elle agissait dans l’exer­
cice d’un pouvoir purement discrétionnaire, et. n 'était pas aux obliga­
tions d’une compagnie d’assurance. A l’égard du demandeur, et des 
puits, ou toutes autres choses connexes à un système d'aqueduc, propres 
à prévenir les incendies.
We have therefore come to the conclusion that there is no 

lien de droit between the plaintiff and the defendant and that, 
the verdict to the contrary notwithstanding, the action must 
be dismissed with costs.

Now, as regards the St. Paul Electric Light & Power Co. : 
In order to hold this company responsible for the fire the plain­
tiff must establish a Hen de droit between him and the com­
pany............ We fail to see how a party who has undertaken
to pump water into a specified reservoir and who has under­
taken nothing else, can be held responsible for damages result­
ing from a fire in the house of a ratepayer of the municipality 
which is supplied from this reservoir. In order to hold the com­
pany liable, as being in the rights of Marchand, the plaintiff 
would have to shew that the municipal corporation of Ville 
Emard was itself bound to protect him against a fire occurring 
at or near his place and that the defendant Marchand had 
assumed such obligation both as regards him, the plaintiff and 
the corporation of Ville Emard. Ville Emard was in no wise
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bound to put out a fire in plaintiff’s premises. And the com­
pany defendant, in assuming Marchand’s obligation of pumping 
the water necessary for the needs of the town, must he presumed 
to have understood this as meaning the water necessary for the 
ordinary needs of the ratepayers, and not the water required 
to put out any fire breaking out in the municipality. The com­
pany defendant cannot he presumed to have assumed an obliga­
tion which did not exist as regards Ville Emard. We have 
cited authorities on this point, and to this effect: that muni­
cipal corporations are not obliged to protect property against 
fire; that they have in this regard merely a facultative power 
which does not create an obligation, the inexecution of which 
would entail their liability in damages for tire losses: Voilures 
v. City of Montreal, 33 Que. S.C. 250; Brousseau v. City of 
Quebec, supra; 1074.

For these reasons we are of opinion that there is no lien de 
droit between the plaintiff and the defendant company, and 
that, non obstantcr veredicto, the action must lie dismissed, with 
costs.

Actions dismissed.

QUE.
cTr.
1912

Quesnel

DeLorlmlrr, J.

JACOBS v. WENER. QUE.
Quebec Superutr Court, Mercier, J. Montreal, Son mbrr 2.1, 1012. g q

1. Solicitors ($IIC—30)—Compensation of solicitor by client—Que- 1012
BIX* practice. ------

The tnrifT of advocate* for the Province of Queliec does not apply Nov. 25. 
ns between solicitor and client, but only as between the successful 
attorney and the losing party.

2. Solicitors ($ II C—30)—Advocate acting as arbitrator—Recovery of
fees—Quantum meruit.

Where an advocate acts as arbitrator nnd mediator at the request of 
his client, and without being appointed by authority of the Court, he 
is entitled to recover his fees from his client on a e/iiantum meruit basis 
irrespective of the tariff for advocates.

3. Solicitors ($ IIC—30)—Acting as arbitrator at client's request.
Services rendered by an advocate as an arbitrator at the request of 

his client are professional sendees of an advocate and are recoverable 
as such.

This was an action for $500 for professional services rendered statement 
by the plaintiff, who was a practising advocate in connection with 
an arbitration.

The action was maintained.
O. C. Copineau-Couture, for plaintiff, referred to Chcrricr v.

Titus, 7 L.C.R. 402; Christin v. Lacoste, 2 Que. Q.B. 142. mid 
annotations; Cattle v. Holt, 32 Que. S.C. 323.

./. U. Whelan, for defendant.
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Mercier, J. :—The defendant contested the suit, alleging that 
the plaintiff and one of his colleagues. Mr. Maxwell Goldstein, 
K.C., had been jointly named as arbitrators and mediators to 
decide certain difficulties existing between him. the defendant, 
and one Ginsberg, his partner, arising from the dissolution of a 
partnership business which they had carried on under the name 
of “A. M. Wener and Company”; that the plaintiff and Mr. 
Goldstein had rendered their award on April 15th, 1912, and that 
no other services were rendered other than those of arbitrator 
and mediator.

It is therefore claimed by the defence that the plaintiff’s 
action for professional services is unfounded, his only recourse 
being an action to recover fees due him as arbitrator.

The plaintiff answered that the services referred to covered 
a period extending from the 9th of February to the 4th of May, 
1912, and that all such services were rendered at the defendant’s 
personal request and solicitation.

The defendant in his plea admits that the plaintiff is a mem­
ber of the Bar of the Province of Quebec, and it appears of 
record that the plaintiff is one of His Majesty’s counsel for this 
province.

1 am of the opinion that the defendant’s claim that the plain­
tiff has no right in this case to sue in his quality of attorney, but 
only as arbitrator, is unfounded in law.

It appears from the statement of account that the plaintiff 
acted for the defendant, not only as arbitrator, but also as 
attorney, and that in acting as arbitrator in the interests of the 
defendant he was also acting in his professional quality of advo­
cate.

The plaintiff did not rentier his services in the present case 
in virtue of the provisions contained in arts. 411-413 C.P., nor in 
virtue of the provisions of arts. 1431-1444 C.P., and if any provi­
sions of the (,ode of Procedure could apply to this case we should 
rather look to arts. 413 (a) to 413 (j), which were introduced by 
the statutory amendment known as 9 Edw. VII. eh. 74, sec. 2.

It follows, therefore, that the duties which the plaintiff ful­
filled as regards the difficulties between the defendant and his 
partner, cannot be assimilated to those of ordinary arbitrators 
appointed by the Court, or appointed by consent, of the parties 
under the authority of the Court.

According to art. 413 (a) C.P., in matters of arbitration by 
advocates, as provided therein, the demand made in writing by 
the interested parties for the appointment of such arbitrators 
should mention the amount which the parties have agreed to pay 
to each arbitrator.

This proves conclusively that a lawyer acting in such capacity 
is not subject, as regards his fees, to the general tariff of advo­
cates, and therefore the defendant’s claim, put forward at the
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hearing (although it was not raised in the written pleadings), 
to the effect that the plaintiff could only base his suit on art. 
77 of this tariff, is ill founded.

Besides art. 77 of the tariff of advocates’ fees must In? inter­
preted restrictively. It cannot, in any ease, l>e extended beyond 
the eases which it covers, and cannot prevail against the provi­
sions of art. 413 (a), which are special provisions, and which 
were enacted subsequently to the promulgation of this tariff.

Moreover, this tariff is not applicable as between solicitor and 
••lient, but only as between the losing party and the attorney of 
the successful party.

The circumstances proved of record, which preceded the arbi­
tration in this ease, and the contents of the documents referred 
to as “agreement of dissolution” and ‘‘submission to arbitra­
tion” shew that the intention of the parties was to leave the settle­
ment of their difficulties to their attorneys rather than to their 
own personal settlement, and shew, moreover, that the Court or 
tribunal which was then constituted for this purpose was rather 
a Court of mediators and amiables compositeurs, than a regular 
< ourt of arbitration, constituted under the sanction and authority 
of the Superior Court.

1 am of opinion that the plaintiff in this ease was in nowise 
restricted by the provisions of the tariff or advocates’ fees as 
regards the value of his services, and that he is entitled to claim 
from the defendant the entire amount of the fees due him iu his 
qualities of advocate and arbitrator.

The defendant does not plead that the professional services 
rendered him, as detailed in the statement produced, were exag­
gerated as to their quantum.

The plaintiff has fully proven the services covered by his 
account, and consequently 1 hold that the action must be main­
tained anil the defendant condemned to pay to the plaintiff the 
sum of $500 as prayed for.

Judgment for plaintiff.

BERNARD v. PELISSIER et al.

(JinInr ('ourt of Kina'* Bench. Arvhnmbcault. C.J.. Trenholme, Lavcrgne, 
Cron*, ami Carroll. ././. Montreal. October 31. 1912.

1. Partnership (I VI—27)—Law firm—Ermt ok appointment of mem-
BE* OK To OFFICIAL POSITION—RlGIIT OK CO PARTNERS TO KX1CCUTE 
ON A JUDGMENT.

A law firm Is a civil partnership and when one of the partners re­
tires from the firm on his appointment to an official position, hie co-part­
ner may execute on a judgment in the name of the partnership, but only 
for his share, unless the retiring partner's interests have been properly 
transferred to him.
35—8 D.I..R.
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PELISSIER.

Statement

Dominion Law Reports. [8 D.L.R.

•2. Limitation of actions (g IVC—107)—Interruption of stati te—Re­
moval ok it a K—Letter from solicitor to client.

A letter written by a client to his solicitor requesting him to look 
after his affairs once more ami enquiring as to the amount of hi* the 
client's past indebtedness constitutes an interruption of pre­
scription as regards such indebtedness, but does not constitute a 
renunciation to prescription acquired.

3. Garnishment (§ I ('—23)—Seizi kf. of money of client in solicitor's 
hands—Proof of indfutednesh of oarxishee to debtor.

Where a creditor seizes in the hands of solicitors moneys alleged to 
lie due and owing to his debtor and the solicitors declare that such 
debtor is their client and owes them more than they owe him. tlie 
seizing creditor can have no more rights than his debtor, and in order 
to have such seizure maintained must bring certain and conclusive 
proof that the garnishee* are really indebted to hi* debtor.

Appeal from the judgment of the Superior Court for the 
district of Montreal. Pruneau, J., rendered on June 30th, 1910. 
dismissing the plaintiff’s contestation of the garnishees’ de­
claration.

The appeal was dismissed.
E. Lafieur, K.C., and A. Geoffrion, K.C., for 
G. Lamothe, K.C., for respondents.
Carroll, J. (translated) :—The appellant, a creditor of one 

Carbonneau, in his quality of attorney distrayant in a case of 
Baumar v. Carbonneau, issued in 1904 a saisir-arret against 
money in the hands of the Royal Trust Company.

This company had gone security for Carbonneau in the 
Court of Appeal at the request of his attorneys, Messrs. Pélis­
sier, Wilson & St. Pierre, firstly on April 14th, 1903, for $300, 
and again in June 25th, for $700. The attorneys had deposited 
an amount equal to that of the bond.

The company declared that it owed nothing to Carbonneau 
and then, when its declaration was contested, it alleged that the 
amount of the deposit was to be refunded to the attorneys with 
whom it had contracted. This plea prevailed in the Superior 
Court, the judgment of which was confirmed by this Court.

The appellant then turned against these attorneys and is­
sued a seizure in their hands.

They declared they did not owe anything.
This declaration is contested and at paragraph 29 of his 

contestation the appellant says that the partnership garnished 
“a crédité, ou a eu à créditer Carbonneau de $6,600, et l’a 
débité, ou a eu à le débiter de $6.537, laissant non affecté un 
reste de $62 des sommes reçues, lequel reste, ajouté aux dé­
pôts du dit Carbonneau, remboursés ou remboursables à leur 
société, formait un reliquat d’au moins $1,600 dont ils auraient 
du déclarer devoir conjointement et solidairement le rembourse­
ment à leur mandant, défendeur saisi en cette cause.”

The garnishees answered this contestation by saying that

^044
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they owe an accounting only to their principal, Carbonneau, QUE- 
and that in any event Carbonneau is their debtor a id not their K u 
creditor. 19V>

Both parties went to proof. Mr. Bernard produced an ae- ----
count “B,” which he claims is taken from the ledger of the l{ER|NAR" 
partnership garnisheed. On the other hand tli<* partnership has Pki.issiir. 
filed several accounts, one of which, account “A.” shews the ~*
debits and credits as regards the old firm of St. Pierre, Pélissier 
& Wilson. This account, according to Mr. Pélissier, shews the 
transactions from 1891 to 1902, the period at which Mr. Justice 
St. Pierre was appointed t-o the Bench.

According to Mr. Bernard, Carbonneau left the country in 
1897, and since that date the firm of St. Pierre, Pélissier & Wil­
son has taken no action against Carbonneau And if any fees 
and disbursements were due they have become prescribed.

The garnishees invoke interruption of and also renunciation 
to prescription by Carbonneau. This renunciation occurred in 
the following manner: in 1902, Carbonneau wrote asking Mr. 
Pélissier to look once more after bis affairs and at the same time 
enquired how much he owed. In 1903 another letter came from 
Carbonneau asking for a list of costs due. Mr. Pélissier sent 
this list and in reply Carbonneau sent money. Mr. Pélissier adds 
that Carbonneau was satisfied with the account.

Does this constitute renunciation to prescription? I am of 
opinion that it constitutes an interruption of prescription, but 
not a renunciation to acquired prescription. For these letters 
certainly constitute a commencement of proof in writing; as 
this is a civil contract proof of interruption of prescription may 
be made with a commencement of proof in writing, but there is 
no renunciation to the five years’ prescription enacted by the 
Civil Code.

A renuneiation to prescription is a new contract which must 
contain the elements thereof in this case a promise to pay the 
debt due. Carbonneau’s long silence, and the fact that he never 
complained, are evidence that he recognised his indebtedness, 
but the elements of a new contract which would revive the debt 
do not exist.

Nevertheless the letters interrupted the prescription running 
and I am of opinion that Mr. Pélissier can claim for the five 
previous years, to wit, back to 1897. He cannot claim his part­
ner’s shares, as there is no evidence that such shares have been 
transferred to him. Parol testimony of this fact could not be 
admitted. No doubt when a partner is appointed to a position 
his co-partner may execute in the name of the partnership, 
but only for his share.

The account between an attorney and his client may some­
times comprise the elements of a running account, hut in this
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QUE. case silt'll elements <lo not exist. What is a running account ? 
The best authors define it as follows:—

Un contrat par lequel l’un <le* contractant* remet il l’autre con­
tractant ou reçoit de lui de l'argent ou des valeurs non spécialement 
nlfcctés il un emploi déterminé, mais en toute propriété et même 
sans obligation d'en tenir l'équivalent il la disposition de celui qui 
reçoit, en un mot, il la seule charge par celui-ci d'en créditer le mont­
ant, sauf réglement par compensation et due concurrence, des remises 
respectives, sur la masse entière du débit et du crédit: Delamnrre 
& Poitevin, vol. 3, No. 320.
Lyon Caen and Renault (Précis, vol. 1. No. 1421), give a de­

finition which is even clearer :—
I>c compte courant peut se définir contrat par lequel deux personnes, 

en prévision des opérations qu'elles feront ensemble et qui les amèn­
eront fl se remettre des valeurs, s'engagent fl laisser perdre aux cré­
ances qui pourront en naître leur individualité en les transformant en 
articles de débit ou de crédit, de façon a ce que le solde final résultant 
de la compensation de ces articles, soit seul exigible.

Here, there is no express agreement as to a current account 
and the contract must be inferred from circumstances.

The authors teach us that the running account results from 
the conditions under which the remittances arc made by the 
parties, the one to the other and of the continuance of such re­
mittances. Now for five years Carbonneau made no remittances 
at all. In any event, since 1897, he practically ceased to have 
the attention of the Courts, and we cannot say that the relations 
between solicitor and client continued.

Taking into account the debits and credits since 1897 can it 
be said that Mr. Pélissier—for he is entitled to his share only 
from 1897 to 1902—and the firm of Pélissier, Wilson & St. 
Pierre owed anything to Carbonneau, when the saisie-arrêt was 
practised in 1907.

The onus of proof lies on the seizing creditor, for he stands 
in the rights of Carbonneau, the alleged creditor of the gar­
nishees.

If Carbonneau were to take action against the garnishees as 
a creditor of theirs, he would have to prove his claim.

Now that it is established that the account cannot go farther 
back than 1897 we must examine the figures on which the ap­
plicant bases his claim. According to his account “B” the 
grand total of the credits would he $8,150.68; and the grand 
total debit would he $6,537.09 ; and the balance to be refunded, 
$1,619.59.

These figures are calculated from the ledger entries. Ac­
cording to this ledger there would be a balance of $52.91 due to 
Carbonneau, and this amount, added to that of some $1,500 odd 
deposited with the Royal Trust Co., would form the grand total 
of $1,619.59.

Mr. Pélissier has filed, however, account “A” comprising

1612
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the period from 1891 to 1902, accounts “It” and “C” and ac- QUE. 
count Z-6, which includes accounts “B” and “C,” the latter K p 
being a supplementary account for the sum of $216.55. 1912

According to account Z-6, Carbonneau owed Pélissier, Wi 1 - ----
son & St. Pierre, $1,444.81. Hss'aeo

Account Z-6 comprises an account for $860 due by Carbon- Pp.mssieb. 
neau (October 3rd, 1903, to August 19th, 1908), for his nephew Ca— J 
Chabot, and also an account for $186.00; the details of the two 
last accounts do not appear on the ledger. So that if these ac­
counts are correct and if we accept the testimony of Mr. Pélis­
sier, who is not contradicted, if these two amounts appeared in 
the seizing creditor’s account, there would remain due by the 
garnishees a balance of some $600. But Mr. Pélissier is en­
titled to he remunerated for his services from 1897 to 1902, and 
he swears that he was corresponding with Carbonneau during 
this period.

For instance, on November 23rd, 1898, Mr. Pélissier settled 
for Carbonneau a judgment of $1,200 for $550.

It also appears that judgment was rendered against Carbon­
neau in 1900—Grolhr v. Carbonneau—and that in 1903 a settle­
ment for $300 was arrived at after considerable negotiations.
The costs and fees of this case are not mentioned in the account
X 6.

But the appellant claims there is an error of $1,000 in ac­
count Z-6 ; that on August 31st, 1903, a cheque for $1,500 was 
handed to the garnisheed partnership instead of a cheque for 
$500; and as a matter of fact account “B” mentions a sum of 
$1,500. But even if we were to deduct this amount and the 
advances made in behalf of young Chabot, after service of the 
seizure, the claim of the seizing creditor would still be vague 
and uncertain.

For, how are we to appreciate the value of tin* services ren­
dered by the garnishees? Mr. Pélissier swears that his client 
owes him more than he owes his client, and he is uncontradictcd.
If $1,600 were owed to Carbonneau is it reasonable to believe 
that this man, who had paid over more than $6.000, would have 
waited for years without a murmur and would not have asked 
for the rendering of an account ?

The evidence of the seizing creditor rests on inferences from 
the figures in the ledger from 1903, but between 1897 and 1902 
there was no ledger in the office.

As Carbonneau made no claim whatsoever a strong presump­
tion arises that he recognized he had nothing to claim, and the 
appellant, who stands in his rights, should have brought certain 
and conclusive proof in order to succeed.

We are of opinion that he has not made such proof. The 
appeal is dismissed.

Appeal dismissed.
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Re McMICKEN.

Manitoba Couit of Appeal, lloirell, Richards, Perdue, Cameron,
and II apport, JJ.A, December 6, 1912.

1. Magistrates ($ 11—21»)—Duties—Finding guilt of accused—Gather
I NO FACTS SURROUNDING CRIMINAL ACT TO FIX PENALTY.

The duties of a magistrate who undertakes to dispose of a matter 
brought before him are two fold : first, to find if the party is guilty or 
not guilty of the charge, and secondly, to gather the facts and cir- 
eiinmtnnct s surrounding the criminal act, so that he may judicially find 
what penalty should lie imposed. (Per Howell, C.J.M.)

-. I'KIMINAL LAW ($ II A—30)—RIGHT OF PRIVATE PROSECUTOR TO BE HEARD 
AT TRIAI..

Where a prosecution for a criminal offence was instituted by a 
private prosecutor and he is still in charge of the prosecution, lie has 
the same right to lie heard on the trial, both as to the question of guilt 
and the quantum of punishment as the Attorney-General would have 
on a Crown prosecution.

|Stephen’s History of the Criminal Law, 419, 495, referred to.]
3. criminal law ($ 11 A—33)—Criminal information against magis­

trate— Discretion.
It is within the discretion of the Manitoba Court of Appeal to order 

a criminal information to be exhibited against a magistrate for alleged 
unlawful condm4 in the discharge of liis duties.

[As to proceedings by criminal information generally, see Annota­
tion to this case.]

4. CRIMINAL LAW ($11 A—33)—CRIMINAL INFORMATION AGAINST MAGIS­
TRATE FOR ILLEGAL ACTS—CORRUPT MOTIVE ESSINTIAL.

Though it appears that a magistrate was guilty of illegal acts in the 
performance of his duties, a criminal information will not be ordered 
to be exhibited against him unless it is made to appear that he did 
such acts from corrupt motives.

ft. Criminal law (§11 A—331—Procedure—Magistrate — Excess or 
AUTHORITY.

A magistrate has no right to dispose of a case before the hour set 
for trial in the absence of the prosecutor, although the accused appeals 
before him and pleads guilty.

i. Magistrates ($ II—20)—Right of magistrate to hear evidence in
MITIGATION OF OFFENCE WHERE PLEA OF GUILTY ENTERED BUT WHERE 
PROSECUTOR NOT PRESENT.

A magistrate before exercising his discretion as to the extent of the 
penalty to lie imposed, within the limits provided by law. even where 
the accused pleads guilty to the crime charged, has no right to hear 
evidence in mitigation of the punishment without giving the private 
prosecutor having charge of the prosecution an opportunity to hear 
that evidence and cross-examine the parties giving it. and, if necessary, 
meet it with evidence on his own part in aggravation of the offence, 
or in contradiction of the alleged mitigating circumstances. (Per 
Richarde, J.A.)

7. Magistrate ($ II—20)—Misconduct—Bringing on cask before hour 
set—Corrupt motive.

Though a magistrate acts beyond his jurisdiction in bringing a case 
on before the hour fixed, such action will not be taken as indicative of 
a corrupt motive if it appears that the magistrate did not know the 
hour for which the trial of the case hud lieen fixed and had taken 
the case at the earlier hour for the convenience of counsel for the 
accused, where the magistrate erroneously supposed that it was not 
necessary to have the prosecutor represented at the hearing, as de­
fendant’s eounsel had informed the magistrate that the accused person 
would plead guilty and the accused did so plead at the hearing.
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Motion to make absolute two rules nisi calling upon Alex- man. 
under McMicken, provincial police magistrate for the province 
of Manitoba, to shew cause why a criminal information should 1912 

not be ordered to he exhibited against him for certain alleged 
misdemeanours charged as having been committed by him while xicm,^ken 
acting as such e magistrate.

W. //. Trunnan, for the applicant.
V. F. Fullerton, K.C., for the magistrate.
Howell, C.J.M. :—Mr. McMicken is a police magistrate for Howe». c.j.m. 

the province and holds regular, and, I gather, daily Courts in 
Winnipeg. He has a rt Court room and a. clerk who appears 
from the affidavits to perform the ordinary business pertaining 
to that office. The affidavits shew that the clerk knew that the 
cases in question were to come on for hearing at 11.00 a.111., on 
the 16th of October, and the day previously he granted sub­
poenas to one of the prosecutors returnable at that hour. Bain, 
the constable who made one arrest, referred to in the affidavit 
of the magistrate, told one of the prosecutors the day before that 
tlie cases would come on for hearing at the hour above mentioned.
The clerk of the Court knew when the matters were to come up, 
the constable who brought the informations to the magistrate to 
be disposed of also knew this fact. The magistrate’s affidavit 
alone was filed, none was filed of the clerk or constable. It seems 
strange that the magistrate did not ask his clerk how those 
matters happened to come before him. and e y strange why 
the constable did not tell him.

The magistrate in his private room took the plea of guilty 
from each of these two parties, who apparently came in separ­
ately in the absence of the private prosecutor, and apparently at 
separate times heard each explain that he was intoxicated and 
inflicted on each the same minimum sentence.

Where a magistrate undertakes to dispose of such a matter, 
his duties are two-fold : 1st, to find if the party is guilty or not 
guilty of the charge; 2nd, to gather the facts and circumstances 
surrounding the criminal act, so that he may judicially find what 
penalty should be imposed.

In this, as in most criminal cases, a wide range is given for 
judicial discretion, the accused might have been punished any­
where between the minimum of $50—that which was imposed— 
and two years’ imprisonment with a fine also of $200. The de­
cision on this question and the consideration of the facts is as 
much the magistrate’s duty as that of finding the prisoner guilty 
or not guilty.

The prosecutor had as much right to be heard on this trial 
as the Attorney-Genera I. and the clear language of Stephen in 
vol. !.. pp. 419 and 495, of the History of Criminal Law. on this 
subject is interesting.

2

4

4
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Tlie prosecutor had gone to the expense and trouble of issuing 
suhpcvnas and of t counsel, and when they appeared at
the time when the clerk of the Magistrate’s Court told them the 
eases would be heard they were told by the same clerk that the 
eases had been disposed of, but the magistrate refused to tell 
them when the cases had been heard or what punishment had 
been imposed. Apparently there were hot words and the magis­
trate refused to allow the proceedings to lie looked at. The rights 
of the prosecutor had been invaded and his feelings can be im­
agined.

The accused persons had been caught red-handed in the com­
mission of a crime, and each received the same minimum sen­
tence. According to the magistrate both claimed they were 
drunk on election day. One might think it interesting to ask 
from what source the liquor came on a day when it cannot lie 
sold, also to enquire why they chose the names which they sought 
to vote upon and possibly, who suggested these names; it might 
be pertinent to ask how many times they had previously voted 
that day, and generally if they were criminals or were they 
simply thoughtless young men committing a first offence. Ap­
parently nothing of this kind was enquired into by the magis 
trate, and he deprived the prosecutor of his legal right to bring 
out such facts.

After carefully looking into the whole matter, I cannot get 
rid of the impression that assumed names have been used and 
that the guilty parties have not a record of conviction against 
Hi l, and the gross irregularities shewn by the papers filed fill 
oil' with suspicion of corrupt intent somewhere.

In the course the magistrate took I think he acted highly im- 
roperly and perhaps I might say unlawfully; but be has denied 

any improper or corrupt intention, and claims that it all arose 
from want of knowledge of the course to be taken under such 
circumstances. 11 is course of conduct after the disposition of 
the ease has been urged upon us as evidence of a had mind and 
improper or corrupt intent and there is some authority for this 
proposition.

I think, however, in the face of the direct statement by the 
magistrate, above referred to, I cannot hold that such a case has 
been made out that we should order the issue of a criminal in­
formation, which is in the Court’s discretion, and particularly 
so as the prosecutor’s rights, if any, are not thereby judicially 
disposed of.

The rule must be refused, but 1 have no hesitation in saying 
that it should lie without costs.

Richards, J.A.;—This is a motion to make absolute two rules 
nisi calling upon Alexander McMicken, provincial police magis­
trate for the Province of Manitoba, and having his office and

114
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Court at lhe city of Winnipeg, to shew why criminal information 
should not he ordered to lie exhibited against him for certain 
alleged misdemeanours, charged as having been committed hv 
him while acting as such police magistrate,

These matters first came before this Court in pursuance of 
notices of application for rules nisi. On that application rules 
were refused, no one appearing for the magistrate, and the 
Court not being satisfied that the service of the notices at the 
magistrate’s residence, though apparently sufficient according 
to the English practice, had, under the circumstances shewn by 
the affidavits, given the magistrate six days’ actual personal 
notice of the application.

Afterwards other notices of application for rules nisi were 
served upon Mr. McMieken personally. lie did not attend per­
sonally or by counsel upon the return of those notices, and the 
Court granted the rules, making it a condition that it should lie 
open to him on their return to take any objections which he 
might have taken on the return of the notices.

The facts appear to lie: On 13th October, 1912, at each of 
two polling subdivisions, at an election held to elect a member 
to represent the electoral district of Macdonald in the House of 
Commons of Canada, a party was, on the complaint of an agent* 
of one of the candidates, arrested by order of the returning offi­
cer, on a charge of having committed the crime of personation.

The parties so charged were taken in custody and lodged in 
a lock-up at St. James. Apparently they were there admitted to 
hail by a justice of the peace, and the proceedings against them 
were, by a justice of the peace, in some way enlarged to come up 
before Mr. McMieken at his Court in Winnipeg, on the Kith of 
October.

It is alleged that the hour fixed by the justice of the peace, 
who so transferred the matters to be heard at Winnipeg before 
Mr. McMieken, was 11 o’clock in the forenoon. There is no 
record before this Court shewing that fact. In each ease the 
private prosecutor was informed of the fact upon inquiry at 
St. James, or from a St. James constable. It appears that the 
clerk of the Magistrate's Court, at Winnipeg, was aware of that 
being the hour, though how ho learned it is not shewn.

There is no evidence that Mr. McMieken knew that these 
charges existed, or had been transferred, to be heard before him, 
until he heard of them from Mr. Sullivan, which will he referred 
to later. There is also no evidence to shew that In» was aware 
of the hour at which the transferring justice of the peace had 
ordered them to come up before him, Mr. McMieken, till after 
he, Mr. McMieken, had disposed of them as hereinafter men­
tioned.

On the morning of the Kith at 11 o’clock the two private 
prosecutors, with their counsel, attended at the Winnipeg Court

MAN.

C. A 
101*

Re
McMickkv

RlHiards, J.A.



554 Dominion Law Reports. [8 D L.R.

MAN- and were informed that the eases had already been disposed of; 
C. A. that the parties had pleaded guilty and that, extenuating eireuin- 
1912 stances having been shewn, each of them had been punished by 

a fine of $50, and that the tines had been paid.
McMickkn. Thereupon a wrangle took place, and the magistrate refused 

---- to permit the private prosecutors and their counsel to take copies
I A. , . , , . . , 1of documents in connection with the matter.

The magistrate’s own affidavits say that he knew no‘lung 
whatever of these eases having been transferred to him for trial 
or of the hour set for their so coining liefore him. His story, 
which has not been contradicted, is that early in the morning of 
the 16th, Mr. Sullivan, a barrister practising at Winnipeg, tele­
phoned him stating that lie would lie unable to attend his Court 
at the usual hour, and that he would therefore like to have two 
eases in which he represented the accused, and in which the 
parties were prepared to plead guilty, dealt with before the 
usual Court hour.

The magistrate further swears that, acting upon Mr. Sulli­
van’s m]nest, and knowing nothing of the facts as aforesaid, 
he attended his Court at an earlier hour than his usual one, and 
that the two cases were brought liefore him in his private room 
off the Court room, and that the parties there pleaded guilty and 
claimed that they had been drunk when committing the crime 
and had not been aware of the enormity of their offence, and 
that he thereupon fined each of them $50, which is the smallest 
punishment which, according to law, he was at liberty to inflict.

He swears that he had no corrupt or improper motive in act­
ing as he did, and that he Indieved that in dealing with the eases 
beforehand and in his private room he was acting within his 
powers, and that he often took eases in that private room where 
parties pleaded guilty, and that he supposed that where parties 
were prepared to plead guilty, it was not necessary that the 
prosecutors should In* present when the case was dealt with.

It is in the discretion of the Court to order the exhibiting 
of a criminal information such as applied for; but such order 
will not lie made unless it appears that the magistrate was guilty 
of an illegal act or acts, and that he did such act or acts from 
corrupt motives.

Sec. 272 of the Dominion Elections Act defines what shall 
constitute the crime of “personation,” and makes the guilty 
party

liable to a |M>nalty not exceeding $200, ami not lees than $.Vi, and to
impriNonment not exceeding two year*, ami not lee* than three months.

When the matter was first mentioned to this Court (that is 
to say on the return of the notices which the Court did not think 
properly served) counsel for the informants urged, as an illegal 
act by the magistrate, that the statute compelled not only the
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imposition of a fine» hut also of a term of imprisonment which MAN. 
should he not less than three months, and not more than two ç A 
years ; but, when moving for the rule, he abandoned this ground 1912

8 D.L.R.]

.

because of a decision by Mr. Justice Wurtele in Tin Qunn v. -----
It ob id ou 2 Can. ('r. ( 'as. 11). in which that learned Judge held m<Mhkf.v 
that, although both line and imprisonment are provided by statute 
as a penalty yet, because of see. 1<>28 of the Code, the Judge may Rl,hirdl J,A* 
impose one of these penalties only.

The Dominion Elections Act, by sec. 29(i, says, as to a charge 
of personation, that the deputy returning officer may, on the 
polling day, issue his warrant for the arrest of the person charged 
in order that he may be brought before the magistrate therein 
named, to answer to the information and to be further dealt 
with according to law.

Sec. JOO of that Act provides that the magistrate named in 
the warrant shall be one having jurisdiction under part XVI. of 
the Criminal Code, and sec. 301 says that the provisions of said 
part XVI. of the Code shall apply to all proceedings under the 
Act against persons accused of personation under the seven pre­
ceding sections. Those seven preceding sections relate to eases 
where the accused is charged at the polling station with having 
committed the crime of personation and is arrested pursuant 
to the warrant of the deputy returning officer then issued.

Part XVI. of the Criminal Code is one relating to the sum­
mary trial of indictable offences, and Mr. Mc.Mieken is a magis­
trate who has power under part XVI. to try such cases as are 
therein provided for.

See. 787 of the Code, which is included in part XVI. says :—
Every Court livid by a magistrate for the purpose* of this part shall 

be nu open Court.

See. 680 of the Code, which is in part XIV., refer­
ring only to preliminary inquiries in the ease of charges for in­
dictable offences, says that :—

The justice may order the accused person to Ik* brought lie fore 
him ... at any time before the expiration of the time to which 
such person has liven remanded, and the gaoler or ollieer in whose 
custody he then is shall duly obey such order.

That only refers to the ease where a person is in custody, and 
probably is only for the purpose of enabling bail to lie 
1 can see in it nothing to justify the justice’s hearing and deal­
ing with the matter in the absence of the private prosecutor in 
a case under Part XVI. of the Code.

If there are other provisions of the Code under which the 
magistrate might suppose he had power to act as he did. they 
were not called to our attention by bis counsel, and I do not 
know of them. Sees. (i44 and 645, providing for the exclusion

.
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MAN. of the public at trials in certain cases, have no bearing on such 
a case as this.

1912 There can be no doubt, I think, that, in dealing with the
---- matter as he did, the magistrate exceeded his authority. In

MvMivkkv H<W'**on ,0 the provision of sec. 787, as to the Court being an
*__ " open public Court, there is no question that a private prose-

Ridiuds. j.a. eutor has a right to be heard, not only as to the commission of 
the crime, but as to the question of aggravating or mitigating 
circumstances, to be considered by the magistrate in deciding 
what punishment lie will inflict.

In Stephen’s Criminal Law of England, vol. I., p. 404. it 
says :—

If. ns is often the case, there is a private prosecutor, lie can and 
does mamige the whole matter as he might manage any other action

The course pursued is precisely the same in all eases, and whoever 
may lie the prosecutor. A prosecution for high treason, conducted by 
the Attorney-General, differs in no one particular in matter of princi­
ple from the prosecution of a servant by his master for embezzling lmlf- 
n-crown.
And at page 405, it is said :—

Every private person has exactly the name right to institute any 
criminal prosecution as the Attorney-General or any one else.

It is of the utmost importance that Courts should be held 
openly, and that parties, preferring charges, should have a right 
to be present when the same are dealt with. In the present case 
the magistrate should have waited for the arrival of the private 
prosecutor, at least until the hour fixed for the hearing, and if 
he did not know the hour, as he says he did not, he should have 
ascertained it and have seen that it had gone past before dealing 
with the case in the prosecutor’s absence.

The magistrate endeavours to meet this by saying that he 
did not suppose that when parties were prepared to plead guilty 
it was necessary to have the prosecutor present. It was stated 
by counsel for the magistrate, although not proved by affidavit, 
that it is customary to deal, in Magistrate’s Courts, with cases 
where a party is willing to plead guilty, by accepting that plea 
before the hour fixed for the hearing of the case. If cases are 
so dealt with in the absence of the private prosecutor, the so 
doing ahead of the time fixed for the hearing is a wrongful act 
on the part of the magistrate. It seems to me that if there have 
lie en suMi cases they must have been cases where the police had 
laid informations and were acting as the prosecutors, and where 
someone representing the police was present at the time the 
eases were so brought on in advance of the fixed hour.

In any case, the magistrate, before exercising his discretion 
as to the extent of the penalty to be imposed, within the limits
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provided by law. had no right to hear evidence in mitigation of man. 
Hie punishment without giving the private prosecutor a chance c A 
to hear that evidence and cross-examine the parties giving it, 1912
and, if necessary, meet it with evidence on his own part in ag- ----
gravation of the offence, or in contradiction of the alleged tniti- 
gating circumstances. —

But, as stated above, the fact that the magistrate has acted R,rherde-,A* 
beyond his jurisdiction and committed an illegal act does not. bf 
itself, empower this Court to grant the extraordinary remedy 
here asked for. The evidence must lie such as to make at least 
a prima facie case of corrupt motive. We can only act on the 
material in the atlidavits and papers before the Court. There is 
nothing in that which suggests any reason why the magistrate 
should try to favour the accused or that he acted from fear.

What appears from that material to be relied on as evidence 
of corrupt motive is. first, the fact of the magistrate having 
acted beyond his powers in hearing the ease before the hour 
fixed for hearing, and secondly, the wrangle which took place 
after the prosecutors and their counsel arrived at the Court 
room.

Dealing first with the question of the wrangle. That took 
place, not at the trial of the case, but after it was over and the 
matter had been dealt with by the magistrate. I have been un­
able to find any case which shews that a wrangle under such 
circumstances is evidence of a corrupt motive.

It is stated in Archbold’s Criminal Pleading that in the case 
of The Hint) v. Manley, Rowe, Interesting Cas. 64(i, a corrupt 
motive was found by the Court from the magistrate abusing the 
prosecutor. The report of that case is not available here ; but 
I can only think that it must refer to unprovoked abusive lang­
uage used by the magistrate during the trial or hearing. If so, 
it is not an authority in a ease where the wrangle does not occur 
until after the case has been disposed of.

1 am unable to find a corrupt motive from the bringing the 
case on before the hour fixed, though the magistrate, I think, 
acted beyond his jurisdiction in doing so. As above stated, he 
says that he knew nothing of the particulars of these cases until 
spoken to by Mr. Sullivan, and until he came into the Court, 
and that he never knew the hour at wiheh they had been ad­
journed to come up before him. I have been unable to find in 
the meagre records of the ease that were before him anything 
shewing this hour; so that, when the matter was brought hur­
riedly before the magistrate, there was. apparently, nothing to 
draw his attention to the hour, and his action in the hurry of 
the moment, if he believed he had the power to act as he did 
cannot be held to shew a bad mind.

Magistrates are not expected to know the law as certainly as
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Judges would lx* expected to know it, and where, in spite of 
their appearing to have acted wrongfully, it is not shewn that 
their motives were corrupt, Courts will not assume that corrup­
tion on their part merely from the fact of their having made 
mistakes in the law.

In dealing with eases of this kind Courts have always laid 
a good deal of weight on the magistrate’s statement of the ab­
sence of improper motives. Where the case is otherwise not 
strong, and. particularly, where it is possible that the magis­
trate has made a bona fide mistake as to his powers. Courts have 
held that no information shall he ordered to be exhibited, as 
the remedy sought is an extraordinary one, and the informants 
have the right to proceed by indictment in the ordinary way if 
they choose.

I am of opinion, therefore, that the rules should be dis­
charged.

It has been argued that the magistrate should be ordered to 
pay the costs. As in my opinion the application fails. Î do not 
think that lie should.

On the other hand, as the magistrate acted beyond his 
powers, no costs should, in my opinion, be awarded him. Re­
sides, it was in his power, when served with the notices prior to 
the issue of the rules, to appear personally or by counsel upon 
the return of those notices, and to there raise all questions that 
by his counsel he afterwards did on the return of the rules nisi. 
lie chose to not follow that course. Tf he had there given the 
explanation and denial of corrupt motives that he afterwards 
gave on the return of the rules, those rules would not, Î think, 
have been granted.

Perdfe, J.A. :—A rule nisi was granted on 4th November, 
1912. calling upon Alexander McMicken, a police magistrate 
of this province, to shew cause why a criminal information 
should not be exhibited against him. The charge contained in 
the rule nisi is that he unlawfully, maliciously, wickedly and 
corruptly, and contrary to his duty as said police magistrate, 
dealt with and disposed of a certain information laid by one 
Hugh MacKenzie against a person then unknown to the inform­
ant. charging such person with the crime of personation at an 
election of a member to serve in the House of Commons, at a 
time prior to that fixed for ♦lie hearing of the charge, and in 
the absence of and without the knowledge of the informant. A 
similar rule nisi was also granted against the same magistrate, 
making a similar charge in reference to the disposition by him 
of another information laid by one Richard IT. McDonald, 
charging one Tom Morris with the crime of personation at the 
same election. A motion has been made in each ease to make 
the rule absolute and the magistrate has, by bis counsel, ap-
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pea red and shewn cause, the two motions being argued to- MAN. 
gfthcr. 5Ta.

The facts as they appear to me to he important are as i<)j2 
follows:— -----

On 12th October, 1912, an election was being held in the ..ilCSI 1('KK>
electoral district of Macdonald for the election of a member for ----
that district to serve in the House of Commons of Canada. Hugh l>rdutl- J x- 
MacKenzie, of Winnipeg, barrister-at-law, was the agent of one 
of the candidates at one of the polling divisions. A person 
whose name and identity were unknown to him attempted to 
personate one of the electors on the list by applying
for a ballot paper in the name of such qualified elector. Mac­
Kenzie thereupon swore out an information before the deputy 
returning officer, charging the party in question with the offence 
of personation, and a warrant was issued under which the al­
leged personator was arrested and lodged in the jail at the police 
station at St. James.

At another polling division a similar charge was laid by 
McDonald against another alleged personator, who gave his 
name as Tom Morris, and he also was arrested and lodged in 
the same jail. Both of the accused persons were on the same day 
released on hail by S. I). Richardson, a justice of the peace. The 
recognizances of bail accepted by Mr. Richardson and on which 
the accused were released were produced, attached to the in­
formations. These shew that no time or place was specified at 
which the accused were to appear and the offence with which 
they were charged was not mentioned. The recognizances ap­
pear to have been hurriedly and negligently prepared. One is 
headed Re “George Stout.” The quotation marks appear in 
the original and apparently indicate doubt whether the name 
was real or assumed. In this recognizance it is declared that 
Fred Adams and John Nolan, both of Winnipeg, were hound in 
the sum of $250 each, said sums to he levied to the use of the 
King,

if lie. the said Tom Morris fail* in the condition hereunder written (or
endorsed hereon).
The other recognizance is headed lie “Tom Morris,” again 

using quotation-marks, and the same sureties bind themselves in 
similar sums to Ik* levied “if he the said George Stout fails, etc.”
The pretended recognizance taken in the Stout case was for the 
due appearance of Morris, and that in the Morris case was for 
the due appearance of Stout.

No condition was underwritten on either of the recogniz­
ances. In each case there is a form printed on the back of the 
recognizance and intended to be tilled up, to shew the offence 
charged, the day to which the case was adjourned and when and 
where the accused is to ifppear, in default of which appearance

78
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MAN- the recognizance is to lie enforceable against the sureties. This
0. A. fQrm b blank, nothing whatever being written
1912 into it. There was, therefore, no time or place specified at
—— which either of the accused persons was to appear, and there

McMicken. was no condition in either recognizance for the breach of which
----  the sureties could be held liable. For all purposes the pretended

perdue, j.a. recogn izances might have been mere blank paper.
On Monday, 14th October, McDonald was informed by 

James Bain, chief of police for the municipality of Assiniboia, 
and keeper of the jail at St. James, that Morris had been ad­
mitted to bail and had been remanded to be tried on 16th Octo­
ber, at 11 o’clock in the forenoon, and he was on the 15th Octo­
ber again told by Bain that the Morris case would come up for 
trial before police magistrate McMicken at the Police Court, 
Winnipeg, on the following day at 11 a.m. On 15th October, 
Bain informed MacKenzie and his counsel, Mr. Trueman, that 
Stout had been remanded for trial before Alexander McMicken, 
police magistrate, at the provincial Police Court at Winnipeg, 
on 16th October, at 11 o’clock in the forenoon. On the 15th 
October, MacKenzie and his counsel were informed by the clerk 
of the said Police Court that the case against Stout was coming 
before that Police Court on the 16th October, at the hour above 
mentioned. At the request of MacKenzie and his counsel sub­
poenas were issued for witnesses who were required to give evi­
dence on the charge, and these subpoenas were prepared by said 
clerk commanding the attendance of witnesses at the said Court 
on 16th October, at 11 o’clock in the forenoon.

On the morning of 16th October, MacKenzie and McDonald 
appeared at the said Police Court alunit fifteen minutes before 
11 o’clock and were then informed that the magistrate, Alex­
ander McMicken, had already disposed of the cases. The accused 
persons had appeared before Mr. McMicken in his private room 
shortly after ten o’clock and had pleaded guilty to the charge 
in each case. The magistrate had then imposed a fine of fifty 
dollars upon each offender, this being the lowest penalty per­
mitted by the statute. At or soon after 11 o’clock Mr. Trueman, 
counsel for the prosecutors, stated to the magistrate, who was 
then on the bench, that he appeared on behalf of the informants, 
and was ready to proceed with the charges. The magistrate told 
him that he had already tried the cases. A conversation then 
took place between Mr. Trueman and the magistrate and be­
tween the latter and MacKenzie, which is set out in full in the 
affidavits made by MacKenzie, McDonald and Fairlie, a news­
paper reporter who was present. The magistrate has filed an 
affidavit in which he denies two of the statements attributed to 
him, but states that it was impossible for him “to remember 
verbatim what took place on the occasion in question.’’ He ad-

^+:+C
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mittcd that he was very angry at the time. The vlerk of the MAN
Court and other persons appear to have lieen present during the q a
conversation, hut no affidavit has been produced from any of 1912

these persons to corroborate the magistrate’s statement as to ----
what took place. The weight of evidence, therefore, is that the 
magistrate made all the statements attributed to him in the affi­
davits of MacKenzie, McDonald and Fairlie. ivhim.j.a.

It is clear that the magistrate refused to furnish to the prose­
cutors or their counsel information ils to the amount of the fines 
he had imposed on tin* offenders, or to give the reason why he 
had disposed of the cases before the time fixed for the trial, and 
in the absence of the prosecutors. When MacKenzie, one of the 
prosecutors, persisted in asking why his case had been heard in 
his absence and before the time fixed for trial, the magistrate 
ordered him to “shut up” and threatened him with arrest. The 
account given in the affidavits filed by the applicants shews 
that the magistrate used unseemly language during the above 
conversation, and acted improperly in withholding information 
to which the prosecutors were entitled. The conversation took 
place so soon after lie had dealt with the charges that it may lie 
regarded as part of the same transaction, for the purpose of 
shewing the magistrate’s state of mind and of enabling 11s to 
form an opinion as to whether he was influenced in his judicial 
determination of the cases by any improper motive, such as 
prejudice against the prosecution or a desire to favour tin- 
accused.

The charge against the magistrate is that he acted 
unlawfully, maliciously. wickedly and corruptly ami contrary to his 
duty as said police magistrate,

in hearing and disposing of the aforesaid informations and 
charges at a time prior to the time fixed for hearing and at a 
time unknown to the informants and in the absence and without 
the knowledge of the informants. The question raised upon 
this application is,

not whether the act done might upon full and mature investigation. In* 
found strictly right, hut from what motive it had proceeded ; whether 
from :i dishonest, oppressive or corrupt motive, under which description 
fear and favour may generally In* included, or from mistake or error; 

per Abbot. (\.T., in Rc.r v. Rorron, ‘1 H. & Aid. 432, 434 : see also 
Regina v. Radge r, 4 Q.B. 4(18 ; Re Fcntiman, 4 Ncv. & M. 126;
2 A. & E. 127. A criminal information has been granted 
whore a magistrate has been shewn to have acted from political 
prejudice or resentment : Res v. Williams, 3 Burr. 1317 ; Res v.
Jinan, cl a!., 3 Burr. 1716. It is the duty of the magistrate to 
act fairly between the parties, and if lie shewed partiality, in 
the sense of giving an unfair advantage to one litigant party 
over another, he would be guilty of a breach of duty : Rufina v.

30—8 U.I..R.
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man. Badger, 4 Q.B. 408, 473. But whenever it appears that the
c A magistrate acted honestly and uprightly, even though he mis­
iez took the law, no information will be granted against him.

The excuse that the magistrate offers for his action is that on 
McMickfv ^ie morn'nR 16th October, a telephone communication was

___ sent to him by Mr. Sullivan, a lawyer, who appears to have been
Perdu», j.a. acting for the accused parties, requesting the magistrate to at­

tend at his Court room at about nine o’clock, as he, Sullivan, had 
some important cases he wished to get disposed of. The magis­
trate arrived at the Police Court at about twenty minutes after 
nine o’clock, lie then received the papers relating to the eases 
from Bain, the chief of police. The accused persons soon after 
appeared, accompanied by Mr. Sullivan, and the magistrate then 
disposed of both cases in the absence of, and without notice to 
the prosecutors. The entry of conviction in each case purports 
to have been made at 10.30 o’clock.

The only explanation offered by the magistrate for proceed­
ing in this hasty and unusual manner was, that Mr. Sullivan 
said he had another appointment and was anxious to have the 
eases disposed of as speedily ns possible. The magistrate states 
that he had no knowledge of the cases until the papers were 
handed to him on the morning of the lfith October, and that he 
did not know that the hearing had been fixed for eleven o’clock 
on that morning. Tie further states that he

had no reason to suspect or believe that either the «aid Richard H. 
McDonald or the «aid Hugh Maclxenzie had any personal desire, or 
were in any way interested in being present when the convictions 
were made, inasmuch as both the accused were pleading guilty.

The magistrate had no reason to believe that the prosecutors 
were aware that the accused would plead guilty, lie knew that 
both the accused persons were charged with the offence of per­
sonation at a Dominion election held a few days previously. 
The informations shewed that the charge in each ease was laid 
by a private prosecutor before the deputy returning officer at 
a polling division, so that the inference was plain that the ac­
cused had been detected in the very act of committing the of­
fence and had been then and there apprehended. It should 
have occurred to the magistrate that the parties in charge of 
the prosecution might desire to shew that the accused should be 
dealt with severely as having deliberately planned and know­
ingly committed the offences. The private prosecutor in each 
case had a right to lie present and take the conduct of the prose­
cution he had instituted and the magistrate had no right to pro­
ceed in his absence : Stephen, Hist, of Grim. Law, vol. I., pp. 
494-495. The private prosecutor had a right to be present in 
order to identify the accused and to rebut, if he could, any evi­
dence offered in extenuation of the offence. The minimum pen-
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altv was imposed in each case, the reason given by the magis­
trate being that the accused stated that they were under the in­
fluence of liquor at the time. The applicants very justly contend 
that they were entitled to contradict and disprove this allega­
tion, and to ask for the imposition of a greater punishment.

The magistrate could have ascertained from the clerk of his 
own Court the hour for which the trials were fixed. He should 
have ascertained this and be had no right, without the consent 
of the prosecutors, to deal with the cases before the proper time 
had arrived. The offences were of a serious nature. They should 
have been disposed of in open Court and not secretly in the 
magistrate’s private room.

While I am impressed with the view that the magistrate acted 
improperly, there is still the all important element to be consid­
ered, did he so act from a dishonest or corrupt motive such as 
favouring or shielding the accused? If he had discharged the 
accused without inflicting any punishment, I would have had 
no hesitation in deciding that the application for a criminal 
information should be granted. But he did impose a penalty 
and, although it was the lowest he could impose under the 
statute, that was a matter left to his discretion. T am not satis­
fied that it has been sufficiently shewn that he so favoured the 
accused, or was so prejudiced against the prosecutors, that there 
was not, in fact, an exercise of judicial discretion upon his part, 
and that he had a fixed intention to treat the offenders as leni­
ently as the law would permit. His improper conduct in dis­
posing of the eases before the time fixed for hearing them, and 
in the absence and without the knowledge of the prosecutors, 
may have arisen from a want of knowledge of the legal proced­
ure to be observed, or from a mistaken idea of his powers. 
Again, the magistrate may have acted honestly and may unwit­
tingly have allowed himself to be used as an instrument in the 
hands of persons who were aiding, abetting and protecting the 
offenders.

It is incumbent upon the applicants to shew that the magis­
trate acted from a dishonest or corrupt motive. As Lord Den­
man pointed out in lie Feutiman, 4 Xev. & M. 126. 2 A. & E. 127. 
there must be sufficient proof of corruption to warrant the Court 
in granting a rule for a criminal information against a magis­
trate, though there may be much that is reprehensible and sus­
picious in his conduct. I am not satisfied that the applicants 
have clearly established a case for the granting of a criminal 
information against the magistrate, and I think the Court should, 
in the exercise of its discretion, refuse the application.

The rule in each ease should be discharged, but without costs.
Cameron, J.A. (dissenting) :—Magistrates, like other sub­

jects. are answerable to the law for the faithful and upright
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discharge of their trust and duties. When their conduct is im­
pugned the question is, from what motive the act done has pro­
ceeded,

whether from a dishonest, oppressive or corrupt motive, under which 
description, fear and favour may generally be included, or from mis­
take or error: /*. v. Horion, 3 B. & Aid. 432.

That the motive does not spring from interest is not material 
• for if they (the magistrates) acted from passion or opposition, that is 

equally corrupt as if they acted from pecuniary considerations: H. v. 
It rook c, 2 T.R. 1!NI, 106.

Every public ollieer commits a misdemeanour who, in the exercise of 
the duties of his office, does any illegal act, or abuses any discretionary 
power with which lie is invested by law from an improper motive, the 
existence of which motive may be inferred either from the nature of the 
act or from the circumstances of the case. But an illegal exercise of 
authority caused by a mistake as to the law, made in good faith, is 
not a misdemeanour within this article. (Article 148 of Burhidge's 
Digest of Criminal Law (Can.)).

Note in Can. Crim. Cas. 344, and cases there given.
Lord Mansfield said in A*, v. Cozens, 2 Doug. 427 :—

No justice of the peace ought to suiter for ignorance where the 
heart is right. On the other hand, when magistrates act from undue, 
corrupt or indirect motives, they are always punished by this Court. 
That is to say, if the magistrate makes a mistake honestly 

from misapprehension of the law, he is answerable to no one. 
Rut if he aets in the execution of his duties from any indirect 
or improper motive, any motive that has not in view the due 
administration of justice, then he is punishable by the Court.

There are two eases before us, practically identical in cir­
cumstances with each other, in which the conduct of a provincial 
poli3e magistrate is called in question. I deal first with that in 
which the information was laid by Mr. MaeKenzic, agent for 
one of the candidates at poll No. 2 in the electoral district of 
Macdonald at the election there held on October 12th last.

On Saturday, October 12, 1012, ai polling booth No. 2. in 
tlie said electoral district at an election held on that day in that 
district there appeared before Harry V. Vincent, ♦he deputy 
returning officer at said booth, a person, who applied to the re­
turning officer in the name of Allan W. Craigie, for i ballot 
giving tin* name of Allan W. Craigie and his residence and 
occupation. Mr. MaeKenzic thereupon asked the deputy re­
turning officer to place this person in custody of the poll con­
stable, drew up and swore to an information for personation, 
upon which the deputy returning officer issued his warrant and 
placed it in the hands of provincial constable James Rain, who 
took the said person into custody.

Now, it is not here contended that it was by an accident that 
this person happened to know the name of an absentee voter,
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stumbled fortuitously into the polling booth of the polling divi­
sion where this absentee voter was entitled to vote and. without 
knowing what he was doing, asked for a ballot paper giving the 
name of the absentee voter. The natural inference is that the 
person so attempting to personate an absentee voter was doing 
tfhat he did at the instigation of some interested parties who 
furnished him with the information and directed his movements. 
It was a matter uf design, not accident.

Afterwards on the same day a justice of the peace, named 
S. I). Richardson, released the person so taken into custody. We 
find amongst the papers returned by the magistrate, A. Mc­
Micken, Esq., with his affidavit, and attached to Mr. MacKen­
zie s information, a form of recognizance of bail, headed “Re 
Tom Morris” but containing the name of “George Stout” 
signed by said Richardson. Inasmuch, however, as the condi­
tion of the recognizance is in blank, the-recognizance is worth­
less, and the parties mentioned therein. Fred Adams and John 
Nolan, were bound to nothing.

So that here we have the accused person referred to as an 
“unknown person” afterwards identified as Woods in MacKen­
zie’s affidavit, and referred to as “Tom Morris” and as “George 
Stout” in the alleged recognizance of bail, released upon the 
bail of no one, not even of himself. All this without notice to 
the prosecutor.

These papers were produced for the first time on this motion. 
So that no question has been raised whether the party guilty of 
personation was designedly or inadvertently released by magis­
trate Richardson without bail and without notice to the prose­
cutor.

Mr. MacKenzie went with his counsel, Mr. W. II. Trueman, 
on Tuesday, October 15th, to St. James, ami there saw Police 
Constable Bain, who told them that Magistrate Richardson had 
on the evening of October 12th, ordered the release of the ac­
cused and remanded him for trial before A. McMicken. Esq., 
provincial magistrate, at the provincial Police Court in the city 
of Winnipeg on Wednesday, October Kith, at 11 o’clock in the 
forenoon.

It is not shewn why Magistrate Richardson remanded tin- 
ease to another magistrate in tin- absence of the prosecutor, lie 
does not come forward to tell us that he did this of his own 
motion, nor does he say that he did it at a suggestion from out­
side. It would not, however, be difficult to draw the inference 
that he did not act in so extraordinary a manner spontaneously.

Mr. MacKenzie, with Mr. Trueman, went to the provincial 
police office on October 15th, at 3 o’clock, and they were then- 
told by the clerk of the Court, that the case against the accused 
would be on at 11 o’clock in the forenoon of the next daw Sub-
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pœnas for three witnesses were then prepared, commanding their 
attendance at 11 o’clock on Wednesday, October 16th.

Mr. MacKenzie attended at the Police Court at 15 minutes 
to 11 o’clock that day, but was informed that the case had been 
already disposed of. The clerk of the Court informed Mr. Mac­
Kenzie and Mr. Trueman of this also and shewed the written 
information upon which was endorsed :—

Wpg. October 16th, 1912.
10.30 A.M.

Pleads guilty with extenuating circumstances.
Fined $50. pd.

According to Mr. MacKenzie, whose affidavit is corroborated 
by Mr. Fairlie, there then ensued the various questions and an­
swers and statements between Mr. MacKenzie, Mr. Trueman 
and the magistrate, set out in paragraph 14 of his affidavit, in 
which he says positively that the magistrate declared that Mr. 
Sullivan, barrister, had appeared for the prosecution when the 
case was disposed of.

In Mr. Fairlie’s affidavit it is further stated that when the 
clerk of the Court was about to shew some paper to Mr. True­
man the magistrate said to him :—

Why, you arc giving things away, fîod Almighty, don't shew any­
thing to them.
We are not here and now asked to believe that any of the 

circumstances antecedent to the trial before magistrate Mc- 
Miekcn, viz., the asking by the accused for a ballot paper, the 
secret release of the accused without bail, or the secret remand­
ing of the case to be heard before magistrate McMicken, was an 
occurrence wholly accidental in its nature. But we are asked to 
take it as the truth that the extraordinary action of the magis­
trate was purely accidental, that it was due to the singular fact 
that Mr. Sullivan, counsel for the accused, had an engagement 
at the Court House and wanted to have the case disposed of 
as speedily as possible. The whole defence comes down to this, 
that it was owing to Mr. Sullivan’s appointment that the magis­
trate took the arbitrary and improper eoursc he did in dealing 
with the information (which charged the accused with a most 
serious offence) summarily, seeretly, in the absence of the prose­
cutor and before the time fixed for the trial.

It is to lie noted that we have not been furnished with affi­
davits from Magistrate Richardson, from Police Constable Bain, 
from the clerk of the Court or from Mr. Sullivan. All these 
parties should be prod need for examination before this matter 
can be finally cleared up. At whose request did Magistrate 
Richardson release the accused without notice to the prosecutor, 
and remand the case for trial before Magistrate McMicken? 
How did the police constable acquire his information as to the
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date of the remand and oilier matters and what information did 
he actually afford to the sympathetic ear of the magistrate on 
the subject of “extenuating circumstances”? On what facts 
in his knowledge was it that the clerk of the Court informed the 
prosecutor of the hour fixed for the trial and issued subpoenas 
returnable at that time? By what reasoning did counsel for the 
accused persuade the magistrate to dispose of these cases without 
embarrassing publicity? These and other pertinent questions 
might have been answered, but they are not.

I must say that 1 am impressed with the unreality of the 
names of “George Stout” and “Tom Morris.” So inextricably 
are they confused in the alleged recognizances of bail that there 
is ground for the suspicion that they may be both fanciful desig­
nations for one and the same man.

The law provides that the Magistrate’s Court shall be an 
open Court. See see. 714 of the Code, with reference to trials 
before a justice in ease of summary convictions, and see. 787, in 
the case of summary trials for indictable offences. “Every 
Court held by a magistrate for the purposes of this part shall he 
an open public Court.” This was the law before the Code and 
for obvious reasons.

Criminal matters must be disposed of in the presence of the 
public and the prosecutor. And even if the accused pleads 
guilty the prosecutor has a right to be present to adduce evi­
dence hearing upon the question of the severity of the penalty 
to be indicted.

Sec. 272 of the Dominion Elections Act provides that
Every person is guilty of personation and liable to a penalty not 

exceeding two hundred dollars and not less than fifty dollars and to 
imprisonment for a term not exceeding two years and not less than 
threo months who »t nn election

(a) applies for a Imllot pn|ter in the name of some other person, 
whether such name is that of a person living or dead, or of a fictitious 
person.
The variable nature of the punishment that can be indicted 

indicates that the magistrate has a discretion to be exercised on 
the evidence before him. Obviously if the accused offers evi­
dence the prosecutor must be at liberty to controvert it if he 
can and wishes to do so.

The powers of a private prosecutor are as great as those of 
the Attorney-General.

No person has any legal power for the collection of evidence, or for 
its production before the magistrate, or in ap|«earing before the Court 
by which the matter is finally determined in the one case which the 
person placed in a corresponding position has not in the other: 
Stephens, Hist. Criminal Law, vol. 1, 19.".
That the prosecution has the right to produce evidence in
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aggravation appears absolutely clear: R. v. Hunts, 2 T.H. 6S3; 
H. v. IHngnam, 7 A. & E. 592.

it was argued in reply that, the proceedings of the magis­
trate were at most irregular only : that there was no legal evi­
dence of the adjournment until 11 o’clock and that the applicant 
had failed to make the strong prima facie case, based on direct 
evidence, required by the authorities: /»*. v. &'langer, L.U. 6 Q.B. 
352; /»*. v. Willett, (i T.R. 294. It was contended that there was 
here no corrupt motive shewn and there could not have been 
such because the magistrate could have waited until 11 o’clock 
and indicted the same penalty, and it cannot 1m* said that the 
magistrate acted either illegally or corruptly. Counsel for the 
magistrate referred to /V.r parle Fenliman, 2 A. & E. 127, 
amongst other cases.

In the other case, in which Mr. R. ÏÎ. McDonald laid the 
information, a similar state of facts is shewn. Mr. McDonald, 
acting as agent at the poll No. 4 in said district at the said 
election, caused the arrest of one Thomas Morris for applying 
for a ballot paper in the name of Valentine 0. Quinn, under a 
warrant issued by the deputy returning officer. Mr. McDonald 
saw Police Constable Rain on Monday, who then informed him 
that the accused had been released on hail. Here the recogniz­
ance is headed “Re George Stout” while in the body of it ap­
pears the name of “Tom Morris,” and there is no condition 
endorsed. On Tuesday evening Mr. MacDonald was informed 
by Rain that the case would come up before Police Magistrate 
McMicken at the provincial Police Court, Winnipeg, on Octo­
ber lfi. at 11 o’clock, before which time he was in attendance at 
that place. The rest of the affidavit of McDonald deposes to 
substantially the same facts as those set forth in the affidavit of 
Mr. MacKetizie.

Tin* two ens<*8 must obviously he dealt with together.
The following points appear to me of importance:—
1. The magistrate says that one case was disposed of by him 

shortly after 10 o’clock in the forenoon—the other about 20 
minutes past 10. In this he is contradicted by his own memor­
anda on the papers, which shew that both cases were heard at 
10.30 a.m.

2. It appears that the magistrate altered Mr. MacKenzie’s 
sworn information in the absence, and without the consent of 
the informant. Of this there is no explanation.

3. The statement, positively made by Mr. Fairlie and Mr. 
McDonald, that the magistrate said to the clerk.

Why arc you giving tiling* away? find Almighty, don't nhoxv any­
thing to them

is denied by him though he admits he did say that the clerk had 
no right to give information without consulting him. The weight
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of evidence on this point is against the magistrate, who admits MAN. 
in his affidavit that it was impossible for him to remember ver- 
batim what took place. lgl

4. The magistrate denies that he said Mr. Sullivan appeared ----
for the prosecution, but that the other deponents misunderstood *lK 
him. Rut that he did say that Mr. Sullivan appeared for the ' 'll'1 %‘
prosecution is positively sworn to by Mr. MacKenzie, Mr. Fairlie <*■“«». J.a. 
and Mr. McDonald. Here again the weight of evidence is against <d,w,l,h*' 
the magistrate.

5. The other statements ascribed to him in the affidavits are 
practically admitted by him.

fi. The magistrate arbitrarily and improperly refused to let 
the prosecutor have a copy of the information and record. The 
reason he gives for this refusal was no reason at all. Ilis real 
motive is left to inference.

7. In answer to the charge that he failed to impose im­
prisonment as well as a fine, the magistrate says, in his affidavit:
“I am not aware, and I deny that it was my duty to sentence 
the said accused to a term of imprisonment,” which may be 
true, but is irrelevant and disingenuous, as lie should have 
sworn to his knowledge as of the date when he imposed the fine, 
and not as of the date when he made his affidavit.

8. We have not before ns affidavits from Constable Rain,
Magistrate Richardson, the clerk of tin- Police Court, or Mr.
Sullivan, all of whom could shed much light on the questions 
here raised. The absence of these affidavits affords ground for 
legitimate comment.

9. The fact that there were two eases, not apparently related 
to each other, disposed of by the magistrate in precisely the same 
way, practically simultaneously, gives rise to serious considera­
tions. That the magistrate should secretly dispose of one is hard 
enough to explain and defend, but that he should thus hurriedly 
get rid of two eases is a difficult matter indeed to apologize for.
It is singular that it should have occurred to each of these two 
offenders to plead the astonishing plea of drunkenness and that 
such a futile matter of alleged excuse should have been enter­
tained without question. It is likewise singular that each of 
these two self-confessed criminals should have had with him tin* 
sum of fifty dollars, being the exact amount of the fine to bo 
inflicted.

10. In his memorandum in the Mnrria ease the magistrate 
says that the excuse of inebriety there pleaded before him was 
substantiated by the police authorities; but this be does not 
repeat in bis affidavit. Mr. MacKenzie swears that the magis­
trate said in the Court room that Constable Rain had told him 
that the accused was drunk, and that In* (MacKenzie) told the 
magistrate: “Rut Constable Rain told me that he was sober, ami
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gave no evidence of having been drinking,” and that Constable 
Bain, who was present, said he had made no statement whatever 
with reference to the accused having been drinking. It is to 
be observed that we are here without the evidence of Constable 
Bain. The evidence is against the magistrate on this point.

11. The conduct and language of the magistrate, as set forth 
in the affidavits, were so violent and tyrannical as to lend some 
colour to the view that his action in these two matters was dic­
tated by improper motives. Certainly to contend such action 
was prompted with a view to the due and proper administration 
of justice seems to me inconsistent with his treatment of the men 
who were attempting to bring violators of the law to justice.

In addition to the foregoing considerations and conclusions, 
I think it clear that the real charge against the magistrate, that 
of disposing of these cases secretly and in the absence of the 
prosecutor, is not met by him with any explanation whatever, 
except the fatuous one of Mr. Sullivan’s appointment at the 
Court House on the morning in question, to which I have alluded.

After a careful perusal and consideration of the material 
filed, I have come to the conclusion that, in the result, the pro­
ceedings before the magistrate were a travesty on the adminis­
tration of justice, and that there has been made out a prima 
facie case of connivance on his part, by acquiescence and other­
wise, and with knowledge of the material facts involved. I'pon 
the material, it is not going far afield to draw the inference that 
it was the intention of the magistrate to deal with these cases 
with a minimum of publicity, and with as little damage as 
could possibly accrue to the self-confessed criminals and their 
accessories. The evidence before us is such that a grand jury 
might readily find a true bill upon it. Not until the various 
parties who have made affidavits and others I have mentioned 
have been examined in open Court can the issues here raised be 
finally and satisfactorily determined. The questions involved, 
viz., that of the sanctity of the ballot and that of the integrity 
of the magistracy, are of the highest importance and it is in the 
public interest that the matters in issue should be authoritatively 
dealt with by a jury.

In my opinion the evidence before us points to a conclusion 
that the magistrate in the extraordinary and arbitrary course 
he adopted in these two cases was animated by an indirect and 
improper motive; that is to aay, by a motive having in view 
something other than the due and impartial administration of 
justice. This conclusion, however, may be rebutted and over­
thrown by further evidence. Therefore, there seems good reason 
why the magistrate himself, whose conduct has been so sharply 
and so publicly assailed, should, if fully conscious of his own 
uprightness, have no hesitation in submitting to the test of a 
trial before a jury of his fellow-countrymen.
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In my opinion the rules in these cnses should he made nl)so-
lute.

IIaggart, J.A. :—I have read the reasons of my brother 
Richards, and I agree with him that the rule should be dis­
charged.

I thought on the original motion that the rule nisi should 
have been refused. Subsequent argument on the motion to make 
the rule absolute confirmed me in my first opinion.

In a serious proceeding like this stronger evidence than was 
offered should have been submitted.

One of the grounds of illegality urged on the ex parte motion 
for the rule nisi was that under the statute the magistrate was 
bound to impose imprisonment in addition to tin- fine. Judicial 
interpretation, however, supports the decision of the magistrate 
and on the argument this ground was abandoned by counsel for 
the informant.

In my opinion there was no evidence of any eorrupt or im­
proper motive, nor was there any illegality in the proper sense 
of the term, unless a mistaken view of an official’s duty is an 
illegal act.

It is true the magistrate lost his temper in the altercation set 
out in the informant’s affidavit, but I cannot say there was no 
provocation. This altercation, however, took place subsequent 
to the disposition of the cases in question.

The rule should be discharged.

Rule discharflcd ; Cameron, J.A., dissent ini/.

Annotation—Criminal law ( 6 II A—331— Leave for proceedings by crimi­
nal information.

A criminal information is a written suggestion of a misdemeanour, 
made either. (1) rx officio by the Attorney (ienernl. or (2) filed in the 
Crown Office by special leave on the relation of a private prosecutor pro­
ceeding in the name of the Crown.

In Blackstone** Commentaries, vol. IV., 308. such informations are 
divided into two sorts:—

(1) Tho*e which are partly at the *uit of the King and partly at that 
of a subject, and which are usually brought upon penal statutes. Th®*o 
are limited as to time by 31 Elir.. ch. 5, and are scarcely ever heard of: 
Bowcn-Rowlands on Criminal Proceedings, 2nd ed., 351.

(2) Those which arc only in the name of the King, and which are of 
two kinds:—

(а) Those which are truly and properly hfs own suit, and filed ex officio 
by his own immediate officer, the Attorney (îeneral.

(б) Those in which, though the King is the nominal prosecutor, yet it 
i* at the relation «if some private jierson or comnmn informer, and 
they are filed by the King's c«ironcr and attorney in the Court of 
King's Bench, usually called the Master of the Crown Office.
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Annotation(continued)—Criminal law (g II A—33)—Leave for proceed­
ings by criminal information.

A “criminal information" must Ik* distinguished from an “informa­
tion” laid under Summary Jurisdiction statutes or the Criminal Code 
where the term is used as synonymous with complaint.

The object of the King’s own prosecutions filed ex officio are properly 
such enormous misdemeanours as peculiarly tend to disturb or endanger 
his government, or to molest or affront him in the regular discharge of 
his royal function. The objects of the species of information filed by the 
Master of the Crown Office upon the complaint or relation of a private 
subject are any gross and notorious misdemeanours, riots, batteries, liliels, 
and other irregularities of an atrocious kind, not peculiarly tending to 
disturb the Government, hut which deserve the most public animadversion: 
{R. v. I.abouchcre, 12 Q.B.D. 320, where it was held that a criminal in­
formation for libel can only he granted at the suit of persons who are in 
some public office or position, and not at the suit of private persons). 
See also R. v. The World, 13 Cox 305; Bowen-Rowlands on Criminal In­
formations, 2nd ed., 352.

Information differs from an indictment in little more than this: that 
the one is found by the oath of twelve men, and the other is not so found, 
hut is only an allegation of the officer who exhibits it: Sliortt on Informa­
tions, p. 3. The term “indictment" will not, apart from a statutory meaning 
expressly given, include “information": R. V. Slator, 8 Q.B.D. 207; but 
by sec. 5 of the Criminal Code of Canada 1000, finding the indictment in­
cludes also exhibiting an information and making a presentment.

In practice, a criminal information will only lie in the King's Bench 
Division of the High Court (in England I and not in Courts of assize or 
quarter sessions, but it may be sent by a Divisional Court (K.B.D. ) for 
trial in a Court of Assize: R. v. RuhhcII, 03 L.T. 407. The proceedings 
are similar to those on indictment, except that the junior counsel for the 
prosecution “opens" the pleadings as in a civil case (see R. v. Russell, 
ibid.) And in England there may be an appeal to the Court of Criminal 
Appeal therefrom.

A criminal information on relation will only lie granted in a case of 
serious misdemeanour, t.g., libels against magistrates, offences against 
public justice or the public peace. Though theoretically a criminal in­
formation will lie in respect of any offence other than treason, or felony, in 
practice it is only granted in England in rases of misdemeanour; and the 
English Crown Office rule 372, now expressly declares that an information 
by the Attorney-General shall not Ik* for treason or felony, and rule 375 de­
clares that informations may 1m* ordered by the King’s Bench Division on 
the application of a private individual in respect of a misdemeanour.

The granting of a criminal information is discretionary with the Court 
under all circumstance»; the application is not to lie entertained on light 
or trivial grounds. In dealing with such an application, the Court has 
always exercised a considerable extent of discretion in seeing whether the 
rule should lie granted, and whether the circumstances are such as to 
justify the Court in granting the rule for a criminal information: R. v. 
Wilkinson (1877). 41 V.C.Q.B. 1. 20.

A party who wants a criminal information must place himself entirely 
in the hands of the Court. If It apjiear that the party has put himself
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Annotation(continued)—Criminal law (g II A—331—Leave for proceed­
ings by criminal information.

into communication with the publisher of the libel, for the purpose of re­
torting, or with the view of obtaining redress, or has in any way himself 
attempted to procure redress, or take the law into his hands, the remedy 
by criminal information will lie refused: R. v. Wilkin ton (1877). 41 
V.C.Q.B. 1, 25, citing Ex parte Brawlerk, 7 .lur. 373; R. v. Ileustis, \ 
James 101.

A person alive to the vindication of his character when assailed and 
entitled to the remedy of criminal information must apply with reason­
able promptitude. The general rule is stated by Lord Mansfield in R. v. 
Robinson (1765), 1 W. Bl. 542, where ho said: “There is no precise number 
of weeks, months, or years; but, if delayed, the delay must be reasonably 
accounted for. The party complaining must come to the Court either dur­
ing the term next after the cause of complaint arose, or at so early a period 
in the second term thereafter as to enable the accused, unless prevented 
by the accumulation of business in the Court, to shew cause within the 
second term; and this, regardless of the fact whether an assize inter­
vened or not: R. v. Kelly, 28 U.C.C.P. 35; R. v. Wilkinson, 41 U.C.Q.B. 
1, at 24.

It is of the highest importance that the relator should in all cases lay 
before the Court all the circumstances fully and candidly, in order that the 
Court may deal with the matter: R. v. Wilkinson (1877), 41 V.C.Q.B. 1, 
25 (citing R. v. Aunger, 28 L.T.N.S. 634, e.c. 12 Cox 407).

There are two things principally to lie considered in dealing with such 
an application: (1) To see whether the person who applies to conduct the 
prosecution, the relator or the informer, has been himself free from blame, 
even though it would not justify the defendant in making the accusation; 
(2) To see whether the offence is of such magnitude that it would be pro­
per for the Court to interfere and grant the criminal information. Both 
these things have to be considered, and the Court would not make its pro­
cess of any value unless they considered them and exercised a good deal of 
discretion, not merely in saying whether there is legal evidence of the of­
fence having been committed, but also exercising their discretion as men of 
the world, in judging whether there is reason for a criminal information or 
not: R. V. Plimsoll (1873), noted in 12 C.L.J. 227; R. v. Wilkinson (1877), 
41 V.C.Q.B. 1, 29.

The Court always considers an application for a criminal information 
ns a summary extraordinary remedy depending entirely on their discretion, 
and therefore not only must the evidence itself lie of a serious nature, but 
the prosecutor must apply promptly or must satisfactorily account for any 
apparent delay. He must also come into Court with clean hands, and lie 
free from blame with reference to the transaction c led of; he must
prove his entire innocence of everything imputed to him, ami must pro­
duce to the Court such legal evidence of the offence having been committed 
by the defendant a\ would warrant a grand jury in finding a true bill 
against the defendants: Per Quain, J., in R. v. PUmsoll (1873), noted, 
12 Can. Law Jour., p. 228, cited by Ilagarty, C.J., in R. v. Kelly (1877). 
28 U.C.C.P. 35.

The Court confines the granting of criminal informations for libel to 
the case of persons occupying otllvial or judicial positions, and filling some
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Annotation (continued)—Criminal law (§11 A—33)—Leave for proceed­
ings by criminal information.

ofllces which gives the public an interest in the speedy vindication of their 
character, or to the case of a charge of a very grave or atrocious nature ; 
leave was therefore refused to the manager of a large railway company to 
file a criminal information for libel, on the ground that he did not come 
within the description of persons referred to. Per Armour, J. : “I think the 
practice of granting leave to file criminal informations in this country, 
having regard to the social conditions of its inhabitants and the liberties 
which they enjoy, is, to say the least of it, of very doubtful expediency, 
and should, in my opinion, lie discontinued, and, if necessary, abolished by 
legislative enactment. The very rule adopted in England, that it will only 
be granted to what 1 may call ‘a superior person' is the strongest reason, 
to my mind, why in this country it should never be granted at all. What­
ever may be deemed desirable in England, 1 do not think it desirable that 
in this country there should exist a remedy for the superior person which is 
denied to the inferior”: R. v. Wilson (1878), 43 U.C.Q.B. 583. In that case 
Cameron, J„ said : “There is no real necessity, so far as I am aware, for 
anyone seeking this remedy. Any person libelled has a right to lay an 
information before a magistrate charging anyone who may have libelled 
him with the offence, and may then by his oath deny the truth of the slan­
derous charges or imputations.” Hagarty, C.J., added that it was not to 
be understood that the Court laid down any absolute rule as to future 
applications for criminal informations, or that they meant to fetter their 
discretion in dealing therewith : lb. reporter’s note: It. v. H 'ilson (1878), 
43 U.C.Q.B. 583.

Where the libel charges the person libelled with having, by a previous 
writing, provoked it, the latter by his affidavit on which he moves for a 
criminal information is bound to answer such charge, otherwise the affi­
davit will be held insufficient: It. v. Edward Whelan ( 1803), 1 P.E.I. 
Rep. 220, per Peters, J.

In Trinity Term, 1870, an application-was made for a criminal informa­
tion for libel in newspapers published on 23rd and 30th March and 25th 
May. The delay in not applying to the Court during Easter Term, or 
until 30th August, was not satisfactorily accounted for, and the Court re­
fused the application, but, in view of the virulent language of the article, 
without costs: R. v. Kelly (1877), 28 V.C.C.P. 35.

In answer to an application for a criminal information for libel the 
defendants filed an affidavit stating that they had no personal knowledge of 
the matter contained in the alleged libels, but received the information 
from persons whom they trusted to be reliable and trustworthy ; that the 
Globe newspaper was controlled by the applicant, who was an active politi­
cian, and had published a number of articles violently attacking one S., 
who was a candidate for a public office, and the libels in question were 
published with a view of counteracting the effect of these articles, and 
believing them to lie true, and without malice. This was held to be no 
ground for the Court refusing to the applicant leave to file a criminal 
information for the reiterated publication in a newspaper of matter not 
pretended either to be not libellous, or to be true in fact : R. v. Thompson 
(1874), 24 U.C.C.P. 252.

Quare, whether a criminal information is the course to be adopted for
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Annotation [continued )—Criminal law (8 II A—33)—Leave for proceed- MAN. 
ings by criminal information.

Annotation
wilful and corrupt misconduct of a Judge holding an inferior Court of |,ro^jjngg 
record: R. v. Ford (1853). 3 UjC.C.P. 209. 218. by criminal

Where there is foundation for a libel, though it falls far short of justi- information 
fication, an information will not !*• granted: The Queen v. /fifty*, 2 Man.
L.R. 18.

A party seeking a criminal information against another must himself 
be free from blame, or he will not lie granted leave to take that method 
of procedure, and will lie left to his recourse by indictment or action: R. V.
Edward 1 Yhelan (1863), 1 P.K.I. Rep. 223, per Peters, J.; R. V. Lawton, 1 
Q.B. 486; R. V. Bigg», 2 Man. L.R. 18. *

Every public officer commits a misdemeanour who, in the exercise, or 
under colour of exercising the duties of his office, does any illegal act, or 
abuses any discretionary power with which he is invested by law from 
an improper motive, the existence of which motive may be inferred either 
from the nature of the act, or from the circumstances of the case. Rut an 
illegal exercise of authority caused by a mistake as to the law made in 
good faith is not a misdemeanour: Hurhidge Digest of Crim. Law (1890), 
article 148; R. v. 1 Yyat, 1 Salk. 380; R. v. Hembridge, 3 Doug. 327, and 
22 St. Tr. 1-159; Bacon Abridgment, tit. “Office and Officer,” N. ; R. v. llor- 
ron. 3 B. & Aid. 434; Annotation, 11 Can. t'r. Cas. 344. If the illegal act 
consists of taking under colour «if office from any person any money or 
valuable thing which is not due from him at the time when it is taken, the 
offence is called “extortion”: R. v. Tindole, 20 U.C.Q.B. 272; Paraona V.
Crabbe, 31 U.C.C.P. 151.

The statutory provisions of the criminal law relating to offences against 
the administration of law and justice are to be fourni in Part IV. of the 
Criminal Code of Cana«la, 1906, sees. 155-196.

SINCLAIR v. PETERS. 0NT

Ontario Court of Appeal, Harrow, Maelaren. Meredith, and Magee, JJ.A. O. A.
Xovembcr 19, 1912. 1912

1. Deeds (8 IIC—33)—Errors as to quantity, occupancy, name, local- Nov. 19.
ity—Identity as to property intended to be conveyed.

In construing a deed purporting to assure a property, if there lie a 
description of the property sufficient to render certain what is in­
tended, the ad«lition «if n wrong name, or erroneous statiunent as to 
<|unntitv. occupancy, locality, or an erroneous enumvratbm of particu­
lars. will have no effect.

[ Si nr lair v. Petera, 3 D.L.R. 664. affirmed.]

2. II mu ways (8 I A—7)—Dedication intention must iie shewn.
In order to establish the de«licntion of land ns a public highway, 

an intention to dedicate must lie shewn, and. though there may be 
facts indicating a indication, yet. if. in the light of all the circum­
stances, there appears to have liecn an absence of any intention to 
dedicate, dedication is not established.

[flinrloir v. Petera, 3 D.L.R. 664. affirmed.]
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ONT. 3. DEDICATION ( § T 11—10)—WlIAT AMOUNTS TO—M.XP S11EWINO STREETS 
ATTACH Kl» TO REGISTERED 1IEED—NON-COMPLIANCE WITH REGISTRY

0 1
1912

Act.
The registration with a deed of land of a sketch of the land at­

Peters.

tached to the deed, without the formalities required by the Registry 
Art. iu the registration of a plan, does not constitute a dedication as 
public highways of tlm*e parts of the land which are shewn in the 
sketch as streets or roads.

[Sinclair v. Pctcis, 3 D.L.R. ($04, affirmed.]

4. Dedication (§ II—23)—What constitutes acceptance—Assessment 
OF LAND AS STREET.

Where a strip of land used as a street but privately owned was 
treated hv the assessor of the municipality as a street and was not 
assessed for nine years, hut there was no direct assertion by the muni­
cipality of any claim to»dedication of the land, nor were any muni­
cipal improvements made thereon, such facts do not establish a dedica­
tion thereof as a highway.

[Sinclair v. Peters, 3 D.L.R. 004. affirmed.]

Statement Appeal by the defendant from the judgment of Sutherland, 
J., in an action for trespass on certain lands, which is reported in 
Sinclair v. Peters (No. 1), 3 D.L.R. 664, 3 O.W.N. 1045, where 
the facts are fully set forth.

The appeal was dismissed.
E. D. Armour, K.C., and J. D. Montgomery, for the defend­

ant.
.1/. If. Ludwig, K.C., for the plaintiff.

Meredith, J.A. The judgment of the Court was delivered by Meredith, J.A. : 
—I agree with the learned trial Judge in his conclusion as to 
each of the issues joined between the parties in this action : I 
differ from him only in this, that I have no hesitation, such as he 
expressed, on the question of dedication, of which I can indeed 
find no reasonable evidence.

The “street” or “place” in question was never a thorough­
fare. but was merely a cul-de-sac for the convenience of but a few 
persons whose property abutted upon it, who were expressly 
granted a right of way over, or were the owners of it. Every­
thing that was done regarding it. from first to last, was at least 
ns consistent with its being a private, as with its being a public, 
way : and some things, ns, for instance, granting rights of way. 
and granting or receiving power to make it a public way, were 
quite inconsistent with the defendant’s contention ; there is in 
my opinion no reasonable evidence of any intention to dedicate, 
or of any dedication and acceptance of the street or place as a 
public way ; and no evidence whatever of its having become a 
public way by reason of the expenditure of public money in 
opening it, or by the usual performance of statute labour upon it.

No grant of any right of way to the defendant is proved ; nor 
does there appear to be any ground for claiming a private right 
in any such manner.
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Nor has title l>een acquired by user, as the trial Judge made 
plain in the reasons for his judgment against the appellant.

But it is said that there is power to convert this private wax 
into a public one : the obvious answer to which, however, is. 
whether or not such power exists, it has not in fact been exer­
cised, and so the plaintiff yet has this right of action. It will 
be time enough to deal with any such question when it can Ik* 
properly, and is, raised.

So, too, the amendment of the statement of claim—setting up 
a deed given for the purpose of correcting an obvious misde­
scription merely—as 1 think, was quite properly allowed ; and I 
also agree with the trial Judge in the view expressed by him that 
the new deed was not essential to the maintenance of this action, 
that the old deed covered sufficiently the place in question.

The appeal, in my opinion, should be dismissed.

ONT.

C. A.
1912

Merrdtth. J.A.

Appeal dismissed.

DOMINION REGISTER CO. v HALL and FAIRWEATHER. N s
Vow» fleolio Buprcnu• Court, Ritchie, J. Xovember 7, 1912. ~~

1. Salk (|IC—16)—Necessity of recording conditional sale agree 1912
ment—X.S. Statutes 1907, ch. 42. ____

Where the plaintiff sold an account register to n purchaser under a Nov. 7. 
hiring and purchase agreement within the meaning of eh. 42, of the 
Acts of Nova Scotia. 1907. and where such agreement was neither 
accompanied by an affidavit nor filed in the registry of deeds, the agree 
ment although valid as between the parties is null* and void as against 
the creditors, purchasers, and mortgagees claiming under the pur 
chaser in question.

[Ch. 42 of the Acts of Nova Scotia, 1907. referred to.]
2. Chattel mortgage (§110—15)—After acquired property—Kju.sdem

Where a chattel mortgage conveys the stock in trade, shop, contents, 
including shop and ofllce fixtures, scales and appurtenances, which 
had been purchased by the mortgagor from a specified seller with a 
further provision purporting to cover and include “not only all and 
singular the present stock of goods and all other the contents of the 
mortgagor’s shop, but also any other goods that may Is* put in said 
shop in substitution for, or in addition to, those already there, as 
fully and to all intents and purposes as if said added or substituted 
stock were already in said shop and particularly mentioned”; such 
provision to cover other or after-acquired pnqierty is aimed at “stock 
in trade" ami requires clear words in order to cover other property 
sought to lie held, the legal principle of construction being that gen 
cral words following specific word* are ordinarily construed a* limited 
to things ejumtem generis with those before enumerated.

[Moore v. Magrath, 1 C'owper 9. referred to.]

Action to recover the value of an account register delivered 
by the plaintiff to one McDade under a hire and purchase agree­
ment.

Judgment was given for the plaintiff.
37—H D.I..R

Statement
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Ritchie. J.

•/. L. Ralston, for plaintiff.
F. L. Milner and V. If. Fullerton, for defendants.

Ritchie, J. :—The plaintiff company sold to one, E. C. Mc- 
Dade an account register, Me Dade entering into a hiring and 
purchase agreement within the meaning of ch. 42 of the Acts of 
the Province of Nova Scotia, for the year 1907. This agree­
ment was not accompanied by any affidavit nor was it filed in 
the registry of deeds. As*against the creditors, purchasers and 
mortgagees of Me Dade the agreement was therefore null and 
void, but good as between the plaintiff company and Me Dade. 
This agreement is dated the 31st of August. 1911. Prior to this, 
namely, on the 17th day of March, 1911, McDade had given a 
bill of sale or chattel mortgage covering after acquired pro­
perty to secure the sum of $3,000 due to the defendant company. 
The price of the account register was $110 and there is now due 
to the plaintiff company in respect thereof the sum of $88. Tip- 
defendant company do not rely upon their chattel mortgage 
having been filed, in fact it was not proved that the chattel mort­
gage ever was filed in the registry of deeds. What the defend­
ant company rely on is that McDade being in default as to his 
payments they took possession pursuant to the terms of tip- 
chattel mortgage. The plaintiff company deny that McDade 
was in default and therefore say that the defendant company 
had no right to take possession. I find that McDade was in de­
fault as to payment of interest, the payment which is relied on 
to avoid default was made by cheque which was returned for 
lack of funds in the bank to meet it and this I do not regard as 
payment. The interest therefore was overdue and the defend­
ant company had a right to take possession under their chattel 
mortgage. The remaining question for consideration is whether 
or not this account register is within the language of the chattel 
mortgage. 1 am of opinion that upon the true eonstruction of the 
language used, the account register is not caught up by tip- 
chattel mortgage. I think that what was in the contemplation 
of the parties was that the chattel mortgage should cover after 
acquired stock in trade brought into the shop in substitution 
for or addition to the stock on hand at the time the chattel mort­
gage was given. The chattel mortgage conveys the stock in 
trade, contents of the shop, including shop and office fixtures, 
scales and appurtenances, which were purchased by McDade 
from one McLaughlin and it then provides as follows :—

These presents wluill not only cover and include all and singular 
the present stock of goods and all other the contents of the said shop 
so owned by the said Ernest O. McDade as aforesaid, but any other 
goods that may lie put in said shop in substitution for, or in addi 
tion to those already there as fully and to all intents and purposes 
as if said added or substituted stock were already in said shop and 
particularly mentioned herein, to which the parties hereto agree.
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I think stock in trade is what this clause is aimed at and I 
hold that this account register is not covered by the words used. 
Where it is sought to hold after acquired property, 1 think there 
must he clear words covering the property sought to be held. 
Following the danse of the chattel mortgage which I have 
quoted there is a clause conveying the goods in the warehouse 
and after acquired goods which may he brought into the ware­
house and then comes the following:

Also two horse*. two waggon», sled* gear ami nil other property of 
any kind, nature, or description owned by the said Ernest V. Me Dade 
and in said warehouse where the said horses, sleds and waggons now 
are, it being understood and fully agreed, that tin- said property men­
tioned herein and every part thereof and said added or substituted 
property shall lie included in and bound by these presents whether the 
same is. or remains, or shall be placed or kept in said shop and ware­
house or any other shop, place or building, the same to lie covered 
hereby wherever the said goods, property, chattels and effects may 
be or may lie placed.

This clause seems to In* an attempt to cover after acquired 
property wherever it may be placed without designating the 
place, but it may be contended that the “added or substituted 
property” which may hereafter be placed or kept in said shop 
covers the account register. The word “property” is of course 
large enough to do so. but I am of opinion that it must be re­
stricted to the class of property mentioned in the clause first 
hereinbefore quoted, viz., stock. The rule is that general words 
following specific words are ordinarily construed as limited to 
things cjusdnn generis with those before enumerated. In Moore 
v. Magrath, 1 Cowper 9, Lord Mansfield said:—

It is very common to put in a sweeping clause and the use and 
object of it in general is to guard against any accidental omission, 
but in such cases it is meant to refer to estates or things of the same 
nature and description with those that have lieen already mentioned. 

The plaintiff company will have judgment for $88 and costs.

N S.

8. C.
1912

Dominion
Rkqibter

Co.

WKATHER. 

Ritchie. J.

Judgment for plaintiff.

CHARLEBOIS v. MARTIN.
Ontario High Court. Middle ton, in Chambers. December 4, 1912.

1. ExKCI TION i 8 II—111)—Sl'PPLKMKXTAHY I’BOU.HUMlH— EXAMINATION OF 
.!CHOMENT HEHTOR, REQVIRKMENTN—COMMITMENT OE IIEIITOR.

On an examination of a judgment debtor, although it is the normal 
course for a judgment creditor to have a full explanation in answer 
to his question», yet. if as a result of the whole examination one is 
aide to glean the history of what has lieen dune, it would appear to 
-uDiee. and a motion to punish the judgment debtor for eontempl la» 
eause hi» answers arc not satisfactory should lie denied.

[Graham v. Berlin, 13 P.R. (Ont.i 245, referred to.]

ONT.

H. C. J.
1912

Dee. 4.

38
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Middleton, J.

2. KxWUTIUN I g II—16) — Si VH.kMEXTARY PROCEEDINGS—MOTION TO COM 
MIT DEBTOR FOR CONTEMPT ON UROVXIf OF DEFRAUDING CREDITORS—
Requisites.

I'pon a motion by a judgment creditor to commit a debtor for con­
tempt upon the ground that on hi* examination h* a judgment debtor 
it appears that Tie had concealed or made away with hi* property in 
order to defeat and defraud his creditors, the court should not commit 
the debtor merely on a reasonable suspicion hut must be prepared to 
find a* a fact that the debtor L guilty of the act charged.

[Wallin v. Harper, 7 U.C.L.J., O.S. 72, distinguished.]

Motion by the judgment creditor to commit the debtor or 
for n writ of attachment or ea. sa. against him, upon the ground 
that on his examination as a judgment debtor he refused to dis­
close his property and his transactions, and did not make satis­
factory answers, and that it appears that he had concealed or 
made away with his property in order to defeat and defraud his 
creditors in general and the plaintiff in particular.

The motion was dismissed.
Harcourt Ferguson, for the judgment creditor.
A. J. It. Snow, K.C., for the judgment debtor.

Middleton, J.:—The defendant was examined: and upon the 
first return of this motion it was admitted on his behalf that his 
examination was unsatisfactory. The matter stood, with the 
direction that the defendant should in the meantime submit to 
further examination. The further examination has now been 
had, and the motion is renewed; the judgment creditor con­
tending that satisfactory answers have not yet been made, and 
that from the examination it appears that the debtor has con­
cealed or made away with his property.

The examination is in one sense not satisfactory. This is 
accounted for partly by the fact thpt the debtor is a foreigner, 
partly by the fact that he is an old man and garrulous, partly 
because he is suspicious of the examining counsel and is not 
over-candid, and partly by the fact that he does not appear to 
have the details of his transactions clearly in his mind.

One cannot read the examination without being impressed 
by the idea that it is quite probable that Richardson was not a 
creditor and that Richardson holds the money paid to him in 
trust for the debtor. Nevertheless, the judgment debtor has 
sworn to his indebtedness and that the payment made to Richard­
son was in satisfaction of that indebtedness ; and whatever sus­
picions one may entertain, and whatever view one might be in­
clined to give effect to, if this evidence were the sole evidence 
upon the trial of an issue, I do not think it would he safe to say 
that from the statements made by the debtor it appears that a 
fraudulent disposition had been made of this property.

In the written argument handed in by counsel for the judg­
ment creditor he says that what appeal's is “at least sufficient 
to raise a reasonable ground for the suspicion that the debtor
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has concealed his property or made away with it in order to ONT 
defeat or defraud his creditors.” This is fully ns far ils the h~C~i 
evidence goes, and is not what the rule requires. I cannot com- Igi2
mit because I have a reasonable suspicion ; 1 must be prepared -----
to find the fact. Ciiau.kik.ih

The Richardson transaction appears to me to go beyond the Martin 
others. Upon the examination I cannot find enough to lead me 
to a reasonable suspicion of the Douglas transaction. Middleton.

1 have a good deal more doubt as to the payment on the 
chattel mortgage; and this falls in my mind in the sane cate­
gory as the Richardson transaction.

In reference to the two other transactions I am not able to 
say—adopting the words in lie Caulfield, 5 I.L.R. 356—that 
“the statements are of such a nature that no reasonable man 
could believe them.”

The only case cited which goes to indicate a different rule is 
Wallis v. llarpcr, 7 U.C.L.J., O.S. 72. This case was decided at 
a time when imprisonment was a common method of enforcing 
payment of a debt : and the line of interpretation there suggest­
ed has long since been departed from. Robinson. C.J., states 
the object of the statute as being “not to punish as for a con­
tempt but to place in the power of the creditor such means of 
coercion as an execution against the person may confer.”

The rule as it now stands is for the purpose of discovery; 
a.*d when discovery is refused, or where as the result of the dis­
covery a fraudulent disposition of the property is disclosed, then 
the imprisonment follows as a means of punishing contempt.

Then, are the answers satisfactory within the meaning of 
the rule? Certain answers clearly are not ; but when the defend­
ant falls into the hands of his own counsel he does give—it is true 
with the aid of leading questions and with the aid of a statement 
which had been prepared for him—a fairly clear account of 
what has become of his money. Taking the examination as a 
whole, there is no difficulty in ascertaining what the debtor has 
done with his property.

I am not prepared to accede to the proposition of the judg­
ment creditor that he is entitled to have a full explanation in 
answer to his questions. This is the normal course; but if as the 
result of the whole examination one is able to glean the history 
of what has been done, that appears to me to suffice. As is said 
by more than one authority, no arbitrary rule can be laid down, 
and each case must be determined upon its own circumstances.
I think, as was said in Graham v. Devlin, 13 P.R. (Ont.) 245, a 
full disclosure has beep made, which is the thing to be aimed at.
Whether the transactions disclosed can be successfully impeached 
is not the test.

I dismiss the motion, but give no costs.

Motion dismissed.
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ATKINSON v. FARRELL.

Ontario Dirinional Court, Boptl, V., Latvhford, ami Middleton. JJ. 
September 30, 1012.

1. I.XXDMiHIl AM) TENANT ( 8 11 D—30)—LlFK ESTATE—DEATH OF LIFE TEN­
ANT—Termination of lease fob years.

A lease for a term of years in land In which the lessor had only a 
life estate is terminated hy the death of the lessor.

2. I.XMH.OKII AND TENANT (§111 K—118)—LlFE ESTATE—Rll.lt I TO E M 111.K
MENTS ON TERMINATION OF LEASE FOR YEARS.

Where a lease for a term of years of land in which the lessor had 
only a life estate has terminated hy the death of the lessor, the wheat 
previously sown by the tenant and in the ground at the time of death 
of lessor lieeonies emblements and lielong* to the tenant or his as­
signee, ns against the remainderman.

3. Landlord and tenant i § III B—31)—Life estate—Right of tenant
FOR YEARS TO STRAW AND MANURE ON DEATH OF LIFE TENANT. 

Where a lessee of a term for years in land in which the lessor had 
only a life estate, covenants not to remove from the premises, but to 
use and spend thereon, the straw and manure made upon the land, 
the straw and manure do not lieeome emblements on the death of the 
lessor and the consequent termination of the lease, but lielong to the 
remainderman, as “accessories of the soil.”

[Gardner v. Berry, 0 O.L.Tt. 260, disapproved.]
4. Landlord and tenant i8 III B—51)—Farm lease—Implied provision

—Use of farm in husbandlike manner. 
in a farm lease there is an implied provision, unless tIm* contrary 

is expressed, that the tenant will till and manure in a g«nn| husband- 
like and proper manner, and will spend, use and employ in a proper 
husbandlike manner, all the straw and manure which shall grow, arise, 
or be made thereon, and will not remove or |wrmit to lie removed 
from the premises any straw or manure.

| Itroirn v. Crump (1815), 1 Marsh 307, 300, referred to.]
3. Life tenants (8 111—23)—Life estate—Use of land by life tenant. 

While the life tenant is entitled to the use of the land during his 
term and to the receipt of all the income and profits, lie is in such 
fiduciary relationship to tlie remainderman that lie i- not allowed to 
injure or dcul with the estate to the latter's detriment.

Appeal hy the defendant from the judgment of the Junior 
Judge of the County Court of the County of Simeoe, in favour 
of the plaintiffs, for the recovery of $125 damages, in an action 
in that Court.

The judgment below was varied.
The Junior Judge’s reasons for judgment were as follows: 
This is an action brought by the executors of one Patriek 

Farrell, deceased, to recover the value of certain wheat, straw, 
and manure alleged to have been the property of the plaintiffs 
and converted by the defendant to his own use. The wheat, 
straw, and manure were produced on the north-east quarter of 
lot number 3 in the 3rd concession of the township of Tecumseth, 
eounty of Simeoe. This land formerly belonged to one Mary 
Farrell, who died, and by her will devised to the said Patriek
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Farrell what for tin* purposes of iliis action may 1m* considered ONT.
a life estate in the said land, with remainder over to the de- D «
fendant, Thomas Farrell. Patrick Farrell entered into posses- ]fll2 
sion of the said land, and, hy indenture of lease dated the 23rd 
March, 1909, leased the said land to one " Hanley for a Atk,*kov 
term of live years from the 1st March, 1909. The said Joseph F a *rk Li­

lian ley went into possession under the lease; and. while so in -----
possession, on the 18th February, 1911. the said Patrick Farrell S1°tem,,nt 
died, whereupon the said land vested in the defendant Thomas 
Farrell, in fee simple, subject to certain charges under the 
will of the said Mary Farrell, deceased, which do not affect the 
question herein to lie determined.

In the summer and fall prior to the death of the said Patrick 
Farrell, the said Joseph Hanley had ploughed some of the said 
land, had done summer-fallowing, and put in fall-wheat ; and. at 
the time of the said Patrick Farrell's decease, the said fall-wheat 
was growing on the said land, and there was also on the said 
land at the same time a quantity of manure and straw.

Probate of the will of Patrick Farrell was granted to the 
plaintiffs on the 3rd March, 1911.

On the 9th March. 1911, the said Joseph Hanley signed a 
memorandum endorsed on (lie lease. pur|Nirtiug to cancel the 
lease and to give up all his claims under the lease, for the express 
consideration of $20. This memorandum was not under seal.
On the same day, namely, the 9th March. 1911. hut some hours 
after the signing of the memorandum of cancellation, the said 
Joseph Hanley signed, under seal, a document, referred to ns 
exhibit 5, purporting to Is* an assignment of the lease and all 
his s thereunder to the plaintiffs, the consideration therein
named being the sum of $20. Then, on the 4th April, 1911, the 

entered into an agreement to sell the said land to one 
Timothy Maher, and on the 20th July, 1911, hv deed, conveyed 
the said land to Timothy Maher, who went into possession on 
the 5th or 6th of April. 1911, of the said land, and reaped the 
said wheat crop and received the said straw and manure and 
the benefit of the said fall-ploughing, summer-fallowing, seeding 
down, etc. Joseph Hanley went out of possession of the said 
land on or about the 4th April, 1911.

This action is now brought by the executors of the said de­
ceased Patrick Farrell to recover from the defendant the value of 
the said crops, straw, manure, ploughing, etc., alleging that the 
defendant converted them to his own use by selling the same to 
Maher.

It is, I think, a well-settled rule of law that, upon the death of 
a tenant for life, his representatives, or where he had a subtenant, 
then the subtenant, are entitled to what are known as emblements, 
which consist of some crop which may lie standing and growing
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ONT. on the land at the death of the tenant for life, and which is the
D. C.
1912

result of his own planting, such as wheat and other similar grain. 
In this case there can he no doubt that the crop of wheat growing 
at the time of the death of Patrick Farrell would come under the

Atkinson

Farrell.
head of emblements and would belong to the subtenant Hanley, 
and not to the plaintiffs, unless properly assigned to them by

Statement
Hanley. The plaintiffs claim the benefit of the assignment (ex­
hibit 5), and the defendant contends that, as this was executed 
after the memorandum of cancellation was endorsed on the lease, 
it could have no effect. A memorandum of cancellation of a 
lease, not being under seal, could not have any force without 
being accompanied by the actual giving up of possession, and in 
this case the subtenant did not give up until long after the as­
signment (exhibit 5) had been signed. In any event, the 
lease had been determined by the death of Patrick Farrell ; and, 
the memorandum of cancellation being given at the request 
of the plaintiffs, I should consider that, if it could be regarded as 
giving up any claims to emblements, it was intended to give them 
up to the plaintiffs; and, in furtherance of this intention, the 
assignment (exhibit 5) was signed for the purpose of completing 
the transfer. 1 would, therefore, hold that the assignment con­
veyed to the plaintiffs such property as Hanley was entitled to 
on the Oth March, 1011, by way of emblements, and also any pro­
perty he might have in straw and manure, and any other rights 
arising out of the lease and his tenancy of the said lands. And 1 
further hold that, as the assignment transferred the emblements, 
etc., to the plaintiffs, before any sale by the defendant to Maher 
took place, and, therefore, before any conversion by the defend­
ant, the plaintiffs took the property in them, they being goods 
and chattels, and not merely a right to sue; and, therefore, notice 
of the assignment was not necessary before the plaintiffs could 
bring this action.

The plaintiffs’ right to the straw and manure can also be 
based upon another view of the facts. The lease to Hanley con­
tained the usual clause found in farm leases that the manure 
and straw should not be removed by him, but should be expended 
by him on the farm. Under the authority of Gardner v. Perry, 
fi O.L.R. 269, 2 O.W.R. 681, where the identical words found in 
the lease herein were used, I am bound to hold that the straw 
and manure belong to the plaintiffs. I am of opinion, therefore, 
that the plaintiffs were entitled to the crop of wheat and straw 
and manure left on the farm by Hanley at the time of his giving 
up possession of the farm.

It was also contended that the plaintiffs were entitled to com­
pensation for the fall-ploughing and other benefits of the sum­
mer-fallowing to the land under the head of tenant’s rights. 1 
do not agree with this. Tenant’s rights such as these depend
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on custom or agreement ; and it has not been shewn that there is 
any such custom in this country, nor is there anything in any 
agreement entitling the plaintiffs to succeed on this part of their 
claim.

It is further contended by the defendant that, even if the 
emblements, etc., were the property of the plaintiffs, he did not 
convert them to his own use, and that, if the plaintiffs have any 
cause of action, it is not against him, but against Maher, the man 
who purchased the farm. I feel that, on the evidence, I am 
bound to hold that the defendant did, as far as he could, sell the 
said goods and chattels along with the farm to Maher, and that 
he intended to do so. The evidence of Atkinson, Joseph Mc­
Laughlin, Joseph Ilanley, John McLaughlin, and A. W. Burke, 
all clearly shewed that the defendant was repeatedly told that 
the plaintiffs or Ilanley claimed to be allowed for the wheat, 
straw, manure, etc., and that he continually asserted that the 
place and everything passed to him under the will. Maher’s 
evidence was to the effect that he gave $50 more for the farm 
because he was given to understand by the defendant that he was 
to get the benefit of the ploughing and fall-wheat

There are also the letters of Mr. Fraser to the defendant 
making claims in regard to these matters, and the defendant’s 
letters of the 13th March and the 30th May, all indicating the 
defendant’s contention. In his letter of the 13th March, he says: 
“I hold the fall-wheat and ploughing until such time as it is 
sold or rented.’ In addition to all this, he had the farm adver­
tised for sale in the bill issued advertising for sale the chattels 
belonging to the deceased Patrick Farrell, and the fall-wheat, 
ploughing, and seeding down, were all referred to by way of 
inducement to intending purchasers. All this evidence is con­
clusive, to my mind, that the defendant did sell the wheat, 
straw, and manure to Timothy Maher, notwithstanding all the 
claims made on behalf of the plaintiffs; and the defendant’s con­
stant assertions that these chattels passed to him with the land, 
in answer to the plaintiffs’ claims, made any other or further de­
mands unnecessary.

I, therefore, hold that the defendant did convert the said 
chattels to his own use on or al»ont the 4th April, 1911, by selling 
the same to Maher, and that the plaintiffs arc entitled to dam­
ages for such conversion.

The value of the chattels at the time of the conversion should 
be the amount of such damages. The evidence of Maher shews 
that there were about three loads of straw in stack and in the 
barn, worth about $5 per load, and about forty loads of manure 
in the barn-yard, worth $1 a load to the owner of the land. I 
do not think this manure would In* worth $1 per load to the 
plaintiffs, because they would have the expense of hauling it

Farm i i
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away from the farm. I would put it at 50 cents per load. The 
value of the wheat should be taken at what it was worth at the 
time of the conversion, namely, on the 4th April, 1911. No evi­
dence was given as to what its value was then. All the evidence 
was directed to the cost of the summer-fallowing and putting in 
of the wheat and to the amount the crop yielded and the price 
it was worth after being threshed. The entire crop turned 
out 160 bushels; this would he an average of about 18 bushels 
to the acre, there being in the neighbourhood of 9 acres. This 
is hardly up to the average crop, and is not considered a large 
crop. The price ranged from 85 cents to 95 cents at the time 
it was ready for market, and of course there would be the straw 
from this crop. The cost of harvesting, threshing, cleaning, and 
hauling to market, besides the risk from April to harvest-time, 
and probably rent of land, should he considered. 1 think if I 
put the value at $10 per acre, in all $90, on the 4th April, 1911, 
it would be fair and reasonable. This would be $15 for straw, 
$20 for manure, and $90 for wheat, making a total of $125.

There will be judgment for the plaintiffs for this amount 
with costs.

Argument •/. E. Jones and E. W. ('lenient, for the defendant. The 
action is not maintainable, because no notice in writing of the 
assignment by the tenant Ilanley to the plaintiffs was given to 
the defendant prior to the bringing of this action : McMillan v. 
Orillia Export Lumber Co. (1903), 6 O.L.R. 126 ; McCormack v. 
Toronto R.IV. Co. (1907), 13 O.L.R. 656 ; Cohen v. Webber 
(1911), 24 O.L.R. 171. The covenants in the lease with respect 
to the straw and manure were made for the benefit of the land. 
Such covenants and the benefit thereof run with the land ; and, 
in the circumstances, such straw and manure became the pro­
perty of the defendant as reversioner. If and in so far as the 
case of (iartlner v. Perry, 6 O.L.R. 269. is an authority against 
this contention, such case is wrongly decided, and the cases cited 
as authority therefor do not warrant the conclusion which the 
learned trial Judge finds to have been arrived at in that case 
upon this point. By virtue of sec. 42 of the Settled Estates Act. 
R.S.O. 1897, cli. 71, the deceased Patrick Farrell had power to 
grant a lease for the term granted by the lease; and if. as would 
appear, the lease is not a good and valid exercise of that power 
as against the defendant, then, by virtue of sec. 24 of the Real 
Property Act, R.S.O. 1897, ch. 330, which section is now sec. 11 
of the Landlord and Tenant Act, 1 Geo. V. ch. 37. the lessee 
Ilanley had the right to call for a grant of a valid lease under 
such power, of like purport and effect, save so far as any varia 
tion thereof might be necessary in order to comply with the 
terms of such power. The existence of this right is clearly in­
consistent with, and is given hv statute in lieu of. any right to
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emblements which the lessee, in such circumstances, would other­
wise have had. Therefore, on the death of Patrick Farrell, the 
estate ( if any) of Patrick Farrell and his tenant Hanley came to 
an end; in Hanley there remained, not the right to emblements, 
hut the right to call for a new lease under the statute; instead 
of which, Hanley, having, as he admits, no desire to continue 
for the remainder of tin* term, released his rights and surren­
dered possession of the land. Neither Hanley nor the plaintiffs, 
claiming as his assignees, can. therefore, maintain any action 
for the value of the things in question as emblements.

A. K. It. (’rc&iri<l;c, K.C., and J. Fraser, for the plaintiffs. 
Hy the assignment from the tenant Hanley, the plaintiffs took 
the emblements as goods and chattels, and not merely a right to 
sue; and. therefore, notice of the assignment was not necessary. 
The defendant admits that the death of Patrick Farrell put an 
end to the estates of Farrell and his tenant Hanley. Therefore, 
the wheat in the ground became emblements which were trans­
ferred by Hanley to the plaintiffs: and the defendant is liable 
for their conversion. The lease stated that the manure and 
straw should not l>e removed by the tenant, but should be ex­
pended by him on the farm. Therefore, under the authority of 
Gardner v. Perry, 6 O.L.R. 269, 2 O.W.R. 681. these things 
passed to the executors of tin* lessor.

Jones, in reply.
The judgment of the Court was delivered by
Boyd, C. :—The appellant’s contention that the lease for five 

years from March, 1909, was operative for that period despite 
the death, in February, 1911, of the tenant for life, who made it. 
is answered, apart from its legal aspect, by his admission in the 
defence that the tenancy ended at the death of the lessor: para­
graph 2. He admits that, “upon the death of Patrick Farrell, 
the estates of the said Farrell and his tenant (Hanley) became 
determined and at an end.” This being so. the wheat then sown 
and in the ground became emblements belonging to tbc tenant 
Hanley. These emblements were purchased by the executors of 
the lessor, Patrick Farrell, and an assignment thereof obtained 
under seal on the 9th March, 1911. The reversioner, the defend­
ant, assumed to deal with as his property and make sale and 
conveyance of the land and these crops in July. 1911, to one 
Maher, whereby he became liable for their conversion under the 
circumstances and evidence set forth below.

The action is well-founded in this regard, and the lent 
as to them in favour of the executors is right.

The other branch of the appeal is as to straw and manure 
on the farm at the determination of the lease. By the terms 
of the lessee’s covenant, these were to lie kept and utilised on 
and for the land; and, according to the authorities, they were
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ONT. not the property of or removable by the tenant. So that the
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1012

neat point is, whether this straw and manure passed to the re­
versioner with the land freed from the demise, or did they pass 
to the executors of the lessor? The judgment in appeal decides

Atkinson

Farrell.

in favour of the plaintiffs, the executors, grounded on the deci­
sion of Osier, J.A., to that effect in a like case, Gardner v. Perry, 
6 O.L.R. 260, 2 O.W.R. 681. The correctness of that decision is
impeached by this appeal.

The straw-stacks and the manure-piles are the chattels of the 
tenant to be used in a particular way; the straw as bedding ami 
fodder for the cattle is to be turned into manure, and the manure 
is to be turned into the land so as to enrich the soil and become 
part of it. While the tenant may be called the owner in one 
sense, the effect of his covenant not to remove from the premises, 
but to use and spend thereon, the straw and manure, is, that he 
has no right to take these things away from the place, nor when 
left on the place has he any right to be paid for them : Beaty V. 
Gibbons (1812). 16 Hast 116, 118; and Roberts v. Barker (1833),

1 Cr. A M. 808
The law is obscure on the precise point. The dung made on 

the farm is spoken of as “belonging to the farm” in Hindie v. 
Pollitt (1840), 6 M. & W. 529, 533. To remove this stuff, even 
apart from the covenant, would be a failure to work in a hus- 
handlike manner, and would be an injury done to the inherit­
ance: Chcetham v. Ilampson (1791), 4 T.R. 318, 319; Walton v. 
Johnson (1848), 15 Sim. 352; Powley v. Walker (1793), 5 T.R. 
373. The tenant, being unable to remove because of his coven­
ant, is to leave the straw and manure on the farm for the land­
lord; so it is put in Massey v. Goodall (1851), 17 Q.B. 310, 316. 
The provision is with a view to benefit of the land : Richards v. 
Black (1848), 6 C.B. 437, 441. In the last case I have found, 
Vaughan Williams, L.J., deals with the situation in this way; 
the provisions in the lease are intended for the purpose of en­
suring proper cultivation of the land according to the rules of 
good husbandry. One thing which is clearly for the advantage 
of the land is that the crops should be dealt with in such a 
manner that the land may not become impoverished. The straw 
and manure clauses relate to things which have existence on the 
farm and which can be dealt with actively or left passively for 
the benefit of the farm: In rc Hull and Lady Mcux, [1905] 1 
K.B. 588, 590.

Now these chattels arc the tenant’s, but he cannot avail him­
self of them in any way, because, by the death of the life- 
tenant, the tenancy is at an end, and these are not emblements. 
But not only is the tenancy at an end—the estate and interest 
of the lessor as landlord is at an end. No title was in him during 
his life which could at his death pass to his executors, as was held
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liy tin* learned County Court Judge in this ca.se, following the de­
cision under consideration of Gardner v. Perry. In the ease of a 
living landlord, the straw and hay at the end of the tenancy would 
he left on the land, and would fall under the control of the land­
lord by virtue of his ownership of the land. The straw and manure 
may be regarded as constructive fixtures, the destiny of which is 
to be incorporated in the soil. That points the way to the proper 
conclusion in this appeal, viz., the death of the life-tenant ended 
his interest in the land and everything lying upon it that could 
not be legally removed ; hut his death brought, forthwith and to 
instanti, into virtual possession the estate in fee of the remainder­
man, who, as lord of the land, takes the farm with the straw and 
manure thereon as “accessories of the soil.” CSee Amos and 
Ferard on Fixtures, .'ird ed., p. 215, n.)

I think the decision in 2 O.W.R. is not to be followed on this 
point, and that the judgment in appeal should be varied by 
restricting it to the value of the wheat in the ground, .+90, and 
dismissing it as to the straw and manure on the ground ($35), 
which passed to the defendant as remainderman, to the exclusion 
of any claim on the part of the executors of the life-tenant.

This conclusion is fortified in another way. The provisions 
of the lease to till and manure in a good husbandlike and proper 
manner, and to spend, use, and employ in a proper husbandlike 
manner, all the straw and manure which shall grow, arise, or be 
made thereon, and not to remove or permit to be removed from 
the premises any straw of any kind, manure, etc., are usual and 
customary provisions for the right farming of the land, which 
apply generally, not only when expressly set out. but as of course, 
in farming leases, unless the contrary is expressed. Such is the 
law of England, and is alike applicable to the farm lands of this 
Province : Brown v. Crump (1815), 1 Marsh. 567, 569. quoting 
the language of Duller, J.

This rule of proper use of the land applies as between land­
lord and tenant and also between tenant for life and remainder­
man. To neglect these precautions against the deterioration and 
impoverishment of the land savours of waste. While the life-ten­
ant is entitled to the use of the property and to the receipt of all 
the income and profits, he is in such fiduciary relationship to the 
remainderman that he is not allowed to injure or to deal with 
the estate to the detriment of the inheritance. To allow the 
executors of the life-tenant, to take away from the land, after 
death has freed the estate for the remainderman, the straw and 
manure left on the land for its nourishment, would l>e to reduce 
unduly the rights of the land-owner.

As to the costs, perhaps the best disposition of them would be 
to give costs on the Division Court scale to the plaintiff without 
set-off, and no costs to either party of this appeal.
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ONT. MARTIN v GRAND TRUNK R CO.
C.A.
1912

Ontario Court of !/»/»<'at. Mohs, CJ.O., Cairote, Madmen, ami Martre, .1.1. 1.. 
and Lennox, J. September 27. 1912.

Sept. 27.
1. Statvtek (8 H It—110)—Workmen’s Compensation for Ivo ries

Act, si;n-sec. 5, of sec. 3—How conrtrved.
Suh-section •"> of see. 3 of the Workmen's Compensation for Injuries 

Act R.S.O. 1897, oh. 160, making the employer liable where the injury 
is eauseil “by reason of the negligence of any person in the service of 
the employer who has the charge or control of any |siiiits. signal, 
locomotive, engine, machine or train upon any railway, tramway or 
street railway.” should receive a liberal construction in the interests 
of the workman.

[(libbs v. Croat Western R. Co., 12 Q.Tt.D. 208; McCord v. Cammell 
«(• Co., [1896] AX’. 57. referred to.]

2. Master am» servant i§V—.'140)—Workmen's Compensation for
Injvhieh Act—Liability of master—“Person in chahiie ok
CONTROL OF ENGINE.'*

A master is liable, under sub-sec. .! of sec. 3 of the Workmen's Coin- 
|M-nsation for Injuries Act, R.S.O. 1897, ch. 160. making the employer 
liable where the injury is caused “by reason of the negligence of any 
|»erson in the service of the employer who has the charge or control of 
any points, signal, locomotive, engine, machine, or train upon any 
railway, tramway or street railway." where a yard foreman is in­
jured by being struck by an engine engaged in shunting operations 
and under the control of his assistant by reason of the negligence of 
the assistant in failing to carry out an order of the foreman.

3. Master and servant (8 V—340)—“Control of engine” within mean­
ing of Workmen's Compensation for Injvrieh Act—Finding

Where a yard foreman, engaged with his assistant upon their duties 
in the yard, was struck and injured by an engine which was being 
Used for shunting purposes, a finding by the jury that the accident 
was caused by reason of the negligence of the assistant and that the 
latter had the charge or control of the engine, within the meaning 
of sub-sec. .*» of sec. 3 of the Workmen’s Compensation for Injuries Act 
is supported by reasonable evidence where it appears that the engine 
was being run by an engineer who was subject to the orders of the as­
sistant, who failed to carry out the order- lie received from the yard 
foreman.

Statement Ax appeal by the détendants upon the consent of the plain 
tiff, direct to the Court of Appeal from the following judgment 
of Mu lock, C.J.Ex.D.

llulock, C.J. Mvlock, C.J.Ex.D.:—The plaintiff was, at the time of 
the accident, yard-foreman of the defendant company’s rail­
way yard at the city of Brantford, and as such foreman it 
was his duty to control the movements of trains within the yard. 
McN aught on was his assistant and subject to his orders.

On the morning of the 10th October, 1910, the plaintiff and 
McXaughton were on duty. A loaded car was standing on R ver­
son *s siding, and the plaintiff required this car to lie moved to 
the south side of the yard. The south side of the yard is a place 
lying to the south of all the railway tracks at this station. In 
the yard are a number of tracks running easterly and westerly ;
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two of them are main line tracks, the southerly one being the 
east-bound main line track, and the one lying immediately to 
the north of it being the west-bound main line track. North of 
this track are a number of sidings, the most northerly one being 
called Rversons siding, which runs in a southerly direction. 
To carry out the plaintiff's order to McNaughton, to place this 
car at the south side of the yard, it was necessary to move the 
car easterly on Ryerson’s siding until it reached a point where 
it could be switched on to the east-bound main line. Then it 
would proceed by the east-bound main line westerly until it 
reached a siding called “the south lead,” which led off the east- 
bound main line in a southerly direction to the place indicated 
by the plaintiff, viz., the south side of the yard.

Having given McNaughton the order, the plaintiff proceeded 
westerly along the west-bound main line for the purpose of 
stopping trains from the west until the car had taken the south 
lead, and thus was clear of the east-bound main line; and, whilst 
thus walking westerly, lie was overtaken and struck by the 
engine which was pulling the car, causing the injury complained 
of in this action.

The following are the questions submitted to the jury with 
the answers: -

1. (J. Were the defendants guilty of negligence causing the 
accident? A. Yes.

2. Q. If so, in what did such negligence consist? A. Mr. 
McNaughton failing to carry out his orders from the plaintiff 
Martin.

3. Q. Was McNaughton competent for the position he 
filled as yard-helper? A. No.

4. Q. Was the accident caused by reason of the negligence 
of any person in the service of the defendants who had any super­
intendence intrusted to him, whilst in the service of such super­
intendence? A. Yes.

5. Q. If your answer is “yes,” who was the person and what 
was the negligence? A. (a) Mr. McNaughton; (6) in not carry­
ing out his instructions from the plaintiff in taking the west-bound 
track instead of the east-bound track.

0. Q. Was the accident caused by the negligence of any 
person in the service of the defendants who had the charge or 
control of anv locomotive or engine upon tin* defendants’ railway? 
\. Y«

7. (}. If your answer is “yes,” who was such person? A. 
Mr. McNaughton.

8. Q. Could the plaintiff, by the exercise of reasonable 
care, have avoided the accident? A. No.

9. Q. At what sum do you assess the damages? A. Common 
law, $4,000; Workmen’s Compensation Act, $2,000.

McNaughton being a fellow-workman, the plaintiff cannot 
recover at common law; but the case comes, I think, within the
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provisions of both sub-secs. 2 and ô of set*. 3 of the Workmen’s 
Compensation for Injuries Act.

For the work then in hand McNaughton was in superinten­
dence over the engineer who controlled the movement of the 
engine. This brings the case under sub-sec. 2. For the like 
purpose, McNaughton had charge or control of the points or 
switch whereby the engine could take the proper track, and also 
had control (through the engineer, a servant under him) of the 
engine, which brings the case within sub-sec. 5.

In Gibbs v. Great Western li.W. Co. (1883), 11 Q.B.D. 22, 
affirmed in appeal (1884), 12 Q.B.D. 208, which was an action 
against a railway company for injury caused by negligence of 
a man alleged by the plaintiff to have charge of the points of a 
railway, Field, J., dealing with the section of the English Act 
which in its general language corresponds with sub-sec. 5, says 
that it “provides that the common master shall be liable for the 
negligence of the particular persons who have charge—that is, 
who have the directing hand to carry out the general instructions 
of the master—with respect to specified things.”

On receiving the plaintiff's order, McNaughton proceeded to 
carry it out. He got on the foot-board of the engine and directed 
the engineer to move the car easterly. On reaching a certain 
point, the engine and car stopped in order to proceed westerly, 
when McNaughton turned the switch; but, instead of setting it 
for the east-bound main line, he made a mistake, setting it for 
the west-bound main line, along which the engine proceeded, 
overtook the plaintiff and injured him.

The defendant company is, I think, liable under the statute 
for McNaughton’s negligence, unless the plaintiff has been guilty 
of contributory negligence.

For the defence it was argued that the plaintiff by walking 
between the two tracks would have escaped injury. He had no 
reason to suppose that the engine would come along the northerly 
track, which, therefore, was, in his judgment, a place where he 
might safely be. The only danger that he supposed it necessary 
to guard against was from the engine, which he expected on the 
southerly track. Thus, in his opinion, he was safer when walking 
along the northerly track than along the space between the two 
tracks. The jury have found him not guilty of contributory 
negligence, and there is ample evidence, in my opinion, to support 
this view. I see no common law liability.

The judgment will, therefore, be entered for the plaintiff for 
S2,(i00, with costs of action.

I. F. Hellmuth, K.C., and W. K. Foster, for the defendants, 
argued that the trial Judge erred in finding that the defendants 
were under liability by reason of any negligence of McNaughton, 
who was not a person having any superintendence intrusted to 
him, within the meaning of the Act, but was a fellow-workman of
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the plaintiff, in a lower grade than he was; and the accident 
happened while he was carrying out the alleged orders of the plain­
tiff. The negligence, if any existed, was not such as is contem­
plated by the Act, nor was it the negligence of a person in charge or 
control of any points upon the defendants' railway, (libba 
v. Great Western R.W. Co., 11 Q.B.D. 22, affirmed 12 
Q.B.D. 208, does not bear out the view that McNaughton was 
in charge of the engine, and is an authority in favour of the 
defendants. As to his being in control of the points, the jury 
has made no finding. Reference was made to Warren v. Mac- 
donnell (1908), 12 O.W.R. 493.

W. S. Brewster, K.C., for the plaintiff, argued that the judg­
ment appealed from was justified by the law and the evidence, 
and that McNaughton was in charge or control of the locomotive, 
and of the points, in such a way as to make him a person intrusted 
with superintendence, and exercising such superintendence, as 
regarded the plaintiff. He r(iferred to McCord v. Cammed A* Co., 
[1896] A.C. 57, per Lord Halsburv, L.O., at p. 63; Toronto R.W. 
Co. v. Snell (1901), 31 Can. 8.C.R. 241.

Hellmuth, in reply, argued that no case can be found in which 
the negligence of a subordinate has made the employer liable 
for an accident to his principal under the Act.

The appeal was dismissed, Lennox, J., dissenting.

G arrow, J.A.:—The action was brought by the plaintiff to 
recover damages from the defendants, said to have been caused to 
him bv the negligence of one John McNaughton.

The plaintiff and McNaughton were both in the employment 
of the defendants: the former as yard-foreman at the city of 
Brantford, and the latter as his helper. Early on the morning of 
the 16th October, 1910, the plaintiff, while engaged upon his duties 
in the yard, was struck and severely injured by an engine which 
was being used for shunting purposes. The collision was, it is said, 
brought about by the negligence of McNaughton in carrying out 
a shunting order given by the plaintiff, by taking the engine along 
the west-bound track instead of the east-bound track. The plain­
tiff, after the order, assumed that the engine which was following 
behind him would proceed on the cast-bound track, and, in 
consequence, was walking forward so near the west-bound track 
that he was struck by the buffer of the engine.

The evidence shewed that the portion of the yard which it 
was desired to reach could be reached by both tracks, but that the 
cast track was much the more direct, and in fact the only natural 
one to use on the occasion in question.

The order given to McNaughton by the plaintiff was verbal, 
and was called to him from a distance. It must now, however, 
be assumed that the o^Jer was heard and was understood by
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McNaughton, who, although apparently available, was not 
called as a witness. No question, apparently, was raised at the 
trial concerning the sufficiency of the order or as to McNaughton’s 
understanding of it. McNaughton accompanied the engineer 
upon the engine, and personally, without any further order or 
instruction from any one, opened the switch to admit the engine 
upon the wrong track, where afterwards the mischief was done.

There were allegations of incompetence on the part of Mc­
Naughton and also of contributory negligence on the part of the 
plaintiff.

A motion for a nonsuit was denied by the learned Chief Justice; 
and the case was submitted to the jury, who, in answer to ques­
tions, found as follows (as set out in the judgment of Mclock, 
C.J., supra).

Judgment for $2,600 was afterwards directed to l>e entered in 
favour of the plaintiff; the learned Chief Justice being of the 
opinion that the plaintiff was not entitled to recover as at com­
mon law, but was entitled, under sub-secs. 2 and 5 of sec. 3 of 
the Workmen’s Compensation for Injuries Act, to judgment for 
the amount found by the jury.

Nothing, I think, turns upon the alleged incapacity of 
McNaughton. Indeed, the sole point in the case—as counsel 
upon the argument admitted—is: Are the defendants responsible, 
under the circumstances, for the negligence of McNaughton in 
sending the engine along the wrong track ?

That responsibility must, I think, rest, if at all, upon an 
affirmative answer to the further question: Was he—or, rather, 
is there reasonable evidence that he was—on the occasion in ques­
tion, a person in charge or control of the engine, within the mean­
ing of sub-sec. 5 of sec. 3 of the Workmen’s Compensation for 
Injuries Act?

That sub-section, it has been said, should receive a liberal 
construction in the interests of the workman.

In Gibbs v. Great Western R.W. Co., 12 Q.B.D. 208, at p. 210. 
Lord Coleridge, C.J., said : “I entirely agree that it would not be 
proper for the Court to give a narrow construction to an Act of 
Parliament which was intended to do away with what many 
persons felt to be rather a blot on the law.” And in the same 
case, Brett, M.K., at p. 211, says: “The Act of Parliament having 
been passed for the benefit of workmen, I think it is the duty of 
the Court not to construe it strictly as against workmen, but in 
furtherance of the benefit which it was intended by Parliament 
should l)c given to them, and therefore as largely as reason enables 
one to construe it in their favour and for the furtherance of the 
object of the Act.”

In McCord v. Cammell & Co., (1896] A.C. 57, a similar view 
was taken in the House of I/ords—I ami I Jjglsbury, at p. 63, saying: 
“I cannot help thinking that the Legislature meant in a very
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unde way to protect workmen who arc engaged in such dangerous 
employments, and they said, as an exception to the ordinary rule 
of law, that if the person in charge of a locomotive or of a train 
shall be guilty of negligence, then, quite apart from any question 
of superiority of employment, and quite apart from the necessity 
of superintendence, the employer may be liable.”

And, bearing in mind the authorative views upon the question 
of construction thus expressed—in which 1 hope it is not pre­
sumptuous to say that I entirely agree—I am of the opinion that 
there was in this case such reasonable evidence.

The question is not one merely of superintendence in the ordin­
ary sense, nor of physical control of the mere mechanism of the 
engine, but rather the question, who, in the course of his duties 
and employment, had, at the time, the direction and control of 
its movements upon the tracks? And that that person was 
McNaughton the evidence leaves little room to doubt. The 
engineer, Robert Hay, who had been in charge of the yard-engine 
operating under the direction of the plaintiff as yard-foreman, 
with the assistance of McNaughton as his helper, for two weeks 
before the accident—and who was, therefore, familiar with the 
mode of carrying on the work—said, in answer to questions by 
his Lordship:—

“His Ix>rdship: Q. In operating your yard-engine, do you 
take instructions from McNaughton? A. Yes, sir, if he gives 
them to me. Sometimes the yard-foreman gives the instructions 
to him, and he delivers them to me.

“Q. And, if McNaughton gives you instructions how to 
move your engine, it is your duty to obey his instructions? A. 
It is my duty to take his signals, or to go where 1 am told, as 
long as I am going right.

“Q. Was McNaughton on that engine with you? A. He 
was on the foot-board of the engine.

“Q. Who, in fact, opened the switch to let you in on the west­
bound track? A. McNaughton, I think.

“Q. And you took the track he turned you in on? A. Yes, 
sir.

“Q. If he had turned you in on the east-bound track, would 
you have taken it? A. I would have had to have taken to the 
east-bound.

“Q. Did he give you any verbal instructions? A. No, sir, 
not that I am aware of.

“Q. You simply ran your engine as directed by McNaughton? 
A. Yes, sir.

“Q. Then you place the responsibility upon him for the route 
you took on that occasion? A. Oh, yes.

“Q. You were just working the engine, and he was selecting 
the track? A. Yes.

“Q. So that you yourself were not governed by the signal 
Martin gave? A. No.
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“Q. So that, in fact, whatever you did, you did, ns you as­
sumed, in compliance with McNaughton's orders? A. Yes.”

In the face of such plain uncontradicted evidence, it seems 
idle to say, as is said by the defendants, that McNaughton was a 
mere messenger, having no power or control over the movements 
of the engine.

All, however, that we have to. decide is, that there was here 
some reasonable evidence proper for the jury upon which to base 
their sixth and seventh findings; and, as I have said before, in 
my opinion there was.

The appeal should, in my view, be dismissed with costs.

Moss, C.J.O., and Maclaren and Magee, JJ.A., concurred.

Lennox, J. (dissenting);—Taking the finding of the jury 
that the injury complained of resulted from the negligence of John 
McNaughton, a yard-helper working under the plaintiff as his 
assistant or as one of his assistants, are tin- defendants liable to 
the plaintiff under the Workmen’s Compensation for Injuries 
Act, R.8.0.1897, ch. 1607

At the time of the accident, the plaintiff was the yard-foreman 
on night duty; that is, he was the person intrusted by the company 
with the superintendence, charge, and control of the operation 
of shifting and shunting cars and making up trains in the Brant­
ford yard; a position undoubtedly requiring, amongst other 
qualifieations, experience, discretion, promptness, judgment, and 
the like. He was selected because of his supposed fitness; and he 
is the class of servant for whose negligence, whilst acting within 
the scope of his employment, the company is responsible to his 
fellow-servants. No other servant can usurp his functions, and 
thereby create or enlarge the company’s liability. The foreman 
cannot, of course, through want of care, want of instruction, 
imperfect or careless instruction, or otherwise, effectually commit 
to the chance action of a subordinate the superintendence, charge, 
or control mentioned in the statute; and to attempt to do this would 
be an attempted delegation of the worst kind.

The jury find that the accident was caused by the negligence 
of McNaughton, a person who had superintendence intrusted to 
him, whilst in the exercise of such superintendence. There is no 
evidence whatever that the company intrusted McNaughton 
with superintendence of any kind. It is not even pretended 
that the company empowered him to initiate anything; to exercise 
judgment or discretion, to decide anything, or to take independent 
action of any kind. He was a workman, to do what he was directed 
to do by the plaintiff; and, whenever he stepped outside this line, 
intentionally or otherwise, he was not acting for the defendants, 
He was not, as a matter of fact, intrusted with superintendence 
by the defendants; and he could not be intrusted with superin­
tendence by the plaintiff. It follows from this, also, that in



8 D.L.R. | Martin v. Grand Trunk K. Co.

moving the switches in question McNaughton was not acting in 
the exercise of superintendence, within the meaning of sub-sec. 
2 of sec. 3.

There was, therefore, no evidence to support the answers to 
questions 4 and 5.

Questions Ü and 7 are framed with reference to sub-sec. ô of 
sec. 3, which provides for the responsibility of the employer 
where the injury is caused “by reason of the negligence of any 
person in the service of the employer who has the charge or con­
trol of any points, signal, locomotive, engine, machine or train 
upon any railway, tramway or street railway."

The jury were asked only as to a locomotive or engine, and 
they find that McNaughton had the charge or control of a loco­
motive upon the defendants' railway. The plaintiff admittedly 
was the person appointed by the defendants to have the mental 
charge and control of the operations of the yard; that is to say, 
he was from time to time to determine what should be done and 
to do it or direct the doing of it. Others might be called on to 
execute the work. Ih‘ had helpers, but no deputies.

The person in immediate physical control of the engine that 
night was Hay, the engineer. Immediately preceding the acci­
dent, McNaughton was the person who had actual physical 
control of the switch leading from the north to the west-hound 
track: but there was no finding as to any “points," “signal,” or 
“machine"—the only terms which could be argued to embrace 
a switch. But, waiving this, does the statute mean mere physical 
control? (itibbs v. Great MY.s/rrw H.W. Co., Il Q.B.l). 22, 12 
Q.B.l). 208, shews that it does not.

The provisions of the English Employers’ Liability Act, on 
the questions here involved, are practically identical with our 
Act. In the Gibbs case, Fisher was the cause of the accident. 
Ilis duties were to clean, adjust, oil, and repair at various places 
on the defendants' line of railway. He was subject to the order 
of an inspector, Saunders, who was responsible for the condition 
of the works. The work of Fisher was executed in the absence 
of the inspector; and Fisher negligently failed to replace a certain 
cover which lie had removed in the course of his work. It was 
held by the unanimous decisions of the Divisional ( 'ourt and Court 
of Appeal that there was no evidence for the jury that Fisher 
had “charge or control" of the points, within the meaning of the 
Act. Field, J., said (11 Q.B.l). at p. 26) that the Act “provides 
that the common master shall lie liable for the negligence of the 
particular persons who have charge— that is, who have the direct­
ing hand to carry out the general instructions of the master— 
with respect to specified things. I am of opinion that there was 
no sufficient evidence upon which the jury could properly find 
that Fisher had charge r,f the points within the Act.” In the 
Court of Appeal, the defendants were not called upon. During
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the argument, Brett, M.U., said (12 Q.B.D. at p. 209): “According 
to the evidence called for the plaintiffs, Fisher worked under 
Saunders, llow can he therefore be the person who had the 
charge of the locking apparatus or points? It it not enough that 
he should say he had the charge. It must be shewn that his 
duties were such as that he should have the charge of the points 
within the meaning of the enactment.” Lord Coleridge said 
(p. 210): “Then had he (Fisher) the charge or control of any 
points? He certainly had to do something from time to time 
to the machinery connected with the points, but he himself said 
he worked under the direction of Saunders, and Saunders was 
called and he proved, 1 think, that he was the person who had 
apparently both the charge and the control cf the points, and 
that Fisher was only a workman under him, and was not a person 
who had either the charge or the control of any points connected 
with the railway. . . . Here, as my brother Mathew put it 
in the Court below . . . Fisher, who acted under the orders
of the person who had the charge and control of these points, 
was held by the jury to be a person who had the charge and 
control of the points himself. To hold this, would be to extend 
the words of the Act of Parliament.”

The Master of the Rolls and Bowen, L.J., in deciding that the 
plaintiff could not recover, both put their judgment distinctly 
upon the ground that, although Fisher had to do his work from 
time to time in the absence of Saunders, yet, as he had no inde­
pendent power of action—as he was controlled and directed by 
Saunders—he could not be said to lie in charge or control at any 
time. The following sentences from the judgment of the Master 
of the Rolls are exceedingly pertinent (p. 212): “Now 1 cannot 
think that there is any colour for saying he (Fisher) had the con­
trol of the points, and the only question is whether he is a person 
who had the charge of them within the meaning of the statute. 
1 think that to lie such a person he should be one who has the gen­
eral charge of the i>oints, and not one who merely has the charge 
of them at some particular moment. Now what evidence is there 
that Fisher was a person who had such general charge? It is 
true that he himself said he had the charge, but to act upon 
such evidence would be to make him the judge of the law not 
the witness of facts.”

Again, the plaintiff did not cease to be the person in charge 
and control by merely going to another part of the yard whilst 
operations which he had directed, or in substitution of what he 
had directed, were being performed. This was the primary 
ground taken by Lords Herscholl, Maenaghten, Morris, Shand, 
and Davey, for holding the defendants liable in the case of McCord 
v. Cammi’ll & Co., |189f>] A.C.57, viz., that, although the engineer 
hud uncoupled the train and gone away with the engine, and the 
negligent «act was performed by the fireman in his absence, yet
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the engineer must, in contemplation of law, be held to be still 
in charge of the train.

1 am, therefore, of opinion that there was no evidence proper 
to be submitted to the jury in support of the answers to questions 
h and 7.

If 1 am right in the foregoing conclusions, they dispose of the 
plaintiff’s case; but, in any event, whatever may have been the 
scope of his employment, at the threshold of this inquiry is the 
question, was there any evidence at all to be submitted to the jury 
of negligence on the part of McNnughton causing the injury? 
I do not think there was. The negligence found by the jury is 
failure to carry out the plaintiff’s instruction. Failure to hear 
or failure to understand is not negligence.

The plaintiff says that he “hollered” to McNnughton to bring 
the engine over to the south side of the yard, that he pointed with 
his thumb to the south side, and that McNnughton held up his 
hand to signal that he understood. It is, perhaps, clear that 
McNnughton did not do what the plaintiff intended, or, rather, 
all that he intended him to do; but, upon the vital question as 
to whether McNnughton henni what was called out and saw the 
plaintiff pointing with his thumb, or that any signal was given 
indicating a definite specific destination, there is no evidence at all. 
True, the plaintiff swears that McNnughton understood, for he 
threw up his hand. But understood what? Understood that he 
was to do something—was to make a movement of some kind. 
The plaintiff called out and pointed at the same time. The 
holding up of the hand as an answer is utterly indefinite. It 
would evidence comprehension if it repeated the signal or if the 
words used were repeated. Here the answer is the same answer, 
whatever the direction to be taken; and it may either have meant 
that he saw and heard or that he saw or heard; with the manifest 
contingency that he may not have heard aright.

Did he hear at all? The engine was moving; and, although 
Hay saw the thumb movement, neither Hay nor the fireman, 
both on the same engine with McNaughton, heard a word. With 
McNaughton sitting in the court-room with his lips sealed—in 
the absence of any evidence whatever pro or con—is it to he 
inferred, is it in effect to be taken as a presumption of law, that 
McNaughton must have heard, and heard correctly? It is not 
enough that he thought he heard, or thought he understood, 
and acted in error. At best, the alleged verbal direction was 
indefinite and misleading. The engine was on the north side 
of the yard. The plaintiff said, “ Bring it to the south side;” 
but he wanted it taken down the south lead. That was a definite 
point, equally easy to express. Why didn’t he say so? And 
the west-bound track is on the south side of the yard, too, though 
not at the extreme south.

Then as to the so-called signal, used indiscriminately— as 
Hay and Graham swear, and the plaintiff by silence admits,
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although lu* was subsequently in the witness-box—a signal which 
Hay, experienced in the plaintiff's methods, interpreted just as 
McNaughton did. Can it be said to be some evidence of Mc- 
Naughton’s negligence because, on a momentary view of a man’s 
thumb, held up at a distance of a hundred feet, he failed accurately 
to discriminate between two lines of track running in the same 
general direction, parallelling each other at a distance of ten 
feet apart?

One other circumstance I must refer to. The evidence stops 
short of shewing that McNaughton failed at all. Doing exactly 
what the plaintiff intended him to do, his first duty was to open 
the west-bound track and let the engine in on it. He did that. 
His next duty was to restore the west-bound track by turning 
the rails hack to their former position: I think they call it “throw­
ing the switch.” He did that. His next act would be to pass 
the engine, go east of George street, open the switch, let the engine 
out from the west-bound track, restore the track, and so on 
until he got to the east-bound track. Hut is there any evidence 
that when he performed the second act he suspended operations 
and gave the signal to go west? No. On the contrary, Hay 
swears that McNaughton gave no signal ; and the inference is 
irresistible that Hay, having interpreted the plaintiff's signal to 
run around the yard, as he says—and as he states he had often 
done before—immediately moved west when the switch was 
thrown. Non constat, McNaughton would have taken Hay to 
the east-bound track had he waited ; but, as to leaving the ques­
tion to the jury, the point is, that there is no evidence at all.

These, then, are grounds for the dismissal of the action, and, 
if there was nothing more, with costs. Hut, to my mind, the 
trial was unsatisfactory, and the plaintiff should be granted a new 
trial if he desires it. Having a new trial in view, it is not well 
to discuss minutely the evidence suggesting it. Questions 6 and 
7 would appear to be framed rather on the idea of the negligence 
of Hay than of McNaughton. It is enough to say that, in my 
judgment, there was evidence upon which a jury could reasonably 
find that Hay was negligent and that his negligence was the 
immediate cause of the accident. Whatever may have been the 
circumstances when he began to move west on the west-bound 
track, at all events before he had proceeded far, and in ample 
time to prevent difficulty, he knew, by seeing the plaintiff turn 
the switch to the south lead, that that was where he was expected 
to go, and that the plaintiff would not lie expecting him on the 
west-bound track. Seeing the plaintiff proceeding on the south 
instead of the north of this track would confirm this. He did 
nothing; he let the plaintiff pass out of sight, with the result that 
the plaintiff was run down.

With a finding that Hay was negligent, the plaintiff would 
not, perhaps, be confronted with the breaks in the evidence or
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the difficulties of construction—hereinltefore discussed. When 
the emergency presented itself, and continuously thereafter until 
the injury occurred, Hay was a person in charge and control 
of a locomotive. The minds of the jury were not directed to 
this view of the case. I know that the plaintiff said that he did 
not claim that Hay was negligent. That does not matter at all. 
He is a witness to facts, not a judge of the law. The same must 
be said of some of Hay’s answers to the learned trial Judge.

I think that there should be a new trial, if the plaintiff desires 
it, and decides upon it within two weeks; and that, in that event, 
the costs of the former trial and of the appeal should be left for 
the decision of the trial Judge.

In the event of the plaintiff not desiring a new trial, the action 
should be dismissed without costs.

Appeal dismissed; Lennox, dissenting.

BELANGER v. TOWN OF ST. LOUIS.

Quebec Court of Review, Charbonneau unit Dunlo/i, .1.1 
January 19, 1912.

1. Waters (g III B 2—197)—Water supply—Ratepayers' actiox fob
DAMAGES A0A1XHT WATER COMPANY UNDER MUNICIPAL CONTRACT.

Where a water company vontracteti with a municipality to furnish 
a supply of water of a particular pressure for tire pur|»o«c8, and aoine 
pressure existed hut not enough to put out the fire, the water com­
pany is not liable to a property owner in the municipality for the 
loss occasioned by the five.

2. Waters (gill 1$ 2—1071—Water supply—Municipal contract ok
WATER COMPANY TO SUPPLY FOR FIRE—LIABILITY FOR FIRE I OSH.

Where a contract is entered into between a water company and a 
municipality to the effect that the water company is to furnish water 
of a particular pressure for fire purposes, the water company is no 
insurer against u ratepayer’s loss by a lire through lack of sufficient 
pressure to extinguish the fire.

I-lWon «< Curry Mfg. Co. v. Bhrievcport Water Works Co., (W L.R. 
A. 650, 11.1 Iai. R. 1091. followed; Plantera Oil Milt <•„. v. Uunro, 52 
Li. Ann. 12*8.]

3. Municipal corporations (g IIF2»-l75)—Franchise to water com­
pany—Liability for breach—Penalty.

Where a contract is made between a municipality and a water cora- 
l*tny to furnish water for lire purposes and of a particular pressure, 
and a violation of the contract is committed by the water company, 
the liability for such violation is limited to the penalty in the con 
tract, and to be enforced only by the municipal council.

4. Damages (§111 A 1—10)—Measure of compensation for breach —
Absence of fraud.

Damages that may lie recovered by an injured party, are only those 
which have been or might have been foreseen when "the obligation is 
contracted, provided the breach is not tainted with fraud.
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5, Proximate cause (§11 A—15)—Loss iiy fire—Water company fail­
ing tu furnish sufficient pressure.

Preach of a contract to furnish water for the extinguishing of lires 
cannot he said to lie the cause of a loss by fire, as it may have been 
caused by any one or more of a number of causes : and if the loss, as 
a fact, is not the direct result of a breach by the water company of 
its contract to furnish water for extinguishing fires, it is not liable 
for the loss resulting from the fire.

| Farnham on Water and Water Rights 848, referred to.]

Appeal by way of review from the judgment of the Superior 
Court, Curran, J., delivered on the 9th day of February, 1909. 

The appeal was allowed.
The material portions of the decision appealed from were as 

follows:—
Curran, J.:—Considering that plaintiff has made good all 

the essential allegations of his demand in damages against the 
other defendant, the Montreal Water and Power Company ; 
that the said company, under section 8 of the said by-law and 
article 8 of the said contract, undertook and obliged itself as 
follows:—

The said waterworks shall, at all times, except whenever and so long 
as absolutely necessary repairs must be made, be of a sufficient capacity 
to throw upon the flames, in case of fire, from three hydrants simul­
taneous streams of water from a hose, 300 feet long and 2H inches in 
diameter with a 1-inch nozzle, to a height of not less than 75 feet; 
Considering that, on the day in question, the said Montreal 

Water and Power Company, the defendant, totally failed to fulfil 
its obligations in respect of the said pressure of water; that the 
proof clearly establishes that there was insufficient capacity to 
throw the said water on the flames of the fire;

Considering that the immediate cause of the fire that destroyed 
the plaintiff’s property was the lack of sufficient pressure and 
power of water; that if the pressure required by the contract, 
or even half the pressure, had been available, the fire could have 
been extinguished in a few minutes, and that the gross fault of 
the said Montreal Water and Power Company was the cause «»f 
the spreading of the flames and the destruction of the plaintiff's 
property;

Considering that the fact of the fault of the Montreal Water 
and Power Company has been established by the plaintiff through 
eye-witnesses; that the Montreal Water and Power Company has 
not sought to contradict the testimony by any witness present 
at the tire, but has contented itself with producing one expert 
witness as to what might have been done by means of Babcock 
extinguishers, the expert having no personal knowledge of the 
conditions existing on the occasion of the fire;

Considering the provisions of article 1053 of the Civil Code ; 
Considering that the plaintiff has proved that he had 

paid his water rates to the Montreal Water and Power Com-
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pany, and that the evidence produced by the company to contra­
dict the proof is not of a positive but of a negative character, and 
is not at all conclusive;

Considering that the town of St. Louis, in making the contract, 
was acting on behalf of the plaintiff, and that the plaintiff was 
obliged to submit to the conditions and provisions of the contract, 
as one of the ratepayers, and that there can he no reasonable 
doubt that the fire occurred through the failure of the company 
to supply the pressure of water required by the contract, and that, 
under the law, the plaintiff is entitled to bring his present action 
against the company ;

Considering that, in view of the manner in which the fire 
originated, it could not have spread to the properties of the plaintiff 
if the company had furnished the pressure and power of water 
stipulated for in its contract;

Considering that the contention of the company that the 
present action could be instituted solely by the town, and that 
the plaintiff's recourse against it is confined to the lack of supply 
of water for domestic purposes, is unfounded, more especially in 
view of the terms of the by-law and contract.

The Court of Review reversed the judgment appealed from, 
Mr. Justice Pagnuelo, who sat on the hearing in review, taking 
no part in the judgment, having resigned while the case was 
under advisement.

The following opinion was handed down :—

Dunlop, J. :—The present inscription in review by the de­
fendant, the Montreal Water and Power Company, is from a 
judgment rendered by Ilia Lordship, the late Mr. Justice Cur­
ran, on the 19th February, 1909, condemning it to pay to the 
plaintiff $16,712, with interest and costs.

The plaintiff, by his action, sued the town of St. Louis and 
the Montreal Water and Power Company, jointly and severally, 
for $27,018.63, damages which he alleged to have been caused to 
him through the destruction by fire of certain buildings and their 
contents, owned by him in the town of St. I^iuis. as the result of 
a fire which took place on the 20th September, 1900.

The plaintiff, by his declaration, alleged that under a contract, 
authorised by by-law, the municipality of the village of St. Louis 
du Mile End, which subsequently became the town of St. Louis, 
granted the Montreal Island Water and Power Company, acting 
at that time for the Montreal Water and Power Company, which 
was not then incorporated, the exclusive right and privilege, for 
a i>eriod of twenty-five years, of supplying water to the muni­
cipality and its inhabitants, and the right of erecting, maintaining 
and operating a system of waterworks in the municipality, and 
the right of obliging every proprietor, tenant or occupant, to pay

603

QUE.

C. R.
1012

St. Lons.



ÜU4 Dominion Law Reports. [8 D L R

QUE. to the company a compensation for water, according to certain 
rates, whether they used the water or not.

1912 The plaintiff further alleged that this exclusive privilege was
----- granted to the company for, among other reasons, the protection

Bki.axukb from flrv an(i the damages which would thereby result to the 
Town uf ratepayers of the municipality; that, under the terms of the 
St. Loi is. contract, the company bound itself towards the municipality 

DimüTpïj. and ratepayers to furnish, during the period of twenty-five?
years, a certain and sufficient supply of water for public and 
domestic use; that it was specially stipulated that the water­
works should, at all times, except for the time absolutely necessary 
for repairs, have a sufficient capacity to throw upon the flames, 
in case of fire, from three hydrants, three simultaneous streams 
of water from a hose of 300 feet long and 2]/2 inches diameter, 
with a 1-inch nozzle, to a height of not less than 75 feet, and that 
the hydrants be provided with a special coupling for suction use 
by the fire engine of the municipality; that this exclusive privilege 
was granted to the company on condition that the municipality 
should have the right of using, at all times, water from the water­
works, for the extinguishing of fire; that the town of St. Louis, 
by its by-laws, provided for the organisation of a fire department 
for the protection of its citizens and their property against fire, 
and that, for that purpose, it purchased the necessary apparatus 
and maintained a fire department.

The plaintiff alleged that on the 26th September, 1906. he 
was a ratepayer, as well as a proprietor, in the municipality; 
that he had paid his municipal taxes and his water rates; that 
on that date a fire took place in the property opposite to his, on 
St. Lawrence street, was communicated to his property, and as 
a result his property was destroyed.

The plaintiff asked that the defendant company should be 
held liable for the damages which he had suffered, on the ground 
that, as regards the company, the fire could have been extinguished 
if the water pressure had been sufficient, and, as regards the town, 
on the ground that they were negligent in not having used the fire 
engine to increase the water pressure.

The company defendant, by its plea, denied any liability to 
the plaintiff, and especially alleged that it was not bound by law, 
or by the by-law, or contract, to protect the plaintiff or his property 
against fire, and that the damages alleged to have been caused 
were not caused through any fault or negligence of the company, 
but occurred either through the fault, imprudence or negligence 
of th<* plaintiff, or of the town of St. Louis.

The material clauses of the contract between the Montreal 
Water and Power Company and the town of St. Louis arc con­
tained in articles 1, 5 and 8.

The consideration of the contract is set forth in article 1, and is 
expressed as follows:—
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In consideration of the publie benefit to be derived by the munici­
pality and the tax payers of the village of St. Louis du Mile End, from 
the supply of water to be provided for them by the company, the exclu­
sive right and privilege is hereby granted unto the company, etc.

Article 5 provides that the pipes shall be of certain dimensions 
of cast-iron and of best quality; the hydrants and valves also 
to be of the best quality, and of a pattern approved by the engineer 
of the corporation, and provided with a special coupling for suction 
use by the fire department of the municipality at places where the 
water will not have enough pressure to throw water to a height 
sufficient to give proper fire protection for the buildings in the 
municipality.

From this clause it will at once be seen that it was contem­
plated that, in some places, there would not be a sufficient pressure 
of water, and the defendant company points out that no proof 
has been made that the hydrants in question were not provided 
with a special coupling. This clause also provides that the 
hydrants shall have a double discharge nozzle, and, placed on the 
line of distributif n, pipes at a distance, the one from the other, 
of not more than 500 feet, the municipality having the right to 
require a larger number to lx* furnished, on payment of 850 per 
annum for each additional hydrant, and that if a manufacturer 
desired to have, for himself, one or more hydrants, he could have 
them laid for him at his expense by the company, in which case 
water would be supplied to him through a meter and charged at 
the rate fixed for manufacturers under the by-law.

This clause also provides that water from hydrants shall only 
be used for the extinguishing of fires and the practice of fire engines, 
for watering the roads and streets, and for the ordinary require­
ments of the police and fire stations, and strictly for all corpora­
tion purposes, the whole gratuitously.

This provision merely indicates that the municipality shall 
have the right to use water for corporation purposes gratis.

The facts of the ease are as follows: On the 26th of September, 
1901», a fire took place, about 2 o'clock in the afternoon, in a shed 
at the rear of the house occupied by one widow Bélanger, against 
which was piled a quantity of timber, and adjoining the shed was 
a wooden fence. The weather was very dry and a high wind was 
blowing from the south-west. In a few minutes the whole thing 
was in a blaze. The evidence as to how long it took the firemen 
to arrive there is rather contradictory, some saying that they 
arrived in four or five minutes, and others longer, but from the 
evidence of witness Paquette it is clear that when he arrived there 
a number of people had had time to gather and were watching 
the blaze without making any attempt to put out the fire. The 
firemen on their arrival had to connect their hose, during which 
time the fire was gaining progress, and, although there is no doubt 
that there was water at a certain pressure, it is not proved how
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QUE. much pressure there was. The firemen and other witnesses for

11H2
the plaintiff merely state there was not sufficient pressure to put 
out the tire. It is established that in addition to their Babcocks

Bflaxukb
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the firemen had a chemical engine, but no attempt was made by 
them to use this engine. The plaintiff examined a number of 
witnesses, the majority of whom were employees of the town, 
including a number of firemen.

Dunlop, J. The Court below found that the company defendant was 
liable to the plaintiff under article 8 of the contract.

The Judge, by his judgment, seems to have assumed that the 
company had agreed to extinguish fires. The agreement of the 
company was to furnish water for public and domestic use, and, 
to use the words of Mr. Farnham, in his well-known work on 
“Water and Water Rights,” vol. 1, p. 848:—

In most cases it would be impossible to say that failure to furnish 
water was the cause of the loss. Fires occur constantly in which, not 
only buildings and their contents, but whole sections of cities arc con­
sumed, although all the water that can be used is at hand and thrown 
upon the flumes. With all the uncertainty which exists as to what is 
the particular cause responsible for a fire loss, a water company can­
not be held liable for the loss, unless it is held to assume the responsi­
bility of an insurer. Merc breach of a contract to furnish water for 
the extinguishment of a fire, cannot be said to be the cause of the loss, be­
cause such cause may have been the negligence of the owner, the criminal 
act of a stranger, the atmospheric conditions, or any one of the numerous 
other things which may be mentioned. Unless the loss can be said 
to be the result of the breach of the water company's contract (which 
could never be said because the influences and other unknown quan­
tities could not be determined), it is not liable for the loss caused by 
the fire. Keeping in mind the fact that the contract of the water 
company is to furnish water and not to extinguish fire, the rule with 
respect to damages precludes holding the company liable. Damages 
must be such as were within the contemplation of the parties, and it 
certainly cannot be claimed that for the meagre remuneration received, 
the water company undertakes to make good the loss which would 
result from the destruction of a modern city by fire, and the principle 
applied equally to the destruction of any part of it. For there is no 
place to draw a line, short of absolute non-liability, if liability for loss 
of the entire city is denied.
The legislative enactment regarding water supply is of a special 

nature, inasmuch as it enables the municipality to transfer its 
rights and powers, regarding water supply, to a contracting party, 
and the municipality having, by contract, subrogated the company 
in all its rights and privileges, the company defendant stands in 
the same position to a citizen as does the municipality.

By the contract in cpiestion penalties are imposed on tin1 
company defendant for non-fulfilment, and those arc the only 
ones which were contemplated by the parties, and to which the 
company defendant agreed.

It was not the intention of the parties, when the contract in
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question was made, nor was it contt ' by the contract,
that the company defendant should be the actual insurers of in­
dividual ratepayers, or of the company’s insuring individual rate­
payers against any damage which might result by failure of the 
company in its contractual relations.

In making the contract with the company defendant the 
municipality arranged with the company as its agent to supply a 
commodity which it had the power, but not the obligation, to 
give to the ratepayers.

The present action is based entirely on the contract existing 
between the town and company, and damages asked for are sought 
to be obtained solely in connection with the company defendant's 
contractual position, and not under the article of the Civil Code 
1053, as regards actions for damages.

The important question to my mind is whether the parties to 
the contract intended that the company defendant should be, 
so far as the carrying out of its obligations is concerned, the in­
surer both of all the ratepayers, as well as of the insurance com­
pany holding the risks on the property of those ratepayers. There 
arc three essential facts: (1) that hydrants and a stipulated water- 
supply, through them and their use, are provided for by the con­
tract for all corporation purposes; (2) that the use of the company 
defendant’s system and public supply, as stipulated for. are given 
gratuitously; (3) article 10 defines what shall be the penalty to 
be suffered by the company defendant if it should neglect or refuse 
to perform any of the obligations imposed by this agreement. 
The penalty being contractually imposed, the company’s liability 
is limited to that penalty, exercisable only by the municipal 
council or its successors, though, of course, this does not withdraw 
it from liability under article 1053 of the Civil Code, which would 
lay it open to damages for any accident at the hands of any one 
ratepayer, whether the company defendant was carrying out its 
contractual obligations or not, who suffered damage through the 
neglect of the company in the course of its operations.

These points clearly shew that there was no intention by 
the parties to the contract that, at least as regards public supply, 
the company should be held responsible to private individuals for 
the results of, and failure in, carrying out its contractual obliga­
tion, and a study of the water tariff shews clearly that the rate­
payers pay the company for one thing only, that is, for water for 
their domestic or manufacturing purposes.

Article 1074 C.C. provides that the debtor is liable only for 
the damages which have been foreseen or might have been foreseen, 
at the time of contracting the obligation, when his breach of it 
is not accompanied by fraud.

It seems to me going very far to say that the company, when 
it entered into the contract in question, intended or did, in effect, 
insure all the buildings in the municipality, in consideration of
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the penalties to be imposed for any default or violation of its 
terms, and the municipality can collect such penalties in case of

Town of 
St. Louis.

any violation of the terms of the contract, or can take the neces­
sary steps to cancel the contract. Provision is made by the con­
tract for domestic supply and for public supply, for fire extinguish­
ing purposes. The supply for tire extinguishing purposes is given

Dunlop, J, gratuitously. Provision is made for the penalties to be imposed 
in the event of non-fulfilment by the company of its obligations.

A great number of cases decided in the United States have 
been cited by the defendant in its factum, and the decisions are 
overwhelmingly in its favour, shewing that, in eases like the 
present one, water companies are not liable as insurers. A very 
important case is the case of The Allan A* Curry Manufacturing 
Co. v. The Shrievcport Waterworks Co.t 113 Louis. Rep. 1091, 
68 L.R.A. 650. The defendant relies strongly on this de­
cision in support of the principle for which it is contending, 
the only apparent difference in the facts being that in 
this case the loss by tire was caused apparently not so 
much from lack of water supply as it was through alleged 
neglect of the company in failing to keep its hydrants 
in good order, and that, owing to the time lost in connecting the 
hydrants, the fire made headway that could not be checked.

Two features of this case make it of special interest. The 
first one is: that the decision is based upon a system of law more 
nearly akin to that of the Province of Quebec, being, as it is, a 
case in the State of Louisiana, which is a Code State, and the 
reference of the learned Judge to the French authorities, as well 
as French decisions, makes it unusually significant.

The judgment contains a lengthy decree on the theory of 
contracts made pour autrui.

The second interesting feature of the case is that it criticizes 
strongly and overrules the decision of that very Court to the op­
posite effect, viz., the case of the Planters* Oil Mill Co. v. Munro 
Waterworks and Light Co., 52 La. Ann. 1248, 27 So. 684, which 
latter case together with the Paducah Lumber Co. v. Paducah 
Water Supply Co., 7 L.R.A. 77, frequently referred to, con­
stitute the only two important cases in which judgments have 
been rendered of a nature contrary to that contended for by the 
present company defendant.

Mr. Justice Provost y in effect states :—
Wo have discussed the case ho far, as if the question it involved 

was res nova, but the exact question ia being decided rc|>cntcdly in 
other jurisdictions, and, once already, by this Court. Upon the latter 
decision, Planters' Oil Mill Co. v. Munro, the plaintiffs place much 
reliance, but for the reasons hereinbefore given we are not satisfied 
with the conclusions therein reached and we have concluded to over-
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Further on he states:— QUE.

609

Analyzing this contract, wo find that, the waterworks it provides p r 
for are to he erected for the* double purpose of furnishing water to the
city of Shrieveport ami its inhabitants, and we find, accordingly, that ___
there arc, in the contract, two sets of stipulations and engagements, Hklanokb 
one in favour of the city of Shrieveport (that is, in favour of the cor- r- 
punition), anil the other in favour of the inhabitants (that is, the in- s^^Loris 
habitants individually). The city stipulates that the company de- ' 
fendant engages that the inhabitants individually shall 1m* supplied Dunlop, j. 
with water at a fixed maximum rate for private use, including individual 
fire protection, and the city st ipulates ami the company engages that 
there shall be leased to the city certain fire hydrants and that, in 
consideration of rental to be paid by the city, there shall be supplied 
through the hydrants and to the city, their lessees, all the water neces­
sary for the extinguishment of fires, Mushing sewers, engine houses, 
etc.
He* govs on to say:—

This suit is upon the second of the hereinbefore mentioned stipula­
tions, that is, it is upon the engagement of the defendant to supply 
the city with water for the use of her fire department. It would seem 
to be iierfectly plain that the engagement is distinctly in favour of the 
city in her corporate interest, and is not a stipulation pour autrui.
An engagement to furnish water to the city is not an engagement to 
furnish water to the inhabitants individually. The inhabitants could 
neither demand its performance, nor demand the nullity of the con­
tract, because of its non-|>erformance. They could not pay any part 
of its consideration, for it is futile to say that payments made by the 
city, out of her treasury, arc payments made by the inhabitants indi­
vidually.

Though the stipulation is thus made by the city distinctly in her own 
favour, in the interest of one of the branches of her administration, 
and though the engagement is thus distinctly to the city for supplying 
her fire department with water, nevertheless, the plaintiffs contend 
that the stipulation is made in favour of the inhabitants individually, 
anil that the engagement of the defendant company is to the inhabitants 
individually. All we can say is that the contention is in the teeth of 
the plain terms of the contract.
In this cast* it was hvltl, among other things, that no liability 

to damages in favour of its inhabitants or corporators lies by the 
city for the non-performance or negligent performance of the duty 
to furnish water to its fire department for protecting the property 
within its corporate limits; hence no duty rests upon it to impose 
such a liability upon a contractor stepping into its shoes for per­
forming such duty; and it was further held that the city of Shrieve­
port, being without authority to make itself liable to its inhabitants 
for any losses suffered by them, as a result of its negligent discharge 
to furnish water for the protection of their property against fire, 
it necessarily is likewise* without authority to hire some one else 
to assume such liability. Such assumption of liability would 
have to be paid for out of the corporate treasury, and the city 
would only be doing indirectly what it could not do directly. It 

39—8 D.L.B.
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was also held that the decision of the same Court in the Planters' 
Oil Mill v. Mutiro, 89 Ky. 340, was overruled. This ease is an 
important one, based on laws very similar to laws in force in this 
Province, where constant reference is made to the code of Louisi­
ana. The present case apiwars to be the only one which deals 
with the liability of the water company to ratepayers whose 
premises have been destroyed by fire, and where the loss is alleged 
to be due to the lack of water supply for the extinguishing of fires 
But there are very numerous cases on this very point in the 
United States, for the reason that private water companies such 
as the defendant company, exist there in great numbers, and there 
fore questions such as the present one are by no means rare, and, 
as stated before, the overwhelming number of decisions are to 
the effect that the private ratepayer has no right of action against 
the water company having a franchise contract with the muni­
cipality where his property has been destroyed by fire owing to 
the lack of pressure or fire extinguishing supply called for by that 
franchise.

The American cases are cited at great length in the defendant's 
factum, where it is also stated that, while in twenty-two States 
of the Union, they are, by their jurisprudence, unanimous upon 
the principles which the defendant company has laid down, only 
in three States, so far as can Ik* gathered, had the opposite opinion 
been maintained by judgment of the Court, and of these cases 
two based themselves on the third, and in that third case there 
exists an element wholly lacking in the present case, viz., a private 
contract for fire protection between the water company and the 
consumer, outside of, and beyond, the obligations of the company 
to the municipality. Of course there is no such obligation in the 
contract in question. There is nothing in the contract in question 
which intimates that any breach of the contract between the 
municipality and the company defendant was to enure to the 
benefit of the ratepayer who might consider himself aggrieved.

One of the well-known rules of construction of contracts by 
Courts is to ascertain, as nearly as possible, the intention of the 
parties at the time they entered into the contract. It can he 
hardly contended that either the municipality or the water com­
pany intended or contemplated the assuming by the water compati y 
of such liability as the contention of the plaintiff would throw 
upon it.

I am, therefore, of opinion that the company defendant never 
intended to assume, or did assume, any liability to the plaintiff 
in the event of the plaintiff’s property being destroyed by fin 
in other words, to insure him from loss by fire. There was no 
adequate consideration given for such a serious responsibility, 
and capital would not readily seek investment in companies 
involving a public service exposed to such claims, risks and 
hazards.
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1 am of opinion that there is error in the judgment of the 
Superior Court in condemning the defendant to pay damages 
in the present ease, and that the judgment should he reversed 
and the plaintiff's action dismissed with costs in both Courts, 
because the company never assumed or intended to
assume any liability to pay the plaintiff damages in the event 
of his property Ix-ing destroyed by fire; and further, liecause 
the damages claimed are not such as were foreseen, or might 
have been foreseen, at the time the contract in question was en­
tered into.

Appeal allowed.

REX V McKEOWN

(Jiirbrc Court of Hi nil's Itmch. I rrhamhcault. I.aemjnr, Carroll and
Vervain, .1.1. November 30. 1912.

I. Vente i 8 II It 20)—Csimhiai. cask Information in onk district— 
Arid si- in a noth kb district—Trial in kitiier.

Tin* Court of Sessions at Montreal lias jurisdiction to try a charge 
for which the accused was armitnl in Montre'il and committisl for trial 
there, although upon an information laid in another judicial district of 
the name province; it in not essential that the accused ««hall, on hi* 
arrest, tw sent for trial to the local venue at which the information

Tins was a petition for leave to appeal from n conviction for 
theft pronounced by the Court of Session at Montreal. The 
complaint was laid in Vietoriuville hut the accused was arrested 
in Montreal, and tried and convicted in Montreal. The accused 
contended that the Courts of the district of Montreal had no jur­
isdiction. that he should have been sent to Vietoriuville for trial. 

•fas. Crankshau\ jr., for the accused.
./. C. Walsh, K.C., for the Crown.
The Cot'RT was unanimous in the opinion that the Courts of 

the Montreal district had jurisdiction to try an accused arrested 
within their judicial district, that the accused had had a fair 
trial and could shew no prejudice.

K. B 
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ARCHAMBAULT v LOVELL

<Jurbee Court of Review. Tellier, Dtfljorimier, and thtnern, JJ.
Jun, 28. 1912.

contracts (8 II 1)4—193) — What actionable—Citt dirmtorv—Bra 
scribf.r—Omission or subscriber *s ornca address, when action 
able—Custom—Dam a<ien.

Where the defendants hnve l‘or several year* lieen publishing an 
annual city directory, ami the plaintiff, a practising barrister, give* the 
defendant* a written order for a copy of the directory for a certain 
year, and where it was and had lieen the custom of the defendants to 
publish in large, heavy type the names, callings, and ofllve addresses 
of all sulmeriliers, and where nil this was omitted from the directory in 
respect of the plaintiff, the omission is actionable
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QUE. 1. CONTRACTS ($111)4—193)—WlIAT ACTIONADLK—PUBLISHING HRM PUIl 
LISIIINU A CITY DIRECTORY—RESPONSIBILITY Kl Ht UNINTENTIONAL

C. R.
1912

OMISSIONS.
Where a publishing linn publishes from year to year a directory of 

the names ami addresses of the inhaliitants of a city, and sells copies
thereof to any residents who may choose to become suliscribers, under 
a custom that the names and business addresses and callings of such 
subscribers shall be published in large, heavy type, the enterprise being 
a private one in the publishing lirai’s own interest, it is presumed to 
take all the risks of oversights and omissions in respect of any such 
subscriber, and may be held responsible in damages therefor.

3. Evidence ($ II K—311) — Privity—Directory—Presumption—Notii i 
OP CONTENTS OP CONTRACT.

Where a publishing firm, which publishes annually a residence and 
business city directory, sells under a written contract to the plaint iff, 
a practising barrister, a copy of the directory, and is bound by custom 
to insert in the directory in large, heavy type the subscriber’s name, 
culling, and ofliee address, and where the contract specifies the name 
and otlice address, but where the publishing firm by custom (for its 
protection) gives public newspaper notice to all citizens to cal', or 
write and set» to the correctness of their names and addresses in the 
proof leaves of the directory, the subscriber may safely rely upon the 
specific mention of his name and address contained in his contract, and 
need not call or write to ensure accuracy, 

i Damages (f in A1 48) What assessable Unintentional over
SIGHT, WIHN DAMAGES ENFORCEABLE UNDER CONTRACT.

While the policy of the law is against making actionable certain 
classes of slight omissions, yet where a publishing firm contracts to 
publish, in a city directory issued by it from year to year, the name 
and calling and office address of a business man in the city, the pub 
lishing firm will be answerable in damages for the omission, although 
it was entirely unintentional and furthermore was against the firm’s 
own general business interests, where the omission by its very nature 
must have caused loss to the other party to the contract, and that 
without proof of specific damages.

Statement Appeal by inscription in review from the judgment of the 
Superior Court, Archibald, J., delivered on April 29, 1911, in 
favour of defendants.

The appeal was allowed and judgment entered for plaintiff 
for nominal damages.

C. A. Archambault, for plaintiff.
11. A. Hutchins. K.C.. for defendant.

Tkli.ikr. .1. ( translated) :—The iff sets up negligence
in his claim and we must determine whether lie should suffer the 
loss he did suffer without legal redress. Of what negligence 
has he himself lieen guilty ? As we read the record, lie executed 
his contract and that contract clearly indicates the address Irntli 
of his ofliee anil of his residence. Why should he have written 
to the defendant’s office to inform the defendant of these facts, 
when they were already in writing anti under the plaintiff's 
own signature in the defendant’s office? Why should he he 
held liound to give the defendants notice of his name mid ad­
dress, when in the preveding year, in the directory for 1908-th? 
the defendants had published ill large type his name, his rank

0
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as ft barrister. and even the rooms 28 and 29, at No. 20 St. 
James street, and his office, for evenings, at his residence at 559 
Berri? Moreover, in 1909-10, they gave his residence and office 
on Ontario street east. No. 669; and, if we look at the other 
entries which have been made, we see that they have confused 
the plaintiff with another Mr. Archambault who was associated 
with Mr. Lachapelle.

Now. I understand that the defendant carries on the publica­
tion of his directory in its own private interest, and this enter­
prise is so carried on with all its risks. If in the carrying on 
of this enterprise the defendant allows omissions to take place, 
if it does not publish my name although 1 reside in Montreal, 
i do not see how I can claim any damages for that, because there 
is no contract between it and me; but if it takes upon itself, even 
without having any contract, to publish my name with a false 
address, and if that by its very nature causes me damages, it is 
responsible for it.

Now, in this ease, the plaintiff is a practising barrister and 
his office address is suppressed. This is in its nature such an 
omission as must cause loss to the plaintiff, and that is why we 
award him damages.

DkLorimikr, J. (dissenting, translated) :—This is an action 
in damages for $150 brought by Mr. Archambault, barrister, 
against the firm of Ix>vell & Sons, which publishes, at Montreal, 
the calendar of addresses or directory.

The plaintiff alleges that on the 1st February. 1909, he gave 
his name as a subscriber to that publication for the year 1909- 
1ft. His subscription is in the ordinary form:

John I*.veil Si Sons, Ltd.: Pleaw enter my name a* eub*criher to
Lovell's Montreal Directory, for which I agree to pay *(i. upon delivery
of a eopy of aaine.

Cf Al’iiVHTK Arch am Bavlt.
759 Berri.

And below is given this other address. 20 St. Jacques.
The plaintiff claims that the defendants caused him damage, 

lie states: I was a subscriber, I had a right to expect that this 
directory would be delivered to me in the month of July; I did 
not receive it until the 10th August, and I was obliged to go 
and look it up myself.

I complain further that in the calendar for 1909-10, my 
address is not published, as I set it out in my subscription. 
The number of my office is not given, and in the index of streets 
and of names, my address is confused with that of M. Archam­
bault of the partnership Lachapelle & Archambault. This is a 
case of too much Archambault in Montreal. This is one of the 
points raised by the defence.

There was undoubtedly an error. The Lovell company in-

QUE
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sorted only: “A. Archambault, 759 Berri,” it omitted to enter 
the office address, 20 St. James street.

Moreover, Mr. Archambault’s lame was printed in ordinary 
type, instead of large, dark type, heavier than the names of 
non-subscribers, and Mr. Archambault claims that this caused 
him damage.

Mr. Archambault was an old subscriber; he alleges that he 
had subscril>ed for the previous two or three years, and thaï 
unfortunately there were in these earlier publications also cer 
tain inaccuracies which slipped into his address, although in the 
preceding years the name had been printed in large type.

The plaintiff has proved no specific damages, not a penny 
He comes into this Court and asks for damages under these 
circumstances.

Against this claim, the defendants have pleaded: We have 
acted in good faith. Following our invariable custom, we pub­
lished a notice in the newspapers, calling the attention of the 
public to the fact that our agents had finished their run over 
the streets of Montreal, listing the names of the people for the 
make-up of the directory. It is a work of great trouble to 
co-ordinate all these, considering that our work is done at a sea­
son of many changes of residence in the month of May, and, 
as it i. almost impossible not to make some errors, unavoidable 
errors, we invariably publish in the newspapers a notice to the 
public, advising them that the names ami addresses have been 
taken by our agents, and asking them to give us the necessary 
instructions to correct errors.

This notice was published in two newspapers, one in 
French, the other in English, under the signature of Messrs 
John Lovell & Sons.

The defendants state: We have for the year 1909-10. as 
we do every year, published this notice, asking everybody to 
examine and see if any errors had been made in reference to 
his name, and to advise us by letter to our office. We have done 
all this, and we have n led in good faith. If we should be held 
strictly responsible fo.* the many trifling mistakes, whether in 
printing, or in names or addresses, which inevitably slip into 
a publication of this nature, it would be practically impossible 
to continue such a publication as we issue in the public interest 
It is a publication of public utility.

The plaintiff has proved, beyond doubt, that there was the 
mistake complained of in the 1909-10 volume, the only volume 
we need eonsider. We find the defendant’s name, as already 
stated, with particulars as to his private residence, 759 Berri. 
but there is no mention of his office, nor are his name and 
address printed in large, heavy type.

Is this an oversight for which the defendants can be pro 
eroded against, for which there is a remedy in civil damages?
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Thv Court of first instance found in the negative and dismissed 
the action. I am of the same opinion. I consider that this is 
an action which never should have been instituted against the 
Lovell firm. because their publication is a publication of publie 
utility, which all citizens should heartily support and encourage 
and since it is impossible to publish a work of this nature with­
out the slipping in of some errors.

The plaintiff has alleged that the defendants acted malici­
ously. but has not a word of proof of malice and has not urged 
in the argument that the omission was malicious or wilful. It 
was. I consider, an unavoidable error.

There is a contract. If we interpret the contract with all 
the strictness and precision which are applied to an ordinary 
civil contract, it is possible to reach the conclusion, considering 
that the conditions of the contract have not been precisely ful­
filled. that the plaintiff can shew damnum. To me it appears 
a case of damnum absque injuria, it amounts to nothing.

But there is more than this. The plaintiff pleads custom, 
and this is his chief ground. The contract does not say that the 
I»vell firm shall publish, in big type, the names and addresses 
of subscribers ; there is no mention of that ; merely it is custom; 
the public, know that the Lovell firm, in the directory which it 
publishes, always inserts the names of subscribers in big type. 
Why! In the first place, it is a mere matter of courtesy to their 
subscribers ; but it is also a matter of profit to the firm. Surely 
it was not by design that the defendants omitted to print the 
plaintiff's name in big type, since they have the greater interest 
in publishing his name in that manner, in big type, in order 
to shew the considerable numlier of subscribers whom they luive 
in their work. Their interest was to print the plaintiffs an­
nouncement in big type, and it was against their own interest 
to have printed it in the way they did. Van it be presumed, 
under the circumstances, that this omission was wilful !

The plaintiff pleads custom. 1 accept his plea, ami taking 
the viewpoint of custom, I say to him: Since it is to la» custom, 
and since you have been a subscriber for three or four years, 
you ought to know that it was the custom for the editors of the 
directory to publish a notice in the newspapers. Have you 
fulhlled your part of the obligation 1 No, you have not fulfilled 
it in the strict terms of the notice given.

It is said that this year they have not followed the custom 
which they followed previously, and that they had not on the 
counters of the Lovell firm the leaves which they had been in 
the habit of placing there to make corrections. What of iff 
Why did he not write to the firm, I should like to know.

It is said: But lie had the contract. I admit it. lie had 
the contract in which are the words: ‘‘Office 20 St. .lame*.”' 
They omitted this. But is that an omission which can give a

OtLorimier. J. 
Bee >
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(i n" if it van be proved that the omission was intentional; if it is
1912 proved that it was malicious, I could understand how the plain -
—- till' should perhaps have redress ; but unless under circumstances

^nu'rr' 8U(‘h ,,s suggested, as the text-writers say it was a careless over 
r. sight whieh everybody commits, such as we all commit every

Dwki.i.. day, for whieh there is no cause of action. There are such eases
n«Loriœûir. j. beyond number. Suppose one could take all such oversights

occurring without any malicious intention, and make of theml ill Menti UK)

causes or grounds of action there would be no end to it all : 
if rights of action were given for example to all those whose 
names or addresses have l>een omitted or inserted by oversight 
Even if he had a contract, this contract ought to lie interpreted 
subject to the conditions and conformably to the custom under 
which it was accepted and entered into; and it was entered into 
and accepted under this condition of the notice published every 
year in the newspapers, advising each suliseriber to see without 
unreasonable delay to the correct insertion of his name and 
address.

It is said : But the volume was not yet published. Oo and 
inform yourself before it is published. If you are not satisfied 
at the counter, write to the firm saying, 1 draw your attention 
to such or such a thing.

The plaintiff complains that there were mistakes in his pre­
ceding addresses. All the more reason for him to take all the 
means given him by the notice. It seems to me it wa* his duty 
to write to the firm promptly, saying in effect : You have not 
fulfilled the contract according to its provisions. This he. did 
not do.

I cannot concur in a judgment holding the defendants liable 
even for $5.

DMwrt.j. Demers, J. (translated) :—The facts of this cause have been 
already set up by the learned dissenting Judge and I have no
need to repeat them here.

Custom is pleaded in this action. It is said: Under the 
custom you should have inserted my name in large type and 
indicated my office address. That is what was done in the pre­
ceding years. In the preceding years the directory shews the 
name of Mr. C. A. Archambault, 20 St. James, and following 
that his residence, and his name was in large type; and we see 
in 1909-10 not only that his name is not inserted in large type, 
this is not of such importance, but also that his office address 
is not inserted at all. He testifies that that omission by its 
very nature causes him special damage, and the majority of the 
Court is of the opinion that, in fact, this omission by its very 
nature did cause him special damage. The public might draw, 
from this absence of his office address, all sorts of conclusions.
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They might say : Archambault, he no longer has any office. 
His office is at 759 Bcrri. He is a barrister carrying his office 
in his pocket.

The company itself admits that, according to custom, it was 
bound to insert the name of Mr. Archambault in large type : 
hence the company was bound, at the time of the make-up of 
the directory, to take note of the lists of subscribers. It pleads 
the contrary ; its counsel argues that all the make-up of the 
directory was carried on independently of the subscription lists: 
that in preparing the directory they do not use the subscription 
lists. This is false, because the company says that it is accord­
ing to this custom to insert in large type the names of the sub­
scribers, and it must therefore take note of the subscription 
lists: they cannot get away from that. Now the address of Mr. 
Archambault, his office address, was mentioned on the list of 
subscriptions. The company has caused it to vanish.

It is said : But he had a notice in the newspapers saying 
to the public : For fear of errors in your address, or even in 
the spelling of your name, please call at our office. Quite so, 
for the public in general who have not already turned in their 
addresses; but, and this is the point, Archambault bad fur­
nished his address. They ought to consult it, that address was 
furnished. So that it is beyond question thiit there was negli­
gence and that there was a default.

Whether we take this negligence as contractual negligence 
or as contractual default, or whether we take it as a default 
in delicto, it makes no difference, the principles involved are 
absolutely the same. As soon as there was a default and as 
soon as that default resulted in damage, and the majority of 
the Court finds that there has been damage, then that default 
was prejudicial, he ought to have redress.

We shall not order payment back of the subscription to Mr. 
Archambault; he took the directory and has not returned it. 
He did have the right to rescind his contract, but has not done 
so. and he has kept, the directory ; he cannot now claim any­
thing back in that respect. Likewise we shall allow nothing for 
damages resulting from the delay in the delivery of the direc­
tory ; but we consider that the plaintiff has suffered actual dam­
ages because his office address was omitted from the directory : 
we find that there was special damage caused in that respect.

All the reasons which the learned dissenting Judge has ad­
vanced are reasons which the text-writers g:ve in discussing 
the question of responsibility for torts. If we consult Sourdat. 
we see that the author asks whether there should be legal liabil­
ity for human frailty in the decisions, whether a defendant 
should respond in damage! for extremely trifling defaults, 
whether such would not lie really a great hardship ; but when 
we read the entire chapter with its conclusion, we see that all
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when the person who is to blame has committed only an involun­
tary aet, then the Judge should be very light with the damages. 

Demolombe writes in the same strain: “The article is for-
À1CHAM- mal, and the default very trifling calling for redress; but 

when the default is very trifling the Judge ought to be very 
easy with the damages.” He cites the discussion which took

Demers, J. place in the State Council during the codification of the Code 
Napoleon: “It is a great hardship, they say, to hold a man 
liable for a default which is due not to his heart nor his will ; but 
still as l>etween him who suffers and him who causes an injury 
by carelessness, the position is not equal; yet when the default 
is very slight, the Courts are to make the damages light.”

Adopting these principles, we find that there has been negli­
gence on the part of the defendants and we award to the plain­
tiff nominal damages, fixed at the sum of $25.

Appeal allowed,
DeLorimier, J.. dissenting.

ONT. REDFERNS Limited v. INWOOD.

dTc.
1912

Ontario Dii'itrional Court, Falconbridge. Britton, and Riddell. JJ.
September 30. 1012.

1. Husband and wife (§ I— 16) — Representation that woman is wife
—Liability of- husband fob necessaries—Estoppel.

Where a man represent* a woman to be his wife, and a third party 
acts upon that representation to the extent of selling necessaries to 
the alleged wife, the man is estopped from saying that she in not his 
wife, in an action to recover the purchase price of the goods.

[Munro V. De t'hemant (1815), 4 Camp. 215, 216; Haiclrg v. Haiti 
(1824$), Tay. 386. followed; Bow steed on Agency, 4th ed., p. 38, and 
21 Cyc. 1233, cl. 12, referred to.]

2. Evidence (glVJ—435)—Accounts and account books—Custom —
Sale—Party to whom credit given—Method of bookkeeping.

Where the liookkecping entries for good* supplied are made a* in 
the name of the wife of the defendant in respect of goods supplied to 
a woman introduced by the defendant a* his wife, the defendant will 
he held liable for the price of the goods notwithstanding that the book 
account was not in hi* name, where the goods were in fact supplied 
<m hi* credit and in faith «if hi* representation* and not «>n the 
woman’s credit, if the method of charging was made in like manner 
a* in the ordinary case of a wife buying u* agent of her husband.

Statement Appeal by the defendant Zimmerman from a judgment of 
the County Court of the County of York.

The following statement of the facts is taken from the judg­
ment of Riddell, J. :—

Mrs. Zimmerman, one of the defendants, a widow from 
Pittsburg, became acquainted, in Ottawa, with the other defend­
ant, F. 0. Inwood Jr., manager in Toronto of a motor sales coni
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pany ; she came with him to Toronto in May, 1911, and went 
and lived-with him here as his wife, continuing so tq do for 
some six mouths, when, as we are told, he absconded.

In May, 1911, she was told ly Inwood that lie had business 
dealings with the plaintiffs, and he would like her, if she bought 
anything in Toronto, to buy it from them; he took her into the 
plaintiffs’ premises and introduced her to the manager, no 
doubt, as his wife; Mrs. Zimmerman said she wanted to buy a 
coat, and was turned over to the saleswoman. Nothing was 
said as to credit or as to charging, etc., between Mrs. 
Zimmerman and the saleswoman; but, as the saleswoman’s 
custom was to charge goods bought to the person actually 
buying, the goods were charged to “Mrs. F. G. Inwood.” 
The custom was not to charge the husband unless the husband 
himself asked it, or the wife asked it in the presence of her hus­
band; even if the wife did ask that the goods should be charged 
to the husband, unless the husband was there, they were charged 
to the wife.

The trial Judge finds, on a conflict of evidence, that there 
was no direction to the saleswoman to charge to Mr. Inwood— 
and the witness whom he believes says that nothing was ever 
said about giving credit to him. As I have already said, there 
was nothing said between saleswoman and purchaser about 
credit at all. The account was opened in the name of “Mrs.
F. G. Inwood ;” and the goods were sent out addressed in the 
same way.

Mrs. Zimmerman went again and again to the plaintiffs’ 
place of business, at least twice with Inwood, and bought 
articles of attire as she needed them. Nothing was said about 
credit, and the goods bought were debited in the ledger and sent 
out in the same way—a statement being rendered to her, in her 
assumed name, each month.

In July the motor sales company rendered an account to the 
plaintiffs, and, by arrangement with Inwood, the plaintiffs 
charged the account standing in their books against Mrs. F.
G. Inwood, against the motor sides company; and the same kind 
of transaction took place in September. On the 20th November, 
there was a debit against the account of $104; and this the plain­
tiffs charged to the motor sales company. Inwood absconded on 
the 15th December, and at the end of that month the amount was 
retransferred against Mrs. F. G. Inwood.

All the articles lwuglit were what may fairly be considered 
as necessary for a woman in her apparent station in life.

On the 8th December, the plaintiffs “dunned” Inwood for 
the amount of an account “representing goods purchased by 
Mrs. Inwood”—and afterwards placed the matter in tin* hands 
of their solicitors. To a letter of the solicitors, Inwood answered,
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“I expect to take care of same at an early date and send 
cheque.” It is said that ‘‘Mrs. In wood,” on being telephoned to 
on two occasions, said that Mr. In wood would attend to the 
matter.

An action was brought in the County Court of the County of 
York in January, 1012, against F. G. Inwood dr. and Mrs. F. 
G. Inwood Jr., for $110.25; and, the style of cause being amended 
by substituting Mrs. Zimmerman's real name, the statement of 
claim set out that she Ixnight the goods, and Inwood agreed with 
the plaintiffs that, if she did not pay, he would. The action was 
discontinued against Inwood: Mrs. Zimmerman denies pledging 
her personal credit, and says the purchases were on the credit 
and authority of In wood.

At the trial before Ilis Honour Judge Denton, he gave judg­
ment against Mrs. Zimmerman for the full amount, and she now- 
appeals.

T. N. Phelan, for the appellant, argued that she had implied 
authority to pledge Inwood’s credit for the purchase of the 
goods, as a reputed marriage is a sufficient basis for the bus 
band’s liability: Watson v. Threlkeld (1798), 2 Esp. 637; 21 
Cyc. 1233. The presumption is in favour of the agency of the 
wife, although it may be rebutted: Paquin Limited v. Bcauclerk, 
[1906] A.C. 148; and see, at pp. 149-152, note of the judgment 
of Collins. M.R., in the Court of Appeal. There must be an ex­
press contract by the wife to pledge her own credit, otherwise 
the presumption is the other way. The Paquin case is not so 
strong in favour of the appellant as the case at bar. He also 
cited Rowstead on Agency, 4th ed., p. 38.

M. L. Gordon, for the plaintiffs, argued that the authority of 
a wife to pledge her husband’s credit for articles of clothing 
does not extend to all kinds of dresses, however expensive, and 
that a person who is not a legal wife cannot make the husband 
liable even for necessaries. He referred to Dehenham v. Mellon 
(1880), 5 Q.B.D. 394, affirmed, 6 App. ('as. 24; Kendall v. Ham­
ilton (1879), 4 App. Cas. 504, 514; Smith’s Mercantile Law, 
11th ed., p. 193. The Paquin case is distinguishable. He also 
cited Seabcr v. Hawke» (1831), 5 M. & P. 549.

Phelan, in reply, referred to Griffin v. Patterson (1881), 45 
U.C.R. 536.

September 30. Riddeij,, J. (after setting out the facts 
as above) :—The essence of the learned County Court Judge’s 
reasons is perhaps to be found in the following extract there­
from : ‘‘I think the case must be looked at as a case where two 
people, not married, go into Redferns, and she orders goods for 
herself. The only importance that can be attached to the fact 
that the plaintiffs believed that the two persons were husband
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and wife is on the (|uestion whether they gave credit to him, ONT.
and to him alone. If this is the only matter to he considered, D c
and the whole ease must be treated as one coming under the 1012 

ordinary head of principal and agent, I think the evidence fails — 
to shew that the plaintiffs gave credit to any one except the bi-.m.Hxs 
person who bought the goods - that is, to Mrs. In wood. They ixwiwm. 
were bought by her, they were charged to her, an account was 
opened in her name, the goods were billed to her, and she did 
not pledge his credit. I think upon that state of facts it must 
be held that she is liable.”

With the utmost respect, I am unable to agree with this 
conclusion.

The rule is laid down baldly in Bowstead on Agency, 4th 
ed., p. 38: ‘‘Where a man lives with a woman as his wife, she 
has implied authority to pledge his credit, during the continu­
ance of the cohabitation, to the same extent as if she were legally 
married to him.”

This is, in my view, quite too broad a statement, and the 
cases cited in support of it do not go so far: Watson v. Threl- 
keld (1798), 2 Esp. 637; Ryan v. Sams (1848), 12 Q.B. 460;
Rlades v. Free (1829), 9 B. & 0. 167. Nor do I think the state­
ment in Cyc. quite accurate: ‘‘It is the cohabitation of a man 
and woman as husband and wife that is the basis of his presumed 
liability for her support:” 21 Cyc. 1233, cl. 12.

But it is not necessary in the present case to consider 
this. The facts are amply sufficient to bring the ease within 
what I consider the true rule—a rule that has not been contro­
verted in any of the eases and which is sound on principle.
Where a man represents a woman to be his wife, and a third 
party acts upon that representation, the man is estopped from 
saying that she is not his wife. “His representation that she 
was his wife would have been conclusive against him:” prr 
Lord Ellenborough in Munro v. DeChemant (1815), 4 Camp.
215, at p. 216. And where the de fendant, having been married 
before, went through a ceremony of marriage with another 
woman (his wife living), “he was estopped to set up bigamy 
. . . he had given the woman . . . every appearance of
being his wife:” per Lord Ellenborough in Robinson v. Nahon 
(1808), 1 Camp. 245, at p. 246. Sec also Watson v. Thrclkcld,
2 Esp. 637.

A case in our own Courts is to the same effect, Hawley v.
Ham (1826), Tay. 385, in which Campbell, C.J., says (p. 390) :
“The woman having been recognised by the defendant as his 
wife . . . renders him liable.”

The learned County Court Judge, in his considered judg­
ment, does not dissent from this view: but, assuming that the 
defendant Inwood would be in precisely the same position as
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wife, he thinks credit was not given to In wood but to the 
woman.

Rkdfkbnm

In wood.

I can find no evidence to justify this view. There can be 
no doubt that the woman was thought by the plaintiffs to be 
In wood’s wife and was treated as such by them. It was just as

Riddell, J. in the ordinary ease of a wife buying necessaries for her own 
use. Then we have the visit of In wood to introduce her, his 
accompanying her at least twice on her purchasing visits, his 
paying the account twice and promising to pay the balance— 
and also the fact that no inquiry was made as to the woman’s 
means, no establishing of a line of credit for her—no one swears 
that the goods were furnished on her credit—the book-keeping 
entries, the charges, etc., are just such as, in the practice of the 
plaintiffs, are made in the ordinary case of a wife buying as 
agent of her husband ; and so (even if not self-serving evidence) 
do not assist in shewing that the woman was the person credited.

In all the case I can find nothing to indicate that the de­
fendant was buying or the plaintiffs selling on any but the 
credit of Inwood.

Paquin v. Beauclerk, 11906] A.C. 148, may be looked at on 
this question.

1 am of opinion that the appeal should be allowed with costs, 
and the action dismissed with costs.

Falcon bridge,
0 i Falconbridoe, C.J., concurred.

Britton. 1. Britton, J., agreed in the result.
Appeal allowed.

ONT. RUDD v. CAMERON

C. A.
1912

(Decision No. 9).

Ontario Court of Appeal, (iarroir, Maclaren, Meredith, and Magrr, .1.1.A., 
and Lennox, 7. November 19. 1912.

Nov. 19. 1. hlHKI. AND SLANDER ffi II F—86)—W*AT CONSTITUTES A PUBLICATION— 
Publication of slander by detective aoency to their em­
ployees.

Oih* who. finding that slander* concerning him are 1 icing circulated, 
and not knowing who is responsible, place* the matter in the hand* 
of a detective agency. l>ut doe* not tell or aak them to go to any par 
ticular fieraon. may recover damage* for a publication of the slander 
ou* statement* to employee* of the detective agency.

1 A'ing v. Waring, 6 K»p. 16. and Nmith v. Wood, :t Vamp. 32.3. dis­
tinguished; Rudd v. Cameron, 4 D.L.R. 567. affirmed on appeal on dif­
ferent ground*. See also Annotation. 4 D.L.K. 572.]

Statement Appeal by the defendant from the judgment of a Divisional 
Court. Budd v. Cameron (No. 1), 4 D.L.R. 567, dismissing an
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appeal from the judgment of Britton. .1., at the trial, awarding
the plaintiff $1,000 for slander. c. A.

The appeal was dismissed. 1912
W. M. Douglas, K.C., for the defendant. rv„i>
E. F. B. Johnston, K.C., for the plaintiff. «*.

Camkbon.
Maclaren, J.A. :—The plaintiff, a merchant and building A

contractor, was awarded by a jury $1,000 for damages sustained 
by him on account of the defendant having slandered him in 
his business and calling. On appeal to the Divisional Court the 
judgment was upheld.

The ground of appeal most strongly urged before us was that 
the defendant was entrapped by the plaintiff into using the 
language he did, and induced to utter the alleged slanderous 
words by detectives employed by the plaintiff and sent for that 
purpose, and that under the circumstances it was the same as if 
lie had spoken the words to the plaintiff himself and at his re­
quest, and that consequently there was no publication of the 
slander and that the occasion was privileged. Counsel relied 
upon King v. Waring, 5 Esp. 15, and Smith v. Wood, 3 Camp.
323, and upon a number of American cases and authorities 
which had adopted and followed the rule laid down in England 
in the above cases.

As to the question of publication, the Divisional Court re­
lied largely upon the case of the Duke of Brunswick v. Dormer,
14 Q.B. 185, where it was held that the purchase of a single copy 
of the newspaper containing a libel by the agent of the plaintiff 
sent for that purpose was sufficient proof of publication. They 
also refer to the fact that Odgers (5th ed.) at pp. 179 and 180 
says that so far as the question of publication is concerned King 
v. Waring, 5 Esp. 15, and Smith v. Wood, 3 Camp. 323, must lie 
taken to be overruled by the Duke of Brunswick ease. It is 
also pointed out that Sir Frederick Pollock in his note to Smith 
v. Wood, in 14 R.K. 752, says that the ruling in that ease does 
not seem consistent with the Duke of Brunswick v. Harmcr, 14 
Q.B. 185.

I am of opinion however, that in this case we do not need to 
discuss W'hether the two English cases first named and the 
American cases in which they have been followed are or are not 
good law’. The evidence in the present case does not come up to 
the requirements of these authorities. The detectives were not 
sent by the plaintiff to the defendant. The evidence is that the 
plaintiff, finding that such damaging reports were being circu­
lated in the town, and not knowing who were doing so, placed 
the matter in the hands of a detective agency who sent two of 
their employees to investigate. They were not told or asked by 
the plaintiff to go to the defendant In speaking of the plain-
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Camkbon.

Marleren, J.A.

(larrow, J.A.

Mrredlth. J.A.

tifl* to the* detectives os he did, the defendant in my opinion both 
in fact and in law published the slanders lie uttered and he is 
not in the same position as if he had spoken the words to the 
plaintiff himself. It may he noted that it has been held that a 
publication induced by the prosecutor is sufficient in a criminal 
ease : liegina v. ('arlilc, 1 Cox C.C. 229.

I think the defence of privilege also fails. The defendant 
was under no obligation, and owed no duty that justified him in 
using such language as he did. lie did not go into the box and 
testify that he believed what he said to be true or that he uttered 
it in good faith. He went far beyond what was suggested to 
him or what he was invited to say by the detective. Ilis own ex 
amination for discovery shews that he had no ground for making 
the statements he did. There is abundant evidence of malice, 
and this would be sufficient to destroy any such qualified privi­
lege as is claimed, even if it had existed. Further it would not 
in any case apply to the slanders voluntarily uttered to the 
plaintifT’s stenographer.

The jury gave a verdict that included a finding of malice, 
after a charge that was not objected to by the defence either at 
the trial or in the argument before us. As pointed out to the 
jury it was a case in which they might give exemplary damages 
if they found certain facts. Having found these facts they exer­
cised their discretion and I am not aware of any proper ground 
on which we can declare it to be excessive.

The appeal in my opinion should be dismissed.
Harrow and Magee, JJ.A., and Lennox. J., concurred.

Meredith, J.A.: If the plaintiff had by subterfuge induced 
the defendant to speak defamatory words of him merely for the 
purpose of having an action for damages, I cannot think that 
such an action would lie : where one gets no more than he seeks, 
asks for and induces, what great right has lie to $1,WM1 in addi­
tion! If one by a trick induces another to arrest or imprison 
him, can he recover damages in an action complaining of that 
which his own fraud brought about, and which he designed ? 
The general rule is that one cannot take advantage of his own 
wrong ; neither can he recover damages for that which had 
his leave and license. And that which one procures another to 
do for him. may be said, very properly, to be done by himself, 
in fishing for actions as well as in other things. Hut that is not 
this ease ; it was the case referred to hv Lord A van ley in his 
ruling in King v. Waring, 5 Ksp. 15.

It is quite a different thing for one who has been defamed 
by a secret enemy, and who in honest and not unusual or un­
reasonable endeavours to discover the wrong-doer, is again de­
famed—by one whom he suspected of the secret defamation
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to bring hucIi nil action as this—even though the new slanders 
were ed only to detectives employed by him and under
false statements made by them in such an endeavour. And 
that is this ease : and was very like the case of Duke of llruns- 
U'ick v. /farmer, 14 (j.ll. 185 ; see also (Jriffilhs v. Lewis, 7 Q.B. 
61.

The plaintiff was not seeking a new defamation of his charac­
ter with a view to recovering damages because of it ; he was seek­
ing knowledge with a view to putting a stop to the secret slan­
ders which he neither desired nor had induced : and so, in this 
action, is not taking advantage of his own wrong, or answered 
by a defence of leave and license.

The action therefore lies, but the defendant has, I think, 
a right to stand upon the same ground as if the statements 
of the plaintiff’s detectives had been true ; another instance 
of the rule against anyone taking advantage of his own wrong; 
and that being so the words littered would have been privileged 
but for the actual malice of the defendant found by the jury on 
evidence upon which reasonable men could so find.

This was the view of the case taken, and acted upon, by 
the trial Judge; and confirmed in the Divisional Court, and, 
having regard to all the facts and circumstances of the case, it 
cannot be considered that the damages are so great as to war­
rant the granting of a new trial on that ground.

Appeal dismissed.

CHESLEY v BENNER et al.

X orit Ni'otia Uuprrme Court, Ititrhir, J. (h-totu r 20. 1012.

I .h iNiiiKNT (I I F—45)—Entry—Rmum — Order mit leave to enter
—l'ERIoD A ET KM JUDGMENT, MOW COMPUTED.

l'nder order 45. rule I of the rule* of the Supreme Court of Nova 
Sift in providing for nil order of arrest in certain action* and that 
the defendant Ik* imprisoned until final judgment in the action and for 
thirty days thereafter, if the final judgment i* against him, and fur 
flier providing that within thirty days after final judgment an order 
may 4m* made under the Collection Act for hi* appearance at a further 
examination, the period of thirty day* in which *uch order may be 
obtained run* from the time of the entry of the judgment and not 
from the time of the order for leave to enter judgment.

2. JvouMfNT (| I K—45)—Ex thy — Km oRi» — Order hub judgment, n

An order obtained under Order XIX'. Rule I (o) of (lie Rules of the 
Supreme Court of Nova Scotia for leave to enter linul judgment i* 
not in itself a “Dual judgment" though it i* a final order deciding 
the right* of the partie* and one from which an appeal may be taken.

Order XLVI., rule 1, of the rules of the Supreme Court of 
Nova Scot in provides that where the plaintiff in any action in 
which, if it had lieen brought In-fore the first day of October,
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Mmdltii, J.A.
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Statement

A.I). 1HH4, the defendant would have been liable to arrest, by 
affidavit of himself or some other person proven to the satis 
faction of a Judge or of a commissioner that the plaintilT has 
a good cause of action against the defendant to the amount of 
$20 or upwards and that the deponent has probable cause for 
belit ving and does believe that the defendant unless he is arrested 
is aliout to leave the province, such Judge or commissioner max 
without requiring in such atlidavit any statement of the ground 
for such belief, make an order directing that such defendant 
shall Is* arresti imprisoned until final judgment in the ae
tion. and if such final judgment is against him until the expire 
lion of thirty days thereafter unless and until lie sooner gives tie 
prescrib'd security not exceeding the amount sworn to, and with 
$40 for costs, conditioned that if within thirty days after such 
final judgment an order is made under the Collection Act for 
his appearance at an examination to Is* held thereunder and tin 

r for his appearance has been served upon him or upon 
bis sureties or either of them or his solicitor at least thirty day- 
before the time fixed in the order for his appearance, then he will 
appear at such examination in oliedieiiee to » r or at such
adjournment of such examination as is granted upon the nppli 
cation of his sureties or solicitor iu his absence or of the plaintiIf 
and will surrender himself to prison in case of an adjudication of 
imprisonment.

The defendant was arrested under this rule and gave a bond 
in which his co-defendants joined as sureties conditioned as in­
quired by the above rule. The under Order
XIV. for and obtained an order giving him leave to enter final 
judgment and final judgment was subsequently entered pursuant 
to such order. The plaintiff then obtained an order for the 
examination of the defendant under the ( Act, but tIn-
order was not obtained within thirty days after the making of 
the order for leave to enter , but within thirty days
after judgment was actually entered. In an action by the plain 
tiff upon the bind the question was raised whether the order for 
his examination under the Collection Act had lieen made within 
thirty days after final lent, the defendants 
the order giving leave to enter judgment was the final judgment

//. ItalstoH, for the plaintiff.
<\ If. Smilli, K.C.. for defendants.

Ritciiik. J.:—In this ease Mr. Justice Drysdale made an 
order under Order XIV.. Rule 1 (#il, giving the plaintiff libert.x 
and empowering him to enter final judgment in this action. I 
was not furnished a copy of this order, but I assume it follow- 
the rule to which I have referred. Both counsel are agreed that 
the only question in is as to whether or not this order

12
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nuule by Mr. -Ilistier DryHiltili- in tin* “final judgment” referred 
to in tin* 1*011 tl given by tin* defemhuits mnlrr tin* provisions of 
rhnptcr Hi of the Acts of tile I’mvinci* of Nova Scot in for the 
year 111(11—the bond is in tin* form provided by tin* statute.

It this question is answered in tin* affirmative the plaintiff's 
action fails, but if it is answered in tin* negative tin* defendants
are linbl...... tin* bond. I am of opinion that lit..... tier in question
is not the film I judgment referred to in the Isinil. Chapter Hi of 
the Act of 1901 is in amendment of the Rules of the Supreme
Court, in these rules we find orders dealt with ns .....  thing, and
judgments as another. It is true that this is a Hind order, it de­
rides the rights of the parties and from it an appeal may la- 
taken, but that dims not make it tin* litial judgment in the action 
which naiy or may not la* entered. I cannot hold it to Is* the 
final judgment referred to in the bond without lining violence to 
the language of Order XIV., Rule Km. under that rule appli­
cation is made “for liberty to enter final judgment.” and the 
order is made empowering the plaintiff to enter final judgment. 
It is, therefore, clear that the order is not the "final judgment” 
mentioned in the rule or in the statutory form of bond. It is the
thing which gives the plaintiff liberty to enter final judgment_
having this liberty », may enter the judgment or we may not

There will he judgment for the plaintiff for the amount due 
on the bond with costs.

Judgment for plaintiff.

WILSON v SHAVER.
Ottltnin IHrinional Vourt, Iti'hlrll. \lt<l<lh tnn. awl l.niiius. .1.1.

Nrplfiitbrr .10. 1012.

I. Salk if II A—27)—Vontravtn — Impi.ikii warranty — IIkpieskita
TtOM THAT VOW WAN “HVE TO CALVB ’ NOT A WARRANTY.

A representation by a seller that a <i»w wa< “dut* to valve" on a wr 
tain day. doe* not amount to a warranty that I In* row wa* “in c ilf"; 
all that the expression import» is a representation that the vow hail 
liven bred to a hull at a time from which it was ex|ievte«l the cow 
would valve on the day *|ievifled.

An ap|>eal by the defendant from tliv judgment of thv County statement 
Court of the County of Halton.

The action was brought to recover damages for breach of an 
alleged warranty upon the sale of a cow, which was that she was 
"due to calve" on a day stated. The plaintiff bought the cow 
at an auction sale of the defendant's stock, and it turned out 
that the cow was not in calf.

II. //. Shaver, for the defendant, argued that the statement Argument 
that a heifer was “due to calve" at a certain time did not amount

ONT.
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0WT- to a guarantee that it was “in calf;’’ and referred to Crain v.
D C. Miller (1872), 22 C.P. 348, which was a stronger case in favour
1912 of the plaintiff than the present case. It was expressly stated
— at the sale that the defendant guaranteed nothing. Reference

l<> //<>/,Aim V. Tanqveray (1854), 15 (Ml. 130.
Siixvkr M\ Laidlaw, K.C., for the plaintiff, argued that the expression
— “due to calve,” taken in connection with the different descrip- 

Argument (.ions in the catalogue and the conversation at the sale, constituted
a representation that the heifer was “in calf,” on which a pur­
chaser was reasonably entitled to rely: (ice v. Lucas (1867), 
16 L.T.N.S. 357.

Ridden, j. September 30. Riddell, J :—The facts, so far as they are 
material, are as follows. The defendant, is a breeder of Holstein 
and other cattle; and he advertised a sale of some of his stock. 
In the catalogue furnished to intending purchasers, a certain 
young cow was described as “due to calve” on a day stated. 
The plaintiff had, a short time before, visited the defendant's 
stock, and had been told by the defendant that this cow was 
“due to calve” on the said day. It is said that the auctioneer, 
at the opening of the sale, stated openly that the vendor did not 
give any guarantee; the plaintiff does not admit that such a 
statement was made, and we do not consider the alleged state­
ment as a ground for this judgment.

The plaintiff bought the cow, and it turned out that she was 
not in calf. He brought an action for damages for breach of 
warranty, alleging that the representation “due to calve” was a 
warranty that the cow was in calf.

The County Court Judge gave effect to this contention, and 
caused judgment to be entered for the plaintiff. The defendant 
now appels.

I think the ap)>cal must succeed.
I do not at all say that the words “due to calve” on a day 

named cannot import a warranty that the animal is in calf, if 
both parties understood it in that sense—or if the defendant 
knew that the plaintiff understood it in that sense—and the 
sale was made on that understanding. Nor could it be said 
that these words might not have such meaning in the business 
of dealing in such animals. But there is no evidence that either 
the defendant understood the words in that meaning, or knew 
that the plaintiff did, or that the expression has any technical 
meaning. We must then decide upon the words themselves.

1 think all that the words imply is similar to what is found 
in the New Knglish Dictionary, vol. III., p. 704, col. 2 (10), 
“reckoned upon as arriving,” that is: “I expect the cow to calve 
on the day named; the male was admitted to her at a date which, 
in the ordinary course of nature, would, if she became pregnant 
bring about parturition on that day named; I think she is preg­
nant, and reckon upon her having a calf upon that day.”
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The cow had liven covered by the hull at the proper time, 
it is admitted that the defendant honestly thought she was in 
calf; the plaintiff and defendant hail the same opportunity of 
judging of her condition; no one but a veterinary surgeon or 
other expert, and not even such person, could have
told with anything like certainty whether the cow was in calf 
or not. I d<i not think that there was any such warranty as is 
contended for. While in all such matters good faith must be 
kept, purchasers, if they desire a warranty of pregnancy upon 
which they can rely, must look for one in different terms from 
the present.

The appeal must be allowed with costs and the action dis­
missed with costs.

ONT.

D.O.
ISIS

Wilson

Middleton, J.:—It has been said that the decisive test in 
determining whether an affirmation was intended as a warranty 
is, whether the seller assumes to assert a fact of which the buyer 
is ignorant, or merely states an opinion or judgment upon a 

r of which the seller has no special knowledge, and on which 
the buyer may equally exercise his ow' judgment. Applying 
this to the statement in this case, it may well be a warranty 
that the cow was bred to a bull at such a time that in the ordinary 
course a calf might lie expected at the date given; lint, if it is 
attempted to carry tin- meaning beyond this, then the fact of 
pregnancy became a r of opinion only, and there was no 
warranty.

Lennox. J., concurred.
Apju al nlloirnl.

WALLER v. CORPORATION OF SARNIA.

Ontario //»«//» Court. Trial beforr l.citih, ./. Sornubrr 29. 1912.
I. Mvmvival coieoaationh (|IIfl2—222)—laaiiii.ity for m.miwimi in

IIM'K.NIIKNT CONTRACTOR TO I'l.Al I IIAXCJKROVH IMI'IIMI NT IN RTBKKT
—Attraction to ciiimirks.

When* a municipal corporation allowed an independent contractor, 
engaged in repairing a afreet, to negligently place a caldron of boiling 
pitch in a lm»y tdreet wit limit taking any precaution» to protect the 
public, and where it might lie an attraction to children, the municipal 
corporation i» liable in damage» for injurie» «u»tained by a child who, 
while playing in the utreet. was «platlied with the Imiling pitch, by 
rcaeon of the breaking of the wooden handle of a I idle inted hy an 
employee of the independent contractor in handling the pitch.

Action hy William Waller and Reginald Waller for damages 
for injuries caused to the latter through the negligence of the 
defendants’ servants.

Judgment was given for the plaintiffs.
U. V. Le Sueur, for the plaintiffs.
J. Cowan, K.C., for the defendants.
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Leitcti, J.:—On tin* UOtli December, 1008, the corporation of 
Sarnia entered into a contract under seal with Frank Gutteridge 
for paving Front Street from the north limit of George Street 
to the south limit of Wellington with three-inch creosote wood 
block pavement on a concrete founda ion.

The work was to be done to the satisfaction and under 
the supervision of the town engineer.

The contractor, Gutteridge, covenanted with and guaranteed 
the corporation that the pavement would continue in perfect 
condition for five years from the date of completion. The con­
tractor further agreed with the corporation that he would repair 
and make good all settlements, defects or damage to any portion 
of the pavement occasioned by defective material or workman­
ship during the said period of five years, upon notification by the 
Chairman of the Board of Works or by the Town Engineer. 
The contractor also agreed to give, and did give the town a 
guarantee surety’s bond to the satisfaction of the solicitor for 
the corporation, guaranteeing the repair and condition of Re­
work for five years.

On the 29th November, 1909, the corjioratioii passed a by-law 
under the local improvement clauses of the Consolidated Muni­
cipal Act to raise $24,400 for the payment of the pavement.

The pavement in the winter of 1909, by reason of defective 
workmanship and material heaved and became out of repair t<» 
such an extent that the defective spots interfered with the street 
ears.

On the 11th March, 1910, the corporation notified Gutteridg* 
of the defects in the pavement and the necessity for repair. Tin- 
corporation also notified the United States Wood Preserving 
Company, who had furnished the blocks to Gutteridge, and who 
entered into a bond with the corporation of Sarnia, dated 20th 
February, 1909, guaranteeing the pavement for five years and 
that the blocks were made of good material and would be in as 
good condition at the end of five years as they were when tin- 
pavement was completed.

The United States Wood Preserving Company undertook tin­
repairing of the pavement, and supplied the plant, lalsmr and 
material necessary to do the work. A Mr. Sutton was their 
foreman.

The work of repairing was 1 icing done on Front Street near 
the corner of Lochiel Street. Asphalt pitch, which required to 
lie heated anywhere from 212 to 200 degrees, was poured in tin- 
spaces between the blocks and over them. The pitch was heated 
in a large caldron which formed part of a furnace. Tin» furnace 
was located on Lochiel Street about eight or ten feet from Front 
Street, and two or three feet from the sidewalk. The furnace was 
just such an object as would naturally attract the attention of 
a chib! and arouse bis curiosity. Other children were attracted 
as well as the Waller boy.
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The molten asphalt was essentially dangerous. ONT.
Byron Spark, the man who was handling the pitch, had had ^ ",

no experience in such work. No preeaution was taken to prevent mi> 
any one from going near the furnace and boiling pitch, or to 7— 
protect children from accident. " ai.ij.*

The pitch was ladled out of the caldron and |>ourcd into pails t ohiuka 
with a ladle with a woo<len handle which had been made out of a ,loN 
piece of pine board. When the ladle got partially filled with Sa“*ia
pitch, Sparks put it in the furnace to melt it out. This practice ----
necessarily burned the handle of the ladle and weakened it.

The evidence is that the handle of the ladle should have been 
made of iron.

In pulling the ladle out of tin- fire the handle broke off, the 
ladle was dashed upon a heap of sand, and the boiling pitch was 
splashed on the child Reginald Waller, whose face was burned 
severely.

The accident took place on the 12th April, 1912. At that time 
the hov was under seven years of age.

Front Street near where the furnace was placed and where 
the pavement was being repaired is a very busy street.

I think the corporation was guilty of negligence in allowing 
the furnace to Ik* placed on Lochiel Street so close to Front 
Street with its busy traffic. The corporation should have seen 
that there was a fence or some harrier to prevent children from 
going near the furnace and the hoi pitch. They should have 
seen that the ladle with which the pitch was ladled into the pails 
had an iron handle, so that it could not Ik* burned off or weakened 
by fire, and that the handling of such dangerous material as 
boiling pitch was done with a proper implement and by a skilled 
man.

1 do not think that the corporation can absolve themselves 
from liability by the contention that the work was being done by 
an independent contractor. They permitted a dangerous imple­
ment to he placed in the street and permitted an essentially dan­
gerous substance to be handled in the street without a proper 
ladle and without adopting any precaution to protect the public.
Neither the city engineer nor the road commissioner nor any 
other official of the corporation paid any attention to the work, 
or did anything to guard the public.

The evidence is that the injury to the eye, mouth and nose 
of the boy, Reginald Waller, is permanent. The sight of the 
eye is not affected, hut the lid will not close, so that the eye, when 
the boy is asleep, remains open. The nose is injured so that his 
breathing is affected. The doctor did good work in repairing 
the boy ; by skin-grafting he managed to give the face a fairly 
good appearance, considering the extent of the hum.

There being no injury to his sight or hearing or to his hands, 
or feet, the hoy will he capable of making himself a useful man, 
even if his looks have Wen marred.
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ONT. The father of the hoy, William Waller, who sues on his own
H. C. J. 

ISIS
behalf and as next friend of his son, Reginald Waller, expended 
$128 for medical attendance and for medicine and hospital fees. 
In addition to this was the attention to the burns for a con

WALLES

Corpora*
siderable time, while they were healing.

1 think if the father, William Waller, recovers $200, and 
Reginald Waller $1,000, the justice of the case will be met.

I, therefore, direct that judgment be entered for William 
Waller for $200, and for Reginald Waller for $1,000, with costs
of suit.

Judgment for plaintiffs.

QUE DEMERS v HEBERT.

C. R.
1912

Quebec Court of Ifcvicin, T oilier, Itrl.oriniirr, awl Archibald, ././.
June Zi. 1912.

1. Officers (8 I A—10)—Eligibility—Property qualification»—Pm
TION TO SET ASIDE—OFFICE OF MAYOR.

Where a candidate for the mayoralty <>f the city of Sherbrooke, at 
the time of his nomination and election, was the owner of an undivided 
one-half of an immovable, the total value of which was #10,000, and 
against which undivided one half no hypothecation or claim existed of 
record, such undivided ownership is u su.Vicient property qualification 
fe said office under the charter of said city as “real estate" of the 
value of #1,000 or more, over and nlwve any mortgage.

|7 Kdw. VII. eh. 60, sec. 10, referred to.]
2. Elections (8 1V—00)—Office of mayor—Property qualifications—

Contest of title.
Where, at the time of his nomination and election as mayor of Slier 

brooke. a candidate for said office had the pro|»erty qualification re 
qHired by the charter of said city, but a day or two aubsealient to hi-, 
election encumliered his property to such an extent as to bring it lie 
low the amount required as a qualification to take or hold said offic. 
his right or title to said office cannot Is* attacked in a proceeding to 
set aside his election on a jietition by one elector nlh'ging lack of pro 
perly qualification at the times mentioned.

[Art. .1 of the Cities and Towns Act, .1 Kdw. VII. ch. 38, referred to.j

Statement Appeal by way of inscription in review from the judgment 
of the .Superior Court, fllobensky, J., delivered on April 19, 
1912.

The appeal was dismissed.
L. C. Ilclangcr, for petitioner.
Vanneton and Lelilanc, for respondent.

Archibald. J.
The opinion of the Court was delivered by
Archibald, J. :—This is an appeal from a judgment of the 

Superior Court in the district of St. Francis, rejecting the peti­
tioner s demand to have the respondent’s election, as mayor of 
the city of Sherbrooke, set aside, and himself declared elected 
mayor.

The grounds of the petitioner's proceedings are that, at the



8 D L R. ; Dkmeks v. IIkbkkt.

date of the nomination and of tin* election, and of the déclara- VUE.
tion of election, the respondent was not qualified under the <7^
terms of section 10, eh. (Hi of 7 Kdw. VII. being the charter of jgi2
the city of Sherbrooke, which requires that no one should hold 
office of mayor of the city, who, at the date of nomination and Okmkks

election, was not possessed as owner, in his own name, of real IIkbkkt.
estate in the city, of the value of $1,000, over and above any ----
mortgage, which appears registered against his property at the 
registry office, such qualification to be judged of by the valua­
tion roll in force at the date of the nomination, and the peti­
tioner alleges that the respondent was not possessed of that 
qualification at that date, and he claims that the nomination 
and election of the respondent are therefore illegal and null.

Then, he proceeds to allege that at the election, 1). O. E.
Deueault, who had also been placed in nomination, was duly 
qualified to be elected mayor, and that he was in reality the 
only candidate put in nomination, and that lie was in conse­
quence really elected as mayor, and that he should be so declared, 
and the petitioner prays that the respondent should lie declared 
to have been disqualified for nomination, and that his election 
should be declared illegal and set aside, and that Donat Oscar 
Deueault should he declared to have been elected mayor of the 
city of Sherbrooke, on the 1st of February last.

The petition does not, on its face, make any reference to 
the question as to what property the respondent had 
himself for nomination, under art. 170 of the Cities and Towns 
Act, 3 Kdw. VII. ch. 38, but in an affidavit attached to the peti­
tion and presented with it, the petitioner swore that on the 20th 
of January last, and the 1st of February last, the respondent 
only possessed, as proprietor, in his name, in the city of Sher­
brooke, one immoveable which was entered on the valuation roll 
of the city for the sum of $3,800, and that there was then en- 
registered against that immoveable, the obligation due by him 
to the company called “The Sherbrooke Loan and Mortgage 
Company,” for the sum of $3,000 with interest, as appears by 
the valuation roll of the city, then in force, and by the registra­
tion office of the division of Sherbrooke.

The respondent answers that, in addition to the property 
mentioned in the petitioner’s affidavit, lie possessed together 
with another, as proprietor in his own name, the undivided 
half of an immoveable property in the city of Sherbrooke, which 
he describes and upon which, no hypothec or other charge was 
en registered, and that he was fully qualified in virtue of that 
property.

At the hearing of the case, the respondent declared that if 
he could not be qualified in virtue of the property of $10,000, 
of which he owned one half in his name, that he could not 
succeed in this contestation of the petition.

0791
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QUE. The whole ease then resolved itself into this : Under tin
clause requiring the ownership of property on the part of tin 
candidate for the mayoralty of the city of Sherbrooke, in tin 
sum of $1,000, can a property held in undivided ownership l>.

Dkmkkh taken into consideration? For my part, 1 have no douht that 
Hehkbt. it can. The Judge below decided in that sense. There must

be some useful reason why a candidate for the mayoralty ol 
the city should be obliged to be, and remain, qualified upon 
real estate. That could only he as a consequence of some sup 
position, that a man who had some status in the community 
and something to lose, would fill the office of mayor and aecur* 
the confidence of the public in a greater degree, than a man 
who did not possess that status. The ownership by indivi 
siou is by its nature temporary, and an undivided owner has 
always a right to obtain division of the property, so that In- 
will enjoy the share that belongs to him alone. The creditor 
of the undivided owner can always secure payment upon tin- 
undivided property, so that in the present instance, there was 
no reason by which property owned par indivis, should be any 
less effectual for the purposes for which the qualification was 
required, than that held in his own name alone. In other 
matters, by the law of the city of Sherbrooke, it is provided 
that ownership par indivis is equally effectual to secure Un­
qualifies t ion of electors, as if it were held by the elector alone 
It seems to me only reasonable to apply the same principle 
to the qualification of the mayor. I have no doubt at all that 
the petition upon that point is wholly baseless, and no point 
is made in the petition as to what property had been offered 
as (pialification in support of the respondents nomination 
paper; nothing of course can lie said in reference to that.

At the argument, the statement was made that within a day 
or two after the election, a mortgage for a sum exceeding tin- 
value of the property in question was en registered against 
that property, but that manifestly cannot now be taken into 
consideration.

Article 109 of the Uities and Towns Act, which applies to 
the city of Sherbrooke, provides that any person, who, while 
acting as mayor of said city, becomes incapacitated while in 
office, loses his office, and his place becomes vacant ; and art 
3 provides that, in case the mayor has ceded, or in any manner 
made over, the property upon which he is qualified, or has 
mortgaged or encumbered the same so as to affect the amount 
required for his (pialification, it shall be lawful for any two 
duly qualified electors to present a petition to the council, re 
(pairing the said mayor to produce his title as proprietor of 
such other immoveable property, as he may qualify upon, to­
gether with the sworn declaration establishing the value of said

—
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QUE.property, and in default of his so doing, within a delay of thirty 
days, his seat ipso facto becomes vacant. With regard to this, it is 
only necessary to say that the ' r has not made any claim, lfll2
in his petition, under which he could have the right to bring in -----
proof of the subsequent mortgage of the property upon which Dkmkbh 
the respondent is qualified, and it would seem that, in any Hhikkt.
event, it would have required two electors to present such a -----
petition and that it ought to be presented to the council, and Archlbeld-J- 
that it would result, not in the immediate disqualification, hut 
in the necessity of the mayor producing another qualification 
within thirty days.

I am, therefore, of opinion that the judgment Ik*low is per­
fectly sound and ought to be confirmed.

Appeal dismissal.

CITY OF GUELPH v. JULES MOTOR CO. et al. ONT.

Ontario High Court. ttoyil C. Xovember 28. 1012. j| ç j

1. PRINCIPAL AM) KI RKTY ( g | 1)—HI)—Sl KKTYHIlIP-—LIABILITY OK HI RETY 1912
—EkKKCT Of SEVERAL PtOCKHsKH ON 8KVKKAHI.K COVENANTS—Ml Nl --------
CIPA LITY—MaNVKACTOHY—Sl’RKTY COMPANY. NoV. 28.

Where a municipality under a special contrail conditionally agree* 
to sell and convey certain land-* to a manufacturing coin puny; and 
where among other conditions of the grant the emnpany stipulated 
to maintain in the manufacturing establishment so purchased from 
the city a plant up to a certain standard in capacity and value; and 
where this stipulation was guaranteed by the bond of a surety company 
and the manufacturing company; the fact, that, pending action on 
such Isuid for its breach, the municipality proceeds, on the default of 
certain other covenants of the grantee, to resume possession of the 
lands in question, does not necessarily affect the liability of the obligors 
on the bond, where the breaches of the different covenants give rise 
under the express terms of the contract to different and appropriate 
remedies ; such covenants being severable, and the one independent of 
the other.

-\ I’i.kadino (6 I X—110)—Amknomemh—I)ihali.owixt;—Inconsistency
AND TECHNICALITY COXHIIIKRKIi IN DKXYINU APPLICATION.

In an action, upon a bond, by a municipal corporation against a 
manufacturing company and it* surety, where the defendant company 
seeks to amend its pleadings to dispute its execution of the bond, 
proper tests are (a) whether the fact is admitted by the record. If») 
whether the defect in execution is at Is-st of a most technical char­
acter; and. governed bv such tests, the application, in a proper ease, 
will he denied.

i Principal and hi hety i $ I 11—ID—Siketyhiiif—Liability ok hi rety
—ltm:A8K BY CHANCE OK CONTRACT, WHEN.

In an action upon a IhuhI. where the surety resists upon the plea 
that the contract guarante«*d by the bond had been varied to the pre 
judice of the surety by a subsequent agreement between the principal 
and the obligee, the court will consider whether the alleged variance 
was a matter contemplated and provided for in the guaranteed con­
tract itself, and well known to tlie surety from the outset.

Action by the city of Guelph against the United States statement 
Fidelity Co., as guarantors on a bond for $4.000 for security

4476
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for the payment by the Jules Motor Co. to the city of $13,000 
under an agreement.

Judgment for plaintiffs.
If. Guthrie, K.C., for the plaintiffs.
/«'. L. McKinnon, for the defendants.

Boyd, C. :—The written agreement contains promises by tin* 
Jules Motor Co. to do a number of things, and the breach of 
the contract as to any of them gives rise to an appropriate 
action for relief. Then the company failed to make payment 
of the first instalment of purchase money, and the City of 
(iuelph could sue to recover that, and not insist on a revocation 
of the whole under the special power conferred by the agree­
ment. The company also failed to keep up and maintain in the 
manufacturing establishment purchased from the City an ade­
quate quantity and value of plant as provided for by the con­
tract. This term was secured and guaranteed by the bond of the 
Fidelity company: and it is open to the City to sue for the 
breach of this contract, independently of the other. The 
mere fact that the City determined to put an end to the purchase 
under sec. 14 of the agreement and regain possession of the 
premises, and gave notice to this effect after the action was 
begun, does not interfere with the right to recover damages 
for breach of the bond, or disqualify the City from seeking that 
method of relief from the Court in addition to the other method 
of relief as to the property provided for in the mutual written 
agreement. The one does in no way conflict with the other; 
the termination of the contract as to the land does not discharge 
the vested right of action for damages on the bond against 
the principal and the surety. These two terms of the contract 
are severable, and the principal debtor has not attempted to 
defend but lets the claim go by default.

The 14th paragraph of the contract provides that the effect 
of giving notice to terminate the grant in 30 days declares that 
thereupon all rights and interests thereby created or then ex­
isting in favour of the company shall cease and terminate: but 
it does not follow that all rights and interests in favour of the 
City of (luclph, e.g. as to damages for breach, shall also end.

The other defences raised 1 practically disposed of at the 
hearing. The application to amend by setting up that the l»ond 
was not executed by the Jules Motor Co. should not be enter­
tained, in view of the admission on the record that it was so 
executed, and when the defect at best is of a most technical 
character. The other question raised was that the contract be­
tween the principal and the City had been varied to the preju­
dice of the surety. This alleged variance was a matter con­
templated and provided for in the original agreement of which
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the benefit is claimed by the Fidelity Company and of which 
that company was cognisant. The property had been mort­
gaged to the City and had come to its hands by reason of the 
liquidation of another manufacturing company; all the plant 
attached to the free-bold passed under the mortgage, but there 
was a claim as to “disputed machinery” about some articles, 
alleged to be chattels not important in value but “iiough to 
wrangle about. There was mention in the writings alxmt hav­
ing the claims between the city and the liquidator “adjudged,” 
hut with good sense the parties adjusted the matter out of 
Court at an outlay of $250 paid by the city to the liquidator. 
The property was sold by the City to the Jules Motor Co. sub­
ject to this claim for “disputed machinery” which was then out­
standing. The word “adjudged” used by the parties in the 
agreement and bond is loosely used as contemplating some 
friendly determination, for in one of the last paragraphs of the 
agreement it is said that the “disputed machinery” shall be 
kept in store for the liquidator until such time as “the dispute 
regarding the same has been settled or disposed of.”

The settlement was that the liquidator was owner of the 
articles and they were bought by the City for $250 and turned 
over to the Jules Motor Company at the same price. This was 
no variation of the original agreement: in the adjudication the 
claim was settled and the transaction is thus set out in the agree­
ment of 23rd November, which is set up as a variation.

The extent of damages recoverable on the breach of the 
bond was fixed at the trial at $1,370. This is to be paid with 
costs of action by both defendants, and the Fidelity Company 
will have the right to recover as much as it can from the Jules 
Motor Co., which has since gone into liquidation.

Judgment for plaintiffs.

MUNICIPALITY OF SAANICH v. FRENCH.

Hriti*h Columbia Supreme Court. Trutl before Gregory. J.
Not t min r 21, 1912.

1. Municipal oobpobationh (§ I A—7)—Incorporation — Territory —
Statutory limitation, now construed.

The prohibition. contained in *«•<-. .3, eiih wc. (rf) of tin- Municipali­
ties Incorporation Act. eh. 14.1. R.K.IU'. 1S97. against a district muni­
cipality including, at it* incorporation, land sub-divided into town 
lot*, etc., i* not abaolute, hut such lands may lie included if all the 
condition* and provisions of -cv. .3. except sub-sec. (r) of that Act 
have first been complied with.

2. Municipal corporations (| 1 A—7)— Incorporation — Territory —
Presumptions ah to compliance with statutory requirements.

In a proceeding collaterally attacking the validity of the incorpora­
tion of a district municipality, on the ground that it included within
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it* ar«*H at tin* time of incorporation land sub-divided into town lot- 
in violation of ■*«■<•, :t. miIi mt, (d) of thv MunicipnlitieH Incorporation 
Act. eh. 143. R.KB.V. 1H97. it will In- assumed in the absence of 
evidence to the contrary that all the conditions and provisions of w , 
."I. cx<vpt suh sec. (r|, making such inclusion valid, have lieen com 
plied with and that therefore the land in <|ttestion. whether town l »ts 
or not, are properly included in the municipality.

3. Municipal coBPoBATKixa 18 lie—80)—Powers—By-laws — Kxehmsi
or 1*0WKB IN CONFLICT WITH K.XISTINO BY-LAW.

A municipality cannot issue a license for the exhibition of wild 
animals within the municipality where there is an existing by-law 
of the municipality prohibiting the keeping of wild animals within it-, 
boundaries.

4. MUNICIPAL COBIMMATIONS < § 11 O 1—50)—POLICE POWER — 1 MINIS
l.NU LICENSE FKK FOB WILD ANIMAL SHOW—AVTHOBITY.

Before a municipality can establish a claim that a license fee i« 
payable to it. it must shew that it had intended to make such claim 
either by the production of the collector's roll, or by evidence of a 
demand upon the defendant for the amount or a notice to him that it 
would lie exacted.

I City of Victoria \. Hr I,fra. 13 B.C.R. 6. referred to.]
5. Evidence (8 II A— ■> (’resumptions — Rebuttal—Prima facie kvi

bknce by sTAiiTi.—.License fees to municipality.
Though under the statute, sec. 303 of the Municipal Act, eh, 170. 

R.S.BA1. 1011. providing that licenses, taxes, rates or rents payable 
to a municipality shall lie a .I--bt due to the municipality recoverable 
by action, a certified copy of i.he collector's roll is mule primd /fin. 
evidence of the debt. suei. evidence may la* rebutted.

Statement Tins is un action of debt brought under the provisions of sec.
303 of the Municipalities Act to recover a daily license foe of 
twenty dollars from the 18th day of March until the 4th day of 
July, 1911, for exhibiting wild animals within the municipality, 
etc. The license fee is claimed under sec. 12 of thv license and 
road tax by-law passed the 24th day of July. 1909. under tin 
authority of sec. 175, sub-sec. 27 of the Municipal Clauses Act. 
1906.

The action was dismissed.
J. A. Aik man. for plaintiff.
A. K. McPhillips, K.C., for defendant, 

flrteonr.j. Gregory, J. :—The plaintiff was incorporated under the 
Municipalities Incorporation Act, ch. 143, R.S. 1897. Defend­
ant says the incorporation is invalid if a city or town munici­
pality, lieeause it contains an area of more than 2.000 acres: see 
set*. 3, sub-sec. (6) of the Act; or if a district municipality, 
and I think it is (as is shewn by the recital in the letters patent, 
under the great seal of the province), liecauae it included within 
its area at the time of incorporation land sulnlivided into town 
lots, etc.: see sec. 3, sub-sec. (d) of the Act. But the prohibi­
tion against including such lands is not absolute; in fact, they 
may 1h* included if “all the conditions ami provisions of sec. 3 
except sub-sec. (c) have first been complied with. In the 
absence of evidence to the contrary 1 must assume that such
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conditions and provisions have been complied with and that 
therefore the said lands, whether town lots or not, are properly 
included in the municipality. I express no opinion as to whether 
the hy-law upon which the action is founded is or is not reason­
able. hut it is worthy of note. the statute distinctly
authorizes such a hy-law generally, that statute is intended for 
the regulation of all kinds of municipalities, from city munici­
palities of many thousands «if inhabitants to rural municipalities 
«if very small population, ami tin* plaint ill' municipality which 
is rural and of comparatively small population, has the
highest possible license fee that a city munie v of 150,000 or 
nun"®population could impose. It seems to me that a p«*rson 
attempting to exhibit wild animals in the plaintiff municipality 
under the provisions «if this hy-law would lie lacking in <*<101111011 
sense and the defendant's evidence is that his total receipts were 
not sufficient to even pay the license fee. to say nothing of cost 
of help, food or profit. If I am allowed to consider what is com­
mon knowledge to everyone living in this community, I would 
have mi «lifficulty in finding that tin* plaintiff is not acting 
bonà fide in this matter an«l that it is in reality endeavouring 
to prevent the defendant from k«*«*ping wild animals within tin- 
municipality.

I «hi not think the plaintiff can succeed because lie has not 
ise. See. 303 of the Municipal Act, eh. 170, R.S. 

1911, provides as follows:—
Notwithstanding anything «-oiihiiiicil in thin Act. the license, taxes, 

ratea or rent* payable by any jH-rwin to any municipality shall be a 
«lebt Une to the municipality recoverable by action, with inten-st ami 
riwta, in which ease the m of a copy of ho much of the col­
lector's roll «Is relates to the li«-en*e. tuxes, rates or rents payable by 
such |H‘rson, purporting to lie «-ertifieil as a true copy by the clerk of 
the municipal council, ahull lie primti facie eviilence of the «lebt, ami 
any jiulgment obtaim,il umler this wx-tion ami registered shall have the 
same priority over all other charges as ordinary taxes.

It is only the license, etc., wliii-h is puyahle by any person 
that van In* recovered in an action of debt and the section pr«i- 
vides that the prodimtion of the «'«ilh-etor's roll shall be prima 
Inde evidence of the debt.

Un the 18th «lav «if March. 1911. the date from which the 
plaintiff claims the licimse fee as a debt due it, it reconsulered 
and finally puss«-<l a by-law prohibiting the keeping of wild anim­
als within its laries ami with such a by-law in force it could 
not therefore issue a license to the defendant, and it must lie 
assumed that it never intended to. If it could not ami never 
intemh'd to, how can it lie sai«l that any license fee was payable? 
Surely it is competent to the municipal council to say that it will 
not in certain circumstances exa«*t certain fees <ir certain penal­
ties lit is <!<me every day), ami g done that ami induced
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Statement

persons to act on that belief, it cannot afterwards turn around 
and say they will In- exacted and enforced, which is what tie 
plaintiff is trying to do in this case. This was the position of 
affairs up to the 18th May. when the objectionable sections of 
the by-law regulating the keeping of wild animals were quashed 
by the Supreme Court, and there was thereafter no difficulty 
about issuing a license to the defendant, but before the plaintiff 
« an claim in such circumstances that a license fee was payable 
by the defendant, it seems to me that it must shew that it was 
intended to make such claim either by the production of the col­
lector’s roll, which, under the statute is only prima facii evidence 
and might be rebutted, or by evidence of a demand upogpthe 
defendant for the amount or a notice to him that it would In- 
ex acted. No such evidence has been offered here, and the de 
tendant’s admission does not go that far. The report of City <>l 
Victoria v. Bclyca, Ht B.C.R. f>, does not shew whether such 
evidence was offered or not. but I remember the case very well 
and have a personal knowledge that the claim and demand of 
the city was repeatedly made upon Mr. Belvea, and I presume 
it was so proved.

The action will be dismissed with costs.

Action (tismissi </.

WARREN, GZOWSKI and CO. v. FORST and CO.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, 1 ding- 
ton, Duff, and H rod cur, JJ. May 7, 1912.

1. Evidence (g X J—740)—Telephone conversations—Admissibility— 
Weight.

Where an nllcgrd telephone eon vernation is set up and the defendant 
tenders the evidence of his stenographer who heard the defendant's 
end of the talk, the stenographer's evidence is admissible, such ele­
ments in the problem as (a) the fragmentary nature of the testimony ; 
(6) the possibility of a dishonest party talking into a telephone in 
the hearing of his witness without having any connection with the 
jierson to whom lie was purporting to talk and giving answers to 
(piestions that were never asked, merely go to the weight, not to the 
admissibility, of such evidence.

[HVirra» v. Foist, 24 0.1*11. 282, affirmed on appeal.]

Appeal from a decision of the Court of Appeal for Ontario, 
Warn it, Gzowski <V Co. v. Font iV Co., 24 O.L.R. 282, affirming 
the of a Divisional Court, Warren, Gzowski ifr Co. v.
Font tV Co., 22 O.L.R. 441, by which a verdict for the plaintiff 
was set aside and a new trial ordered.

The action in this case arose out of a stock transaction which 
was initiated by a telephone conversation between the plaintiff 
Gzowski and a member of defendants’ firm. There was a dis­
pute as to the date and terms of this conversation and, at the
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trial, the defendants tendered the evidence of their stenographer, 
who was in their office where the telephone was when it took 
place. The trial Judge refused this evidence on the ground that 
the stenographer could not know who the other party to the con­
versation was. The verdict for the plaintiff was set aside and a 
new trial ordered on account of the rejection of this evidence.

Nesbitt, K.C., and Arnoldi, K.C., for the appellants.
MacdonndL K.C., for the respondents.
The Court, after hearing counsel for both parties, reserved 

judgment, and on a subsequent day dismissed the appeal with 
costs.

Appeal dismissed with costs.

CITY OF TORONTO v. FOSS.
(Decision No. 2.)

Ontario Divisional Court. Falconhridgc. f.J.K.B., Britton, and Itiddcll, 
Octobrr 21. 1012.

1. Buildings (51 A—9c)—Municipal regulation — Boom in dwelling
USED FOB LADIES TAILORING—“MANUFACTORY.”

The use of a room in a dwelling-house as a sewing-room for three 
or four persons who make up clothes for customers who furnish the 
material, does not constitute the premises a “manufactory" within the 
meaning of by-law No. 44(19 of the corporation of the city of Tor­
onto, prohibiting the location, erection or use of manufactories upon 
certain property.

[City of Toronto v. Foss, 5 D.L.R. 447, reversed.]
2. Buildings ( § I A—9e)—Municipal regulations—Room in dwelling-

house USED FOR LADIES TAILORING—SALE OF CLOTH—STORE.
A family residence used by a tailor who makes clothes on the pre­

mises from material supplied to him by his customers, but who does 
not sell any cloth from the roll or cut it into lengths, and whicu pre­
mises are not titled up with counters or shelving and has no sign on 
the outside to indicate the nature of the place, i«. not a “store” within 
the meaning of by-law No. 44(19 of the cor|>oration of the city of Tor­
onto, prohibiting the location, erect ion or use of manufactories upon 
certain property.

[City of Toronto V. Foss, 5 D.L.R. 447, reversed.]

Appeal by the defendant from the judgment of Middleton, 
J., City of Toronto v. Foss, 5 D.L.R. 447.

The appeal was allowed, Riddell, J., dissenting.
W. C. Chisholm, K.C., for the defendant. The question for 

decision is as to the construction of a by-law of the City of 
Toronto, which enacts that no building shall hereafter be erected 
or used as a store or manufactory within an area including the 
property in question. The learned Judge held that the 
use made of the property by the defendant does not constitute 
it a “manufactory,” but that it is a “store” within the meaning
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of the by-law. It is submitted that the latter conclusion is not 
justified by the evidence. The defendant occupies the premises 
as a residence, but carries on, during a few months of the year, 
what may be called a ladies’ tailoring business, in a manner 
similar to that in which an artist or photographer pursues his 
vocation. The word “store” is here equivalent to what is called 
in English usage a “shop,” and does not come within what is 
defined in American eases as a “store :” The State of Canncy 
(1848), 19 X.H. 135; Words and Phrases Judicially Defined, vol. 
7, p. 6672 ct scq. If this defendant is restrained from carrying 
on business in this way, every dressmaker in Toronto will bl­
under the same liability. The plaintiffs have not enforced the 
by-law in similar cases heretofore.

C. M. Colquhoun, for the plaintiffs, stated that his clients were 
not aware of prior breaches of the by-law, if any such existed : 
and, as to the position of a photographer’s shop, referred to Wil­
kinson v. Rogers (1864), 2 De G. J. & S. 62. The defendant 
exhibits the cloth which he sells, has it ticketed, and makes a 
profit on it. The defendant carries on both a store and a manu­
factory within the meaning of the by-law; and. as to the former 
contention, the plaintiff’s rely upon the reasoning and judgment 
of the learned Judge below.

Chisholm, in reply.

Falconbridgk, (*.J. :—It was agreed by counsel that the word 
“stores” in by-law 4469 was used in its American sense, as 
equivalent to “shops.”

My brother Britton in his judgment sets out the facts more 
fully than they arc stated in the judgment appealed from. The 
question is, whether the defendant is using the house on Avenue 
road as a “store or manufactory” within the meaning of the 
by-law.

I agree with the learned Judge appeal d from that the use 
of the room in a dwelling-house as a sewing-room for three 
or four persons does not constitute the premises a manu­
factory.

Nor do such use and the business practice of the defendant, 
in my opinion, make the place a “store.” i.e., a shop for the sale 
of goods by wholesale or retail. No goods are sold by the de­
fendant until after he has made them up for customers, and he 
also makes up goods brought in by customers. Gilchrist, C.J . 
in The State v. Canncy, 19 N.1Ï. 135, at p. 137, says: “Thus we 
do not call the place where any mechanic art is carried on a 
store, but we give it the name of shop, as a tailor’s shop, a black­
smith’s shop, a shoemaker’s shop.” If we accept this definition 
of an American word by an American Judge, it will be observed 
that the only “shop” prohibited by the by-law is a butcher’s 
shop.
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I do not think that the intermittent use of this house, ns de- 0NT 
scribed, constitutes it a store.

In my opinion, the appeal should lie allowed with costs and 1913

the action dismissed with costs. ----
City of

Britton, J. :—The action is for an injunction to restrain the Toronto 
defendant from using the building and premises No. 78 Avenue Foss.
road as a store or manufactory, in breach of by-law No. 4409 of ----
the Corporation of the City of Toronto.

The motion for an injunction was, by consent, turned into 
a motion for judgment, and the learned Judge held, upon the 
evidence, that the use of the building did not constitute it a 
manufactory, within the meaning of the statute, but that the use 
of the building did constitute it a “store.”

The defendant appeals.
The by-law was passed on the 4th January, 1905, and it 

enacts that “no building shall hereafter be located, erected, or 
used for laundries, butcher shops, stores, or manufactories upon 
property. . . . Nor shall any person locate, erect, or use 
for laundries, butcher shops, stores, or manufactories any such 
building . .

There is no question about the prohibited area. The sole 
question is. Is the use the defendant makes of this building such 
as to constitute the building a store, within the meaning of the 
by-law or of the statute authorising the by-law?

With great respect, I am unable to agree with the learned 
trial Judge. I think he was absolutely right, and for the reasons 
stated, in his conclusion that the use of the building did not con­
stitute it a manufactory. He says: “ I do not think that this use 
of the building constitutes it a manufactory, within the meaning 
of the statute. It is tme that the word ‘manufactory’ or ‘fac­
tory’ has a dictionary meaning wide enough to cover the case; 
hut I think that the word, as used by the Legislature, contem­
plates operations on a larger scale than this, and that the use of a 
room in a dwelling-house by three or four persons as a sewing- 
room falls short of what is required.

I am, however, of opinion that what is done does constitute 
the premises a ‘store.’ ”

To apply the reasoning of the learned Judge in reference to 
factory, to the word “store,” it seems to me that the word 
“store,” as used by the Legislature, contemplates operations on 
a larger scale than merely purchasing a comparatively small 
quantity of material for ladies’ dresses in skirt lengths and mak­
ing these up by measure and to order, charging for the fin­
ished article.

The defendant is what is called a ladies’ tailor. He keeps no 
general assortment of goods or commodities. His premises are 
not fitted up with counters or shelving. When he purchases
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material to be made into dresses, he places this upon the piano 
or a chair or chairs. He now has no sign. He did have a sign, 
but, finding out, by proceedings against him in the Police Court, 
that the sign was objectionable, he removed it before the com­
mencement of this action. The sign, as it was, was not that of a 
‘ ‘ store. *’

The place is not a factory. It has been held, and quite 
rightly, that he may have three or four persons in a sewing-room 
doing work.

This defendant has only two at most—a man and woman— 
helpers to make up work.

The facts must be as stated by the defendant himself. The 
plaintiffs rely upon these. He says that it is a small business- 
lie does not advertise—but, all the same, does a fairly large busi­
ness for those who wear “a lot of clothes,” as he says, and of 
excellent quality, no doubt ; but his principal business in making 
these clothes is only for three months in spring and three months 
in autumn, and he gets only about a living for himself and family. 
This house is his family residence. Fifty per cent, of all his work 
is when ladies bring in their own material. Ladies bring goods 
bought in Europe to the defendant to be made up. Of the other 
fifty per cent, of work, a part is where ladies choose a dress at a 
store in the city, and the defendant is authorised to purchase the 
cloth and make it up. The defendant gets a discount on such a 
purchase, and that he claims as part of his profit. He buys it for 
the customer; he makes it up for the customer, charging for the 
work, and charging for the material what the customer would be 
obliged to pay for it at the store in the city. He shews what he 
has in suit lengths, and if a customer is not satisfied to have a 
dress made up, upon a description from the customer he en­
deavours to find in some store what will be satisfactory. Tie does 
this for the sake of the profit to him in the manufacture, and in 
the discount, if he gets a discount. He does not sell any cloth 
from the roll, or cut into lengths. No doubt, there is in a sense a 
sale of the cloth, when he sells the made up article, but there is 
the broad distinction that this man makes his living by his skill 
and taste and labour in making dresses for society ladies, who re­
quire first-class work.

I do not think the residence of this defendant any more a 
store than it is a factory—it is no more a store than is the house 
of a lady who makes marmalade and puts it in jars for those who 
order and pay for it. There are ladies who make and sell cake to 
their friends; others who make underwear and sell it to well-to- 
do friends; others who make and sell to professional gentlemen 
bands and ties. Industrious persons who require money to aid in 
support of the family have a sewing-room or other room where 
their labour is put upon raw material, and profit derived there 
from.
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It is a wrong use of words to say that such houses are either 
factories or stores. A store is well-understood by every person to 
be a place “where merchandise is kept for sale,” as a grocery 
store, a dry goods store, a hardware store, etc.

The defendant’s place may he called a dress-making estab­
lishment—it is that, in a small and select way—hut it is not a 
store, as the word is generally used, and not so within the mean­
ing of the statute or by-law. The word “shop” may sometimes 
mean a “store,” and is used in that way. whether with or with­
out a prefix; but the word “store” can never be properly used in 
reference to places that are in reality and are called shops. That 
is recognized in the Act, when butcher shops are specified. Any 
enlarged meaning of the word “shop” cannot be invoked in this 
case, to make the defendant ’s place a store, when not a store 
according to the well-understood meaning of the word “store” 
as ordinarily used.

I think the appeal should he allowed with costs, and the action 
dismissed with costs.

Riddell, J. :—I am of opinion that my learned brother 
Middleton is right, and I have nothing to add to his judgment.

The appeal should, in my judgment, be dismissed with costs.

Appeal allowed; Riddell, J., dissenting.

NASSAR v. EQUITY FIRE INSURANCE CO.

(Decision No. 2.)

Ontario High Court, Itxddcll, ./. Xovember 14, 191*2.
1. Appeal (§VIIL4—510)—Findings by referee—Master in ordinary

—Weight of referee's findings relatively—Tests—Compared
WITH SCOPE OF TRIAL JUDGE.

Upon a reference to the Master in Ordinary from the trial court as 
to the <iunntum of damages in a claim for a tire loss, the findings 
of the Master (within the scope of such reference) are in certain 
respects on the same footing ns the findings of the trial judge himself; 
and while upon appeal from such findings the appellate court does not 
and cannot abdicate its right and its duty to consider the evidence; 
yet where the Court of Appeal is asked to set aside the Master's find­
ings it will give special weight to the following tests of their probable 
correctness: (a) careful statement of reasons by the Master, (b) his 
jiersonal inspection of the property involved, (c) his opportunity of see­
ing the witnesses on the stand.

[Xueaor v. Equity Fire Insurance Co., 1 D.L.R. 222; Beal v. Uichi- 
gnn Central If. Co. (1900). 19 O.L.R. 502; //oof* v. Ratté (1892). 21 
Can. S.C.R. 037, 043; Re Sanderson and Baville (1912), 0 D.L.R. 319. 
20 O.L.R. 010, 623, referred to.]

2. Witnesses (8 IV7—60)—-Master's findings—Conclusivenesh of find
1 NO AS TO CREDIBILITY BY TRIAL TRIBUNAL.

Upon a reference to the Master in Ordinary, the Ontario practice, 
which tends to give him final discretion as to the credibility of the
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witnesses appearing before him on the reference. is tempered by the 
circumstances, including auch tests ns whether there Ik* some unmis 
takublc document or aometliing of the kind which shews the contrary 
or which the Master lias failed to take into consideration; and in the 
absence of any such circumstances the rule of practice will In* given 
effect.

| A nssar v. Fi/ui I a Fire Insurance f'o.. I D.L.R. 222 ; Re Sanderson 
iiikI fia ville (1912). U D.L.R. .'lit), referred to.]

1. Appeal (UNTIL4—510)—Fixnixos by referee—Master i\ ordinary
—QVKHTIOX OK CONFLICT WITH FIXDIXUH III TRIAL .ll llllt.

Where in a claim for a tire loss the plaintill" sets up a $3,000 valua­
tion and the defendant pays into court as auflicient to pay the plain 
tiff's entire claim $1,250. and where the trial judge determines in the 
plaintiff's favour the question of fraud in the plaintiff's proofs of lus-, 
but refers the quantum of damages to a Master, ami where the Master 
assesses the loss at only $400. upon an application by the plaintiff t<> 
set aside the lindings of the Master upon the ground that lie thereby, 
in effect at least, reversed the findings iff the trial judge ami thereby in 
substance though not in form fourni fraud iu the proofs of loss, the 
objection basing such an application cannot lie given effect, the decision 
of the trial judge merely having negatived at the time of the trial a 
fraudulent over valuation, not an actual over valuation, and not limit­
ing the right to weigh the evidence to Is* thereafter given on the i* 
ference.

[A*attune v. Fi/uity Fire Insurance f'o.. 1 D.L.R. 222. referred to.]
4. Costs (8 I—19)—R hi ht to recover— Appohtioxmln t iiy vomit—Si « - 

CESS DIVIDED.
Where the success is divided in an action by tin* plaintiff against an 

insurance company setting up a claim for a tire loss, the court will 
apportion the costs, each ease lieing governed by its circumstances, un 
iler judicial discretion.

\\assar v. ft/ifi/i/ Fire Insurance f'o., 1 D.L.R. 222. referred to.]

Statement Appeal fron. tlie report of thv Master in Ordinary of June 
25th, 1912, hy the plaintiff and motion for judgment on the re­
port by the defendants.

Tile appeal was dismissed.
(i. IV. Mason, and F. C. Carter, for the plaintiff.
W. E. Haney, K.C., and E. F. Haney, for the defendants.

Ridden, j. Riddell, J.:—This ease is an action against a tire insurance 
company for a fire loss at the plaintiff's billiard-room in To­
ronto. The ease came on for trial before Mnloek, C.J.Ex.D.. 
in November, 1911 : the trial Judge passed simply upon the issue 
as to the fraud in the proofs of loss, and directed the amount of 
the loss to be determined by the Master in Ordinary.

An appeal from this judgment was (with a trifling variation 
as to costs) dismissed by the Divisional Court (1912), Sassar v. 
Equity Fire (No. 1), 1 D.L.R. 222, 20 O.W.R. 898, 3 O.W.X. 
561.

The claim was for $3,000: the defendants, while disputing 
that the plaintiff’s loss was so much, paid the sum of $1,250 into 
Court as sufficient to pay the plaintiff’s claim. The Master has 
found the actual loss $400, which with interest $14.4ti from
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October, 1911, to the date of the report, ‘25th June, 191*2. makes 
#414.46 due upon the last mentioned day.

The plaintiff now appeals and the defendants’ move for judg­
ment on the report.

The case was presented on both sides most earnestly, ex­
haustively and ably. I have also the advantage of elaborate and 
carefully prepared reasons of the Master in Ordinary for his 
judgment: while the Master had himself the advantage of a 
careful personal inspection of the premises and a detailed exam­
ination of the goods in the presence and by the consent of counsel 
for both parties: (it is said that this was at the instance of the 
plaintiff; but that I do not consider of any consequence). The 
Master had also the inestimable advantage of seeing the wit­
nesses. which of course 1 have not : and I must approach the 
appeal bearing that handicap in mind—'and must remember that 
according to the well-established practice in Ontario, the Master 
is the final judge of the credibility of the witnesses he has seen, 
unless indeed there be some unmistakable document, or some­
thing of the kind, which shews the contrary, or which the Master 
has failed to take into consideration. The findings of a Master 
are on the same footing as the findings of a trial Judge, for which 
liial v. Michigan ('entrai /«*./«*. Co. 1909), 19 O.L.R. 502, may be 
looked at : Booth \. Hath' (1892), 21 Can. S.(\R. 687. at 648. and 
like cases, e.g., Iti Sanderson and Sarillc > 1912'. 6 D.L.R. 819, 
26 O.L.R. 616, at 628, and cases there cited. I note the com­
plaint of the plaintiff that the Master has, in effect at least, 
reversed the findings at the trial, and has in substance found 
fraud in the proofs of loss. Of course he has not done so 
in form—no such issue was open before hi and 1 do not 
think that a finding of fact as to value, upoi ieh an argument 
could be based tending to shew that the rc value of the goods 
had been misrepresented in the proofs of loss, can at all be said 
to be a reversal of the decision at the trial. The decision was 
that there was no fraudulent over-valuation at the time in the 
proofs of loss—not that there was no over-valuation, or that the 
plaintiff or any of his witnesses would not at some future time 
lie about the value.

I have read all the material, most of it more than once, and 
with care, and I am unable to find that the Master has made a 
mistake.

The appeal will be dismissed with costs.
As to the motion for judgment, the costs have been reserved 

till now except the costs up to trial occasioned by charges of 
fraud, which the defendants have been by the Divisional Court 
ordered to pay. leaving aside these costs, the case stands: 
Claim for $3,000: payment into Court of $1,250: judgment for 
$400 and interest : there is no plea of tender, so as to entitle the

Vo.

Riddell. J.
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ONT. defendants to all their costs ns in some cases: and it seems to 
hTcTj. me ^at the costs are in the discretion of the Court.

1912 1 think the proper order to make is that the plaintiff shall
---- have his costs up to the delivery of the statement of defence,

Nassau all(| t),e j(,fcll(]ant8 their costs thereafter, including the refer-
Kquitt once, the appeal therefrom, and motion for judgment, with a set

1’iiu: off of such costs against the amount of damages and costs awarded
“■ h' ,l"‘ Plaintiff. The plaintiff to be declared to be entitled to

----- receive from the defendants the sum of $414.46 and interest
Hidden, j. thereon at the Court rate from June 25th, 1912, as damages—

and the amount paid into Court to be paid out to the parties ns 
their interest appears on the above basis. If the amount of costs 
payable to the defendants exceed the amount of damages and 
costs payable to the plaintiff, the defendants will have judgment 
against him for the balance. The report of the Master is con­
firmed.

Appeal dismissed.

BECK v. DUNCAN et at
Saskatchewan Supreme Court. Trial before llaultain, C.J. 

December 12, 1912.

1. Sl»KCiriC PERFORMANCE (JIB—15)—VlCRBAL CONTRACT—PART pkbform- 
ancb—Statute ok Frauds.

Where plaintiff made a verbal arrangement for the purchase of land 
for 154.000. as follows: assuming a mortgage thereupon, paying $1.000 
“as soon us I could/' and two payments of $7fi0 each in one and two 
years respectively, and no time was fixed, nor rate of interest agreed 
upon, the contract is too indefinite upon which to decree specific per 
formance upon acts of part performance referable thereto, which, had 
they referred to a definite contract, might have taken it out of the 
operation of the Statute of Frauds.

2. Husband and wife (8 1 B—10)—Agency of husband—Power to seu. 
land—Restriction of.

Where, in a verbal agreement for the purchase of land between 
plaintiff and the husband of the owner, loose and general language of 
tlie owner is relied upon by plaintiff to shew the agency of the husband 
ami his power to make and enter into a contract for his wife, these 
general terms must be restricted by the positive and definite statement 
of the wife that she never gave her husband power to sell, but only t«> 
lease: and under such facts the husband is not the agent of the wife 
lu -ell.

Statement Action for specific performance of a verbal contract, on the 
ground that there have been acta of part performance sufficient 
to take it out of the Statute of Frauds.

The action was dismissed without costs and amendments 
allowed, so that judgment may be given against Mrs. Duncan for 
the repayment of the money paid by the plaintiff, together with 
interest and taxes.

C. /). Livingstone, and F. C. Wilson, for the plaintiff.
IV. /»’. Parsons, and ./. K. Sparling, for defendant.
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Haultain, C.J. ('oral) :—This is one of the unfortunate cases 
in which it would have been better for all parties if they had 
not come into Court at all. It is the old story of a very long 
standing friendship endangered by a lamentable lack of ordinary 
business methods. The unfortunate part of the whole ease is, that 
on the finding which I am forced to make on the evidence it, is 
not only a ease of lack of business methods or of, possibly, legiti­
mate differences of opinion with regard to the more or less com­
plicated details of an arrangement five or six years old, but it 
comes down to point blank contradiction of facts, which, I am 
sorry to say, cannot he attributed to anything else than that some 
one is not only mistaken, but is making statements that I do not 
think the rest of the story warrants.

SASK.

s.c.
1912

The action is for specific performance of a verbal contract. 
With regard to the question of agency, 1 will say nothing at 
present. The claim for specific, performance rests, as it must 
rest, absolutely on the further claim that there have been acts of 
part performance which would be sufficient to bring it out of the 
statute. The acts of part performance must, in the first place, 
be referable to the contract, and, in the second place*, they must 
be done with the knowledge and the consent or the concurrence 
of the parties sought to he charged. I will examine briefly what 
the contract is to which these acts of part performance are made 
referable.

The statement of claim as amended states the contract to be 
for the sum of $4,000, that amount to be paid by the assumption 
of a mortgage for $1,500, a cash payment of $1,000, and two 
deferred payments of $750 each. Mr. Beck’s evidence with 
regard to the verbal contract was, that the amount of the pur­
chase price was to be $4,000; that the mortgage was to he 
assumed; that a first payment of $1,000 was to be made—in the 
language of his evidence—“as soon as I could”; and that the 
two following payments of $750 each were to l>e made respectively 
one year and two years from that date. I come to the conclusion 
with a great deal of regret and very reluctantly, but in my opin­
ion there is not a contract, there is no definite contract to which 
I can refer the acts of part performance. There is no rate of 
interest fixed. Mr. Beck himself says that he does not know 
whether it was seven per cent, or seven and a half per cent. There 
is no time fixed. These acts of part performance might have 
taken place, in fact some of them did take place, before the first 
payment of $1,000 was made; and the payment of $1,000 might 
have been postponed indefinitely because the date for payment 
was no more definite than that the money was to be paid, as Mr. 
Beck said, “when I could.” Consequently the other payment 
would have lx?eii subject to a similar indefinite postponement, and 
it is impossible for me to say, even if I came to the conclusion
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contract, what the contract is I should enforce.
But 1 find against the contract on the other ground, that in

Beck
my opinion the evidence does not establish agency. I come to this 
opinion reluctantly, tes», and a little1 later on I will mention the*

Duncan. reasons for my reluctance with regard te» both these subjects.
Hanltaln, f\J. Counsel for the plaintiff has called attention te» Mrs. Duncans 

evidence, in which she deals in large and broad language with the 
power and authority she gave to her husband, and the reliance 
which she placed upon him, but throughout her evidence* these* 
general terms must be restricted by her definite statement that 
the authority she gave te» her husband was te» lease ami not te» 
sell. Her evidence is point blank. She says "y:—

1 never intended to sell; 1 did not give einy authority to sell; when
1 was asked to sell 1 said 1 did not want to sell, ami my only authority
was to lease.
Reluctantly 1 have to read these broad expressions in tlu* light 

of the restriction which has been proved and cannot be contra­
dicted. There is no* evidence to contradict it. so on that point
I find that there was no agency and that practically settles the

While 1 come to the conclusion that there was no agency, and 
while 1 come to the conclusion that there is not a remedy of 
specific performance in this case, 1 do so reluctantly on account 
of some of the evidence and on account of my consideration of the 
other facts of the case. It is not necessary for me to make a 
finding of fact on this occasion, and seeing that there is a possi­
bility of this matter coming on later in another form, 1 will not 
make a finding of fact any more than to say I am quite convinced 
from the evidence that then* was a sale made, so far as Mr. 
Duncan was concerned. I am driven conclusively to that opinion 
from tin* evidence which he gave himself, from the contents of 
the memorandum book, exhibit “E,” from the facts surrounding 
all the payments and in general from the evidence which has 
been given. I believe that Mr. Beck believed that he was buying 
that land at that time, and I believe from the evidence that Mr. 
Beck made these payments on account of a proposed agreement 
for sale. I believe that the sale purported to be made was made, 
so far as Mr. Duncan had the power, or thought he had the power 
to make it at that time, and I believe that lie accepted these pay­
ments as payments on a sale of property sold to Mr. Beck, and 
not as rent. I believe— my belief or my finding on
these matters does not make any renee to the case—
that there is only one bit of evidence that points the other way. 
and that is the very minor and unimportant fact that a certain 
amount of wire was bought at a certain date. And if. as alleged 
by counsel for defendant, it was bought before the alleged trans­
action was made, it might Ik* referable to something else.

1551
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Under tluwe circumstances. while 1 have to eonie to the con­
clusion that the plaintiff must fail, I propose to make some pro­
vision by which the plaintiff may be put into a position which he 
might to put into and which the defendants ought to put him into 
on account of the circumstances of the case.

It may he urged that Mrs. Duncan is not responsible for what 
her husband did. I say that Mrs. Duncan is responsible for what 
her husband did, and 1 find under the evidence. It is quite 
natural and perfectly reasonable that any wife should depend to 
a very large extent on her husband for looking after her affairs. 
It would lie quite impossible to convince me that this sort of 
thing could In* going on for something like six years. There is 
absolutely no request for any rent, no request for any accounting 
for crop, and practically ns far as the evidence goes no request 
for money except on one occasion. It is very hard for me to 
believe that Mrs. Duncan was sitting down relying on her hus­
band, and more than that, if she was sitting down relying on her 
husband, Mr. Beck at least should not suffer any more than he 
has to suffer by circumstances of that sort. I make allowance for 
the fact that she is a married woman living with her husband 
and depending on him. On the other hand, I have to assume, 
and more than that, I have to require a certain amount of busi­
ness interest even on the part of a woman ; and I think that the 
fact that she did not take any interest in this, that she sat down 
for six years, that she went away leaving the property for the 
sixth of a series of years, would justify me in saying that even 
if she did not know what position Mr. Beck was in—and I can­
not say from the evidence that she did—that she has put herself 
in such a position as not to lie entitled to any more consideration 
in this ease from the Court than the Court feels bound under the 
evidence to give to her.

My judgment will Ik* that the action for specific performance 
under the contract must Ik* dismissed: that on the other hand— 
and I will allow the necessary amendments to provide for it— 
Mrs. Duncan will pay to Mr. Beck such amounts as are found to 
have been paid by him on this transaction—the amount paid in 
cash, the amounts paid for interest, the amounts paid for taxes 
and the amounts paid on the mortgage. Further, I will not allow 
the defendant any costs ; and if I had had all the facts before me 
this morning that were subsequently brought to my notice in the 
trial of this case, while I had to dismiss the action as against the 
defendant William Duncan. I certainly would not have dismissed 
it with costs. If I were quite sure I had the right to review my 
judgment given this morning, I would review it and dismiss the 
action as against him without costs. I think that in order to 
arrive at these amounts it may Ik* necessary to make a reference, 
unless counsel can come together and save that trouble and 
•■xpense.
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The defendant will pay back to the plaintiff the $1,000 paid 
by cheque dated February 1. 1907. $187.50 paid the same day, 
$500 paid 1st February, 1909. and I will refer to the local régis 
trar the question of the payment of $500 alleged to have been 
made in 1907, the amounts paid by the plaintiff on account of 
the mortgage on the land in question, the amounts paid by tin- 
plaintiff for taxes, with interest at five per cent, from dates of 
payment.*

Judgment accordingly.

EVANS v. NORRIS.
Alberta Supreme Court, Scott, Stuart. Simmons, and Walsh, JJ. 

December 19, 1912.

1. Contracts (8 IE.5—95)—Statute of Kbauds—Sale of land—Suffi
CIENCY OF MEMORANDUM UNDER STATUTE.

Proof of the existence of a written memorandum of an agreement 
for the sale of land without proving what were the terms of paymer 
is insufficient to satisfy the Statute of Frauds. (Per Stuart, J.)

2. Contracts (8IE5—95)—Statutes of Frauds—Sale of land—Let­
ting INTO POSSESSION—COMPLIANCE WITH STATUTS.

Proof of the mere letting into possession or an alleged vend»** of 
land is not sufficient to satisfy the Statute of Frauds. (Per Stuart.
J.)

3. Contracts (gIE5—95)—Statute of Frauds—Sale of land—Un­
equivocal ACT OF POSSESSION,

An act of possession by an alleged vendee of land under a parol 
contract, in order to satisfy the Statute of Frauds, must be an un­
equivocal act. (Per Stuart, J.)

[See Thomson v. Playfair. 0 D.L.R. 263, reversing 2 D.L.R. 37. and 
see Annotation. 2 D.L.It. 43, on possessory acts under the Statute of 
Frauds.]

4. Contracts (8 IE 5—95)—Statute of Frauds—Sale of land—Cut
TINO HAT OR RESTRAINING CATTLE NOT ACTUAL POSSESSION.

The facts that the alleged vendee of land under a parol contract of 
sale entered the land and cut the natural hay thereon and put out 
the stray cattle and repaired the fences so as to keep the cattle out. 
does not constitute such an unequivocal act as would take the case 
out of the Statute of Frauds, where those acts were explained by the 
alleged vendor on some other theory than that of a contract of sale. 
(Per Stuart, J.)

*N.B.—A note was directed to be made that plaintiff's counsel asked 
to lw allowed to make an amendment to the pleading in the alternative that 
if the defendant Elizabeth Duncan did not at the time of the sale authorize 
William Duncan to make such sale, she subsequently ratified his having 
made the sale.

The Chief Justice stated that he would allow such an amendment to 
be made, but that it would not alter his decision, as there was not any 
evidence to fix knowledge of the alleged sale on Mrs. Duncan at the time 
of any of the subsequent transactions between her husband ami Mr. Berk 
Her action, or rather inaction, throughout was very unbusinesslike ami un 
satisfactory, but there was no evidence to shew that she knew that Mr. Reck 
was acting under or realizing on a supposed sale.

It was ordered that the counterclaim of William Duncan might stand 
over for trial as an original action at the next sittings with lilierty to make 
such amendment ns he may be advised, and that the plaintiff tie allowed 
to defend the counterclaim and to counterclaim to it if so desired.
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5. Cox tracts (8 1 E 5—95)—Statute or Frauds—Sale of land—Act of
possession.

In order for possession of land to take a ease out of the Statute of 
Frauds, the act of possession must he incapable of explanation on any 
other theory than that of the existence of a contract of the nature al­
leged by the plaintiff, and where the alleged act of possession involved 
no permanent interest in the land and was, from its nature, capable of 
explanation in the manner sworn to by the defendant, the plaintiff 
cannot succeed even where such plausible explanation is disbelieved by 
the trial judge. (Per Stuart, J. )

[ M add iso n v. Abler mm, S A.C. 407 ; Vngley v. Unylcy, 5 Ch. D. 887. 
and Bodicell v. .l/c.Vircn, 5 O.L.R. 332, specially considered.]

6. Damages (8 IIIM—290)—•Injunction proceedings — Determination
ON COUNTERCLAIM.

Where, in an action for specific performance there is a counterclaim 
for damages caused by the plaintiff's injunction restraining the de­
fendant from using the land during the pendency of the action, and the 
plaintiff's action is dismissed, the proper practice is to apply in Cham- 
liers for a determination of damages on the counterclaim. (Per Stuart, 
Walsh, and Scott, JJ.)

[Alberteon v. Record, 1 D.L.R. 804, referred to.]
7. Specific performance (6 I A—1 )—Commencement of action—Eager­

ness OF PLAINTIFF TO PERFORM.
In an action for specific performance, the plaintiff's readiness and 

eagerness to perform his part of the contract must lie judged as of 
the time the action is commenced. (Per Walsh, and Scott, JJ.)

An appeal by the defendant from the judgment of Harvey, 
C.J., at the trial in favour of the plaintiff in an action for speci­
fic performance of an agreement for the sale of certain lands 
near St. Albert.

The appeal was allowed and the action dismissed with costs. 
Simmons, J., dissenting.

8. Ii. Woods, for appellant (defendant).
C. A. Grant, for respondent (plaintiff).

Scott, J. :—I concur with the judgment of Walsh, J.

Stuart, J. :—This is an appeal by the defendant from a 
judgment of the Chief Justice delivered at the conclusion of 
the trial whereby he directed specific performance at the in­
stance of the purchaser of an agreement for the sale and pur­
chase of certain land near St. Albert.

The learned Chief Justice found that there had been in fact 
an agreement between the parties of the nature alleged by the 
plaintiff. With this conclusion I do not feel disposed to dis­
agree after two careful perusals of the evidence.

The Statute of Frauds, however, was pleaded and the plain­
tiff was unable to produce any memorandum in writing. He 
stated that one had been drawn up and signed by himself and 
by one Andrews as agent for the defendant, that this had been 
left with Andrews, that Andrews had several times promised to 
let him have a copy but had eventually said that the meraor-

ALTA.
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ALTA. andum was mislaid. Andrews denied that any such document
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as the plaintiff described had ever existed although he did admit 
that he had made a note on a sheet of paper of certain sug­

Norris.

gested terms of sale. This sheet of paper he said in his evid­
ence had been lost. He had searched for it an'd couldn’t find 
it. He declared that nothing had ever been signed by anyone.
The Chief Justice found as a fact that a signed memorandum 
had existed though he did so with some hesitation. 1 am bound 
to say that 1 share in that hesitation although in view of my 
conclusion upon the question of the contents of the memoran 
dum and their sufficiency to satisfy the statute it is not neces 
sary for me to make up my mind whether I should dissent or 
not from the conclusion he arrived at.

The contents of the memorandum had to he proved by oral 
evidence. But before speaking of the proof of the contents of 
this document it is best to state what the oral agreement was 
which the Chief Justice found to have been made. He began 
his judgment by saying:—

1 have nu difficulty in coming to the conclusion that there was an 
agreement between the parties for the sale of the land in question 
at the price of $1(1 per acre making a total of $1,888 payable in four 
annual instalments. The llrst a payment of $472 which irould Is- a 
cash payment and the three subsequent payments at intentais of a 
year each with interest at six per cent., and that there iiiih aha an 
arrangement that the rank paginent eould he deferred, the plaintiff 
leaving as security his title, or when he obtained title his certificate 
of title with the defendant ; that thin eould be deferred until he eould 
hare an opportunity of taking off the hag and paging for it in that

1 have italicized what 1 conceive to be the serious portion of 
this finding as to facts so far as the evidence of the contents of 
the lost memorandum is concerned. Later, at the close of his 
judgment, the Chief Justice in response to a question by tin- 
defendant’s counsel fixed the date at which the agreement was 
entered into and from which the yearly periods were to run as 
July 31, 1910.

Now, with regard to the contents of the memorandum the 
following is the evidence given:—

First, the plaintiff in his examination in chief was asked as 
to his recollection of its contents and he replied:—

My recollection of it was: Memorandum of agreement made this 
day of ho and ho. John Norris agree» to sell and Edward Evans, Jr., 
agree» to buy the whole of lot 17 and the easterly ti chains of Id 
less the jiortion—for the huiii of sixteen dollars per acre—I think the 
description came after the sixteen dollars per acre at six per cent.; 
payment divided into four yearly payments of $472 each, first payment 
secured by deposit of deeds for the acre lot at Hcmpriggs and the 
description was—this here land contained 392 acres and it was less the
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portion tliat had been sold before : really the land I was getting was 
one hundred and eighteen acres.

Q. Did the memorandum state that? A. Yes. I think it stated that, 
the whole amount.

Q. You say 300 acres? A. 303 or something.
Q. Approximately 302 acres ? Hut the Iwlance after what you say 

was deducted ? A. The balance what 1 was getting was one hundred 
and eighteen acres.

Q. You don't remember the description of the part that was de­
ducted ? A. No, I didn’t take much notice of what was deducted nor 
the quantity. I only paid attention to what I was getting.

This was the evidence as to the contents given by the plain­
tiff on the trial on November 18 and 20, 1011. He had been ex­
amined for discovery on October 31, 1011. and he had then 
been asked to write out his best memory of the contents of the 
memorandum. He did so and what he wrote was this:—

Memorandum of agreement made this------ , 1000. whereby the
said <T. Norris agrees to sell and the said Edward Evans agrees to 
buy the whole of river lot 17 and part of 10 of St. Albert in the 
sum of $1,888 with interest at 0 per cent, on four instalments $472 
by denis of one acre lot at llempriggs and $472 each year.

Edward Evans, Jr.
R. M. Andrews.

Then there was the evidence of Wm. Pratt, a solicitor em­
ployed in the office of the plaintiff's solicitors who stated that 
on January 30, 1911, the plaintiff and lie went down to see An­
drews. that they had met him on the street and had had a con­
versation with him about the memorandum and had then separ­
ated, that then the plaintiff had dictated to him the terms of 
the memorandum which he wrote down from such dictation, 
that on the next day he went to Andrews’ office and read this 
to him and that Andrews agreed that what was read was sub­
stantially correct.

Now, what Pratt read to Andrews was as follows :—
An agreement made between J. Norris of the one part and Edward 

Evans, Jr., of the other part. The said Norris agreeing to sell part 
of the land situated at St. Alliert river, lot lti and 17 for the sum 
of $16 per acre with interest at (I per cent.

Edward Evans. Jr.
R. M. Andrews.

2nd of July.

Pratt stated that in reading this to Andrews In* had made 
a break to shew that Evans had not remembered the de­
scription of the land.

The document as filed in Court had the following further 
memorandum upon it:—

Read to Mr. Andrews on 31st January. 1911, when he admitted 
that it was substantially correct. Terms of sale on other side copied 
from Mr. Andrews’ pocket book. Bickerton Pratt, 6-2-11. Contract 
price $1,888.

655
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ALTA. Mode of payment: Four yearly instalments of $472. together with
g P interest at 0 per eent. Deeds to be deposited of the acre lot till first
jjjj payment was made.

----  Pratt stated that the final clause of the above, beginning
Evans “mode of payment” was written afterwards by himself and
Nobbis. was given to him by Evans as a term of the agreement made

---- but not as part of the written memorandum which AndrewsStuart, J. , ,had.
The endorsement on the back which Pratt stated in his evid­

ence he had copied from the notebook of Andrews at the inter­
view of January 31, was as follows:—

Terms of sale ....................................................... 118
$16.00 per acre .............................   16

3 years' interest, 0 per cent..................................708
$472 cash down.......................................................118

$472 in twelve ................................................. 1,888
$472 in twelve ............................................................ equals 472

$472 in twelve .................................................... 4

Now this is the entire evidence as to the contents of the 
signed memorandum. It will be observed that in no one of 
the three versions given at different times by the plaintiff does 
he say that the memorandum contained any reference to the fact 
that the time for the payment of the first instalment had been 
fixed as the time when he should have disposed of his hay. No 
version of the memorandum makes any reference to hay at all. 
Yet the trial Judge has found that the agreement was that the 
first payment was to be made when the plaintiff had had an 
opportunity of disposing of his hay. Now I can quite under­
stand how it might happen that in an agreement for sale of land 
a certain cash payment might be stipulated for, and how, after 
that had been agreed upon and inserted in the memorandum, 
subsequently a period of credit might be given ; and, 
although the memorandum having been previously drawn 
up and completed there would consequently be no men­
tion of the extension of credit in the memorandum. I 
can understand how the memorandum in such a case 
might be considered a perfectly sufficient one. But these 
are not the facts in the present case. The learned Chief Justice 
in speaking of the terms of the agreement said with reference 
to the first payment, “This would be a cash payment.” He does 
not find that it was agreed that there should be a cash payment 
because that would be contrary to what the plaintiff swore. Ob­
viously what the Chief Justice meant was that it was recognized 
by the parties that there ought to be a cash payment but that the 
agreement was that first payment should be deferred until the
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plaintiff’s hay was sold. In other words there was an agree­
ment that there should he no cash payment at all. This is ex­
actly what the plaintiff stated again and again in his evidence 
and he stated that it was so agreed between him and Norris 
long before they went to Andrews’ office and had the memoran­
dum drawn up.

What, therefore, is the result? It seems to me that the time 
at which the first payment of $472 was agreed to he made was 
an essential term of the agreement. Yet no version of the con­
tents of the written memorandum refers to this matter at all. 
The agreement for security was indeed referred to hut that is 
quite a different thing from the agreement as to the time of 
payment. (I conclude, therefore, that even assuming that there 
was once in existence a signed memorandum at all its contents 
were not sufficient to satisfy the statute.)

(It was, however, further argued that there was sufficient 
part performance to take the case out of the statute.)

The evidence of the plaintiff shews that after making the 
agreement he, with the knowledge and assent of Andrews and 
of Norris, went out to the place, drove some stray cattle out of 
it and nailed up some wire fences; that he let the contract of 
cutting the hay upon the land to some one and then eventually 
sold this hay for $500, and tliaf he had watched the place to see 
that stray cattle were not disturbing the hay.

The learned trial Judge said that he felt great doubt as to 
whether these acts were sufficient to take the case out of the 
statute. After some examination of the authorities I confess 
that I feel no surprise that the Chief Justice entertained a 
doubt. If. for instance, such a case as Hod toll v. MrXivcn, 5 
O.L.R. 332, were well decided there would be no question that 
we have here sufficient part performance. So also if the state­
ment of tlie law*by Jessel, M.R.. in I’unity v. 1'iujlnj. 5 Ch.D. 
887, is conclusive the only question would In* as to what does or 
does not constitute possession. The Master of the Rolls there 
said :—

The law i« well established that if an intended purchaser it let into 
possession in pursuance of a parol contract that is sufficient to pre 
vent the Statute of Frauds being set up as a bar to the proof of the 
parol contract. The reason is that possession by a stranger is evid- 
ence that there was some contract and is such cogent evidence as to 
compel the Court to admit evidence of the terms of the contract in 
order that justice may be done between the parties.

Now, if bare letting into possession is sufficient it is quite 
easy to understand how, in the case of land with no buildings 
of any kind upon it but merely some fencing it might not un­
reasonably be argued that really nothing more could be done in 
tiw way of taking possession than fixing the fences excluding 

42—R D.L.B.

ALTA.

S. C.
1912



18 D.L.R.»S Dominion Law Retorts.

ALTA.

S. C.
1912

Htuurt, J.

the stray cattle and cutting and selling the hay crop growing 
upon the land. Any actual residence would have involved niak 
ing improvements in the way of building which would be an 
other matter.

Hut the doctrine of Unglcy v. üngley, 5 Ch.D. 887, is clearly 
anomalous. The Statute of Frauds specifies a certain kind of 
evidence which alone will be sufficient to give grounds for an 
action to enforce a contract with relation to land. Yet the 
Court in Unglcy v. Unglcy, 5 Ch.D. 887, says that if a certain 
other kind of evidence exists then we may disregard the stat­
ute. In Maddison v. Alder son, 8 A.C. 467. at 475, Selborm. 
L.C., points out the true ground upon which the Court should 
proceed. He said :—

In a suit founded on such part performance, the defendant i- 
really “charged" upon the equities resulting from the acts done in 
execution of the contract, and not (within the meaning of the atai 
utel upon the contract itself. If such equities were excluded, injustice 
of a kind which the statute cannot he thought to have had in eon 
temptation would follow . . . It is not arbitrary or unreasonable to 
hold that when the statute says that no action is to lie brought lo 
charge any person upon a contract concerning land, it has in view the 
single ease in which he is charged upon the contract only and not 
that in which there are cquities#resulting from res pesta- subsequent 
to and arising out of the contract.

That the doctrine of part performance rested originally 
upon the principle that a Court of equity will interfere to pre­
vent fraud and injustice is shewn also by the remarks of Lord 
Tottenham in Mundy v. Jolliffe, 5 My. & Cr. 167, 41 English 
Reports 334. The principle of Unglcy v. Unglcy, 5 Ch.D. 887. 
however, rests entirely upon the matter of evidence. The dis­
tinction between the “fraud” theory and the “evidence” theory 
is well discussed in Cyclopaedia of Law and Procedure, vol. 36. 
at p. 646, where it is stated that the “evidence” theory has 
been finally adopted by the House of Lords. This statement no 
doubt rests upon the judgment of Lord Blackburn in Maddison 
v. Aldcrson, 8 A.C. 467, at p. 480, where he says :—

There are case* that for the purpose of enforcing a specific per­
formance of a contract for the purchase of an interest in land a 
delivery of possession of the land will take the case out of the statute. 
This is, I think, in cITect to construe the 4th sec. of the Statute « f 
Frauds as if it contained these words “or unless possession of the 
land shall he given and accepted." Notwithstanding the very high 
authority of those who have decided these cases 1 should not hesitate 
if it was rrs integra in refusing to interpolate'' these words, or put 
such a construction on the statute. But it is not res integra and I 
think the cases are so numerous that this anomaly, if. as I think, it 
is an anomaly, must be taken ns to some extent at least, established. 
If it was originally an error it is now, 1 think, communis error and 
so makes the law.
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No doubt Unglcy v. Unglcy, 5 Ch.D. 887. which was a de­
cision in 1877 of the Court of Appeal consisting of Jessel. M.K., 
and James and Bra in well, JJ.. is one of the cases to which Lord 
Blackburn lion* referred.

Now, in the present case it makes all the difference in the 
world which principle you If the "fraud and injustice”
doctrine of Lord Selborne be adopted then the application of 
the strict rule of the statute can do the no possible
injustice because be has not merely not altered his position to 
his disadvantage as for instance by moving bis family on the 
land and expending money upon it but he has actually received 
a benefit. He has got the bay and has sold it; that is all. Any 
slight trouble be took with the fences and the stray cattle was 
only such as he would naturally take to protect the hay and 
was not taken in order to permanently benefit or improve the 
property. He obviously intended the money proceeds of the 
hay crop to cover any trouble of this kind.

The only ground on which refusal to perform after hare pos­
session is taken and nothing more can he considered a fraud, as 
indeed it is distinctly called in some of the eases, is that it is a 
fraud if a mail does not perform his oral agreement. This, of 
course, is to disregard the statute completely.

We are left therefore entirely to the “evidence” principle, 
•lust why the Court should not disregard the statute when a 
dozen independent and credible witnesses who have heard the 
bargain give evidence as to what it was and yet disregard it 
on the ground of the existence of some “cogent evidence" in 
the way of a visible possession is quite beyond my eomprehen-

To me, however, it seems difficult for this Court to disregard 
entirely the view expressed in Unglcy v. Unglcy, 5 Ch.D. 887, 
especially after considering the remarks I have cited from Lord 
Blackburn's judgment in Maddison v. Alder son, 8 A.C. 467. 
Yet even as the eases stand I do not think we are yet hound 
down to any rule of thumb. In the first place I think we ore 
still justified in distinguishing between one kind of possession 
and another and to say that in any particular case the possession 
must at least he such as to furnish “cogent evidence” of the 
existence of an agreement of the general nature of that alleged. 
Even Lord Blackburn said that the anomalous rule “must he 
taken ns to some extent at least, established.” And 1 think if 
Lord Blackburn’s judgment is to control us the other judg­
ments rendered in Maddison v. Aldtrson, 8 A.C. 467, must he 
regarded as well. For instance, Lord O ’Hagan said :—

lint there is a conflict of jmlivinl opinion and in my mind no ground 
for reasonable controversy ns to the essential character of the act 
which shall amount to part performance in one particular. It must

ALTA.
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ALTA. hr unequivocal. It must have relation to the one agreement relied
ii|mhi and to no other. It must Ik* mucIi, in Lord HardwivkvV word-, 
"as could 1m* done with no other view or design than to perform that 
agreement." It must he siillieient of itself and without any other in­
formation or evidence to satisfy a Court from Ho- cirai mala lira* il 
has created and the relation» it has formed that I h et/ are only con
•datent with the assumption of the existence of a contract the terms
of which equity requires, if possible, to Is* ascertained and enforced.
Tin* former part of this declaration points, indeed, to the 

“evidence” theory hut 1 think in its practical application tin- 
idea expressed in the last sentence would be found to he identi­
cal with the “fraud” theory, lint even taking the first part 
of the statement it is clear that it is still left open to the Court 
to distinguish between one kind of “taking possession’’ and 
another.

In the present case the plaintiff said that at the time of 
making the bargain lie promised to let the defendant have eight 
tons of the hay for which the defendant was to pay him though 
no price was mentioned. The defendant’s story is that there 
were negotiations for an agreement and that pending the final 
settlement of the business between them he agreed that the 
plaintiff should cut and sell the hay for that summer provided 
lie gave the defendant eight tons of it as his share. These two 
explanations of the apparent possession are, in my opinion, 
equally plausible. Now, it is important. I think, to observe 
how tin* learned trial Judge dealt with these conflicting stories. 
After stating his conclusion upon the main question of the • v- 
istenee or non-existence of an agreement of sale in the words 
which I quoted above he immediately proceeds to say “that of 
course, involves the conclusion that the arrangement for the 
hay was not an arrangement to cut the hay made with Mr. Nor 
ris but that it was the plaintiff's own right to take the hay on 
his own property.” Now, observe the peculiar position that 
arises if we attempt to apply here the “cogent evidence” theory 
as laid down in Ungby v. I’ngh y, 5 Ch.D. 887. The possession 
found here is only involved in the decision arrived at on the 
main issue according to the trial Judge. Are we then to take 
possession so found as “cogent evidence” of the facts in the 
main issue ? It seems to me our logic would be involved in a 
vicious circle if we were to attempt in this ease to apply the 
rule in Unglcy v. Vngley. 5 Cli.l). 887.

With regard to the particular character of the act set up as 
part performance I am unable to see how it can. in this case, be 
said in the words of Lord OTIagan to be “unequivocal and to 
have relation to the agreement relied upon and to no other." 
The cutting of the hay was just as consistent with the defend 
ant’s story as with the plaintiff’s. It is true we have here no 
other extraneous or collateral admitted title in the plaintiff or
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contract t>etween the plaintiff ami (Icfvndaiit such as a current 
least» hy which the temporary occupancy can In* explained in 
which case, of course, the doctrine of possession as pari per­
formance is never applied, lint. whatever may lie tin* situation 
in an old and thickly settled country like Kngland. it seems to 
me tlmt in this country with its immense amount of land pro­
bably owned but unoccupied it is impossible to say because a 
man is found cutting the natural hay upon certain land of 
another (and I think 1 am correct in assuming this to have been 
natural hay) that, therefore, such an act is unequivocal ami 
must necessarily refer to a contract of sale of tin* land upon 
which the hay is growing.

The views expressed by Lord 0’Hagan in Maddison v. At- 
ihrson, 8 A.(\ 4<i7. are repeated and adopted by the Court of 
Appeal in Humphreys v. Green, 10 Q.R.I). 148 inn earlier easel 
by Kekewich, ,1.. in Hod son v. Ilndand, 118911] 2 Clt. 428. and 
by Byrne. J., in Miller mid Aldsworlh. Ltd. v. Sharp. |189!1] 
1 Cli. (122. at p. t»2(>. In the latter case the Judge said that the 
act proven could only refer to a lease and therefore the case was 
taken out of the statute ami the terms of the lease could be 
proven. In the case before us the act of cutting bay was other­
wise explained by the defendant, and his explanation was plau­
sible. It is no answer to say that the trial Judge disbelieved 
him. That is not the point. I take it from tin- authorities 
quoted that the principle is that the act must be incapable, from 
its nature, of explanation on any other theory than that of tin- 
existence of a contract of the nature alleged by the plaintiff, i.r., 
in this case a contract to convey some definite interest or estate 
in the land. The Court will then inquire into its terms. Hut 
here it is obvious that a perfectly good explanation of the act 
which involved no permanent interest in the land was given 
and was. therefore, possible, although in fact, not believed. 
On this ground its cogency as evidence is clearly gone.

There arc expressions in a number of the cases which indi­
cate the desirability of not extending the application of the 
doctrine of possession as being part performance. For myself 
I should like to see the doctrine so restricted as to confine it to 
eases where substantial injustice amounting to fraud would 
arise, but whether that is possible now or not is very doubtful. 
In any case I am convinced for the reasons I have given that we 
have here a case where tin* doctrine of possession should not be 
applied.

I am quite aware that then* are many authorities which 
would seemingly justify me in holding that what was done here 
«•onstituted sufficient possession to take tile case out of the 
statute and it may he that any attempt to introduce some prin­
ciple or reason into the matter is now too late but I am content

(itil
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clearly in the House of Lords than which I know of no higher 
authority.

Kvr 1 may add that 1 concur also in the reasons given by Mr. 
Justice Walsh for refusing specitic performance in this ease. 

The appeal should be allowed with costs and the action dis­
missed with costs.

In view of the finding of the trial Judge as to the question 
of the hay 1 think the counterclaim for the value of eight tons 
of hay should be dismissed.

With regard to the counterclaim for damages caused by the 
plaintiff’s injunction I think it is settled that the proper prac­
tise is not to begin an action for such damages * which the conn 
terclaim really is. hut to apply in Chambers for an assessment 
of the damages : see Albertson v. Sccord,, 1 D.L.R. 804. In 
Ilolmested and Langton, 2nd ed., p. 92, it is said that the appli 
cation for an enquiry as to damages should be made at the heal­
ing or when the injunction is dissolved, and Smith v. Day, 21 
Ch.I). 421. is referred to. Inasmuch as the trial Judge gave 
oral judgment for the plaintiff there was no reason at the trial 
for applying for an enquiry as to damages. The injunction 
is now for the first time dissolved, and 1 think, therefore, that 
the defendant should have leave reserved to make such appli 
cation within a reasonable time and that the counterclaim should 
be dismissed generally with costs without prejudice to such an 
application. The money in Court should remain in Court to 
satisfy the defendant’s judgment for costs and the balance, if 
any, after these are paid should remain for one month and then 
he paid out to plaintiff unless the defendant has in the mean­
time made an application for an enquiry as to damages in which 
ease it should remain until such application is disposed of.

Simmons. J. 
IdlwntlMg'

Simmons, J. (dissenting) :—The plaintitf claims that on or 
about the 30th June. 1910, lie purchased from the defendant 
river lots 17 and the 16 most easterly chains of river lot 16 of 
the settlement of St. Albert in the Province of Alberta con­
taining 118 acres at $16 per acre payable in four yearly instal­
ments of $472 each with interest on the unpaid instalments at 
6 per cent, per annum, and that it was agreed that the cash pa\ 
ment of $472 should be'secured by plaintiff depositing with the 
defendant plaintiff’s title for certain property in the city of 
Edmonton known as the Ilcmpriggs lot. The plaintiff says that 
in July of the same year the defendant and plaintiff incorpor­
ated this agreement in a writing signed by the plaintiff and 
signed by one Andrews, for the defendant at defendant’s re­
quest, or in the alternative signed by Andrews as agent of de­
fendant. The plaintiff says that, in pursuance of said agree 
ment he entered into possession of said lands, cut the hay tlici
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on, and disposed of it; gave defendant the title to the Hcmp- 
riggs lot and also a note for $000 received by plaintiff on the 
sale of the hay which defendant agreed to apply on the purchase 
price. The plaintiff says further that the defendant agreed to 
postpone the payment of the cash instalment of $472 till the 
plaintiff disposed of the hay conditional upon the plaintiff giv­
ing the defendant the title to the Hempriggs lot as security for 
said payment.

The plaintiff says that, at the time of the alleged sale he 
had not paid the last instalment of $472 on tin* Hempriggs lot. 
It appears he had also purchased the Hempriggs lot some time 
prior to this from the defendant and the title to the same was 
still in the name of the defendant. In October of the same year 
he made this last payment and Andrews obtained registration of 
his transfer ami got his certificate of title for tin- Hempriggs 
lot and gave it and also the note for $000 to Mr. Short, defen­
dant’s solicitor. The plaintiff says that when the title to the 
Hempriggs lot was registered in his name the defendant wanted 
him to execute a mortgage to defendant to secure the first pay­
ment on the St. Albert land, and the plaintiff went to Mr. Short 
to execute the mortgage and Mr. Short submitted to him a docu­
ment which was an option from the defendant to purchase said 
lands and plaintiff refused to execute it, alleging he had al­
ready purchased the lands. Shortly after this and in the month 
of November, 1911, the plaintiff and defendant met at Andrews’ 
office and -i dispute took place about the hay. the defendant 
claiming that plaintiff was to deliver to defendant ,3 tons of 
the hay. The defendant at this conversation said if the plain­
tiff would give him half the hay he would call the deal off.

The plaintiff says that the defendant at this conversation 
said if plaintiff would not sign the option he would call the deal 
off and give him half the hay. On February 2nd, 1911. plain­
tiff filed a caveat in the land titles office at Edmonton claiming 
as purchaser of said lands and on April 7th. 1911. brought this 
action for specific performance of the alleged agreement. The 
defendant and Andrews deny there ever was such an agreement 
and deny there was a signed memorandum. They admit an 
offer by Evans which corresponds in terms with the agreement 
he sets up and this is important as hearing on the question of 
the sufficiency of the agreement to satisfy the Statute of Frauds, 
for the property, the parties and the terms arc not in dispute, 
but they say the matter never reached any further stage than 
that of negotiation. They say the hay transaction was a sep­
arate and distinct transaction and a separate agreement where­
by the plaintiff bargained with the defendant for the hay on 
the said lands in 1910, for the consideration that the plaintiff 
should deliver to the defendant 8 tons of said hay. Andrews

ALTA.
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Hays that at tin* time of meeting of plaintiff and defendant in 
liis office in duly, 1910, when plaintiff alleges the memorandum 
was signed, that plaintiff made an offer to pureliase at $16 
per acre payable one-fourth eash and balance in three yearly 

< at 6 per cent, per annum on unpaid instalments and 
that lie made a memorandum in his noteliook of these terms and 
also made a memorandum on a sheet of paper which lie placed 
on his tile but which he has not been able to find. He produces 
the memorandum made in his noteliook. exhibit 8. The plaintiff 
says the memorandum was excuted by him and executed by An 
drews for the defendant and at his request.

The plaintiff says that at the time the memorandum was 
signed Andrews agreed to give him a copy and plaintiff had to 
leave hurriedly to get back to bis work and Andrews was to have 
a copy prepared for him. He says he asked Andrews on more 
than one occasion subsequently for the copy but Andrews a I 
ways said he could not find it.

The learned Chief dust ice has found on the evidence that 
Norris’ statements are of little or no value on account of his 
defective memory. Norris’ age was apparently close to 90 years 
and he admits he cannot remember one day what took place or 
what was said on the preceding day. He admits Andrews was 
his business agent at the time these transactions occurred. The 
evidence of the other witnesses on each side do not lend much 
assistance and that especially of Mr. Short, the solicitor for 
Norris, who drew up the option is not definite enough to war­
rant the view that he ever knew the facts as to what the trans­
actions were that took place between the plaintiff and defeii 
liant in duly, 1911. The determination of what took place then 
lies in the credence to Is* attached to the story of the plaintiff 
on the one hand and Andrews on the other hand. The learned 
Chief dust ice lielicvcd the former and rejected the latter. He 
heard them and there is evidence which, if Iwlieved, fully substan­
tiates bis finding. It does not seem that this Court can go be 
hind or vary his findings of fact, supported as they are by evid­
ence.

The only question then remaining is whether the law will 
attach to his findings of fact an enforceable contract and one 
which the plaintiff is entitled to have specifically performed.

The judgment in effect finds that the memorandum was 
sufficient to satisfy the Statute of Frauds, that its loss was 
proved and that the plaintiff is entitled to specific performance 
on making the payment of the first instalment with interest. He 
finds then» was outside the memorandum a collateral agreement 
to defer the cash payment till the plaintiff could dispose of the 
hay conditional upon the plaintiff giving the defendant hi* 
title for the llempriggs lot as security in the meantime. On

4674
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May 1st, 1911, the plaint ill', after action commenced, tendered 
the defendant’s solicitor $49.1 on account of the first payment 
of $472 and interest, and at the trial expressed his readiness and 
willingness to perform his part of the agreement.

The defendant sets up in his statement of defence a complete 
denial of the contract of sale, and does not plead in the alter­
native the plaintiff’s failure to perform, if it is found there 
was a contract of sale. Notwithstanding this I think the Court 
in dealing with a claim for specific performance should con­
sider the plaintiff’s acts in regard to his readiness to perform 
when the plaintiff seeks equitable relief by way of specific per­
formance. It appears that about the 10th of November, 1910, 
the defendant repudiated tile claim set up by the plaintiff' ami 
the plaintiff was silent until about the end of January, 1911. 
The plaintiff' says, however, that at this meeting in Andrews’ 
office when the defendant said lie would call the deal off, that 
the plaintiff declared hi* could not call the deal off. The defen­
dant retained plaintiff’s title to the Hempriggs lot and the 
note for $500 until January 20th, 1911, on which date Andrews 
wrote plaintiff' to come to his office and get them. In arriving 
at a correct result to be attached to plaintiff’s silence for a 
period of about two months 1 am of the opinion that the defen­
dant’s acts in the meantime must he considered. Andrews, when 
pressed to give a reason for retaining the note and title of plain­
tiff, in the meantime could give no explanation (see case, p. 
184). At that time the defendant had an agreement signed by 
plaintiff to purchase the land. He also had the note for .$.*>00 
the proceeds of which were to he on the first payment
and he had also the title to the Hempriggs lot as security for 
this payment. He says the deal that he called off was not the 
agreement to sell the land hut related solely to the purchase of 
the hay by the plaintiff*. He did not offer then to return to 
plaintiff either the note or the title deed. He had lost the 
agreement in writing on which the plaintiff founded his claim 
and had then denied its existence. It may very well be con­
tended for the plaintiff that a delay of two months in asserting 
his rights was not such a delay, considered in view of the defen­
dant’s acts, as to disentitle him to specific performance. It 
seems to me that to hold the plaintiff disentitled to relief would, 
in the result, allow the defendant the benefit of his own wrong­
ful acts in denying the existence of the agreement as a ground 
for repudiation, and of his own negligence (if not something 
worse) in the loss of the agreement. It does not seem necessary, 
in view of the findings of fact of the trial Judge as to the ex­
istence of the agreement, and the conclusion in law of its suffi­
ciency to satisfy the Statute of Frauds to deal with the question 
of part performance as a ground for supporting the agreement.

I would dismiss this appeal with costs.

ALTA.
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ALTA. Waixii, J. : I would allow this appeal upon the ground that
S. C.
1912

the plaintiff had not before the commencement of this action 
shewn that readiness and eagerness to perform his part of the

KT"
contract which is necessary to entitle him to the relief which he
seeks.

A very careful reading of the evidence satisfies me of the
correctness of the finding of the learned Chief Justice that there 
was in fact an agreement arrived at between the parties frnfthc 
sale of this lain! to the plaintiff. I share, however, the doubts 
which my brother Stuart has expressed as to the sufficiency of 
the written memorandum of this contract but 1 am inclined to 
think that there was such part performance of it as takes it-out 
of the statute. But I do not see how this Court can compel 
specific performance of this agreement at the suit of this pur­
chase consistently with its own judgment in Dunlop v. Holst• r 
(No. 2), 6 D.L.R. 468.

This action was commenced on the 7th of April, 1911. All 
that was required of the plaintiff under the contract up to that 
date was the payment by him of one-fourth of the purchase 
money amounting to $472. It is not disputed that he had nol 
then paid this sum or any part of it and there is absolutely no 
evidence that he had ever offered or attempted to do so or that 
he had even expressed a willingness or possessed the ability to 
pay. The contract was entered into in July, 1910, According 
to the plaintiff’s version of its terms he was not to be called 
upon to pay anything under it until he sold the hay which was 
then growing on this land, but that upon such sale lieing made 
he was to pay $472. The hay was sold not later than the 14th 
of October, 1910. for the note of the purchaser of it for the 
full amount of his purchase money is in evidence and that is 
the date which it bears. The plaintiff left this note with the 
defendant's agent but it is not contended that it was so left 
under any arrangement that it was to be taken in payment of th«- 
first instalment of the purchase money or that any extended 
period of credit was thereby to be given to the plaintiff for the 
payment of it. The plaintiff himself says: “I wanted him to 
collect it and give me credit on my first instalment.” Nothing 
was ever paid on this note to the defendant or his agent and it 
was sent to the plaintiff's solicitors at their request on the 7th 
of March, 1911. Early in November, 1910, an effort was made 
hv the parties to have the agreement formally reduced to writ­
ing but it failed and they appear to have been at arms’ length 
thereafter. Nothing further appears to have been done by the 
plaintiff until towards the end of January, 1911, when his soli 
citors commenced a correspondence with the solicitors for the 
defendant which ultimately resulted in the bringing of this 
action.
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A discussion seems to have arisen at the trial after the close ALTA, 
of the plaintiff’s case and at the close of the examination of the ^7
defendant’s first witness over this phase of the question. It j91>
will be found at pp. 114 and 115 of the ease. The learned — 
Chief Justice practically closed the discussion with these words 
addressed to the plaintiff’s counsel:— Xokiiis

But you have got to shew you have done your part of it and on w7I*iT"j 
your evidence you did not do your part of it.

This, 1 take, as being practically a finding that the plain­
tiff’s own evidence established a failure to perform his part of 
the contract. In view of this the plaintiff with the leave of the 
Court at the close of the defence gave further evidence along 
this line. This evidence consisted in part of correspondence 
which commenced on the 2(ith of January, 1911. and ended on 
the 10th of March. In this the plaintiff took the stand that a 
contract had been made and the defendant denied that such 
was the case. It is true that the plaintiff was then asserting 
the right which he is now claiming, but the only evidence of his 
readiness and eagerness to perform his part of the contract is 
contained in his solicitor’s letter of the 7th of February, in 
which the statement is made that “there has been a part pay­
ment of the purchase money by Mr. Andrews taking security 
for the first instalment,” a statement which is quite at variance 
with the facts. The rest of this new evidence was of a statement 
of the plaintiff to the defendant’s agent made on the 24th or 
25th of April, more than two weeks after the commencement of 
this action, that if he would go to the office of the plaintiff’s 
solicitors he would give him the whole of the purchase money 
and interest which was then available at that place for that pur­
pose. The further fact was shewn that on the lltli of May the 
plaintiff paid into Court $495, being presumably the overdue in­
stalment of $472 and interest.

I think that the plaintiff’s readiness and eagerness must 
be judged of at the time that he brought his action. It surely 
is not competent for a purchaser who has been remiss in the 
performance of his own obligations and absolutely lacking in 
readiness and perhaps ability to perform them up to the time 
that he seeks, by the issue of his writ, the aid of the Court to 
enforce performance of the contract by the other party to it, to 
wipe out all of the results of his sloth by doing pendmte lite 
what he should have done before he brought his action.

I would allow the appeal with costs and dismiss the action 
with costs and direct the removal of the plaintiff’s caveat from 
tin* defendant’s certificate of title. These costs should be paid 
out of the money in Court to the credit of this action.

The defendant counterclaims for $87.50, being the value of 
five tons of hay agreed to be delivered by the plaintiff to him in



tifiS

S.C.
1912

Dominion Law H worts. 18 D L R

the year 1910, and for $2.10, “being the value of the land for tin- 
year 1911,” he having been deprived of the use of it, as he al­
leges, under an injunction granted to the plaintiff in this action 
restraining the defendant from interfering with the plaintiff's 
occupation of it.

1 do not think that he is entitled to his claim for the 1910 
hay, for he was only to get that upon paying for it. 11 is other 
claim is based upon the allegation that he was deprived of tin- 
use and occupation of the land under the injunction order to 
which T have referred, the obtaining of which is admitted by tin- 
defence to the counterclaim. 1 do not think that there is any 
evidence upon which the sum to be charged against the plaintiff 
upon this head could be assessed. It is quite possible that I 
have overlooked evidence of these facts, if it was given, in tin- 
bulky appeal case submitted to us, but neither in his factum 
nor. so far as my memory and my notes serve me, in his argu­
ment, did counsel for the defendant even refer to it.

I do not see, therefore, how we can deal with this now. I 
a in inclined to think that the proper practice is to apply in 
(’handlers for an order assessing the damages occasioned to the 
defendant by the injunction. I would dismiss tin- counterclaim 
with costs, reserving to the defendant the right to apply as he 
may see fit to have his damages assessed. The balance of tin- 
money in Court after payment of the defendant’s costs should 
be retained there until the defendant has had an opportunity to 
have these damages assessed and then paid out according to tin- 
result, the plaintiff being at liberty to apply if the defendant's 
application is unreasonably delayed.

Appeal allowed, Simmons, J.. dissenting.

QUE.

V. R.
1912

BANQUE NATIONALE (plaintiff) v. O GODBOUT (defendant) and 
J GODBOUT (tier* saisi) and BANQUE NATIONALE (con 
testant).

Quebec Court of Review, Tellier, DeLorimier, Archibald, JJ.
October 25, 1912.

1. Dismissal and discontinuance ($ I—2)—Right of court to supin.y
DEFENCE OF PRESCRIPTION—QUE. 1040.

The Court cannot of its own motion supply the defence resulting 
from proscription under C.C. 1040, anti when such defence is not raised 
the Court cannot therefore base its reason for dismissal on such pr«- 
scription.

2. Evidence. ($ Il K—311)—Burden of proof on defendant to establish
DEFENCE OF PRESCRIPTION.

In order to maintain a plea of prescription the defendant must prove 
affirmatively that the plaintiff' did not attack the contract he seeks to 
have avoided, within the year following his knowledge of the existence 
of such contract.

--
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Limitation op actions ($ Il K—55)—Whi n statute, buns—Discovkky QUE.
OP PKAI 0.

Whvit- the vontVHting party only I incomes aware of the existence of 
a <Jee<l in fraud of his rights when it is produced ill Court. Ik* has one 
year from that moment, and not one year from the making of the deed, 
within which to contest under |04«i.

('. R. 
1912

X XTION XI.K

Appeal by the plaintiff contestant from the judgment of i
the Superior Court for the district of Sherbrooke, 1 Ititehinson. -----
.)., rendered on April 11. 1911. dismissing the plaintiffs eon- statement 
testation of the declaration of the garnishee.

The appeal was allowed.
L. Qendron, for plaintiff, appellant.
.1/. O'Bready, for garnishee, respondent.

The opinion of the Court was delivered by

DeLorimier, .1. :—This case conies up in review of a jttdg- DcLorimier, j. 
ment of April 11. 1911 (Hutchinson, •).), dismissing the con­
testation of the plaintiff to the declaration of the tiers-saisi.

The plaintiff obtained judgment against the defendant • t at. 
and issued a saisie-arrêt after judgment in the hands of the 
tiers-saisi, who came up and declared that he did not owe the 
defendants anything, nor had lie any money or other property 
in his hands belonging to them. On cross-examination, lie ad­
mitted several transactions between him and them, by which 
property which had belonged to the defendants came to belong 
to the tiers-saisi.

The plaintiff contested the declaration of the tiers-saisi, and 
the tiers-saisi answered that, by certain documents and acts, the 
property mentioned in the plaintiff's contestation was his of 
right and for good and valid consideration.

The plaintiff contesting, considering the answer vague and 
insufficient, moved for particulars, which were ordered, and the 
tiers-saisi then furnished such particulars, shewing when the 
transfer of the properties in question had been made to him 
from the defendants. The plaintiff contesting, replied, declar­
ing that these acts were illegal and fraudulent and simulated, 
and asked that they be set aside, and that the tiers-saisi should 
be declared to have had. at the time of the seizure, in his hands, 
money and property belonging to the defendants, and that lie 
should be ordered to pay the plaintiff out of such moneys.

The answer of the tiers-saisi was made in the month of 
October, 1909. The plaintiff replied thereto, alleging fraud 
vitiating the transfers in question, on the 5th April, 1910. but 
the transfers were actually made in the month of February,
1909.

The plaintiff contesting, in its reply to the answer of the 
litrs-saisi, did not allege that it had only obtained knowledge 
of these deeds at a period within the year previous to filing its
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reply. But. on the other hand, the tiers-saisi did not raise the 
question that the plaintiff’s attaek upon the deed in question 
was prescribed by the year mentioned in art. 1040 of the Civil 
Code.

When the ease eame up for judgment, the Judge ruled that 
there being no allegation that the plaintiff contesting only 
obtained knowledge of the deeds in question after their date 
and within the year before its contesting their validity, plaintiff’s 
light to question their validity was prescribed, and the plaintiff's 
contestation was dismissed.

Plaintiff inscribes in review and claims that the judgment 
was in error in deciding in that manner; that there was no pre 
sumption that the plaintiff was aware of the existence of these 
deeds of a private nature until they were pleaded in Court, and 
that date being fixed, and the date of the plaintiff availing itself 
of the right to attack these deeds being also fixed, and being less 
than a year, plaintiff had no necessity of alleging or proving 
when its knowledge of the acts in question did actually arise.

The Judge cites in support of his judgment three cases, two 
of which are certainly strongly in support of his judgment. In 
one of these cases, Mr. Justice Doherty decides precisely ns the 
Court below decides in this case. Indeed, the very language 
used in the present judgment was used also in Judge Doherty’s 
judgment. Judge Doherty, in support of his judgment, cites 
art. 1040. which is. I may say, marked as “new law” in the 
Code, as follows;—

No contract or payment can be declared null in virtue ot’ auv one of 
the dispositions contained in this section, lit the suit of an individual 
creditor, unless such suit bo commenced before the expiration of the 
year, to be counted from the date when he obtained knowledge of it. 
that is, of such contract.

The Judge cites the imperative provisions of this article as 
rendering it necessary that, when any one undertakes to take 
an action to set aside a contract for fraud, more than a year 
after its date, he must allege and prove that he only became 
aware of the contract or of the fraud within the year from 
the date of his action, and in the absence of such allegation or 
proof, his action would he dismiss 2d, whether he actually did 
know, or did not know, of the existence of the contract or of 
the fraud relating to it more than a year before the action was 
taken.

I doubt very much whether the extreme interpretation of 
art. 1040 can be upheld. Art. 1032 gives creditors the right, in 
their own name, to set aside the contract of their debtors made 
in fraud of their rights. This right would certainly not be pie- 
scribed in one year had it not been for art. 1040, so that art 
1040 is limitative of the right. It seems to me that, where a 
provision of law takes away a right, or limits it, it must he
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interpreted rather in favour of the owner of the right than in 
favour of the person who is escaping from an obligation.

It is noticed that art. 1040 does not deny the action, but 
denies the right to obtain judgment. “No contract can be 
declared null.” Now. if we look at a corresponding article in 
the title of “Prescription,” viz., art. 2267. we find certain short 
prescriptions therein referred to, viz., prescriptions of five years, 
of two years and of one year, are dealt with, and this article 
is also referred to as “new law,” and the language used is very 
different from that used in art. 1040. Art. 2267 says :—

Jn all cases mentioned in articles . . . the right is absolutely
extinguished and no notion can be received after the time fixed for 
the prescription.

The language of this article would seem to he very ener­
getic, and. as a matter of fact, tho Courts have held that, in 
reference to all such actions referred to in art. 2267, whether 
prescription is pleaded or not. the Court is obliged to dismiss 
the action if it turn out. at any time, that the prescription in 
question applies.

Article 2188 provides that the Courts cannot of their own 
motion supply the defence resulting from prescription save in 
the ease where the law denies the action, such as in the case of 
art. 2267. Art. 1040 does not deny the action, hut only pro­
vides that a judgment cannot go annulling the deed on the 
ground of fraud unless action he taken for that purpose within 
the year from the time when the party claiming the nullity 
obtained knowledge of the deed.

1 am of opinion, therefore, that, under art. 1040, the Court 
cannot, of its own motion, supply the defence resulting from 
prescription, and that defence not having been made in the 
present ease. I think the Court was wrong in dismissing plain­
tiff's contestation, and certainly wrong in presuming that the 
plaintiff must have had knowledge of the deeds passed between 
other persons, of u private nature, at. a time when they were 
passed for the express purpose of defrauding the plaintiff and 
would naturally be concealed as much as possible from the 
plaintiff. There is no suggestion that, before these documents 
were pleaded in the Court by tiers-saisi, that the plaintiff had 
any knowledge of their existence, and I am satisfied that the 
time from which the commencement of prescription would run 
was the time when these documents were brought up in Court 
and opposed to the plaintiff's right, and its action being taken 
within the year from that date, I hold that no prescription was 
acquired against plaintiff, and plaintiff had a right to a judg­
ment. upon the merits—as to whether these acts were or were 
not fraudulent.

Heading between the lines of the judgment, 1 should say had 
not the learned Judge considered himself hound to dismiss the
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QUE. plaintiff’s contestation on tin* question of prescription. In* would 
(i R’ have maintained it on the question of fraud. It seems to me
1012 that the proof is sufficiently ample. The defendants in the case.
— since the time of the judgment against them as above men 

Xxtionxii tioned, have fraudulently disposed of all their assets in favour 
r. of the garnishee, and the latter himself has also converted said 

(ioimovT. assets to his own list* and benefit.
i>iL<ïrimûr, j. Defendants were thus left without any means whatever to

satisfy plaintiff’s claim. The evidence shews that tit rs-xai.si 
was. and must necessarily have been, perfectly aware of that 
fact, and. under all the circumstances, the conclusions of plain­
tiff’s contestation ought to have been maintained.

We are of opinion that the judgment must be reversed and 
the plaintiff’s contestation maintained, the declaration of the 
garnishee set aside and the said garnishee ordered to pay the 
plaintiff the amount of its judgment against the defendants, 
with costs, and also to pay the costs as well of the contestation 
in the Superior Court as of this Review.

» Appeal allowed.

N S. GRAND COUNCIL PROVINCIAL WORKMEN’S ASSOCIATION
— v McPherson et ai.

.Vova Scotia Supreme Court. Mcanker. Rumtcll, Dry «dale, and Ritchie. ,/,/. 
l9l£ December 20, 1912.

bc<*. 20. i. Benevolent societies (§11—ti)—Local midges—Rights and powkbs 
of—Sale ok assets to kival society.

A labour organization which owes allegiance to a grand laxly of 
which it is a subordinate lodge, cannot, upon secession from the 
association, dispose of its assets to a rival organization to which no 
member of the lodge could lielong without forfeiting his membership 
in the general association, where there is a provision of the grand 
Ixidy that upon the dissolution of any subordinate lodge its pro- 
perty not theretofore disposed of by the lodge in aceordamv with its 
by-laws is to 'lx* vested in the grand body to 1m- applied first in pax 
ment of any debts of the sulxmlinate lodge and the balance, if any. in 
such manner as the grand body may deem best for the general in 
terests of the order in the Province; any such attempted sale is ultra 
rirra and void and constitutes a breach of trust, and a receiver will lx? 
appointed over the real and personal property of the subordinate lodge 
on the application of tie- grand body.

2. Receivers i § I A—11—.Iiribdiction — Cbovxd for appointment - 
Breach of trvht.

A breach of trust is a sullicient ground for the interference of the 
court by the appointment of a receiver.

statement Appeal by the defendants from the following judgment of 
Graham, E.J.

The appeal was dismissed.

Graham, E.J. :—The Provincial Workman’s Association of 
Nova Scotia and New Brunswick has, according to its const it ti 
tion, the following objects:—

iSraham. E..I.
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1st. To advance materially its members by promoting such improve­
ments in the mode of remuneration of labour as the state of trade 
shall warrant or allow, and generally to improve the condition of work­
ing men morally, mentally and socially ami physically.

2nd. To shorten the hours of labour; to strive in obtaining better 
legislation, whereby the more efficient management of mines and other 
works may bo effected thereby securing the health and safety of the 
workmen ami in enforcing such legislation as already exists.

3rd. To secure the true weight of the miner’s output at the pit 
head; to assist in abolishing all illegal stoppage at pay offices and 
recovering the prices and wages bargained for by its members as an 
equivalent for their labour.

4th. To foster habits of thrift, industry, economy anil sobriety among 
its members.

5th. To secure compensation for injuries received while at work, 
where the employers may be liable.

6th. To extend support to lodges and their members who may be 
locked out by their employers or forced into discontinuing work on 
account of insufficiency of wages or from any unjust cause whatsoever.

N. S.

8. C.
1912

Workmen's
Abbocia-

McPlIKRBON. 

Graham, E.J.

Its affaire arc managed by what is called the Grand Council 
of the Provincial Workman’s Association, composed of certain 
officials. Grand Master, and so on, experienced members duly 
selected by each of the lodges composing the Association, the 
lodge being entitled to select a number of members (called dele­
gates) in proportion to the number of its own members.

The Provincial Workman’s Association is not incorporated, 
but its executive, the Grand Council, is incorporated and it is 
the plaintiff in this action. The Association at that time com­
prised some 35 lodges at various places in this Province. The 
objects of the lodge shall be “To use all legitimate means for 
the fulfilling of the objects which the Provincial Workman’s 
Association has in view.” Members in good standing in one 
lodge may work their way into any lodge in connection with the 
Association. A member of the lodge leaving the locality of that 
lodge may obtain a certificate entitling him to entrance into any 
other lodge and have his name enrolled there.

The rules for the governing of the local lodges arc those pre­
scribed by the Grand Council of the Workman’s Association.

Generally speaking, initiation into a local lodge makes tin­
man a member of the P. W. Association and entitles him to take 
part in the select ion of delegates to the Council.

The funds of the Grand Council are raised from and through 
the lodge. When a lodge joins the Association there is a fee, 
then there is a percentage of the entrance fee of each member on 
joining and per capita tax periodically on the members of the 
lodge amounting to about 24 per cent, of its income. Then then- 
are also special levies of not more than one dollar per member 
of the lodge, which apparently may be ordered as often as is 
necessary to aid any lodge that may have been compelled to
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N s- strike, the strike having been first sanctioned by the Council.
8 q Then there is a defence fund for which about thirty per cent, of
1912 the income is contributed.

Workmsn'h ** any change takes place on the part of employers injuriously 
Associa affecting the wages or the interests of the workmen being mem 

tkix hors of the lodge, the lodge reports and the Council considers the 
.. r- matter.
MrPlI KBBOIf. .11111 , , . .

----  A lodge shall not go on strike unless sanctioned by a majority
Graham. E.j. (,f legally appointed Grand Council delegates in session as­

sembled.
The lodge or lodges shall not be allowed to enter into any 

contract concerning wages or hours of labour without submitting 
it to the members of every lodge and obtaining the sanction of 
a majority of the memliers of the lodges.

In case of accidents to members involving negligence, the 
Council may appoint a solicitor to watch the case, etc. A mem­
ber dealt with by his lodge has an appeal to the Grand Council.

No person can become or remain a member of a P. W. A. 
lodge who Is a memlier of any other trades union in the same 
locality.

Each lodge holds a charter or warrant from the Grand Coun­
cil constituting the members a lodge. It proceeds in part as 
follows in this case: “Know also by this charter these and all 
who according to the constitution and rules established by the 
Grand Council, may be duly qualified to receive the same, arc 
given right to administer to all the brethren all rights, privileges 
and protection guaranteed them by the constitution and rules of 
Council,” etc.

Further the said pioneer lodge, No. 1, doth promise to act in 
strict conformity to the laws of the Association and in compliance 
with the behests of the Grand Council in default of which this 
charter may he suspended or revoked at the pleasure of this 
Council.

The property of the Association is kept by their trustees 
who are appointed by and report to the Grand Council. The 
property of the lodge, over and alx>ve what is necessary for cur­
rent expenses, to be kept invested by trustees.

The secretary of the lodge shall make out as desired the 
returns required by the Grand Council, which shall embrace tic 
number of members in good standing, the number admitted and 
the iiuiiiIht withdrawn, also the amount of income and expendi- 
tures and the amount of funds held by the lodge, and also a 
return of work done by the lodge during the quarter. The 
Treasurer, Recording Secretary and Financial Secretary shall 
jointly make an annual report to the Trustees of the Council.

By the Acts of 1882, ch. 74, the plaintiffs wore incorporated. 
Ity sei*. 4 of that Act it is founded. Every sulmrdinate lodge
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which may desire to become incorporated may by a vote of two- 
thirds of the members present at any regular meeting decide to 8.0.

1912become so incorporated. And upon a copy of the vote of such
lodge specifying also the name, number and place of location of ----
such .subordinate lodge, and the names of not less than ten of "|>RKMK
the members thereof under the seal of such subordinate lodge 
and the signature of its presiding officer and Secretary of the 
Grand Council, that, such subordinate lodge is in full standing in
the Order, being tiled in the office of the Provincial Secretary, omum. k..i
the members of such subordinate lodge whose names may be in­
cluded in such vote and their associate members of the lodge, 
and such other persons as may liecome members thereof, shall 
lie from the time of tiling such certificate a body corporate for 
the purpose liefore mentioned by the style or name, number and 
place of location thereof.

Cpon the incorporation of every subordinate lodge the real 
and personal property thereof and all debts due thereof shall vest 
in the corporation so established.

The powers of the subordinate lodges to adopt constitutions 
and by-laws whereby the object of its corporation and govern­
ment are subject to the Grand Council.

Upon the dissolution of any subordinate lodge so incorpor­
ated, the property held by it at the time of the dissolution which 
shall not have been disposed of by the lodge in accordance with 
the by-laws, shall forthwith be vested in the Grand Council of 
the Provincial Workman's Association to l>e employed, first in 
the payment of any debts or liabilities of such subordinate lodge, 
and the balance, if any, in such manner as the Grand Council 
of the Provincial Workman's Association may deem best for 
the general interest of the Order in this Province.

In the year 1890 there was special legislation. By the Acts 
of that year. eh. 135, persons therein named ami such other 
persons as are and shall become memlicrs of the bulge hereby 
incorporated according to the rule and by-laws thereof, created 
a body eor|»oratc under the name of pioneer lodge, No. 1. Pro­
vincial Workingman's Association, for the purpose of holding 
the property and managing the affairs of the lodge.

The property real and personal of the lodge, and all debts 
due thereto, are vested with corporation hereby created. ( Power 
to hold real estate not exceeding $10.(KHt. )

( Power to collect dues and to sue and Is* sued. )
Pioneer lodge, No. 1. shall have power to adopt such consti­

tution and by-laws respecting the objects of its incorporation 
mid government as the lodge shall deem necessary, provided the 
same is not inconsistent with this Act or the laws of the Prov­
ince, but such power is subject to the approval of the Grand 
Council of the Provincial Workman's Association.

Then» was reference made at the hearing to the fact that
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“workingmen” is used because of the name of the society in this 
Act. instead of “ workman.M I find that it is the same society 
and that the name is the same. That is a very small slip com 
paratively in this Legislature or in the printing of it.

It appears that in 1908 an amalgamation of the Provincial 
Workman's Association with a Isidy known as the United Mine 
Workers of America was attempted. For this purpose Mr. John 
C. Douglas acted as returning officer to hold a poll on the 24th 
of June, 1908, of the various lodges, and he followed the pro 
eedure for municipal election, so he reports. The total vote stood 
2,8110 for and 2.448 against amalgamation. The members of 
pioneer lodge, No. 1, voted according to his report, 529 for and 

•‘19 against, but the Grand Council was to meet on September 
15th, 1908, and apparently there was a majority of the Council 
against amalgamation. Of course all these proceedings to amnl 
gamatc without legislative sanction were quite irregular and 
absolutely void.

Then the trustees of the pioneer lodge, No. 1. Provincial 
Workman’s Association, did a very improper thing, evidently in 
view of the members seceding going over to unite with body 
known as the Vnited Mine Workers of America. By deed of the 
14th of October, 1908, they proposed to convey to the defendant 
David Colwell, for the purpose of holding said lands and preni 
ises in trust for the trustees on the express condition that he 
should grant and convey them back on demand. The money, 
some $2,753.25, was also transferred to David Colwell in trust 
tor these trustees. This was done in pursuance of a resolution 
of the lodge.

On the 17th of December, 1908, according to the unanimous 
resolution of the lodge, Mr. Walkins, the Secretary, returned tie 
charter and warrant to Mr. MotVatt, the Secretary of the Asso­
ciation, and the lodge thenceforth ceased to perform its function. 
The members proceeded to form themselves into a union of the 
United Mine Workers to exercise its function at the same local­
ity. Indeed this union since that time have occupied the lodge 
room of the pioneer lodge. No. 1, without paying rent to any one. 
Colwell and the other trustees became members of the union and 
tin* fund of $2,745.25 has been reduced to $2,(»04.09 for insur 
a lice, premiums, taxes and repairs on the lodge building. They 
claim the right to divide the property of the pioneer bulge now 
in Colwell’s name, among the members of the lodge at the time 
of the surrender of the charter. The defendants are the three 
trustees, the treasurer and guardian of the lodge and the person 
to whom tin* property has been improperly made over.

From authority which I cited iu the case of the Equity /.#«/</#. 
No. 11, Provincial Workman's Association v. McDonald, 8 East. 
L.R. 421, I think it is clear that this property is impressed with 
a trust, and the very last tiling that a trustee or a fiduciary is
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allowed to do is to transfer the trust property. It was a breach 
of trust. That was hardly disputed at tin* hearing. In the ease 
I have just mentioned there was a majority vote only of the 
mendiera to dissolve the lodge and there was a minority still hold­
ing on. ami all that was necessary to do was to restore the pro­
perty to the lodge; and if there was any lodge still in existence, 
in this ease 1 think with tin* action framed as it is, the lodge 
being a defendant, the plaintiff could have asked to have the 
property restored to the lodge, when from its action it cannot or 
will not ask to have it restored to itself. But as I shall presently 
shew. I think the lodge is not now in a position to have the pro­
perty restored to it.

This trust property' cannot Ik* withdrawn and divided up 
among the members. The other members of the Association have 
an interest other than tlios»* members in the ordinary course, 
contributing much of the money which was spent to acquire the 
lodge property.

I have already' quoted from the constitution extracts which 
shew that su -h lodge is absolutely a subordinate lodge, as the 
name imparts. It has not codent existence. It is alto­
gether ct to tin* Association acting through the Brand Coun­
cil. It is an agency of the Association and cannot exist separate 
from it. Tin* members of tin* bulges are members id* the Asso­
ciation, ami the mendiera of one bulge participate in tin* benefits 
and share the burdens of other lodges through the action of tin 
Brand Council acting for all. It is the executive.

While a certain percentage of the lodge collections goes per­
iodically to the Brand Council bmnise it has necessary expenses 
and immediate use fo« funds ( it has mi other source of revenue . 
all the money except what is necessary for current expenses of 
the bslgi-s and invested by the lodge, are really funds st«m «I for 
the emergency of a strike by any lodg«* or bulges concerned. 
They are held to Is- called up by special levies, ami Mr. Moffatt 
said the funds are generally kept for strike purpose and work 
along that line; a «id no doubt a very large sum is required to 
maintain the workmen when they go on a strike.

Special levies must fall on their invested funds and they do 
not depend only on fresh collections from the inemluTs. Mr. 
Moffatt mentions a ease where they used all their funds ami 
mortgaged their halls. Take the $7,000 sent to the Xpringhill 
men—this very lodge when on strike. No one snggi*sts that it 
was a fresh collection from the members. As the bulge dues 
«•«insist of money deducted from the wage of the workmen, de­
pendence could not lie placed on fresh collections alom* to sup­
port a large Ixxly of miners on strike.

The lodge is not allowed to go on strike without «ihtnining 
permission of the gctmral liody for this very reason that all will 
have to share the burden. And s«i the object of the bulges is

Work XI in's 
Associa-

Mrhinsox.
flraham. E.J.
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become incorporated and thus have a separate corporate exist­
ence, yet in the contingency mentioned its property should, not­
withstanding incorporation, revert to the Grand Council. I 
expressly refrained from deciding this point in the ease already 
mentioned because it was not necessary to do so.

First. I think that the lodge was properly incorporated under 
the Act of 1882.

There was tiled with Provincial Secretary. December 2. 1882, 
which purported to lie a copy of the vote of the lodge, and it 
was under the seal of the lodge and the signature of its pre­
siding officer and its Secretary. The statute does not require a 
certified copy and gives no authority to a certificate to that effect. 
It was to Ik* under the seal. After the presiding officer’s signa­
ture are the letters M. W., which no doubt stand for Master 
Workman, which according to the by-laws referred to in the 
Legislature and in the legislation itself, is the title of the pre­
siding officer. Then then» is the certificate of the Grand Coun­
cil under the signature of the Secretary and the seal of the Grand 
Lodge, that the lodge is in good standing in the Provincial Work­
men *s Association.

Going back to the vote itself, the fact that it was a unanimous 
vote at a regular meeting of the lodge would be a compliance 
with the statute requiring a vote of two-thirds of the members 
present at any regular meeting. The fact that the expression 
“unanimously agreed" is used instead of “decided" is. 1 think, 
immaterial that the lodge Isvome incorporated as per statute

The name, number and the place of location, namely. Spring- 
hill, are specified, and tin* names of not less than ten of the 
members are given and members of pioneer lodge written after 
these names.

Surely it was presumably at least a good de facto corporation 
not to lie questioned except by a direct proceeding and sufficient 
to meet the description of sec. 7, “A subordinate lodge so incor­
porated.” This special Act did not, in my opinion, create a new 
eor|H>ration. There was no new organization under it. There 
were not two corporations after that. It did not repeal or 
destroy the old charter. The English case cited in MilUr v. 
English, 21 N.J.L. 317, is Colchester's Corporation v. Scabcr, 
1 Burr. 1866. The Court says whenever a corporation 
accepts a new charter, it remains to every intent and pur­
pose as it did Ik*fore, though the name In* altered ; referring 
to Haddock's Case, T. Raym. 439, where it is said that the new 
charter does not merge or extinguish any of the ancient privi­
leges, but the corporation may use them as liefore. And to the 
same effect is Rex v. l'as man, 3 T.R. 199, and opinion of Lord 
Kengan 241. These are, it is true. cas«*s of Royal charters of
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N. S. incorporation, but the same principles apply whether the removal 
g c is by a Legislature or by a general Act of incorporation : Angel 
1912 and Ames on Corp. 513. The question of identity, that is. 
—- f whether the new Act creates a new body politic or corporate, or 

^Associa-8 mercb' reviews an old one, is one of the intentions. To ascer 
tiov tain whether a charter creates a new corporation or merely con 

'*• tinucs the existence of the old one, we must, says Story, J., look 
Mol HKBsoff. to t|u, ^erni8 nnd give them a construction consistent with tin* 

Graham B.J. Legislature’s intent and the intent of the corporators. I am of 
the opinion, and I so find, that the special Act did not create a 
new body corporate, but if there were any defects in the old 
corporation, cured them and continued its existence, adding 
larger powers.

By the special Act 1890, eh. 135, sec. 4, it is clear that it 
remained a subordinate lodge subject to the Grand Council of 
the Provincial Workman’s Association. Its constitutions and 
by-laws are those I have been citing from. It did not, by passing 
this Act, cut itself adrift from the provision providing for a 
revesting of the property to the Council.

There is no repeal of the legislation as it applies to this lodge 
creating that liability attached to the property to revert. In my 
opinion this lodge answers the description of a subordinate lodge 
so incorporated.

Then it is contended the contingency has not happened; that 
a dissolution has not taken place, and the common law is cited 
as to what constitutes the dissolution of a corporation. Cer­
tainly if a proceeding is necessary to have the dissolution deter­
mined in law, that has not taken place.

I notice that this statute has been copied from older statutes 
of the Province, to enable divisions of the Sons of Temperance, 
later lodges of the Order of Good Templars and Orange Lodges 
incorporations, and the same words “upon the dissolution” are 
used. I think it never could have been intended in the case of 
these bodies, some of them possessing no doubt very little prop­
erty, that there must In* such facts existing as would, at common 
law constitute a dissolution of a corporation at common law, 
and a proceeding on the part of the Crown to effect that dissol.i 
tion. The word “dissolution” was rather, I think, used in a 
technical sense pertaining to lodges. It is always a dissolution 
of the lodge or of a division which is spoken of.

When the body surrenders its charter or warrant to the 
supreme body and is no longer tributary thereto, and the mem 
hers permanently cease to perform the functions of the society 
and disorganize so that it cannot elect oftieers or restore itself, 
that would Ik* regarded as a dissolution of a lodge. The sur­
render of its charter to the supreme society is like the surrender 
of a charter granted by the King to the King. That would be a
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reasonable construction of the expression. Otherwise the provi­
sion would be practically useless in the case of these lodges. 
Apparently that is the view taken in one of the cases I have 
cited.

In State Council, Order of United Mechanics v. Sharp, .‘18 
N.J.K. 24, a subordinate charitable association was incorporated, 
chartered and organized under the powers and regulation of the 
Gemval Council of tin Association. One of the provisions of the 
charter was that if it should dissolve, its charitable funds should 
be paid over to the General Council and be held or disbursed by 
the latter.

The Subordinate Council voluntarily disbanded, surrendered 
its charter to the General Council, and under a resolution divided 
all of its effects among its members then in good standing. It 
was held that the General Council could recover back the money 
so distributed. The Chancellor said that the Sulsirdinate Coun­
cil was incorporated. This does not affect the right of the com­
plainant to recover the money received by the defendants. The 
complainant has the right to follow the trust funds into the hands 
of the defendants.

Delaware Council was in fact dissolved. It formally dis­
banded, divided up its fund among its members, and surrendered 
its charter. That was a dissolution. Hut if that is not the cor­
rect view and there must lie a proceeding on the part of the 
King to dissolve the corporation, that view by no means n-quires 
the dismissal of this action. The defendant's counsel suggested 
that the company might be wound up under the Provincial Act. 
Whatever may be said about that proceeding, it was not open to 
the plaintiff. In my opinion it is not a contributory. Hut 
whether it is that, or a proceeding on the part of the King </i/o 
warranto, or something cist* (apparently there is scire facias in 
the Province for such a purpose) the right of the plaintiff is 
now tixed and to them the residue of the assets in the end must
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The former memliers of the lodge cannot possibly under the 
constitution, rules and by-laws, restore it and its connection w ith 
the plaintiff. They can not get back into the shell which has 
been over three years empty. I am not going into details which 
constitutes the impossibility. In this view the plaintiffs having 
the reversionary interest are entitled to all,the necessary relief 
to preserve that interest so that it may lie realized. As I said, 
there has lieen a breach of trust. The property has been trans­
ferred and the defendants were parties to it, and that trust pro­
perty must be followed.

The term of office of the trustees and of the otlieers defendants 
has now no doubt expired under the rules, and there have been 
no re-elections. I suppose declarations could lie made, most of 
them in the terms asked for in the statement of claim excepting
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in so far as they imply that a dissolution of the corporation in 
law has already taken place. Necessary amendments are granted, 
but the effective remedy necessary now is a receiver and I direct 
that a receiver he appointed to get in the property funds in tin- 
hands of Colwell, and the further consideration will he ad­
journed.

The appeal was dismissed.
C. J. Burchell, K.C., and J. L. Balaton, in support of 

appeal :—There never was a dissolution in law or otherwise, nor 
did the trial Judge give a declaration of dissolution as plaintiffs 
asked in their statement of claim. Neither was there a breach 
of trust on the part of the trustees to warrant the appointment 
of a receiver. Any association incorporated by the Legislature 
can only he dissolved by the authority of the Legislature which 
incorporated it or has authority over it: Chitty’s Blackstone 48:t, 
4S4 ; Clarke and Marshall on Private Corporations, vol. 2, p 
831 ; Beach on Receivers, pars. 421, 426; Parker and Hamilton 
on Company Law, p. 413; R.S.N.S. 1900. eh. 129, secs. 3 and 65; 
Be The Halifax Yacht Club, Ritchie’s Eq. Dec. 475; Acts of 
1882, secs. 5 and 7. The new corporation has absorbed the old 
one. The new property was all acquired by the new corporation. 
So long as pioneer lodge was in full standing the money and 
property in dispute could not be called for by the Grand Council, 
and the breaking up of the lodge did not place them in such a 
relation to the Grand Council as to create a trust. On the sub­
ject of reincorporation: Thompson on Corporations, vol. 1, sec. 
256. There may be a right to have the funds divided among all 
the late members of pioneer lodge: Challinor v. Masker y, 11899 J 
2 Ch. 184. 68 L.J. Cli. 537 ; Be Lead Company Workmen’s Bund 
Society, 73 L.J. Ch. «29.

II. Mellisli, K.C., contra :—The pioneer lodge was holding the 
property as trustees for the Grand Council. The lodge having 
been dissolved, the Council takes the property for the benefit of 
the whole Order. The word “dissolution” in the statute means 
simply the breaking up of a lodge, and does not involve Un­
winding up of a corporation. There was no change in the 
organization of the lodge after the passage of the Act of 1890.

J. L. Balston, replied.

The judgment of the Court was delivered by 
Russell, J.:—The facts of this case are so fully set forth in 

the judgment appealed from that I shall only epitomise them 
briefly in this opinion.

The Provincial Workmen’s Association consists of a number 
of lodges in various parts of the Province, or of the members 
of the various lodges ; it makes no difference which for the pur­
pose of this appeal. The scheme of incorporation is that a Grand
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Council, which is the governing body of the Association, was 
incorporated by Act of the Legislature in 1882 “for the purpose 
of managing the pecuniary affairs of the Association” and for 
the promotion of the objects of the Association. Sul»ordinn1e 
lodges might become incorporated upon the vote of two-thirds 
of the members present at a regular meeting, ami amongst other 
conditions the tiling in the office of the Provincial Secretary of 
a certificate of its good standing over the hand of the Secretary 
of the Grand Council. The Grand Council has power to adopt 
such constitution and by-laws for its government and subordinate 
lodges (sic) as the lodges shall deem necessary not being incon­
sistent with the Act or laws of the Province, and such subordin­
ate lodges are to have the like powers subject to the approval of 
the Grand Council. There is a little confusion of idea manifest 
in this provision, but the general purpose of maintaining the 
subordinate position of the lodges is sufficiently indicated never­
theless. Upon the dissolution of any subordinate lodge its pro­
perty not theretofore disposed of by the lodge in accordance 
with its by-laws is to be forthwith vested in the Grand Council to 
lie applied, first, in payment of any debts of the subordinate 
lodge and the balance, if any, in such manner as the Grand 
Council of the Association may deem best for the general inter­
ests of the Order in the Province.

Pioneer lodge. No. 1, of the Association, was incorporated 
under the provisions of the above cited Act, and although the 
validity of the proceedings seems to have been attacked in the 
trial before Mr. Justice Graham, no point was made of that sort 
on the argument of the appeal. But in 1890 an A t of incorpora­
tion was passed by the Legislature which, it was contended, 
created a new juristic person with a new name. The only ground 
for this contention is what seems to have been a clerical mistake 
in the sulwtitution of the term “workingmen” for “workmen” 
in the name of the corporation. The fourth section, conferring 
power to adopt a constitution and by-laws, expressly states that 
the exercise of this power is to lie subject to the approval of the 
Grand Council of the Provincial Workingmen's Association, 
meaning obviously the body incorporated by the Act of 1882, 
end shewing clearly that the Act of 1890 did not create any new 
corporation, but merely continued the corporate existence of the 
sulKinlinate body under the new provisions, in so far as they 
were new, contained in the Act of 1890.

There was no new organization of the lodge under the Act 
of 1896. The lodge continued its work with the old organization 
and treated the Act as a mere continuation of the existing in- 
<-or|Hiration.

Sec. 2 of the Act vests the real anil personal property of the 
lodge in the corporation ‘‘created” by the Act, and provides
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that the corporation may inter alia “sell, mortgage, lease, convey 
or otherwise dispose of the same for the benefit of the lodge.”

Sometime in or before the year 11)08 a movement was started 
to amalgamate the Provincial Workmen’s Association with 

"associa-S an°ther body, the United Mine Workers of America, and a poll 
tiox was held which was without statutory authority and was, of 

MoPhfrson course’ a wholly unofficial and informal proceeding. The result
___ ‘ ' was that a majority of the members who voted favoured the

Bawn. j. amalgamation, but eighteen of the lodges voted against amalga­
mation, while only seventeen voted for it, and the lodges all 
having, I suppose, the same representation on the Grand Council, 
the vote of the latter body was opposed to the amalgamation. 
Pioneer lodge voted by a large majority in favour of the amal­
gamation, 539 for and only 39 against, with 6 rejected votes. 
The poll was held on June 24th, 1908, and the result announced 
by the returning officer on July 6th.

The vote of the Grand Council I infer was taken at the meet­
ing in September, 1908.

In pursuance of the policy adopted by the lodge, as I have 
no doubt, and for the purpose of carrying out a policy of seces­
sion, the trustees of the lodge in October, 1908. conveyed the real 
estate to one David Colwell in trust for the grantors and on the 
express condition that the grantee should grant and reconvey the 
said lands and premises to the said McPherson, Blue and Ross 
(the trustees who conveyed to Colwell), their successors and 
assigns on demand. The money of the lodge, amounting to up­
wards of twenty-seven hundred dollars, was also transferred to 
Colwell on the same trust. The lodge shortly after, in December, 
1908, by unanimous resolution, returned its charter to the Secre­
tary of the Association, and its members proceeded to form them­
selves into a union of the United Mine Workers.

For the reasons given in the judgment appealed from I have 
no doubt whatever that the proceedings taken were wholly ultra 
vires and void, that the property, both real and personal, was 
impressed with a trust for the benefit not only of the lodge in 
which it was vested, but for that of the members of the Associa­
tion at large. The lodge was incorporated under the provisions 
of the Act of 1882 as a subordinate lodge of the Provincial 
Workmen’s Association, of which the governing body was and is 
the Grand Council of the Association incorporated by that Act. 
The special Act of 1890, while changing the name, probably 
through a clerical accident, acknowledges the authority of the 
Grand Council. It is true, I assume, as Mr. Ralston argued for 
the appellants, that the contributions of the lodge to the Grand 
Council were fixed and have been duly paid, so that nothing is, 
or at least nothing was at the date of the resolution disposing 
of the property, due from the lodge to the governing body of 
the Association. And the 11th article directing that all moneys
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over and above what is required for general purposes shall be 
placed on deposit in the name of such persons as the Council may 
direct, applies, I think, notwithstanding Mr. Mvllish’s contention 
to the contrary as 1 understood it. only to the moneys derived 
from the contributions from the lodges and in the hands of the 
Grand Council. But the following articles shew that one of the 
chief purposes of the organization is to accumulate funds for the 
purpose of maintaining members of lodges on strike, and they 
contemplate united action and a common interest throughout the 
Association in any strike entered upon under the sanction of the 
Grand Council, acting in this respect for the Association. For 
this purpose the Grand Council may enforce a levy of not more 
than a dollar per member to aid any lodge that may be forced to 
strike, and as there is no direct connection Ix-twcen the Grand 
Council and the individual members, see. - of article 14 provides 
that the lodges are to pay the levies made on the membership. 
A lodge in arrears for any contribution forfeits its claim upon 
the Association for assistance. Among the rules established by 
the central authority for the government of the subordinate 
lodges is one which expressly says that the balance of the monthly 
dues paid in after deducting certain percentages shall go to the 
defence fund, which I understand to mean a fund for the pur­
pose of enabling the Association to hold out at any point at 
which its members arc involved in a labour struggle. 1 cannot 
find that the obligations of the subordinate lodges in tills respect 
are anywhere very distinctly defined, but the common purpose 
is so clearly contemplated and the common obligation so fully 
although it may he indefinitely recognized, that I cannot imagine 
it would be other than a breach of trust for any lodge to hand 
over its funds or other property to a rival organization of which 
no member of the lodge could become a member without for­
feiting his membership in the Association. The conveyances and 
transfers referred to would enable the nominees in the convey­
ances to carry out this design and there can he no reasonable 
doubt that they have been made for that purpose.

There seems to be no minority left to continue to constitute 
a lodge in accordance with the Act of incorporation. The lodge, 
as has already been stated, by unanimous resolution returned its 
charter to the Secretary of the Association, and I incline to think 
that under those circumstances, even if there were nothing in 
the Act of 1882 expressly providing for the case of a dissolution, 
the conditions would warrant the appointment of a receiver. In 
Cv ans v. Coventry, 5 DeG.M. & G. Dll. Lord Justice Turner
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1 cannot accede to the argument that a breach of trust is not a sufli- 
cient ground for thu interference of the Court by the appointai of a 
receiver ... It in admitted that funds have l>oen lost of which it was
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N. S. tho duty of tho defendants to take care. That loss is prima facii
“~~ evidence of a breach of the duty of the defendants, sullicient to autli

orize the interference of the Court by the appointai of a recel ter.

Workmen's There has been in this ease not merely a loss of funds by a 
Associa- failure in the performance of a duty by the defendants, but a 

T,ox direct and intentional breach of trust in the deliberate transfer
McPherson. °* ^,0 property of the subordinate corporation in which the

---- Association at large, represented by the governing corporation.
ituweii, j. juus fln interest. Apart, therefore, from any question as to u 

dissolution of the subordinate corporation, I should consider the 
case a clear one for the appointment of a receiver.

Hut it is not necessary to so decide, and I do not pursue tin* 
inquiry. I agree entirely with the learned trial Judge that there 
was n dissolution of the lodge by the surrender of its charter in 
the sense in which the term is used in the Act of 1882, and that 
a receiver could properly be to get in the property for
the purposes to which it is to be devoted under the provisions of 
the Act.

I therefore think that the appeal should be dismissed with 
costs, subject to the question raised as to the costs of or against 
the parties joined as defendants, who were merely joined as 
officers of the lodge, and who, I suppose, it is contended have 
as such no interest in the proceedings. The plaintiffs are also 
entitled to the relief sought in the statement of claim.

A pi>val dismissed.
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BEDARD v PHOENIX LAND & IMPROVEMENT CO. 
and DROLET.

(Quebec Court of Ilevicw, Tellier, Archibald, and Herder, .7.7.
Montreal, November -2, 1912.

1. Corporations and companies ($ IV (l 2—111)—Powers ok president—
Rioht op notary public to pass a deed as notary in which
COMPANY IS A PARTY—EFFECT OK ITS REGISTRATION.

A notary public holding the position of president of nn incorporated 
company is not competent to pass u deed in his capacity of notary 
whereto such company is a party; and the registration of such deed is 
ineffective if registration is made of it as if it were an authentic deed.

2. Contracts ( $ III C—23flr)—Validity and epfect—Both parties en-
TEKtNO INTO CONTRACT FROM IMMORAL MOTIVES.

Where both parties enter into a contract from an improper and 
immoral motive, then that motive becomes the real cause of the con 
tract and the contract is illegal.

Lottery ($ II—.1)—What constitutes—Sale ok iajts—Deed to cover
CONDUCT OK A LOTTERY.

A deed of sale intended as a blind for the purpose of running a lot­
tery in subdivision lots, is illegal and null ami cannot be opposed to a 
subsequent botul fide purchaser of these lots from the original owner, 
although it has been registered.

A54C
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Appeal by the defendant company from the judgment of 
the Superior Court. St. Pierre, J., rendered at Montreal on 
March 14, 1911, maintaining with costs the plaintiff's petitory 
action to obtain possession of land sold to him by the mis-en- 
cause and occupied by the defendant. 

f The appeal was dismissed.
Paul St. Ocrmain and Aimé Geoff rion, K.C., as counsel for 

the plaintiff, respondent.
J. Adam. K.C., for the defendant, appellant.

The opinion of the majority of the Court was delivered by
Archibald, J. :—The defendant company was incorporated ArrhiM.i. 

in 1904. and its powers were expressed to be “to buy and sell, 
exchange and deal in and distribute immovable property.**
Until 1905, this company did nothing.

On the 28th June, 1905, by an authentic act passed before 
Dupuis, notary, the mû-cn-cause Drolet sold to the defendant 
140 lots of land for the price of #3,750, stated in the deed to 
have I teen paid cash, and this dew! was en registered on the 
10th July, 1905. No cash was paid, but promissory notes were 
given for port and shares in the defendant company for the 
remainder, but no hypothec was taken.

This was the only property this company ever Isiught.
The plaintiff obtained a deed of the same property from 

the same mis-in-causc on the 18th November. 1907. which deed 
was also registered, and the plaintiff, purchaser under that 
deed, now takes a petitory action against the defendant to eject 
it from the occupation of the property.

The defendant pleads the earlier deed to it and the registra­
tion of that deed.

The plaintiff answers that the defendant’s deed was alto­
gether null lieeause, in the first place, it was passed before 
notary Dupuis, who was, at the time, the president of the com­
pany defendant, and, being interested, could not pass an authen­
tic deed ; secondly, lieeause the pretended deed of sale of the 
property by Drolet to the defendant was made for the pur- 
pi we of enabling the defendant to engage in a lottery business, 
which is illegal, and was in fact so used, plaintiff alleging that 
the plan of the defendant was. that certain persons holding 
stock in the company defendant, should have the right to make 
certain drawings of the lots in question, and that the moment 
such drawings were made the lots were again redeemed by the 
payment of money, so that the lots always remained in the pos­
session of the defendant, and plaintiff prays that, as far as is 
necessary, that deed should la* set aside.

The parties disagrn* as to the effect of the proof. The de­
fendant urged that the weight of the proof rebuts any pretence 
that, at the time of the side, it was intended to use tin* property 
for lottery purposes. Tin* mis-< n-cause swears that, when the
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sale was made, it was intended to be used for the purpose of ;i 
lottery. One Thibeault, the secretary-treasurer of the defend­
ant, swears that a lottery was never spoken of or thought of 
until about a month after the sale in question, and the presi­
dent of the company, who is also the notary, swears that he 
never heard the matter spoken of. Negotiations were between 
the secretary-treasurer of the company and Drolet, the mis-en- 
cause, and Thibeault, at the time of the sale, gave to Drolet, the 
vendor, a contre-lettre by which he promised to retrocede the 
140 lots lxiught “if the company was forced for one reason or 
another to discontinue business, and then payments made on 
account of the two promissory notes would be reimbursed.”

Plaintiff claims that this contre-lettre comes very much in 
aid of the evidence of Drolet as to the intention of the parties 
at the time. If the property had been bought for the purpose 
of what was the ostensible business of the company, namely, 
trading in real estate, a clause such as that in the contre-lettre 
providing for the return of the lots to the vendor if the com­
pany should he forced to discontinue business, would be of little 
or no effect inasmuch as it would be likely that the lots would 
have been promptly disposed of in accordance with the defend­
ant’s idea of the scope of its business; but if. on the other hand, 
the lots were intended to be held by the defendant as a sort of 
blind for the operation of a lottery in which lots should be 
drawn and then redeemed in money according to a practice 
which has been very prevalent in other branches where lotteries 
have been conducted, then the agreement to retrocede would In- 
more reasonable. Then again, the words “forced to discontinue 
business” would seem to indicate that the possibility of such 
an event happening was in the minds of the parties.

If we assume that that referred to the lottery in question, 
it would reasonably be in their minds, because naturally they 
might be forced to do so by criminal prosecution, which, as a 
matter of fact, happened shortly afterwards and defendant 
pleaded guilty. The defendant also says that Thibeault, 111 
secretary-treasurer, gave the contre-lettre in question, but that 
he never submitted it to the board of directors of the defend 
ant. It seems to me that this is really of little importance. It 
constituted part of the contract between the parties. The de­
fendant never did any other business than this lottery business. 
It did transfer to the vendor Drolet its shares; it did admit 
Drolet to drawings in the lottery, and I think that it is an easy 
presumption and one which the Court ought to make, that, 
from the beginning, the defendant intended to do what it sub­
sequently did, that is, conduct an illegal lottery.

Now, that being the case, and Drolet, the vendor, himself 
admitting that that was the cause of the contract in his mind, 
it would seem that the contract was absolutely null. I agre.
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that there is quite a difference between the motive of a con- 9UE 
tract and the cause. But where the motive of a contract is a ^ 
motive in the mind of one of the parties and not in the mind of 1912

the others, even if illegal, it does not render the contract void. ----
But in this instance, where the motive is in the mind of both Bedard

parties to the contract, is made for that purpose, then it become1» Phoenix 
the cause of the contract and the contract becomes illegal. Land, etc.,

T am of opinion that the judgment appealed from is well
founded. Apart from that, it strikes me, though not pleaded Archibald, j. 
in argument, that the notary, president of the company defend­
ant. could not, under the law, act in his capacity as notary in 
such a way as to produce an authentic deed. But it is said that 
it would be a good deed as a private writing. Supposing that 
to be the case, its registration would not be a good registration 
if it was not authentic, so that the registration of the plaintiff’s 
deed would be found to prime that of the defendant, and from 
that point of view also, plaintiff would have the right to judg­
ment. I am of opinion that the judgment of the Superior 
Court should be confirmed.

Mercier, J., dissented.
Appeal dismissed.

CARRUTHER8 v. THE NOVA MOTOR CO.
(Decision No. 1.)

Nova Scotia Supreme Court, (Iraham, A'.,/., and Menu her, Drystlalc, and

N.S.

8. C. 
1912

Ritchie, JJ. December 20, 1912. ____
1. Jvry ($ I D—31)—Rkuit to trial by—.Jury notice—Pleadinus rais Dec. 20. 

I NO QUESTIONS op pact.
Where important questions of fact proper to lx- determined l»y a 

jury are raised upon the pleadings, a party who has given a jury 
notice has a prima facie right to have the case so determined, and an 
order made, notwithstanding such notice, setting the case down for 
trial without a jury, will be set aside.

ISturratt v. Dominion Atlantic R. Co., 5 D.L.R. 1141. 4(1 N.S.R. 272.
followed.)

Appeal by the plaintiff from the order of Russell, J., made statement 
at Chambers, setting the cause down for trial without a jury, 
notwithstanding the jury notice given by plaintiff.

The appeal was allowed.
It’. F. O'Connor, K.C., in support of appeal :—The action Argument 

was one in which plaintiff had the right to a jury : Clairmonte 
v. Prince, 30 N.S.R. 258 ; Unicom v. Hisclcr, 44 N.S.R. 287 ; Col­
onial Investment Co. v. Ledbetter, 40 N.S.R. 504; Starralt v.
Tin Dominion Atlantic II.. 5 D.L.R. 641, 46 N.S.R. 272. There 
were questions of fact to bo determined in the cause ns alleged 
ill plaintiff’s statement <4 claim : Hunt v. Chambers, 20 Ch.D.

44—8 D.I..R.
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If S. E. P. Allison, contra :—The action is an equitable one and
8. C. 
1912

one that could not have been brought at common law : R.S.N.S. 
1900, ch. 142, sec. 4. As to procedure nt (’hambers : finiront v.

----- Hitelcr, 44 N.S.R. 287. There is a difference between the pro
Cabrm iiebb ce(jure in a common law and an equitable action : Colonial Invest 
Thk Nova went Co. v. Ledbetter, 40 N.S.R. 504. An equitable action nm>
Motor Co. 

(No. 1.)
be tried by a Judge without a jury: (Iran v. Hardman, 28 N.S.R. 
235; Mangan v. Metropolitan Co., [1891] 2 Ch. 551 ; Huston v.

Argument Tobin, 10 Ch.D. 558.

Hit. hie. J.

The judgment of the Court was delivered by
Ritchie, J. :—This is an appeal asserted by the plaintiff from 

an order setting the case down for trial at Chambers, notwith­
standing a jury notice. This is in effect the same as setting aside 
the jury notice. The most important questions of fact raised by 
the pleadings are

(a) Was one Slipp on or about the 17th of October, 1910, a 
person in insolvent circumstances as defined by see. 2, sub-see. 
(a) of the Nova Scotia Assignments Actf

(b) Was he then known by the defendant company to be in 
such circumstances?

(c) Was a transfer made by Slipp to the defendant company 
made with the intent to give an unlawful preference ?

There are other questions of fact raised, but I think those 
which I have stated are sufficient to shew that the plaintiff has a 
prima facie right to have his case tried by a jury if he so desires. 
There is absolutely nothing in Mr. Allison’s affidavit to meet the 
prima facie case which I think the pleadings make for the plain­
tiff. The case recently decided of Starratt v. Dominion Atlantic 
Railway Co., 5 D.L.R. 641, is an authority supporting the plain­
tiff’s contention. I adhere to the view which I expressed in that 
case and it is not necessary for me to repeat it here.

The plaintiff’s appeal in my opinion should be allowed with 
costs, and that the plaintiff have the costs at Chambers.

Appeal allowed.

if. 8. CARRUTHERS v. THE NOVA MOTOR CO.
(Decision No. 2.)

s. a
1912 Nova Scotia Supreme Court, Graham, K.J., and Meagher, Russell, amt 

Drysdale, JJ. December 20, 1912.

Dec. 20. 1. Election or remedies ($ I—«)—On trial—Mistake—applicability 
or N. 8. Order 34, it. 24.

A party cannot with full knowledge of all relevant facta and with a 
choice of two courses open to him, elect to adopt one of auch courues 
and then invoke the id of Nova Scotia Order 34, rule 24, to avoid 
the consequences of a mistake in his ejection, as that rule does not 
apply to a case where a party present at a trial elects for one reason 
or another not to take part in it, but is intended to cover cases of 
inadvertence, neglect or accident, etc.
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Appeal from the following judgment of Ns-
Ritchie, J. :—In this case I am asked to open up the judg- s.c. 

ment which has been regularly obtained by the defendant com- 191:5 
pany, and am referred to O. 27, r. 14. and O. 34, r. 24. tMevriiras

The trial of this ease was postponed from time to time in 
consequence of the absence from the city of Mr. O’Connor, he Tins Nova 
having the conduct of the action for the plaintiff and also being
a witness on his behalf. The ease was finally set down by Mr. -----
Justice Drysdale for trial on the 4th of October. On that day Rllchle 1 
Mr. O’Connor appeared, declined to take any part in the trial, 
and stated that he intended to rely upon an appeal which he had 
asserted from the order setting the ease down for trial. It now 
appears that when Mr. O’Connor took this position he was under 
a misconception as to the effect of rule 23 of order 34. In 
other words, he made a mistake of law, and was under the 
impression that if Mr. Allison went on to judgment it would be 
irregular and the judgment would be set aside. He had a legal 
right to adopt this course. lie was looking for strict law. But 
if in taking this course he is wrong in his law, I think he must 
take the consequences.

This, under all the circumstances, Is a case in which I do not 
think I would lie justified in granting relief on the ground of 
mistake of law.

The application is refused with costs.

W. F. O'Connor, K.C., in support of appeal:—0. 27, r. 14; Argument 
0. 34, r. 24; An. l*r. 1913, p. 591, and eases referred to; King 
v Bandsman, 26 W.R. 669; Wright v. Hills, 60 I, T I* 887 : Bur- 
goinc v. Taylor, 9 Ch.D. 1; Ryan v. Fish, 9 P.R. (Ont.) 458,

K. V. Allison, contra:—The judgment was perfectly regular 
and there was no reason for opening it up. The Judge below 
had a discretion and no appeal should be allowed unless his dis­
cretion was exercised upon a wrong principle. Where there is 
a statutory limit within which a thing must be done, as where a 
writ is issued and is not intended to be served until a certain 
event happens, it is not considered as having lx*en issued until 
it is served: Hekla Fire Ins. Co. v. Schrocder, 9 III. App. Rep.
473.

The judgment of the Court was delivered by
Russell, J.:—This cause was set down for trial before a B'wn.j. 

Judge at Chandlers at the instance of the defendant, who had 
succeeded in having the cause set down after a nundier of ad­
journments at the instance of the plaintiff. On the day ap­
pointed counsel for the plaintiff appeared and stated that he 
would take no part in the trial, hut would rely on an appeal
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outstanding from an order that the cause should be tried with­
out a jury, notwithstanding plaintiff’s notice that a jury would 
be required. It appears from the affidavit of plaintiff’s counsel 
that when be so determined not to take part in the trial he was 
under the impression that the burden of proof was on the de­
fendant, and that defendant would have to begin. It is agreed 
that he was mistaken on this point, that the burden was on the 
plaintiff, and that so far as this point is involved the judgment 
is perfectly regular.

The defendant nevertheless asks to have the judgment set 
aside under 0. 34, r. 24. I do not think it can be possible 
that this rule applies to a case where a party being present at 
the trial deliberately elects for one reason or other not to take 
part in the trial. I should suppose the rule to be intended for 
eases of inadvertence or negligence or accident of some kind, or 
it might possibly be that if a plaintiff failed to appear owing to 
some misapprehension of fact relating even to the merits, or 
affecting the fortunes of the cause, the rule could be invoked. 
Rut it seems contrary to principle that a party can, with full 
knowledge of all relevant facts and with two courses open to him, 
elect to adopt one of those courses and afterwards invoke this 
rule to avert the consequences of his wrong choice of courses 
consequent upon his mistake of law. I must reluctantly agree 
with the decision of the learned Judge at Chambers. The appeal 
should be dismissed with costs, but the Court having decided on 
another appeal, that the defenda s entitled to a trial by jury 
the judgment obtained by the plaintiff will, of course, be set 
aside.

Appeal dismissed.

mckenzie v. township of chilliwack.

Judicial Committee of the Privy Council. Present : Viscount Haldane, L.C., 
Lord Atkinson, Lord Shaw of Dunfermline, and the President of tin 
Probate, Divorce and Admiralty Division (Sir S. T. Leans). Octubtr

1. Evidence (g II H 1—265)—Negligence»—Burden oe- proof—Establish­
ment Or LIABILITY OF MUNICIPALITY FOB INJURIES TO INMATE OE’

In" an action against a municipality for neglect to take precautions 
against fire whereby the death of a prisoner resulted while occupying 
a wooden cell after his arrest, it is incumbent on the plaintiff to <- 
tablish, by the burden of proof, that the deceased’s death was caused 
by the defendant’s negligence, from a negligent act or omission, to 
which the death of the deceased can lie attributed and traced; and if 
there is no direct proof of negligence, and the circumstances proven 
are equally consistent, the absence of negligence as with its existence, 
the hurdei has not been sustained by plaintiff, and a recovery cann<*t 
!•«• had.
[Wake/in v. South Western R. Co., 12 A.C. 41, applied.]

ZZ
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2. Jails (8 I—1)—Injury to inmates—Liability of municipal corpora­
tions—Multifarious DUTIES OF PF.ACE OFFICKR.

Where a small rural community allowed it* peace olllcer to comlfine 
also the duties of several other officer*, and, a* such pence officer, In- 
placed a prisoner in the lock-up, which three hours afterward* burned 
up, and in which lire the prisoner lost hi* life, all during the absence 
of the peace officer, who was attending to other duties, it was not un­
reasonable on the part of the municipality to permit it* peace officer 
to attend to tlie duties of other offices which he held, and it was not 
the duty of the municipality to keep said officer or any one else in 
constant attendance on the prisoner.

[McKenzie v. Vhilliteack, 15 B.C.R. 2ôfl, a dinned on uppeal.]
3. Municipal corporations (| II0 4—8550)—Gaol supervision as to

prisoners—Caretaker or watchman.
A small rural municipality whose only police officer arrest* a person 

for drunkenness and disorderly conduct, and. after taking away from 
the prisoner the matches found upon him. imprison* him in a frame 
“luck up" building to await his trial before a magistrate, is under 
no legal obligation to keep a can-taker or watchman in constant super­
vision over the prisoner; and the municipality is not liable to the 
prisoner's relatives for his death by a Are which burned up the lock­
up in an interval la-tween the police officer's hourly culls of in*|iection, 
where the cause of the Are is not shewn.

1McKenzie v. Chilli track, 1.» B.C.R. 250, affirmed on ap|a-al.)

Appeal by special leave from a judgment of the Court of 
British Columbia, McKenzie v. Chilliwack, 15 B.C.R. 256, April 
5, 1910, affirming a judgment of the Supreme Court, February 
22. 1909, which dismissed the appellants’ action.

The deceased was burned to death on October 27, 1906, while 
confined, under the circumstances stated in the judgment of 
their Lordships, as a prisoner in a lock-up within the respond­
ents’ township. It was alleged in the pleadings that this was 
due to the negligence of the defendant “in not causing some 
person to lie constantly in and about the said building and to 
be constantly in charge thereof and in charge of the said Daniel 
McKenzie so that in ease of fire or other danger the persons 
confined in said building might be rescued therefrom.”

The respondents denied liability and pleaded that the lock-up 
was not the property of the municipality and that the police 
officer in charge thereof was not its servant or agent. They put 
in no evidence, hut moved for judgment as of nonsuit. The jury 
found that they had lieen guilty of negligence and awarded dam­
ages to each of the appellants. Morrison, J., the trial Judge, 
dismissed the action on the respondents’ motion for judgment. 
The Court of Appeal affirmed his decision. It considered that it 
would lie unreasonable in a rural district to hold that it was the 
duty of the corporation to leave a constable or keeper constantly 
at the lock-up, and that there was no evidence of negligence on 
the part of the respondents or of the constable.

Joseph Martin, K.C., for the appellants, contended that the 
verdict of the jury should be upheld to the effect that the death 
in question was caused by the respondents’ negligence. No
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provision lmd been made for the safe custody of the deceased 
There was no one within call, although the burning of two men 
must have taken some time. Only one person was employed to 
take charge of them, and he had a variety of other duties to 
perform, imposed upon him by the respondents. The respond­
ents detained the man in custody and they were bound to Ink. 
all precautions to ensure safety to his life. They had eut off 
all means of escape and were legally responsible for what had 
happened.

Sir Ji. Finlay, K.C., W. If. A. Ritchie, K.C., and Rowlatt, 
for the respondents, contended that all reasonable precautions 
had been taken in view of what was likely to happen, and there 
was no evidence of negligence for which the respondents were 
responsible. The negligence charged was not against the con­
stable, but against the respondents for not providing sufficient 
officers. The respondents were not bound to have a person con­
stantly in charge of the lock-up. Reference was made to Bevan 
on Negligence in Low. 21 rd ed., vol. 1, p. 326, where there are 
several American decisions collated, and Slambury v. Exeter 
Corporation, {1905] 2 K.B. 838, 842.

[They were stopped by their Lordships.)
J. Martin, K.C., replied.
The judgment of their Lordships was delivered by

The President of tiie Probate Division :—The appellants 
brought an action in the Supreme Court of British Columbia, 
under an Act resembling Lord Campbell’s Act, claiming dam­
ages for the death of Daniel McKenzie. They were the widow, 
son and daughter of the deceased. 11 is death was caused by a 
fire which burnt down a cell which was used as a “lock-up" 
for the rural municipality of Chilliwack. The deceased had 
been placed in this cell by a constable after arrest. The action 
was brought against the corporation of Chilliwack.

After much hesitation, the learned Judge at the trial left 
the case to the jury. The verdict of the jury was, “We find 
that Daniel McKenzie met his death through the negligence of 
the municipality of Chilliwack. We award the wife $3,000, and 
the children $2,000 each.”

Subsequently, on motion made for the defendants for a non­
suit, the learned Judge dismissed the action without costs. The 
appeal of the plaintiff’s from that decision of the Court of Ap­
peal for British Columbia was dismissed with costs.

The question for decision is whether there was any evidence 
of negligence on the part of the defendants fit to be left to 
the jury.

There appears to have been some confusion in the Courts 
below between two matters, which should lxi kept quite distin •!. 
namely, (1) acts of negligence on the part of the defendants'
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servant in charge of the lock-up, which, if alleged and proved, 
would involve the question of the liability of the defendants 
therefor; and (2) alleged negligence on the part of the defend­
ants themselves.

In their Lordships’ opinion, no question of fact, or of law, 
of the former kind arises at all in this case.

The verdict of the jury affords no indication of what the 
negligence was which they found.

The statement of claim (par. 4) averred the duty of the 
defendants to have been “to cause some person to be constantly 
in and about the said building (i.e., the lock-up ), and to be con­
stantly in charge thereof, and of the persons confined therein.” 
The negligence alleged in the statement of claim (pars. 5 and (i) 
was that of the defendants, in not having some person constantly 
in charge, so that in case of fire or other danger the persons 
confined in the loek-up might be rescued. It was also pleaded 
(par. 5) that by reason of such alleged negligence the loek-up 
took fire, and the deceased was burned to death.

Counsel for the plaintiffs who argued at the Bar before their 
Lordships, and who also conducted the case in the British Co­
lumbian Courts, did not contend that the defendants’ servant 
had been guilty of any negligence. His ease was that the de­
fendants were directly guilty because they employed the person 
who arrested the deceased and who was in charge of the cell to 
perform other duties also which made it impossible for him to 
be in constant attendance at the lock-up.

Their Lordships an1 willing to assume for the purposes of 
this appeal (but without pronouncing any decision on the point) 
that the respondents are responsible for the appointment of the 
gaoler for the lock-up, and that if the appointment was not fitly 
or carefully made, they would lie liable for any reasonably prob­
able consequence.

The facts are few and simple.
Chilliwack is a small rural municipality. The “loek-up” 

which the respondents provided or used was a wooden cell, part 
of the Court House buildings which were situate about the cen­
tre of the little town.

In May, 1906, the respondents appointed one Calbeck to be 
“chief of police, sanitary inspector, pathmastcr and pound- 
keeper.” He was the only constable in the municipality. As 
constable he arrested the deceased man on October 27, 1906, for 
being drunk and disorderly, and placed him in the cell about six 
o’clock p.m. He searched him and took away the matches found 
upon him. About an hour later he arrested another man; he 
also searched him and deprived him of matches and placed him 
in the same cell.

Shortly after nine o’clock that evening a fire broke out in 
or about the cell. Calbeck was then in the town attending to
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some of his humble but useful duties ; but he came on the scene 
of the lire before the fire company arrived.

Between the time of the arrest of the deceased, about six 
o’clock, and a quarter past nine o’colek, when he went to the 
tire, Calbeck appears to have been at the cell four times, and 
he was able to attend there and to look round within about half 
an hour of the occurrence of the fire.

The evidence went to shew that the fire originated in the cell 
in which the arrested men were. There was no stove, or fire, or 
furnace alight in or near the cell. The statement m the appel­
lants’ printed case upon the appeal to their Lordships as to the 
origin of the tire is as follows : “The tire, which occurred dur­
ing Calbeck’s absence, appears to have originated in the cell in 
which the prisoners were confined, but apart from the fact that 
matches could have been handed to one or other of the prisoners 
through a window by persons passing outside the cell, there is 
no evidence as to the actual cause of the fire.”

If an inference is to be drawn it would not be unreasonable 
to infer that the place was set on tire by the deceased, or his 
fellow-prisoner, or both.

In any event the plaintiff failed io prove how the fire was 
caused, or to shew that any one could reasonably expect that a 
tire might take place.

The principle of law to be applied to these facts is that which 
was stated by Lord Halsbury, L.C., in the leading case of Wake- 
tin v. London and South Western K. Co. (1886), 12 App. Cas. 
41, as follows : “It is incumbent upon the plaintiff to establish 
by proof that her husband’s death has been caused by some 
negligence of the defendants, some negligent net, or some negli­
gent omission, to which the injury complained of in this case, 
the death of the husband, is attributable. That is the fact to 
be proved. If that fact is not proved the plaintiff fails, and if 
in the absence of direct proof the circumstances which are estab­
lished arc equally consistent with the allegation of the plaint ill* 
as with the denial of the defendants, the plaintiff fails, for the 
very simple reason that the plaintiff is bound to establish the 
affirmative of the proposition, ‘Ei qui affirmât non ei qui negat 
incumbit probation ”

In their Lordships’ opinion the appellants in this ease 
entirely failed to establish, or adduce any proof, that the death 
of the deceased was in any way attributable to, or materially 
contributed to by. any negligent act or omission on the part of 
the respondents. Their Lordships concur in the way in which 
the case was dealt with in the judgment of Macdonald, C.J.A.

It was not unreasonable, in their Lordships’ view, for the 
defendants in the small rural municipality of Chilliwack to 
allot to Calbeck the other duties to some of which he attended 
on the evening of the fire; nor was it the duty of the respond
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cnts in the circumstances to keep Calbeek or any other person 
constantly at the lock-up. No breach of duty on their part 
caused or contributed to the death of deceased.

Upon the facts proved at the trial there was no evidence 
whatsoever of negligence on the respondents’ part fit to be left 
to the jury.

Their Lordships will therefore humbly advise II is Majesty 
that the judgment appealed from ought to lie a Hi lined, and this 
appeal dismissed with costs to he paid hv the appellants.
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Appeal dismissed.

ALLAN v GRAND TRUNK R. CO. ONT.
Ontario Court of Appeal, Oarroip, ilaclarcn, Meredith, and .1 taper, JJ.A. n *

Xovember 19. 1912. igi2"
1. Ma'"TK*I ANIl BKRVANT (gV—.140)—WoHKMKX’h COMPENSATION Hilt I.N r-----

bibs Act, six'. :i. svii-skc. 5—Nkulh.exce or engineer—Injiiiy Nov. 19.
.O IIBAKKMAN.

V,here a brukvman engaged in coupling car» at niglit is injured by 
reason of the negligence of tbe engineer in charge of Lite locomotive in 
failing to wait for a new signal to start, it having Iren |irvarranged 
between the two that the brakeman waa to give hucIi signal by lantern, 
the master is liable under sub-see. 5 of »ec. .1 of the Workmen's Com­
pensation for Injuries Act, making an employer ro-|sin'iblc “by reason 
of the negligence of any person in the service of the employer who 
has the charge or control of any points, signal, locomotive, engine, 
machine, or train upon a railway, tramway or street railway.” 

llfartin v. Ora tut Trunk It. Co., 4 O.W.X. 51, applied. ]

Appeal by the defendants from the judgment at the trial be- statement 
fore Boyd, C., and a jury, in favour of the plaintiff.

The plaintiff, a brakeman t by the defendants upon
a freight train, was while in the discharge of his duties injured 
at Berlin station upon the defendants’ line on the night of the 
18th of August, 1911, through the alleged negligence of the 
engineer in charge of the engine.

The appeal was dismissed.
D. L. McCarthy, K.C., for the defendants. 
li. S. liobcrlson, for the plaintiff.
Garkow, J.A. :—The material facts were disputed at the o«m>w. j.a. 

trial. But it is now conceded by the learned counsel for the 
defendants that, for the purposes of the argument here, the 
facts must be accepted as given by the plaintiff, from which it 
follows, and is also conceded, that the only question really is ns 
to tbe defendants’ responsibility under the circumstances for the 
act of the engineer.

According to the plaintiff the circumstances were as follows: 
the train crew consisted of the conductor, the engineer and his 
fireman and two brakemen. On arriving at the station shortly

y.L

6645
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after midnight the conductor directed a certain shunting oper­
ation to be made, and left the management of it to the plaintiff, 
the rear end brakeman, while he proceeded to the station-house 
in the discharge of his other duties. It being dark, the move­
ments were necessarily directed by means of signals with lant 
eras. The plaintiff gave to the engineer the “back up” signal, 
in consequence of which the engine under the direction of the 
engineer backed up. When it had proceeded as far as the plain­
tiff considered necessary he gave the “stop” signal, and as he 
says (one of the much disputed points) the backing movement 
ceased. Then, while the engine was at rest the plaintiff pro­
ceeded between two cars to arrange a coupling, and while in that 
position, without any new signal having been given, the backing 
movement was resumed, with the result that the plaintiff was 
caught and injured as described.

By subsec. 5 of sec. 3 of The Workmen’s Compensation for 
Injuries Act, an employer is made responsible “by reason of the 
negligence of any person in the service of the employer who has 
the charge or control of any points, signal, locomotive, engine, 
machine, or train upon a railway, tramway or street railway.”

In Martin v. Grand Trunk /»’. Co., 4 O.W.N. 51, this Court 
recently considered and applied to the facts in that case 
the sub-section which I have just quoted. That was the 
case of a negligent order given to an engineer by a yard helper 
by reason of which his foreman was run down and injured. The 
engineer in that case could not be said to have been negligent, for 
his duties required him to act upon the orders of the yard helper 
in the absence of the yard foreman. And we accordingly, 
Lennox, J., dissenting, held the defendants responsible for the 
consequences of the negligence of the yard helper in controlling 
the movements of the engine.

This seems a stronger case for the plaintiff, for here the re­
sult followed from the negligent act of the engineer himself in 
backing the engine after he had received and acted upon a 
“stop” signal, without receiving a new signal of any kind.

The appeal fails and should lie dismissed with costs.

Maclaren and Magee, JJ.A., concurred.
Meredith, J.A. :—The only question argued upon this ap­

peal is whether the driver of the engine in question was a person 
in charge or control of it in doing that which, as the jury found, 
caused the plaintiff’s injury.

It is contended that he was not, but that the plaintiff was, 
because, admittedly, the plaintiff was in charge of the shunting 
operations in which the accident happened, and in which the 
engineer was subject to the direction of the plaintiff.

But an engineer, in running his engine, is, necessarily, most
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of the time subject to similar direction by train-despatchers, 
conductors, yard-masters, yardmen, brnkemen, switchmen and 
others; his engine could not be run safely or efficiently but for 
such direction; and he would seldom, if ever, be in charge or 
control of bis own engine if such directions deprived him of it.

Physically he was in actual control of it; ami so came quite 
within the literal meaning of the words “in charge or control”; 
and I can imagine no sort of sulMtantial reason why it should 
not be considered he came, in the strictest legal sense, quite with­
in the meaning of the words of the Act a person in charge or 
control of an engine.

A railway locomotive engine is a very powerful, and, if not 
very carefully managed, a very dangerous, piece of locomotive 
machinery; which, doubtless, was the reason for creating lia­
bility among fellow-workmen in a common employment, for the 
negligence of any person in charge or control of it for the em­
ployer, rather than merely for want of care in the selection of 
those put in charge of such machinery.

Whatever may be said regarding the person who, as train- 
despateher, conductor, yard-master, yardman, hrakeman, switch­
man, or in any other capacity, may, in the performance 
of his duty ns such, give directions to the engineer, or other 
person in actual control, of the engine, there cannot, 1 think, 
be any doubt that an engineer, when running his engine in the 
performance of his duty as such, or such other person so like­
wise engaged, as in this case, is. within the meaning of the enact­
ment upon which the judgment in this case is based, a person 
in charge or control of an engine; see Martin v. (irand Trunk 
It. Co., 4 O.W.N. 51, but it may be observed that there may 
have been liability any way in that case on the ground that the 
opening of the “point,” which was held to be negligence caus­
ing the accident, was done by one in charge or control of that 
point and of the other point which it was held he ought to have 
opened instead, and so made this master liable whether, or not, 
he was in charge or control of the engine.

I would dismiss the appeal.

Appeal dismissed.

Rc MONTGOMERY.
LUMBERS v. MONTGOMERY.

Manitoba Court of Appeal, Uotrcll, Richard*, Vet due, Cameron and
llagijart. JJ.A. November 25, 1912.

1. Kxevvtubh and administrators (8 II A 2—10)—Real estate assets— 
Liability to cbkmtohh.

In Manitoba an administrator is liable to creditor* for real estate 
assets in hia hand*. (Per Howell, C.J.M.)
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2. Executors and administrators (§1111—45)—Possession or disposai.
of assets—Liability as trustee.

I nder sub-gee. (b) of sec. 21 of the Devolution Act (Manitoba), 
declaring that the personal representative shall hold the land as 
trustee for the person beneficially entitled, the trust relationship of the 
administrator is the same in both real ami personal property. (Per 
Howell, CJ.M.)

3. Executors and administrators (§ IV 0 1—100)— Distribution and
settlement by—Beneficiaries right to real estate non 
partitioned.

Where all the parties beneficially entitled to a decedent's real estate 
agree that they do not want the estate divided, the administrator 
should hand it over to them undistributed and undivided. (Dictum per 
Howell, CJ.M. )

\llluke v. Ilayne, [1908] A.C. 371; Cooper V. Cooper, L.R. 7 ILL. 
53, referred to.]

4. Executors and administrators (§ IVC 1—100)—Distribution and
settlement by—Estate capable of partition—Partition in 
PREFERENCE TO SALE.

Where a decedent’s estate is of such a nature that the adminis 
trator can reasonably divide it and thus distribute it in specie amongst 
the parties beneficially entitled thereto, he may do so instead of con­
verting it into money. (Dictum per Howell, C.J.M.)

5. Executors and administrators (§ IV C 1—100)—Distribution and
SETTLEMENT BY—DISTRIBUTION UK REAL ESTATE UNDIVIDED—S.XLK 
OF PORTION OF REALTY TO CHARGE COSTS.

An administrator, though he has the right to sell real estate for the 
purpose of distributing the estate amongst the parties hencficinlly en­
titled thereto, cannot convey undivided fractions of it to some of the 
next of kin and retain a fraction in his hands so as to charge the ex 
qiense of the administration after such distribution to the balance left 
in his hands. (Per Perdue, J.A.)

Appeal from an order of Hobson, J., discharging an order 
made to add parties in the Master’s oflice.

The appeal was allowed and judgment below varied.
This suit was instituted for the administration of the estate 

of Margaret Jane Montgomery, by the plaintiff, one of her 
daughters, against Thomas Johnson Montgomery, the adminis­
trator.

After the decree was made, proceedings were taken in the 
Master’s office during which Andrew Milton Thompson, Peter 
McDonald and Thomas Johnson Montgomery, the administrator, 
were made parties, the latter in his personal capacity.

Subsequently an order was made discharging the order add­
ing McDonald and Thompson as parties.

An order was also made in the Master’s office for sale of the 
intestate’s lands.

Although the time for leave to appeal had expired, Thomas 
Johnson Montgomery, acting in his personal capacity, obtained 
leave to appeal against the order, adding him as a party in his 
personal capacity, and against the order for sale of the lands.

That application was heard before Hobson, J., who dis­
charged the order adding Thomas Johnson Montgomery as a
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party in his personal capacity and set aside the order for the 
sale of the lands.

The plaintiff then appealed to the Court of Appeal against 
the order of Robson, J.

J. H. Coyne, and J. Galloway, for appellant.
E. K. Williams, for the respondent.
Howell, C.J.M.:—-Practically the whole of the estate of the 

intestate consisted of wild prairie farms.
The administrator allowed the land to remain without sale, 

appropriation or distribution for about 17 years and then, ap­
parently with the consent of three out of four of the next of 
kin, conveyed to each of the three an undivided one-sixth part 
of such of these farms, and then each at once re-conveyed this 
undivided share to him so that, with his undivided one-third, 
which he was entitled to as the husband of the deceased, he be­
came the holder of an undivided five-sixths of the estate. He 
absolutely sold to other persons, not parties to this suit, two of 
the parcels of land. The administrator has, therefore, placed 
the estate in the position that as to two parcels of land there is 
left in him an undivided one-sixth, with the remainder in the 
hands of strangers, and as to four parcels, he has vested in him­
self, which he claims in his individual right, an undivided five- 
sixths thereof, and that as administrator, he holds only an un­
divided one-sixth share. He offers to convey to the plaintiff 
this undisposed of, undivided one-sixth share, upon her paying 
to him her share of certain moneys found to be due him from 
the estate.

Counsel for the administrator strongly argued that an ad­
ministrator of an estate, at all events where the assets to be 
distributed arc real estate, can so administer, and does divide 
the estate by such conveyances, and apparently, whether they 
consent or not.

After the enactment of our Devolution of Estates Act, 
whereby real estate passed to the administrator in the same 
manner and subject to the same distribution as personal estate, 
t In* Act of 5 & fi Edw. vil. (Man.) ch. 21, waa pawed, and 
evidently the draftsman desired to copy into our statute por­
tions of the English Lain! Transfer Act of 1807, and perhaps 
without fully considering that in Manitoba the same persons 
took alike without distinction the real and personal estate of 
an intestate, whereas, in England, the rights of heirs-at-law 
are not disturbed as to real estate further than is necessary to 
vest the same in the personal representative for administration.

I apprehend that an administrator would he liable to credi­
tors for real estate assets in his hands in this country and that 
the remarks of Robbins & Maw, on Devolution of Estates, at 
page 148, would not apply to Manitoba.
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By placing in our Act, ns sec. 21, sub-sec. (d), a practical 
copy of sec. 2, sub-sec. 3, of the Imperial Act, GO & 61 Vict.cli. 
65, confusion may arise as to what is intended. The original sec­
tion 21 in the Devolution Act, eh. 48, Is struck out and the Eng­
lish section 2 put in its place, but instead of section 3 of the 
English Act, the Legislature enacted a new section 25 of the 
Devolutions Act and repealed section 19 of the Trustees Act.

This new section gives power to the administrator to sell 
real estate for various purposes, and amongst others, for the 
purpose

of distributing or dividing the estate among the parties beneficially 
entitled thereto, whether there aro debts or not, 

a power which the administrator has not got under the English 
Act. I can readily see the necessity for section 2 of the English 
Act, for Parliament desired to preserve to the heir-at-law his 
rights to the real estate or to the proceeds of the sale, if one 
was required to pay debts or charges, but as in the original 
Manitoba Act all estate both real and personal went to the 
same parties, I do not understand why the clause was copied 
into our Act, and I cannot see why it was necessary, therefore, 
to complicate matters by declaring in sub-sec. (b) that the 
personal representative shall hold the land as trustee for the 
persons beneficially entitled, if it was necessary here it was 
equally necessary as to personal estate.

After careful reflection I do not think that the Legislature 
intended by that sub-section to create a difference between real 
and personal estate in the title or holding of the administrator, 
and that his trust relationship is the same in both classes of the 
estate.

The late Mrs. Montgomery died in January, 1889, and a 
few months later administration was granted to the defendant, 
and it may be that the last mentioned statute does not apply to 
this case, but as the changes in the law therein made do not 
affect this case in the conclusions to which I have arrived it is 
not necessary to decide that difficult point.

Text-writers and Judges lay down the duties of adminis­
trators to be “to realize the assets,” “to distribute the estate,” 
“to get in the assets.” “The executor has absolute dominion 
over the estate for distribution” . . . “and of course he can 
divide it, for that is the very reason why he was appointed.” 
Per Kay, J„ in Barclay v. Ou ch, 60 L.T.N.S. 220, 222.

For the benefit of creditors and for the facility of division among the 
next of kin, the estate is to be turned into money.

liOrd Cairns in Cooper v. Cooper, L.R. 7 II.L. 53.
In the case of Be Fletcher, 26 O.R. 499, 505, Osler, J., held 

under similar legislation that the administrator was not bound 
to sell where the parties entitled to the real estate consisted of
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If in such a ease there was a sale it would he difficult to caleu- -----

one person only, and a widow’s right to dower. No doubt the MAN. 
reason being that one person only was entitled subject to a life c *
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late the widow’s right or share in the purchase money.
"Where all the parties entitled agree that they do not want «.omkby.

the estate divided, the administrator should band it over to 
them undistributed and undivided. See the language of Lord 
Cairns in Cooper v. Cooper, L.R. 7 II.L. 53; Blake v. Bayne,
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Lord Cairns in that ease set forth fully the nature of the
estate or right of the next of kin in the estate of the intestate, 
and Lord Ilatherly, at page 72. held that where all the parties
entitled desired the property to be handed over to them undis­
tributed the administrator must comply with this request.

This is not a ease of handing over or conveying a particular
parcel of the estate by way of appropriation as is often and 
properly done by administrators. If the estate is of such a 
nature that the administrator could reasonably divide, and thus 
distribute it amongst the parties entitled, this lie might, and 
probably should, do instead of converting into money.

In my view of the law, I do not think the administrator, so 
far as the plaintiff is concerned, has distributed the estate as to 
the four pan-els of land which are still in his name, and I do 
not think be acted properly in bis disposition of the other two
parcels. The parties who accepted the conveyances have taken
that method of distribution, and cannot complain.

I think the order for sale of the four parcels should stand. 
Owing to the tangle in which this suit now stands, it would 

lie well to direct that the plaintiff take from the administrator 
the undivided one-sixth share in the two parcels sold to strang-
ers as her share in the distribution of these two parcels.

The adminstrator hits been made a party defendant person­
ally, and while perhaps this was not necessary, I see 110 reason
why he should not remain a party individually.

To the extent indicated above, the order of Mr. Justice
Robson will be set aside, and the appeal allowed. The appellant 
is to have the costs of this appeal and of the application before 
Mr. Justice Robson.

Perpvr, J.A. :—The intestate in tin ease died on 1st Janu­
ary, 1889. In the month of April, 1889. letters of administra­
tion of her estate were issued to her bn'band the defendant 
T. J. Montgomery. At the time of the de,.lh of the deceased
the enactment in force as to the descent of real estate, where the 
owner died intestate, was contained in 51 Viet. (1888) eh. 22, 
sec. 2, which is as follows:—

Land in the Province «ball go to the personn! representative of «le- 
rented owner* thereof in the name Manner a* personal estate goea.
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B.v 52 Viet. ch. 16, sec. 27, which canne into force on 5th Mardi, 
1880, that provision was re-enacted and by section 33 of the 
same statute was declared to have extended from 1st July, 1885, 
and thenceforth to all land in the Province and every estate 
and interest therein.

The effect of the letters of administration issued to the de­
fendant was to confer upon him as the personal representative 
of the deceased the right and duty of administering her estate 
both real and personal and in his administration he was to take 
and deal with the real estate in the same manner as if it were 
personal estate. This was the obvious meaning of the enact­
ment in force when the defendant took upon himself the admin 
istration of the estate of the deceased.

By 54 Viet. (1891) ch. 6, sec. 3, the above section 27 was 
amended by adding at the end thereof the words :—

and the ihtsoiui! representative shall have power to dispose of and 
otherwise deal with all land so vested in him, with all the like incidents 
but subject to all the like rights, equities and obligations as if the same 
were |>ersonul property vested in him.

I must confess that 1 am unable to sec why this amendment 
was deemed necessary, or how it gave any extended meaning 
to the section. If land went to the personal representative of 
the deceased in the same manner as personal property, then he 
had power to sell or otherwise deal with it as if it were personal 
property. Therefore, it appears to me, the administrator in the 
present ease had under the administration issued to him in 1889 
full power to sell the land whether to pay debts or for the pur­
pose of distribution, or otherwise, as he might lawfully deal 
with personal estate.

Section 3 of the Act of 1891 is, it seems to me, merely de­
claratory of the meaning of section 27 of 52 Viet. ch. 16, ami 
51 Viet. ch. 22, sec. 2, a meaning which these sections would 
carry without the addition made by section 3. The amendment 
was probably made to shew more clearly the true purpose of 
the legislation from the beginning and to ease the minds of 
lawyers who were obsessed with the sanctity of real estate and 
the old laws governing its descent.

The provisions of 52 Viet. ch. 16, secs. 27, 33 and 54 Viet, 
ch. 6, see. 3, were consolidated in the Revised Statutes, 1892, as 
section 21 of tin- Devolution of Estates Aet. In 1895 (58 8 
Viet. ch. 10, sec. 1) this latter Act was further amended by 
adding a new section, sec. 25. This section empowered an ad­
ministrator in whom the real estate of an inti date was vested 
to sell the real estate not only to pay debts but for the purpose 
of distributing the estate. Provisos were added to the section, 
one of which was that where infants or lunatics were interested 
and there were no debts, the approval of the district registrar
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should bo obtained in ordor to make a side valid. But sub-sec­
tion (2) declared that nothing in the section should derogate 
from any right or power heretofore possessed by an executor or 
administrator. The section was further amended in 1 .898 (eh. 
15. see. 2) and in 1900 (eh. 9) ; but these amendments do not 
affect the present ease. The enactments relating to the power 
of an administrator to sell real estate and the qualification of 
such power, were consolidated in the Revised Statutes 1902. eh. 
170, see. 19, with the saving proviso:—

nor nhnll anything in thi« *p«*tlon contained derogate from any right or 
power pOH-cHsed by the administrator Iwfore the twenty-ninth day of 
March in the year one thou«nnd eight hundred and ninety five.

The enactment relating to the vesting of the real estate in 
the administrator was contained in the Devolution of Estates 
v • R 8 M 1902 < h 18 see 21

By 5 & 6 Edw. VII. eh. 21. sec. 1. both the above last-men­
tioned sections were repealed and new sections substituted in 
their place. These new sections were adopted from the Imperial 
Land Transfer Act, 1897. It is not necessary in this ease to 
consider the effects of the changes made by 5 & fi Edw. VII. eh. 
21, in the powers of an administrator over the real estate of the 
intestate. By section 2 it is declared that the provisions of the 
Act, which are not merely declaratory, shall not be retroactive. 
The changes in the law introduced by the Act do not apply to 
the administration issued in the present case.

The result is that the administrator in this ease had power 
to sell the lands of the deceased, without obtaining the approval 
of the district registrar or other authority, as he might sell 
personal property of the deceased for the purpose of distribut­
ing the proceeds and this power was not taken away by subse­
quent enactments. Instead of sidling the land and distributing 
the proceeds, he obtained from the heirs of the deceased, except 
the plaintiff, conveyances of five-sixths interest in the lands, 
leaving, as lie claims, one-sixth only in himself as administrator, 
out of which one-sixth the plaintiff's interest would, according 
to his contention, have to In* paid. If this contention were sus­
tained, the other heirs, including himself, would have received 
their full shares in the lands several years ago and any expense 
since incurred by him as administrator might have to come out 
of the plaintiff's share. Even if he were to convey to the plain­
tiff a clear undivided one-sixth in the land she could not realize 
from that fraction as much as if the land were sold out and out 
and one-sixth of the proceeds paid to her.

The administrator's dealing with the real estate of the de­
ceased, by conveying undivided fractions of it to some of the 
next of kin, and retaining a fraction in his bands was not such 
a distribution as is contemplated by the law.
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MAN. I think that the appeal should be allowed and that an order
0. A.
1912

should be made in the terms mentioned in the judgment of the 
Chief Justice.

Richards, Cameron, and IIaguart, JJ.A., concurred.

Appeal allouai and judgment below varied.

SASK. SCHAEFER v. MILLAR et al. (The Battleford Realty Companyi.

R. C.
1912

Sattkateheiran Supreme Court. Trial before Haultain, CJ. 
December 19, 1912.

Dec. 18.
1. llHOKERH ( 8 11 A—si )—(>K REAL ESTATE LISTING BY MAIL—43ALB BY

BROKKR BIXDI.NO OWN KB.
Where the owner of land wrote a listing letter to a real estate bro 

ker saying. “1 hereby give you the right to sell the aliove property" 
(having described it ). and no other words or phrases in the letter modify 
or restrict the ordinary meaning of the word "sell." the agent would 
have authority to -• n and entai Into - contract binding upon tin 
owner in the absence of any conduct by the parties or evidence shewing 
a modified meaning of the «aid word.

2. SPECIFIC PERFORMANCE (g I A—12)—SALE BY BROKER—('ONHTBUCTION OF
wots “SELL.”

Where land is descrilied in a letter from the owner to a real estate 
broker, which letter also contains the words, "I hereby give you the 
right to sell the above property," and the broker arranged for a sale 
thereof with the plaintiff, who executed a formal agreement of sale, 
and where the subsequent conduct of all the parties and the evidence 
in the vase shews that the ordinary meaning of the word "sell" was 
considered as modified or restricted, the plaintiff is not entitled to 
specific performance of the said agreement of sale as against the owner.

3. Brokers (§ II A—5)—Or real estate—Salk binding owner—Reform­
ation OK CONTRACT OK HALE.

Where a listing letter is sent to a real estate broker by the owner 
of land, describing it and containing the words, “1 hereby give you 
the right to sell the above property," and the brokpr arranges for the 
sale of said land with the plaintiff, and the plaintiff acted thcrciipor 
in a bona fide manner, the owner is not entitled to reform the contra- 
bet ween the broker and plaintiff w lie re, as a matter of law, the words 
quoted did give authority to the broker to sell.

Statement Action for the specific performance of an agreement for tin* 
stile of lands, and for an injunction and damages, the defend­
ant counterclaiming for the rectification of said agreement.

The action and counterclaim were both dismissed without 
costs.

Ii. Zi\ Earle, for the plaintiff.
A. M. Eanton, for defendant flood.
W. M. Martin, for defendant Millar.

Hsuiuin, a J. Haultain, C.J. :—Some time in December, 1011, the defend­
ant Millar signed and delivered the following document to the
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defendant Good, a real estate agent or broker in Battleford, 
carrying on business under the firm name of “The Battleford 
Realty Company.”

Tu tho Battleford Realty Company.
Battleford, Sask.

I'leaae plaee the following property for sale on your list:—
18, :m X. 88th St. XV.C'.A.

Caidi price $.'100. Time price #350.
Terms on the halanvo >/4 0-12-18.
Incumbrances: Amount.............................To Whom ........................
Terms. Interest, etc., 7 |ht cent.

I hereby give you the right to sell the above property at the prices 
mentioned for four months from date and to pay you a commission 
of 5 . the same to he paid out of the first instalment as soon as the 
sale is completed. Should the property be sold by myself or any 
other person I agree to give you half the above mentioned commis­
sion on any such sale. This contract shall continue in force after the 
expiration of the listed period unless I give written notice to have the 
property withdrawn from sale.

(Sgd.) Stanley Millar,
Address. Battleford.

Witness.........................

SASK
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On the 2fith January, 1912, the defendant Good arranged for 
the sale of the property in question to the plaintiff, and a formal 
agreement of sale xvas prepared and duly executed hv the plain­
tiff. The price and terms of payment in the agreement are sub­
stantially the same as those set out in the document above men­
tioned. The parties named in the agreement are the defendant 
Millar and the plaintiff. On the execution of the agreement 
by the plaintiff, he paid to Good $180, the amount of the cash 
payment provided for in the agreement. The defendant Millar 
had left Battleford in December, 1911, and did not return until 
about the 6th May, 1912. On the 10th of May, Millar, having 
been informed by Good, after his return to Battleford, of the 
alleged sale to the plaintiff, repudiated the transaction and re­
fused to ratify or carry it out. This repudiation and refusal 
and a notification to that effect by Millar to the plaintiff are 
stated by the plaintiff in his statement of claim. The state­
ment of claim further alleges that Millar even since the 10th 
of May continued to repudiate and refuse to perform the agree­
ment.

On the 10th June, 1912, the T executed and filed a
caveat against the land. The circumstances under which this 
caveat became possible will 1h* referred to later on.

On the 9th October, 1912, the plaintiff tendered Millar the 
sum of $201.60, and upon Millar’s refusal to accept the amount 
tendered, the present action was begun the same day.

A4B



708 Dominion Law Reports. [8 D.L.R.

SASK.

S. C.
1912

Schaefer

Millar.

HaulUln, O.J.

The statement of claim asks for the following relief:—
(а) Under paragraph» 1 to 7 hereof inclusive, that this honourable 

Court declare that the agreement or contract for sale by defendant 
Millar to plaint ill" and referred to in said paragraphs ought to be sped- 
fically performed and carried into execution, and ordering and ad 
judging the same accordingly, and further ordering that upon the 
plaintiff paying to the defendant Millar the principal and interest now 
overdue and paying to the defendant Millar the balance of the pur 
chase money for the lots comprised in said agreement with interest 
on such balance at the rate of 8 per cent, per annum to the date of 
completion of said agreement as the same shall fall due and otherwise 
performing said agreement, that the defendant Millar execute a con 
veyance of the said lots to the plaintiff as covenanted for in said 
agreement, or in the alternative for damages for breach of contract.

(б) An injunction restraining the defendant Millar from transfer 
ring, mortgaging or otherwise encumbering the said lots or any of 
them, until the final disposition of this action.

(c) In the alternative, under paragraphs 8 and 10 hereof inclusive, 
damages against the defendant company in the sum of $2,300. be­
ing the difference between the price the plaintiff was so buying the 
suid lots for ami the present selling value thereof.

(d) Such further and other relief as the nature of the case may 
require and as to this honourable Court may seem just and neces­
sary.
The plaintiff also alleges tender and brings $201.60 into 

Court and says that that amount “is at least equal to all sums 
payable on that date to the defendant Millar under the alleged 
agreement.” Two more payments, with interest, are still due 
under the agreement, one of $180 on the 20th January, 1918, 
and another of $160 on the 20th July, 1913.

The defendant Millar, apart from formal denials, relies on 
two grounds of defence :—

(1) That the “listing contract or letter is not an authority to sell 
but only an authority to obtain a purchaser on the usual commission 
terms, and that consequently the defendant Good had no authority 
to sell or enter into any binding agreement on his behalf or to re­
ceive any part of the purchase money.

(2) That the amount of $201.00 which was tendered before action 
was not equal to the amount due to him under the alleged agreement 
at the date of tender.

In answer to the first point, it was very forcibly argued on 
behalf of the plaintiff that the words, “I hereby give you the 
right to sell the above property” have only one meaning, that 
they mean exactly what they say, and that they gave the de­
fendant Good the power to soil and incidentally to sign all 
necessary documents and do all necessary things for the pur­
pose. On this point a number of authorities were cited on both 
sides.

On behalf of the plaintiff reference was made to: Harris v.
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Darroch, 1 S.L.R. 116; Hamer v. Sharp, L.R. 19 Eq. 108; 
Saunders v. Deuce, 52 L.T. 644 ; Chad burn v. Moore, 61 L.J. 
Ch. 674 ; lîosenbaum v. lit Ison, [1900] 2 Ch. 267; Mcllvride 
v. .l/i//s, 16 Man. L.R. 276; Conley v. I'aterson, 2 D.L.R. 94, 20 
W.L.R. 722; ltossitcr v. J/i7/cr, 2 A.C. 1124.

On behalf of the defendant Millar, several of the foregoing 
cases were referred to and distinguished and reference was also 
made to: Oilmour v. Simon, 15 Man. L.R. 205, 212; Oilmour v. 
Simon, 37 Can. S.C.R. 422, 425, 426; l'o/fs v. llescr, 1 S.L.R. 
247; Roi/Zc v. Qrassick, 2 W.L.R. 284, at 288

On this point, I should not have much difficulty in deciding 
in the alwcnce of any evidence or, indeed, in the absence of any 
evidence other than that of the defendant Millar. Some of the 
eases cited on behalf of the defendant seem to go pretty far in 
reducing “sell” to “obtain a purchaser,” but in most of the 
“listing contracts” dealt with there Mere words or phrases 
which modified or restricted the ordinary meaning of the word 
“sell.” In the document under consideration in this case 
there is no modification or restriction of the words, “I hereby 
give you authority to sell.” If there had been no other evi­
dence on this point except that of the defendant Millar, I should 
have found without any hesitation that the document did give 
Good authority to sell and enter into a binding contract on 
behalf of Millar. In the face of the unequivocal meaning of the 
words used, Millar could not be allowed to set up against a third 
party relying bona fide on the authority given to Good, that he 
intended anything other than what he said. Hut the evidence 
convinces me that not only Millar but Good and the plaintiff as 
well did not consider that Good had any authority to sign on 
Itehalf of Millar. Millar swears positively that lie had no inten 
tion other than that Good was to obtain a purchaser and refer 
any proposed sale to him, or someone appointed by him for that 
purpose, for ratification. Good’s evidence is that as Millar was 
going away for some months, he asked Millar at the time the 
“listing contract” was signed “who would sign for him,” and 
that Millar told him that he would try to get one Harry Adams 
to act for him under power of attorney. This shews that Good 
at least expected that Millar would authorize some person other 
than himself to act for Millar in his absence in the event of a 
purchaser being found. Good also testified that when the agree­
ment of side was drawn up and signed by the plaintiff, he told 
the plaintiff that he would not sign on liehalf of Millar be­
cause Harry Adams held a power of attorney for that purpose. 
The plaintiff himself says in his evidence that at the time the 
sale was being discussed. Good told him that he would have to 
wait until Millar came hack. The agreement of sale was actu­
ally executed by Good on behalf of Millar later on, but
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ated the transaction. Goods evidence on this point is to the 
effect that as Millar had repudiated and continued to répudiai.

Schaefer
the transaction the plaintiff requested him to sign the agreement 
of sale for the purpose of giving him some document upon 
which to found a caveat. Good thereupon signed the agreement,

Ilaultaln. G.J. and a caveat was drawn up and filed on the 10th June, 1012. 
In the face of all this evidence, 1 should be unwilling to give 
effect to Good’s signature even if it had been attached to the 
agreement before Millar’s return and repudiation. Hut the 
agreement was not signed by Good until nearly a month after 
Millar had repudiated the transaction, and his authority to 
sign contracts, and the plaintiff has admitted that he was fully 
aware of this. Further, knowing that Millar had repudiated, 
the plaintiff secured Good’s execution of the agreement for tin- 
purpose and under the circumstances already stated.

The plaintiff relies on the agreement of sale obtained in this 
manner, and his action must accordingly fail.

The plaintiff was allowed to sue the defendant Good in tin- 
alternative for breach of warranty of authority.

In addition to the facts already mentioned, there is the 
further evidence of the plaintiff on this point: “1 was satisfied 
when 1 saw the listing agreement.” So far as the evidence goes 
there was no other representation of authority made by Good 
to the plaintiff than shewing him the listing agreement. The 
claim against Good is founded on his execution of the agree­
ment of sale on behalf of Millar. The time and circumstances 
of that execution have been mentioned above. Good’s execu­
tion of the agreement was obtained by the plaintiff several 
weeks after he knew that Millar had repudiated Good’s author­
ity to act for him in the matter, and he cannot now coir 3 in and 
say that he was in any way relying upon any warranty of 
authority by Good.

Tin* defendant Millar counterclaims in the following 
words :—

Thin defendant, by way of counterclaim, says that at the time he 
signed the said listing it was distinctly understood and agreed he- 
tween him and the Itattleford Realty Company that he was simply 
listing the said lands in the ordinary way and that if the said com­
pany found a purchaser who would take the lands at the price and on 
the terms stated therein that he would pay the said company the 
commission therein specified and there was nothing said, suggested or 
thought of appointing the said company his agents to sell in the sense 
of making a contract between him and the intending purchaser and 
that if the words “1 hereby give you the right to sell the above pro 
pert y " in law mean the giving by this defendant to the said com 
pany authority to make a binding contract of sale between the pur­
chaser and this defendant, then such was not the intention of the
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parties to said listing agreement, and this defendant asks to have 
the said agreement rectified so as to express the true meaning and 
intent of the parties to the said listing.

Whatever claim to rectification Millar might have had under 
certain circumstances as against the defendant Good, he cer­
tainly would have had no right, to rectification against the 
plaintiff if the words quoted did in law give authority to Good 
and had been bond fide acted upon.

I will, therefore, dismiss the action against both defendants, 
and the counterclaim, but without costs in each case.

The plaintiff will be entitled to payment out of the amount 
paid into Court by him and also to payment by the defendant 
Good of any amounts paid by him to Good on account of the 
a.leged sale. These amounts arc not clearly shewn by the evi­
dence, and if they cannot be mutually agreed upon by the 
parties concerned within two weeks, the plaintiff may apply 
ex parte for a reference to the local registrar to ascertain the 
amounts. Upon filing a written acknowledgment by the defend­
ant Good of the amounts still due by him to the plaintiff, or 
upon the finding of these amounts by the local registrar, the 
plaintiff will be entitled to judgment against the defendant 
Good for the sum so acknowledged or found to be due.

Action and counterclaim both dismissed.

RUTTER STATION PATRONS v. CANADIAN PACIFIC R. CO.
(File No 17241.)

Rutter Station Case.

Hun nl of Ifni I trail Cunt ininsinnrrH. January 10. 11)12."

1. L'arrikrh ($111 It—:180>—Fi.a<; station on railway—Compkllino ap­
point* km OP CABKTAKKR.

The Railway Commission may, if it xees lit, order a railway com­
pany to maintain at a (tag station a caret iker to receive, protect, and 
deliver freight, express goods ami mail bugs.

January 16, 1012. Mr. Commissioner Mills:—Rutter is a 
station on the Canadian Pacific Railway (Sudbury Branch) about 
•17 miles south of Sudbury and (» miles south of French, another 
station on the same line. Rutter and French have all the equip­
ment of regular stations—waiting-rooms, rooms for telegraph 
operators, freight sheds, platforms, etc.

When the line was opened for traffic in 1008—an agent was 
placed in charge of Rutter station and the business thereat ; and 
all seemed well, till an agent was installed at French to look af.er 
the shipping from a sawmill and attend to other business in that 
locality. Then some of the Rutter business was transferred to 
French; and on the 1st May, 1011, the Company removed its
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agent from Rutter, made Rutter a ilag station, and arranged to 
keep a telegraph operator there at night to look after its night 
train-service.

In anticipation of the change at Rutter, 1G0 petitioners of 
Monetteville, Cosby, and Rutter,—professing to represent a 
population of about 2,500 people who arc dependent on tin* sta­
tion at Rutter, being cut off from French by the French river, 
which runs between the two stations,—appealed to the Board on 
the 22nd of April, 1911, against the removal of the agent from 
Rutter, alleging that a large (or at least a very considerable' 
amount of passenger, freight, and express business was done at 
Rutter; that the mail for five post offices in the district was regu­
larly delivered at Rutter; and that the removal of the agent from 
that station would cause great inconvenience to a large number 
of people (over 250 families) and involve the business portion 
of the commiunity in serious loss from the exposure of goods, 
night and day, in open sheds, to the depredations of thieves who 
would be at liberty to steal without the slightest risk of detection.

In response to the appeal of the petitioners, the Board sent 
one of its inspectors to make careful inquiry ns to the facts, cir­
cumstances, and conditions at the station in question; and the 
following are extracts from his report, made on the 22nd Decem­
ber, 1911 :—

“On my arrival at Rutter, on the 19th December, 1911. 1 
found the freight shed nearly full of freight of various kinds; 
both the side and end doors were wide open to any person wish­
ing to remove the freight ; and no person was in charge. On the 
morning of December the 20th, I called at the station and found 
several teams being loaded, every person picking out his own ma­
terial.”

“I noticed an empty chocolate pail, addressed to T. N. Dés­
unirais, the contents of which had all been removed by unknown 
persons. There was also a barrel of syrup from which the head 
and over half of the contents had been removed; and what was 
left was mixed with dust and dirt which had fallen into the bar­
rel, making the remainder of the contents unfit for use. The fol­
lowing is a list, of beer and liquor missing from a shipment ad­
dressed to N. Perron, a hotelkeeper at Cosby : 14 bottles of porter 
missing, November 7th; 20 bottles of beer missing, same date; 
3 bottles of Scotch whiskey, 1 bottle of brandy, and 7 pint-tlasks 
of whiskey missing, 24th November. And Mr. Desmarais in­
formed me that last fall 2 pails of chocolates, 6 pounds of figs, 
and 3 barrels of apples shipped to him, were stolen before he was 
aware that the goods had arrived. Nearly every person that I 
called on had a similar complaint to make regarding the stealing 
of goods.”

“1 hired a team and drove to Noelville, which is 14 miles east ; 
and while en route to this point I met 29 teams drawing hay to
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be shipped from Butter. 1 found that Noel ville and the sur­
roundings had about 250 families. Mr. Desmarais has quite a 
large general store and is doing a business of over $40,000 a 
year. There are a couple of other small stores and a custom 
sawmill. When returning to Butter, I met 14 teams heavily 
loaded with merchandise on their way from Butter station. 
There were also three teams at the freight shed loading freight 
for Noelville, and two other teams unloading freight from Isix 
cars.”

“The night operator has nothing to do with the freight shed 
or receiving and delivering freight, selling tickets, or cheeking 
baggage.”

“The night I was there 18 or 20 passengers hoarded train 
No. 25 for Sudbury and points west of Sudbury, and also for 
North Bay and other points east, without tickets or having their 
baggage cheeked.”

“The railway company has added over 20 feet to its freight 
shed, which would seem to shew that the business at Butter is 
increasing.”

“There should be a better roadway to the freight shed. It 
would require only two or three ears of ballast or cinders to till 
a hole which is opposite the west door of the shed. The place in 
question is fairly good at the present time, on account of its 1 ic­
ing frozen ; but I was informed by teamsters that in spring and 
fall it is almost impossible to get to the freight shed on account 
of the mud.”

From a statement furnished, it appears that the revenue from 
freight and passenger traffle at Butter station was $4,402.76 for 
the year ending the 31st of May. 1011. No doubt the earnings 
in dune, duly, August, and September are small, hut they are 
very considerable in the winter and spring months; so. counting 
the freight and passenger traffle and the amounts paid by the 
Express Company and the Government for express and mail ser­
vices during the year, we have a sum which, we are informed, is 
larger than the total revenue from each of several regular sta­
tions in the central and eastern provinces of the Dominion.

So much we may say regarding the matter of revenue- ad­
mittedly a very important matter, a matter which must always 
be carefully considered ; but, whatever the revenue from any 
particular station may lie, 1 think the time has eon* for putting 
an end to the practice of placing goods in open sheds, at tlag 
stations or anywhere else, to lie stolen as above, or throwing 
them on the ground and leaving them (as they are often left) 
exposed to rain, snow, and thieves. The practice is, to my mind, 
clearly indefensible, and should lie stopped at the earliest prac­
ticable date.

There are remedies—reasonably cheap and effective remedies
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—for over toming the difficulties which arise in the handling of 
trallie at flag stations. A remedy has been found by the great 
Pennsylvania Railroad Company in the United States. A remedy 
can be found in Canada ; and my opinion, concurred in by the 
Chief Operating Officer of the Board, is that, in this case, upon 
the evidence, some given orally and some submitted in writing, 
an order should go directing the Canadian Pacific Railway Com­
pany to keep a caretaker attendant at Rutter station, on its line 
of railway to receive, protect, and deliver freight, express goods, 
and mail bags, between the hours of seven a.m. and six p.m., 
daily, except Sundays,—under such control and direction as the 
said Company may think proper ; and to see that its conductors 
sell tickets to people who get upon trains at the said station 
(single and return tickets) and have their baggage checked, 
without any extra charge.

Further, 1 think the Company should be requested to im­
prove the road to the freight shed, as suggested by the Inspector.

The Chief Commissioner and the Assistant Chief Commis­
sioner concurred with Mr. Commissioner Mills.

January IS. 1012. Mr. Commissioner McLean, dissenting in 
part : I agree to the disposition recommended, understanding 
that, while the wording of the reasons for judgment would seem 
to import wider considerations, we are concerned simply with a 
particular case. The situation is that the railway established 
this station and provided an agent. It has not made an nflirm- 
ative shewing that the removal of an agent, or of an official per­
forming at least in part the duties of such an agent, Is justifiable.

Reference is made in the reasons for judgment to the method 
of caring for freight at Hag stations; and I infer that the refer­
ence is to Hag stations where no order has been given by the 
Hoard as to the installation of an agent. Hut this, it seems to 
me, is concerned with a situation entirely distinct from that be­
fore us, where the Hoard is not concerned with the installation 
of an agent ah initio. So far as the caring for freight at Hag 
stations is concerned, the Hoard has, after due consideration, 
set out a general policy, which, while it may be a matter for 
modification, has not yet been modified. The Hoard in its de­
cision in the Flag Station case. 8 Can. Ry. Cas. 151, recognized 
that, subject to the limitations set out therein, as well as in the 
Hag station order, the companies should not be called upon to 
appoint caretakers at Hag stations. Further, the Board has also 
recognized, in its Order No. H242, the justifiability of the railway 
releasing itself from liability for loss and damage occurring to 
property afler it has been unloaded at a Hag station at which 
there is no agent.

Order made.



■

8 D I E. | Frewen v. Hays.

FREWEN v. HAYS. IMP.
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1. Si*wine mtihkmaxck (§1 K 1—:*n • Iaxii ( <>m k.ut— Ixukhxitkxkhk
OF I't'HI'IIAHK I'Kll'K—ItKiHT 1(1 HK.MKDY.

The purchaser under a contract for the sale of land whereby it was 
stipulated that the price was to la* lived later by olllei ils of a railway 
company acting in the same interests as the vendor, is not entitled to 
specific performance if he has rejected the prices lived by those officials, 
and in consequence the parties came to no agreement as to the price.

| Frciccn v. lia fix. Id It.('.It. I Id. allirmed on ap|M*al,]

Appeal from a judgment of the Court of Appeal of British statement 
Columbia (Macdonald, C.J., Irving and Gallilicr, JJ.), affirming 
a judgment of Hunter, C.J., in favour of the respondents, de­
fendants at the trial, refusing to award specific performance or 
damages in respect of h land contract (Frewen v. Hays, lh 
B.C.H. 148, Hi W.L.R. 2f>3, affirming Frewen v. Hays, 14 W.
L.R. 632).

The appeal was dismissed.
Sir It. Finlay, K.C., liuckmastrr, K.C., (\ II. Saryant, and 

Geoffrey Lawrence, for the appellant.
Atkin, K.C., Marti Hi, K.C., and E. F. Spence, for the re­

spondents.
Sir A*. Finlay, K.C., in reply.

March 20, 1912. Their Lordships’ judgment was delivered
by

Lord Macnaohten:—In the action which has given rise to 
this appeal, the appellant, Moreton Frewen, as plaintiff, claimed 
specific performance of an agreement made between himself and 
the respondents the Grand Trunk Pacific Town and Develop­
ment Company, Limited, called, for sake of brevity, the Town 
Site Company. In the alternative the plaintiff claimed dam­
ages for breach of the agreement. The agreement relates to the 
purchase of a number of lots in a town site or projected town 
named Prince Rupert, on the seaboard of the Pacific Ocean, 
which was intended to be the western terminus of the Grand 
Trunk Pacific Railway then in course of construction. The 
agreement is contained in a letter signed by Charles M. Ilays, 
who was president both of the railway company and the Town 
Site Company. The Town Site Company was a company in­
corporated for the purpose of acquiring, holding, and manag­
ing certain lands along the line of the railway.

The case was argued at some length. Many points of interest 
were discussed. But the real question, and the only question 
with which their Lordships propose to deal, is a very short one.

The agreement at the time at which it was made was in-
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complete, both as to subject-matter and price. It was conceded 
that before action brought the agreement was completed 
as to subject-matter. The question is: Was it completed as to 
price, and, if not, are the respondents answerable in damages 
for breach of the agreement'/ The agreement came about in 
this way: Mr. Frewen was a gentleman apparently of som • social 
position, connected with the press, and on terms of intimacy 
with capitalists or speculators on l>oth sides of the Atlantic. 
Some ten years before the date of the agreement, in company 
with Sir Charles Rivers Wilson, the president of the Grand 
Trunk Railway Company, he had visited the country through 
which the Grand Trunk Pacific Railway was to pass, and on 
that occasion he stopped for a few days with Mr. Ilays. Mr. 
Hays, according to his account, was anxious to interest him as a 
promoter in the development of Prince Rupert. Apparently lie 
had impressed Mr. Hays with the notion that he would be useful 
in making known the capabilities of the projected town. Later 
on, in 1906, he was negotiating with Mr. Hays on the footing 
that he was to acquire a certain number of lots at 100 dollars 
apiece. Mr. Hays entertained the proposal, but in the result 
nothing came of it. After a time Mr. Frewen thought he was 
being trifled with, and, as he says, he got disgusted. Then on 
the Hist Aug. 1908 lie had an interview with Mr. Hays, at 
which the matter was discussed. On the following day he sub­
mitted to Mr. Hays a proposal in the form of a letter to be 
addressed by Mr. Hays to himself. It was based on the discus­
sion which had taken place on the previous day. Mr. Hays read 
the letter, introduced the words “with our concurrence” as 
qualifying the selection of lots by Mr. Frewen, and then without 
any further alteration he signed the document.

The letter, so far as material to the present question, is in the 
following terms:—

1st September, 1908.
Dear Mr. Frewen,—The agreement with the Government of llritish 

Columbia relative to water lots being now practically complete, I am 
able to supplement my letter to you of the 8th May. One important 
matter I must leave open; I cannot fix the price for the thousand lots 
you are to select, with our concurrence, in the two thousand acre 
town -ite, but the prices will be decided by our officials as soon as the 
surveys are completed, and at the prices so fixed you are to have the 
lots and we arc to return you as your commission 25 per cent, of the 
purchase money. You will have no fault to find with our prices; 
they will be at least no higher than the price which the public will be 
asked to pay. 1 may say for your protection that should you regard 
the price of any lot or lots as too high you are under no obligation to 
take that lot or those lots, provided you notify us to that effect within 
sixty days of their assignment to you. . . . The terms of payment 
are as follows: One-third of the cash to be paid within ninety days of



8 D LR. | FrEWEN V. IIAYS. 717

our throwing open the townsitc to the public, the other two-third» in 
one nnd two year» at the same rate of interest annually as is charged 
the public on deferred payment». It remains to assure you that any 
advice and assistance you require in selecting your lands our ollicials 
will afford you.

Your» truly,
Chas. M. Hays,

President.
Mobeton Frewen, Ekq„

Montreal, P.Q.
It was contemplated at the time of the agreement that the 

Town Site Company would dispose of their lands in the manner 
in which the Grand Trunk Railway Company had disposed of 
town sites on the line of their railway. The manner in which 
that company had dealt with their town sites was this: The 
site was surveyed and applotted; the prices for the several lots 
to be offered for sale were fixed before the town site was thrown 
open to the public. Then the applotted plan and the prices of 
the lots for sale were placed on view at the different offices or 
agencies of the company, and the lots were sold to the first 
applicants at the published prices. It is plain on the face of 
the agreement what steps were to be taken in order to carry the 
agreement into execution. In the first place the town site was to 
be surveyed and applotted. After that, with the concurrence of 
the company, Mr. Frewen was to select a thousand lots. Then 
the prices of those lots were to be fixed by the officials of the 
company, that is to say, by Mr. Hays and his co-directors; and 
at the prices so fixed the lots selected were to be offered to Mr. 
Frex

M. rewon was protected against exorbitant demands by 
two provisions: (1) the prices were not to 1m? higher than the 
prices asked from the public, that is, asked from the publie for 
lots of the same class; and (2) Mr. Frewen was to be at liberty 
to reject any lots which he thought too highly priced. Ilis ad­
vantage or profit lay in the commission or discount of 2.’> per 
cent. The intended survey was delayed by an event unfore­
seen or unexpected. The Government claimed part of the 
town site on the ground, it was said, that it had been Indian 
territory. Ultimately it was arranged after a protracted nego­
tiation that the Government should have one-fourth and the 
company three-fourths of the town site, which as stated in the 
agreement of September. 1008. comprised 2,000 acres.

By an order-in-eouncil confirmed by Act of Parliament it 
was provided that the time for making the survey of the town 
site should he extended to the 1st May, 1909. In the meantime 
it was arranged with the Government that a survey and valu­
ation should be made by two surveyors, one acting on behalf of 
the Government and one on behalf of the company, nnd that
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out of the lots so surveyed and valued a sufficient number 
should be offered for sale by auetion at the reserve priées put 
on them by the two surveyors. The proposed auetion was eom- 
menced «m the 25th May, 1909. It was held, as the 
states, “with great success.” “None,” he says, “or hardly 
any of the lots offered by auction failed to reach the reserve 
prices.” In the meantime Mr. F re wen’s lots had been selected. 
On the 8th May, 1909, Mr. Fre wen made a selection without the 
concurrence of the company. On the 17th he went to Montreal 
to get Mr. 11 ays to approve his list and to appraise the lots 
which he had chosen. Before meeting Mr. 11 ays he met Mr. 
Phillips, the secretary of the company. Mr. Phillips handed 
him a list which the company proposed for acceptance by him. 
Mr. Frcwen objected to it in several particulars. Then he saw 
Mr. Hays and pointed out his objections. On the following 
day, the 18th May, a revised list was submitted to Mr. Frcwen 
which Mr. Frcwen reluctantly accepted as a compromise. This 
list is referred to as the “compromise list.” Mr. Hays, however, 
refused point blank to put prices on the lots, saying that lie 
could not do so “until after lie knew the results of the auction 
sale.” On the 9th dune, 1909, the secretary sent Mr. Frcwen a 
schedule of the lots in the “compromise list” with the com­
pany's prices thereon, noting that the lots had been assigned 
to him as of that date in accordance with the president’s letter 
of the 1st Sept., 1908. On the 11th dune, Mr. Hays wrote to Mr. 
Frcwen confirming the assignment. On the 13th dune, Mr. 
Frcwen wrote to Mr. 11 ays from New York expressing his dis­
appointment, and stating that one of his friends thought the 
prices “absurd,” and that lie meant to “stand on his legal
riL-lits "

On the 7th Aug., 1909, Mr. Frcwen, who was then in Loii 
don, sent to Mr. 11 ays the following telegram :

<'hurles Hay*, drain! Trunk, Montreal.—7/N/CD.—Neither selection 
nor price of town site lot* offered accord with agreements. I decline 
accept same a* such. I require lot* in accordance with your engage­
ment * and in default hold you responsible for damages.—Frkwkn.

On the refusal of Mr. Frcwen to take the lots specified in the 
“compromise list” at the prices fixed by the company, a .id on 
the expiration of the period of sixty days from the date of the 
company’s offer of those lots to Mr. Frcwen, the lots in question 
were placed on the company's sale list and they were all sold to 
the public before the 1st Oct., 1909.

The writ of summons in this action was issued on the 30th 
Aug., 1909. The action came on to be heard before Hunter, C.J. 
On the 2nd July, 1910, it was dismissed with costs. On the 10th 
Jan., 1911, the judgment of the learned Chief Justice was 
affirmed by the Court of Appeal for British Columbia.

^547
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Before this Bonn I lliv plaintiff's contention wan that, the lots 1*®P. 
ill ipicstion were ilul.v ascertained hy the “compromise list,” JTq 
hut that the prices which the plaintiff was asked to pay were not ivtz
duly determined hy the otlieials of the company as alleged or — J 4 i'
suggested in the secretary’s letter of the 9th dune, 1909. It was 
contended that the prices payable hy the plaintiff for the lots tfws.
ascertained in and hy the “compromise list” were the prices "*
put on those lots hy the two surveyors e iployed hy the Govern- n», nsehiw. 
ment and the company, and that those surveyors were the 
“officials” of the company within the meaning of the agreement 
or that the directors were at any rate Isnind to adopt their 
prices. It was further contended that the reserve prices at the 
auction were the prices which the public were asked to pay for 
the lots offered for sale, and that whether that he so or not the 
company broke their agreement hy demanding prices in excess 
of the reserve prices placed on lots of the same class as those in 
the “compromise list ” or else hy not fixing prices immediately 
the survey was completed without resorting to any other 
method.

In their Lordships’ opinion there is no substance in any one 
of the plaintiff’s contentions. The delay in completing the sur­
vey was not owing to any fault on the part of the company. It 
was due to the intervention of the Government, and the exten­
sion of time was sanctioned hy an order-in council confirmed 
hy Act of I’arliamcnt. The surveyors were not the “officials” 
of the company within the meaning of the agreement, as indeed 
the plaintiff admitted in his cross-examination. I “assumed.” 
he says. “Mr. Hays would lie the official.”

Although, no doubt, a sale hy auction was not contemplated 
at the date of the agreement there is nothing in that document 
to prevent the company from resorting to an auction or to any 
other reasonable method of testing the value of their property.
Some months before the date of the auction the plaintiff was in­
formed that the Government had proposed that an auction 
should he held, lie made no objection. Indeed he suggested 
that his lots should he included in the auction sale. The prices 
which the plaintiff was asked to pay were practically the same 
as those which were obtained at the auction, and it seems that 
when the lots assigned to the plaintiff in the “compromise list” 
were put on the company's sale list they were at once taken up 
hy the public at those prices. At any rate the plaintiff has not 
proved, or attempted to prove, that the prin-s fixed on his lots 
were in excess of the prices which the public were asked to pay 
for them, or in excess of the prices which were paid at the 
auction for lots of the same class. It seems almost alisurd to 
contend that in the ease of an auction rnierve prices are the 
prices which the public are asked to pay. As a rule reserve
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prices which the public arc asked to pay arc the highest prices 
which those who bid can he tempted to offer by the skill and tact
of the auctioneer under the excitement of open competition.

As the plaintiff rejected the prices fixed by the company, 
and the parties are not agreed as to price, specific performance
is impossible. As regards damages, the company seems to have 
followed duly the course prescribed by the agreement, and 
there has not been in their Ijordships’ opinion any breach of 
contract on their part.

It was stated without contradiction that if the plaintiff had 
accepted the prices fixed by the company he would have made a 
profit of something like 100,000 dollars. The loss of that profit 
appears to be due entirely to his own conduct.

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed with costs.

Appeal dismissal.

ONT. WELLAND COUNTY LIME WORKS CO v. SHURR.
(TI.
1911

(Decision No. 2.)
Ontario Court of Appeal. tiarroic, Maclarent Meredith, and Magee, 

and Lennox, ./. November 19, 1912.
Nfov. 19.

1. Minks axii minerals (8 II H—02)—Agreement “to lease respective 
farms” by separate owners—Gas am» oil leases.

Am agreement by two sepurate landowner*, neither of whom hail any 
title or right to or interest in the farm of tin* other, that they are i » 
give "the usual gat awl oil lease* of their respective farm*,’' where 
the agreement through .ut lines the word "leases'’ in the plural ami 
never in the singular. * an agreement for separate lease# of their re 
speetive farm# and not for one joint lease of the two farms, notwith­
standing a provision that the lessee was to supply gaa free of charge 
to the landowner#.

| Welland County Lime Works v. Hhurr, 1 D.L.K. 913. 3 O W N. 77.*». 
reversed : Welland County Lime Works v. Nhurr, 3 O.W.N. 39M, re 
■tored.]

Statement

Meredith, J.A.

Appeal by the plaintiffs from the judgment of a Divisional 
Court. Welland County Lime Works v. Shurr (No. 1), 1 D.L.R. 
913, 3 O.W.N. 775, setting aside the judgment of Sutherland, 
J., at the trial, 3 O.W.N. 398, in which the facts of the case an* 
stated.

The appeal was allowed.
IV. .1/. German, K.C., for the plaintiffs.
N. II. Bradford, K.C., and L. Kinnear, for the defendant.

The judgment of the Court was delivered by Meredith, J.A. : 
—I agree entirely with the learned trial Judge in his disposition 
of this case ; and can find no cause for the Divisional Court’a re­
versal of it.

Mrmllth. J.A.
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The majn question is whether the hmtlowiiers were to give 
separate least's of their respective farms, or one joint lease of 
the two farms, though neither hail any title or right to. or inter­
est in, the farm of the other; and, under ordinary circum­
stances, and even in the case of an agreement quite silent on the 
subject, one might well ask. why not separate leases? Why 
should each demise a thing which was not his, and in which he 
had no legal or equitable estate or interest ?

Hut by the plain, the unmistakable, words which the parties 
used in the formal writing evidencing the agreement between 
them, the matter seems to me to 1h* put beyond any kind of < ' ;
the landowners are to give “the usual gas and oil leases of their 
respective farms,” and the word “leases,” nowhere “lease,” is 
used in two other places in this short agreement.

The provision in the agreement for ir gas to heat
the homes of the landowners, free of charge, is not at all in­
consistent with separate leases; nor is the provision for heating 
the house of a tenant of one of the landowners in a certain 
event. These things may lie several and respective, and cannot 
override the unmistakable words, “leases of their respective 
farms”; as well as the very nature of the transaction.

Then the common form of lease, which each of the parties has 
put in, accentuates the absurdities to which a joint lease would 
lead ; the landowner is to have a royalty upon all oil produced ; 
and so much per annum for each well of gas in paying quan­
tities; and so much per acre for damage to the land in working 
it for gas or oil; all things obviously for the benefit of the 
owner only, not for another whose land is in no way touched by 
these p things.

No reasonable case for reforming the agreement was made 
at the trial. Indeed, it is the last thing the defendant wants— 
that is a reformation such as would support the joint lease 
holding of the Divisional Court. That which each «italics.- land- 
owners wants is really a separate lease, with a pnivision in it 
that the other of them, though not a party to it, shall have his 

also heated with gas the same as the r's is to be
under his lease ; but there is nothing in the ease to support an 
extraordinary claim of that character.

If there be a usual gas and oil lease, there is nothing in the 
defences of want of certainty, and the statute of frauds; whether 
there is, or is not, such a lease, is to be the subject of an enquiry 
under the judgment directed to be entered at the trial.

1 would allow the appeal ; and restore that judgment.
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Meredith, J.A.
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ONT. BANK OF OTTAWA v. BRADFIELD.

On la I in ('mill nf Amiral. U arrow. \lar la mi. .Meredith, and Matter, d-l. I 
November 111, 1012.

0 A. 
1012

1. IN COM PETE XT PERSONS I 8 II —10)—B ILLS AM* NOTES IIY IXCOMl'Kn \|
persons—Renewal promissory note, effect of.

Whore the endorser of n promissory note was at the time of the 
omlorsemont mentally ineapahle of making a contract, ami where it 
appears that the note was merely a renewal of certain subsisting an.I 
enforceable notes, upon which the endorser was jointly and severally 
liable with others, such circumstances will govern, ami the plaintiff 
holder may revert to the earlier notes ami recover upon them, upon the 
ground that the renewal endorsement was made under a mistake of fact, 
especially where it does not np|*ear that the plaintiff had knowledge of 
the mental incapacity of the endorser.

Appeal by the 's from the judgment of Sutherland.Statement
J., in an action against the defendant as an endorser of promis­
sory notes to recover #1,425.45 balance claimed to he due on tin- 
said notes. The defence was that the defendant was at the time 
of unsound mind and incapable of making any contract, and lie 
counterclaimed for payments withdrawn by the hank from his 
hank account, and in payment of the two notes in ques­
tion.

The appeal was allowed.
F. E. Horigin*. K.C., for the plaintiff.
U. A. Pringle, K.C.. for the defendant.

iirmiith. i.A. The judgment of the Court was delivered by Meredith, J.A
After several attempts to find evidence enough to support the 

findings of the trial Judge upon all material questions of fact. 
I am obliged to say, in the fullest appreciation of the advantages 
of a trial Judge, that the finding upon the question of knowledge 
on the part of the plaintiffs, of mental incapacity of the defend 
ant to t ' ness, when the notes were endorsed by him.

be>ustained.cannot
The case is not one of obvious, or commonly known, mental 

affliction; there is a sharp conflict of testimony as to whether 
there ever was any such incapacity, a conflict in which there is 
a good deal to be said on each side, so that if the finding upon 
that question had been the other way it might have been impos­
sible to disturb it. The man was very old. hut lie was in no way 
confined, or restrained, as one of unsound mind ; indeed lie seems 
to have been frequently, if not constantly, in and about the place 
of business, and so concerned in the business in which the délit 
in question was contracted, which was always carried on in his 
name.

The trial Judge found that the indorsement by the defend 
ant of the first of the notes in question was obtained by the 
plaintiff’s manager Graham, in person, and that at the time lie

C0B
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obtained it he knew of the defendant’s mental ineapaeity, ONT.
G rah ai.l having testified that the endorsement was obtained by
the intestate’s son, the witness Bradfield; and that he, Graham, n,12
had nothing personally to do with obtaining it, and that he never -----
had any knowledge of any kind of incapacity of the defendant ottvw*

I cannot hut say that the finding sirikes me very forcibly as 
unreasonable. In the first place, it must be borne in mind, that Hkaihïhj». 
the note was taken in renewal of a note of the firm of R. II. m^iui. j.a. 
Bradfield & ('o.. and so a note upon which the defendant, R. II 
Bradfield was liable; for there is no finding, nor any evidence 
upon which it could be well found, that the defendant was not a 
member of the firm thus prominently bearing bis name : and 
it must also be borne in mind that ibis firm had for years before 
hern indebted to the plaintiff, and that that note was but one of 
many renewals of notes given for that indebtedness; so that the 
proposition is that this astute business man, deliberately 
obtained from a man be knew to be of unsound mind, the note in 
question in place of the one upon which that man was already 
liable ; so deliberately doing a most discreditable act in order not to 
better, but to make much worse, the legal position of the plaintiffs, 
one of the incorporated banks of Canada, in which be held the 
honourable position of one of its managers. If the finding of 
the trial Judge be true, one may. not unfairly, suggest that, per­
haps, the mental capacity of this manager might reasonably 
have been inquired into. This point seems to have wholly 
est * consideration by the trial Judge.

The ease is, I think, plainly one in which, in order to defeat 
this action on the ground of mental incapacity of the defendant, 
he was bound to prove, not only such incapacity, but also that 
the plaintiffs bad knowledge of it: and that the trial Judge's 
holding to the contrary is erroneous. There was no evidence of 
any such knowledge when the later note was endorsed ; and it is 
not. 1 find, proved that there was when the earlier one was en­
dorsed. And 1 incline to the view that if there were incapacity 
when the notes in question were endorsed, which incapacity viti­
ated the endorsements, the plaintiffs might revert to any of the 
earlier notes for the same indebtedness, and recover upon them, 
on the ground that the renewals were made under a mistake of 
fact.

The Act respecting the negotiation of co-partnership does 
not, in any way, relieve the defendant from liability. I would 
allow the appeal; and direct that judgment be entered, upon the 
two notes, in the plaintiffs’ favour.

A Pinal allowed.

7
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CAN TAYLOR V BRITISH COLUMBIA ELECTRIC R. CO.

- i '
1912

(Decision No. 2.)

Supreme Court of Canada. Sir Charles Fitzpatrick. Idinylaa. Dun.
1 iiplin, amt Brodeur, JJ. Map 7. 1912.

1. Appeal i 8 \"M L3—513)—Review of qi anti m of ham auen-—ti.x \i*
PEAI. FROM APPELLATE OOl'KT.

The Supreme Court of Canada will not disturb a judgment of 11 
Court of Appeal of llritisli Ctduniliia on a mere i|Ue*tion of t|iianlum 
of damage», where that court, hy virtue of the power giten to it In 
rule N00 (ai of the y ties of the Supreme Court of British Columbia, 
ha* retimed a verdict of the trial court in an action for |iei»onnl in 
juries arising out of an aeeitlent.

| Taillai v. Ilritish Columbia Ehvtrie It. Co.. 1* D.I..R. 3S4. Id IU Ml
42d. allirmed. |

2. Appeal i 8 \ 11 L 3—5131—Review of kedittiox m ham auk* — Eu.
MENT OF HAM AUEN NOT PKENelllllEII IIY LAW.

The rule that the Supreme Court of Canada will not interfere with 
the judgment of a provincial Court of A|i|ieal reducing the ipiantum • >t 
damage* assessed hy the trial court doe. not prevent interference in 
vase* where some element of damage* for which no compensation i» 
allowed hy law may have hceu given a place in the total of damage* 
reached. I Dictum prr Idington. .1.»

1Praed v. tIra ha in. 24 (j.B.D. .VI, considered; *ee al*o •lohnston t. 
Ureal Western It. Co.. 1191141 2 K.H. 239. and Ihnin v. Prescott Eh ra­
tal Vu.. 2d A.R. (Ont.) :WH. :$() Can. S.C.R. U2U.|

Statement Appeal by tin* plaint iff from the judgment, Taylor v. British 
Columbia .’ .trie It. Co.. 1 D.L.R. :tS4. Hi lU'.li. 420. 1!» W L 
R. 851. allowing tin* defendants’ appeal and reducing tin* dam­
age» awarded the plaint iff at the second trial from $17,500 to 
$12,000. A verdict for $15,000 at the first trial had liven set 
aside as excessive, nee Taylor v. British CohutJiia Electric It. Co., 
Hi IS.C.R. 109.

The present appeal was dismissed, A NOLI N, J.. dissenting.
C. IV. Craiy, for the appellant.
Ewart, K.C., for the respondent.

Fitzpatrick, C.J. Fitzpatrick, C.J., agreed that tin* appeal should he dis-
missed with costs.

I«lltiglim. J. Idington, J.:—This ease in the first trial resulted in a ver­
dict of $15,01 HI for the appellant which was set aside as e.xees- 
sive. On the second trial the verdict was $17,500 on suhstant ially 
the same facts. The Court of Appeal reduced that sum to $12. 
000 hy virtue of power given in the rule 8(i!)(a ) which is as 
follows : —

Where excess ve damage* have been awarded hy a jury, if flic ! nil 
Court is of the opinion that the verdict is not otherwise unrea*onal> <. 
it may reduce the damage* without the consent of either party instead 
of ordering a new trial.

Hence this appeal ami the questions raised relative to our 
right or duty to interfere.
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For iimny years |mst this Court has refused. mid I think 
rightly, to interfere with any assessment of damages for personal 
injuries arising out of any aecident.

What a Judge or jury passed and a loeal appellate Court 
(more likely eonvorsant with loeal conditions of life than xvei 
approved or did not disapprove of. it has lieen thought should 
remain unvhanged.

Once this is clearly understood, as I think it now generally is, 
the local appellate Courts are more likely to feel that the entire 
responsibility rests with them and the natural results will fol­
low. In this way the unjustifiable appeal will lieeome rare and 
possibly cease.

This does not prevent our interference in the very rare case 
where some element of damages for which no compensation is 
allowed by law may have been improperly given a place in the 
total reached.

In British Columbia the rule I have quoted seems to tit the 
requirements that have arisen ever since the ease of Watt v. 
1 Yatt, 119051 A.C. 11 •">. when it was declared the only course 
an appellate Court had. in finding excessive damages, was to 
grant a new trial. I fear it. in fact, was occasionally constrained 
thereby to let most undesirable verdicts stand.

It is urged that the Court had no right to interfere herein as 
there was nothing that would have justified a new trial. That 
seems to me to ignore mere excess as in any case justifying a new 
trial; certainly that is not law. Such eases arise from time to 
time. The Court or some Court of Appeal must draw the line to 
In» followed as laid down in 1‘rattl v. tiralinm. 24 (j.lt.l). 59. A 
new trial is a wretched expedient as a remedy for that sort of 
thing. This new power as alternative thereto is to he exercised 
by the local appellate Court as it has ever done only with a dif­
ferent result which it enables to he reached.

It seems to me we should adhere to the same line of conduct 
ns we have for so many years past observed. The Court grant­
ing a new trial oil the ground of excessive damages was not in­
terfered with though occasionally we may have felt we should 
have let the verdict stand. The Court below should he given an 
opportunity to work out the experiment entrusted to them lu­
tins amendment to the law. It is called a rule of Court practice 
and when it is urged as being inconsistent with rule No. 490 
governing trial by jury, is a taking away of the right of trial 
hv jury. I see no sound argument in that contention.

The Lieiitenant-Qoveriior-iii-council having had these rules 
drawn up, the Legislature adopted them and enacted they should 
lieeome law and they are law just as any other statute. The 
later and earlier in numlier of sections can lie made to harmonize.

True the right or duty of the jury to limit the damages is
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not henceforward to be so nearly a supreme thing as it was 
before. The mere eonseiousness on the part of jurors that this 
power exists, will no doubt result in a resort to its exercise being 
rarely necessary.

1 have never joined in what seemed to me a senseless cry 
about jury assessments. 1 have seen verdicts just as I haw 
seen judgments exceed what I could approve. But tin* first men 
to be changed are those justifying negligence. 1 think if all 
concerned recognize their respective duties, this new departure 
being upheld may lead to happy results. For these reasons I 
would not interfere, though if sitting below, 1 not have
felt inclined to go as far as the Court has.

The appeal should be dismissed with costs.

Duff, J.. agreed in the result.

Anglin, J. (dissenting) : As I construe rule No. 869a of tin* 
rules of the Supreme Court of British Columbia, the jurisdiction 
which it confers exists only in eases in which the Court would be 
justified in ordering a new trial for excessive damages. That 
can properly be done only where the Court is satisfied that on 
the evidence in the record, twelve reasonable men could not have 
reached the impeached verdict unless they had given effect to 
considerations which should not have influenced them : Proed \ 
Graham, 24 Q.B.D. 53 ; Johnston v. Great Western U. Co., [ 19041 
2 K.B. 250. In my opinion it is not possible in this case to reach 
such a conclusion. While 1 am very loath to interfere with tin- 
judgment of any provincial appellate Court upon mere (pian 
turn of damages, the present case, in my opinion, imperatively 
calls for such interference on our part. With great respect for 
the opinion of the Court of Appeal of British Columbia, 1 am 
unable to see how any appellate Court could, upon the evidence 
in the record now before us, satisfy itself that “the jury could 
(not) reasonably have awarded $17.500 damages.”

Brodeur, J.:—I am of opinion that this appeal should hv 
dismissed with costs.

.t/>/x at dismissal, Anglin, J.. disst nlimi

Re McLEOD v. AMIRO

thitai io High Court, Ititltlcll, •/., in Chambers. October 7, 1912.

1. Courts (j VA—290)—Rules or decision—Consent of parties, when
INSUFFICIENT BASIS FOR COURT ORDER.

Although all the parties interested consent to the making of an 
order or even ask for it. a court should not grant it unless it appear* 
that the order is a projs-r one to make, since a court is not to be made 
a mere convenience for achieving some desired end.

6
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2. CoVKTH (5 II A 2—135)—MANDAMUS TO INTERIOR OOt'RT—«IURIHDIUTIOX ONT.
OK APPELLATE COURT. --------

Th«* High Court of Justice, exercising the powers of the traditional H. C. J.
Court of King’s Bench, may hy mandamus command an inferior court 1912 
to hear a ease within the jurisdiction of that court.

McLeod
3. Courts ig II A2—153)—Mandamus to ix>wkr ctm.rt—Jurisdiction

OK APPELLATE COURT—BASIS—Krro.NHU s DKUIHIOX BELOW.
Mandamus does not lie to compel an inferior court to reconsider a 

decision where the matter decided was within the jurisdiction of the 
inferior court.’ notwithstanding that the decision of the lower court 
may have been erroneous.

I In re l.uiiy Point Vo. V. IihIcihoh. IK A.It. 401. applied; *«•«• also 
Toiniahip of .1 inrliasbtmj v. Pitcher, 13 O.L.H. 417. |

4. Mandamus i g 11 A—75)—Procedure— I ’rereq i"imites.
Where an inferior court decides a matter within its jurisdiction 

on a preliminary point without going into the merits, there is no real 
decision on the case, and mandamus will lie to compel a reconsidera­
tion. hut It must lie clear that the point. it|ion which the decision rested 
was in reality preliminary and not one u|ion the merits.

5. Appeal ( g V111 K—lIHtl I—Kkkect ok decision—Decision "on the
merits" — Summary conviction — Insufficiency ok inkorma-

A judgment given hy a Division Court in Ontario, u|m>ii an appeal 
taken from a summary conviction, whereby the conviction was quaehed 
on the ground of the insufficiency of the information, is a decision 
“on the merits."

ti. Mandamus (f II A—73)—Procedure — Prerequisites — Erroneous
DECISION OU LOWER COURT, EFFECT ON THE APPLICATION.

On an appeal to a Division Court under see. 749 (a) of the Criminal 
C«xle (Ont. | from a conviction by a jKilice magistrate, a decision by
the appellate court allowing the appeal on the sole ground that the 
information on which the conviction was based was insufficient, though 
this point was not raisetl lie fore the magistrate, while it may lx- er 
roneous under see. 753 of the Criminal Code, is nevertheless a decision 
on the merits and not on a matter preliminary, and lienee mandamus 
will not lie to compel the Division Court to reopen the ap|M*al.

[The Çh/mi v. Juntieen of Ifitl<llih*ir, 2 Q.B.D. 316, referred to.]

Motion by Arthur McLeod, the informant, for a mandamus statement 
to the of the County Court of the County of Frontenac,
presiding in a Division Court, to compel him to reopen an appeal 
from a Police Magistrate’** conviction, and hear and adjudicate 
upon the appeal.

The motion was made upon the consent of the Police Magistrate 
and the accused.

The motion was dismissed.

T. //. Peine, for the ant.

October 7. Riddkll, J.:—McLeod laid an information against Rlddel1, Jl 
Amiro for operating his automobile on the highway contrary to 
the statute; the accused was tried before the Police Magistrate 
at Napancc and convicted, being lined $10 and costs. No objec­
tion was taken before the Police Magistrate as to any defect in 
form or substance in the information.

9
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An appeal was taken to the Division Court of the division, 
under see. 749 (a) of the Criminal Code. The Division Court 
Judge (the Judge of the County Court of the County of Frontenac) 
sat to hear the ease. Counsel for the appellant took objection 
to tlie information as insufficient in form and in substance. 
No evidence was taken; although counsel for the informant 
requested that the merits on the facts should be gone into, 
the Judge refused; and the appeal was allowed on the sole 
ground that the information was insufficient. It was not shewn 
(as indeed it could not be) that the objection had been taken 
before the magistrate—nor was it shewn or contended that Amiro 
had been deceived or misled.

A motion is now made for an order setting aside the order of 
the Division Court and “for an order of mandamus requiring the 
Judge . . . to reopen the appeal from the conviction . . . 
and to hear the evidence of the . . . witnesses . . . and
to adjudicate upon the same, or for such other order as . .
the justice of the case may require . . . .”

Amiro, through his counsel, consents: and a consent is also 
filed signed by the learned Judge.

Contrary to the opinion which some seem to entertain, an 
order is not made by His Majesty's Courts of Justice simply 
because all persons directly interested consent to such order or 
even ask for it. The Court must see whether the order is a 
proper one to make; and is not to be made a mere convenience 
for achieving some desired end.

Assuming all the facts to be as stated, I do not think mandamus 
can issue.

No doubt, the High Court of Justice, exercising the powers of 
the traditional Court of King’s Bench, may by mandamus com­
mand an inferior Court to hear a case within the jurisdiction of 
that Court. But where such Court has decided a matter within 
its jurisdiction, however wrong that decision may he, mandamus 
does not lie to compel a reconsideration. “In a matter within 
his jurisdiction he may misconstrue a statute ... or other­
wise misdecide the law as freely and with as high an immunity 
from correction, except upon appeal, as any other Judge:” per 
Osler, J.A., in In re Long Point Co. v. Anderson (1891), 18 A.IV 
401. at p. 408. See also what is said in Ton of A meliasburg 
v. Pitcher (1900), 13 O.L.H. 417.

It is, of course, contended in the present case that if the Court 
below deeides on a preliminary point without going into the 
merits, there is no real decision on the case, and mandamus will lie

No doubt—but we must Is* sure that the )>oint upon which the 
decision rested was preliminary in reality and not on the merits.

It is in the view that what the learned Judge decided was 
preliminary, that both the ant and his solicitor swear that 
“there was no argument before the said Judge of the legal merits

0
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of the case—the only question being argued was the question of 
the insufficiency of the information ami complaint." And it is 
pointed out that the Code (see. 753) expressly provides that no 
judgment shall he given in favour of the appellant upon an objec­
tion to the information and complaint which objection was not 
taken before the magistrate. The learned Judge was, in my 
opinion, wrong in the view he took «if the appeal (I am of course 
speaking only upon the material before me, and the facts may 1>«* 
quite different); but he has the same power to go wrong that any 
other Judge has.

That such a decision is not on a matter preliminary, but on 
the merits, is, to my mind, quite clear.

In The Queen v. Justice a of Middlesex (1877), 2 (J.B.D. 51<i, 
the had been convicted by a Police Magistrate in
London for palmistry; he appealed to the sessions. Cpon the 
appeal, the proceeding commenced with an objection by the 
appellant that the omission from the conviction of certain words 
made the conviction bad. The Justices, after hearing this point 
argued, decided in favour of the appellant, and they di«l not 
amend the conviction, its they should have done. They allowed 
the appeal. An ation was made for a mandamus- and the 
motion came on before Mcll«>r and Lush, JJ. Mellor, ,1., said 
(p. 519): “The principle has been very clearly stated . . -
that a mandamus goes where persons having a jurisdiction to 
exercise decline to exercise it upon some matter preliminary to 
the hearing of the merits of the ap|>cal, as regards fact or law 
. . . The question here is, did the sessions decline jurisdic­
tion over this appeal? I am of opinion that they did not. . . . 
A conviction was brought Indore them, and objection was ma«le 
that tin* conviction was bad because it omitted certain words.
. . . That is really the substance of the objection. . . .
They declined to amend, anil they insisted upon dec " the 
app<Nil upon the conviction as it stood in point of form. . . . 
They have exercised their jurisdiction, ami it is a cardinal rule 
when jurisdiction is vested in magistrates or any body of men, 
which they may exercise so long ils they act within th«-ir authority, 
that however errom . they decide, we cannot supervise their 
decision.'’ Lush, J. (p. 520), came to the same conclusion with 
reluctance, “because 1 am not at all sure that the judicial mind «if 
the learned Jtnlgc" (t.e., the assistant Judge presiding at 
the sessions) “was applied to the construction of the* statute.
. . . But the question before us is whether the Court has
deci«le«l the matter of the appeal. They fourni
the conviction had on the face of it. That is a decision 
upon the legal merits of tin* case. If they «lecided upon the 
merits of the appeal, the legal merits, or the merits of the 
matters we cannot order them to rescind that decision.
. . . Whether that decision is right or wrong, we have here no
power to decide or inquire. It is nevertheless a decision. It is

4
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0NT no more than saying, it is no use for us to hear the evidence. 
IlTc.J. • • ■ Therefore this was not a preliminary objection. The 

1912 sessions did not refuse to enter into the appeal on the ground of
----- any preliminary matter. They did enter upon it and decide

McLnm uP°n ^c legal merits of it.”
r* In the present case the Court did enter into the appeal and “did

Amibo. decide upon the legal merits of it.”
m—y It makes no difference if the learned Judge misconstrued 

sec. 753 of the Code—he has the power, untrammelled by me, to 
make mistakes: and I can find no reason why a misconception of 
the meaning of a statute is any worse than a misconception of a 
common law principle or equitable rule.

If the statute was not present to the mind of the Judge—then 
his judicial mind was not “applied to the construction of the 
statute,” just as in the case in 2 Q.B.D., already quoted from; and 
that can make no difference. It is no worst*, as I have suggested, to 
fail to take into consideration a statutory provision than a well- 
established common law or equity principle. “ In the hurry of bus­
iness . . . the most able Judges are liable to err,” says Lord
Kenyon, C.J., in Cotton v. Thurland (1793), 5 T.R. 405, 409—and if 
Popham, C.J., could say of himself and his brethren as he did in Sir 
Walter Raleigh's Case (1603), 2 How. St. Tr. 18, “But we know the 
law,” a greater than he has said, “God forbid that an attorney or 
even a Judge should be held to know all the law.”

It would be going too far to assert a jurisdiction in this case to 
grant a mandamus—and considerations which should be elementary 
would have prevented the application being made.

“We are not to issue process here as instruments or conduit- 
pipes, but judicially as Judges:” per Holt, C.J., in Lucy v. Bishop 
of St. David's (1702), 7 Mod. 59. “A Court has no right to strain 
the law because it causes hardship:” per Lord Coleridge, C.J., in 
Body v. Halse, [1892] 1 Q.B. 203, 207. A Court “must look 
hardships in the face rather than break down the rules of law:” 
per Eldon, L.C., in the Berkeley Peerage Case (1811), 4 Camp. 401, 
419. “We ought, not to overstep our jurisdiction because we 
think ... it might be advantageous so to do:” j>er Rigby, 
L.J., in In re Watkins, [1896] 2 Ch. 336, 339.

A total want of jurisdiction cannot be cured by the assent of 
the parties: per Patteson, J., in Jones v. Owen (1848), 5 D. & L. 
669, 674; The Goluhchick (1840), 1 Rob. Ad. Rep. 143, 147; 
In re Thompson (1861), 9 W.R. 203, 208, per Wilde, B.; and many 
other cases, especially In re Aylmer (1887), 57 L.J.Q.B. 168, 
per IiOrd Esher, M.R.

The motion must be dismissed. I have not considered whether, 
all parties consenting, the Court below cannot open up the matter 
proprio motu.

Motion dismissid.
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Be GEORGE GEORGE, a supposed lunatic. SASK.
Saskatchewan Supreme Court, Lamont, J., in Chambers. December 26, 1912. ^ ç,
1. INCOMPETENT PERSONS ( 8 VI—30)—GUARDIAN FOR INSANE PERSON—PB F 1912

REQUISITES FOR APPOINTMENT. -------
Before a guardian of a lunatic’s estate can be appointed, it must Dec. 26. 

appear that the alleged lunatic is at the time of the application of 
unsound mind and that he has property and is incapable of managing 
such property.

2. Incompetent persons i| I—-3)—Inquisition and proceed!so»—Xat-
IRK OF PROOF OF INSANITY.

On an application for the appointment of a guardian of the estate 
of an alleged lunatic, in order to determine whether or not he is of 
unsound mind, evidence of the facts and circumstances which go to 
shew insanity must be submitted.

3. Incompetent persons (| I—3)—Inquisition — Insanity — Facts,
NOT OPINIONS, BASIS OF JUDICIAL DETERMINATION.

The affidavit of persons that, in their opinion, a supposed lunatic is 
of unsound mind is not sufficient upon which to base an application 
for the appointment of a guardian for his estate, since it is necessary 
to state such facts from which the court itself may judge whether 
the person is of unsound mind or not.

[Re Hulgcr, 21 Man. L.R. 702, referred to.]
4. l.NCOMPETKT PERSONS ( fi 1—3)—INSANITY — PRIOR COMMITTAL AS IN­

SANE, EFFECT AS EVIDENCE.
On an application for the appointment of a guardian of the estate 

of a supposed lunatic, the fact that he was committed to a hospital 
for the insane by a justice of the peace and that he is there at the 
time of making the application, is not evidence of insanity, for he may 
have been committed improperly.

5. Evidence (g VII E—615)—Sanity — Opinion evidence as to. suffici­
ency of—Number of medical men required.

The evidence of one medical man that a person is of unsound mind 
is not sufficient upon which to base an application for the appoint­
ment of a guardian of his estate on the ground that he is insane, at 
least two being required.

[Re Bulyer, 21 Man. L.R. 702, referred to.]
6. Incompetent persons (|1—3)—Insanity — Guardian of estate —

Petition for, to whom.
A petition for the appointment of a guardian of the estate of a 

supposed lunatic must, under rule 753 (Saskatchewan rules, 1911 ) 
be addressed to a judge of the court.

7. Incompetent persons (g VI—30)—Guardian and ward—Insane—Ap-
1 “OINTMENT OF" GUARDIAN, FORM OF PETITION REQUIRED.

A petition for the appointment, of a guardian of the estate of a 
supposed lunatic must pray specifically for a declaration of lunacy.

8. Incompetent persons (g VI—31 ) —Appointment or committee —
Guardian of estate of lunatic.

An application for the appointment of a guardian of tlie estate of a 
supposed lunatic will In* refused where no facts are set out from which 
the court can determine whether or not the alleged lunatic is of un­
sound mind, or whether or not he is incapable of managing himself 
and affairs.

9. Incompetent persons (g VI—31)—Appointment of committee for in­
sane person—Requirements of petition.

A petition for the appointment of a guardian of tin* estate of a 
supposed lunatic must Is* supported by the affidavits of at least two 
medical men, containing not only the conclusions at which they arrive, 
but also the facts upon which these conclusions are based.

y



Dominion Law Reports. 18 D L R

Application by the Western Trust Company to be appointed 
tiu* guardian of the estate of one George George, y supposed 
lunatic.

The application was refused.
Macknizr. Brown tb Co., for the applicant.
La mont. J. :—This is an application by the Western Trust 

Company to be appointed the guardian of the estate of one 
George George, who is alleged to be insane. The only material 
read in support of the application consisted of

(1 The petition of the company, which sets out that the 
said George George was adjudged a lunatic by R. M. Crowe, a 
justice of the peace for Saskatchewan, and was committed to 
the asylum at Brandon, where he now is: that lie was possessed 
of certain property, which is described in the petition ; that the 
only next of kin to the said George George lives in Glamorgan­
shire, South Wales; and that the said petitioner is informed 
that the said George is likely to recover his normal state within 
a reasonable time;

(2) Ai. ahidavit of the Regina manager of the company, 
that he believes the facts set out in the petition to be true in 
substance and in fact ;

(3) An appointment for the hearing of this application ;
(4) Affidavit of service of the petition and appointment 

upon the said George ;
(5) The affidavit of Dr. McFadden, superintendent of Bran­

don hospital for the insane, who testified (a) that the above- 
mentioned George George was committed to the * >r the
insane at Brandon on the 10th day of June, 1912. as a lunatic, 
and (b) that the said George is now insane and is likely to he 
so for at least one or more years in the future.

Before a guardian for his estate can be appointed it must 
appear that the said George George is, at the time the applica­
tion is made for the appointment of such guardian, of unsound 
mind, and that he has property and is incapable of managing 
such property: Rule 753 ct scq. In order to determine whether 
or not he is of unsound mind, evidence of the facts and circum­
stances which go to shew insanity must be submitted. In .1/r- 
Intyre v. Kingsley, 1 Ch. Ch. 281, Spragge, V.-C., laid down 
the law as follows:—

The affidavits do not give any facts shewing the person to he of 
unsound mind; they only shew that the person swearing to them l>e- 
lieved him to lie so. The affidavits should state such facts, from which 
the Court may judge for itself whether the person is of unsound mind 
or not. For the purpose of declaring a person a lunatic and vesting 
the control of all his affairs in the hands of a committte. the affidavits 
must shew particularly all the facts evidencing the insanity.

And in Be Bulger, 21 Man. L.R. 702, Mathers, C.J., said:—

7598
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The uftiditvits of the iiteilienl men must not he confined to stating SASK.
their opinion of the lunacy, but they must shew all the facts evidencing
the lunacy, from which the < 'ourt may judge for itself whether the s 1 '
person is or is not of unsound mind.
In the present ease no facts whatever evidencing tb * lunacy Ih; 

are set forth, and we have only the opinion of the medical <;•
superintendent that he is insane. The fact that he was com- __
milted to a hospital for the insane by a justice of the peace Lam"1"1j
and that he is there now is not evidence, for he may have I teen 
committed improperly. Again, the evidence of one medical man 
is not sufficient. There must be at least two. Halslmry *s Laws 
of England, vol. 9, at p. 417. and AY Hulun- ‘21 Man. L.R. 7<L\
In these affidavits the facts upon which the medical witnesses 
base the conclusions at which they arrive must be set out so as 
to enable the Court to determine whether or not the opinions 
of the medical witnesses have been formed upon sufficient 
grounds. The material in this case is therefore defective in the 
following particulars:—

(1) The petition is not addressed to any one. It should 
be to a Judge: rule 753.

(2) The petition does not pray specifically for a declaration 
of lunacy.

(3) No facts are set out from which the Court can deter­
mine whether or not (leorge is of unsound mind or whether or 
not he is incapable of managing himself and his affairs.

(4) The petition is not supported by the affidavits of at 
least two medical men. containing not only tin- conclusions at 
which they arrive but also the facts upon which these eon- 
elusions are based.

I therefore refuse the application.
. I pplication refused.

TAYLOR v. YEANDLE ONT.
Ontario l)i visional Court. Unlock, VJ.Kx.H.. t'lutr. a ml Sutherland, •/./.

Ihvcmber 28. I » 1 2.

1. Deeds i8 I A—2l—Witness to iieko—I'book ok execution by gkaxtee
OF A DECEASED (iHAXTOK—Rfl.E OK LAW,

Tin* rule of law Iliait in establishing a gift «luring a decedent's lif«- 
time to the recipient, the gift mint lie estahlisheil by M-parate ami 
independent evidence without taking into account the evidence of the 
recipient himself, is satisfied, where in an action lay an administrator 
to set aside a conveyance a*, invalid it appears that the deceased donor 
and recipient were mother and daughter, respectively, that the mother 
had lived with the daughter some years liefore the deed in question 
was made, that the mother had sent for a solicitor to draw up the 
conveyance which was done without tin* recipient 1 wing present and 
without the recipient taking part therein, that the instructions were 
given to the solicitor by the mother herself, and it is obvious from the 
evidence that the mother intended to compensate the daughter for her 
trouble and can* and the amount which the daughter received was no 
more than a reasonable compensation.

[Walker v. Smith, 211 Ileav. MMl. distinguished.]

D.C
1912
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ONT. Appeal by plaintiff from tin* judgment of Boyd. C.. of
D. C. 
1012

Oct. 15, 1012, in an action by an administratrix, to set aside 
a conveyance as invalid and as having been obtained by the 
fraud and undue influence of defendant, etc. At the trial the

Y-»--
action was dismissed with costs.

The appeal was dismissed.
/?. «S'. Robertson, for the plaintiff.
G. G. McPherson, K.C., for the defendant.
Clute, J. :—The action was brought to set aside a deed 

dated 20th February, 1907, made by the late Eleanor Doherty, 
who died on the 7th March, 1911. to her daughter, the defend­
ant. The deed was attacked chiefly upon the ground that it 
was a gift from the mother to the daughter, and that there 
was not sufficient evidence to support it without relying upon 
that of the daughter, which could not be looked at for that 
purpose.

In Lavin v. Lavin, 27 Or. 567, which was strongly relied 
upon, reference is made to the judgment of Lord Romillv. 
in Walker v. Smith, 29 Beav. 396, where he is reported as say­
ing: “I am of opinion that in all these cases you must not 
take into account the evidence of the recipient himself. The 
gift must be established by separate and independent evi­
dence, and if there was separate and independent evidence 
here I could uphold the gift.” Spragge, C., further sa vs that 
he followed this decision in Delong v. Mum ford, 25 Or. at p. 
90.

On referring to Walker v. Smith, 29 Beav. 396, it will he seen 
that this was a ease between solicitor and client, where the testa­
trix had made a will, prepared by the solicitor, by which she gave 
legacies of $500 each to the solicitor, his wife and his son and 
daughter, and the residue to her sisters, and appointed the soli­
citor her sole executor. The will was attested by two clerks 
of the solicitor. Shortly afterwards the testatrix made a vol­
untary gift of £500 of East India stock, which was transferred 
into his name on the 18th September, and on the 28th of 
September she gave Mr. Smith a power of attorney to receive 
the dividends under the three per cents, which he received. She 
died on the 29th October, 1857. The transactions were kept 
secret, and no other independent solicitor was employed in 
them. The family asked a declaration that that the gifts and 

sts had been improperly obtained and were void.
The Master of the Rolls in laying down the principle to be 

applied to eases of that kind, states that one of the questions 
to be considered is whether the influence of the donee or recipi­
ent of the bounty was improperly exercised on the donor, “the 
burden of proof of the first always lies upon the recipient of 
the bounty to shew that the gift was intended to be given, and

56
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I fully concur in the argument and observation that a solicitor 0NT 
does not stand in any different situation from any other per- D c
son, and that there is nothing ipso facto in the relation of soli- jnij
citor and client which makes it impossible for the solicitor to — -
receive a gift from his client, hut when the gift has been fully 1
established the rpiestion then arises whether undue influence Ykamuk. 
has been exeicised. and then the question of the relation of ~ 
solicitor and client is an ingredient in estimating the extent of 
the actual or probable influence exercised over the donor.”

In that case he did not find any undue influence, and held 
that in all these cases you must not take into account the evi­
dence of the recipient himself. The gift must be established by 
separate and independent evidence, and be observes that ‘‘if 
there were separate and independent evidence here 1 should 
uphold the gift.” He found that as to the will, there was not in 
evidence any proof of undue influence and upheld the will. He 
set aside the gift, however, of tile £500 Hast India stock, saying 
that that stood upon a totally different footing: ‘‘Undoubtedly 
if she had called in a third person who had no interest in the 
matter, and said, I have deliberately given this £500 to Mr.
Smith for the benefit of himself or his children, or for his own 
benefit exclusively, then I should have upheld the gift, but 1 
look in vain for such a thing in this case. 1 go through the 
whole of the evidence but, as I have stated, I am compelled to 
throw out of consideration the evidence of Mr. Smith himself. 
Unfortunately, the whole matter was kept secret and the evi­
dence shews that she wished it to be concealed. Unfortunately, 
the effect of this is to destroy that which alone could support 
the gift, viz., evidence that the gift was really made.” The 
result was that the bequest under the will was sustained, ami 
the gift of East India stock was set aside.

This authority, having regard to the facts in the present 
case, supports, 1 think, the decision of the Chancellor. Here 
the mother had resided with the daughter for some years before 
the will was made and continued to reside with her for four 
years afterwards and until her death. The Chancellor finds 
that the mother in the first instance through her brother asked 
Mr. Davidson—the solicitor who drew the conveyance in ques­
tion—to come and see her. The defendant was not present when 
the deed was made; she took no part in it. The solicitor came 
and states that the transaction was entered into by the mother 
herself who gave him the instructions, and this was some six or 
seven years after she had gone to live with the daughter. She 
was well-satisfied with the care which her daughter took of 
her, and during this earlier period she made a note of $500 
payable to her daughter. Quite independently of the defend­
ant’s evidence, the execution of the deed seemed to be a free
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Mulot*. C.J.

act and will of the mother, and, as the circumstances have prov 
ed, a reasonable and fair settlement. Whatever view might 
have been taken of the ease, had the mother been dissatisfied 
with her treatment and sought in her lifetime to set aside the 
deed, it is, I think, under the circumstances of this case, too 
late after she had affirmed it by continuing to live with her 
daughter for over four years.

In this case, differing from Walker v. Smith. 2!) Beav. 396. 
there was no secrecy. The deed was made on the 20th February. 
1907. and registered on the 20th April, of the same year. There 
was no evidence whatever of undue influence on the part of the 
daughter, and there is the further fact that on the st. ne day 
that the deed of the property in question was given, the mother 
made a will by which she gave to her daughter, the defendant, 
all her estate, real and personal, of which she might die pos­
sessed. This will was duly executed and never revoked.

It is true that it has not been probated and letters of ad­
ministration have been granted to the plaintiff. This occurred 
for the reason that no proper inquiry or search for the will was 
made prior to the application for letters of administration. The 
mother died on the 7th March, 1911, and letters were granted 
on the 20th April, of the same year.

There was no evidence offered to impugn this will, and no 
reason presented to the Court why it should not be admitted 
to probate and the letters recalled. But this Court has no juris­
diction to revoke the grant. See McPherson v. Irvine, 26 O.R. 
438. See Empy v. Pick, 13 O.L.R. 178, 15 O.L.R. 19, where 
the difference is pointed out in the position of a plaintiff who 
seeks to set aside an improvident deed made by herself, and 
where relief is sought after her death by her personal repre­
sentatives.

From the evidence I think it cannot be doubted that the 
transaction as it actually took place and was worked out was 
for the benefit of the mother ; sl.e was satisfied with it during 
her life. It is obvious from the evidence, I think, that she in­
tended from the first to compensate the daughter for her trouble 
and care, and the amount which the daughter received was no 
more than a reasonable compensation.

I think this appeal should be dismissed with costs.
Mvlock, C.J. :—1 agree.
Sutherland, J. : -I agree.Sutherland, J.

A ppeal (I ism issed.



8 D L R. Read & Co. v. Ferguson. 737

READ & Co. v. FERGUSON et al.
Saskatchewan Supreme Court. Trial In fare Haullain, C.J.

December IV. 1912.
1. Judgment (5 IV—220i—Foreign judgments—Ixjcai. judgment there­

on—JUB1SDICTIONAL REQUIREMENTS.

A judgment in personam of a foreign court of competent jurisdiction 
may he sued upon in Saskatcliewan wliere tin* evidence -uliiciciitly es­
tablishes the identity of the defendant in the action on the judgment 
with the defendant in the judgment sued upon, and that the court 
which rendered the judgment had jurisdiction over the defendant in 
respect of the cause of action.

2. Judgment ( § IV A—225)—Foreign judgment, jurisdiuitonai. uequiki
MENTH IV FOREIGN TERRITORY.

In an action in a provincial court on a judgment in personam ob 
1‘lined in one of the United States, evidence that the defendant against 
whom judgment was rendered was a resident of the state in question 
when the action was begun, was personally served with the summons 
which was the first step in the action, and submitted to the juris 
diction of the state court by entering an appearance in the action by 
his authorized attorney, is sufficient to establish the jurisdiction of 
the state court over the defendant at the time of the rendition of judg­
ment

3. Judgment (§ IV A—22.»)—Foreign judgments Jukimduhonai, ht-
QVIREMENT» IN FOREIGN COURT.

In an action on a judgment in personam obtained in one of the 
I ni ted States, evidence that the defendant against whom the jtnlg 
ment was rendered was a resident of the state in question when the 
action was begun anu was personally served therein with the sum 
nions commencing the action is sufficient, to shew that lie was subject 
to the jurisdiction of the court which rendered the judgment.

[Catrick V. llancocl:. 12 Times L.H. 59. and /tonsilInn \. Itonsillon. 
LR. 14 Ch.D. .131, referred to.]

SASK

S. C.
1912

Dec. 19.

Action to recover the amount of « judgment obtained by statement 
the plaintiffs against the defendants in the Cireuit Court of tin- 
county of Marquette, Michigan.

Judgment was given for the plaintiffs.
IV. IV. Livingston, for the plaintiffs.
G. 0. McHugh. for the defendants.

Haultain, C.J. :—The plaintiffs sue the defendants for the Hnuiuin,c.j. 
sum of $(>02.05, the amount of a judgment of the Circuit Court 
for the county of Marquette, in the State of Michigan, recovered 
by the plaintiffs against the defendants on the 25th May. 1910.

It will be unnecessary for me to deal at any length with 
the large mass of evidence which has been proffered. Much of 
it. and notably much of the evidence taken by commission on 
behalf of the plaintiffs, is altogether beside the question. That 
portion of the evidence which has had any weight or bearing 
on my findings will be quite apparent from what follows.

Subject to certain (nullifications, a judgment in personam of 
a foreign Court of competent jurisdiction may lie sued upon 
in Saskatchewan.

4T—8 D.I..R.
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SASK.

s.c.
1912

& Co. 
Ferguson. 

Hnultain, C.J.

In this case there has been proved :—
(a) A judgment of a foreign Court
(b) Of competent jurisdiction.

Jurisdiction is alleged in the statement of claim, and is not 
denied.

(c) A judgment against the defendants in this action. 
The evidence satisfies me of the identity of the defendants in

this action with the defendants in the judgment sued upon.
The defendants defend on the following grounds

(1» That the judgment was procured by fraud, in that 
they or either of them or any person or persons authorized 
to act for them or either of them were not served with any 
process or notice of any action or proceeding on which tin 
judgment in question was obtained.

(2) That the defendants never submitted to the juris­
diction of the. foreign Court.
The evidence establishes the fact that the defendant Anthony 

Ferguson was resident in the State of Michigan when the action 
was begun, was personally served with tile summons which was 
the first step in the action, and submitted to the jurisdiction 
of the Michigan Court by entering an appearance in the action 
by his authorized attorney, M. J. Kennedy. The defendant 
Michael Ferguson states in his evidence that Anthony Ferguson 
did not leave Michigan until 1906. and F. II. Berg, one of the 
plaintiffs’ witnesses, swears positively that both defendants 
were living at Ishpeming. in Michigan, at the time the Michigan 
action was begun.

So far, then, as the defendant Anthony Ferguson is con­
cerned. the plaintiffs have established their case.

The facts concerning the defendant Michael Ferguson are 
not so clear and undisputed. Michael Ferguson swears that h 
was not served with process in the Michigan case, that he never 
instructed Mr. Kennedy to act for him, and that he was absent 
in Canada from the 18th July until some time before Christmas 
in 1905. while the action in Michigan was begun on the 5th 
September. The witness Prim swears that he served Michael 
Ferguson personally with the summons at Ishpeming on the 
11 th September, 1905. Mr. Berg, one of the plaintiffs’ wit­
nesses, gives very positive evidence concerning Michael Fer­
guson’s personal presence at Ishpeming in September, when 
the Michigan action was begun. I was not very favourable 
impressed with the manner or the matter of the defendant’s 
evidence. He was not at all candid with regard to his business 
connections with Anthony Ferguson, and their joint relations 
with the plaintiffs. He admitted under great pressure that 
he had been served with process on unnamed occasions, the 
nature of which he did not rememlier. and he further said that 
he did not remember being served with process in the ease in
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question, hut might have been, but later on was positive in his 
denial of service of process in this particular matter by Prim 
or at all. Looking at the evidence as a whole, and in view of 
the foregoing, 1 find that the summons in the Michigan action 
was served on Michael Ferguson hv Prim on the 11th Septem 
her at Ishpeming in Michigan.

There is no evidence to shew that the defendant Michael 
Ferguson submitted to the jurisdiction of the Michigan Court. 
Altlwugh he entered an appearance and acted throughout for 
both defendants. Mr. Kennedy's evidence shews that he was 
only instructed by Anthony Ferguson, and Michael Ferguson’s 
statement that lie never instructed Kennedy is uncontradicted. 
Mi*. Livingston urges that as the defendants were sued as a 
partnership, Michael was hound by Mr. Kennedy's retainer by 
Anthony. There is no evidence as to the Michigan law on that 
subject. Rut it is not necessary, in my opinion, to shew sub­
mission to the jurisdiction by Michael Ferguson. He had been 
a resident of Michigan for a number of years prior to the time 
in question. Some time in 1905 he came to Canada for a short 
time, but returned to Michigan for at least five months before 
finally coming back to Canada. There is no evidence of an 
intention to remove his dwelling permanently in 1905, and in 
view of his long stay in Michigan on his return it is probable 
that the final decision to change his domicile was only arrived 
at in 190(1. In any event, as I have already found that Michael 
Ferguson was actually resident or at least present in Michigan 
at the time of the commencement of the action, he was subject 
to the jurisdiction of the Michigan Court in an action in per­
sonam such as tin* action in question : ('an ick v. Hancock 
(1895). 12 Times L.R. 59: Roitsillon v. Rnnsillon ( 18801. 14 
Ch.D. 351, 370, 371. per Fry. J.

The plaintiffs are therefore entitled to succeed against 
Michael Ferguson as well.

Judgment for plaintiffs for $002.05 and interest as claimed, 
with costs.

Jntlfjint nt for plaintiffs.

SASK

S. V.
1912

Re\d 
k Co.

Febwsov.

Haultaln. O.J.

SWIFT v. DAVID. imp

Judicial (\tnnnitlee of the Pricy Council Prenait: The Itight linns. p ^
Lords Macnaghtcn, Atkinson, and Slinir. Jane IS. 1912.

1912
1. Timber <8 1—91—-Mode of estimatixu—Timber "chi isers"—Verifi­

cation OF QUANTITIES.
Where n sale of u bloek of share* in a 1 millier company is based 

upon the vendor’s statement of the company's assets which included 
various timber licenses, some for twenty-one years and other* per 
jietual, issued by the Government as concession*, and such statement 
also contain* an estimate of the quantity of uncut timber under such 
licenses or concession*, and a valuation thereof, and it is stipulated
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Statement

between the parties that the buyer of the shares shall be entitled to a 
pro rata abatement in price for any deficiency in the quantity of tim 
l»er. to ascertain which he is to “cruise and verify the figures" in a 
limited jieriod, a deficiency is not shewn by the buyer on whom the 
onus is cast where his only evidence is that of his timber cruiser- 
who made no estimate of growing timber which, at the time of the 
contract, was not merchantable in the sense that under the luinberin*: 
facilities then available it could not l>e profitably taken out at that 
time; the warranty being expressly limited to quantity and not aj> 
plying to the estimated value, the contract should not be interpreted 
as leaving it to timber cruisers to exclude timber trees actually on the 
locus in quo upon any opinion they might have. that, by reason of 
cost of transportation or of manufacture, the excluded timber could 
not presently be taken out at a profit, although it would, in the nat 
nral course and with improved methods and conditions, he valuable 
during the company's operations on the limits, 

f 8 id ft v. David, 1(1 R.C.R. 273. affirmed.]

Appkal from ;i judgment of the Court of Appeal of British 
Columbia, dated the 6th June, 1911, Swift v. David, 16 B.C.R 
275. 18 W.L.R. 360, reversing a judgment of Clement, J., dated 
the 29th Sept., 1910, in the appellants’ favour for $171,500 and 
posts, and dismissing a cross-appeal by the appellants against so 
much of the judgment as permitted a deduction of $20,000 to be 
made from the appellants’ claim.

The appeal was dismissed : Swift v. David, 107 L.T. 71.
Bv an agreement dated the 15th July, 1907, and made be 

tween the respondent and the appellants, the appellants agreed 
to purchase certain shares in a lumber company known as the 
Fraser River Saw Mills Limited upon certain terms therein 
mentioned. By clause 3 of the said agreement it was provided 
as follows:—

First party (the respondent ) is to give a satisfactory guarantee t ■ 
second party (the api>vllants) that the quantity of timber on the dif 
ferenl tracts of land a« shewn by the statement of the Fraser River 
Saw Mills Limited under their statement of the 30th April, 1907, copy 
of which is attached hereto and made a part hereof, is true and accur 
ate. it 1 wing the intention and made one of the conditions of this trade 
that the timber shall at least run equal in quantity to the number of 
feet shewn in the attached statement.

By clause 4 of the agreement the appellants were given a 
certain time within which to “cruise” and verify the figures in 
the statement, and it was further provided that “in the event of 
all the tracts from a cruising or other verification failing to 
reach the quantity represented in the attached statement” the 
respondent agreed to repay the appellants “in just pro­
portion that the amount of shortage be*.rs to the total 
number of feet of timber” appearing in the above-mentioned 
statement. The statement appended to the agreement was a 
statement from the commercial point of view of the whole assets 
of the Fraser River Saw Mills Limited with their values and of 
their liabilities. The assets included many things besides tim
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her, such as land and buildings, live and dead slock, hills and 
accounts receivable, and so on. On the 23rd August. 1000. the 
appellants commenced an action against the respondents alleg­
ing that they had cruised the said tracts of land and that there 
was a shortage, and claiming the sum of $200,000 as represent­
ing the amount of that shortage. The case was tried before 
Clement. J., without a jury, and after a hearing lasting sixteen 
days the learned Judge gave judgment in the appellants’ favour 
for $171,500 and costs.

At the trial a number of “cruisers” (or persons employed 
to estimate the quantity of timber on timber lands) were called 
on both sides. These cruisers had been over portions of the 
lands in dispute and gave their various estimates of the amount 
of timber upon such portions. • After hearing all the evidence 
the learned Judge accepted in the main the evidence of the ap­
pellants’ cruisers. The appellants also tendered expert evidence 
to shew that “timber” meant anything which could under pres­
ent conditions he converted into merchantable lumber, but that 
it did not include anything smaller than 14 in. or at any rate 
12 in. in diameter. That such smaller wood was known to the 
milling industry as “poles and piling,” and was not timber any 
more than cordwood was timber. At the close of the appellants’ 
case it did not appear that any exception was taken to the basis 
on which the appellants’ cruisers had made their cruises. The 
position was thus stated by the respondent’s leading counsel:— 

Our cruisers no more tlmn the* cruiser* on the other side have at­
tempted to put in Umber which v entirely worthless or would not 
make lumber; it is a question as whose judgment is the best ns to 
the amount of timber found.

IMP

P. C.
1913

Statement

Evidence was given on beli of the respondent by a num­
ber of cruisers who had cmi portions of the land in dispute 
on his behalf. The majority of the respondent’s cruisers cruised 
upon the basis of a 16 ft. log instead of a 32 ft. log which was 
the size upon which the appellants had cruised. It was admitted 
that the result of so doing would considerably increase the 
amount of the cruises. Tli appellants contended that the 32 ft. 
basis was the proper one on which to work and the learned Judge 
so held. After hearing the evidence the learned Judge gave 
judgment for the appellants for $171,500. In effect he accepted 
the principle that in considering what was timber for the pur­
pose of this agreement actual logging conditions as they existed 
at the time had to be borne in mind. He declined to accept the 
appellants’ contention that “dead and down” timber should be 
excluded, but he rejected “piles and poles” from his considera­
tion. He accepted the appellants’ contention that the respond­
ent’s cruises were untrustworthy owing to the uncertainty as to 
the actual acreage cruised and by reason that the cruises were 
based on a wrong sized log.

■
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IMP. The respondent duly gave notice of appeal against the judg-
ÎT(T nient, and by a notice of cross-appeal the appellants claimed that 
1012 the judgment should he amended by disallowing a credit of
-— $20,000. The appeal was heard before the Court of Appeal
S'.ut (Macdonald, C.J., Irving and Galliher, JJ.), and on the 6th 
David. July, 1011. they gave judgment, reversing the judgment of 
—- Clement, J., and dismissing the action with costs. Swift v. David.

Statement jg ft.C.R. 275, 18 W.L.R. '160.

IjONOon, May 21 and 22. Sir It. Finlay, K.C., K. /'. Davis, 
K.C. (of tin* Canadian Bar), and Rowlatt, for the appellants.

Bucknuuter, K.C.. E. I', Bod well, K.C. (of the Canadian 
Bar), and Geoffrey Lawrence, for the respondent.

Sir li. Finlay, K.C., in reply.
At the conclusion of the arguments their Lordships took time 

to consider their judgment.
June 18, 1012. The judgment of the Board was delivered by

i.«irii Atkinwm. Loro Atkinson:—This is an appeal from a judgment of the 
Court of Appeal of British Columbia, dated the 6th June. 1011, 
reversing a judgment of Clement, dated the 20th Sept.. 1910. 
awarding $171.500 damages and costs to the appellants, and dis- 
missing their eross-appeal against so much of the said judgment 
as directed that a deduction of $20,000 should be made from the 
sum claimed by the appellants. The facts arc plain. A certain 
limited liability company, named the Fraser River Saw Mills 
Company, incorporated in the 23rd December, 1004, under the 
laws of British Columbia, with a capital of half a million dollars 
in shares of $1(HI each, had acquired, and at the date of the con­
tract hereafter referred to was entitled to, extensive rights of 
cutting timber over an area of over 50,000 acres in British Col­
umbia. It was also possessed of mills capable of manufacturing 
into planks about 30,000,000 ft. of timber per annum, and its 
principal place of business was at Millside, near the city of 
New Westminster, in that province. This company had some time 
before the 15th July. 1007. increased its eapital to $1,000.000 in 
shares of $100 each. The increased stock of half a million dol­
lars had not at that date been issued, hut was about to he issued 
prior to the 10th August. 1007. The respondent on the 20th 
July, 1907. owned, or controlled, 3,350 shares, stock of the com­
pany, and when the new issue took place would own or control 
shares amounting to 6,7lH) in number at least. On the aforesaid 
date, the 20th July, 1907, the respondent entered into an agree­
ment with the appellants to sell to them 6,700 shares of this com­
pany at $75.00 per share. Attached to this agreement was a 
statement of the assets of the company, dated the 30th April. 
1907, which contained the following items amongst others:—
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Timber Lioul*: IMP.
50 Provincial License*. .12,000 acre*. containing 500,- _ "

090.000 ft., at 50 rent» per 1,000 ft........................... #250.000 00
60,000,000 it. of Crown Granted Timlier carrying no

royalty ............................................................ 58,763.23 Swift
141.925 ft. Timber Crown Granted Land, Comox Din- c.

triot ami Denmnii Inland, at #1................................. 141,025.00 Dauiv

17tt.Ono.tMio ft. Timber, Government Leases, nt 50 Lord Atkin«on.
rents 85.000 00

K. and X. Hy. Co. Timlier, 5.475 acre*. 164,250,000 ft..
*1................................................. 104.250 00

$690,938.23

The clauses of the contract referring to this statement of 
assets, and containing the warranty for the breach of which the 
action out of which the appeal arises was instituted, are pars. 3
and 4.

The first of these, and the material part of the second, run 
ns follows:—

Third: First party is to give a satisfactory gnu run I is* to second 
party that the ipiantity of timber on tlie dill'crrnt tracts of land as 
shewn by the statement of the Fraser River Saw Mills Limited Cor­
poration under their statement of the 30th April. 1907. copy of which 
is attached hereto and made a part hereof, is true and accurate, it 
being the intention and made one of the conditions of this trade that 
the timlier shall at least run equal in quantity to the nunilier of feet 
shewn in the attaehed statement.

Fourth: Second parties are to have until the 1st s-pt., 11107, to 
cruise and verify the figure* in the attached statement of the 30th 
April. 1007, regarding the quantity of timlier on -aid various tracts, 
and in event of all of the tracts, from a cruising or other verification, 
failing to reach the quantity represented in the attached statement, 
first party is to repay second party in just proportion that the amount 
of shortage bear* to the value of the total nunilier of feet of timber 
estimated to lie on said tracts as ap|»ears in said attached statement 
liearing date of the 30th April, 1907.

The “first party” in the aliove clauses means the respondent, 
the “second party” the appellants. The appellants alleged that 
the quantity of timber found hy their cruisers on these timber 
lands was short of the amount guaranteed by about 300,000,000 
ft., and they sued for breach of warranty in respect of this 
shortage. Their cruisers, however, acting presumably on in­
structions. only arrived at this figure as to the shortage by ex­
cluding from their computation and treating as non-existent all 
timber trees which if felled and brought to the mills of the com­
pany, and treated there according to the mode of manufacture 
now followed by the company, would not have produced manu­
factured timber which could, when manufactured, be sold at a 
profit. The appellants contend that this is the meaning of the
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contract. They insist that, having regard to the nature of tin* 
business of this company, the manufacture and sale of lumber, 
and to the fact that the document of the 30th April, was a state­
ment of the assets of the company as a trading concern, made 
for the purposes of this agreement, the word “timber” used in 
these arts. 3 and 4 must mean timber merchantable in the trade 
or business of the company, that is timber which at the date or 
dates above-mentioned would be reasonably capable of being 
felled, treated, and sold in that trade at the then existing prices 
at a profit.

It is admitted by the respondent that timber trees grow­
ing in places so rocky that, if felled, their trunks would be split 
and injured in the fall should be excluded. He also admits that 
timber trees growing in places so inaccessible, owing to their 
physical features, that the trees could not under any circum­
stances be felled, or removed to the mill at any reasonable cost, 
should also be excluded, but be disputes altogether the test 
adopted by the appellants, and contends that at the very least 
all timber trees now growing on this large tract which, with the 
exceptions already mentioned, are by reason of their size and 
quality reasonably fit for use in a business such as that of this 
company come within the meaning of the word “timber” used 
in the above-mentioned list of assets and articles of the agree­
ment. and ought not to be excluded from the estimate of 
the quantity of timber found on these lands; and he further in­
sists that if the test he thus suggests be adopted, there is now. 
and was at the date of the agreement, more timber upon these 
lands than is mentioned in the statement of assets. Their Lord- 
ships have not to decide between these two contentions.

The sole question for their decision is whether the contention 
of the appellants as to the meaning of the contract is sound. 
Now, in the first place, it is not disputed that the terms for which 
some of the licenses mentioned in the statement of assets have 
been granted are twenty-one years, or tlmt some are perpetual. 
It is proved by the former secretary of the company that the 
mill would, if reasonably worked, cut about 30 million feet of 
timber per annum. This statement was, apparently, not seri­
ously disputed, so that if the quantity of timber suitable from 
its size and quality now on these lands be anything like that 
mentioned in the statement of assets, that is close upon 900 mil­
lion feet, there would be enough raw material there to keep the 
mill working for the next twenty years, irrespective altogether 
of the timber now unripe, which would gradually mature in that 
period. Again, arts. 3 and 4 deal with quantity alone. Nothing 
is suggested in these as to value, cost of manufacture, price of 
profit. Moreover, the cruisers are in these clauses treated as 
persons capable of ascertaining the quantity and verifying the
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schedule of assets. If the appellants’ contention be right these 
cruisers must necessarily be able to judge whether the timber is 
merchantable or not. This, however, admittedly involves an 
estimate of the present cost of felling the timber trees, and 
bringing them to the mill, the cost, of manufacturing them in the 
mill, the expenses to be incurred in the conduct of the company’s 
business, such as the cost of advertisement, wear and tear, etc., 
until the manufactured article is sold, or the portion of these 
expenses appropriate to this part of the company’s business, and. 
lastly, to an estimate of the prices at which the finished product 
could be sold if now manufactured, before they could determine 
whether the raw material of this industry now existing on the 
land could be dealt with at a profit by this company.

It appeare to their Lordships that several things of this na­
ture must be taken into account before it can be determined 
whether the manufacture of the raw material of the industry 
obtained at any given cost will yield a profit. Men in the posi­
tion and with the experience of cruisers may be well fitted to 
measure a tree, to determine whether or not it is sound, or to 
estimate the labour necessary to fell it, and to calculate the num­
ber of trees suitable to be treated as this company in its business 
treats them, but their Lordships think that it never could have 
been the intention of the parties to the contract to require these 
cruisers to solve the difficult and delicate problems above-men­
tioned before testing the accuracy of the statement of assets or 
determining what is the quantity of timber growing on these 
lands within the meaning of this contract. Yet this by the very 
terms of the agreement they should do before the 1st September. 
1907, if they are to perform the task at all. A value is no doubt 
put upon the timber in the statement of assets, but it is admitted 
that there is no warranty as to value or the price at which it 
could be sold. Quantity is alone guaranteed. There is this 
difficulty, too, in adopting the test suggested by the appellants, 
prices may vary from time to time, and the cost of felling and 
bringing a log of timber to the mill may vary from month to 
month. The very operations of the company, the clearance which 
they must, necessarily make wholly or partially in the forest on 
these lands in the conduct of their own business, may diminish 
so considerably the cost of procuring the raw material of their 
industry and bringing it to their mill, that the trees the treat­
ment of which would yield no profit in 1907, would yield a profit 
in 1908. Again roads may be run through these woods open­
ing new tracts and making them more easy of access. Machinery 
may be improved, and the whole condition of the industry may 
change long before the term of the shortest of the licenses shall 
have expired, or the supply of suitable timber been exhausted. 
Their Lordships cannot see on what principle, not only are all

IMP

P. C. 
101*2



Dominion Law Reports. 18 D.L.R.740

IMP.

PC.
1912

Lord Atkinson.

considérations of growth to he excluded, but the estimated cost 
of procuring, between the date of the contract and the 1st Sep­
tember. 1907. the raw material, of manufacturing it, as well as 
the estimated profit realizable by sale of the finished products 
within that period, none of which things can ever, in fact, take 
place, should be treated as determining factors in measuring or 
estimating the vast number of timber trees upon these lands, 
suitable in size and quality for the purposes of an industry which 
it was evidently contemplated should be carried on for years to 
come. Such a mode of verification bears no rational relation to 
the actual facts of the case, and in their Lordships' view never 
could have been contemplated by the parties to the contract as 
the mode to be adopted by the persons constituted judges of the 
matter, namely, the cruisers, who. in the words of the above- 
mentioned articles, were to “cruise and verify the figures” on tin* 
statement of assets “regarding the quantity of timber on the 
various tracts.” It. appears to their Lordships to be almost 
inconceivable that if it was intended that a method of verification 
so artificial in character as that contended for should be applied, 
no indication whatever, direct or indirect, express or implied, 
should be found in the contract to the effect that men should be 
selected so unfitted for their difficult task as these cruisers ap­
parently an*, and that no instruction should be given to them 
touching the special nature of the test which they were to apply. 
On the whole, therefore, their Lordships are of opinion that the 
construction of this contract contended for by the appellants is 
not its true construction, that the judgment appealed from was 
on this point right and should be upheld, and this appeal be 
dismissed, and they will humbly advise His Majesty accordingly. 
The appellants must pay the costs of the appeal.

Appeal dismissed.

D.O.
1912

Re JOHNSON

Ontario Dirixional Court, Boyd, C.. I.ilchford and Middleton. 77.
Dree tuber 23, 1912.

1. Wills (6 IIH»3—127)—Life estate—Implikii power to encroach on

Where, by the terms of a will, all of the testator’s real and personal 
property went to his widow for life ami after her death it was to go 
to one of the testator's daughter* and legacies were then to he paid 
to various son* "if there is sufficient to pay the same, if not. then a 
corresponding deduction shall he made in every ease,” the residue to 
he divided among the daughters, and it ap|wars in evidence that the 
widow i~ old, infirm and Mind, and the liiv estate which consists "t 1 
house and personal property mostly in mortgages and notes yields 
a sum insufficient to properly support the widow, and these facts were 
known to the testator at the time of his death, the widow is entitled 
not only to a life estate and interest in all the property, but she ha*
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an implied contingent power to encroach on the capital for the pur­
pose of. maintenance.

[Re Johnson, 7 D.L.R. 375, 4 O.W.X. 153, varied; lie Dixon. Dixon v. 
lhmu (1912), 66 Sol. J. ii"'. doubted; /«*• • Holden, Holden v. Smith, 
57 L.J. Ch. «48. doubted ; Rr Willatts, Willatts V. .Utley, [11*05] I Vh. 
378, 11905] 2 Ch. 135, and Re Thompxoti’s Trusts (18801. 14 Ch. I). 
203. referred to; lt< UcDonnhl (1003), 35 X.S.R. 500. applied, .farnein 
on Wills. Oth ed.. 404. referred to.]

Appeal by Agnes Johnson from the judgment of Mu lock, 
C.J.Ex.D., Re Johnson, 7 D.L.R. 375, O.W.X. 153.

The judgment below wits varied 
.)/. It. Tndhopc, for the appellant.
I). Inglis Grant, for Janet Rateliffe, a beneficiary, and an 

executor.

Boyd. C.j—The testator made his will in June, 1909. and 
died in August, 1911, his financial condition between these two 
years being much the same.

He left a widow and grown up children—married and doing 
for themselves. His wife was at the date of the will weak and 
with failing eyesight—she is now old, infirm, and stone-blind. 
After paying debts his estate consists of land with house and 
its belongings, and personal property. The latter is chiefly 
made up of mortgages aggregating $4,400, notes amounting to 
$1,125, and money equal to $1,550, in all about $7,000 yielding 
(soy) $350 a year.

The frame of his will is to give the whole of his property, 
real and personal, to his wife for life or widowhood (this last 
alternative may be dismissed). After her death the house and 
furniture or any live stock or chattels to one of the daughters, 
and after the wife’s death legacies are to be paid to various sons, 
amounting in the whole to $3,200, and this clause contains the 
crucial words—at her death, then, “the legacies shall be paid 
forthwith if there is sufficient to pay the same ; if not. then a 
corresponding deduction shall be made in every case.”

All the residue of the estate is given among the daughters. 
Upon the construction of the will the Chief Justice has held 

that the widow has a life estate only and not an out-and-out 
ownership. I agree that this is a right result, but would carry 
the benefit intended for the widow a little further, and say that 
she has a life estate and interest in all the property, with an 
implied contingent power to encroach on the capital for the pur­
poses of maintenance. This aspect of the case was not presented 
to or considered by the Chief Justice, but it is a fair and reason­
able conclusion to be drawn from the language of the will con­
strued in the light of the surrounding facts known to the testa­
tor when he made his will, and at the time of his death.

He knew that his wife would need support and mainten­
ance, and he left her all his property for her life for that pur-

ONT.
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P°S(' He als0 knew that the income of the estate, while enough 
D C. perhaps for a woman able to fend for herself, would be insulli 
,912 eient for one blind and infirm, and he knew that after paying 
Rs rtS hc "ou,<i *'':lve Plenty of easily available property, which

Johnson. he refers t0 as “funds,” to pay the $3,200 legacies in full if 
__ that available property were not diminished by being drawn 

uP°n- Under the terms of this will the widow is entitled to 
enjoy the whole property in specie and the money in her hands 
and coming into her hands from the notes ami mortgages so 
much as she might need to apply for the satisfaction of lier own 
proper wants. Such it appears to me is the only satisfactory 
explanation to be given of the language used by the testator 
The income of $3.i0 is not enough, rather would about $600 be 
required per year to have this blind woman properly looked 
after and supported. To this extent, a measurable extent, is 
the widow permitted to exercise power to encroach upon the 
moneys of the estate.

1 lie ease laid is in a somewhat confused condition upon this 
branch, yet many decisions support this conclusion.
/into? Tt! ,re™n* case «ted. Be Dixon. Dixon v. Dixon 
(lyjki), oh Sol. J. 44o, is not ot authority because only found 
in the Solicitors’ Journal (February, 1912), by Mr. Justice 
Neville. The will was of all the man’s estate to his wife during 
widowhood, and at her death or remarriage the residue to 
be divided between children. The Judge held that “residue” 
had the same meaning as “remainder” used and construed in a 
will before Mr. Justice Kay, lie Holden, 57 L.J. Ch. 648 and 
followed him in declaring that the widow had a life estate onlv 
This throws ua back to consider He Holden, Holden v. 
Smith, oi L.J. ('ll. 648, which cannot be regarded as a satis­
factory decision. The will gave the personal estate to the widow 
for her own use as long as she might live, and on her death 
directed the remainder of the personal estate which might then 
exist should be made money, and given to brothers and sisters 
It was argued that the words “remainder which might then 
exist” implied some power of disposition during her life. Kay 
J., said Did the testator mean to give his wife more than a life 
estate? I confess that I strongly suspect that he did Tin- 
words (as to remainder) look as if he were contemplating a 
diminution of capital: but I cannot act upon mere suspicion 
The words are intelligible if you refer them to the first direction 
in the will to pay debts. His wife was an executrix, and it 
mifjht be that she would have to go on paying debts during her 
life, and I think the word “remainder” is sufficiently explained 
by that direction to pay debts.

There is no such outlet in the case in hand, for the wife was 
not appointed an executrix and the debts were too small to affect
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the sufficiency of the funds for paying legacies. And besides 
such a method of construction was not favoured in Hr Willatts, 
WMatts v. Astley, [1905] 1 Ch. 378. [1005] 2 Ch. 135.

There the testator had appointed his wife executor with 
power to sell all his property and land, and at her death what is 
left to be divided between his daughters. Far well. !.. held that 
the words “what is left” meant the net residue of the estate 
after payment of debts and costs of realization, and did not give 
the wife a life or any other interest in the estate. This was re­
versed by the Court of Appeal, who held that the reference was 
not to what remained after payment of debts, but what should 
be left after the exercise by the plaintiff for her own benefit of 
her power of sale.

On the other hand there is a case decided in 1002, Hr Row­
land, Jours v. Howland, 86 L.T. 78. by Eady. J.. when the be­
quest or residue was for the sole use and benefit of the wife 
during widowhood. Should she marry, then the balance, if 
any. of the money and farm stock not to exceed £400 to be div­
ided between others. She married, and it was held that she took 
absolutely all except as to £400 which went over in the event 
of there being a balance of any unexpended residue to that 
amount on the day of re-marriage. It was argued there that 
“balance” meant what was left after providing for debts, but 
it was held that “balance” meant the part unexpended by the 
widow.

This decision appears to go farther than is supportable, but 
it is upheld by the last editor of Jarman, as decided on the 
principle that property may be given for life with a power to 
expend capital, followed by a valid gift over of the unexpended 
part, p. 464 (note 3) 6th ed., 1010. At one time that was 
thought to be so indefinite and vague as to be nugatory and in­
effective, and so was rejected by the Court.

I think the correct 7'ule applicable to the case in hand is to 
he found in the words of James. L.J., in Hr Thompson's Trusts 
(1880), 14 Ch.D. 263. He says “the widow took nothing but an 
estate for life with full power of enjoying the property in 
specie, so that if there was ready money it need not be invested, 
but she might spend it and she might use the furniture and 
enjoy the leaseholds in specie.”

The same reason in this case extends to the use of the notes 
and mortgages—not absolute and unlimited, but having regard 
to the need of the widow. The testator does not contemplate 
the disposition of all the funds available for legacies, but some 
diminution of it, which is in reason and good sense to be 
measured and controlled by the executor. The testator speaks 
of “funds” in the popular sense of assets presently available for
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ONT. the payment of legacies and in this instance to be drawn first
D. C.
1012

from the money in hand, then from the notes as they fall due: 
and then from the mortgages which run for some years. These

Ri
Johnson.

funds may be drawn upon for the necessities of the widow as 
already indicated.

A Nova Scotia ease deserves mention, Re McDonald (19011 >. 
35 N.S.R. 500. Testator gave his wife all the estate for her own 
use during her lifetime. At the death of the wife he gave the 
house and contents to another for life, and to his nephews 
thereafter, as well as any money or securities which may re­
main “after the death of wife.”

It was decided by Townsend, J., and affirmed by Justices 
Ritchie, Graham, and Meagher, that the wife was entitled to 
more than the income and had a right to use a part, if not the 
whole of the principal. And the question submitted was 
approved of, viz., that if the income was insufficient for the 
maintenance and support of the widow, the executors would 
be justified in allowing her as much out of the principal or the 
personal property as may be necessary therefor.

That case appears to be singularly like this, and though not 
an authority in this Province is a valuable exposition of the law : 
See also ID Tack. 10 O.L.R. 309.

With this variation of the judgment the matter will be left 
in the hands of the executors to deal with as now indicated. 
Costs of appeal out of estate.

Latchford, J. 
Middleton. J. Latchford and Middleton, JJ„ concurred.

Judgment varied.

ONT. BRISTOL v KENNEDY.

H.C.J.
1912

Itularin llifih Vnurt, .1/i'htli Inn. .1.. in C/iainhiTs /tpreinbcr 28, 1912.

1. Pijcaihnu (8 VII——Demurrer — Demurrers as affected by On­
Dec. 28. tario Con. Rule 259.

In Ontario, by rule 259, Consolidated Rules of Practice. 1897. de 
murrers are forbidden in civil actions, anil there is substituted the 
procedure by which a point of law is raised in the pleadings which is 
to be disposed of at the trial, unless a special order is made that it 
lie earlier dealt with.

2. Pleading (g VII I)—580)—Demurrer—What questions raised by de 
mvrrkr—Motion against embarrassing pleading distinguished.

A motion to strike out a pleading on the ground that the same tends 
to prejudice, embarrass and delay the fair trial of an action is not 
equivalent to a demurrer, tiled under the former Ontario practice, since 
prior to the passing of rule 259 (Consol. Rules, 1897 ) abolishing de 
murrers in Ontario there also existed a rule authorizing a motion 
against pleadings as embarrassing.
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:i 1*1. KADI NO I 8 Nil I)—.Will—Dkmirrcr—Kmiiahrahsimi pi.kadi no.
KmliaiTa**mvnt in a ilvfvmlanl** pleading in where the pleader hrin^ 

forward, by way of defence, matter» which lie is not entitled to make 
iim* of. while a ing. bad in law. is one which ikies not shew a de­
fence at all.

[Wans v. (Irani, 12 l’.K. (Ont. I 4 HO; St ml foul v. (lot if on, 14 l\H. 
(Ont.I 4<>7. n-ferreil to.]

4. Plkadixo (8 111 (’—32U)—Wiiat may iik pi.kxdkii.
Where part» of defendant’» pleading though couched in obscure 

term» nevertheless contains some facts which indicate a valid defence 
to some of plaintiff1* allegation», a motion to strike out these parts a» 
eniharra»»iug will lie denied.

r*. Pi.kadin« 18 I N—110)—AMKxnm nth i/ikmtiox on mkbits of AC­
TION* FOB IIKTKBMI.NATION AT TRIAL NOT IN IHAMMKRH.

The determination of a ipiestion touching the merit* of the action 
»hoiild not In* made on a (‘handier motion, since there i« a very limited 
right of apiieal from t‘hamlN'r order* and the proper |m»Ii<*\ i» to have 
all questions laith of law and fact di»po»ed of at the trial.

ONT.

H.C.J.
1912

IIristol

Appeal by the defendant, Mary Kennedy, from an order of statement 
the local Judge at Hamilton striking out paragraphs 1 and 2 of 
the statement of defence and setting aside the jury notice.

The appeal was allowed.
./. Mitchell, for the defendant, Mary Kennedy.
//. A. Burbidgr, for the plaintiff

Middleton, J. :—As the ease is not one which, in my opinion. Miédittee j 
should be tried by a jury. 1 do not think I should interfere with 
what has been done by tbe learned local Judge in reference to 
the jury notice.

Under our present system of pleading it is difficult to main 
tain an order striking out a part of a pleading. As pointed out 
by Mr. Justice Bleckley, in Ellison v. Georgia Itailroad, 87 
Georgia f>91, in every logical and well-constructed universe there 
must necessarily be much destructive work to be done. In the 
sphere of law this destructive work was assigned to the demurrer 
as a legal devil, always present and always ready, not having 
any particular claim upon " rn emotion, but still entitled to 
some measure of co-operation and even of sympathy.

In Ontario we have advanced far beyond this stage : as by 
Rule 259 demurrers are forbidden, and there is substituted the 
procedure by which a point of law is raised in tbe pleadings 
which is to In* disposed of at the trial unless a special order is 
made that it be earlier dealt with.

That destructive agent, thus forbidden access to the veritable 
paradise to he found in modern pleadings, is restless—like his 
prototype—and seeks to intrude himself, clothed in different 
garbs, yet intent on exercising his destructive energy. So we 
find him sometimes, as here, seeking to disguise himself in such 
wise that he shall not be recognized, in tbe garb of a motion to 
strike out a pleading on the ground “that the same tends to pre­
judice, embarrass, and delay the fair trial of this action.”

5

5
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ONT. The learned counsel for the plaintiff argued that such a
H.C.J.

1912
motion was equivalent to a demurrer. In this I think he is not 
correct, because, prior to the passing of the rule in question, and

Bristol

Kennedy.

while demurrers were still in vogue, there also existed the rule 
authorizing a motion against pleadings as embarrassing.

The distinction between an embarrassing pleading and a
Middleton, J. pleading bad in law is not always easy to draw. This distinction 

is pointed out in Gloss v. Grant, 12 P.R. 480, and in Stratford 
v. Gordon, 14 P.R. 407. Embarrassment is there defined as 
“bringing forward a defence which the defendant is not en­
titled to make use of.”

Here, what is alleged is that, the facts do not shew' a de­
fence at all; and although 1 am quite satisfied from what took 
place upon the argument that the defendant’s counsel is not at 
all prepared to define what defence is intended to be pleaded, 
and would be most embarrassed if driven to clothe his thoughts 
in language of precision, yet I am not sure that there is not 
something, as said by Armour, C.J.. “obscured as it no doubt 
is by the verbosity which now passes for pleading”—some at­
tempt, feeble, and perhaps futile—to suggest such a case as was 
found adequate in Adams v. Go.r. 10 D.L.R. Ofi. 2 O.W.R. 93, and 
Stuart v. Hank of Montreal, 14 D.L.R. 487; and 1 fear 
that the elimination of the paragraphs in question w’ould 
prove to be a greater source of embarrassment at the 
trial than allowing them to remain; as they look like an at­
tempt to set forth some facts which go to justify the allegation 
that the signature to the document in question was procured 
by fraud and misrepresentation. The importance of avoiding 
anything like a determination of any question touching the 
merits of the action on a Chamber motion is emphasized when 
it is borne in mind that there is a very limited right of appeal 
from Chamber orders. The policy is to have all questions, both 
of law and fact, disposed of at the trial.

I would, therefore, restore the paragraphs in question, and 
make the costs—both here and below—in the cause.

Appeal allowfd.

ONT. BORNSTF.IN v WF.INBERG

D. C.
1912

Ontario Divisional Court. Boyd, C., Latehford, and Middleton. Jd. 
December 28, 1912.

1. Landlord and tenant (§11 B1—11)—“To turn over in oood coxdi

Dec. 28. tion"—Effect of provision.
Where a tenant in an informal lease was to receive the premises “in 

the best condition” and undertook "to give up the house in the same 
vendition and repuirs." the landlord is entitled to have included in 
his measure of damages upon the surrender of the premises all dam­
ages due to the loss attributed to ordinary wear and tear.

[l.ureott v. Wakclft. [1911] 1 K.B. 90f>. referred to.]
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2. ÎjANDIXJBII AX II TKXAXT (J II HI —12)—LF-Xsl* CoVINANT TO Tl BN
OVKB "IX Till: BKHT KKI'XIH," EFFECT OK.

In mneideriiig whotlwr a vowiiant liy a Ip—-if :<• summler th**
premisps at lia* <*ml of his U*rm "in tin* lu-: ivpnir" lias la-on hrokvn
that phrase must lie taken in relation l<* the kind <-f house demised
and tlie condition of repair in which it was at the time of the demise.

Appeal by plaintiff from tin* judgment of the Junior Judge 
of the County of York, of Nov. 7. 1912, in an action by plain 
tiffs, owners of No. 82 Elizabeth street, Toronto, to recover 
$53.50 for double v due of premises during defendant ’s re­
tention of possession, $194.50 for repairs to No. 82, the sum of 
$50 for repairs to No. 78 and $80 damages for loss of enjoy­
ment, being a total of $348. At the trial, judgment was awarded 
plaintiffs for $76.50 and costs.

The appeal was dismissed, but the judgment below was 
varied.

L. M. Singer, for the plaintiffs.
A. Ii. 11 assay (I, for the defendant.

Middleton, J. :—The plaintiffs appeal from a judgment of iiidiieton. j. 
Denton, Co. J. The action was brought by tin- landlords against 
a tenant for breach of covenant contained in an informal lease 
in the Yiddish tongue, by which the tenant of No. 82 Elizabeth 
street—who was to receive tin* premises “in the best condi­
tion”—undertook “to give up the hous e same condition
and repairs.”

The learned Judge has allowed damages to the plaintiffs, 
excluding in his computation damages attributable to ordinary 
wear and tear.

I do not think that the learned Judge is warranted in read­
ing this exception into the undertaking, which is in form ab­
solute. The extent of the obligation of a tenant under a re­
pairing lease is discussed in the recent ease of Lurcott v. Wakely,
[1911] 1 K.B. 905, where the Court of Appeal review most of 
the earlier authorities.

In Outteridge v. Munyare, 1 M. & Rob. 334- -a msi prius 
decision—Tindal, C.J., said: “Where a very old building is 
demised, and the lessee enters into a covenant to repair, it is 
not meant that the old building is to be restored in a renewed 
form at the end of the term, or of a greater value than it was at 
the commencement of the term. What the natural operation of 
time flowing on effects, and all that the elements bring about, 
in diminishing the value, constitutes a loss which, so far as it 
results from time and nature, falls upon the landlord: hut the 
tenant is to take care that the premises do not suffer more than 
the operation of time and nature would effect. He is bound, 
by seasonable applications of labour, to keep the house as nearly 
as possible in the same condition as when it was demised. ”

ONT.
D.C.
1912

ItoBNSTBIX

Wk.ixbkbg.

Shipment
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This is not accepted by the Court of Appeal as being eu 
tirely accurate. Cozens-Hardy. M.R., says: “If he meant only 
to say that, given an old house which in the course of time, 
though still a habitable house, is rendered worse by mere laps-1 
of time and the effects of wind and weather, the loss falls on the 
landlord, I should not object to the statement. But if it is made 
use of as meaning that the tenant is not liable for anything which 
can be said to be due to the lapse of time and the elements, 
I respectfully do not assent to it. . . . If a tenant under a 
repairing lease finds that a floor has become so rotten that it 
cannot be patched up, if it is in such a condition that it cannot 
bear the weight of human beings or furniture, can it be said 
that the tenant is exempt from the liability of repairing that 
floor!”

As put by Buckley, L.J., in the same case: “All me cases, to 
my mind, come only to this, that the question is one of degree." 
And the degree of repairs which is described in this lease as 
“the best repair” must be taken in relation to the kind of house 
that was demised and the condition of repair in which it was at 
the time of the demise, which is also described by the same 
phrase.

The plaintiff in this case put forward a grossly exaggerated 
claim; and the defendant, on his part, was equally blameworthy 
for his lack of any honest attempt to fulfil his obligation.

At the hearing we increased by six dollars the amount 
allowed, so as to correct what was apparently an error in com 
putation in the amount allowed by the learned fudge for double 
value during the over-holding. We also increased it by ten dol­
lars. to cover the time lost by the landlord d iring the making 
of repairs. Justice would, we think, now be done by allowing 
a further sum of twenty-five dollars to cover the loss attribut 
able to wear and tear, and not included by the learned Judge 
in his assessment.

With this variation, the appeal will be dismissed; and, is 
success has been divided, without costs.

Boyd, C. :—I agree.

Latciipord, J. :—I also.

Judgment below varied and 
appeal dismissed
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McGREEVY v. HODDER.
Ontario High Court. Trial before Fateonbridge, CJ.K.B. December 28. 1912. 

1 Vendor and purchaser (8 I E—i'»)—Rescission ok contract for the
SALE OK LAND—FAILURE TO PAY PURCHASE PRICE INSTALMENTS
WITHIN TIME SPECIFIED.

Where time is expressly made of the essence of the contract in an 
agreement for the sale of land to In* paid for in four instalments, and 
two of the instalments have been paid, and default is made in the 
payment of the other two. though one-half of the purchase price has 
been paid by the purchaser, the vendor is justified in rescinding the 
agreement where the default continues for about three years from the 
time the last instalment was due.

2. Specific performance < § I K 1—3»)—sSale or land—Vendee's delay
TO PAY PURCHASE PRICE—INSTALMENTS—LACHES.

Where, under a contract for the sale of land providing for payment 
in four instalment- and making time of the essence of the contract, 
the vendee defaults in the payment of the last two instalments, though 
the first two instalments amounted to one-half of the entire purchase 
price, he is guilty of such laches, in waiting three years before bring­
ing his action, as will defeat his right to specific performance.

.1. Vendor and purchaser (8 1 B—5) —Rescission of contract for the
SALE OF LAND—RIGHT OF VENDOR TO RETAIN “DEPOSIT MONEY."

Where a vendor, under a contract for the sale of land in which time 
is of the essence, and in which the purchase price was to be paid for 
in four instalments, two of which amounted to one-half of the entire 
purchase price, rescinds the agreement on default of the vendee to pay 
the last two instalments, though the rescission is justifiable, the 
vendor will not Is* allowed to retain the money paid on account of 
the property; such money will be treated as payment on account and 
not as de|H>sit money, t hough it is called "deposit money" in the 
agreement.

Action for specific performance of a contract for sale of land. 
Judgment was given for the plaintiff for $200.
W. F. Langworthy. K.C., for the ffs.
M. J. Kenny, for the defendant.

Palconbridoe, C.J.K.B. : By four several agreements dated 
16th January, 1907. made between the defendant (vendor) and 
the plaintiff (purchaser1. the defendant agreed to sell four 
lots in the River Park addition. Port Arthur, for $100 each, 
payable $25 on the date of the agreement. ( receipt of which was 
acknowledged ' and the balance in four, eight and twelve months 
with interest at seven per cent, per annum. The last portion 
of each agreement is as follows :

“The purchaser to be allowed five days to investigate tin- 
title at his own expense, and if within that time he shall furnish 
the vendor in writing with any valid objection to the title, 
which the vendor shall lie unable or unwilling to remove, this 
agreement shall be null and void, and the deposit money re­
turned to the purchaser without interest. Time to be th« 
essence of this agreement. The vendor to pay the proportion 
of insurance premiums, taxes, local improvements, assessments,

ONT

H. C. J 
1912

Dec. 2*

Statement

('•Icon bridge.

40
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ONT. sewer rates, etc*., of whatever kind, to this date, after whieli
hTcTj.

1912
date the purchaser will assume them.”

The plaintiff paid the second instalment of purchase money

MuGbeevy

HoDDKR.

on the 18th of May. 1007. being in all another payment of 
$100.

This was a speculative property. There was what defen*
Kelconbrldge.

C.J.
dant calls a “little flurry” in 1907. It was supposed that a cer­
tain industry was about to be established in the neighbourhood, 
but that did not take place, so there were no sales for four years, 
but the property “came up” in 1011. The defendant paid taxes 
for the five years about $2 a year on each lot. Defendant says 
he usually notifies purchasers that their payments are due, and 
he supposes that was done in this case, that is by simply mailing 
a “little hill” of the amount. About the autumn of 1011 de 
fendant assumed to rescind the agreements, and sold the lots to 
the Alberta Land Company.

I am of the opinion that the laches of the plaintiff entitled 
the defendant to come to the comdusion that plaintiff had aban­
doned the agi...ment, and to re-sell, and 1 do not decree specific
performance. 1 do not, however, think that the defendant is 
entitled to retain the money paid on account of the property. 
It is true that in the clause which deals only with investigation 
of the title, the expression used is “the deposit money”; but the 
sums paid constitute one-half of the whole purchase money, and
I think both payments ought to he treated as payments on ac­
count, and not as mere deposits. Plaintiff will have judgment 
for $200 with costs. The law will take its course as to the scale 
of costs and right of set-off. I do not give any certificate one 
way or the other.

Judgment accordingly.

CAN Re RISPXN ; CANADA TRUST CO v. DAVIS.

S. c.
IS1 '

Supreme Court <>f Canada, Sir Charte» Fitzpatrick. and fdington, Duff.
Anglin and Brodeur, dJ. .lane 14. 1012.

1. Wills (9111 <•—14.'»)—Conditional limitation—Dkvihk ok with ah- 
hoi.ute inscemoN—-Oeatii of iikneficiary—Disco* ition ok kl
Hint K IN HANDS OK KXKCUTOR.

When*, by will. securities were bequeatlied to an executor with an 
absolute discretion to a|»|»ly a* lie tbought lit for tin* bvnvllt of n named 
lienellciary, there is no power of disposition by will in such lienell 
•dairy of wlnit remains in the hands of the executor on the death of 
the beneficiary ; but it passes to the next of kin of the testator as at 
the time of hi* death.

fRc Ittispin, 2 D.L.R. Ü44, 2ft O.L.U. tl.'KI, allirmed on appeal.]

statement Appeal from a decision of the Court of Appeal for Ontario. 
He Hispin, 2 D.L.R. <>44, 2f> O.L.R. (>.‘W. affirming the judgment 
of the Chancellor on questions arising as to disposition of an 
estate under a will.
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The appeal was dismissed.
/. O. .Meredith, K.C., and John Maepherson, for the appel­

lants.
He It s, K.C., for the ret
IV. H. Meredith, for the official guardian.

The will in question devised the testator's real estate and 
chattels to ft is son and the rest of his property’ to his executor in 
trust with directions as follows :

Ami I authorize ami mpiest him to pay the interest . . . and
the principal in whole or in part to my wm ... as in the judgment 
of my executor us may be prudent with reference to the habits and 
conduct of my son. my will ami intention being that it shall In» wholly 
in the discretion of my said executor to pay the interest and principal 
in such amounts ami at such times as he may think right or to with 
hold the payment altogether.
The son received various amounts front the executor while he 

lived and. after his death, a considerable sum remaining, the 
question arose as to its disposition, namely, whether it should go 
to the heirs of the son or to the next of kin of the testator.

The Courts below held that there was an intestacy as to this 
sum and that the next of kin of the testator, to be ascertained as 
at the date of his death, were entitled to it.

The executors of the son appealed to the Supreme Court of 
Canada.

Tub Covrt after hearing counsel for the respective parties, 
reserved its judgment and. on a subsequent day, dismissed the 
appeal with costs, the testator’s executor and official guardian to 
have out of the estate their solicitor and client costs incurred 
over and above the party and party costs to lie paid by the ap­
pellant.

Appeal dismissed with costs.

DALLONTANIA v. McCORMICK AND THE CANADIAN PACIFIC R CO
Ontario High Court. Trial before Fnlconbritlgi. C.J.K.B, December 30, 1012,

1. M \STKM AMD HKSVANT f « III B *2 1001—.loi XT I I 11111.11 V <* OWNER (*
PREMISES AMI 1 MOPI NUEXT CONTRACTOR WORKMEN’S COMPENSA
tion Act—R.R.O. cn. 100. sec. 4.

Pndor the Workman'* Pompon-it bui for Injur is** Act, It.S.O. 18117. 
oh. hid. -o-. I. both tin* immo.liatp employer it ml owner of the prem 
mw on which one in working a- nn imlependent contractor nre jointly 
responsible for injuries to a *«rvant of the latter, where it ap|H?an* 
that, although the work was lielng «lone originally by the imlependent 
contractor it Inter developed that it wa- impomible to carry out
the original agreement nml an arrangement was entered Into whereby 
the work wa* d me under their joint mipervinion, nml the accident 
occurred through the negligence of both the imlependent contractor ami 
the owner.

CAN

8. C.
1011

Re

Statement

.Judgment

ONT

H P. I 
1012

84



758 Dominion Law Reports. |8 D.L.R

ONT.
IT.C.J.
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Tub
Canadian

Pacific

Kb loon bridge,
04.

Action for compensation for injuries suffered by the plain­
tiff in consequence of the alleged negligence of the defendants, 
or one of them.

Judgment was given for the plaintiff.
/»'. II. McKcssock, K.C., for the plaintiff.
IV. It. White, K.C., for the railway.
./. A. Mulligan, for McCormick.

Falconbridge, C.J.K.B. :—The plaintiff was working at the 
end of a tunnel beside the C.P.R. track, and a mass of rock and 
debris fell from the heights above where he was working, 
from which he received such injuries that his right leg had to 
be amputated.

I find that the plaintiff was not negligent or careless in 
any way, and that his injuries were caused by the negligence of 
both defendants. And 1 find, too, that the defendant McCor­
mick personally, and the C.P.R., by its engineers and servants, 
had abundant notice of the danger that existed in carrying on 
the work in the manner in which it was being carried on, and 
that the cause of the accident was the negligence of the defend­
ants, in either not guarding against the falling of the rocks 
which caused the accident, or first removing them before doing 
the work.

I find as a fact that McFadyen and Boughton are mistaken 
in thinking that “scaling” was done before the accident.

The work was being done originally under a contract dated 
30th December, 1911, and made between the defendants for the 
driving of a tunnel by McCormick, and the excavation of 
approaches at a bridge on the Sudbury subdivision of the C.P.R.

On the 13th March, 1912, McCormick wrote to the resident 
engineer of the C.P.R. as follows : . . . “I find I am com­
pelled to give this approach work up, as it has oeen misrepre­
sented entirely to me from the beginning. The material is all 
quicksand and some loose rock.”

To which the resident engineer replied on the 30th March, 
1912 . . . “After discussing the matter with the division 
engineer, I am advised that the tunnel approaches will be com­
pleted by force account plus ten per cent. I am also instructed 
to place an inspector on the job. He will keep track of the time, 
and advise the division engineer’s office weekly the progress be­
ing made.”

McCormick contends that this new arrangement merely con­
stituted him a hiring and purchasing agent with a profit of ten 
per cent, and is entirely a different proposition from the doing 
of extra work under section 17 of the contract.

On the other hand, the C.P.R. contends that at the time of 
the injuries to the plaintiff, plaintiff was in the employ of the
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defendant Michael McCormick as an individual contractor, 0NT 
and not in the employ of the C.P.R. And the C.P.R. further 
contends that it had no control or supervision over the work or wig
methods used by Michael McCormick. ----

As I have indicated before, 1 think, in the peculiar circum- 
stances of the case both defendants are liable to this plaintiff, r. 
regard especially being had to sec. 4 of “The Workmen’s Com- M<<’<wmick 
pensation for Injuries Act,” R.S.O. eh. 160. jtj|B

1 observe that neither of the defendants in their statement Canadian 
of defence claims any remedy over against the other ; each one
merely endeavours to avoid or evade responsibility to the plain- '__1
tiff. While something was said on the subject in argument, I 
do not feel called on to apportion the damages or to give any 
remedy to one defendant over against the other.

The action is brought at common law and under the statute 
Without deciding that the plaintiff’s action docs not lie at com­
mon law, 1 assess his damages at $1,750 as under the statute 
Judgment accordingly against both defendants with costs.

Judgment for plaintiff.

Re CANADIAN OIL COMPANIES end McCONNELL ONT

Ontario High Court, MiddU iou. J„ »*» tUia-mbt r*. December JO, 1918. H. C. •!
i. Pleading (| II A—173 )—Covst»—Necessity ok timely plea to .irai» 10,2 

diction.
A prohibition to a Division Court (Ont.) upon ihc ground of 

absence of territorial jurisdiction in re»|N-et of u case alleged to bate 
entered in the wrong district or division of the Province, will not he 
grunted on motion of defendant where the question of jurisdiction i- 
rnised for the first time after a default judgment has lss*n entered 
against defendant and where there is no excuse shewn for defendant’» 
delay and it doe» not appear that any injustice will lie done by allots 
ing the judgment to stand.

| London V. Cow, L.R. 2 H.L 238. »|iecially referred to; lUoail v.
Perkin*, 21 Q.It.l). 83.3. followed.]

Motion by the defendant in the lirst Division i’ourt of the statement 
t'ounty of York for a prohibition, upon the ground of the 
absence of territorial jurisdiction.

The motion was dismissed.
IV. E. Itancy, K.C., for McConnell.
D. Inglis Grant, for Canadian Oil Companies.

Middleton, J. :—The action is for $44.30, price of goods sold Mamet.» j. 
and delivered. The defendant resides at Proton, in the county 
of Grey. The writ of summons was served on the 6th of Aug 
ust, 1912. A notice disputing the jurisdiction of the Court was 
immediately filed. On the 10th September, the day named in the 
summons, the action came on for trial in the Division Court.
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Tin* defendant was not present nor was lie represented in any 
way; and judgment was given for the plaintiff.

An application was made in the Division Court for a new 
trial, which application was dismissed, probably because it was 
out of time.

This motion is now made; and the defendant’s affidavit 
stating that the contract for the purchase of the goods referred 
to was made in his store at Proton, and not elsewhere, is not 
contradicted: so that it may be assumed that the York Division 
Court had no territorial jurisdiction.

The plaintiff bases its opposition to the granting of the 
order upon the discretion of the Court to refuse to prohibit.

Willes, J., in Mayor, of /.<-</</-<„ v. Cox, L.R. 2 11.I.
238, at p. 283, says: “When the defect is not apparent, and 
depends upon some fact in the knowledge of the applicant which 
he had an opportunity of bringing forward in the Court below, 
and he lias thought proper, without excuse, to allow that Court 
to proceed to judgment, without setting up that objection, and 
without moving for a prohibition in the first instance, although 
it should seem that the jurisdiction to grant a prohibition is 
not taken away—for mere acquiescence does not give jurisdic­
tion—yet, considering the conduct of the applicant, the import­
ance of making an end of litigation, and that the writ, though 
of right, is not of course, the Court would decline to inter­
pose, except perhaps upon an irresistible ease, and an excuse 
for the delay, ils disability, trial-practice, or matter newly come 
to the knowledge of the applicant.”

This statement of the law was adopted by the full Court of 
Appeal in Broad v. J’erkius. 21 Q.RD. 533.

The question therefore in this case is whether the defendant 
has shewn anything which amounts to an excuse for his delay, 
in the affidavit upon this motion no attempt is made to either 
explain or excuse the delay. In the affidavit made in the Divi 
sion Court, all that is said is that the defendant did not attend 
the trial, “believing that the ease would be transferred to the 
proper Division Court.”

There is no satisfactory affidavit of merits. The defendant 
does not condescend to disclose his defence, if he has one. He 
contents himself by saying, “1 have, as I am advised and verily 
believe, a good defence to this action upon the merits.”

I think the cases warrant me in holding that where a de­
fendant does not attend at the trial of an action for the purpose 
of upholding his contentions, and where it is not made clearly 
to appear that any injustice will be done by allowing the judg 
ment to stand, the Court ought not to grant a prohibition; for 
the reason so well indicated in the extract quoted. Here, not 
only has there lieeu a failure to attend, but the defendant has
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applied in the Division Court to set aside the judgment. It is 
true that this application was abortive by reason of the delay in 
making it; but no ease of hardship is shewn, as. for all that 
appears, the debt is justly owing.

I dismiss the motion without costs, as 1 do not think the 
practice of suing in a Division Court which is known to have 
no jurisdiction is one that ought to be encouraged.

ONT

H. C..I
1912

Kb

Oil
Companiks

McConnell.
Motion dismissal.

PEAT v. SEXTON SÀSK.
S(u>i,atcht uan Suprt me Court. Parker, M.C. December Ü, 1012. $ (i

1. Lis pendens (8 11—10)—Motion to discharge—-Defendant's faillie 1912
TO APPEAR “GRATIS**'—EFFECT.

Where a writ of Munition' lia«* been i'Mieit and n lis /># n<1>-us tiled, but *>eVl **•
no valid eervbv of tin- writ is made on the defendant, the litter must 
enter an uppciinuur gratis lief-ue lalimbing a motion to dismi" the 
action and for the iliwvliurgp of the lis peiuh n*.

2. Motions axii omiii.ks i8 1—It- Artmxvirs -Fiiinu m ni i -m i *t; on
motion—Sank, bit.es 417.

It is essential that the respondent on a preliminary motion in Cham- 
bers 'hall tile his allidavits in ati'wer lief ore using them on the motion, 
under rule 417 of the Sa«k Judicature Rules. 11111.

Application by the defendant to dismiss action and for the statement 
discharge of a lis pendens on the ground that the writ of sum­
mons had not been served within a year from the dak* of its 
issue.

The application was dismissed.
F. It. Bagshate. for the defendant.
W. //. McEivan, for the plaintiff’.

Parker, M.C.:—The writ of summons in this action was p«ivr. m.<\ 
issued October 4, 1910. and was served on A. !.. Cordon, the 
registered attorney for the defendant company on October 8.
1910. The same day as the writ was issued the plaintiff* caused 
a lis pendens to he filed against certain land belonging to the 
defendant, viz., S.E. 24-25-2-W 2nd. Since the service of the 
writ and filing the lis pendais the plaintiff has taken no further 
step in the action, and the defendant now moves to have the 
action dismissed and the lis pendens discharged. The ground 
upon which the application is made is that the defendant com­
pany has not lieen served with the writ within one year from 
the date of issue, from which it would appear that the regis­
tered attorney has never communicated to the defendant com 
pany the fact that he was served with the writ on its behalf.
It was urged by counsel for the plaintiff that the motion must 
fail, because the defendant should have entered an appearance
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SASK. "gratis” before launching the motion, and 1 think the objection
S. C.
1912

is well taken. See Annual Practice, 1912, p. 112:—
Where a person has been informed that he has been made a defend­

^EXTON.

ant to an action, he may, before actual service, enter an appearance 
in all respects as if he had been served.

I think, therefore, that when the defendant discovered that
a writ had been issued against him he should have entered an 
appearance “gratis” before launching the present motion. It 
was urged, however, on behalf of the defendant, that the plain 
tiff hits not complied with the provisions of rule 417 in that he 
did not file his affidavits in answer to the motion before they 
were used. In view of this objection, which I think is a valid 
one, and in view of the further fact that there has been con­
siderable delay on the part of the plaintiff in proceeding with 
the action, and that the defendant company launched the motion 
under a bond fide misapprehension as to the real state of the 
proceedings, I think the proper disposition of the matter is to 
dismiss the motion without costs.

Motion dismissed.

MAN. MOYER v. JONES.

K.B
1912

Manitoba Kinfi's Hatch, Macdonald, ./. December 27, 1912.

1. Jury (§ I It—0)—Referee's jurisdiction—Intkrlocutory order for 
TRIAL BY JURY.

FW 27. The referee in Chamber* exercising certain judicial authority pur 
suant to the Manitoba King's 1 tench Act has the |K>wer to make an 
order granting a trial before it jury and setting aside the notice of 
trial served for a non-jury sittings.

2. Jury (fi I It—6)—Referee’s jurisdiction—Effect of notice for non 
jury term—Interlocutory order.

The plaintiff is not precluded from applying for an interlocutory 
order for u trial by jury by reason of the service of a notice of trial 
on him by the defendant for a non-jury sittings of the court, and the 
setting down of the case accordingly ; such setting down does not fix 
the forum go as to prevent a jury lieing had except upon the trial 
judge's order.

Statement Appeal from order of referee granting a jury and setting 
aside notice of trial served by the defendant.

The appeal was dismissed.
A*. A. Bonnar, K.C., for plaintiff. 
d. A. Elliott, for defendant.

Mm di.nsld, J. Macdonald, J. :—Statement of claim was issued and served 
on the 31st October, 1912. and statement of defence tiled and 
served on the 15th November, 1912.

On the 6th Decern lier, 1912, the defendant gave notice of trial 
and set the ease down for hearing for the 17th December.

On the 11th December the plaintiff gave notice of motion
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requiring the issues to he tried by u jury returnable on the lbth 
December.

The referee made an order granting a jury and setting aside 
the notice of trial served, and from this order the defendant
appeals.

It is urged on behalf of the defendant that the referee had 
no power to grant the order. That, officer has the same power 
as a Judge of this Court, and if a Judge has the power there is 
no room to question the power of the referee.

The main contention is that the defendant, by serving notice 
of trial and setting the case down for trial, has fixed the forum 
and that this cannot be changed excepting under see. (10 of the 
King’s Bench Act, which enables a Judge presiding at a trial in 
his discretion to direct a trial by a jury.

If this contention were correct it would mean that tin* plain­
tiff would have to make his application for and succeed in obtain­
ing an order for a jury within the ten days after the filing of 
the last pleading as, immediately after the expiration of the ten 
days, the cause being then at issue, the defendant might circum­
vent the plaintiff by serving him with notice of trial for a non- 
jury sitting.

The greatest possible expedition in the conduct of this ease 
was shewn by the plaintiff, and the haste displayed by the de­
fendant in serving notice of trial would plainly indicate his 
object being to thwart the plaintiff in obtaining a jury

The conclusion I have arrived at is that the plaintiff is not 
precluded by reason of the service of the notice of trial, and upon 
reading the pleadings and hearing counsel. I think this is a casv 
properly triable by a jury.

I dismiss the appeal with costs.

MAM

K. P. 
1912

Macdonald, J.

Appeal dismissed

HERBERT et al v. BELL. SASR
("The Locators" v. Bell.)

Na#katckeican tiuprcme Court. Trial before S ewlande, J. December 23, 1912. ^j^

1. Mkokkbs (g II Bl—12)—Sufficiency of hrokkb's services—Commis- ------
sioi»—Real estate agency to beu. lands—Construction of con- Dec. v3.

In an action by the plaintiffs as real estate agents for commission 
for alleged salt* of lands setting up a written authority to them from 
the owner with a provision worded as follows: "In case you lind such 
a purchaser, or in case you bring the property directly or indirectly 
to the attention of any one who becomes a purchaser upon any terms 
whatsoever, you are to 1m* paid by me a commission of five per cent.’ ; 
such a provision means that the agents must bring the property, dir 
ectly or indirectly, to the attention of some person who shall thereby 
become a purchaser; and where the plaintilfs actually brought the pro 
perty to the attention of a third party who, however, did not then* 
upon agree to buy. but on the contrary gave up all idea of buying, yet
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SASK. subsequently took the matter up afresh with another agent and pur­
chased, the plaintiffs, as a matter of laxv, had nothing to do with

8. C.
1912

effecting such sale and are not entitled to any commission. 
f8ee also Annotation, 4 D.L.R. 531.]

Hkrrfut

Bmu

Action for commission on the sale of certain land.
The action was dismissed.
A. M. McIntyre, for the plaintiffs.
Donald Marl ran, for the defendant.

Newland*, J. Xkw lands, J. : -This is an action for commission. The de 
fendant placed his business in the hands of the plaintiffs for sale 
The defendant signed a written authority to the plaintiffs to 
make the sale which contained the following provision :—

In case you 11 ml such a purchaser, or in case you bring the property, 
directly or indirectly, to the attention of any one who becomes a pur­
chaser upon any terms whatsoever, you are to be paid by me a com 
mission of five per cent.
The plaintiffs brought the property to the attention of one 

Henry W. Dumouchel who looked the property over but decided 
not to purchase it. He was subsequently induced to purchase it 
by another agent named Clay, in his evidence he says : “I had 
given up the Bind worth business altogether when Mr. Clay in­
duced me to buy.” Under these circumstances are the plaintiffs 
entitled to a commission? 1 think not. The agreement, in my 
opinion, means that the defendant is to pay a commission if the 
plaintiffs bring the property, directly or indirectly, to the atten­
tion of any person who becomes a purchaser from the fact of 
their having so brought it to his attention. In this case the man 
to whose attention they brought the business gave up all idea of 
buying same and the matter was closed. He took it up again 
and bought, through the efforts of another agent and the plain­
tiffs had nothing to do with his having become a purchaser.

There will, therefore, be judgment for the defendant with 
easts.

A cl io n dismissed.

ALTA. FOREST v. HOME INSURANCE CO.

s.r
1912

Alberta .Supreme Court. Harvey, C.J.. Scott. Stuart, and Walsh. JJ 
Dec* mber 20. 1912.

Pee. 20. 1. lxsvbancr (S VIA—247)—Loss—Completion of phoofs iikfork ac­
tio!*—Statutory condition.

Where one of the statutory condition* of a fire insurance policy 
requires the assured to supply, with hi* proofs of low, a certificate of 
a justice or other officer resilient in the vicinity of the fire. certifying, 
in effect, that the circumstance* have been investigited by such official 
and do not indicate the perpetration of any fraud by the assured, the 
refusal of the assured to furnish such certificate within the statutory 
time, although demanded by the company, i* a bar to the action.
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2. Insurance 18 V'l A—247)—Jaws Proofs — Eqi n xm.i relief ALTA.
AGAINST TRIPLING DEFECTS IN PROOFS. SCOPE OK.

Section 2 of tin* Fire In-hirnnee Policy Ordinance. X.W.T. i Alta.), <*-
lull. eh. 113. giving power (>• tin* court to hold the insurance company 1912
liable notwithstanding trifling defects in the proofs of loan occurring -----
by necessity, accident, or mistake, or where it appears inequitable to Forest
hold the insurance void by roison of imperfect compliance with the r.
loiiditions of the policy, should not be applied to dispense with rea Home
(tollable formal proofs called for by the insurance company which the Insurance
insured deliberately refused to furnish without assigning any rea-son Co.
for the refusal.

Appeal by the plaiutiff from the judgment of Simmons, J., Statement
dismissing action brought to recover the amount of loss under 
a fire insurance policy.

The appeal was dismissed.
C. C. McCaul, K.O., for appellant.
./. K. XVaJlbriflffr, for respondent.

Harvey, (\J. : -The plaintiff’s house which was covered by h«w». <y. 
a policy issued by the defendant company was burned down on 
November 12th, 1009. Notice was given by one Canniff, plain­
tiff’s solicitor to Mr. Mays, the company’s agent at Edmonton, 
through whom the insurance was effected, who at once sent 
blank forms for proof of loss. About the end of March, 1010, 
apparently on the 26th, the proofs were sent to Mr. Mays by 
Messrs. Robertson. Dickson & McDonald, solicitors, of Edmon­
ton. Mr. Mays acknowledged receipt on March 31st, stating 
that the matter was in the hands of Mr. Lilly for adjustment 
to whom he was forwarding the proofs. On 6th April, Mr.
Lilly returned the papers to Messrs. Robertson. Dickson & Mc­
Donald under cover of a letter in the following terms :—

Dear Sirs.—Yours 26th addressed to Mr. R. Mays lias been for 
warded to me. I have herewith to return the papers submitted pur­
porting to lie proofs of loss from Clara Forest as they are unaccept­
able, especially in respect to the certificate signed by Geo. W.
Flewell which is not at all as required by the policy condition in 
that respect.

Yours truly,
K. W. Lilly,

On April 29th, a reply was sent to this as follows :—
Edmonton, Alberta.

April 29th, 1910.
E. A. Lilly, Esq..

Adjuster of Fire Losses.
Calgary Alta.

Dear Sir,—We arc in receipt of your communication of the 6th 
inst., with reference to Clara Forest’s proof of loss in the Home 
insurance Company.

If this policy is not paid within two days we will issue a writ, as 
our instructions are to stand no more fooling of this kind.

Yours truly,
Roiikrtsov. Dickson & McDo.x u n.

Per R.

------ --------------------------------
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The writ was uot issued as threatened and nothing further 
appears to have been done for some time. At the trial then* 
was produced a certificate presumably intended to meet the 
requirements of Mr. Lilly’s letter made by Mr. Canniff. It is 
originally dated 22nd June, 1910, but that date is crossed out 
and the 26th of October written over it. A student in the office 
of plaintiff’s solicitors states that he left this at the office of 
Mr. Mays on November 2nd, 1910, but it was subsequently re­
turned to the solicitors. The statement of claim is dated 29th 
October, 1910, and that is the only evidence the appeal book 
contains of the date of the commencement of the action.

The action was tried before my brother Simmons, who dis­
missed it at the close of the plaintiff's ease and the plaintif! 
now appeals.

Statutory condition No. 13 relating to proofs of loss is on*- 
of the conditions of the policy. Paragraph (e) of this condition 
is as follows:—

(e) He (i.e., the insured) is to produce, if required, a certificate 
under the hand of a justice of the peace, notary public, or commis 
sioncr for taking affidavits, residing in the vicinity in which the fire 
happened, and not concerned in tlie loss or related to the assured or 
sufferers, stating that he has examined the circumstances attending 
the fire, loss or damage alleged, that he is acquainted witli the char 
acter and circumstances of the assured or claimant, and that h«* 
verily believes that the assured has by misfortune and without fraud 
or evil practice sustained loss and damage on the subject assured, 
to the amount certified.

The head office of the defendant company is in New York 
and the forms sent by Mr. Mays are forms prepared for use in 
the United States. There is a form of certificate, however, 
which though not in the terms of the condition is for the same 
purpose as that of the condition. In the proofs sent in some of 
the words of the printed portion of this form were struck out 
and others inserted and the certificate was given by Geo. A. 
Flewell. a liveryman, in the presence of J. F. Canniff, notary

It is apparent that this does not comply with the condition 
as Mr. Lilly pointed out.

It was argued before us that the certificate referred to in 
this condition is only necessary if required and that it was not 
required in this case. Even if the forms supplied did not 
amount to a request I find myself unable to consider Mr. Lilly's 
letter as anything other than an unequivocal request for a cer­
tificate that would comply with the condition.

The plaintiff at onee refused to comply with this request 
and it was not complied with, if at all, until at or after the com­
mencement of this action.

The 17th statutory condition provides that the loss shall

5
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not bo payable until 60 days after completion of the proofs of 
loss and the 22nd condition provides that action must be brought 
within one year after the loss. The combined result of these 
two conditions is that an insured, to protect himself, must com­
plete his proofs of loss within ten months after the loss occurs 
which, as a general condition appears not unreasonable, though 
in certain cases it might work a hardship. In such cases, how­
ever, there is ample protection in section 2 of the Act (ch. 16 
of 1003. 1st session: X.W.T. Ord. Alta. 1911, ch. 113. gee. 2) 
which provides that:—

When, by reason of iwccnaity. accident or mixtake. the conditions 
. . . .a# to the proof . . . have not been strictly complied with, 
or where after a statement or proof of loss has been given in good 
faith . . . the company objects to the Ins', upon other ground* 
than for imperfect compliance ... or does not within a reason 
able time .... notify the assured in writing that such state 
ment or proof is objected to and what are the particulars in which 
the same is alleged to I** defective ... or when for any other 
reason the Court or Judge . . . considers it inequitable that the 
insurance should lie deemed void or forfeited by reason of imperfect 
compliance with such conditions no objection to the sufficiency of 
such statement or proof . . . shall ... lie allowed a# a dis­
charge of the liability of the company.

This section appears to give - protection for all rea­
sonable eases of defective proof but does not provide for cases 
in which the insured deliberately refuses to give the proof which 
it is his duty to furnish.

This certificate is for the purpose of enabling the company 
to form an opinion as to whether the fire was accidental or not. 
In the present ease it appears that it would have been import 
ant inasmuch as the defence alleges incendiarism.

No reason why the certificate was not furnished is given 
other than the letter of the plaintiff’s solicitors refusing to give 
it and threatening suit.

This does not. in my opinion, raise any equity in the plain­
tiff's favour for relief under section 2. and 1 think the action 
was properly dismissed and the appeal should be dismissed 
with costs.

Scott, Stuart, and Waijsh, .1.1 . concurred with the judg­
ment of Harvey, O.J.

Appeal dismissed.
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MAN. BOX v. BIRD'S HILL SAND CO.

K. n. 

1912

l>.*\ 31

Manitoba Kiiifi'n Bench. Trial In fare Matin is, C.J.K.B.
Ih'ct mber 31. I Oil’.

1. A'HONMhvrs FOR CREDITORS ( g VIII B—75 I—l XSClIkDlLKU SKVIBITY
Applicability of bankruptcy hi le— Proof of claims.

I lit* bankruptcy rule, that where a creditor hold* security and di**- 
not value it lie is deemed to have surrendered it. is not in force in 
Mailitolm. and will not lie applied to a proceeding to prove a claim 
against an estate assigned for the lienellt of creditors.

2. ASSIGNMENTS FOR CREDITORS • «5 V 111 It—75)—ItEUAKE OF H.WMh
Liability oi assignor Rxonsn Bankrvptca Rulf-h Manitoba 
Assignmkxt Act.

The bankruptcy rule» of Knglaml were never adopted as part of tin- 
law of the Province of Manitoba, except in so far as they have lieeii 
introduced in part by the Assignment» Act of Manitoba, but the 
Chancery rules were expressly incorporated into the Manitoba law 
and therefore apply where there is no statutory provision as to the 
valuation of securities by a creditor upon a deficiency of as-ets.

3. Estoppel ($111(11—85)—Equitable. fstoppkI/ Sii fnck.
Where an insolvent debtor assigns his estate for the benelit of his 

creditors: and where the defendant company was one of his creditors 
to the extent of $900. for which it held a lien against 25 shares of it« 
capital stock, with a par value of $2 500. owned by the insolvent 
debtor: and where the defendant company stood by. and permitted 
the plaint ill's to enter into a contract for the purchase of these shares 
at tin cents <m the dollar, without asserting its claim, and even voted 
for the sale of the shares to the plaintilfs; an estoppel is not thereby 
raised against the defendant company to prevent it from subsequently 
asserting its lien against the shares, if subsequently to the sale, but 
prior to the payment of the purchase price they gave notice nf the 
lien in consequence of which the plaintiffs might have withheld siifli 
vient funds out of the purchase money to bo applied in payment 
of the lien in question.

Samuel (’. Dunn, who was tin- holder of 25 fully paid up 
shares in the capital stock of the defendant company, on the 
7th day of July, 1911, made a general assignment for the benefit 
of his creditors to Montague, Aidons & Laing. At the time of 
the assignment Dunn was indebted to the defendant company in 
the sum of $907.51. By the by-laws of the defendant company 
it was entitled to a charge on Dunn's shares as security for this 
indebtedness. On the 22nd July the defendants sent t«« the 
assignees a statutory declaration proving their claim against 
the estate at the full amount, but making no reference to their 
security.

The first, meeting of creditors was held on the 24th July, and 
at that meeting an approximate statement of assets and liabilities 
was submitted, in which statement was included, under the head 
ing of “Investments,” this 25 shares at its face value of $2,500 
At this meeting inspectors were appointed. Mr. F. #1. Sharpe, one 
of the defendants’ solicitors, being one. Dsing this approximate 
statement as a basis, St revel and Box, on the 21st July, made an 
offer to the inspectors to purchase certain groups of assets, in­
cluding those under the head of “ investments,” at sixty cents
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on the dollar, payable one-quarter cash and the balance in three 
equal instalments in four, eight and twelve months, subject to 
verification as to quantities and a clear title to be given. Tin- 
inspectors, on the same date, accepted the offer by resolution. 
Afterwards Strevel withdrew, and the assignees. Montague. 
Aidons & La in g, offered to take his place. This offer was ac­
cepted by the assignees on the 28th August On the 18th Sep­
tember the assignees notified the defendants that they had ob­
tained a transfer of the shares and on the 27th December fol­
lowing they executed a transfer of the certificate to (i. S. Laing 
and II. J. Box, the plaintiffs, the former apparently representing 
Montague, Aidons & Laing. On the same day it was forwarded 
to the defendants for the purpose of being transferred on their 
1 looks. The defendants refused to make the transfer on their 
hooks, except subject to a lien or charge for the amount of their 
claim against it. Subsequently the assignees paid a dividend 
of ten percent, and the defendant* were paid, and received this 
dividend upon the whole amount of their claim.

The plaintiffs bring this action for a mandamus to compel 
the defendants to transfer the shares in question to them on the 
company *s lmoks.

The plaintiff's action was dismissed.
//.,/. Symington, for plaintiffs.
A*. M. Dennis to un, K.C., for defendants.

Mathers, C.J.K.B.: At the trial the plaintiffs based their 
ease on two grounds, neither of which is distinctly raised b\ the 
pleadings, but both of which are covered by the evidence, and, 
if necessary, an amendment ought to lie allowed. They first say 
that by proving their claim for the full amount, without placing 
a value on their security ; by voting at meetings in respect of 
the claim so proved, and by accepting a dividend in respect 
thereof, the defendants have irrevocably elected to rank on the 
estate and to give up their security. Secondly, they sax that the 
defendants, by consenting to the sale of the shares in question 
to the plaintiffs, without making any claim in respect of their 
security, are now estopped from making such a claim as against 
them. The defendants answer by saying that the plaintiffs, at 
the time they purchased, had full notice of the defendants’ lien.

If. as the plaintiffs contend, the defendants have, by proving 
their claim without valuing their security, elected to go against 
the general assets alone, the shares are of course freed from 
tlicit lien, and the plaintiffs are now the absolute owners.

In support of this proposition the plaintiffs refer to Ex parte 
Ashworth, L.K. 18 Eq. 705; Rainbow v. Ju mi ins, tj.B.D. 158; 
lie Rowe’s Trustee, [ 1905] 1 Ch. 597. which undoubtedly shew 
that such is the rule in bankruptcy. But the rule was tor a long 
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lime peculiar to bankruptcy. «nui whs only enforced in the bank 
ruptey Courts. It whs not founded on any statute, but was 
established irrespective of express statutory eiiadment under 
the bankruptcy statute, 1M Kliz. eh. 7. It never was recognized 
Iiv the Court of ('haneery. which eontinued to administer estate*, 
without reference to it long after it had become a well-estab­
lished rule in bankruptcy. In IL HarnctVx Hank ini/ Corporation. 
Ki Hock's Cast, M (Mi. App. 7(>9, an attempt was made to have 
the bankruptcy rule applied to the winding up of a company. 
hut the Court of Appeal refused to so apply it. The Knglish 
Bankruptcy Acts of 1S(»!I and 1883 recognized the doctrine and 
incorporated it in the rules applicable to these Acts, and similar 
rules were also made under the winding up statutes. So that 
now, if a creditor in either a bankruptcy or a winding-up pro 
eroding hold security and does not value it as required, lie, by 
the* express language of the rules, is deemed to have surrendered 
it. unless his failure to value was due to inadvertence.

In the absence of this express penalty a secured creditor 
under the Winding-1"p Act would not Ik* held to have elected 
to abandon his security by proving his full debt without valuing 
it. The law was so laid down by North. •!.. in IL lluiry Litter 
<e Co . Ltd.. 118! 121 2 Ch. 417, at 420.

At the time this Province was created the doctrine of tie 
bankruptcy Courts and the doctrines of equity had not lieen 
harmonized. There were thus two rules in the administration ol 
estates which ran concurrently in Kugland; the rule in bank 
ruptry. and the rule in chancery The bankruptcy rules wen 
never adopted as part of the law of this Province, except in s" 
far as they have been introduced by the Assignments Act : but 
the rules of chancery were incorporated in our law.

By see. 20 of the Assignments Act part of the bankruptcy 
rule has been adopted, to the extent of requiring the holder of 
security to put a value upon it. and entitling him to vote only 
in respect of the excess. But nothing is said as to the con 
sequence which will follow a failure to comply with this provi 
sion. The bankruptcy rules of 1S8M provide that a secured ered 
itor who votes in respect of his whole debt shall be deemed l<> 
have surrendered his security (schedule 1. r. 10). That part of 
tin* bankruptcy rule has been omitted from our Assignment' 
Act ; but in lieu thereof sec. Ml of the Act provides machinery 
for requiring tin* creditor to value his security, or. in default, 
barring him from ranking as a creditor of the estate.

The argument is that by failure to value Ins security tie 
creditor ipsa facto forfeits it. Such a conclusion is. however, 
entirely inconsistent with sec. Ml. If a secured creditor had 
forfeited his security liera use of his failure to value it under 
see. 20. see. Ml would Is* an absurdity, as it. enables the assigne 
to force a valuation of the security under penalty of not hein.
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allowed to milk on tin* estate Bx tin* combined effect of both 
sections, if tho plaintiffs' contention were sound, tin* secured 
«•reditor who failed to valut* his seetirifx would not only forfeit 
it. hut initrht also In* ham*d from ranking for his debt.

In my opinion tin* bankruptcy rule is not in font* in Mani- 
lolm. and that the defendant* cannot In- held to have elected to 
abandon their security by their failure to value it.

The other ground on which the plaintiffs rely is that defend 
ants consented to the sale of the share* in question to them with­
out saying anything about their security, and are now estopped 
from making any claim in respect of it. The defendants, on 
the other hand, assert that the plaint iff* bought with full 
l.nowlnlge of their security.

Now. there is no doubt that the defendants' representative 
not only stood by and permitted the plaintilTs to enter into a 
contract for the purchase «if these shares without asserting, on 
the defendants' lielmlf, any claim thereon, but he went further, 
and actually voted for the sale of the shares to the plaintiffs. 
All this, however, docs not deprive the defendants of the right 
to insist upon the lien which they undoubtedly possess, unless 
to do so as against the plaintiffs would In* inequitable If tin* 
plaintiffs knew of the defendant*’ lien when they bargained for 
the purchase of these shares, or if they acipiired tile knowledge 
at any time before they had paid over their purchase money, ami 
while they were still in a position to protect themselves against 
the defendants’ claim by applying, as they lia«l the right to <lo. 
part of the purchase money in discharge of it. the defendants 
have not lost their right as against them.

I cannot find that the plaintiffs bail notice of the defendants* 
lien prior to the acceptance of their offer to purchase on the 
-Sth August. It appears that at the first meeting of creditors 
held on the 24th duly some question arose as to these 2Ô shares 
The certificate at that time was held by Duncan McDonald, who 
claimed to hold it a* security, but his right was disputed. During 
this discussion Mr. Sharpe slated that the company hn«l a lien 
«ni these shares for the amount of their claim. This statement 
doc* not appear to have Ih*cii regarded as part of the proceed 
ings of the meeting, because no reference is made to it in the 
minutes. Mr. Laing was present at the meeting as representing 
the assignee*, but Mr. Sharpe's statement was not addressed to 
him. and was apparently not overheard by him. From xvhat 
occurred at this meeting I cannot hold the plaintiffs affected 
with notice of the defendant*’ claim of lien. No further mention 
of the defendants' security took place at any of the sul»se«pient 
meetings of either the inspectors or creditors until the 10|h No 
x ember.

The first reference in the minutes to the defendants* claim
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to hold security is contained in the minutes of the meeting of 
the inspectors held on that date. It appears that at that time 
Mr. Lning knew about the existence of this elaiin. When this 
knowledge came to him is not clear. He was cross-examined In 
the defendants upon the point, and he states that he acquired 
the knowledge some time between the meeting of the 10th of 
November and the meeting of the 28th of August, at which plain 
tiffs became purchasers : but he could not fix the time mor< 
definitely. Uncertainly had notice on the 10th November.

Ity a statement submitted at that meeting, hearing date tie 
•Mst October, it appears that the plaintiffs had paid $40,527.40. 
and the same statement, shews an amount still to be paid by them 
amounting to $30,059.74. They had thus in their hands amph 
funds out of which to discharge the defendants' lien. The assign 
ees had guaranteed them a clear title, so that they had a right 
to apply the unpaid purchase money in removing any in uim 
brance upon the property bought.

Under the circumstances the defendants are not estopped 
from asserting their lien as against the plaintiffs.

The plaintiffs’ case will he dismissed, but. in view of the 
defendants’ conduct. 1 will award them no costs.

Action di.smi.wi

VUE EDMUNDS v MONTREAL STREET RAILWAY
•, Quebec Court of Review, Uni-idaon. C.J., Archibald, and (Irernnhieldn, ././

|fll2 llmmbrr 14, IMS.
— I. Strkkt railways ($ III B—31)—Equipment or cars— Brake UKyvno 

IV' 14. mknth—Electric and ratchet brakes.
A street railway company is ohligv.l to un* tie- liest known upplinm-c» 

to coiniuct its hufiinoNs with safety to the publie, ami the us«> of tlu* 
ratvhet brake i list cm I of the more modern e lee trie air brake is of itself 
i fault.

Tins was an appeal by the plaintiff from the judgment of the 
Superior Court, Charhonneau. J.. on December 24th, 1910, «lis 
missing with costs his action in damages against the defendant 
for injuries received by his cows.

The appeal was allowed.
A. IV. Atwater, K.C.. and IV. /,. Hoad. K.C., for plaintiff, 

appellant.
7*. Rinfrd, K.C.. for defendant, respondent.
Davidson. C.J. : The judgment under review dismissed plain 

tiff's action to recover damages for the loss of three cows.
A herd of nine Ayrshire cows, the property of tile plaintitl 

and in charge of (lodin and Heauehemin, left the Hast End Abat 
loir at alioiit half-past four of the afternoon of April 27th, 1909 
Their destination was plaintiff’s farm at Verdun. Of necessitx
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progress was slow. At about h o'clock the herd had reached a 
point, on Wellington street, Verdun, about midway between May 
and Mullarkey avenues, or, as Beauehemin puts it. “when we 
got about half way between the tail rave and tin- Buffalo mad." 
The two avenues are about 800 yards apart.

A rapidly approaching car. from the vast, caused the men 
to attempt to drive the cattle from the tracks, which at this local­
ity occupy the centre of the street. It became, almost at the some 
instant, obvious that the attempt could not In* accomplished in 
time, whereupon Hod in ran back and sought with signals and 
shouts to have the car stop. The motorman declares that he did 
not hear the one or sec the other; that lie was within 30 feet of 
the cattle before he observed them; ami that in spite of turning 
oil’ the power and applying the brakes lie mu Id not stop his car 
in time to avoid a collision.

Hence followed these results: One cow was found with its 
neck between the wheels of the after left hand truck, dead; an­
other with it* head between the wheels of the forward right band 
truck, dead; a third thrown to one side with a broken hip. it 
had to be killed; the car pitched across the rails.

To have whirled the cattle about and to have ploughed over 
two of them in this fashion, makes belief of the evidence of the 
motorman that his speed did not exceed eight miles an hour quite 
impossible, res ipsa loquitur.

Believably may Mrs. Washer, a passenger within the car, 
assert. “I was so frightened I did not know where I was." and 
McKnight. a passenger standing on the rear platform : " I thought 
it was an earthquake. Dethier. chauffeur, a witness for the 
defendant, while hardly sensible of the shock, puts the speed at 
from If» to 2(1 miles an hour, lie further declares that lie could, 
from the front platform on which he stood after the accident, see 
the reflection of the rails for a distance of 100 yards.

Some of the witnesses speak of the night as dark, but line; 
others that it had been, or was, raining. Vallée, the motorman, 
claims that only thirty feet separated him from the cattle when 
lie first saw them. “Je l’ai su lorsque j’étais, il faut dire, dessus.” 
i Iis window was clouded with drizzle or fog: “(’a brumassai la 
vitre.”

The car was equipped with the ratchet brake. The street on 
which the cattle were is one of those designated for the purpose, 
and the night time, because of less inconvenience to traffic, is 
regarded as a favourable time for driving them.

All these circumstances called for a high degree of care as to 
the manner in which the car should have been run; of this prud­
ence we find a radical absence.

The judgment found that the cattle men ought to have carried 
lanterns. Not a single except ion to a contrary custom has been
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established. So far as I In- plea is concerned. omission of this kind 
is not charged.

We consider that the plaintiff is entitled to his damages. Th 
cattle were worth $*204.

Definite proof of the amount lost by way of profits on milk i> 
not established. There was some loss of time in purchasim.- 
three other cows. We fix it at $0.

The Court reverses ami condemns defendant in the sum of 
$‘210 with costs of the Superior and of this Court.

Akviiihald. J. This is a review of a judgment which has 
dismissed the plaintitV's action.

Edmunds was a farmer living in tin- parish of Lachinn, who 
had bought nine cows at the East End Abattoir and was driving 
them by means of two drovers to his farm, lie adopted th • only 
road which could Ik* adopted for the purpose of arriving at his 
farm, and when he arrived in the municipality of Verdun, going 
westward, it hail come to be eight o’clock in the evening ami 
was (piite dark. A car belonging to the company defendant, 
following them to the westward, ran into the cows and killed 
three of them. I'laintilV sues for the sum of $*200.

This occurred on the ‘27th April. 1900.
The fault charged against tin- defendant in reference to that 

matter is: that the car was being driven too fast, and that tin 
motorman did not stop his car. notwithstanding the signals that 
were made to him by the drovers.

The defendant alleges, on the other hand, that the fault was 
on tile part of the drovers; that it was very dark, and that tin 
motorman could not see the animals in question until he was 
within a very short distauce of them and too late to be able to 
stop his car. The fault alleged against the drovers is that they 
were not l ................. i ns.

The evidence as to the speed id" the car is contradictory, as is 
usual in such cases. There was inside that car a person accus 
turned to driving automobiles, who estimated the rate id" speed at 
15 to 20 miles an hour. The motorman alleges that he was going 
only five or six miles an hour, but lie says that it was so dark 
lie could not see the cows until he approached them at a distanc- 
of about 20 feet. He says then that lie made preparations to 
stop the car.

'I’lic car, by the impact upon the cows, was thrown off the 
track. It passed over the bodies of two of them and injured 
a third to the extent that it was necessary to destroy it. The 
motorman, being asked how long it would take him to stop his 
car, said that he thought it would take 150 yards.

There is some proof that there was nil incandescent light in 
the street just about the place where the accident happened, and 
there is also proof, by another person, that, from the point when
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the ear wus thrown nil' the track, it was possible to see a eon 
siderablc distance, as mueh as 100 yards, in front of the car in a 
manner to distinguish a drove of animals.

As to the fault alleged against the drovers that they had no 
lanterns—it does not appear to me that that is any fault. In 
the first place, it is not at all clear that the lanterns would have 
been of any service. In the next place, there is no by-law requir 
mg persons driving cattle on a street to carry lanterns.

The obligation of the street railway company is to drive their 
ears with such precautions as that they shall not injure other per 
sons using the streets, who are themselves not guilty of fault. 
The defendant pretends that the night was very dark. So much 
the more reason why the defendant’s ear should have been driven 
with great precautions. It is impossible to conceive that the de­
fendant should have the right to drive at a high speed through 
the darkness without being able to distinguish whether anything 
was on the track or not. A child, a drunken man, a person who 
had fainted, or property of any description, which wus lawfully 
upon the track, must be protected by the railway company. 
Their car was not furnished with electric brakes. This, in itself, 
constitutes a fault. A railway company is obliged to use the 
liest appliances which are known for the purpose of enabling them 
to conduct their business with safety to the public The » leetrie 
brake is known and has been used by the com pan \ in connection 
with the greater number of its ears for years, and there is abso­
lutely no reason why all other ears should not have been provided 
.. itli this appliance. Every ImmIv knows that lhi% brake is much 
more effective than the band brake can be more iptieklx applied.

I think that it is impossible to characterize the action of the 
company in too strong language for bringing into the witness- 
box and examining a motormau evidently grossiv ignorant of 
the matter, and attempting to lead the Court to suppose that it 
was neeessary to take 150 yards to stop the ear, when the com­
pany defendant is in possession of exhaustive tests to shew within 
what distance, in every atmospherie condition and at every speed, 
a car can lie brought to a standstill. In my judgment, it is little 
short of contempt of Court for the company defendant to put 
lie fore us such evidence on t liait point, when they were in posses­
sion of material which would have given us true evidence, and 
which evidence would have indicated that ears can be brought 
to a standstill, from a high rate of speed, in less than their own 
length.

1 cannot agree with the judgment which lias been rendered 
in this case. The car must have been proceeding at a very rapid 
rate of speed; otherwise the wheels would not have passed over 
two cows and the ear itself would not have been thrown from 
the track and turned almost sideways.
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It appears to me that flu* eompauy defendant, under these 
circumstances, was guilty of gross negligence. 1 urn disposed to 
reverse the judgment and give judgment for the plaintiff in 
accordance with tin* demand.

i iukknsjiikios, ,1.: I concur entirely in the remarks of my 
brother Archibald.

. 1 ppral allowed.

THOMPSON v YOCKNEY.

Manitoba Kina'* He nth. Trial before Mothers, CJ.K.H.
December 31, 1912.

1. Land milks (§ IX—40> — Torrens sykiem—Mamtoua Rbal Propkbta
Act—Rioiit of contractée fob moutgage to file caveat.

X pvi wii to whom the owner of land has agreed to give a mortgage 
has stifli “intercut" in the land within the meaning of nee. 130 of 
the Real Property Act (Man.) as to give him the right to tile a caveat 
against the land notwithstanding the provisions of sec. 100 of the Act 
to the piled that a mortgage shall have effect as a security, hut shall 
not ojierate as a transfer of land thereby charged or of any estate 
or interest thereon.

2. Land titles <6 IV—tOi—Tobkk.nh system— Riuht of cabty to aubkk
MENT FOB AN INTEREST IN LAND TO FILE CAVEAT.

Under the Torrens system of land titles any right conferred by von 
tract relating to land against the registered proprietor is a sufficient 
“interest"' to support a caveat.

3. Pi.EAiiiM; i g XT—3Ô5)—Set-off and counterclaim—Manitoba pro
CEOIBE AS TO FILING DEFENCE.

A person first made a party to an action by a counterclaim must 
file his defence thereto within the time limited by Rule 204 (Rule 
21)8) or judgment may bo recovered against, him under Rule 208B; 
hut. while the plaintiff, desiring to deliver a defence to a counterclaim, 

must deliver it within eight days (Rule 298). lie is not obliged to deliver 
a formal defence to put Hindi counterclaim in issue the matters 
in like manner ns upon a general denial.

4. 1VD0MKNT (81 A—2)—On counterclaim—Plaintiff's failure to hi-

Where a plaint ill has filed no defence t«i a counterclaim he should 
is- held, under the Manitoba King's Bench Rules, 1911, to have denied 
all material allegations in it, and a default judgment signed upon the 
counterclaim will lie set aside.

SvV:

r

statement Tim plaintiff Hues for specific performance of an agreement 
made with the defendant Henry Yockney for the sale to him of 
part of lot «19. St. Clements, the deferred portion of the purchase 
money to be secured by a mortgage on the property sold and also 
on a portion of lot 38. St. Clements, owned by the purchaser. Tin- 
plaintiff filed a caveat upon his agreement as against lot 38 on 
the 3rd of September. 1911. On the 9th of September the de­
fendant Henry Yockney gave a mortgage niton lot 38 to his eo 
defendunt Charles K. Yockney for the express consideration of 
$10,000



8 D L R Thompson v. Yockney

Judgment was given for specific performane*-.
('. /'. Wilson, K.( und >1. /V. Adamson, for phi in tiffs. 
7. It. Coyne, and II. b\ Tench, for defendants.
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Mathers, C.J.K.B. : Paragraph tl of tin- stateim-nt of claim riiourso.x 
alleges that the defendant I lean Yo.-knev.

- • YoVKNKY.
having inuilv no move to carry out his pari of the said agreement. ___
the plaintiff, claiming an estate or interest in the said land described Hethere. oj.
in paragraph .‘t and to be entitled to a mortgage thereon as provided
bv the aforesaid agreement, duly filed with the proper district registrar
in that behalf a caveat in the proper form under the fteal I'ropertx
Act. forbidding the registration of any instrument affecting the sai !
land unless such instrument lie subject to the said claim of the caveator,
and the said caveat was filed on the drd of September. 11*12.
Paragraph 8 says
the defendant Henry Yockney executed a mortgage on the said lands 
described in paragraph hereof to his co defendant Charles K. Yock 
noy, for the express consideration of *10,QUO, whi- h mortgage was 
declared to be subject to the aforesaid caveat and was registered by 
the defendant Charles K. Yockney.
The defendant Charles K. Yockney. by his defence, admits 

paragraph 8, hut lie denies that the plaintiff had any interest 
in lot 38 entitling him to file a caveat, and he counterclaims to 
have the caveat removed.

The important quest ion thus raised is whether or not a person 
to whom the owner of land under the Heal Property Act has 
agreed to give a mortgage may protect his right by tiling a 
caveat.

See. 100 of the Act provides that
A mortgage or an encumbrance under the new -v-tem shall have 

effect as a security, but shall not operate as a transfer of land thereby 
charged or of any estate or interest thereon.
By sec. 130 “any person claiming an estate or interest in 

land” under the new system may file a caveat.
It may, I think, lie taken as settled that a person who has 

neither an ‘ * estate nor an “interest" in land has no right to 
lodge a caveat forbidding the registration of any instrument 
affecting it. The question is. lias a mortgagee, or what amounts 
to the same thing, a person holding an agreement for a mort 
gage, such an “estate” or “interest"?

A mortgagee upon default may enter into possession by re­
ceiving the rents and protits, and may distrain upon the occupier 
«•r tenant, or may bring an action to recover the land in tin- 
same manner as if the mortgage moneys had been secured to him 
by an assurance of the legal estate, and he may foreclose tin- 
right of the mortgagor to redeem the land (sec. 1UU), lie may 
distrain on the goods of a tenant in the same way us a landlord 
might do (sec. 107). lie may. upon default, enter into posses 
sion and lease the lands (sec. 109); or sell under power of sale
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isee. 1 lo . and execute a transfer thereof (see. Ill): which 
upon registration shall he effectual to vest the estate or interest 
of the mortgagor and owner in the purchaser (see. 112): or he 
may foreclose, and in that way become absolute owner (secs. 113, 
114). It seems a contradiction in terms to say that a person 
possessing a charge upon land accompanied by these large rights 
for enforcing it. and who may eventually either sell or become 
by foreclosure absolute owner of the land, has not an interest 
in it.

Under the Australian system a mortgagee is held to have 
an interest, but not an estate.

A mortgage is a charge an-l nothing more ... It confers an interest 
hut no estate: /’<r Owen, .T„ in Reid \. Minister of Publie Works, 2 
Kit. (N.8.W.) 41(1.
Even a mortgage by deposit of the certificate of title gives 

the mortgagee an interest in the land: Tolln v. Iti/rnf, 2 A.L.T. 
194. 28 V.L.R. 95. In that case O’Beckett, •!., said at p. 101 :

I cannot conceive any sound ground for saying that it is not an 
interest in the land. It amounts to a contract between the parties that 
security shall be given over that land for the debt for whmh it is 
deposited.
According to the principles of the Torrens system, any right 

conferred by contract relating to land against the registered pro 
prietor is a sufficient “interest” to support a caveat : Hogg 1037. 
The effect of a mortgage under the statute is to confer upon 
the mortgagee a very important interest in the land, and one 
which under other systems may lie proteeted by a caveat : AV##/ 
v Adams, 4 N.Z.R.S.C. 177.

But for see. 100 it would not be arguable that a mortgagee 
Inis an “interest" sufficient to entitle him to bulge a caveat. 
Upon both principle and authority a mortgage under the A et 
does confer an interest in the land mortgaged to the mortgagee 
If the word "interest” in see. 100 is to lie given the meaning 
which defendant’s counsel contends for. then by that section a 
mortgage is deprived of the effect conferred upon it by th- 
other parts of the Act. I can see no object that the Legislature 
could have in creating such an anomaly.

The expression “interest” as used in the Torrens Acts does 
not always mean the same thing: Hogg 785. Il sometimes means 
the same thing as estate. In Wharton's Law Lexicon it is said 
that “estate” is used as meaning the quantity of interest in 
realty owned by a person: and in Murray’s New English Die 
tionary "estate" is defined as “the interest which any one has 
in his lands and tenements.” In my opinion it is used in sec 
100 as synonymous with "estate.” I don’t think it means the 
same thing as when used in see. 130. In that section the term 
"interest” is used in a much wider sense: Hogg 1035.

The conclusion I have arrived at is that the plaintiff’s caveat
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va» properly registered .uni ilint In i<. entitled to spec i tic per­
formance of the agreement set out in the statement of claim, a 
declaration that tin* agreement forms an equitable mortgage on 
said lot 38, and to an order for sale thereof in default of pay 
ment. There will he the usual reference to tix the amount due 
and to fix a time for payment of the instalments now overdue 
The plaintiff is entitled to the costs of suit as against both 
defendants.

The defendant Charles K. Yockney's counterclaim will be 
dismissed with costs.

The plaintiff delivered no defence to the counterclaim and 
the solicitor for Charles K. Yockney signed interlocutory judg 
ment, and thereafter moved for final judgment upon the conn 
terclaim in Wednesday's Court. Tin* motion was made before 
me. and 1 referred it to the trial Judge. At the trial the plain­
tiff moved to set aside the interlocutory judgment as not being 
authorized by the rules. At ray suggestion the defendant’s coun­
sel consented that the interlocutory judgment he set aside. He. 
however, claimed that it had been properly signed, and asked 
for the costs of signing it. and of the motion for judgment, which, 
of course, he is not • ntitled to unless his proceedings were war 
ranted by the practice.

Rule 291 provides that a defendant in any action may set 
up hy way of counterclaim against the claim of the plaintiff 
any right or claim whether the same sound in damages or not. 
Sub-sec. (a) says a counterclaim shall have the same effect as 
a statement of claim in a cross-action, so as to enable the Court 
to pronounce a tiual judgment in the same action both on the 
original and on the cross-claim. Rule 292 provides for striking 
out a counterclaim, and 293 provides for giving judgment where 
the counterclaim is established. These rules refer to a counter­
claim where the plaintiff alone is concerned. Rule 294 com 
menées a new scries dealing with the ease of a counterclaim by 
the defendant against the plaintiff and some third person. In 
that ease the counterclaiming defendant shall add to his defence 
a new style of cause similar to the title in a statement of claim 
setting forth the names of all the persons who, if such counter 
claim were to Is* enforced by cross-action, would be defendants to 
such cross-action, and shall deliver his statement of defence to 
such of them as are parties to the action within the period within 
which he is required to deliver it to the plaintiff. Where any su h 
person is not a party to the action he must be served with a copy 
of the defence, on which shall be endorsed a notice that his 
defence to the counterclaim must be filed within the time 
allowed, otherwise judgment will be entered against him (rule 
295). The next two rules, 29b and 297. are difficult to under 
stand. The former says:—

Any person not a «iefen«hmt to the uction who is serve! with ;i
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• oniiteicluiiii ns a foresail I must tile his statement of defence as if he 
had been served with a statement of claim in an action. Such person 
shall he a party to the action from the time «hen the counterclaim is
filed.

Then follows 207. which says:
Any person, including the plaintiff, named as a party to a counter 

claim, may deliver a defence thereto as if it «ere a statement of claim. 
The first sentence of rule 296 is wide enough to include it 

plaintiff against whom a counterclaim is delivered, but the last 
sentence indicates that it refers to a person who was not prior 
to the tiling of the counterclaim a party to the action. The 
fact appears to be that the words “any person not a defend­
ant” in this rule are a mistake for “any person not originally 
a party.” The first part of this rule was adopted from the 
old Ontario rule 378: Ilolmested & Langton, 1st ed., 416, which 
in turn had been adopted from English order 11. rule 13. In 
Annual Practice, 1913, p. 355, the mistake is pointed out. In 
its present form it is not intelligible and is moreover incon­
sistent with rule 297. The person referred In in 296, upon whom 
a counterclaim is “served,” “must file his statement of defence 
as if he had been served with a statement of claim in an action," 
whereas the person referred to in rule 297 “may deliver a de 
fence thereto as if it were a statement of claim." I think it 
reasonably clear that the words “any person” iu rule 296 do 
not refer to the plaintiff in the original action, but it clearly 
does refer to a person who is made a party to the action by the 
counterclaim, and it goes on to provide that such a party must 
tile a statement of defence. Hut rule 297 says that “any per­
son, including the plaintiff," named as a party to a counter 
claim may deliver a defence. The words “any person” in this 
rule includes every person named as a party to the counterclaim, 
except, of course, the counterclaiming defendant, and includes 
those |>ersons referred to in rule 296. We have thus two rules, 
one of which provides that a person served with a counterclaim 
must file a defence, and the other that the same person may 
deliver a defence.

The confusion has been caused by the original draftsman 
adopting the Ontario rules without paying due regard to the 
fact that under the Ontario system an action was commenced 
by a writ of summons, to which an appearance was entered, 
whereas under our system the action is commenced by a state 
ment of claim to which in lieu of an appearance a statement of 
defence is delivered. The Ontario rule 378. from which our rule 
296 was taken, provides that a person served with a counterclaim 
must appear thereto as if he had been served with a writ of 
summons. Having thus only provided for an appearance being 
entered, it was necessary to provide for the delivery of a defence 
to a counterclaim. This was done by a rule 379, of which Mam
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toba rule 297 is a verbatim copy. In Ontario this rule was tie MAN.
necessary eomplement of rule 378, ami it inelmled every person ^ p
against whom a counterclaim was filed. Manitoba rule 29fi hav mu 
ng dealt, with the question of a defvnee to a eounterelaini b\ — 

every person not theretofore a party to the aetion it was only 1 homi-son

necessary to provide for the ease of the plaintiff a irai list whom Yocknky
a eounterelaini had been filed either alum- nr jointly with soim ----

ii i w.- til ii- ii Sittm. 0I.ether person. Rule 29 < would have served this purpose had it 
omitted the words "any person including,” which serve no pur 
pose other than to create confusion.

The joint effect of these two rules appears to me to In* that a 
person first made a party to the action by the eounterelaini must 
tile a defence within the time limited by rule 204 rule 298) nr 
judgment may be recovered against him under rule 298 It. A 
plaintiff, on the other hand, may deliver a defence < rule 297 
and if he desires to do so. he must deliver it within eight days, 
rule 298. Rule 297 A gives a plaintiff the right to reply to a 
statement of defence. By rule 301 there shall lie no pleadings 
in an aetion except those mentioned in rules 296. 297. 297 A 
ami 297 It. and a statement of claim and a statement of defence.
That is (1) a statement of claim; (2) a statement of defence:
(3) a defence by a third party to a eounterelaini (rule 296) :
4) a defence by a plaintiff to a counterclaim (rule 297) ; (5) 

a reply by a plaintiff to a defence (rule 297 A) : and t!) a 
pleading subsequent, to a reply by leave of the Court or a .lodge 

rule 297 B). After ten days from the delivery of the last 
I leading the action is at issue. It is difficult, to sav what this 
sentence means. It does not mean that they have arrived at. a 
point in their pleadings where there is assertion on the one side 
and denial on the other side, because the next sentence covers 
that by providing that

after statement of defence is filed the plaintiff shall lx» huM without 
further pleading to have denied all material allegations in the «tou­
rnent of defence, etc.

A plaintiff may deliver a reply to a statement of defence 
rule 297 A), but he need not do so, and if lie does not he is 

held to have denied all material allegations in the statement of 
defence. But what if lie does not file a defence to a counter­
claim? May interlocutory judgment be signed against him for 
default, or should he lie held to have denied all material allega­
tions in the counterclaim? In England, by reason of order 19. 
rule 17, and in Ontario, by old rules 728 and 729, and now 
expressly by rule 593, of which we have no equivalent, except 
rule 298 B. judgment may be recovered by default of defence 
by a plaintiff to a counterclaim.

in the case of a person other than an original party to the 
action against whom a counterclaim is filed, he must he served 
with a notice to defend or in default judgment will be signed 
against him. Xo such notice is required to lie given to a plaintiff



Dominion Law Kkhubts. 18 DL.R

MAN.

K.B.
1012

TmiMi'sox

Mathers. C.J.

CAN

s. c.
in i j

uguinst whom a like* via ini is made. In the vast- of tlu* former 
the language of the rule is imperative that lie must file a defence 
in the ease of the latter it is permissive. Moreover, a counter 
claim is not spoken of as a separate pleading, distinct from a 
defence: hut is referred to as a defence (rules 294, 295). B> 
iule 295 a person not previously a party to the action is to he 
“summoned to appear by being served with a copy of the de 
fence.** What is meant here is clearly defence and counterclaim. 
In rule 294 a defence which sets up a counterclaim is also re 
ferred to as a “statement of defence.”

For these reasons I think it should he held that “statement 
of defence,” where used in rule 501. is meant to also include 
counterclaim, and that when a plaintiff has filed no defence to 

counterclaim he should be held to have denied all material 
allegations in it. I do not think the concluding sentence of that 
rule points to any other interpretation. That sentence appears 
to me to be entirely superfluous, the point having been fully 
covered by rule 297.

A consideration of rule 298 li confirms the conclusion I have 
arrived at. It deals with the case of default in filing a defence 
by a “defendant to a counterclaim.” In all other rules where 
a plaintiff against whom a counterclaim is filed is referred to 
■ is called the plaintiff. See rules 292. 297, 298, 301, If the 
expression “defendant” was meant to include a plaintiff when 
made a party to a counterclaim, one would expect to find that 
the expression “plaintiff” included a counterclaiming defendant. 
By sub-sec. <e) of sec. 2 of the King's Bench Act a defendant 
v ho counterclaims is not a “plaintiff."

In my opinion the interlocutory judgment signed by the 
defendant upon his counterclaim was not warranted by the rules, 
anil should have been set aside with costs to the plaintiff.

Judfimcnt accordiufilfi.

BOECKH v. GOWGANDA QUEEN MINES.
S i/trtnn- Coin I of Cumula. Sir Charles Filr go trick. anil haries.

II, union, huff. I u til in ami Itroilnir. .77. June 4. 1012.

1. Till M. {5 11 X— 4(1)— Si IIMITTINli qt'ESTIONS TO JVRY—GENKHAI. QUEH 
TlOX IM'I.VIIED.

Where. ;it a tri.il of :i civil net ion with it jury, the trial judge 
under see. 112 of the Judicature Act, R.S.O. 1697, ch. 51, submit- 
•|Uvstions to the jury to lx* answered, he may, if he sees fit. also submit 
,i question inviting a general ven.ict (nr. gr., “do you find for the 
plaint iff or defendant”) in addition to the answers to the question- 
-uhmitted. and where the answers to the specific questions harmonize 
with the an-wer to the general question, a judgment entered in ae 
ordance with such findings is regular, provided the charge to the jury 

has been made sufficiently comprehensive to enable the jury to rendei 
a general verdict.

[Qowganda Queen Jlinen v. Hoeekh. 24 O.L.R. 29.1. affirmed: I'm- 
long v. Carroll. 7 A.R. (Ont.) 145. applied, and Reid v. lianteh, 25 
O.R. 223. distinguished, hv court below.)
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•2 Appeal U V A2-251)—<)b.ikvti»nk—What questions rained helovx CAN
—Lack of proof ox triai,—Suppi.yiwg proof on appeal. ------

Where. in mi notion on chII* on «hari-s of capital «took, there in no 1
proof of a by-law that «hare-* should 1m- «old at a diseount. and no I1>1 j
ohjeotion xva- made la-low to «neh want of proof, the oonrt hearing the ——
ea«e in apja-al may permit, proof o-f the by law to Ik- put in. ItowKH

[f/ot manda Queen Mi urn v. ttotvkh, 24 O.L.R. 293. affirmed; Cook 
v. McMullen, .» O.W.H. .*.07: llnrureures v. Il il Hum (1S94). Ô8 .1.1». xm.x
05."». eited in court lwl«»xx. | Quit v

3. TSIAI. ( I I ('—10) — IHRI I.FX X XT LVIIIF.M F. -REJECTION—4/| »TION n«»i 
RAISFI» ON PI.EAIHNOS—IU( FPTION OF I VIUKNC F 

Where, in an notion for calls on company share*, the question is not 
rai-4-d by defendnlit** pleading that a statutory meeting waa not held 
and that eonsei|iient!y the statutory limitation under the Ontario 
Onnpanie- Act for avoiding tin- allotment of share- had not Itegun. 
evidence upon *ueh an i**ue. xvhieh would open up an entirely new 
ease as to xvhieh no question had Is-en raised previous to the trial, i- 
properly rejeete<l. particularly where no applieati- n wn« made to 
amend the pleadings.

[Oowganda Queen 11 turn v. Hmekh, 24 O.L.K. 293. affirmed.]
! CORPORATIONS AM» (-O.MVANIFM I $ V It 2 HO)—SUBSCRIPTIONS — PAY­

MENT Am.utmi nt ok nii xicrs Minimum m hm riptionn for
ORGANIZATION.

An allotment <>t -hare- ,.i capital -tis-k ottered for public sulwerip 
tion is not void but voidable only, for non-compliance with the On 
tarit» Companies Act. 7 Kdw. N il. eh. 34. mm-, loti i now 2 (îeo. V. oh.
31. sec. 1101. a- regard- payment to ami receipt by the company of 
the deposits with applications for share- to the extent of the minimum 
-ub-eriptiou* required for organization.

[(ioirganda Queen )/<». x \ Hoeekli. 24 U.I*R. 293. atlirined ; Fin- 
a nee a ml Innue. /,/</. v. Canadian !’■ miner lor/,. 119H.*»] 1 Ch. 37. ap 
plied bv court lieloxv.]

Pit.xniMi (6 III l> ::2ti - si khcifm y x« to corporations—Ai.i»t- 
TFE OF SIIAKFH—iKKKlill. XKITV ol ORGANIZATION til COMPANY
Ontario Comi-anifn Act

Where an allottee, upon a publi. -ubscription for -hare- • f a com 
panx organized under the Ontario Companies \.-t de-ars to sliexx 
irregularities in the organization of the eompanx in seeking to avoid 
the allotment in an action for calls made after tin- lapse of a long 
time during xvnich notice -t hi- refusal to accept had l*-en given the 
company, but no legal pniceedings had l*-en taken by him to deelai- 
the allotment void, lie must specifically -et up in hi- pleading* t - 
grounds on which In- relies, so that the opposing party may have a 
reasonable opportunity of meeting the case In- proposes to advance.

[tioirgando Queen I linen v. H<n,-kit 24 O.L.R. 293. affirmed on ap 
fs-al ; Re \alional Motor, Co., | I9oS| 2 4’h. 22H. cited in court

Appeal from u decision of tin- (’our! of Appeal for Ontario, statem-nt 
Gouvjaiula Queen I lines Limitai v. Honlh, *24 0.1*.K. 293, af­
firming thu judginvnt for tin- plaintiffs (respondents) nt the 
trial.

The appeal was dismissed
John IV. Mvf'ulloufih, for the
11'. If. Smyth, K.(\, for the respondent.

The respondents brought action to recover «ni I Is upon shares 
of their capital stock claimed to have been subscribed for by

1142
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appellant. The* inn in de fence was that the subscription for the 
shares was procured by fraudulent misrepresentations upon dis­
covery of which appellant had rc it. The jury found
that he was not misled by any statements made to him and that 
he had delayed his repudiation for an unreasonable time after 
becoming dissatisfied. Judgment was entered for the plaintiffs 
at the trial and defendant appealed directly to the Court of 
Appeal, where he complained of misdirection and non direction 
to the jury. 11 is objections on these grounds were overruled for 
the reason that they were not taken at the trial and the jury were 
properly instructed as to the subject-matter. Another objection 
was that a question. "Do you find in favour of the plaintiffs or 
the defendant ?” should not have been submitted, as to which the 
Court of Appeal held that it was taken too late, ami, even if it 
had been raised at the trial, it could not prevail, as the Judge 
bad a right to put the general question if lie thought fit. if his 
charge was such as to enable tin* jury to deal with the issues by 
a general verdict.

A third objection that there was no proof of a by-law author­
izing the sale of shares at a discount was disposed of on the 
ground that, as such a by-law existed, proof could have been 
easily made and the plaintiffs would be allowed to put in a 
copy before the Court of Appeal.

The Court also held that an allotment made without compli­
ance with the provisions of see. lOfi of the Ontario ~ l»s
Act was voidable only and could not be avoided except upon a 
record properly framed for the purpose.

On appeal by the defendant to the Supreme Court of Canada.
The Court affirmed for the reasons given therein the judg­

ment of the Court of Appeal.
Appeal dismissed with costs.

Leave to appeal to Privy Council was refused. 2f> July. VM2.

QUE
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Nov. 29

RILEY v. McORORY

ifuebcc < < urt of Heview. Tcllitr, DeLorimirr, and CreennhieUi*. ./•/. 
November 29, 1912.

1. Wills (# t<"—32)—-Kbasubb — Certification of tiie number and
NULLITY OF WORDS ERASED.

A will made under Quoins* law in authentic form More two notaries 
must certify the numlier and nullity of word* erased, otherwise the 
erasure will not lie elleetive and the word* through which a line had 
lieen drawn will he rend in the will.

[Notarial ('ode. R.8.Q. 1009. *ee. 1018, considered.1
2. Wills 18 I II—2t)>—Execution—Notarial authentication — Error

TO TIME OF EXECUTION.

A will in authentic form before two notaries under Quebec law i* 
not invalid because, by inadvertence, it was certified oil ita face to have

7051

4774
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‘been executed in the afternoon uf » certain day. while in fact it wa- QUE.
executed in the forenoon of that dav. -----

C. R.
Appeal by the plaintiff from the judgment of Monet. .1.. in 1»13 

the Superior Court for the district of Ilierville, rendered March 
9, 1911. dismissing the action with costa. r‘

The appeal was dismissed. McOrory.
A. D. Girard, K.C., and F. ./. llisuiUvn, K.C.. for the plain­

tiff
/'. A. Chassé, K.C.. and /’. E. Walsh. K.C.. for the defendant.

The opinion of the Court was delivered by
Greknkiiiklds, J.—The original plaintiff, Philip Riley, tin- ur.mihieid*.J. 

husband of Betsy Mctirory. instituted the present action, ami 
by his prayer, asks that the will of his wife, made on the 8th 
day of July. 1901, received before Demers, notary public, and 
Deland, notary public, be set aside, annulled and declared of 
no effect.

During the pendency of the action, the original plaintiff 
died, and the present plaintiffs par rtprise d'iastann under a 
judgment of the Court, continued the action.

The plaintiff, in effect, alleges that on the 8th day of July,
1901. the testatrix. Betsy McGrory, had not the mental capacity 
to make a will ; that, moreover, physically, she was unable to 
speak; that the said testatrix was subjected to undue influence 
by those in interest in having the will made, including among 
others the notary Demers ; that the will is false, inasmuch as it 
declares that the testatrix was of sound and disposing mind; 
that it is false in that it declares that she gnve her property in 
usufruct to her husband, and upon his death to her next of 
kin ; that it is false in that it declares that the said will was 
dictated to the said notary Demers and his colleague notary 
Deland and that, it was read over ; that it is false in that it 
declares that she stated that she understood the said will or 
document and declared it to lie her last will and testament ; that 
it is false wherein it states that she : evoked all former wills, 
and it is false in that it states that the testatrix declared she 
did not know how to sign. The plaintiff further alleges that 
these facts came to his knowledge only within a year liefore 
taking the action.

The defendants unite in their plea; admitting the contents 
of the will as set forth in paragraph one of plaintiff's declara­
tion ; admitting paragraphs 3. 4 and 5 of the declaration ; deny­
ing paragraph 6 and all the subsections thereof ; denying para­
graphs 7 and 8 of the declaration ; as to paragraph 9, they state 
thatl the document referred to therein speaks for itself : deny­
ing paragraphs 10 and 11: pleading ignorance of the document 
alleged in paragraph 12; denying paragraphs 13 and 14, and

50—8 IM..R.



Dominion Law |{ki*orts. 18 D.L R7H()

QUE alleging that tin* plaintiff accepted without reserve tin* legae\ 
<• |{ and advantages conferred upon him by tin* will attacked, and
mu su<‘h acceptance by the plaintiff operated an a renunciation nml
----- waiver of all rights to attack the will.

r'. By an answer tin* plaintiff joins issue with the defendant.
McCrouy. and expressly denies any special or express acceptance of the 

ni..lûüûlûi». j. W*H* ,,M<1 alleges that the plaintiff accepted the revenues and 
interests in the said estate, believing that In* was entitled to 
the same and that the prineipal sum belonged to him.

The learned trial Judge found in favour of the defendants 
on all questions, and dismissed the action with costs. There are 
two questions to be decided: first, as to the mental capacity of 
the testatrix on the 8th day of July, tile date when the said 
will was received by the notary, Demers, and his colleague, 
notary Deland ; and, second, whether the formalities prescribed 
by law for the execution of a will have been complied with.

Dealing with the first : By art. 83f> of our Civil Code, the 
capacity of a testator is considered relatively to the time of tic- 
making of the will. In the present case, that capacity must 
be considered as it was. or existed, on the 8th day of July. 1901. 
The testatrix was an old lady of probably over seventy years 
of age, and up to the 2(>th of June. 1901, was. considering her 
age, in a good state of health. On that date she suffered a 
stroke of paralysis, more or less severe. Dr. (iodin was called 
in to attend her, and did attend her up to the 4th of July 
following. He ordered her removal to the hospital, where she 
was taken the day after she suffered the stroke. She was placed 
in a room adjoining the hall on the first floor of the hospital. 
As above stated, the doctor attended her until the 4th of July, 
when, says he, her improvement was so marked that lie consul 
ered further visits or attendance unnecessary, lie testifies that 
up to that time she was perfectly able to talk and make herself 
understood, and daily improved. Between the 4th of July and 
the 12th of the same month he did not see her. On the latter 
date he was summoned and found that she had suffered another 
attack, and was much worse, and never improved after that, her 
death taking place in the following December. The doctor has 
no hesitation in stating that, on the 4th of July, at least, slu- 
was in possession of her mental faculties and was perfectly able 
to express her wishes.

Then follows the testimony of the notary Demers. He did 
not know the woman at all before he was siunmoned by an 
attendant of the hospital to go to her. lie testifies that he did 
not even know her name, and it was she who gave him her 
name and the name of her husband, and he swears positively 
that the will was dictated by her on that occasion, and that she 
was fully possessed of her mental faculties, lie testifies that
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she whs in a mi mi on tin- lirst floor of tin* hospital on tin* Stli 
of July. Against this proof is tin* evidence of Henderson Black 
mid of his wife, and after 11 careful consideration of their testi­
mony. I have no hesitation in snying that their visit to her was 
subsequent to the 12th of July, the date of the second attack. 
In any event, it was. without doubt, subsequent to the 8th of 
July. When these witnesses saw her. she was upstairs on the 
second floor, and she was certainly in a room on the first Mixir 
when she made her will.

The learned trial Judge found that the plaintiffs had failed 
to prove the mental incapacity of the testatrix to make her will 
on the day when the notaries received it. And the learned trial 
Judge went further, and found that the defendants, although 
not bound to do so, had established her capacity physically to 
dictate mentally, to understand her will and wishes on that day. 
With the finding of the learned trial Judge I fully agree.

As to the second point. It is urged by plaintiffs’ counsel 
that by law. where a will is not signed by the testator, that fact 
must he stated and the reason given. That is true.

The original minute of the will contains the following state­
ment :—

Who (ivfvrring to the testatrix) hath «11‘vliiml not to know to siyn.

It would appear that a line has In-eii drawn through the 
two words—“know to"—and it is urged by the plaintiff's coun­
sel that these two words must be read out of the document, leav­
ing the statement, “declared not to sign," which, it is urged, 
does not fulfil the requirements of the law.

Here it should In* stated that upon the application of the 
plaint ill's" attorney an order was given for the filing of this 
original minute. It was filed in compliance with the order on 
the 7th of January. 1908. At that time it may be presumed 
that the defendants' counsel had not seen and examined this 
original minute; hut it must lie with equal certainty presumed 
that upon the production and filing of this original minute it 
was examined by defendants* counsel and by his clients. Now. 
in the original statement of claim attacking the will, the plain­
tiff alleges that it was false in that it did state that the testatrix 
had declared that she did not know how to sign, as stated in the 
document. After having examined the original minute of the 
will on the 8th of January, 1908, the plaintiff, through his 
attorney, declared that he had no other reasons to add to those 
already stated in his declaration ; therefore, the only charge 
made by the plaintiff is that it is false that the said testatrix 
declared that she could not sign, or did not know how to sign, 
as stated in the document impeached.

It is proved beyond all question that the testatrix did declare 
that she did not know how to sign, which was the fact. There 
is no certificate that two words were erased. There fs not n
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there is do proof that they were ever intentionally erased by 
any one, nor when, or under what cireumstiinees, the line was

Km y
P.

McGboby.

drawn through the words. The plaintiff charges that the mak­
ing of the will was brought about by the undue influence of 
(among others) the notary Demers. If this were true (and

Ormiehleld*. .1.
there is not a tittle of proof in support of the charge), it would 
be hard to believe that the notary, after securing tin* execution 
of the document, would proceed with a stroke of the pen to 
destroy his handiwork. We are asked to read out of the will 
words that appear clearly to be in the document, and thereby 
nullify what is manifestly the last wishes of a deceased person. 
As stated, the document nowhere contains a statement that any 
words have been erased. To render an erasure valid such would 
be done : see. 4t>lH, K.S.tj. VMM). In the present case tin* words 
“know to” must be read in and not out of the will.

There remains for me only the other question. The docu­
ment impeached states that. “In the year 1901, on the 8th day 
of the month of July, in the afternoon,” the will was received. 
The explanation is very simple. After the notary, Demers, had 
taken instructions from the testatrix to make her will, he saw 
his colleague. Deland, and asked him if he would attend at the 
hospital to receive her will. Deland told him that he would 
be busy during the forenoon and could only attend in the after­
noon. Thereupon, notary Demers drafted the will, putting in 
the word “afternoon.” Subsequently Deland saw him and told 
him that his engagements would permit him to attend in the 
forenoon, and in the forenoon they went, and, by an oversight, 
the word “afternoon” was not changed to “forenoon.” This 
is the whole explanation, and inasmuch as whether a will was 
received in the afternoon or in the forenoon is of not the slight­
est importance, it cannot be set aside on that ground. I am to 
confinn the judgment.

Appeal dis mi used.

SASK.
DOUGLAS v. YOUNG.

Saxkutflu mm Supreme Court. Parker. il.C. December 4, 1912.

s. 0.
1912

1. PlKADIXO (SIS—145)—STBIKIXO OUT—EmBABBAHSIXO PLEAD!xo, how 
DETEBMINKD.

Dec. 4.
I nclor practice rule 167 of the Saskatchewan Rule*. 1911. a plead 

ing will lie struck out a* embarrassing only in plain and obvious

| llubbark V. llWiiwon, 11899] 1 Q.lt. 86. referred to.l

2. PI.K.UIIXO <| HID—*26)—What may be pleaded—SumciBxcY ox
MERITS—KmBAHRAHHIXU. WHEX.

Where parts of a defendant'* pleading sufficiently disclose a r.u 
■enable ground of defence again*! the plaintiff or a reasonable cau-
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"f fountPivliiim. it will not lie struck out as embarrassing <,r ns tend SASK.
hig to prejudice the plaintiff under rule 107 of the Saskatchewan Rules -----
of Practice, 1911. g.c.

3. Pleading (g III I) 3251—Statkmknt ok iikkkxvi -Action against 1912
suBKiA—Sufficiency. ------

Where, in an action to recover on a promissory note executed bv Douglas
ii... .......i  ii  .i... .i f.......... ' . ii.i ii " i .. ' r‘he defendant and another, the defence is that the note in question was r‘
given a- collateral to a mortgage made by the other person in fav *oum
our of tlie plaintiff, which the defendant executed ns co-covenantor and 
surety, that there was a prior mortgage on the same land, which mort 
gage was foreclosed, thus rendering the subsequent mortgage worth­
ies- as security, a further allegation that l>\ reason of the plaintiff’s 
neglect to give notice to the defendant of tlie foreclosure and to keep 
alive and preserve the security of the second mortgage for the benefit 
of the defendant as surety, the said mortgage Iseame worthless a- a 
security to the defendant as such surety and that, therefore, the de­
fendant is relieved from further liability in respect to the said mort­
gage and of any promissory notes given as collateral thereto, should 
not be -truck out as embarrassing since it sufficiently discloses a 
reasonable ground of defence.

Application by tin* plaintiff to strike out certain paragraphs statement 
of the statement of defence as tending to prejudice and embarrass 
him and to delay the fair trial of the action.

The ion was refused.
/*. II. (! or don, for the plaintiff.
C. E. I). Wood, for the defendant.

Marker. M.C. :—This is an action on a promissory note made (>ark r M(. 
by the defendant and one K. Marshall Young in favour of the 
plaintiff for the sum of $1,000. The defence alleges that the 
note in question was given by the defendant and the said E.
Marshall Young as collateral to a certain mortgage made by the 
said E. Marshall Young in favour of the plaintiff, which the 
defendant executed as co-covenantor with and surety for the said 
E. Marshall Young: that the Empire Loan and Savings Co. held 
a prior mortgage on the same land, which they foreclosed under 
the Land Titles Act, thus rendering the subsequent mortgage 
worthless as a security ; and that by reason of the failure of the 
plaintiff to give notice of the foreclosure proceedings to the 
defendant and keep alive and preserve the above mentioned 
mortgage for his benefit as surety, he is discharged from all lia­
bility in respect to the said mortgage and the promissory note 
collateral thereto. Paragraphs 4 and of the defence are as 
follows :—

4. The plaintiff neglected to give notice to the defendant of the 
notice filed by the said Empire Loan Company and failed and neglected 
to keep alive and preserve the mortgage referred to in the second 
paragraph hereof for the lienefit of the defendant as such surety, and 
by reason of the plaintiff’s said failure and neglect to so notify the 
defendant of the said sale and to keep alive ami preserve the said 
security for the lienefit of the defendant ns surety for the said E.
Marshall Young, the said mortgage became worthless as a security to 
the defendant as such surety.

42
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5. The defending repents the next preceding paragraph hereof an<I 
s«y« that by reason of the neglect ami failure of the plaintiff to gi\- 
notice of the said sale to the defendant, ami of tin» failure of the plain 
tiff to keep alive and preserve the said mortgage for the benefit of 
the defendant as such surety, the defendant was relieved from all 
further liability in respect of the said mortgage and of any promissory 
notes given as collateral thereto, and the plaintiff has no right of 
action in respect of the promissory note sued on herein.

Tin* plaintiff applies under rule Ki7 to strike out these para 
graphs on the ground that they tend to prejudice and embarrass 
the plaintiff and to delay the f„ r trial of the action. Counsel 
tor the plaintiff argued that the paragraphs in question were 
embarrassing in the following respects: (1) There was no alli­
gation that the plaintiff himself knew of the foreclosure prn- 
eeedings; (2) even though the plaintiff «lid know <d the pro­
ceedings, it was not alleged that lie was under a duty to notify 
the defendant: (8) then- was no allegation that the defendant 
himself did not know of the proceedings, and that if he did, and 
there was a duty on the part of the plaintiff to give him notice, 
the fact that the defendant already had uotice would dischargi- 
such a duty on tin- part of tli<- plaintiff.

The legal duties of a principal creditor to a surety arc set 
<mt in De Colyar on Guarantees at page 44b as follows:—

A surety is entitled to the lienefit of nil the securities which the 
creditor has against the principal. It follows, therefore, that if the 
surety be deprived of this benefit by the act of the creditor, he will In- 
discharged to the full extent of the security to which he «as entitled: 
ami consequently a creditor is bound to use diligence and care with 
regard to securities held by him. Thus, for instance, a creditor hold 
ing a mortgage for a guaranteed d«-bt is bound to hold it for the 
benefit of the surety, so as to enable him. on paying tin- debt, to take 
the security in its original condition, unimpaired. The right of the 
surety is to have the same security in exactly the same plight and con 
dition in which it stood in the cmlitors’ hands.

In the first, place I think it must hi- assumed that the plaintiff 
knew of the foreclosure proceedings. Mis mortgage was subse- 
quent to that «if the Empire Loan & Savings Co. ami under the 
Land Titles Act he would have to In- served with notice of tin- 
proceedings. The main question, therefore, is whether or not 
the duties aliove mentioned have been sufficiently alleged in tin- 
paragraphs in question, no as. if true, to disclose a reasonable 
ground of defence against tin- plaintiff* «>r a reasonable cause of 
action if the defendant were suing instead of being su«‘d. Tin- 
paragraphs disclose that th«-r<- was a mortgage held by the plain 
tiff which was «-xeeuted by the defendant as a surety: that by 
reason of foreclosure proceedings taken by a prior mortgager 
this se-urity be«-ame lost to the surety: that tin* plaintiff fail«-«l 
ami neglected to keep alive anil preserve this security for the 
b«-in-tit of the defendant: that the plaintiff gave no notice of th«-
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foreclosure proceedings to the defendant ; and that by reason 
of such failure and neglect the defendant is discharged from all 
liability to the plaintiff. It seems to me that no further allega­
tions are necessary; and that the paragraphs as they stand do. 
if true, disclose “an actionable breach of duty on the part of 
the plaintiff" (see (Jautrrt v. Eycrton, L.K. 2 (MV :I71 ). or 
in this ease a reasonable ground of defence ; and I cannot see 
where the plaintiff is seriously embarrassed by them. I use tin- 
word “seriously" because it is only in plain and obvious eases 
of embarrassment that a pleading will lie struck out : Huh had 
v. Wilkinson, \ 1899J 1 (j.B. 81 i. In that ease Lindlcy. M.K.. 
says, referring to this procedure: "It is only appropriate to eases 
which are plain and obvious, so that any Master or Judge can 
say at once that the statement of claim as it stands is iiisutîieient. 
even if proved, to entitle the plaintiff to what he asks." If the 
paragraphs in (piestion were struck out the whole action would 
practically be disposed of, and if the plaintiff is embarrassed 
at all. it is not of such a nature as to justify such a drastic step 
The motion will therefore he dismissed with costs in the cause 
to the defendant.

1 lotion </isoiissi <1.

SIBBITT v. CARSON
i Decision No. 2.)

Ontario IHvimanal Court. I/m/otA'. Chile. mol Itithhll. .1.1.
October 10. 1012.

1. BBOKBBS (I IIB 1—10) '>i BEAI i'I Ml RlGHI IO COMPENSATION
Commissions—Faim hi to primtre purchaser within time hi*e-

An agent is not entitled to hi* commission where l»y the term* of 
the contract lie was to procure a purchaser by a certain hour of the 
day. unless the purchaser is brought in within the time fixed ; and 
this is true notwithstanding that tin- principal later negotiated with 
the person introduced hv the agent after the expiration of the time 
limit.

[Kibbiff v. Cor non, ô DJ*R. 10.1. 20 O.L.R. âSâ. afliriiicd.|
2. Brokers (g II H 1—10)—Of real estate—Itiomt to compensation—

Commissions—Procubinu final imkciiaher—What constitutes. 
Where an agent was to procure a purchaser for his principal he 

cannot recover conimianioii where lie introduce* a person who i* not 
willing to liny on hi* own account hut to take a share only upon a 
syndicate I icing formed to buy the projierty. although the person so 
introduced finally joins with another party, brought in hy himself 
and not through the agent, in buying the property from the owner 
direct. (Per Clute, .f.)

Appeal by the plaintiff from the judgment of Middleton, J.. 
Sibbitt v. Carson, 5 D.L.R. 193, 21! O.L.R. 585.

The appeal was dismissed.
If. (i. Code, for the plaintiff:—The learned trial Judge erred 

in finding that, at the time of closing the agreement of agency on

ONT.
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Saturday, the 24th February, 1912, the agency was limited in 
time and would expire on the following Monday at two o’clock 
p.m. No time-limit was agreed to when the contract of agency 
was completed on Saturday. The fixing of a time-limit expiring 
on Monday the 25th February at two o'clock p.m. occurred to 
the defendant Bingham some time during the forenoon of Mon­
day. and was prompted only by certain telephone messages re­
ceived by him indicating that the property in question was com­
mencing to attract attention. I refer to Singer v. Hassell (1912). 
1 D.L.R. 646, 25 O.L.R. 444: Wilkinson v. Alston (1879), 48 
L.J.Q.B. 7511; Stratton v. Varhon (1911), 44 Can. S.C.R. 595; 
Travis v. Coates (1912), 5 D.L.R. 807. 27 O.L.R. 65.

(it orge /•’. Henderson, K.C., for the defendants, was not called 
upon.

October 10. Mvlovk, In the opinion of myself and my
brother Riddell, the plaintiff was bound to have brought a pur­
chaser on or before two o’clock. IIis agency ceased at that 
hour. He did not bring a purchaser within that time. There­
fore. lie did not earn his commission. The circumstance that a 
man who bad been negotiating with him, subsequently intro­
duced a third person to go in with him and become purchaser 
jointly with him, is not, in our opinion, obtaining a purchaser 
before two o'clock. There was a very distinct contract between 
the parties. They all knew of the significance of two o’clock; 
they knew that term to be material—that was the contract. 
And in that respect this case differs from the authorities cited, 
where there was no time-limit when an agency was created, and 
subsequently, as a result of the agency, the owner himself con­
cluded negotiations begun by the agent. The majority of the 
Court rest their judgment upon the contract itself ; and for that 
reason we think the plaintiff cannot succeed.

CLUTE, J.:—1 agree in the disposition of this case, but I should 
have required further time to consider if it were the fact that the 
final purchaser actually carried out the agreement, he having been 
introduced by the? agent; but, as a matter of fact, Grant, who was 
first introduced and who became one of the purchasers, was not 
the final purchaser. He and his associate, according to the 
evidence, became the purchasers. If that is so, then the agent 
did not introduce a person or persons who became the purchaser ; 
and there is no evidence at all that Grant would have become a 
purchaser if he himself had not found the person who was willing to 
join with him in an equal interest. The introduction of the third 
party broke the continuity of the previous negotiations; and, 
therefore, it could not be said that the agent brought a person 
who finally carried out the contract.

Riddell, J.:—I agree in the result; and, speaking for myself, 
I have no manner of doubt that the owner of property can simply
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“sit tight,” knowing that some purchaser is negotiating with his 0NT 
agent, and, seeing the two quarrel, say: “I have agreed with p q
this agent that if he bring me a purchaser by a fixed time he iou
is to have his commission, and I am not going to interfere; buy 
or not, just as you please”—and then, when the purchaser fails hlB“ITT 
to complete his contract by the fixed time, deal with that pur- cabhux.
chaser.. It would be preposterous if the liberty a man has to — 
deal with his own property should be limited in the manner which 
has been suggested. Of course good faith must in all cases be 
preserved.

Mulock, C.J.:—The apjM-al will be dismissed with costs.

Appeal dismissed.

Re MACDONALD ELECTION. MAN.
MYLES (petitioner) v. MORRISON i respondent i.

Manitoba Court of Appeal, Cameron, J.A. December 23, 1912. 1912

1. Elections (| IV—91a)—Contests — Status of petitioner ,ii bis pw. .»:t

In order to establish Ils» 'tutu* of the petitioner on a preliminary 
objection to set aside a petition against a person’* election as a mem 
Iht of the House of Commons, it is not necessary to produce a certi 
tied copy of the voters' list actually used at the polls in the polling 
■•ub-division in which the petitioner was entitled to vote, as was the 
former practice, but all that is now required under the Dominion 
Elections Act. secs. 14 and IS of ch. Ü, K.S.C. 19011, is the production 
of a copy of the original list of voters with the imprint of the King’s , 
printer.

[Hr Richelieu. 21 Can. 8.C.R. 108; Re Provenchcr. 13 Man. L.R. 444;
Re Provencher (No. 2), 1 D.L.H. 265, 22 Man. L.K. 16, referred to.)

2. Elections (8 IV—90)—Identity of petitioner—Christian name
TBANSPOHEU IX VOTERS* LIST, EFFECT OF.

The fact that the given name of one of the petitioners was trans­
posed in the printed voters' list, is not a valid objection, on an appli­
cation to set aside on preliminary objections a jm-iit ion again-t the 
applicant's election as a mendier of the House of Commons, where 
there appears to be no doubt as to the identity of the petitioner, who 
apjieared and gave evidence, with the peraon intended to lie named in 
the voters' list.

3. Election» {§ IV—03)—Contests — Pleadings—:Statement.
The fact that the precise words of complaint s|iecilled in see. 11 of 

eh. 7 of the Controverted Election* Act hu\e not been used by the peti 
tioners is not a valid objection on an application to *ct aside, on pre­
liminary objection*, the |H»tition against the applicant's election as a 
mendier of the House of Commons.

4. Elections (8 IV—90)—Contests — Election petition — Affidavit
vkbikyi .no same.

A petition to set aside an election of a member of the House of 
Commons is not invalidated by the fact that the affidavit verifying 
the petition and which is required to be tiled therewith was sworn 
four days before the date of tiling the petition.
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• Ei wiiii.xk 18 IN—IN»i—4'oxtehth—Petition. hekvive of.
Cmler I Ik* Controverted Hlevt imi- Ad, see. 18, eli. 7. ll.S.t IlMNi, tile 

«erviee Ii.x tlu* |N>titioiM‘r of « duplienle original of tin- petition against 
a person’* eleeiion un a inemU-r of the House of Common- i* nut 
iivii'tsnry. lint tin* statut** is «ulüeientIv eoni plied with by tin* «erviee 
of a copy.

li. Kl.MTIO.NH I $ IN- till | - t ON TENTH—AFFIDAVIT ON I'KTHToN. HEKYU'E ol 
A copy i f tin- alliilax il pre*erilN-d lix tin- Controverted Klet-tions Act. 

see. li. eh. 7. ll.S.l . ItNMi, iioeil not In* served by the |H*t it inner on tin* 
res|Niin|ent in order to maintain a |N*tition against the respondent'* 
elvetion as a memlter of the lloii«e of Vonimoiis.

7. Kl.MTIO.NH (I IV—INI I—Cox TESTS - Pl.EAliIXi. IN FI.MTTO.N I'ONTKHT - 
Demikkeh TO PETITION.

Oil an applieation on In-IiuII" of tin* respondent to «et aside a peli 
lion against his election n* a iiiciiiInt of the House of Com mon», on 
preliminary object ion*, it is not improper to dispose of a demurrer to 
part of the |H*tition.

| Hr 1.1*1/111 Hier I inn l><litinu, Hi Mail. I ..II. 24W. followed. |
N. Kl.MTHl.NH If IV—INI I—CONTESTS KHEEINlM ol HTTTION. \H XFFElTINCi 

VALIDITY OF ELECTION.
Apart from statute, freedom of election is at com limn luxx essential 

to the validity of an election, irrespective of any ipiestiou of the con 
iH*ction of the candidate whose election i« «ought to In* «et aside with 
the intimidation complained of.

[The \orth Louth t'anr, li O’M. A II. I.‘17. 173. «|M-eiallx rc*ferrc*d to. | 
!». Klmtio.nh 18 IV—til )—Contests—Election frai n ah «.moi nii 

TlIKEAlH—I'NDI H l.NFI.VEXVK.
An election. In-Id under such circunistancs's that, owing to threats, 

undue inlluenee and menaces, the canvasser* and worker* on one side* 
are effectually excluded from taking part in the election, while, at tin- 
same time, tin* electoral district i« over run with worker*, agents and 
orator* of the other side, is not free and fair, and i« void at common 
law if such threats and undue inlluenee can In- reasonably held to have 
affected the result, i Dictum per Cameron. .I.A.I

Statement Ax application on behalf of the respondent to set aside the 
petition herein against his election as a member of the House 
of Commons for the electoral district of Macdonald.

The application was refused.
F. M. Burbidflf, for the n " lit.
A. II. Hudson, and IV. II. Trunnan, for the petitioner.
C.NMEKON, J.A. : Some nineteen different preliminary ob­

jections and grounds of insufficiency against the petition herein 
and the petitioners and the notice of presentation and the 
security given were taken and tiled, but comparatively few of 
them were pressed in argument after the evidence had been 
given.

The lirst objection taken is that the petitioners are not, nor 
is either of them, a person or persons who had a right to vote 
at the election to which the petition relates. Former decisions 
on this point (as on other matters raised by preliminary ob­
jections) tended to throw formidable technical obstacles in the 
way of petitioners, and if there could be deduced from the 
statutes an intention on the part of I'arliament that, while peti-

99
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tions HgaiiiHt sitting members could he tiled with the utmost 
freedom, they were not to he brought to trial except on com­
pliance with the conditions of the most onerous and expensive 
kind. Rule (it) of the Parliamentary Election Petition rules of 
1868 providing that no proceedings should he defeated by any 
formal objection certainly did not warrant such a deduction 
and later decisions have had a tendency to relax the severity of 
these conditions.

Formerly the status of the petitioner could only he estab­
lished by the production of a certified copy of the voters’ list 
actually used at the poll in the polling sub-division in which the 
petitioner was entitled to vote : H* Hii lnliui, 21 ( 'an. S.l'.R. 168. 
Rut, afterxvards. in tic I’rmrm In r, 12 Man. L.R. 444. it was 
held by Mr. Justice Bain, in view of changes in the legislation, 
that, if the elector’s name appears on the original list of voters, 
lie has a right to vote and every copy of that original list with 
the imprint of the Queen's printer is an authentic copy of the 
original list for all purposes under the provisions of the Fran­
chise Act then in force. That legislation is now to he found 
in sections 14 and 18 of eh. 6, R.K.C., the Dominion Elections 
Act. Here the names of the petitioners are to be found in the 
lists printed by the King’s printer and authenticated by his 
imprint and also, as appears by reference thereto, in the original 
list. I refer to the judgment of Mr. Justice Perdue in lit 1‘ro­
ve ixchcr (No. 2), 1 D.L.R. 265, 22 Man. L.R. Hi. 22. If the im­
print lie an authentic copy of the original for all purposes, as 
the statute expressly says it is, it does seem to me that the pro­
duction of it should be sufficient by itself. But much more than 
that xvas shewn here, and the right to vote of both the peti­
tioners was fully made out.

Some objection was urged against the petitioner Woods, 
xvhose given name appears to be transposed in the printed 
voters' list. I can attach no importance to this, as there is no 
doubt whatever as to the identity of the petitioner who ap­
peared and gave evidence with the person intended to lie named 
in the voters’ list.

1 can see nothing in the objection that the precise words 
of complaint specified in see. 11 of eh. 7. have not lieen used, 
where other words appear conveying the same meaning. And, 
in my judgment, the affidavits required by see. 6 wen* duly 
sworn by Imtli the petitioners as was amply shewn by the evid­
ence. The objection tliat the affidavits xvere sworn on Nov­
ember 14. while the petition was not tiled until November 18. 
must fail in view of the established practice and of the mani­
fest impossibility of literally complying with the wording of 
section 6, if this objection be well founded. The object clearly 
aimed at by the statutory provision has been fully attained, 
and the provision duly complied with.

795
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It was argued that service of the petition upon tile respon­
dent was not sufficiently established. It is required that

notice of the presentation of n petition under this Act, and of the 
security, accompanied with a copy of the fietition, shall . . . tie
served on the respondent : sec. IS. eli. 7.

MACDOXALn
It is not a duplicate original of the petition, but a copy of

it, that is to be served and, so far as I can see, there is no need 
to serve a duplicate original or a copy of the affidavit pre­
scribed by section 6. Hut, if it is here really necessary for the 
petitioners affirmatively to establish that they have scrupul­
ously complied in every imaginable particular with the require­
ments of the statute as to service, then it must be said that there 
is revealed a singular and anomalous provision of law. What 
have we here? We have here the respondent who had pre­
sented preliminary objections against the petition and peti­
tioners, which he can only do, under section 10, within so many 
days “after the service of the petition and the accompanying 
notice” upon him. And more than that, we have here a cross- 
petition against the opposing candidate, filed by the respondent, 
which lie can only do under the provisions of sub-section 2 of 
section 12, “not later than fifteen days after service of such 
petition against his election.”

In these circumstances it seems incredible that the petition­
ers should he called upon positively to establish the service re­
quired by secs. 17 and 18. Hut, taking it that they are so called 
upon, I have no hesitation in holding that what was shewn in 
the evidence with respect to the service of the notice of pre­
sentation of the petition, of the security and of the petition, was 
amply sufficient to shew that the provisions of the Act were 
fully complied with.

I must hold against the respondent on the objection as to 
the security. That objection has already been taken and over­
ruled in this province. I consider the notice of presentation 
which is in the usual form as sufficient.

Some other objections were urged, but these seem to me of 
an unimportant and formal character, to which it is impossible 
for me to attach any weight.

Paragraph 21 of the petition was objected to as being bad 
in law, and containing no allegations that furnish grounds for 
relief. Some doubt was expressed as to whether it were proper 
to dispose of a demurrer on this application. That, however, 
seems to have been the course adopted in lie Lisgar Election 
Petition. 16 Man. L.R. 240. The paragraph in question is 
lengthy and somewhat involved. The objection taken by re­
spondent's counsel to it is that the allegations therein con­
tained arc in reality directed against the intimidation by cer­
tain persons mentioned of electors to prevent them from can-
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vassing and soliciting voters (which is not expressly forbidden 
by sec. 269 of eh. 6), and not against intimidation preventing 
the voters themselves from voting. I extract the following from 
the paragraph as embodying its gist :—

By reason of the arrest of the a fore-mentioned persons and the emu 
niunieution of said threats and statements, electors entitled to vote 
at said election were intimidated and frightened and prevented front 
soliciting votes at said election fur the election of or advocating the 
candidature of said Hohert Lome Richardson, and they refrained from 
soliciting votes at said election for the election of said Robert I.orne 
Richardson and they refrained from advocating the candi­
dature of said Robert Ixirne Richardson, and refrained from 
casting their votes at said election, whereby the said re­
spondent was and is incapacitated from serving in Parliament for 
the said electoral district and the said election and return of the said 
respondent were and wholly null and void.

It is to be observed that the above quotation goes further 
than a mere allegation of intimidation preventing canvassing 
and states that electors, by reason of the facts stated, refrained 
from casting their votes.

Section 209 of eh. 6. R.S.C. «UniIs with undue influence and 
intimidation and is very wide in its terms. Anyone who “im­
pedes, prevents or otherwise interferes with the free exercise 
of the franchise of any voter” ‘‘shall be deemed to have com­
mitted the offence of undue influence.” Apart from the statute 
altogether freedom of election is at common law essential to 
the validity of an election. If this freedom he by any means 
prevented generally, the election is void at common law. And 
there is no question of a gen. y involved. Rogers, vol. 2, p. 
864:—

fntimidation operate* on the mind of the intimidated, and when 
thi* influence pervade* the elector* to *uch an extent a* to render tIn­
action of the constituency other than free, the election held under 
sue) circumstance* is void and of no effect at common law, irrespec­
tive of any question of agency between the author* of the intimidation 
and tl«> candidate in whose interest it ha* been exercised : Thr Xorth 
Louth Cose (decided in 1911), 6 O’M. & H. 172.

It is a mistake to suppose that where general undue influence ex­
ists, it must be further shewn that the result of the election wa*. in 
fact, affected thereby. It i* enough to shew such general undue in­
fluence as mo y be reasonably believed to have affected the result : 
South Mrath, -i O’M. & H. 142.
The question govs to the point whether it can or cun not be 

said that the polling was a fair representation of the feeling of 
the constituency: So.Hi Durham, 2 O’M. & II. 156; Fraser on 
Parliamentary Electioi. , p. 126. Now, I have not observed 
a case in the reports where the charge was that there had been 
intimidation of electors who were workers, speakers and can 
vassers, to prevent them acting as such. But, if we suppose a
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MAN ease of a contested election where, by threats, undue influence
C. A.
ISIS

and menaces, the canvassers ami workers on one side were ef­
fectually excluded from taking part in the election, while at the 
same time the electoral district is overrun with the workers.

M xt in n xi h aK<intH and orators of tin* other side, thru I think it might wrll 
Klwtiox. In* urged that, as fine and full discussion is the basis of ro

Cameron, J.A. présentâtive government any attempts to curtail or destroy it 
would he discountenanced hy the Courts, and that an election 
held in those circumstances, was not free and fair, and was 
therefore void at common law. if such threats and undue in 
fluence could In- reasonably held to have affected the result. 
It must he kept in mind that the

common law is n living force, mill vim nppl> itself In new mischief» 
ns they spring up. iis «its sniil in Tin■ Xtilth Louth Cum-, 0 O'M. & II.
1.17. 172.
But in the questioned paragraph we And an express allege 

lion that electors refrained from voting by reason of the facts 
and threats mentioned therein, so that, in dealing with this ob­
jection, 1 need go no further than that. 1 must refuse, there­
fore, to strike out the paragraph in question.

1 must overrule the objections taken and order the costs of 
and incidental to the disposal of them to he costs to the peti­
tioners, to he paid hy the respondent in any event of the

Application ref used.

SASK. HESS v ROSS et al

s.<\
ISIS

Sankolrhetrop Supreme Court. Trio1 before Uoultain, i'.J. 
Veeember 19. 1912.

Dev 10.
1. 4'axckm.atiox ok inhtrvmkxth ( S T—1 >—Amo* mi nt ok hams— Fa Atm 

—Rksciskiox—Sai.k. ok land.
Where tlie evidence shewn Hint the iillcgvil vendor under « eon 

tract for the mile of hind nigned the agreement of mile on the repre 
went at ion of one of the alleged vendee*, whom «die hired h» agent to 
»ell the land, that it wa* an agreement in blank to lie lined hy him 
in the event of obtaining a purehnner for the land, while an n matter 
of fact, the agent wrote hi* own name and that of another in the 
agreement an vendee*, the vendor i* entitled on discovering the fact* 
to have the agreement in «| neat ion delivered up for cnneellution ami to 
an order for the removal from the roginter of the caveat ami any lis 
prmiens filed hv the vendee*.

Statement An action for the cancellation of an alleged agreement of 
sale and for the removal n*' a caveat filed against the land in 
question.

Judgment was given for the plaintiff.
(1. O. MeUutjh, for plaintiff.
F. M. lift haut, for defendants.
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IÎAVLTAIN, (\.l. : I have had no difficulty ill coming to the 
eonelusion that the plaintiff is entitled to aii.-eml in her action.

The evidence convince* me that the story told hy the plaintiff 
is true and that when she signed the agreement of sale to tin- 
defendants. which is the subject of dispute, she did so on the 
representation of the defendant Sutherland that she was signing 
an agreement in blank to Ik- used hy the defendants in the event 
of their obtaining a purchaser for the land. Sutherland's state 
nient that the plaintiff understood the real nature of the docu 
ment, that is, that it was an agreement to sell to him and Ross, 
is absolutely contradicted by his own evidence, lie swore that 
the only explanation of the document lie gave to tile plaintiff 
was given hy reading tin- agreement over to her and that she 
must have known she was selling to the defendants. Iimiuse their 
names were in the agreement as the purchasers. Itut Inter on. 
in explanation of certain things apparent on the face of the 
document, he admitted that the name of at least the defendant 
Ross was not written in the agreement until the da\ after the 
plaint iff had signed it and had had it. “explained" to her. Tin- 
statement of defence alleges that the plaintiff agreed to pay the 
defendants a com mission of $41 Hi upon the sale of the land in 
ipn-stion hy them, or that they should he allowed a discount of 
$400 in the event of their purchasing the land themselves. While 
it would not lie desirable to tie parties down to statements of 
fact made in their pleadings. I think I am justified in coming to
the eonelusion that in this particular instance the ............ in
« I mut ion was not merely dreamed by the draughtsman. The 
evidence of Isith defendants is to the effect that they had had 
no dealings with the plaintiff with regard to this land before the 
day the agreement was made, that the land was never put into 
their hands by the plaintiff for sale, and that before Sutherland 
went out to see her it was arranged lietween them that lie was 
to go. not as a real estate agent looking for a listing, but as a 
purchaser. The plaintiff's evidence is quite positive on the point 
that the arrangement with Sutherland was that lie and Ross 
were to procure a purchaser on a com mission basis. She is cor 
migrated in every particular by her daughter Katrine Hess, who 
was present all the time the negotiations were going on. Henry 
Hess, the husband of the plaintiff, also swears that Sutherland 
said he would get a buyer. The defendant Sutherland did not 
gix*e satisfiietorv evidence. According to Isith his own and Ross’s 
statements he went out to the I less farm with the known purpose 
of buying the land from the plaintiff. Mrs. Hess, lie testifies 
that while there lie prepared the transfer of the land in question 
from Hess to his wife, while in an earlier part of his evidence 
he said that he did not know that Hess had transferred the land 
to his wife when he went out.

Without any further reference to the evidence, 1 find in 
favour of the plaintiff, and there will lie

SASK.

s.<\
1912
ttiss

irmlUiiii C.i.
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SASK (1) An order to the defendants to deliver up tin* agreement
s. c.
1912

in question for cancellation.
(2) An order directing the removal from the register of the

■r caveat tiled by the defendants against the land in question, and 
of any lis pendens tiled.

The plaintitf will have her costs of the action.
Haultaln, C.J. The defendants claim to have paid the plaintiff some amount 

on account of the alleged sale, and also to have paid off certain 
encumbrances against the land. Unless the parties can agree 
upon these several amounts within two weeks and tile a joint 
certificate to that effect, there will be a reference to the local 
registrar to ascertain what amounts have been paid by the de­
fendants to or for the plaintiff on account of or in connection 
with the alleged agreement. Upon the .ascertainment of these 
amounts by agreement or reference, and the taxation of tin* 
plaintiff’s costs of action, which will be set off pro (onto if neces- 
sary, either party may apply for further directions.

Judgment for plaintiff.

CAN. MacLAREN et al. v. THE ATTORNEY-GENERAL OF QUEBEC and
s. c.
1912

HANSON BROS.

Supreme Court of (Simula, Kir Charles Fitzpatrick, C.J.. awl Davies, lding 
ton. Duff, Anglin, and Brodeur, JJ. March 21, 1912.

1. Watkrh (6 I <* 4—47»—Vxdkr grant from Crown—Extent ok «ran 
tick's rights—Lands bordering river.

A grant by the Crown of luud dcscrilicd »* hounded by a river, 
which river i* navigable and floatable, though it contain* no iqiecia! 
reservations in regard to the lied of the river, convey* no title to the 
bed of the river.

[Attorneii-acanal of Quebec \. Mad.aren, 21 Que. K.K. 42. affirmed 
by an equally divided court. Leave to a|>|N*al to Privy Council granted.]

Statement Appeal from the judgment of the Corn of King’s Bench, 
appeal side, The Attorney-General of Quebic v. MaeLann, 21 
Que. K.B. 42, reversing the judgment of the Superior Court, 
district of Ottawa, which maintained the plaintiffs’ (appel­
lants’) action with costs.

The appeal was dismissed, but without costs.
The plaintiffs alleged that they were proprietors of certain 

lots of land in the township of Low and Denholm, in the county 
of Wright, one lot being bounded on the west side and the 
other on the east side by the Gatineau River and lying directly 
opposite to each other. They contended that, as the river Gat­
ineau was not navigable nor floatable, but merely flotable à 
huches perdues, they were, as riparian proprietors, owners of 
the bed of the river between the lots in question, each title carry-
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ing with it ownership ad medium filum aqua. The lots were 
granted in fee simple by the Crown in the years 1860 and 1891, 
respectively, and the grants contained no special reservations 
in regard to the bed of the river. At the locus in dispute the 
course of the river is interrupted by “Paugan Falls,” a natural 
water-power capable of development for commercial purposes 
The township of Low was erected, by proclamation, in 1859, out 
of the wild lands of the Crown, and its eastern limit was bounded 
by the waters of the river; in a similar manner the township of 
Denholm was erected, in I860, with its western limit bounded by 
the waters of the river; the description of the lots stated they 
were, respectively, situated within Low and Denholm.

In 1899, the defendants. Hanson Brothers, purchased from 
the Government of Quebec that part of the bed of the river 
lying between the lots in question, and received a Crown grant 
therefor. Upon the institution of the action against them, the 
Attorney-General for Quebec intervened to protect the rights 
of the defendants in virtue of the grant to them, alleging that 
the river was navigable and floatable; that its bed was a portion 
of the Crown domain, ami that it had never become the property 
of the plaintiffs. It was also contended by the defendants that, 
as the lots were described in the plaintiffs’ title as bounded 
by the river and situate within the area of the respective town­
ships. no property in the bed passed to them in any event.

The trial Judge, in maintaining the plaintiffs’ action, held 
that the river was not a navigable river, and that, by the rul­
ing of the Supreme Court of Canada in Tanyuay v. Canadian 
Electric Eiffht Co., 4<> Can S.C.R. 1. it was also non floatable. 
As to the other point he held that a grant giving a non-navigable 
ami non-floatable river as the boundary of the land sold could 
not be read as implying a reservation of its bed or as excluding 
rights in it from the grant. The Court of King’s Bench re­
versed this judgment on both grounds, holding the river to be 
floatable and that the plaintiffs’ grant conveyed no title to the 
bed of the river.

The plaintiffs appealed to the Supreme Court of Canada.
Aylen, K.C., for the appellants.
It. C. Smith, K.C., and Brooke, K.C., for the respondents.

Tiik Covkt, after bearing counsel on behalf of Isitli parties, 
reserved judgment, and, on a subsequent day, tin* Judges being 
equally divided in opinion, the appeal stood dismissed without

Appeal dismissed without costs.

Leave to appeal to Urivy Council was granted on 16th July, 
1912.
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CAN. ANGLO-AMERICAN FIRE INS. CO. r. MORTON.

g Q Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Iding- 
ton, Duff, Anglin and Itrodcur, «/,/. June 14, 1912.

1. Insurance (8 VIE—400)—Defences to liability on policy—Risk
OF RESTAURANT AND OF BILLIARD ROOM—GASOLINE.

In the absence of evidence, it cannot be said that a change in the 
use of premises from a billiard and pool room to a restaurant is such 
a material change as will make the risk under n lire insurance policy 
more hazardous, even where gasoline is used on the premises.

[Morton v. Anglo-American Fire Ins. Co., 2 O.W.N. 1170, a Aimed. |

Appeal from a decision of the Court of Appeal for Ontirio, 
Morton v. Anglo-American Fire Ins. Co., 2 O.XV.N. 1470, 19 O. 
W.R. 870, reversing the judgment at the trial in favour of the 
defendants (appellants).

This was an action on a policy insuring premises used at the 
time as billiard and pool rooms and a bowling alley, and the 
main defence was that a portion of the premises having been 
leased for a restaurant without notice to the company this was 
a change material to the risk which avoided the policy. The 
trial Judge gave judgment for the company on this ground.

The Court of Appeal reversed this judgment on the ground 
that the defendants had not proved that the change in the use 
of the premises was material and that, in the absence of such 
evidence, it could not be said that a restaurant, even where 
gasoline is used, is more hazardous than a billiard room.

The defendants appealed to the Supreme Court of Canada. 
D. IV. Saundirs, K.C., for the appellants.
Hamilton Casscls, K.C., for the respondents.

Judgment The Court, after hearing counsel on behalf of both 
parties, reserved judgment and, on a subsequent day, there be­
ing an equal division of opinion among the Judges, the judg­
ment appealed from stood affirmed.

Appeal dismissed without costs.

GKRVAIS v. BOUDREAU

Quebec Court of He view. Tellier, DeLorimicr, and Archibald, JJ. 
Montreal, June 21, 1012.

1. Guardian and ward (8 II—lln)— Investments — Infant — Duties
OF GUARDIAN (TUTOR)—SAVINGS BANK DEPOSIT.

It is the duty of i guardian (or tutor) of n minor, having charge 
of the latter'* money awaiting investment, to deposit it in n chartered 
hank in an interest liearing account, instead of merely on safe de­
posit where it would earn no interest but would reniaii the property 
of the minor unnlTected by the failure of the bank or other depository, 
and the tutor depositing in the saving* department of a chartered 
bank is not liable for the loss occasioned by the failure of the bank.
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Appeal by way of inscription in review from the judgment 0UK
of the Superior Court, Monet, J., in favour of the plaintiff, de- v |t
livered on June 23, 1011. 1012

The appeal was allowed and the action dismissed by the -----

Rovdrkav 
Court of Review.

V. A. Chassé, K.C.. for plaintiff.
8. Voulin, for defendant.

The opinion of the Court was delivered by
Archibald, J. :—This is a review of a judgment maintaining Archibald, j. 

the plaintiff’s action for $220. The defendant had been the 
tutor of one Laplante dit Courville and had received that sum 
for him, on the 18th December, 1007. All the parties lived in 
St. Johns. On the same day the defendant received the money 
he put it in the savings’ bank department of la banque de Saint 
Jean. It remained there a little over four months, when, on the 
27th of April, the hank closed its doors. It is not likely that 
much, if any, of the amount will be paid. Laplante dit Cour­
ville, who, subsequently to that, came of age. assigned his claim 
to the plaintiff, who now sues the defendant, the tutor, for the 
recovery of the amount.

The tutor pleads that the law gives him six months for mak­
ing the investment of funds which he receives for his pupil, 
and that these six months had not expired; that, at tin* time 
when he received the $220, he received it unexpectedly, and lie 
knew of no means of investing that small sum; that lie was in­
formed, at the time, that young Laplante, although not of age 
then, was about to get married, and that he thought, in any 
event, if he carried out that intention, he would need the money; 
and further, that, in the whole transaction, he acted in good 
faith and as a prudent administrator.

Articles 294 and 295 of the Civil Code (Que.) have refer­
ence to the matter. The former obliges a tutor, having to make 
investments of moneys belonging to his pupil, which may at any 
time be in his hands, to do so within a delay of six months, and, 
unless he does so, he is liable to pay the minor inter .,i. whether 
the sums are invested or not. I do not think that that would 
authorize a tutor to refuse to invest his minor’s money for a 
period of six months, in ease good and legal investments offered, 
hut the only way a tutor could escape from the obligation to pay 
interest after the expiration of the six months, would be by 
proving that it was impossible for him to find a proper invest­
ment for the money. The securities within which a tutor can 
invest his minor’s money are pointed out in article 981 of the 
Civil Code, and they include bonds of the Dominion or of the 
province or securities of the United Kingdom or the United 
States, or any debentures of municipalities, or any real estate or 
hypothecary security in this province. As for bonds just men-



804 Dominion Law Repoiitk. 18 DI R.

VI .1.

0UE- tioned, there is no proof in the record which indicates the exist­
er J» ence of any security of that kind for an amount so small as
1912 $22.r>, and it is a sum which would scarcely be sufficient to in- 
— vest in the purchase of real estate.

.Mi\ aïs jt js p0gsible that a mortgage might he obtained upon real 
Rovdreav. estate* for such a sum, but there is no allegation that the defen- 
Archîbâïü j. d,,,nt was in had faith, in not having obtained an investment 

within the delay in question.
In the absence of all of these allegations, and the matter 

having been within six months, there is presumption that the 
defendant was not guilty of negligence in not having found an 
investment before the 28th of April, 1907, when the hank failed. 
The matter, then, comes down to this, which, I think, is the 
whole case: Was it an act of prudent administration, on the 
part of the defendant, to deposit the money in question, be­
longing to his pupil, in the hank of St. Johns in the savings' 
department, on the 18th December, when he received it, and 
to leave it there, as he did, for a space of four months, when 
the hank failed? One would have to consider the alternative. 
What should he do with it? Was he to keep it in his own house? 
Everybody knows that money would not be safe kept in a pri­
vate house, especially in the country, where access is so easily 
obtained and where the house is often, perhaps, without any 
person in it.

I think that, undoubtedly, if the defendant had kept the 
money in his house and it had been stolen, there would be a 
very strong case against him of negligence in his administra­
tion ; hut the Judge in the Court below thought that he might 
have deposited it as a depot nécessaire, in which case the money 
would not have become the property of the bank, and would 
have been received afterwards, although the bank had failed. 
Doubtless, that is the case. Then, wouhl come the other ques­
tion. Supposing the hank not to have failed? The defendant 
would probably, in that case, be called upon to pay the interest 
which he should receive on that money from the savings’ de­
partment of the bank, and the question would be asked: Was it 
prudent administration to put the money where it was earning 
nothing, when it could as well have been earning 4 per cent., 
while you were waiting to obtain a good investment? It would 
be, undoubtedly, proper for a tutor to be careful as to the bank 
in which he deposits his pupil’s money ; but it seems to me that 
a tutor is absolutely justified, when he has money in his hands 
waiting for investment, to deposit it in ordinary course in a 
bank, and it was a duty to deposit it so as that it should earn 
something, if that could be done. I am certainly not disposed 
to admit that it was negligence to trust the money in the hands 
of the bank upon ordinary deposit. I think the defendant had
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in his mind the probability of his pupil having need of spending 
money, in consequence of his expected marriage. Admitting 
that it would not he a good reason to justify him in depositing 
the money in the bank, it certainly would have no injurious 
effect upon the good reason which he had to secure the safety 
of the money during the time necessary to find an investment.

1 am of opinion that the judgment which has maintained the 
plaintiff’s action and condemned the defendant to pay the 
plaintiff the sum of $‘220, is wrong, and if should hi* reversed 
and the action dismissed.

Action dismissed.

NORTHERN ASSURANCE COMPANY Limited v HART et al

(tEBVAlS 

ItoVDBEAU 

Xrcbitwld, J

Quebtv Court of Review, Ttllier, Ihl.nrimier, and Archibald, .1.1.
Oet obi r 31. 11*12.

1. Allot NTS (f I—5) — INSURANCE COMPANY AMI ITS AGENTS—CHARGES
and i'hedits—Running accounts.

An account lx* tween an insurance company ami one of it* a cents, 
herein the agent is charged with each premium due by him on policies 

he has obtained and where credits are given him for specific premiums 
paid, is not a running account within the meaning of the law, even 
ihough extensions of time may have been afforded the agent to make 
his remittances.

| Hoe to same effect London and Lanrashiri Fin Ins. i^i. \. Hurt. 
8 D.L.R. 332.]

2. Principal and surety ($ I A—8)—Bond—Insvram u agent—Applica
TION OP PREMIUMS.

Where an agent has l*eeome bonded after he xvim in the company'* 
debt ami subsequent payments are applied in payment of specific 
premium* due prior to and not covered by the bond, and this to the 
knowledge of the debtor, the bondsmen or sureties cannot complain of 
such imputation of payment ami I*1 relieved from liability under the 
bond on the ground that if the imputation had Is-en made against 
premiums covered by the bond they would la* clear.

<\ R. 
1912

Oct. 31.

An inscription in review from a judgment rendered by the statement 
Superior Court, at Montreal, on the 12th day of April, 1911, 
condemning defendants, Lewis A. Mart and It. A n h mon, jointly 
anil severally, to pay plaintiff the sum of $180.02 with interest 
and costs.

A. G. liroohi Ctütton, K.C.. for the plaintiff.
E. La/leur, K.(\, and Peter Itcrcovilcli, K.C., for defendants.

The opinion of the Court was delivered by
DrLorimieb, .1.:—By this action plaintiff alleges that defend- i*Lorimier. J. 

ant Claude B. Hart, lieing desirous of entering the employ of 
the company plaintiff was required to furnish a bond of 
indemnity, and that the other two defendants, L. A. Man and 
B. Aronson, made a bond which has been tiled as plaintiff's
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exhibit P-1, and which is dated 11th of March, 1000; that de­
fendants thereby bound themselves, jointly and severally, to com­
pany plaintiff in the sum of $2,000 to make good to company 
plaintiff all sums of money for premiums, collections or other­
wise received by defendant Claude B. Hart, for company plain­
tif!'; that, on the 3rd of September, 1000, by virtue of the said 
bond, the defendants were jointly and severally indebted to 
plaintiff in the sum of $623.06. for premiums collected by said 
C. B. Hart, which he has failed to pay over to plaintiff, and 
therefore plaintiff prays that said defendant be jointly and sev­
erally condemned to pay said company said sum of $623.06, with 
interest and costs.

Defendant C. B. Hart appeared and confessed judgment for 
$442.28, but this confession was refused. By his plea defendant 
C. B. Hart pretended that he had written some insurance on the 
Baron de Hirsch Institute, and had given them as a subscription 
to their funds the amount of his commission on the insurance, 
to wit, $45.48. He claimed that plaintiff should be forced to 
return to him said subscription. Plaintiff had been no party 
to this pretended transaction and had nothing to do with C. B. 
Hart’s rebates or subscriptions and by the judgment a quo said 
plea was dismissed with costs.

It appears that since the action Hie original claim of the com­
pany plaintiff for $623.06 was reduced, as appeared by state­
ment submitted. According to said statement, defendant C. B. 
Hart wHs therefore condemned jointly and severally to pay 
plaintiff the said sum of $208.27. with interest thereon from 7th 
September, 1909, and the costs of action as instituted.

Defendant <\ B. Hart has not appealed from said judgment. 
Defendants L. A. Hart and B. Aronson appeared separately and 
pleaded separately substantially the same defences. By their 
pleas said defendants deny all liability. They further allege 
that

5. By the terms of Haiti hotel defendant now plending was only to 
become responsible towards the. plaintiff for monies and property due 
from Claude B. Hart in respect of monies received or collected by him 
for the plaintiff herein on and after the 11th of March, 1909.

fi. As a matter of fact the said Claude B. Hart has since the 11th 
day of March. 1909, up to the time of the institution of the present 
action, paid to the company plaintiff more monies than he collected 
or received on behalf of said company during said period, and plain 
tiff having received such monies from said Claude B. Hart, the defend­
ant now pleading was discharged from all liability towards the com­
pany plaintiff in virtue of said bond.

7. Moreover, the said bond exhibit No. 1 became null, void and of 
no effect owing to the act of plaintiff and its duly authorized officers 
in allowing the suid Claude B. Hart to collect the premiums of insur­
ance, and to keep the some, the said company and its duly authorized 
agents having failed to insist upon the said Claude B. Hart imme
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diately paying over to the company plaintiff all premiums that he, the 
said Claude R. Hart, had collected for policies of insurance issued by 
the company plaintiff, and this without notice to or knowledge of the 
defendant now pleading.

8. The company plaintiff were by law obliged to see that the said 
Claude R. Hart did not overdraw his account and did not unduly 
retain monies that he collected for premiums of insurance, and the 
company plaintiff carelessly and negligently allowed the said Claude 
R. Hart to retain said monies for an undue length of time, and in 
fact allowed him to run a regular debit and credit account to the 
prejudice of the defendant now pleading and contrary to the terms 
of the said bond exhibit No. 1 and contrary to law, and this without 
notice to or knowledge of the defendant now pleading.

9. Ry its said carelessness and negligence the company plaintiff 
violated the said bond exhibit No. 1 and defendant now pleading is 
therefore discharged from all liability thereon ns towards the said 
company plaintiff.

10. In any case the said company has received from the said Claude 
R. Hart since the date of the signing of said bond monies exceeding 
the amount received or collected by him from the 11th day of March, 
1909, to the date of institution of the present action, and the said 
company was not justified in applying said monies to an indebtedness 
of the said Claude R. Hart anterior to the 11th of March, 1909 (the 
date of signing said bond), but should have applied all said monies 
to the credit and discharge of the sureties on said bond exhibit No. 1.

11. Defendant in any ease particularly denies the correctness of the 
account produced by plaintiff with its declaration.

12. In any case, as a matter of fact, the defendant Claude R. Hart 
did. actually pay to the company plaintiff all sums of monies due by 
him in respect of monies received or collected 1- him for and on 
behalf of the said company from the 11th day of March. 1909, up to 
the date of the institution of the present action.

13. Defendant is not indebted to plaintiff in the sum claimed or in 
any sum whatever.
Plaintiff joined issue on defendants' pleadings, and by the 

judgment a quo plaintiff’s aetion was maintained as above men­
tioned. The indemnity bond in question in this ease reads as 
follows :—

Are jointly and severally held and firmly bound unto the Northern 
Assurance Company. Limited, each in the sum of twenty-live hundred 
dollars, lawful money of the Dominion of Canada, to tx» paid unto the 
said the Northern Assurance Company, Limited, or their attorney, 
agent or legal representative, to which payment well and truly to be 
made, we each jointly and severally bind ourselves, our heirs, executors 
and administrators, firmly by these presents.

Sealed with our seals and dated this eleventh day of March, one 
thousand nine hundred and nine.

The conditions of this obligation are such that whereas the almve 
named Claude R. Hart has lieen appointed agent of the Northern 
Assurance Company, Limited, at Montreal, district of Montreal, and 
Province of Quebec, and will receive as such agent sums of money 
for premiums, collected or otherw ise ; for the said the Northern Assur-
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DeLorimler, J,
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anco Company, Limited, and is to keep a true and correct account of 
Iho some, pay over such money correctly, to the said the Northern 
Assurance Company, Limited, and in every way faithfully perform 
the duties as agent, in compliance with the instructions of the said 
company, through its proper officers, and at the end of the agency, 
from whatever cause, is to deliver up to the authorized agent of the 
said company, all its monies and property, due from him in respect 
of monies received or collected by him for the said company, or in 
his possession. Now, then, if the aforesaid agent shall faithfully 
perform all and singular the duties of the said agency of the Northern 
Assurance Company, Limited, then this obligation shall be null and 
void, otherwise to remain in full force and virtue.

And the said sureties, in consideration of the premises, hereby agree 
to waive any notice of any default the said Claude It. llart may at 
any time make, and further renounce to all the benefits of division 
and discussion, and all other benefits in favour of sureties, and con­
sent to be bound in all respects as the principal party.

Defendants’ first, contention, by their pleadings, is that plain­
tiff negligently allowed (\ H. Hart delay to settle for his prem­
iums, and by granting his extensions of payment, have avoided 
the contract. They also contended that plaintiff's business 
arrangements with C. B. Hart changed the nature of their deal­
ings with him from a contract of agency to one of insurance 
brokerage, and that a debtor and creditor account was thus run 
by plaintiff with (\ B. Hart. As to defendants’ pretension that 
plaintiff acted negligently and allowed (\ B. Hart delay to settle 
for premiums, the evidence clearly shews that B. llart was 
always hilled and written for such premiums, and no negligence 
or carelessness on the part of company plaintiff has l>eon estab 
lishcd.

As to defendants' contention that plaintiff's business arrange­
ments changed the nature of their dealings, the evidence also 
clearly shews that company plaintiff's business was simply carried 
on in its usual and ordinary way, and that defendants’ conten­
tion is absolutely unsupported by the very terms of the indemnity 
bond above recited, as well as by the evidence itself.

It is expressly stipulated in said indemnity bond that said 
defendants, as (\ B. Hart’s sureties, bound and obliged them­
selves jointly and severally with him to make good all monies and 
property due by said C. B. Hart in respect of monies received 
or collected hv him for the said company and consent to he bound 
in all respects as the principal party. Hnder the terms of said 
bond it seems clear that defendants, being so bound as C. B. llart 
himself, cannot now contend, any more than C. B. Hart could do 
it himself, that the accountings are between said company and 
said C. B. llart, were not made in accordance with the usual and 
established order of things in Hart’s dealings with company 
plaintiff.

The evidence, moreover, clearly shews that no change of con­
tract between company plaintiff and B. Hart ever took place,
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either expressly or tacitly. On the contrary, it is clearly estab­
lished that he was and always remained the company's agent, all 
his dealings as such being regularly recorded, as they always had 
been according to the ordinary established order of his dealings 
as agent with the company. The mode of recording ('. It. Hart's 
dealings with the company plaintiff as its agent was simply a 
matter of bookkeeping, but no change of contract or responsibility 
ever took place either expressly or tacitly.

As mentioned in plaintiff’s factum, each time the company 
received any amount from said ('. It. Hart the company debited 
him with a specific premium for a specific amount, and that 
amount remained outstanding against Hart in the company’s 
book until lie. by a payment which he himself specially delegated 
and imputed as payment of that premium, settled it and received 
a receipt accordingly from the company, and that premium was 
thereupon marked off as paid in the company's book. For the 
definite premiums sued for in the present ease, Hart has con­
fessed judgment, that is to say, he confesses having collected them 
and confesses they are still owing to the company. By this con­
fession. therefore, Hart himself, even if the company had not 
made the proof, has acknowledged that these spedfie premiums 
are due ; has made no saving clauses or provisos in his confu­
sion of n nature to allow u proof on hi> part that the accounting 
rendered in the case was not in accorda nee with the established 
order of things in his business with the company.

The company’s accountant, Mr. Belair. was examined, and 
lie explains the company’s dealings with ('. B. Hart as its 
agent:- •

(J. When the agent comes into the office, and pays you, does he tell 
you «hut premium has lieen paid? A. K\ery time.

Q. lie specifies to you whut premiums nre l*eing paid nml you give 
him n receipt accordinglyf A. I give him the details of the premium 
that ho pays.

1}. Now, all these amounts which you have searched for this morning 
and entered as having been paid by Mr. Hart are credited specifically 
in that account f A. Yes, they are entered in our cash book just as in 
this account and a copy of it given to Mr. Hart to shew that he paid 
such and such premiums.

Q- And this exhibit No. s is a copy of your cash book shewing the 
respective amounts that Mr. Hart paid ami the receipts he received 
for the same f A. Yes.

(j. Now, yesterday you said that you hail a debit and credit account 
with Mr. Hart ; what did you mean by that f A. After the interim 
receipt, or renewal receipt, is issued, we enter these receipts in order, 
in what we call a premium book, and on the 1 Sth or L’nth of each 
month there is an account sent, to each agent, billing him for the 
premiums entered against him during that month, and Mr. Hart was 
furnished with these accounts like all the others. Then perhaps, in 
u week or two afterwards, the agent pays in the premiums collected 
and we mark them off in the premium book as paid, and those which

QUE.

C. R.
191J

Noktiikhn

I/m.

D- trfirimicr. J.
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nre left we ask him to pay. We also enter the payments in the cash

Q. Now, when an agent pays a premium, does he state what premium 
ho is paving! A. Every time.

Q. And this exhibit No. 8 states what premiums were paid by Mr. 
Hart, according to the declaration that he made when he made the 
premiums! A. Exactly.

Mr. Belair’s cross-examination vent over several days, as 
every item in the accounts had to lie verified by him from tin 
company's books. The detailed account attached to the summons 
gives the outstanding premiums sued on. Exhibit 8 gives in 
detail Claude B. Hart's agency transactions, premiums and 
credits, from the day he commenced business with the Northern 
in August. 1908. It will be noted that each cheque was given 
for certain definite premiums:—

No proof of any systematic payments on account generally was made 
and no failure to credit Hart with every payment was proved. More 
oxvr, as exhibits there have been filed by plaintiff and defendants 
numerous receipts, cheques, and accounts. In each and every instance 
the^e shew that llart paid cheques and received receipts wherein were 
detailed the particular premiums for which the cheques and receipts 
were given. Each payment was applied to particular premiums:
11ÜH and 1160.

Defendants’ second Inst contention is that during the pend­
ency of the bond C. B. Hart has paid over to company plaintiff 
more money than lie had received and collected during that 
period, and that there fort1 the defendants as sureties were re­
lieved. Defendants’ pretension seems to be that, as sure*' 
under said indemnity bond, they have a right to call in questi 
the sources from which C. B. llart obtained the moneys he pain 
to company plaintiff, during the pendency of said bond.

I cannot accept such a contention, the more so in the absence 
of any allegation of fraud or collusion between said company 
plaintiff and C. B. Hart, and defendants’ contention simply 
stands as an admission of Hart’s indebtedness, without proof of 
payment. It is in evidence that C. B. Hart had been an agent 
for some time before the signing of the bond, and that as such 
agent he had worked up quite a large business. It is in evidence 
that his customers did not always pay their premiums before tin- 
policies were delivered, and as the policies, according to the 
usual course of business of the company plaintiff, are only deliv­
ered some weeks after the premium receipt, it is in evidence that 
on the day of the signing of the bond, to wit, on the 11th of 
March, 1909, there was a considerable number of premiums out­
standing and unpaid.

The evidence shews that after the Ixind C. B. Hart madr 
three payments for premiums on insurance issued anterior to 
said bond :—



8 D.L.R. ] Northern Assurance Co., Ltd. v. IIart. 811

March 19, 1909..............................................  $570.00
April 17, 1909..............................................  497.95
May 25. 1909..............................................  622.05

and defendants now pretend that these three payments should 
be credited against their indebtedness as Hart’s sureties.

It appears by the above statement that the first amount 
paid by said ('. B. Hart—was so paid on the 19th of March. 
1909, that is to say, only eight days after the signing of said 
indemnity bond, and the amount thus paid, to wit, $570.22, is 
such a large amount that it cannot be for one moment supposed 
to have been paid out of collections on policies of insurance 
issued within such a short space of time. In the absence of any 
allegation of fraud or collusion between said company and said 
C. B. Hart, and in the alisence of any evidence on the part of 
defendants as to the sources from which B. IIart obtained 
such monies, it is impossible to presume that Ik* had collected 
all these monies upon policies issued after the date of said in­
demnity bond. On the contrary, it is perfectly reasonable to 
presume that said C. B. Hart collected all such monies from 
customers on premiums of insurance issued previous to the 
execution of said indemnity bond.

As plaintiff correctly pretends, the whole question is one of 
imputation of payments:—

As above stated, as an agent of the company previously to the 
bond, Hart had issued to his customers insurance and subsequently to 
the bond hail collected monies for the premiums for such anterior 
insurance. Not only when making payments did he declare «hat 
debits he meant to discharge (C.C. 11*8), but also he had accepted, 
with his full knowledge anil consent, receipts by which the company 
hud imputed what it had received in discharge specially of the special, 
particular and definite premiums; and if such be the ease, can ho and 
his sureties, who are bound with him as principals, afterwards require 
the imputations to be made upon a different debt, except upon the 
ground for which contracts could be avoided: C.C. 1100.

QUE.

V. It. 
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The first payment of $570.22 was made on the 19th of March, 
1909, by Hart to the company for the definite and particular 
premiums set out in the bill attached to C. B. Hart's receipt 
fyled as exhibit P-12, at enquête. On that day Hart, according 
to the company’s Isioks, and this receipt, paid plaintiff $570.22 
for the premiums set out in the bill.

The second payment of $497.95 was made by Hart on April 
27th, 1909, for the definite and particular premiums set out in 
the bill attached to C. B. Hart’s receipt fyled as exhibit P-15 
at enquête. Therefore, on that date, according to Hart’s re­
ceipt, and the company’s books, Hart paid $497.95 for the deti 
nitc premiums set out.

The third payment was made on May 25th, 1909, by Hart 
for the premiums set out in bill attached to Hart's own receipt

C/B
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a certain definite sum for definite premiums.
As to tiie validity and legality of the imputations of pay 

ments thus made as regards both said ('. It. Hart and said <1 
fendants as his sureties under said indemnity bond. I simply

Hart. refer to my notes in the ease of the London & Lancashire Fit 
Insurance Company against said defendants, wherein judgment

Iii Lorimlvr, .1. was also rendered this day by this Court : see London tl" l.n 
cash in Fin Insurant! Co. v. llart,H D.L.R. TI2.

(>u the whole 1 am of opinion that plaint i(V has made proof 
that said C. It. Hart was at the time of the institution of tin 
present action indebted to company plaintiff in the amount 
therein mentioned, and for which judgment has intervened 
against said C. It. liait. That plaintiff has shewn that the tin. 
sums above mentioned paid by said C. It. Hart after the dat 
of the bond were by him so paid for definite premiums I'm* 
insuranee issued before said bond, and that definite receipts im­
puting the amounts were given and accepted at the time su h 
payments were accepted. 1 ant also of opinion that as a matter 
of fact it seems sufficiently proved that these monies paid by «
It. Hart, after the bond for premiums of insurance issued be I'm 
said bond could not have been obtained from insurance issued 
after said ImuhI. Invause said C. It. Hart did not at the time m 
the payment write sufficient insurance wherefrom to collect prcin 
iums to make or effect the payments for the whole premiums on 
insurance issued before said bond.

For these reasons I am of opinion that the judgment a quo 
should lie confirmed with costs.

A ppt al dism issi </.

ONT Re TOWNSHIP OF ANDFRDON ae* TOWNSHIPS OF MALDEN AND 
COLCHESTER SOUTH

C. A.
1013

Ontario Court of .1 ppraf. flnrrotr. Vnrlarrn. Mncilith. amt Wnorc, .1.1 1 
amt \fiihllrtnn. .1. Vorrniftrr 19. 1912.

N'ov. 10. 1. Mi xincAi. ronroRATtoNR (8 11113—233 )—Dr uns—Municipal Drain 
aid: Act—Drain invadino anotiikr township—-Qvkrtiox m

XVI if re iimler the Municipal Drainage Act. one township ini( in * > - 
proceeding* for the huihling of n dm in which would invnde n not her 
town*hip. whether what i« pmjMweil to Ik* done i« more thnn i* reipiir. ■•! 
for the purpnee i* not a question of law hut of fact, depending upon 
the evidence.

(Municipal Drainage Act. 10 Edw. VI1. (Ont.) eh. 90, referred t" '

Stotemeiit APPEAL by the township of Anderdon from the report of the 
Drainage Referee in a matter arising under the Municipal Drain 
ago Act.

The appeal was dismissed.
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M. Wilson, K.C., ami F. II. A. Davis, for the township of 
Anderdon.

J. II. Uodd, for the township of Malden.
IV. (I. HarlUtt, for the township of Colchester South.
(j arrow, J.A. :—. igrecing as I do with the conclusion 

of the learned Refe’ee it is not necessary to repeat here at any 
length the facts, which are very fully set forth and discussed 
in his judgment.

The proceedings were initiated by the township of Malden. 
The town of Colchester did not appeal either to the Referee 
or this Court.

The instructions to the engineer are contained in the follow­
ing resolution passed by the council of the township of 
Malden :—“Moved by Mr. Campbell, seconded by Mr. Young, 
that, whereas ‘in a certain drainage action brought by one 
Mary K. Bondy and (Jordon Bondy against the townships of 
Colchester South and Malden, tin- Drainage Referee held that 
the Long Marsh drain had not been carried to a sufficient outlet, 
ami the said townships were therefore held liable in damages for 
overflow. That therefore, Alexander Baird, C.E., be and he is 
hereby instructed to make an examination and report upon the 
sail! drain, providing for the putting of the said drain in a 
proper state of repair, and carrying it to a suffirent outlet, so 
as not to further damage the lower lands.’ Carried.”

Fault is found by counsel for the appellant with the indu 
sion in this resolution of the enquiry as to the state of repair of 
the old drain, a subject provided for in the former by-law which 
could only be changed as pointed mit in the statute, see 1" Kdw. 
VII. eh. 90, see. 72. And the objection extends to what was sub­
sequently done by tile engineer under the resolution, which it is 
said has varied the provisions as to maintenance contained in the 
former by-law.

The mere reference in the resolution to the question of repair 
was at least harmless, and may even have been quite proper 
as being involved in the larger question of improved outlet. If, 
however, it had been followed by a variation of the former pro­
visions as to maintenance a different and more serious ques­
tion would have arisen. But, as is set out in the judgment of 
the learned Referee, whatever foundation the objection ever had 
was entirely removed before him by an amendment to the re­
port, made with the consent of the engineer, so as to more 
clearly confine the provisions as to maintenance to the new work, 
which he said was what he had intended, but failed to clearly 
express.

The Bondy litigation had established that the Long Marsh 
drain had not been carried to a sufficient outlet, and it was 
conceded on all hands that something should Ik- done to correct 
the then existing state of affairs.
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The engineer, Mr. Baird, C.E., a man of skill and experience 
in such matters, after it must he assumed a sufficient examina­
tion, was of the opinion that to properly ami sufficiently improve 
the outlet it was necessary to do the work which by his report 
he recommended, and that, as so improved the drain could he 
used by and would he of benefit to lands in the appellant town­
ship, such lands should contribute in the proportion at which lie 
assessed them.

It is not disputed, and it could not be. that for the purpose 
of obtaining the necessary outlet the Township of Malden might, 
under the statute, initiate proceedings under which the work 
might lawfully be extended into the adjoining township, and 
that lands in such township might he assessed if the circum­
stances otherwise justified an assessment. The wide propositions 
advanced by the learned counsel for the appellant, that one 
township cannot invade another township except by a strict 
compliance with the provisions of the Act, and, one township 
cannot impose a drainage system upon a neighbouring township, 
are not and need not lie disputed, but seem upon the facts to be 
quite wide of the mark.

Whether what is proposed is more than is required for the 
purpose of obtaining the improved outlet, which after all must 
really be the main question, is not a question of law but of fact, 
depending upon the evidence, and practically upon that of the 
experts of whom there were five, three called by the appellant 
and two by the res And a perusal of their testimony
shews practical unanimity upon the main proposition, that Mr 
Baird in what he proposed to do does not exceed his instna­
tions to obtain a sufficient outlet. . . .

The criticism of the appellant’s witnesses was directed not 
so much to the question whether what is proposed is excessive, 
as to the assessments in the appellant township which they all 
considered decidedly too large. On the other hand, Mr. Mr 
Cuhbin, C.E., called for the defendant, substantially agreed with 
the conclusions of Mr. Baird, both as to the necessity of the 
work and the justice of the assessment.

Into the details of the criticisms of the assessment by the 
appellants’ experts I do not propose to enter. It has in such 
matters of “much or little” been the custom in this (’ourt. 
wisely in my opinio.i, to rely very much upon the conclusions 
of the engineer in charge, lie is a statutory officer, sworn to do 
his duty. lie has necessarily to make a dost» and careful in­
animation and study of the whole premises, and his deliberate 
conclusions ought not, in my opinion, to be disregarded, except 
under clear evidence of error, or unless a question of law is 
involved.

In my opinion the appeal fails and should be dismissed with 
costs.

89
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Meredith, J.A. :—The appellants were literally, as well as 
figuratively drawn to the last ditch upon the argument of this 
appeal, and had indeed, as was there forcibly—perhaps too for­
cibly—pointed out, no solid foundation for the appeal, in any 
respect, there.

The new drainage works were not only reasonably, but were 
necessarily, undertaken. The old drainage works proved to be 
insufficient because not carried to a proper and sufficient outlet. 
All parties to this appeal had been sued for damages arising 
from that defect, and such damages had been awarded against 
all of them in a judgment against which none of them appealed.

One of them then undertook the new scheme for the one 
purpose of relieving all, and all persons concerned, from the 
evil effects of the earlier scheme ; and the report and scheme of 
the drainage engineer, which is now appealed against, are en­
tirely to remove that defect in giving a good and sufficient out­
let; whether in the long run they do effectually or not.

Then in order to get such an outlet the drainage engineer 
deemed it necessary to do all the work, and to go to all the ex­
pense, that his report provided for; in the doing of which he 
found that lands in Anderdon would be benefited very largely ; 
and he charged them accordingly with a share of the cost in pro­
portion to the benefit to be had. In principle, I can see no 
reasonable objection to that course. What else could properly 
be done? And I have no doubt it is quite in accord with the 
purposes and the provisions of the drainage laws of this pro­
vince.

Whether in fact the scheme is too large or too small or 
whether objectionable on any other question of fact, was 
threshed out very fully and carefully upon the appeal to the 
Drainage Referee, upon evidence which in its weight is quite 
favourable to the drainage engineer’s views ; views which have 
been sustained by the Drainage Referee; and, views which have 
not been shewn to be wrong here.

It is true that a very considerable sum of money is to he 
expended upon the intended work, and that a large proportion 
of it is to be taken from Anderdon and its ratepayers ; and it 
is true too that great care should be taken by everyone con­
cerned that the drainage laws are not made unnecessarily bur­
densome upon anyone, and especially anyone who is not bring­
ing them into operation in the particular case.

Here, however, the work, bridges and all, seems to be neces­
sary, indeed unavoidable, and it is obvious that Anderdon and 
its inhabitants must be greatly benefited by it.

Indeed, as I understood the appellants, they eventually took 
their main stand upon the contention that the new scheme in­
volved works which was work of repair duly imposed under the
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earlier scheme, from which those upon whom it was so imposed 
would he relieved ; and that in such a ease there could be no new 
scheme adopted because it disturbed the old one in such a man­
ner. But the obvious answer to that is, that in the new scheme 
all these things are taken into consideration, and new burdens 
are imposed which carry with them the old liability as nearly as 
can be.

I am but repeating that which was said during the argu 
ment more than once, and must refrain from again covering the 
old ground upon other and minor phases of the case; all of 
which expressions of opinion were heard and fully understood 
by the appellants upon the argument here ; so that not too 
little, but very likely, too much has been said.

The appeal, on all grounds, has failed.

M.wi.aren, and Magee. JJ.A., and Miihh.eton, J.. concurred.

Appeal dismissal.

ANDERSON v. SCOTT
Saxl.utt In « mi Suprimr l'nurt, X etc hinds, Ihnmlnr 21. 1012.

1. Lanhuirh ami tknant (8 INI) 3—110)—Am to rent—Distress
“Tl X AM «Ht PERSON WHO IM LIABLE lolt THE RENT,” MEAN IXO OK.

I iitler 11.8.S. ch. 'il. 4. providing Unit a landlord hIiiiII not dis 
train for lent on the goods and chattels of a tty person, except t in 
“tenant or person who i~ liable for the rent." the landlord cannot di­
train it|miii the goods of a sub-tenant for rent due from the original

2. LaXIILOKII AXII TENANT (8 Ml R—4»)—KlUIITH of PARTIES AM TO CROPS
—Share or < rupm am rent, title vests when.

Wjieie a tenant is to pay as rent a one third Interest in the erop- 
tlu* property in sneh one-third interest i* in the tenant until the 
division of the erops is made.

Stated case to determine whether a landlord can distrain 
upon the goods of a sub-tenant for the rent due under a lease 

T. />. Brown, for the plaintiff.
Alex. Boss, for the defendant.

Newlands, J. :—The defendant seized tile crops grown by 
plaintiff on the south half of section 19, township 22, range lo­
west of the second meridian, under a distress warrant against 
Frank K. Hihbert for rent of said premises due by Ilibbert to 
defendant, the plaintiff being in occupation of the same under 
a lease from Ilibbert.

The facts being agreed upon, in the ease stated for th« 
opinion of the Court, the only question to Is* decided is, whether 
the landlord can distrain upon the goods of a sub-tenant for
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the rent due by his lessee. Section 4 of eh. 51 of the R.S.S 
provides that a landlord shall not distrain for rent on the goods 
and chattels the property of any person except the “tenant or 
person who is liable for the rent.” The sub-lessee is not " a 
person liable for the rent” because the lessor cannot bring an 
action against him for the same, there being no privity lietween 
them. Holford \ Hatch, 1 Dougl. 183.

Nor do I think he is “the tenant” mentioned in this sect ion. 
Littleton, J., in The King v. The Inhabitants of Ditchcat, 9 
B. &C. 17f>, p. 183, defined a tenant to be “a tenant of a free­
hold is a person who hold* of another; he does not necessarily 
occupy.” The landlord can only distrain on the guilds of the 
tenant, that must certainly mean the person who holds of him. 
in this ease Hibbert, and not the person who holds of some one 
else. As between the landlord and Hibbert there is only one 
tenant and that is the lessee Hibbert. and the landlord -an 
therefore only distrain on his goods and not on the goods f 
Hibbert’s tenant.

As to the one-third interest in the crops to be paid to I lib 
bert as rent, the property in the same would remain in the 
plaintiff until the division. Robertson v. Watt, 2 S I I». 27fi. 
It could not therefore lie seized under the distre-s warrant 
against Hibbert.

Judgment accordingty.
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CITY OF MONTREAL v MILOT. QUE.

Quebec Court of Rerieir. Tellirr, Dcl.orimirr, ami Archibald, ././.
.Uontrcal, June ‘JO, 1912. jgjg

1. I’non ANIi ISMIB LAWS (| 1 — 1 )— PaI'I’LS—SEX!!!*!! IIOMFLF.SH CHtl.llRE* TO
I.XDUSTSIAL SCHOOL—IlFI M IH'RMKMFNT OK CITY.

In itn action by a immicipality against the grandfather of three 
ehildreii to recover the nuiii paid" by the plaintilT for their «apport 
and maintenance in an industrial school. where it i« alleged they were 
»ent there at the re«iue*t of the mayor, and that defendant i« well 
able to repay, and i* the only person who van do *o from am.mg those 
wlm are liable, that the father i« himself confined in m institution 
for the in«nne, and the mother i* in extreme poverty, and it does not 
appear the mini charged is unreasonable, the defendant i* liable under 
the laws of Queliec even where defendant received no notice of the 
proceedings to confine the children, he having been aware of their con­
dition and not having taken any step* to provide for them, although 
aide to do eo.

I Art*. 40.31, 40:i2. 4033. «ub-sec. 4 of art. 4033. and art. 4037 R.S.Q.
1900. referred to.]

2. Poor AXII ISMIK I.AWH (| I—2)—PaVKKS — 8» TTLKMEXT — IXDt'STRIAL
s< i'ooi,—Toxfinkmknt or imiiuirkn—Notice or nocraiira.

Proceeding* on the pirt of a municipality to confine homeless child­
ren in an indu*trial school under art. 4037 It.S.Q. 1900. can !*• taken 
even where no notice has been given to those who may lie liable to 
reimburse the city for the cost of maintenance.
52—8 D.I..R.
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QUE. Appeal by inscription in review, which is confirmed, was
0. R. rendered by the Superior Court, Fortin, J., delivered on Nov 

ember 4, 1910.
Ethicr, Archambault, Lavallée, Damphoussc, Jarry <V But­

ler, for the plaintiff.
C. A. Archambault, for the defendant.
The following opinion was handed down :—

Archibald. J. Archibald, J. :—This is an appeal from a judgment main­
taining the action of the plaintiff against the defendant for tin 
sum of $180.

The action was brought under art. 40117 of the revised stat­
utes of the province of Quebec, which reads as follows:—

The mayor of a local municipality, or of a city or town, may 
cause to be brought liefore two justices of the peace or a magistrate, 
every child under twelve years of age. which child, owing to the con 
tinned illness or poverty of its parents or to their habitual drunken 
ness or vicious habits, or for any of the reasons mentioned in article 
4031. is in need of protection and care, and may require that such 
child lie sent to a certified industrial school.

It is provided, that, when such child is brought before a 
magistrate, he may be ordered to be sent to a certified industrial 
school, for any time, at the discretion of the magistrate, and 
then, it is further provided that any municipality, having paid 
the expenses of such child, at such school, may recover th<- 
amount, by action in the usual manner, on the property of such 
child, or of those who are obliged by law to provide and care 
therefor. In this article, it is seen that article 40:11 was men­
tioned. That article provides that any ratepayer of a inunici 
pality may cause to be brought before a magistrate, any child, 
between the ages of six and fourteen years, who is an orphan 
or fatherless or motherless, if the surviving parent is badly be­
haved or is condemned to the penitentiary, as also every child 
who, owing to its being infirm or without a tutor, or any re­
lative in the direct line, in a position to take care of him, or 
worthy of doing so, is liable to become a vagrant or to starve 
to death.

Then, the following article provides that the magistrate is 
required to take evidence upon all the points above referred to. 
and proceeds to say :—

Relatives, either in the direct or collateral line, the tutor, or tho«e 
who have charge of the child, shall be notified, and they have a right 
to lie heard as witnesses, and may cause other witnesses to lie heard,as 
in all other cases.

Then, further, it is provided that, if the magistrate is satis­
fied from the evidence, that the child is within the conditions 
set forth, he reports to the provincial secretary The next
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article provides that the cost of the child and its transport to QUE 
the industrial school is to lie paid, half by the government, and ,,
half hv the municipality, council or town in which the child mu 
was. at the time of its confinement. Then, sub-section 4 of art.
4035 provides that the amount which any city, or town, or 
municipality is hound to pay for such child, is recoverable by r. 
an action. There is no provision, under art. 4037 and fob Mh»t.
lowing, that proceedings for the confinement of the child, un- An-wuui.j. 
der such circumstances, arc to In* accompanied by a notice to 
any person, who may be made responsible for the re-payment of 
the moneys paid by the city or town, in such cases.

The present action sets out that three grand children of the 
defendant were so confined, at the request of the mayor, and 
remained ten months in an industrial school, and the charge 
made there, for their keep, was six dollars a month each, viz.,
$180, <luring ten months for the three: that that sum has lx-en 
paid by the HT. and that the defendant is in sufficiently
good position to repay, and is the only one who can repay: that 
the father of the children is himself confined for insanity in 
the same institution; that the mother is in extreme poverty and 
cannot provide for the children.

The defendant pleads that he is not liable, because lie was 
not notified of the proceedings for the confinement of the child­
ren; and further, that his means are not sufficient to enable him 
to pay the sums demanded of him. There are several grounds 
of illegality alleged by the defendant, in his factum. The defend­
ant claims that, although, under the provisions which governed 
the children in this ease, there is nothing said about notice being 
given to the persons who may subsequently he held liable to re­
imburse the city for the costs incurred, yet such a proceeding 
would be held essential under common law. as being reasonable.
I think the statement of the law on that point amounts to this:
That the action of the city might he held to amount to a qestian 
d’affairrs. and that, if that had been undertaken without notice 
to the person whose affairs were being managed, it would not 
have the eflfeet of depriving the city of its action to recover what 
it really expended by reason of such qration d'affaires. In the 
present instance, the amount charged for each child per month 
was $fi. It is not alleged, or proved or even protended, that this 
was an exaggerated sum.

The defendant does say, it is true, that he could have taken 
these children into his own premises, but lie does not say that it 
would have cost him less than six dollars a month to maintain 
them, nor is there any proof to that effect. I think the proof 
establishes that the defendant was, in law. liable for the cost of 
maintenance of these children, and that the city, in good faith, 
through its mayor, and following the provisions of law, caused

0
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QUE. these children to be maintained, when otherwise they were ex­
C. R.
101-3

posed to great hardships, which might have resulted in their 
starving to death. But the defendant was aware of the condi­

Mouthkal

tion of these children, and, if he had thought proper to do so, 
might have provided for their support, which he did not do, or 
make any motion towards doing; and further, it is proved that

Miuit. the defendant had sufficient means to provide for these child­
Archibald. J. ren, in the manner in which they were provided for.

The Court below finds all these facts and comes to the con­
clusion that the defendant must be condemned.

I am of opinion that that judgment is correct.

Appeal dismissed.

QUE. Macintosh v. city of westmount.
8. C.
1913

Quebec /Superior Court. Trial before Demers, ./. December 7. 1912.
1. Xuisanceb (g I—l:t)—Small-pox hospital—Iiwvxction.

Dec. 7. Where it appeared that the defendant municipality established and 
maint lined within its limits, a hospital fur the treatment of con­
tagious diseases amt e*|iecially small pox patients; that the premises 
are unstiited for sitrh a purpose and their establishment and mainten­
ance are in contravention of law, ami that it was in close proximity 
to dwelling houses of plaint ill*, access to which was interfered with, if 
not prevented, by barriers erected across the road ami put up by the 
hospital, witch hospital is a nuisance ami its further use for the pur 
noses indicated should Is* enjoined.

1Ciuirfiml v. !'rot entant Hospital for tlu Insane. M.I*R. 7 Q.H. 57, 
distinguished ; see. 43. by-laws of the Board of Health of the Pro­
vince of Quebec, referred to.)

2. Xi■ iMAxt'KK i $ 1—13)—Small-pox iiohimtai - -Kmkrukncy under by-
LAWH OK ItoAKIl OK HEALTH OK TIIK PHOVI I K OK QUEBEC.

Where, in an action for an injunction n*,ain*t a municipality for 
the further use ami maintenance of a building a< a small pox hospital 
or for contagious diseases, it is claimed by the city that the said 
building is an emergency hospital, hut the weight of evidence is that it 
was intended for and was to In* used as a permanent hospital for emer­
gency cases, the said building must Is- established in conformity to 
see. 43 of the rules of tin- Board of Health of the Province 
of Quebec. ami the facts that the said Board of Health ap­
proved of the Im-pital has no licaring where the rule or provision of 
see. 43 of the by laws of said Board of Health as to a space of 40 
feet lie tween the pavilions of the patients ami the fence or Imrder of 
the ground has not heen complied with, the Board of Health having no 
right to dispense with compliance with said sec. 43.

3. Hk.xi.tii <81—1)—Public health—Power* ok boar»—Hospital kob
VONTAOlOt'H IHHEAHE*—KhTABMHIIMKNT OK.

Where a building is u-ed or established as a hospital for all con­
tagions diseases, its establishment amt user as such must lie in com­
pliance with and governed bv see. 43 (te) of the by-laws of the 
Board of Health of the Province of Quebec.

Statement This is un action instituted by three ratepayers of the city of 
Westmount, who are the owners of ceitain immoveable pro-
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perty situate on the Belvedere road in the city of West mount, 
used and occupied by plaintiffs as dwelling-houses for them­
selves and their families. They complain that defendant has 
established and is presently maintaining within the limits of 
the city of Westmount in proximity to the said dwelling-houses 
and residences, in a certain house or cottage situate upon the 
public road leading to and from the said residences of the plain­
tiff and tributary to the said Belvedere road, a hospital for tin» 
care and treatment of patients suffering from contagious dis­
eases, and more particularly small-pox; that these premises are 
wholly unsuited and inadequate for the purpose of a contagious 
hospital and are in direct contravention of the provisions of 
law governing the establishment and maintenance of contagious 
hospitals and constitute a nuisance and serious menace to the 
lives of the plaintiffs and the members of their families, amongst 
whom are small children. That, for purposes of maintaining 
the said hospital the defendant has caused guards and bar­
ricades to be placed in such a way as to completely block the 
said road leading to the residence of the said plaintiff.

Judgment was given for the plaintiffs.
Errol M. McDougall, and 0. 8. Stairs, for the plaintiffs.
F. S. MacLcnnan, K.C., and W. A. Haler, for defendants.

QUE.
sTc.
1013

Macintosh

Westmount.

Statement

Demers, J. :—That defendant was and is without right in i>emen. j. 
establishing and maintaining the said premises as an emergency 
or permanent contagious hospital and any pretended proceed­
ings by way of municipal resolution, by-law, or otherwise, adopt­
ed, for the constitution and maintenance thereof as such, are il­
legal, irregular, null and void.

The plaintiff prays that the constitution and maintenance 
of the said hospital be declared illegal and contrary to law; 
that all municipal resolutions or by-laws relating to the con­
stitution and establishment of the said hospital be declared il­
legal, null and void, and as such quashed, and that an order in 
the nature of a perpetual injunction do issue enjoining upon 
the defendant to discontinue the use and maintenance of the 
said premises as either an emergency or a permanent contagious 
hospital.

Defendant pleads that the premises complained of by the 
plaintiffs were used «luring a portion of the month of May last 
ns a temporary emergency small pox isolation hospital with the 
consent and approval of the Board of Health of the province of 
Quebec, w-hich had duly approved of the site, and the said 
emergency hospital was properly equipped and conducted, and 
its use as such was discontinued long before the service of the 
present action ; the said premises are not near any private dwell­
ing. or in a residential part of the city, are on land owned by 
defendant and are not now and never have l>een a source of 
danger to the plaintiffs or their families.



822 Dominion Law Reports. 18 D.L.R

QUE. By paragraph 3 the city of Westmount pleads that, owing
to the destruction by fin; of a building previously used as a 

III!j small pox hospital, the said building complained of has been at
----  all the times mentioned in plaintiff’s declaration and is the

Macintosh on]v building available in the city of Westmount for the isola
City or tion of small-pox patients, and the said defendant is entitled l<*

Westmount. use the said building for such purpose. 
iwnTj. I think it would be useless to pronounce upon the scientific

questions which had arisen from the evidence.
The judgment of the Court is based on three facts which are 

indisputable: First, there is no question that the establishment 
of a hospital specially for contagious diseases is injurious for 
the persons owning properties in the vicinity. This is admitted 
by both sides. In this particular case the danger is so evident 
that the authorities of the city of Westmount have caused 
guards to be placed, closing the road to the great inconvenience 
of plaintiffs. The city of Westmount has quoted the case of 
Crawford v. Protestant Hospital for the Insane, 7 M.L.R., Q.lt 
57. It is admitted in that case that these establishments are 
also injurious to the neighbours, but that the neighliours an- 
obliged to suffer them when they are authorized by law after 
the usual formalities. (See remarks of Chief Justice Dorion, 
pages 74 and 75.) Secondly, the Court is in the opinion that 
this hospital has been established in violation of the by-laws of 
the city of Westmount.

By section eleven of the by-law No. 30 of the municipality 
of Cote St. Antoine, now the city of Westmount, it is said that 
no small-pox hospital or other hospital of any description shall 
be allowed to be erected or established within the limits of the 
town unless specially allowed by resolution of the council. It 
appears that this hospital was started by the Board of Health 
of the city of Westmount without any special resolution.

Thirdly, the next point is that this hospital, though approved 
by the authorities of the Board of Health of the Province of 
Quebec, is violating the by-laws of the Board of Health of the 
Province of Quebec. Section 43 (y) of these by-laws says, that 
“then* shall be a distance of at least 40 feet between the pavi­
lions for the patients and the fence or liorder of the ground on 
which the hospital is built, but in this ease of small-pox hos­
pitals such distance shall Is* at least 300 feet, unless the Board 
of Health of the Province of Quebec otherwise permits.

It appears that in March, 1010, the Board of Health ap­
proved the report of the inspector, J. A. Beaudry. That report 
reads as follows :—

Site for a Civic Hospital.
February 27th. 1900. The President and Members of the Hoard of Health 

of the Province of Quebec :—
Accompanied by Dr. J. Hutchison, the medical health officer of tnc
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town of Westmount. I visited the plaee where the municipal council QUE. 
of that town intend establishing a civic hospital for the isolation ami 
treatment of persons suffering from contagious diseases, with a view 
to ascertain if the proposed site would have the approval of the Pro­
vincial Board of Health. Macintosh

The proposed site is a lot of ground the property of the town of p.
Westmount. situated on the slope of the mountain between CAté des ^ ( nY OF 
Neiges and Belvedere mads, a few acres above the point where these Ks™ul NT‘ 
two roads meet, or a few acres above where is the reservoir of the ivrom. J. 
Montreal Water an-l Power Co.

This site is a very good one. It is well exposed, in an elevated 
place, where it commands the lands extending below. It is isolated 
from all dwellings and provided with a good supply of air and light.
As far as air and light is concerned, no better spot can be found where 
to establish a civic hospital of moderate size.

For the time being the house actually existing on the ulsive men­
tioned lot of land can be used without any objection as an hospital 
for contagious patients, but. when the road will become more fre­
quented and the hospital more important, special cure will have to he 
taken to prevent communication with outsiders. Consequently, the 
hospital will have to lie built at a reasonable distance from the road 
and the ground fenced all around.

With this restriction, regarding the future building of the hospital, 
I have no hesitation in recommending that the above described lot of 
ground be approved of as a convenient site for the erection of a civic 
hospital.

The whole respectfully submitted.
(Signed) Joe. A. Bkavdby.

Inspector to the Provincial Board of Health. 

Against the application of this si*ction, defendant makes two 
arguments: 1st. He alleges that this is an emergency hospital. 
The French version of by-law will help us in the interpretation. 
It says:—

!>es règlements. 43v, 43w, 43x. 43y et 43z, ne s'appliquent pas 
aux hospitaux d'isolement établis d'urgents- A moins qu'ils ne devien 
nent permanent*.
This shews clearly that one must not confuse an emergency 

hospital with a permanent hospital established for emergency 
cases. The reason is very simple in a case of emergency. You 
take what you can get because you have no time to do better 
but when an hospital is established permanently it should be 
established according to law. The better evidence that this 
hospital is established permanently is paragraph 5 of the plea 
where defendants say that they are entitled to use the said 
hospital in the future. The letter of Dr. Beaudry shews also 
that the establishment of the hospital was permanent. In the 
first paragraph of his letter he says:—

I have vieited the place where the municipal council of that tux* n 
intend establishing a civic hospital for the isolation and treatment 
of persons suffering from contagious diseases with a view to ascer

21
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QUE. tain if the proposed site would have the approval of the Provincial

s. c.
1012---

Macintosh

Board of Health.

At the end of his letter he says : “When the road will become 
more frequented and the hospital more important, special care 
will have to be taken to prevent communication with outsiders. 
Consequently, the hospital will have to be built at a reasonable

Wehtmovnt. distance from the road and the ground fenced all around. With
Donna, .T. this restriction, regarding the future building of the hospital 

and so on.”
This shews conclusively that section 43 (y) does apply.
It is now argued that the Board of Health having approved 

the location of the building, people have no reason to complain.
I am obliged to say that the approval of this hospital by the 

Board of Health is not warranted by section 43 (y). The Board 
of Health by the terms of this section can dispense with the 300 
feet, but they cannot dispense with the 40 feet required by the 
first part of that paragraph.

Moreover this hospital is not a smallpox hospital", but an 
hospital for all contagious diseases, and, therefore, it is gov- 
earned by first part of section 43 (y).

For these reasons 1 maintain: 1st. That plaintiffs are in­
terested to have the building closed, and secondly, that this 
hospital has been established illegally in violation of the by­
laws of the city of Westmount, and in violation of the by-laws 
of the Board of Health for the Province of Quebec.

The Court declares the continuance and maintenance of this 
hospital to be declared illegal and contrary to law and grants 
the demand for injunction. The whole with costs.

Judgment for plaintiffs.

ONT WOOD v. CITY OF HAMILTON.

IT.C.J
1912

Ontario High Court. Trial before Clute, J. December 3, 1912.

1. License (8 1 A—1)—Permission for tiir use ok premises—Owner’s
DUTY TO REPAIR.

Dec. 3. Tho owner of premises which another person is permitted to use 
under u license which is paid for, is under a duty to keep the premises 
fit for the purpose for which it was intended to be used.

!lirown v. Trustees of Toronto (lateral Hospital, 23 O.R. 599, dis­
tinguished; Marshall v. Industrial Exhibition, 1 O.L.R. 319. 2 O.L.R. 
02, referred to.]

2. Markets (81—1)— License for shack in—Licensee not tenant.
A huckster, who, for a limited time on certain days of the week, 

occupies a stall in a market-place conducted by a municipality and 
pays dues therefor, is not a tenant of the premises, but a licensee.

\Elynn v. The Toronto Itidustrial Exhibition, 9 O.L.R. 682, applied.]
3. Municipal corporations (8 HIS4—255)— Failube to keep market­

place sanitary—Liability for resulting injuries.
Where, by reason of the failure of a municipality to keep its market-
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place in a sanitary condition, one of the hucksters renting a stall 
therein became ill as a result of the unsanitary condition of the place, 
the huckster has a right of action against the municipality.

4. Municipal corporations (| IIIS 4—255)—Faii.ubk to keep market­
place sanitary—Liability fur resulting injuries—Rioiits of
LK ENSI ■ ro R11 OVI u.

Where, by reason of the negligence of a municipality in failing to 
keep its market-place in a sanitary condition, a huckster renting a 
s#all therein suffers damages by reason of illness due to such unsan­
itary conditions, the fact that the huckster knew the conditions were 
unsanitary and remains there, is not contributory negligence as a mat­
ter ol* law, where it appears that he gave notice of the condition to the 
propel officers of the municipality, who promised from time to time to 
repair the defect* and he. relying on these promises, remained on the 
premises, not full} realizing the danger.

5. License (5 IA—1 )—Repairs on licensed premises by licensee—
Right to credit for.

A licensee has no right to make repairs on premises occupied by 
him and treat the costs of such repair as damages against the owner. 
(Per Clute, J.)

Action by plaintiff, a huckster, to recover damages for loss 
sustained from disease of her limbs and undermining of her 
health, alleged to have been caused by the negligence of the 
defendants.

Judgment was given for the plaintiff.
W. M. McClemont, for the plaintiff.
F. li. Waddell, K.C., for the defendants.

Clute, J. :—The plaintiff for some 12 or 14 years carried on 
the business of a huckster in the market at Hamilton. During 
about half that period she occupied a covered place or stand 
outside the market buildings. About seven years ago a number 
of stalls were made for those carrying on the like business, but 
there was not a sufficient number of stalls to supply each huck­
ster with one. However, at the request of the plaintiff she was 
allotted a stall next adjoining the one she now occupies and 
which she occupied at the time of the grievances complained of.

The first stall which she occupied was dry and as far as she 
knew sanitary. In 1910 she moved into the stall now occupied 
by her, and for about a year there was nothing noticeable in 
the way of wanted repair. In the fall of 1911 the stall became 
unsanitary, the roof leaked, the water ran in and upon the floor, 
and kept the place in such a condition that it was continually 
unhealthy and objectionable on account of its being wet and 
damp. I find that she gave notice verbally to the chairman 
of the market committee, and to Mr. Hill, who was overseer of 
the market under the chairman. Some repairs were made dur­
ing the fall, but they did not remove the defects, as when it 
rained the water still continued to come in. She again notified 
the chairman of the market committee in the spring, and also

H.C.J.

Hamilton.

Statement
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Mr. Ilill, but nothing was done for some time. The plaintiff 
says that finally about the end of March, and some time after 
she had notified the parties, she was taken ill. and she attributes 
her illness to the unsanitary condition of the stall.

At the close of the evidence I reserved my decision in order 
to consider the authorities. I found the facts as follows : That 
the premises in the fall of 1911 did become unfit and unsanitary 
for the use for which 1 hey were given to the plaintiff; I find that 
she notified the parties of the condition of the stall, and that the 
repairs were not effective in remedying the condition of the pre­
mises; I find that notice was given after that, and that the re­
pairs were not immediately done, or until after the plaintiff 
became ill, and from her own evidence and that of the medical 
witnesses called, 1 think the strong probability is that her ill­
ness was caused by reason of the unsanitary condition of the 
stall which she occupied. I further find that, irrespective of the 
notice given by the plaintiff, the defendants reserved to them­
selves the duty of keeping the premises in repair, and that they 
appointed a person for that purpose (Mr. Hill), and that it was 
part of his duty to inspect and see that the premises were kept 
in repair, and that in this regard he neglected his duty, and 
that the premises were not kept in repair, from which neglect 
the plaintiff suffered the injuries complained of.

Under these facta and circumstances the defendants contend 
under the authority of Brown v. Trustees of Toronto General 
Hospital, 23 O.R. 599, that they are not liable. If the plaintiff 
was a lessee of the stall, and the liability, if any, arose from that 
contractual relationship, the authority relied upon seems to be 
conclusive against the plaintiff’s right to recover. But it was 
strongly urged by plaintiff’s counsel that the plaintiff was a 
mere licensee. She occupied the stall at certain hours of three 
days in the week under a by-law. The by-law in substance pro­
vides : that the market clerk shall, under the control and super­
vision of the property committee, have superintendence of the 
market grounds and market buildings and all other buildings, 
stands, etc. Section 24: hucksters, dealers, etc., and all persons 
frequenting the market, and not being lessees of the market’s 
stalls or sheds, shall have places assigned to them by the market 
clerk, subject to the control and direction of the property com­
mittee, and to the general regulations contained in this by-law. 
Sub-section 2: the stands for hucksters shall be located and 
numbered by the market clerk and be under his control and 
supervision, and shall l»c assigned by him to the several appli­
cants according to his discretion, but no such stand shall be 
assigned to any person for a longer period than one week. 
These are the provisions applicable to the plaintiff.

Flynn v. The Toronto Industrial Exhibition, 9 O.L.R. 582, is,



8 D.L.R. ] Wood v. City of Hamilton. 827

I think, applicable to the present case. Osler, J.A., in that ease 
points out that except for the use permitted, tin» possession and 
control of the premises remained in the owner, and there was 
nothing to prevent the defendants, by their officers or servants, 
from entering or going over the ground so assigned, when not 
in actual use by tlie lessee, and Ids ,ji dgment proceeds on the 
ground that by the express terms of the agreement the owners 
retained the right of supervision. The judgment of Harrow, 
J.A., is to the same effect.

On each Saturday the market clerk collected the dues, $1.50 
for the week, punching out the price on a ticket which lie then 
handed to the plaintiff. It was not pretended that the plaintiff 
had other right than that indicated by this transaction.

Marshall v. Industrial Exhibition, 1 O.L.R. 319, affirmed, 2 
O.L.K. 82. The plaintiff's purchased from the association the 
privilege of selling refreshments under a certain building dur­
ing the holding of the exhibition. This right was held to be a 
license not a lease following liendell v. Homan, 9 Times L.R. 192. 
In that case it was held that a stall let at an exhibition at a 
weekly rent, but which was not to be used before 10 a.in., or after
II p.m., was a mere license. In that case Selby v. Greaves, I.II. 3 
C.l\ 594, was relied upon as shewing that the instrument in 
question was a lease, but Lord Coleridge pointed out that in that 
case the tenant was entitled to possession at all times.

In the Marshall case, it was held that the plaintiff not 
being a lessee, but a mere licensee, was there upon the invitation 
of the association, who owed a duty to the person whom they 
induced to go there to keep the place in proper repair, and 
that the association, who had by their negligence caused the 
accident, were liable. I am of opinion that the plaintiff was a 
licensee and not a lessee of the stall in question, but not a mere 
licensee.

ONT.

II. c. J. 
19)2

(ITT OF 
Hamilton.

The distinction is pointed out by Channell, B., in Holmes v. 
North Eastern II. Co., L.R. 4 Ex. 258, and Beven on Negli­
gence, Canadian ed., p. 452, N 6. Here the license was paid for 
with the intention that the plaintiff on certain days of the week 
should occupy the stall in question where persons coming to the 
market might buy produce from her. There was, therefore, in 
my opinion, a duty owing from the defendants to the plaintiff, 
that the stall should lie tit for the purpose for which it was in­
tended to be used.

In Lax v. Darlington, 5 Ex. D. 28, it was held that the de­
fendants having received toll from the plaintiffs and invited 
them to come to the market with their cattle, a duty was imposed 
upon them to keep the market in a safe condition. Referring to
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the position of the defendants, Brett, L.J., is reported as saying: 
“I cannot doubt myself upon the most ordinary principles of 
law that inasmuch as they received payment for that standing 
(for cattle) they are prima facie under the liability of affording 
a place which is not dangerous for the purpose for which tIn­
payment is made. Bramwell, L.J., agreeing in the judgment 
said : “I am not influenced by the consideration of this being 
a market; it might have been a cattle shed, or a place opened by 
the defendants as a speculation of their own. Market, or no 
market, the ground upon which I proceed is that the defendants 
received the plaintiffs’ money ; they took toll from the plaintiffs, 
and they make a profit; they invite the plaintiffs to come and 
make use of their market for profit to themselves. The defend 
ants are, therefore, liable ; as my brother Brett has said, they are 
bound to have the place in a non-dangerous condition for those 
who come there for any lawful purpose on certain occasions.” It 
was argued that the plaintiffs incurred their loss by their own 
fault, and that the danger was obvious, or that they knew it. 
Bramwell, L.J., said : “If that question had been before us 1 
should have had very great misgivings whether the plaintiffs 
were entitled to recover, because if they knew the danger and 
chose to risk it, it is their own fault ; lhey are volunteers, and 
in my opinion the defendants ought not to have been made 
liable to them in that case.”

Although this was obiter, yet it touches the point upon which 
I have the chief difficulty in the present case. The plaintiff had 
paid for the right of selling her produce in the market. She 
was entitled, I think, to have the stall in a reasonably fit and 
sanitary condition for that purpose. This 1 find it was not, and 
upon the evidence the strong probability is. and I find as a fact, 
that her sickness was caused by this unsanitary condition The 
question then remains, ought the plaintiff to recover, inasmuch 
as she knew of this condition and remained there? Her answer 
to this question in her evidence was that she gave notice of the 
unsanitary conditions to the defendants, who promised from 
time to time to repair tl *m, and this she fully expected they 
would do and so remained on, not realizing her danger.

In the present ease the principal trouble arose from the fact 
that a gutter and down-pipe was clogged, causing an over-flow 
of the water, and also tending to destroy the roof. Under the 
facts in this case, it was. 1 think, clearly the duty of the defen­
dants to make repairs, including this gutter. This, indeed, was 
admitted by the officer in charge of the market place. There was 
no inspection, and apparently no repairs made until they did 
receive notice.

Tlargravcs v. Hartopp, [1895] 1 K.B. 472, has a certain bear-
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ing upon this branch of the case, although that was a case be­
tween landlord and tenant. The plaintiffs were tenants of a 
floor in a building of which the defendants were the landlords. 
A rain-water gutter, in the roof, the possession and control of 
which was retained by the defendants, became stopped up. 
Notice of the stoppage was given by the plaintiffs to the defend­
ants, but the defendants neglected to have the gutter cleared 
out until after the lapse of four or five days from the receipt of 
the notice, and in the meantime the plaintiffs had suffered dam­
age by reason of rain-water having found its way info their 
premises in consequence of the stoppage, it was held that the 
fact of the gutter being under the control of the defendants im­
posed on them a duty to take care that it was not in such a con­
dition as to cause damage to the plaintiffs, and that as they had 
notice of its being stopped up and neglected to clear it out within 
a reasonable time after the receipt of the notice they were guilty 
of a want of due care, and were, consequently, res le for 
the damage done. It was held by the County Court Judge that 
the defendants had never inspected the gutters at any time, 
and under those circumstances he held that the defendants were 
liable for negligence in not periodically inspecting the gutters, 
and in not acting sufficiently quickly after the receipt of the 
plaintiffs’ notice. Lord Alverstone, C.J., is reported as saying: 
“Here the gutter was not demised, and the question is whether 
under those circumstances the jandlord is not under a duty to 
take reasonable care to prevent a gutter which is under his con­
trol from becoming stopped up, whereby damage may happen to 
the occupants of the floors below. I think there is, and that 
there being evidence of a failure to discharge that duty inasmuch 
as the defendants never inspected the gutters and delayed re­
pairs even after receipt of the notice, they are liable for the 
damage which ensued.”

In the present ease whether the plaintiff was lessee or licensee 
it is quite clear from the evidence that the control of the gutter 
and down-pipe did not pass to the plaintiff and that the duty to 
see that it was kept in repair devolves exclusively upon the de­
fendants. The defendants neglected to discharge this duty 
which they owed to the plaintiff, and the injuries complained of 
resulted from such neglect. The action does not arise out of the 
relation of landlord and tenant, or any covenant, express or 
implied, to repair, but it arises by reason of the duty raised 
from the defendants to the plaintiff by the license and payment 
for the right to occupy the stall. In this regard, I think, the 
case is distinguished from the Brown case (Brown v. Trustees of 
Toronto General Hospital, 23 O.R. 599), and I find that the 
plaintiff, under the circumstances, was not guilty of any con­
tributory negligence in respect of the neglect which caused the
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in the case where it is the duty of a tenant to repair, it has been 
held that in case the repairing would he so large as to he
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out of proportion to the tenant’s interest in the premises (as it 
would be in this case), he would not be justified in repairing and 
treating the costs of such repairs as damages : Cole v. Buckle, 18 
U.C.C.P. 28(5. Nor is he, it would seem, in such case bound to
make repairs under the penalty of a denial of a recovery for 
injuries which would have been obviated i icreby : 18 Am. & Eng. 
En eye., 2nd ed., 235.

The fact that the plaintiff continued to occupy the premises 
after she had given notice and while they were unsanitary, was 
not unreasonable under the circumstances, from the fact that 
she was in constant expectancy of the repairs being made, and 
repairs were in fact made some weeks prior to her illness, but so 
negligently done that the premises still continued in an unsani­
tary condition. 1 do not think .such continuance, under the 
circumstances, constituted contributory negligence upon her part. 
She was seriously ill for some weeks, was put to a considerable 
expense and suffered great pain and was otherwis put to loss 
and damages in connection with her business. I assess the dam­
ages at $550 with full costs of the action.

Judgment for plaintiff.

ONT. REX v PILGAR.
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Ontario Court of Appeal. Cairote. Maclarcn, Meredith, and Magee, JJ.A., 
and Lennox, •/. \ovetnber 19, 1912.

Nov. 19
1. .Fcky ($ 11 H—. H) — Bias— Interest — Interrogating jury — Pre­

mature A 'PLICATION.
A request by defendant's counsel, in a criminal trial for arson, made 

ut the opening of the trial, that before the jury was called he would 
like to ask each of the men who are called whether he is interested in 
a certain insurance, company, which interest on his part would have 
made him ineligible to serve, is prematurely made.

2. Jury ( g 11 It—5.r>)—Empanelling — Competency of juror — Chal­
lenge—Time for.

After a jury i** empanelled and sworn it is too late to challenge for

3. Jury ($ II A—40)—Competency of juror—Premature application to
challenge jury—Statement iiy judge not amounting to hk-
FU8AL 01 HIGH i TO CH ALU NGE

Where defendant's counsel, in a criminal action, makes a premature 
application that lie be allowed to interrogate the jury on a question 
involving their eligibility to sit, a ruling hv the judge in these words, 
“We will see when the question arises."’ while it might give rise to a 
wrong impression on the part of counsel that the court would Inter do 
the questioning, does not. however, amount to a refusal of the defend­
ant's right to challenge for cause, where the defendant’s counsel al­
lowed tlie jury to lie sworn before renewing his application.
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4. Appeal i 81 C—2.'»)—Criminal « \svs — Appeal — Other remedy — ONT.
Stated cask. -------

The Ontario Court of Appeal, on a criminal np|x>ul. ha# no juri- C. A.
dietion to intervene in a ease of error or misunderstanding, its juris 1913
diction being limited by section 1014 of the Criminal Code in a stated ——
ease to questions of law; the appl.eation for relief in a ease of error Rex
or misunderstanding being to the Minister of Justice, under see. lojj r.
of the Criminal Code ( IDOti). I'iloar.

The defendant was tried for arson at the Ilalton Sessions Statement 
before the County Court Judge and a jury, and found guilty. The 
Judge reserved two questions for this Court, which, with the 
facts upon which they are based, are set forth by him in Un­
stated ease as follows :—

“At the opening of the trial and after the defendant had 
pleaded ‘not guilty.’ the following conversation took place be­
tween counsel for the defendant and myself :

“Mr. Cameron : Before they call the jury 1 would like to ask 
each of the men who are called whether they are interested in 
the Ilalton Mutual Five Insurance Company. If any of them 
are interested in that company I submit they would not be 
eligible to sit on this jury.

“His Honor ; We will see when the question arises.
“Mr. Cameron: Of course. I cannot tell without asking them.
“The clerk of the Court then proceeded with the calling of the 

jurors. At my request the clerk asked to stand aside several of 
the jurymen who had served on a jury the previous day and 
counsel for the defendant challenged some live jurors peremp­
torily. The jury was empanelled and sworn. The following con­
versation then look place between counsel for the defendant 
and myself. •

“ Mr. Cameron : Would your Honor see if any of the jury are 
interested in the Ilalton Mutual Fire Insurance Company.

“Ills Honor: It is too late, Mr. Cameron ; I was waiting for 
it: that would he a good challenge for cause.

“Exhibit 8 shews that the Ilalton Mutual Fire Insurance 
Company was actively en ■raye I in »> osccuting the Fire Inquest 
in connection with the burning of buildings for the burning of 
which the charge of arson was laid herein and the affidavit of 
John Wilson Elliott shews that some of the jurymen who tried 
the defendant were interested in the Ilalton Mutual Fire Insur­
ance Company.

“I have reserved for the opinion of this Honourable Court 
the following questions:—

“1. Was the request of the defendant’s counsel to examine 
the men called to serve on the jury which was to try the defend­
ant made at the proper time, and at the time when the question 
of their interest in the Ilalton Mutual Fire Insurance Company 
arose!
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“2. Did what took place between counsel for the defendant 
and myself and prior to the empanelling of the jury which 
tried the defendant amount to a refusal of the defendant’s right 
of challenge for cause?”

The questions reserved were answered in the negative, Mere­
dith, J.A., dissenting.

D. 0. Cameron, for the prisoner.
J. It. Cartwright, K.C., for the Crown.

Madare». j.A. Maclarbn. J.A. (after setting out the facts as above) :—There 
is no suggestion that the usual caution was not given to the 
accused by the clerk of the Court before tho jurors were sworn 
in the prescribed formula: “Prisoner, these good men whose 
names you shall hear called are the jurors who are to pass be­
tween our sovereign lord the King and you upon your trial: if, 
therefore, you would challenge them or any of them, you must 
challenge them as the}' come to the book to be sworn, and before 
they are sworn and you shall be heard.” See Arehbold (24th 
ed.), p. 207 ; Taschereau, p. 779.

IIis counsel had no right to interrogate or ask any juror any 
question without challenging him for cause: Archbold, p. 213. 
The first application, if application it can be called, was prema­
ture, as it was made before the jury were called. The second 
was too late, as it was made only after the jury were sworn, 
when the Judge had no power to grant it.

The first question must, therefore, be answered in the 
negative.

As to the second question, I do not see how it can be said that 
what took place between the Judge and counsel before the em­
panelling of the jury can be said to amount to a refusal of the 
defendant’s right to challenge for cause. It was a statement 
that the point would be dealt with when it arose, the Judge ap­
parently being under the impression that counsel would chal­
lenge for cause any juror whom he suspected, but did not know, 
to be a member of the Mutual Insurance Company in question. 
It would appear that counsel misunderstood his Honor’s expres­
sion, “We will see when the question arises,” and interpreted 
the use of the “we” as an intimation that his Honour would do 
the questioning. As counsel did not challenge any juror at the 
proper time it may be that the Judge thought that he knew that 
none of the twelve who were sworn were members of the Mutual 
Insurance Company in question. As 1 have said, I do not think 
it can be construed into a refusal of the right to challenge for 
cause, and in my opinion the second question must also be 
answered in the negative.

By section 1014 of the Criminal Code it is provided that it is 
only questions of law that can be reserved for this Court in a 
stated case, and we must answer them strictly as we understand

ONT.

C. A. 
1913

Rex



8 D.L.R. | Rex v. Pi unit.

the law to be. We have no authority or jurisdiction to intervene 
in a ease of error or misunderstanding. Section 1022 of the 
Code indicates where application for relief should b#> made in 
<iich cases, namely, to the Minister of Justice.

G arrow, and Magee. JJ.A.. concurred.

Meredith, J.A, (dissenting) The formal questions sub­
mitted for the opinion of this Court must be read in connection 
with the rest of the stated case, and must be given a reasonable 
interpretation with a view to meeting the real points of the 
case, and a strictly literal interpretation which would answer 
no useful purpose ought not to be applied to them, if they are 
fairly open to an interpretation which would meet the real 
needs of the ease.

To interpret the questions in this ease ns meaning: is it 
regular to object to a juryman, for cause, before he is called; 
and did the Judge refuse to entertain an objection at the time, 
when the objection ought to have been made, would be to con­
sider the reservation of this ease a futile proceeding and a mere 
waste of time; which 1 am quite sure no one could have meant.

That which the Judge must have desired to know was whe­
ther he had, by his conduct, in any way deprived the prisoner of 
the opportunity to prevent persons disqualified by interest try­
ing him upon the very grave charge made against him, and of 
which the jury found him guilty; if, therefore, the questions 
are capable of an interpretation which will enable this Court to 
consider such real point, and enable it to do justice in the ease, 
they ought to he so understood and acted upon.

Tt is quite clear that counsel for the prisoner was not fam­
iliar with the practice in criminal cases; but he plainly intimat­
ed. at the outset, that he desired to guard against anyone dis­
qualified by interest acting as a juryman ; and in the aeknow- 

I ledgment of that desire, it ought to he needless to say. lie ought 
to have had every reasonable assistance that the Court could 
give.

Then what happened? At the very outset the Judge was 
made aware of a possibility of some of the jurymen being dis­
qualified by personal interest; and upon being made aware of 
that fact said; “We will see when the question arises.” Not: 
“You are premature, you must raise the question at the proper 
time.” Tf he had said that he would probably have been asked 
to snv when the proper time would be; and counsel would have 
raised the question again at the proper time. It would not be 
unreasonable for the prisoner, or for his counsel to rest as­
sured. after the Judge had said, “We will see when the question 
arises.” that the Court would see at the proper time that oppor­
tunity for enquiry ns to disqualification of jurors was afforded

.VI—M II.I..8.
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Having regard to the duty of the Court to take great care that 
the prisoner got a fair triât, what else could the Judge’a answer 
to counsel, obviously unfamiliar with the practice in this r«- 
spect, mean? When the proper time came “we”—whether he 
ineant the Court, or tin* Judge and counsel—did not “see” to it 
and consequently the man was deprived of his right of objection 
to any juror for cause, and so may have been tried by jurors 
disqualified by interest.

What took place deprived the prisoner of the
right of challenge for cause; and that which the Judge said was 
plainly the cause of that deprivation, and so I think it may In- 
said, fairly, that which took place did amount to a substantial 
refusal of the right of challenge for cause. Counsel is not to be 
substituted for prisoner; neither the point, nor the cpiestion, is 
was counsel refused? The point and the question is: Did all that 
took place amount to a refusal of the in challenge? No
one would call it incorrect to say that it amounted to a denial 
of the right; and surely that is equivalent to a refusal in tin- 
sense in what this case is stated for our opinion.

I cannot, hut think and say, that it was plainly the duty 
of the Court under all the circumstances to have taken great 
care that a jury of disinterested jurors only was empanelled 
to wait until it was too late to object, before saying anything, 
may very well have misled the prisoner out of his right, and 
was, in my opinion, an error on the part of the Court as well 
as of counsel.

1 answer the tirst question. No: It is not a question which 
have been reserved, for it is one about which there could 

hi* no reasonable doubt.
And my answer to the second question is: Yes. substantially 
Ami accordingly I would direct a new trial.

unno* j. Lennox, J. : The answers to both quest ions reserved should 
be “No.” But at the same time 1 desire to add. with the great 
est respect, that, in my opinion, it would lmx'e been much more 
satisfactory if the learned County Court Judge, knowing of tin- 
desire and intention of the prisoner’s counsel, had, when tin 
proper time for challenge was reached, then called counsel’s 
attention to the matter, am afforded him an opportunity of 
exercising his undoubted right. 1 am sure the learned trial 
Judge will agree with me that whatever may he the presumption 
as to the prisoner’s guilt or innocence, and whether he is de­
fended with skill and judgment or the reverse, it is always the 
duty of the presiding Judge to see to it that nothing shall pro 
vent the prisoner from having a fair trial and British justice.

C.A.
19IJ

Rex

Meredith, J.A.

Questions answered in the negative, 
Meredith. J.A.. dissenting.
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WOOLMAN v. CUMMER.

Ontario Court of I ///<• <il. liarroic. Maelarm, If. I/. Meredith, amt Ma geo. 
JJ.A.. amt hclly../., ail lioe. X ore in ber 10, 1912.

1. \*HAVLT AMI IIATTFRY I | I—2)—4 OLI ISlG.X WITH IIICYl l.lHT—.IVHTiri- 
CATION UK KM I hl—< IVII. ACTION.

Where tin* ilvf«imlani rilling » bicycle <>n a vit y street violently col 
üilcd with and scrimi'ly injured the pluintilT who wn* crossing the street ; 
ind where it appears (at that there was nothing to prevent the de 
fendant from seeing the plaintitr. (hi that he was in a better position 
to *i*e the plaintitl than was the plaintilT to si*e him. (c) that the 
defendant did see t lie plaintilT long enough Indore the net uni <*ollision 
to warn him; such circumstances diaelose a piiuui fade ease of très 
pass by the defendant and east upon him the onus of proving justiti 
- ation or excuse in an action for mintages.

[Saillrr v. Sou III Staffordshire I'n.. 23 Q.lt.l). 17. referred to.]
- Trespass (g I A—à)—To tiik person—Wiiat coxstitvtes Reckless 

niCYCLIXO ON STREET.

The reckless running of a bicycle on a street resulting in collision 
with and injury to a foot-passenger crossing the street, may eon- 
•titute trespass to the person of the injured party.

3. Eviiif.nck (|11 A—931—Re» ipna i-oouti'R Xkiii.ii.kxce — Par
HI Ml*I IONS IN GENERAL.

The maxim res ipsa loquitur applies to shew a priinri faeir case 
of actionable négligions' on the part of a defendant who while riding 
.1 bicycle on a city %tris*t violently collided with and seriously in 
j il red a foot-passenger who was crossing the street, where it ap 
neared, loi that there was nothing V. prevent the defendant from 
s-s'ing the plaint ill . (lit that he was in a I letter position to see the 
plaintilT than w a- the plaintilT to *,•«• him: (e) that the defendant did 
'<“* the plaintiff long enough lief- re the actual collision to warn him 

Per Harrow. .f.A.i

Appeal by the <t« ndant. «gainst the .iiidgmi-nt of a Divi­
sional Court revers _• a judgment of nonsuit at tin* trial be­
fore Riddell, J.. at a jury, and directing a new trial.

The appeal w lismissed.
/>. L. McCarth»/. K.O., and K. F. Appilln, for the defendant.
•J. (i. Fnrim \ K.O.. for the plaintiff.

(iARROW, J.A. :—On the 2Mth of September. 1911, the plaintiff, 
aged .».) years, was Crossing a street in the city of Hamilton at 
about noon, when lie was run into hv a bicycle upon which the 
defendant was riding, and knocked down and very severely in­
jured. At the time, the plaintiff was crossing the street diagon­
ally. with his hack somewhat turned towards the direction from 
which flic defendant came. There was some evidence that the 
defendant saw the plaintiff immediately lief ore the contact, and 
that he ordered him to get out of the way. There was no 
direct evidence by any eye-witness as to the speed at which the 
defendant was riding, hut it was shewn by his examination for 
discovery put in by the plaintiff at the trial, at what time he 
left his place of business, the distance from there to the place of

1
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collision, and also the time at which the plaintiff left the place 
where he was employed, and the time which he probably con 
Burned in arriving at the place of collision. In his examination 
for discovery, the defendant admitted striking the plaintiff and 
knocking him down.

Under these circumstances, Riddell, J., held that the plain 
tiff had not given any reasonable evidence of negligence, and 
upon this ground withdrew the case from the jury.

The Divisional Court was of a different opinion and directed 
a new trial, against which the defendant now appeals.

The judgments in the Divisional Court were, it is said, orally 
delivered, and all that appears in the appeal I took is in the form 
of a note of what was said, from which it appears that the 
Court was of the opinion that enough had been shewn to place 
the onus upon the defendant, a conclusion with which I entirely 
agree.

The defendant was not approaching directly towards the 
plaintiff, but rather from the opposite direction. It was mid 
day, and so far as appears, there was nothing to prevent the 
defendant from seeing the plaintiff. He was certainly in a 
better position to see the plaintiff than was the plaintiff to see 
him. The evidence indeed shews that the defendant did see the 
plaintiff before the actual collision, long enough at least to 
order him out of the way. These circumstances, even apart from 
the great violence of the collision, seem to me to call, and to 
call rather loudly I would have thought, for justification or ex­
cuse by the defendant rather than for more evidence from the 
plaintiff.

The facts, prima facie at least, indicate a case of trespass, in 
which the element of negligence is not a necessary ingredient : 
see Sadler v. South Staffordekire, eti , Co., 28 Q.B.D. 17 But 
even if it were otherwise, it is in my opinion a case clearly calling 
for the application of the maxim res ipsa loquitur.

I would dismiss the appeal with costs.

Maclaren, and Magee, JJ.A., and Kelly, J.. concurred.

Meredith, J.A. (dissenting in part):—This is another of 
those eases in which the plaintiff’s advisers seem to have chosen 
to leave the facts very much in the dark, entrusting to the jury 
the task of “helping a lame dog over a stile.” It is easy to say 
that further evidence was not procurable ; it is much more diffi­
cult for anyone of ordinary intelligence to give credit to the as 
sertion. It is very difficult to believe that of the good many 
persons who must have seen all that occurred, not one could be 
found to testify as to the facts : of course, it may be that none 
could he found whose testimony would help the plaintiff; and it 
is quite certain that one might have eallcd the plaintiff and have
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compelled him to testify and might have examined him thor­
oughly on all pointa as an adverse witness; and ho have given the 
Court and jury the benefit of a connected story of the whole oc­
currence from one who must know the whole truth of the mat­
ter. Of course, that that course might have given the defen­
dant the last word to the jury—if the case went to the jury— 
ought to he. obviously, no sort of reason for letting the case go 
to the jury without the plaintiff having given any evidence upon 
which reasonable men. acting conscientiously, could find in his 
favour. And. as the plaintiff’s advisers chose to thus leave his 
ease. I have no doubt that the learned trial Judge was right 
in “nonsuiting” him. The onus of proof that the defendant 
was guilty of a breach of some legal duty, which he owed to the 
plaintiff, and that such breach of that duty was the proximate 
cause of the plaintiff’s injury, was upon the plaintiff; and that 
onus was not satisfied in the evidence adduced. It is idle to talk 
of assault or trespass or of res ipsa loquitur ; because the plain­
tiff fared worse in the collision, is no evidence that the defend­
ant was more, or at all, to blame for it; with quite as much rea­
son. or want of reason, the defendant might declaim of assault 
and of trespass and of res ipsa loquitur if lie had happened to 
fare the worse, as. of course, might have been the ease; nor be- 
cause the plaintiff was on foot and the defendant on a bicycle; 
the bicycle was not invading a footpath, the pedestrian was step­
ping, or had stepped, into the horse road where bicycles had a 
right to be. and which was stepped into with a knowledge that, 
at that hour of the day—the dinner hour—it was very likely 
that bicycles, automobiles, street cars, horses and waggons and 
other vehicular traffic would be rapidly passing in any one or 
more of the four directions the intersection of the streets pro­
vided for all such traffic.

Negligence must, therefore. Is* proved; and where was there 
any proof of it? Accidents may happen without actionable neg 
ligenee on the part of anyone; this accident might have hap­
pened in that way; or it might have been caused by the negli­
gence of the plaintiff or by the negligence of the defendant : 
hut again in what is there any proof of it?

It was said, for the plaintiff, in the fact that the defendant 
was proceeding at an excessive rate of speed; but, as the trial 
Judge plainly pointed out, that argument assumes the fact of 
excessive speed, which has not been proved; evidence of ex­
cessive speed at or near the place of collision is entirely absent, 
and having regard to police supervision as well as of every rea­
sonable man’s care to avoid injury to himself as well as to others, 
«night to have been unlikely in this busy spot at that busy hour; 
but, in any case, if a fact, it has not been proved nor is there any 
such evidence in the fact that the defendant’s bicycle ran on
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ONT. ten or twelve feet after the collision and before the defendant
C. A. dismounted. The blow was merely a glancing one, the shoulders 

of the two men only coming in contact. Nor does the fact that

Wool man
the plaintiff was thrown down and sustained a severe injury 
to one of his eyes prove it; the fall on the hard pavement, how 
ever that fall may have been caused, might be enough to cause

Mwdith. J.A.
all the injury and more. Nor is there any evidence of negli 
gence or wilful injury, in the words it is said the defendant soin 
time after the accident admitted having made use of at the tine 
of the accident ; either they would indicate that the plaintiff was 
in the wrong. A rider about to negligently run down a pedes 
trian does not generally add insult to injury; such, “exprès 
sions” as those said to have been used are more likely to conic 
from one in danger by such invasion. Nor in the statement said 
to have lieen also made by the defendant, some time after tin- 
accident. that it was a case of either going into the man or go­
ing into a street car; there was no statement that the defend 
ant had a deliberate choice of the ohe or other and chose tin­
man; but if there had been it would all come back to the ques­
tion: Whose fault was it that put the defendant in that pre­
dicament? For there is no law that requires a man to run into 
street ear, ami possibly break his own neck, rather than run 
into the man who has negligently got in his way and forced tin- 
choice upon him.

It all comes back to the question of negligence on the part 
of the defendant, proximately causing the accident, of which 
there is really none. Looking at the plaintiff’s story only it 
would appear as if the collision had happened just after he had 
stepped off the sidewalk to cross diagonally this much used in 
tersection of two main horse roads, at the busiest hour of tin- 
day. If the accident so happened then the plaintiff would 
seem to W blamable for stepping off a place of safety into i 
place of danger without seeing, or if seeing, without heeding, tin- 
bicycle rider then almost upon him. And in any case the plain 
tiff—blind in one eye—was not adopting a very cautious method 
in crossing at such a place and time diagonally and so exposim: 
himself to the traffic which might be going in four different dir 
eetions. instead of crossing each of the streets separately at 
right angles and upon the crossings made for pedestrians in 
line with the sidewalks and so coming in contact with vehicular 
traffic in two ways only on each street, and each of such two 
ways separately so as to need to look out for danger in one dir­
ection at a time only. As I have said, the aeeident did not hap 
pen upon a footpath, but did happen upon a horse road which 
ought to have been approached and crossed by a pedestrian with 
great care. To step off the sidewalk into the horse road im­
mediately in front of an on-coming bicycle, in the broad day
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light does not seem to mi* to savour of great caution even if 
dinner-time hunger impel one to back and short-cuts. But it 
may be that the plaintiff was not so near the sidewalk as his 
evidence indicates when the collision took place. The scraps 
rend from the testimony of the defendant, taken upon his ex 
amination for discovery, in the first place indicate that he was 
“Just as I came about to the corner, the sidewalk on the north 
corner. 1 just saw a man come out from among the people there, 
his head was turned towards me, walking towards me. and I 
struck him on the right shoulder.” Further on lie says that 
the plaintiff was not more than a foot and a half from the west 
rail ; hut there is nothing to shew how far the west rail was from 
the sidewalk. And this is but an instance of the hopelessly un­
certain state in which the plaintiff has chosen to brave his case, 
rather than give to the Court and jury all the light he could 
upon it.

It would be obviously al>surd to treat the ease -as it was 
contended for the plaintiff it might la* treated—as if it were 
one of a person on a bicycle, or other vehicle, overtaking and 
passing a pedestrian, where he had a right to. or might reason­
ably be, going in the same direetion. as for instance a footpath 
on which both had a right to travel, as the case, l/i/rr* v. Hinds, 
ti!) N.W. Rep. 156. was; and to which the statute-law of this pro­
vince is applicable.

But, though I think the nonsuit was quite right. I also 
think that the case is one in which a new trial may well he 
granted, as an indulgence. It is quite clear that the ease has 
not been fully developed ; that the plaintiff may possibly have a 
good cause of action ; and he has unquestionably sustained a 
very serious injury ; so that, though the mistrial is the fault of 
his advisers altogether, he may, I think, not unjustly, he given 
another chance; but it ought to be on the usual terms only.

A ft/uni dismiss» d.

EVERLY v. DUNKLEY

Onlurio Hi visional Court, Clutc, Riddell, ami Sul her laud, JJ.
Xoreniber 29. 1012.

1 Basks (6 IV A 1—un—Dkihsitk—<'iiax<>ixu account to joint av 
CIH*XT—SlTKKIt IKXVY UK NOTIl'K TO MAKE CIIANOK.

A written notice to a hank hy a «le|m*itor to mi “arrange"’ the 
latter’)* waving* deposit account (then 'funding in her own none) 
in the name of the depositor’ll daughter that the latter can draw 
the money, iw not <*ullicicnt authority to the hank to transfer the 
deposit to the joint account of the mother and daughter withdrawable 
hy either with right of aurvitorship.

fR vertu v. hunkleif, ,> D.L.R. 854. affirmed.|
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ONT. 2. <îift (8J—7)—Bank deposit in name of motiiek—Notice to bank 
—-Joint account—Absence of intention to make uift.

D. C.
ie u

Where one wlio lm- a sum of money on deposit in the savings de­
partment of a bank, being ill in the hospital, signs a written mem 
orandum instructing the bank to arrange her money in her daughter's

Evehlt
r.

name so that she can draw it. which she hands to her daughter to 
take to the bank, saying. “If anything should happen to me in the 
hospital, take my money and my furniture and do the best you can 
with it," and requesting the daughter to pay her funeral expense-, 
and the bank thereu|*on changes the heading of the account so a- 
to make it appear as a joint account in the name of the mother and 
daughter, and the deposit Imok remains in the mother's possession 
until her death, and there is no evidence of any intention of the 
mother to do more than make an arrangement by which, for con 
venience, the daughter could draw the money, the daughter has no 
right to the money at her mother's death, either by survivorship or 
otherwise.

[Ever!y \. Dunkley, 5 D.L.R. 8f>4. aflirmed; Re Ryan. 32 O.R. 224. 
and Bckwent \ Roetler, 21 O.L.R. 112, distinguishea; Hill v. Hill, 8 
o.l..1:. 7 V. -!>•" i ill} referred to.]

Statement Appeal by the defendants from the judgment of Kelly, J.. 
reported, Evevly v. Dunkley, 5 D.L.R. 854. 3 O.W.X. 1607. where 
the facts are set out.

The appeal was dismissed.
0. L. Lewis, K.C., for the appellant.
M. Tlouslon, for the respondent.

(’lute, J. :—The plaintiff, as the executor of Elizabeth Kenny, 
deceased, brings this action to recover $542.17 from the defend­
ant Esther Dunkley, and the Canadian Bank of Commerce. This 
sum stood to the credit of the testatrix, Elizabeth Kenny, in the 
(’anadian Bank of Commerce at the time of her death, which 
occurred on the 27th February, 1912.

On the 9th March, 1912, the defendant, Esther Dunkley, with­
drew this sum from the bank and placed the same to her own 
credit in the same bank, and now claims it as her own.

The circumstances under which this claim is made, are as 
follows : The testatrix, Elizabeth Kenny, being ill. gave to her 
daughter, Esther Dunkley, a memorandum in writing in the 
following words : “Arrange my money in Esther Dunkley’s name 
so she can draw it. Elizabeth Kenny. Chatham, August 18th. 
1911.” It is not disputed, as the evidence shews, that this
was intended for the local agent of the Canadian Bank of Com­
merce, at Chatham. This instrument was taken to the bank, and 
on the 26th August, 1911, the defendant, Esther Dunkley, drew 
from the bank $5 and gave a receipt therefor in her own name, 
the money being in the Savings Bank Department. On Septem 
her 2nd, 1911, Elizabeth Kenny drew $5 from the bank, signing 
her own name to the receipt, and on the 29th October a further 
sum of $35, signing her own name to the receipt.

On the 9th March, 1911, the defendant, Esther Dunkley, had 
the whole amount placed to her credit by signing a receipt there­
for to the bank. The defendant claims this money upon two
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grounds : First, that there was a verbal trust declared in her 
favour by her father, whereby she was to receive certain moneys, 
of which this formed a part, after her mother’s death. The trial 
Judge has found against this claim, and I think justly so. The 
evidence falls far short, in my opinion, of creating a trust in 
lier favour.

A further claim is made that the late Elizabeth Kenny auth­
orised a joint account, and upon her death the right to the money 
in the bank survived to Esther Dunkley. The memorandum 
above referred to was signed by Elizabeth Kenny while in the 
hospital; that on the day it was signed she (Esther Dunkley 
took it to the bank, and on its being presented to the accountant 
at the bank he changed the heading of the deposit account so 
as to read as follows: “Made joint account August 18th. 1911. 
Elizabeth Kenny and Esther Dunkley. or either.” after which 
she says she returned to her mother and told her that, either of 
them could draw it. and that the mother was satisfied. The 
deposit book remained in the possession of the deceased until 
the time of her death.

Esther Dunkley described the conversation which took place 
between her mother and herself in this way: “She.” meaning 
the mother, “said: ‘I want you to take my money and do the 
best you can with it.’ I said. ‘ I could not cheque your money 
without you gave me some authority to do it.’ She said. ‘You 
get a pen and ink.’ I got it. and she started to write, and then 
she said. ‘No. you write it’: and 1 wrote it. and read it over 
and she signed it.” This refers to the memorandum on which 
the agent of the bank acted in changing the account. She says 
that she read it aloud to her mother and her mother said it was 
all right, and signed it. She further says : “She told me to 
take it to the Hank of Commerce and have it arranged in the 
bank so that I could draw her money or she could, and I took 
it.” She then took it to the bank. The manager not being in 
she told a Mr. Watson, accountant in the hank, that “my mother 
gave me this and wanted me to have her money arranged in the 
bank so I could draw it: and he took the paper and read ;t. 
and he said he made it a joint account so that I could draw it or 
my mother could.” She then returned to the hospital and told 
her mother it was all right. The paper was all right and that 
it made a joint account : that she (the mother) could draw it or 
I could draw it, and that if anything happened to her T could 
draw it all. and the mother said it was all right.

The first question is whether the money became the joint pro­
perty of the mother and daughter during the mother’s life-time? 
What is the meaning of the words. “Arrange my money in 
Esther Dunkley’s name so she can draw it?” Draw whose 
money? Plainly, I think the mother’s money, the intention being 
that the mother desired her money in the bank to be so placed 
that the daughter could draw it instead of the mother drawing

ONT.
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Dunkley.
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ONT. it. There is no indication or hint of intention to make a gift
D. C.
101J

of the whole or any part to the daughter. The trial Judge says : 
“The present ease is not one where the money became the pro­

Kvkbiv
perty of the mother and daughter jointly. It was the mother’s, 
and though the memorandum authorised it being placed in the

Dunklky. daughter’s name so that she could draw it, it remained the pro­

■

perty of the mother, the daughter’s power or rights being limited 
to the power to draw,” and he finds that there was no intention 
on the part of the mother to make the daughter part owner of the 
money or to give it to her by survivorship.. The money continued 
to belong to the mother, and on her death it became a part of 
her estate.

In lit liyan, 32 O.R. 224, the husband deposited money with 
a savings company and caused an account to be opened in the 
name of himself and his wife jointly “to he drawn by either or 
in the event of the death of either to be drawn by the survivor," 
and it appeared by the evidence uncontradicted that money of 
the wife went into the account and that both drew from it indis­
criminately. It was there held that she was entitled as survivor 
to the whole fund.

The present case, I think, is distinguishable in this, that here 
no part of the daughter’s money went into the account. The 
mother retained the deposit l>ook. She did not authorize, as 
far as the evidence shews, a joint account; that tin- money 
should be so placed that her daughter might draw it, but it was 
the mother’s money that she was to draw. It is true, that the 
daughter states that on her return to her mother she told her 
that it was placed to their joint account, and the mother said it 
was all right, but the trial Judge has not accepted the accuracy 
of her statement in this regard.

In Hill v. Ilill. 8 O.L.R. 710, the plaintiff's father owned 
$400 on deposit in the bank to his credit. He procured a bank 
deposit receipt for this amount “payable to William Hill, senior, 
and John R. Hill, his son, or either, or the survivor.” The un 
derstanding between father and son was that the money shonld 
remain subject to the fathers control and disposition while liv­
ing and that whatever should be left at bis death should then be 
long to the son. The father’s request to the bank manager was. 
to fix the money so that his son John would get it when he was 
done with it. The father told his son that he wanted him to 
get the money when he was gone. He, however, retained the 
deposit receipt in his own possession, and it was found among 
his papers at the time of his death. The trial Judge in giving 
judgment said that if the deposit receipt stood unexplained so 
that it might be treated as evidencing the substance of the trans 
action, the plaintitf’s contention might he sustained upon the 
authority of such cases as Paynt v. Marshall (1889), 18 O.R 
488, and Ht liyan (1900), 32 O.R. 224. Rut he found as a fact
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that the purpose of the father was by the means there employed 
to make a pift to his son in its nature testamentary, ami as such 
it could only he made effectually by an instrument duly executed 
as a will.

it appears to me that that is the effect of what took 
place here, that there was no intention to make a pre­
sent pift of any part of the property in the money so on de­
posit, to the defendant, the intention from the whole evidence 
heinp to authorise her, during her mother’s lifetime, to draw 
from the bank such sums as might be required, and that probably 
it was her intention that after her death the daughter should have 
the balance. în Schwent v. Roettcr, 21 O.L.R. 112, Tliil v. Hill 
is distinguished, it heinp held that in the circumstances disclosed 
in the Schwent case, the money was during the joint lives joint 
property with right of survivorship. Of this the plaintiff was 
not able to satisfy the trial .Fudge, and upon the whole ease I 
agree in the result at which he arrived.

The appeal should be dismissed with easts.

H4U
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Riddkll, J.:- It was argued, however, that as Mrs. Dunkley 
swore that being told at the bank that the money was to be put 
to the joint account of herself and her mother, that she reported 
this to her mother and her mother said that was all right, etc., 
the mother must be taken to have ratified the act of her daughter 
in having the amount* put to a joint account ; and consequently 
whatever the effect of the writing of August 18th there was a 
placing by the mother of file money to joint account.

If this did take place it would perhaps he hard to resist the 
conclusion desired : but the learned trial Judge does not find 
that what is alleged did take place in fact. lie finds that the 
daughter “returned to her mother and told her that either of them 
could draw it and that the mother was satisfied.” As my learned 
brother did not specifically find that what is alleged as taking 
place about a joint account. I have thought it well to see Mr. 
Justice Kelly in the matter, and he informs me that he did not 
believe the statement of Mrs. Dunkley first above referred to.

We are therefore to take the facts as found by the learned 
trial Judge (on this point) as the only faets in the ease, and all 
question of ratification is consequently removed.

Much of the argument addressed to us on behalf of the ap­
pellant was based upon the proposition that the bank was a 
trustee. But since the case of Foley v. Hill, 2 II.L.O. 3fi, the 
relationship of banker and customer has uniformly been held to 
be not that of trustee and cestui que trust but that of debtor 
and creditor. There is nothing sacred in the position of banker, 
he sells the use of money—nor is there anything abstruse or re­
condite in his relation to bis depositor—he is an ordinary debtor.

The bank in this case took Mrs. Kenny’s money on the im­
plied agreement to return that to her or her personal represen-
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tatives when called on so to do. They have paid it to another— 
they must justify their action.

I am of opinion that the document of August 18th, 1911, 
has a plain meaning -that it is a direction to the bank to place 
the customer’s money in such a condition as that Esther Dunk 
ley can draw it—and that only. There is no gift of the money 
to the daughter; if that had been the case there would have been 
no necessity of directing an arrangement that she might draw. 
There is no authority to place the money in a joint account in 
such a way that the survivor should have all. No objection could 
be taken to the opening of an account protected in such a way 
that while the daughter might draw during the lifetime of her 
mother, her authority would then cease—if this further consi 
deration were borne in mind that the mother might at any time 
cancel the arrangement and revoke the authority of her daugh­
ter.

It seems to me that the last consideration is fatal to any 
claim by the hank to create a “joint account’* with all legal 
consequences. Must it not he perfectly plain that this document 
docs not prevent the customer at any time revoking the authority 
to her daughter—and resuming sole control? If so, how can 
such an account be properly opened ? An account giving the 
daughter a vested interest in any part of the fund in existence 
at the time of her mother’s death. In my opinion the document 
is nothing but an authorization to the bank to arrange matters 
in such a way as that the old woman would not herself be forced 
to sign cheques, etc., etc.

Had 1 been of a different opinion I should not have been 
satisfied to give the hank judgment without further evidence 
concerning the circumstances of Mrs. Everlv’s visit to the bank

Mrs. Everlv asked the manager in reference to Mrs Kenny’s 
account if anyone could draw it in case of her death, fhe man 
ager told her: “Nobody can draw another person’s money ex­
cept her executor or whoever appoint.” The manager says that 
he looked upon this as a hypothetical question—in a sense that 
is true, but the question was asked about a definite existing, and 
by no means hypothetical, fund in his bank, and it was as 1 
think his duty to find out the exact situation of that fund and 
answer accurately any question put to him in reference thereto 
by any one who had the right to ask it.

Rut I do not think that there is any need to find out all the 
circumstances of this transaction.

There is nothing in any of the objections urged against the 
judgment appealed from, in my opinion, and the appeal should 
he dismissed with costs.

Sutherland, J. Sutherland, J„ agreed with the judgment of Riddell, J.

-

Appeal dismissed.
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NEWBERRY (defendant, appeUant) v. LANOAN, et al. CAN.
(plaintiffs, respondents).

Supreme Court of Camilla, Sir Charhs Fitzpatrick, C.J., and Davits.
Idinijton, Duff, Anglin, and Brodeur, ,1.1. October 29, 1912.

1. SPECIFIC PERFORMANCE , » 1 B—30)—b.U.k ok LAND—FAILURE To PAY Oct. 26.
PURCHASE MONEY —REFUSAL TO ANSWER REQUISITION ON TITLE.

Specific performance may lie granted of a von tract for the sale of 
land at the suit of a purchaser who tailed to pay the purchase price 
when due, though time was made of the essence of the contract in that 
regard, where it appeared that the vendor «ho, to the knowledge of the 
purchaser, was merely a holder of an agreement for the purchase of the 
land from the owner, refused a request for inspection of such agree­
ment, anil ignored a subsequent demand for a solicitor’s abstract, of 
title, both the request and demand Wing made by the purchaser Wfore 
the first instalment of the purchase price was due.
|Lanpan v. Newberry, 2 D.L.R. 298, affirmed; Cushing v. Knight,

« D.L.R. 820, 40 ('an. S.C.R. 555. distinguished.)
2. Contracts ($11 1) 2—174)—Vendor mf.lli.nu land—Title under an

AUREEMENT—PURCHASER’s RIGHT TO INSPECT AGREEMENT.

A person contracting to buy land from one he knows to be merely a 
holder of an agreement for its purchase, is entitled to an inspection of 
such an agreement Wfore he pays any part of the purchase price and 
the vendor has no power to cancel the agreement upon a failure of the 
purchaser to pay the first instalment of the purchase price when due 
where he has refused the other’s request for such inspection and 
ignored the further demand, on the latter’s part, for a solicitor’s 
abstract of title both made before any part of the purchase price was 
due, even though time was made of the essence of the contract as far 
as the payment of the purchase price was concerned.

[I.angan V. Vetcherry. 2 D.L.R. 298, affirmed; Cushing v. Knight,
6 D.L.R. 820, 40 (’an. S.C.R. 555, distinguished.]

3. Vendor and purchaser ($ IC—18)—Torrens title without absolute
CERTIFICATE—DEMAND FOR SOLICITOR *8 ABSTRACT.

Where there is no stipulation, either express or implied, to the 
contrary, in an agreement for the sale of land held under Torrens title 
system of registration in British Columbia, upon a certificate of title 
which is for less than the absolute and indefeasible title, the Knglish 
rule of law requiring the vendor to furnish a solicitor’s abstract of 
title to the purchaser if demanded, will apply. (Dictum, per DufT, J.)

| Brewer v. Broad word, 22 Ch.D. 10:>, followed.]

Appeal from the judgment of the Court of Appeal for British Statement 
Columbia, fjongan v. Newberry, 2 D.L.R. 298, 17 B.C.R. 88. re­
versing the judgment of Clement. J., at the trial, and main­
taining the plaintiff’s action for specific performance with costs.

The agreement in question was contained in two receipts, that 
respecting one of the parcels being ns follows : -

Vancouver, B.C., Nov. 18th, 1910.
Received from W. B. Ryan the sum of $500 (five hundred dollars),

Wing deposit on account of purchase of 13.79 acres, lot (15) fifteen, 
block 15, subdivision 463, Coquitlam, for the sum of $4.83u, on the 
following terms: $500 cash,- $2,330 on January 1st, 1911. Balance will 
assign my agreement Wakefield to myself. The deferred payments to 
War interest at the rate of 7% per annum until paid. Net, no com­
mission. Time is the essence of this agreement, and unies*, payments
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with interest are punvtmillv mm le at the time or times appointed, this 
sale shall be (at the option of the vendor) absolutely eaneelled or 
rescinded, and all money paid on account thereof forfeited to the 
vendor as and for liquidated and ascertained damages. Cost of con 
voyance, **. to be paid by the purchaser. This receipt is given by the 
undersigned as agent, and subject to the owner's confirmation.

F. M. Nr.W BERRY,

The receipt affecting the other parcel was framed in similar 
terms, with the exception that it was signed by F. M. Newberrx 
as “agent for owner.”

Wall-act Nesbitt, K.C., and •/. Sutherland Much ay, for the 
appellant, cited Kintrea v. Preston, 25 L.J. Ex. 287; Phipps v 
Child, IOC R.R. 496; Dart, “Vendors and Purchasers.” 7th ed.. 
315 ; Brooke v. Car rod, 2 De(4. & J. 62: Lord Ranelagh v. Melton. 
2 Drew. & 8m. 278; 21 Am. & Eng. Ency. of Law, vo. “Option.”

Boil well, K.C.. for the respondents, cited Armour on Titles. 
3rd ed., 4; Townend v. Graham, 6 B.C.R. 539: Cameron v. Car­
ter, 9 O.R. 427. per Boyd, C.J., at 431 ; McDonald v. Murray, 
11 A.R. (Ont.) 101 ; Ogilvie v. Fol jambe, 3 Mer. 53, per tirant. 
J., at 64 ; Sauter v. Drake, 5 B. & Ad. 992. EU is v. Rogers, 29 
Ch.l). 661. per Cotton, L.J., at 670; Dot d. Cray v. Stanion, 
1 M. & \Y. 695, per Parke, B., at 701 : Armstrong v. Nason, 25 
Can. 8.C.R. 263, per Strong, C.J.. at 268 : Brewer v. Broad word, 
22 Cli.D. 105. per Fry..)., at 107 ; Boast cad v. Warwick, 12 O.R. 
488 ; t pperton v. Nicholson, 6 Ch. App. 436, per dames. L.J., at 
443 ; Foster v. Anderson, 16 O.L.R. 565, per Moms, C.J.. at 570. 
and in the Court below. 15 O.L.R. 362. per Boyd, ( at 370 
and 372. per Anglin, .1., at 574; Cud-ney v. Girts, 20 O.R. 500.

Sir Charles Fitzpatrick, C.J. :—I do not entertain any 
doubt ; this appeal should he dismissed with costs.

There are two tracts of land in question, and the agreements 
are identical in terms, except as to the description of the property 
There can he no doubt on the evidence that the appellant’s offer 
to sell was accepted by Ryan, and that acceptance made the offer 
an agreement inter partes for the sale and purchase of the tracts 
of land described in it. The appellant front that moment had a 
right of action to recover the purchase price and his correspond 
ing obligation to deliver tin* things sold arose then It seems to 
me also clear, on the authorities to which we are referred, that 
it. was incumbent on the vendor to disclose his title before dr 
manding payment, and the purchaser, therefore, was justified in 
his request that this title should be produced before paying the 
purchase price or any portion of it. If there was any failure on 
the part of the purchaser to pay within the stipulated delay, it 
was caused by the wrongful refusal of the appellant to shew his 
title. I accept the reasons of the Judges in the Court of Appeal.
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Davies, J.:—This was an action for specific performance of 
an agreement for the sale of land from appellant to respondents. 
The trial Judge dismissed the plaintiffs' action on the ground 
that they had failed to make payment of the instalment of the 
purchase money on the day provided hv the contract: that there 
was no default on the defendant vendor's part excusing such 
failure, and that time was expressly made the essence of the con

The Court of Appeal for British Columbia reversed this judg 
ment, holding, amongst other things, that there was default on 
the defendant’s part in refusing to produce for inspection the 
agreements under which lie held the land lie agreed to sell, and 
that this default excused the plaintiffs from the payment of the 
instalment of the purchase money on the day named.

The question was raised as to the nature and character of the 
defendant’s interest in the land which the agreement professed 
to sell. At any rate, one thing is sure, and that is that the plain 
tiffs bought and the defendant sold all the title and interest 
which the latter held in the land I am of opinion that the plain­
tiffs were entitled to inspection of such agreements or evidence 
of title as the defendant had before they could he called upon to 
pay the instalment in question.

'I’llis inspection, although a>ked for by the plaintiffs a rea­
sonable time before the instalment fell due. was refused by de 
fendant. The defendant thus put himself in default, and his 
refusal to produce his agreements under which he claimed title 
excused the plaintiffs from tendering payment of the instalment 
on the day named.

The defendant, appellant, relied upon ('ushint/ v. A*niyltl, 
<i D.Ij.H. 820. 40 Can. S.C.K. Ô.V». lately decided in this Court. 
That case was a very different one from the present and turned 
entirely upon the terms of the agreement there in question, the 
construction of which we held demanded the payment of the 
instalment of the purchase money contemporaneously with, if 
not before, the execution of the written contract by I lie vendors, 
and that, there having been default in such payment, the obli 
gat ion on the vendor's part to sell and convey the lands had not 
lieen created.

Assuming, therefore, that the contention of the appellant's 
counsel was correct. and that Newberry only agreed to sell what 
ever rights he had in the lands under his agreement with those 
from whom lie bought. I think lie was bound to grant inspection 
of these agreements to the plaintiffs before requiring payment by 
them of the substantial instalment of the purchase money, and. 
having refused to do so, put himself in default and was not in 
a position to take advantage of the non-payment b\ the pur­
chasers of the instalment and to cancel the agreement for such 
default.

The appeal should be dismissed with costs.
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Mlngton, J.

Iuinoton, J. : The contention that the contracts here in ques­
tion were mere options to purchase is hardly tenable in face of 
the express terms of the receipts evidencing same. The relation 
of vendor and purchaser was created between the parties thereto 
in each ease by the payment of the deposit and the delivery of 
the receipt fully in accord with the conversation had between, 
and fully disclosing the purposes of the parties. The vendor 
became absolutely hound to sell. The vendee might, in law. have 
set up against him the Statute of Frauds. If the vendee had 
chosen to forfeit the money paid and so plead that statute, if 
sued on his contract, the vendor was hclp'u-w.

In a colloquial sense descriptive of that situation it may, 
therefore, be that the parties who referred to these contracts as 
options were not far astray. But. in the strict, technical sense, 
in law. of what an option means, as illustrated in the cases appel 
lant’s counsel referred to. such is not the nature of either of the 
transactions in question : hut that of a selling and buying of an 
interest in real estate. The nature of the interest so sold is here 
quite immaterial, for the title asked to he shewn was that which 
the vendor had.

The appellant saw fit to maintain silence, when applied to 
by those entitled to claim, on behalf of the respondents, his 
attention to a request to shew title. lie chose to ignore what 
common courtesy and a straightforward mode of dealing required 
at his hands.

I think he must take the consequence of failure in these re­
gards and abide by the judgment of the Court of Appeal.

This appeal should In* dismissed with costs.
Duff, J. :—The appeal is from the judgment of the Court 

of Appeal for British Columbia in an action for specific per­
formance of two agreements entered into between the appellant, 
Newberry, and the respondent, Ryan, relating to two separate 
parcels of land, one parcel being part of district lot 382, group 
1. New Westminster district, and the other part of lot 403 in the 
same group. The first of these pan-els is referred to us the 
"Kendall” and the second as the * * Wakefield lot. The two 
agreements were entered into on the same day. The terms of 
the first (relating to the “Kendall” parcel) were set out in a 
receipt for the first instalment of the purchase money given hv 
Ryan to Newberry, which reads as follows:-

Interim Receipt. Vancouver, B.C., Nov. lsth, 191U.
Received from W. B. Ryan the sum of $500 (live hundred dollars), 

being deposit on account of purchase of dist. lot U82. westerly 54 7/100 
block. Coquitlam, subdivision ... for the sum of $10,940, on the 
following terms : $500 cash, balance, *5,440 in January, 1911, balance 
will assign my agreement Kendall to myself. The deferred payments 
to lieur interest at the rate of 7 per cent. |*er annum until paid. Net. 
No commission.
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Time If the essence of this agreement, and unless payments with 
interest nre punctually made at the times appointed, this sale shall be 
(at the option of the vendor) absolutely cancelled or rescinded, and 
all money paid on account hereof forfeited to the vendor as and for 
liquidated and ascertained damages. Cost of conveyance, $3, to he 
paid by tho purchaser. This receipt is given by the undersigned as 
agent and subject to the owner’s confirmation.

$300.00. P, M. Newberry,
A fit nt for owner.

The same amount ($500) whn also paid a* a first instalment 
for the purchase of the “ Wakefield” parcel, and a receipt given 
identical in terms with that set out, except as to the price and 
the description of the property.

The instalments of purchase money which became respectively 
under these agreements on the 1st of January, 1911. 

were not paid. The appellant, thereupon, notified the re> 
cuts that because of their failure to make these payments h • 
would treat the agreements us having come to an end; and, on 
the i:ith of January, the respondents commenced their action. 
The position taken by the respondents was this: They said that 
it was the duty of the appellant, to disclose Ins title to the prop­
erty lie had undertaken to sell, that the provision rei|uiring pay­
ment of an instalment of the purchase money on the 1st of Janu­
ary, though absolute in form, must be read as subject to the 
implied condition that the vendor must first perform his obliga­
tion to satisfy the reasonable demands of the purchaser with 
respect to disclosure of title, and this the vendor had refused 
to do.

The first question is: XVhnt was the vendor's duty in respect 
of the disclosure of titleÎ The appellant contends that the 
agreements in question created options to purchase merely. The 
appellant, it is said, " If in each case, in consideration
of the cash payment of $500, to an offer in terms of the receipt 
which was irrevocable up to the 1st of January, and which, in 
the meantime, could be accepted in one way only, namely, bv 
the payment of the sum stipulated in their receipt to bo paid on 
that date. If this were truly the nature of the contract lie tween 
the parties—that the relation of vendor and purchaser was not 
to Ik? constituted until the January' payment should be made- 
then no obligation to disclose his title would, of course, rest upon 
the appellant until that payment had been made. But the lan­
guage of the instrument manifestly cannot be reconciled with 
any such view of the character of the bargain; and the learned 
trial Judge has explicitly found that “the agreements were that 
the defendant sold and Ryan bought the propertiea for a certain 
sum.”

Then it is said that the subject-matter of the purchases was 
not the fee t' in the parcels respectively deacrilied in the
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appellant. It was, in point of fact, understood by both parties 
at the time of the transactions in question that the appellant 
was not the holder of the fee in either parcel, hut that, in respect

Newberry

IjANOAN.
of one of them, he had an agreement for tin- purchase* of it with 
one Kendall, whose name appears in the1 receipt transcribed 
above, and. in respeeit of tile» other, with one Wakefield. In my
view it is not necessary to decide, ami I do not commit myself 
to any opinion upon the question whether or not the documents, 
read by the light of the facts in evidence, justify the conclusion 
that the subject-matter of the transactions was not the land, but 
these agreements for the sale of the land. There is, certainly, 
not ai little to In* said for the view that the parties were buying 
and selling the fee simple in the land; but I will asMime that the 
other view, which is the view of the learned trial Judge, is the 
better one. What, then, in this view of these transactions, was 
the obligation of the vendor in respect of disclosing his title! If 
the law of British Columbia touching this matter is the law of 
England, then the rule to Ik* applied seems to be stated by an 
eminent equity Judge (Pry. J., in Brewer v. Broad in ird, *2*2 Ch. 
I). 105, at 107 in this passage;—

The llmt inquiry in, whnt in the »l»ligntion of » pcr'ou who nym- 
to '•*•11 an agreement to leiihv? It may Ik* shewn either from the 
rounding eirniniBtanves or by direct evidence that the intention of the 
agreement in to sell only sneh interest, if any, ns the vendor mny hnxe; 
ami, in sneh n ease as that, the purchaser lias no right to require a title 
to lie shewn by the vendor; but, in the absence of such evidence, the 
view which 1 take of such an agreement is that it requires the vendor 
to shew that he has n title to n valid agreement. The law of Kngl:>ml 
in tho case of a sale of land in fee simple requires the vendor to shew 
that he has the fee simple of the land. In the case of a sale of a 
lease, it requires the vendor to shew that lie has a valid title to the 
lease or to the term grunted by the lease. Likewise, in the case of an 
agreement to lease, 1 hold that the vendor is l>ound to shew that there 
is » subsisting valid agreement to lease.
Assuming that these Agreements were the subject-matter of 

the respondent’s purchase, the respondents were then entitled to 
have valid and subsisting agreements for the sale of these parcels 
by the vendors vested in them, on the 1st of January, on payment 
of the stipulated sums. And they were entitled to something 
more; they were entitled, in each case, to have an agreement 
vested in them under which the sums remaining at that date to 
be paid to the original vendor should not exceed the residue of 
the purchase money stipulated for in the agreement between the 
appellant and Kyan after the payment to the appellant of the 
January instalment. It was, consequently, their right to have it 
shewn, within a reasonable time before the 1st of January, that 
the appellant was in a position to discharge his obligation in that 
respect. As 1 will presently explain more 'fully, I think the
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evidence shews that the appellant refused to make any disclosure 
whatever ; but another question of law must first he disposed of. 
The learned trial Judge took the view that the law of England 
(with regard to this matter of the obligation of the vendor of 
laud under an open contract to disclose his title > is not, in its 
entirety, the law of British Columbia, and that there was. in this 
ease, no duty on the part of the vendor to furnish the informa­
tion demanded by the purchaser.

I quite agree with the learned trial Judge to this extent : 
that the establishment of a statutory system of title to land 
(such as prevails, for example, in the Province of .Saskatch­
ewan), by which the title Is not completely constituted by docu­
ments and transactions inter jnirtis, but rests upon registration 
by a public officer, may have the effect of rendering obsolete some 
of the specific rules governing the reciprocal rights of vendor and 
purchaser touching the matter in hand. Some of these rules 
have had their origin in the practice of conveyancers in Kng 
land and others are based upon considerations of convenience or 
necessity which may cease to apply when the system of titles has 
been fundamentally changed. Moreover, the rule entitling the 
purchaser to demand a solicitor's abstract is a rule of compara­
tively modern origin (Sugden, on Vendors and Purchasers, Pth 
ed., 447), and I can conceive circumstances (having no special 
relation to the system of land titles) in which an over-punctilious 
deference to the letter of the rule as it would, perhaps, be applied 
in England would, in British Columbia, have consequences very 
widely at variance with the expectations of the parties. But, 
cn the other hand, the rule that the vendor under a contract for 
the sale of an interest in land is under an obligation to give a 
title to that which he is selling, in the ulwenee of express or 
implied stipulation (whether it be an obligation resting upon an 
implied term of the contract, as Baron Parke and Lord St. Leon­
ards seem to think, or an obligation imposed ah extra, so to 
speak, by the law itself), is it rule which nobody has ever doubted 
was introduced into British Columbia with the general body of 
the law of England; and it has, without any specific enactment 
on the subject, always I wen regarded as having been introduced 
in the same connection into the other provinces in which the body 
of the law has been derived from the same source.

If it is the duty of tile vendor to give a title, it would seem 
to follow, in the absence of special circumstances (since the ven­
dor may be supposed to know his title', that the vendor ought to 
disclose the particulars of the title he proposes to transfer unless 
lie stipulates to the contrary. If the circumstances of the con­
tract are such ns to exclude the possibility of the parties to such 
a contract having contemplated the delivery of a solicitor’s ab­
stract. then, in such a ease, there could he no difficulty in imply­
ing a stipulation of that character. I can quite understand, for

Nkwiikrry
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example, that a vendor holding hind under a certificate of inde­
feasible title (and proffering his certificate) might properly n 
gard a demand for n solicitor's abstract as a purely vexatious 
demand. But. in the ordinary ease of the sale of land held 
under a registered title, there being nothing in the circumstances 
of a special character, 1 do not see why the rule should not take 
effect. A certificate of title under the British Columbia Land 
Registry Act, not being a certificate of title, is only
prima fac'u evidence of the title of the holder and the docu­
mentary evidence upon which the certificate rests is not wives 
sarilv disclosed by the register.

The view expressed by the learned Judge has never, 1 think, 
been accepted in British Columbia. The difficulty of accepting 
that view is enhanced in the ease where, as here, the vendor’s 
interest is in whole or in part unregistered. This brings us to 
the question of fact. The Chief Justice of the Court of Appeal

The two agreements in question in thi< net ion, dato«l iMli No vein I » 
1910, are for the sale by the defendant to one Kvan. the plaintilV'» 
assignor, of two parcels of land. They are practically identical in 
terms, the one with respect to one parcel and the other to the other. 
One parcel may lie conveniently designated the “Wakefield” lot. and 
the other the “ Kendall” lot. The defendant, prior to said l**th 
November, agreed with Kendall to purchase his lot on deferred pax • 
incuts. He hud pnid a deposit of *09 : ml received a receipt therefor. 
Defendant and one Clark had liought the Wakefield lot on similar 
terms, Imt had a formal agreement ■>( purchase- which was registi red, 
at all events, before the commencement of this action. It also appears 
that the defendant had an UHsigMiicnt of Clark's interest, which was 
not registered. These agreements were not shewn to Ryan, with the 
exception of the receipt for $.10. On the 19th of November defendant 
procured a formal agreement from Kendall, •• hieh was not shewn to

Early in December plaintiffs requested defendant to shew them the 
agreements under which he held the pnqierty, and, I think, the infer­
ence from the evidence is irresistible that they were refused such 
inspection. Failing to get such inspection, the plaintiffs, on -7th 
December, formally notified the defendant that they intended to pro­
ceed with the purchase, and demanded a solicitor’s abstract of title. 
This demand was ignored.

I think the evidence fully support» this; and 1 entirely agree 
with it. There was, therefore, not only a disregard of the re­
quest for a solicitor's abstract, Imt a refusal to permit inspect mu 
of the documents evidencing the agreements which the appellant 
was professing to sell. Such inspection was necessary to enable 
the respondents to ascertain whether those agreements were of 
■m il n character and so vested in the appellant that the appel­
lant was entitled to assign them and whether the conditions on 
which the appellant's rights must rest had been observed ; and it

1235^2
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would have been folly for them to proreed with the payment of 
the purchase money without first having obtained it.

I think the appeal should lie dismissed.

Anglin, J. :—On the true construction of the receipts which 
evidence the transactions here under consideration. 1 have no 
doubt that the agreements between the appellant and the respond 
eut Itvan were for the sale ami purchase of the lauds in question, 
or al least of the appellants’ interest in them. I’unctuality in 
payment, was made of the essence of the bargains and pro­
vision was . in the nature of a condition subsequent, for 
rescission by the vendor upon defaidt of prompt payment. Pay­
ment on an instalment due on the first of January was not made 
on that day. The vendor relies upon this as a default which 
entitled him to exercise his option to cancel and rescind. The 
purchasers answer that the vendor had already refused a legiti­
mate demand for production of his title, namely, in the ease of 
one parcel, the agreement from the registered owner under which 
he held, and. in the case of the other, the transfer of the interest 
of his co-purchaser from tin* registered owner, and that the 
failure to make the January payment was. therefore, not a de­
fault entitling the vendor to rescind. The learned Chief Justice 
of the Court of Appeal finds that

early in Devenilwr plaintiffs requested <lefen<lant to shew them the 
ngrcemeiit* umler which he held the property, ami I think the Inference 
from the evidence is irresistible that they were refused sueh inspection, 
failing to get such iuspeetion. the plaintiffs, on the L’7th of Devenilier, 
formally notified the defendant that they intended to proceed with the 
purchase and demunded a solicitor's abstract of title. This demand 
wa» ignored and the plaintiffs did not make the January payments. 
When they took the matter up with the defendant, within two or three 
days afterward*, the defendant in effect declared the agreements van 
veiled for non-payment on the first of January.

The letter of the 27th of December litis been criticized on the 
ground that it is open to the construrtion that it calls upon the 
vendor to furnish an abstract of the titles of the registered owners 
of the land, and not merely an alistract of his own title from 
such owners. The language is, “in the meantime you will plca e 
furnish Whiteside and Edmonds at once with an alwtract of your 
title.”

For the respondents it is contended that the purpose of this 
letter was merely to put in writing the demand already made 
verbally for the production of the agreements from the registered 
owners under which the vendor claimed and that an abstract of 
those agreements only was called for. Whatever may lie the 
proper construction of the letter, and whether the re* *
were or were not entitled to an abstract of the titles of the regis­
tered owners, they were, at all events, in my opinion, entitled to
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s.C.
1912

Newhehry

9934

5



8f)4 Dominion Law Reports. [8 D.L.R.

CAN. production and inspection of the documents under which their
s. c.
1012

vendor claimed the interests in the lands of which he was dispos­
ing. The evidence abundantly justifies the holding of the learned

Newberry
Chief Justice, that production of these documents had been 
refused and has convinced me of the accuracy of the inference 
drawn by Mr. Justice Irving, that “the defendant was then (on
the fird of January), and had been at the time when he was 
requested to shew title, endeavouring to bring about a deadlock 
with a view to preventing this contract being carried out.”

This case is entirely distinguishable from the case of Cushing 
v. Knight, fi D.L.R. 820, 4(i Can. S.C.R. 555, much relied upon 
by the appellant. We have here a contract of sale with a provi­
sion in the nature of a condition subsequent for defeasance in 
the event of non-payment at the stipulated times, whereas in 
Cushing v. Knight, (i D.L.R. 820, 46 Can. S.C.R. 555, it was held 
that, on the true construction of the contract there in question, 
the relationship of vendor and purchaser, with its incidental 
rights, would not come into existence until actual payment of the 
money in respect of which there had been default. The refusal 
of the appellant to produce the agreements evidencing the in­
terests which he was selling 1 think put him in default and pre­
vents him from claiming that, while such default continued, the 
respondents were under obligation to make further payments. 
There was, in my opinion, therefore, no default on their part 
which entitled the vendor to rescind, and the judgment for 
specific performance against him was right and should he 
maintained.

I would dismiss this appeal with costs.

Brodeur, J. Rrodeur, J. :—This appeal should lie dismissed, and I concur 
with the views expressed by Mr. Justice Anglin.

Appeal dismissed with costs.

QUE. CAREY v. CAREY.

C. R.
1912

Quebec Court of Reticle, Mnlouin, Tonriqnu, anti Dorion, JJ. 
October 31. 1912.

Oct. 31.
1. Dieds ($ II A—1(1)—Deed ok hale—Contract ok lease—Construction

A so cnlled deed of lease made for a period of six years whereby the 
so vailed lessen* binds himself to pay to the so-called lessor $100 a year, 
with interest on a named capital sum. containing a stipulation that 
the lessee may at any time purchase the property for a fixed sum 
(e.g.. $010) or the balance of such sum, credit being given for the 
instalments of $100' paid in, is a deed of sale and not a contract of 
lease, and failure to pay one or more of the annual instalments does 
not give the creditor tiio right to take an action in cancellation of 
contract before the expiry of the term (e.g., six years), and in no 
case may such action be accompanied by a name-gag crie to seize the 
furniture or the crops.
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This was an appeal by the defendant from the judgment of 
the Superior Court, Pouliot, J., of March 18th. 1912, maintaining 
a saisie-gagerie and résilia tin g a deed of September 25th, 1906, 
between the parties.

The appeal was allowed.
,/. E. Perrault, K.C., for the defendant, appellant.
.1. D. Mailkiot, for the plaintitT, respondent.

The unanimous opinion of the Court was delivered by
Malouin, J. :—The present action was instituted bv means of 

a writ of saisie-gagerie in expulsion. The plaintiff by her action 
prays for the cancellation of a lease, the radiation of the regis­
tration thereof, and the payment of $253 as lease and interest. 
The writ was issued on May ltith, 1910. Un June 23rd. 1910, the 
plaintiff caused another writ to issue to seize the crops.

The plaintiff’s action is based on the following writing:— 
This lease made at Inverness, this 25th Septemlier, 100(1, between 

Mrs. Ellon Carey ... of the one part, ami Denis Carey . . . 
of the other part, witnesseth:—

That the said party of the first part doth hereby lease and let unto 
the said party of the second part, for the space of six years, the lot 
No. ($97 of the parish of 8t. Ferdinand d’Halifax, less twelve acres 
belonging to Patrick Carey personally, and including all buildings 
thereon. This lease is made on the following conditions:—

1. The lessee will pay annually the sum of ♦100, beginning in one 
year from this date, to the lessor, her heirs and assigns.

2. The lessee will pay all taxes, do all the road work, and perform 
every other duty to which the said land is or may be liable, care for, 
support and maintain in a comfortable manner and according to his 
rank and condition in life, and during his lifetime, .lohn Carey, his 
father, care for him in health and sickness, and generally care for 
him and treat him as a dutiful son should treat his parent and give 
him Christian burial at his death.

3. He shall not sub-let the said premises without the consent in writ 
ing of the lessor.

4. The lessee will have the right to purchase the said property at 
any time, during the said least», at the sum of ♦010, ami all payments 
made as rent will be deducted from the said price of sale, and count 
as part thereto, ami if, at the end of six years, the said rent has been 
faithfully paid, or if the said sum of $U1U is sooner paid, the lessee 
will be entitled to a deed to said property, but subject to the living 
of his father, under special mortgage of said land to the extent of 
♦1,500, which mortgage will lie null at the death of the said John

5. The said sum of ♦610, purchase price of the said lot, payable as 
set forth in the lease, shall liear interest at the rate of live per cent, 
per annum, said interest payable annually with the said payments of 
♦lou each year.
The defendant him pleaded, urging, among other grounds, that 

the foregoing writing is not a lease giving rise to the recourse of 
saisie-gagerie, but is a promise of «ale or conditional sale.

QUE.

C. R. 
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Malouin. J.
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The Court below has held that this writing contains a lease 
subject to a résolu ta ry condition and a promise of sale subject to 
a suspensive condition. In order to determine the nature of a 
contract, says Laurent (vo. Louage, No. ti), we must seek the 
common intention of the parties rather than stop at the literal 
meaning of the words, but account must be taken of the qualifi­
cations given to the contract.

After a careful examination of the evidence of record and 
of the writing, 1 have come to the conclusion that this writing 
does not contain a lease ; it embodies either a sale under suspen 
sive condition or a sale with a resolutory condition.

We find in the writing, it is true, the words lessee and rent, 
but there is no rent, no lessee. The lessee is the buyer, and the 
rent is in reality the purchase price.

The plaint ill' sold the immoveable in question to the defendant 
for the sum of $010, payable in yearly instalments of $100, tin- 
purchase price to bear interest at 5 per cent. And if at tlu- 
expiry of six years the purchaser has paid the stipulated instal­
ments and the interest on the purchase price, or if he pay them 
before such delay has expired, he becomes the absolute owner 
and can exact a title deed.

This annual instalment of $100 is not a rent, but a payment 
on account of the purchase price.

The plaintiff never intended to have payment of a rent, and 
never stipulated to that effect ; what she desired to stipulate and 
what she did stipulate was interest on the purchase price. And 
by spreading the instalments over a number of years she wished 
to give the defendant time for paying a capital he was unable 
to hand over all at once.

It would not be rational to stipulate rent and also demand 
interest on the purchase price. This stipulation of interest on the 
purchase price shews evidently that the plaintiff was selling, not 
leasing.

Clause 2 of the writing, obliging the defendant to maintain 
and support John Carey during his lifetime, is never found in 
leases; it is only found in donations and sales.

The deed contains no stipulation giving the plaintiff the right 
to demand the annulling of the sale in the event of the instal­
ments not being paid regularly.

Consequently, if the instalments are not paid regularly, the 
plaintiff may either claim the instalments due or else claim only 
the interests on the purchase price and wait until the six years 
have expired to revendicate the immoveable if the instalments 
have not been paid before the expiry of the stipulated delay. 
The buyer cannot be deprived of his rights under the deed before 
the expiry of six years.

The six years are now up, and if we were to confirm the judg­
ment of the Court below we should hold implicitly that the plain­
tiff is entitled to claim both the laud and the purchase price.
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I refer to Dalloz (Périodique, 18915. Ht part, p. 58, 2nd col­
umn. note), in which this class of contract is considered.

The interpretation which 1 put upon this writing of Septem­
ber 25th, 190(5, finds support in the circumstances which preceded 
the making of this deed.

In 1894 the plaintiff bought this property from her brother 
John for the nominal price of $1. lie further bound himself to 
pay hypothecary claims thereon to the amount of $(518.

She bought this property to protect her brother John and to 
help him out of financial difficulties. John Carey and his family 
have nearly always lived on this property. Ellen Carey never 
exacted any rent and was ready to retrocede the property on being 
reimbursed of the amounts paid by her for her brother John with 
interest. On September 24th, 1901, the plaintiff transferred to 
Geo. and Denis Carey, two sons of John, this property for a 
price of $1,000. The buyers were to pay $200 a year for five 
years, with interest. This writing was about the same as the one 
in this case.'

It was further stipulated that the buyers should keep with 
them and maintain their father and mother during their life­
time. Ceorge and Denis Carey only paid $420 ( instead of $1.000) 
«luring the space of five years. Nev« rtheless, the plaintiff did not 
impute the instalments paid as being for rent, but imputed them 
on account of the capital due. George Carey «lied on February 
3rd, 1905. On September 25th, 190(5, the plaintiff entered into the 
agreement in question in favour of the defendant. The purchase 
price is $(510, that is, the difference Mweeu the $1,000 and the 
amounts paid on the contract of'September, 1901, plus a promis­
sory note of $30 paid by the plaintiff. The plaintiff herself inter­
preted the writing of September. 1901. as a sale, and this same 
interpretation must Ik* given to the writing of September 25th. 
1906, which is drawn up in the same terms. In my opinion it is 
evident that the plaintiff simply wished to be reimburs(‘d with 
interest of the sums paid for her brother John. And she ad­
mitted, in the box, that it was a sale that she made, and not a 
lease.

I therefore conclude that, as this writing is not a lease, the 
demand for cancellation is badly founded. The saisit -gagaic 
issued with the writ and tin* seizure of the crops, practised a 
month later, must be quashed. But, besides her «Jemaiid in can­
cellation, the plaintiff claims $253 as rent and interest. This sum 
was due at the time of the institution of the action, not as rent, 
but on aeeount of capital ami interest. The writ of xaixir-gagcrie 
was not issued as summary piwedure. but in virtue of the ordin­
ary rules of procedure. The summons was not attacked by excep­
tion to the form, and 1 think it must be held regular.

The action was. as I said, instituted on May 115th, 1910. Now, 
a few days previously the defendant had ini I led on tile plaintiff

QUE.
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to pay her an instalment. And when he saw she did not seem 
as well disposed as usual, he said to her: “Well, I shall raise a 
loan to pay you off and you will give me title.” The appellant 
took steps to have a deed of sale prepared, hut before he had 
time to present it to the plaintiff this action had been instituted. 
Thereupon the defendant had the plaintiff protested by his 
notary and a deed of sale presented for her signature, accom­
panied by a tender of $598, representing the balance due in cap­
ital and interest in the sum of $610. On April 11th, 1911, with 
his amended plea, the defendant deposited these $598 in Court 
and prayed that such tender and deposit be declared good and 
valid and the plaintiff ordered to sign him a deed of sale.

1 am of opinion that the defendant had the right to obtain a 
title to the property by paying the capital and interest within 
the six years specified in the deed. ... As this deed is not 
a lease, Imt a sale, and as it was not stipulated therein that the 
plaintiff, in default of any instalment being made, could ask for 
the cancellation thereof, she cannot ask for the résiliation of the 
sale before the six years have expired, and then, of course, it will 
result by the sole operation of law if all the instalments have nut 
been paid.

The plaintiff insists on the word “faithfully,” which occurs 
in this sentence : “ ... and if, at the end of six years, the
said rent has been faithfully paid, or, if the said sum of $610 is 
sooner paid . . .” and contends that this word is of the utmost 
importance, and that the non-payment of the 1908 and 1909 in­
stalments deprive the defendant of the right to pay the balance 
and to obtain his title. If the writing were a lease she might l>e 
right. But if, as I hold, it be a sale, then the word is of no 
value, because it is not accompanied by a resolutory clause. . . . 
in the event of unfaithful payment of these instalments the plain­
tiff may sue for them at law, but if all of them are paid before 
the six years arc up the defendant is entitled to have a deed 
passed vesting him with full ownership of the property.

The tender was properly made and the plaintiff should have 
signed the deed. The judgment is reversed, the tender is declared 
valid and binding, and the plaintiff* ordered to sign a deed of sale 
in favour of the defendant. The two seizures are quashed with 
casts against the plaintiff. The plaintiff to have costs as of an 
action of $253 up to the amended plea, but all subsequent costs to 
be against her. and she will pay the costs in review.

This is the unanimous decision of this Court.

Appeal allowed.
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KOMINICK CO. v. B.C. PRESSED BRICK CO.
liriti*h Columbia Court of Appeal, Macdonald, CJ.A., Irving Martin and 

Gallihir, JJ. Xonmber 1912.

1. COBPOBATIONS AMI OOMPA.MKH I 8 N il V—370)—EXTRA-PROVINCIAL COM-
pan iks—Taking out lui ask to du hihixess.

When* an extra-provincial company carried on businc-s in British 
Columbia in contravention of the ('--mpaniee Act, R.N.B.C. 1807, ch. 
44, sec. 123. then in force (see subsequent statute R.S.B.C. 1911, ch. 
89), prohibiting the carrying on of bu-iness in British Columbia by 
an extr.i-provincial company until certain formalities were complied with 
and a license taken out, it has no right to maintain an action in the 
province* of Briti-h Columbia as against the statutory defence of 
want of license which had liecoine available to the company's debtor 
by reason of such contravention, although, prior to the action but sub­
sequent to the carrying out of the contract upon which the cause of 
action is founded, it did comply with those provisions and took out a 
license to do business.

( Sorthipestem Conntruction Co. y. Young, 13 B.C.It. 297, applied.]

2. Corporations and compaxiks (gVlIC—376)—Companies Act. R.S.
B.C. 1911, ch. 39— Extra-provincial companies—Sec. 166 of
Companies Act, 191» (B.C.)—Whether retroactive.

The amendment made. see. 166 of the Companies Act, 1910 (B.C.) 
consolidated in R.S.B.C. 1911, ch. 39, as regards the penalty on extra- 
provincial companies carrying on business in British Columbia with­
out being licensed or registered and precluding such companies from 
maintaining an action in any court of that province in rcsjiect of any 
contract made in whole or in part within the province in the course of 
or in connection with it# business, which provides that upon the 
granting of the license the company may maintain an action if 
such license had lieen granted In-fore the institution of any such action, 
is not a statute relating to procedure merely and does not affect the 
rights of defence by reason of the company's contravention of the 
statute previously in force which at the time of the coming into force 
of such amending Act were in litigation in a pending action.

3. Action (|IB1—fi)—Conditions precedent—Extra-provincial com­
pany's license.

Where an extra-provincial corporation contracts outside «if British 
Columbia for the sale of plant ami machinery 1o be <!clivere«l in that 
province and there erect«*«1 ami instal!«*d by the vendor corporation, 
after which it is to test the plant and demonstrate its capacity to the 
purchaser, such extra-provincial corfiorution is thereby “carrying on 
business" in British Columbia so as to require an extra-provincial 
company's license under the Companies Act. R.S.B.C. 1911, ch. 39, in 
order to be entitl«*d to bring action in the courts of that province.

Appeal by the plaintiffs from the judgment of Clement, J., 
for the recovery of the balance due upon the sale to the defend­
ants of a brick making plant.

The appeal was dismissed.
A. If. MacScill, K.C.. for appellants.
/). Armour, for respondents.

Macdonald, C.J. :—The plaintiffs (appellants) entered 
into contract with the defendants (respondents) for the sale by 
the plaintiffs (an Ontario corporation) to defendants of a brick 
making plant, to be erected and installed in British Columbia 
by the plaintiffs and to be there tested and demonstrated to be
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of a specified capacity. At the time the contracts were entered 
into, and until the 13th September, 1909, after the work of 
erection had been completed, as the plaintiffs claim, they were 
unlicensed to do business in this province. On that day they 
complied with the provisions of the Companies Act, R.S.B.C, 
1897, ch. 44, sec. 123, and on the 24th of the same month com 
menced this action for the recovery of the unpaid balance of 
the purchase price.

I come without hesitation to the conclusion that the contract 
and business in question were made and carried out in contra­
vention of the prohibition contained in said sec. 123, and in 
this respect this case cannot be distinguished from N.W. Con­
struction Co. v. Young (1907), 13 B.C.R. 297, wherein it was 
decided by the full Court, that an action cannot be maintained 
by an unlicensed or unregistered extra provincial company in 
respect of business done by it in this province.

Since that decision, however, the law has been changed and 
the right of the plaintiffs to maintain this action will depend on 
the construction to be placed upon sec. 166 of the Companies 
Act, 1910, and the fact that the plaintiffs became licensed before 
they brought their action, though after the prohibited business 
had been done. I do not think the contracts in question were 
utterly void because of the plaintiff’s non-compliance with the 
statute. The rights of the defendants were not affected by the 
plaintiffs’ failure to comply with the law (see part 7 of the 
Companies Act.)

If the contracts were not void, but merely unenforceable at 
suit of the offending party, then, did the license subsequently 
obtained place the plaintiffs in good standing in respect of past 
transactions? If the Act of 1897 stood alone I should doubt 
this; but considered in the light of the Companies Act, 1910, 
and the same Act as revised in R.S.B.C. 1911, ch. 39, 1 think I 
ought to hold this action maintainable.

Said section 166 reads ;—
If any extra-provincial coni j winy .shall, without being licensed or 

registered pursuant to this part, carry on in the province of Itritish 
Columbia any part of its business, such extra-provincial company 
shall lie liable to a penalty of fifty dollars for every day upon which 
it so carries on business, ami so long as it. remains unlicensed or tin 
registered under this Act, it shall not lie capable of maintaining any 
action, suit or other proceeding in any Court in British Columbia in 
respert of any contract made in whole or in part within this pn-viiv<• 
in the course of or in connection with its business, contrary to the 
requirements of this part :

Provided, however, that upon the granting or restoration of the 
lieen-e or the issuance or restoration of the certificate of registration 
or the removal of any suspension of either the license or the certificate, 
any action, suit or other proceeding may Is* maintained ns if such
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license or certificate had been granted or restored or such suspension 
removed before the institution of any such action, suit or other pro­
ceeding.

In the revision of this section contained in R.S.B.f*. 1911, 
there was inserted between the word “this” in the 6th line 
thereof, and “act” in the same line, the words “or some 
former” so that the section, after such revision, would, in effect, 
read in so far as it is applicable to this case:—

So long as ... a company remains unlicensed . . . under
this or some former Act (Act of 1807). it shall not lie capable of 
maintaining an action.
It appears to me that the necessary inference from this and 

the proviso above d is that having obtained a license under 
the Act of 1897, as this company did, they became, on the com­
ing into force of the Act of 1910, entitled to maintain an action, 
and that too in respect of business transacted before the license 
was nod, or in other words, that such a company was en­
titled to the same rights and remedies as a company licensed 
under the Act of 1910. But the revised Act of 1911 was not in 
force at the time of the trial of this action. The law then was as 
contained in said sec. 166. But see. 166 must lie read along with 
sec. 139 of the same Act, which required registration under this 
“or some former Act,” and so read, I think the added words do 
not change the law, but appear to have been inserted to make 
plain what these sections read together meant on a proper inter­
pretation thereof. The commissioners who inserted the words 
above referred to, had authority by 9 Kdw. VII. eh. 41. see. to

make such minor amendments a* are necessary to bring < lit more 
clearly what they deem to have Ihn-ii the intention of the lvgi>d:ititre, 
and by 2 fie». V. eh. 41. we. 3 ( 1 ) : The said Revised Statutes shall 
not be held to operate ns new law*, but . . . ns a revision and 
consolidation and as declaratory of the law as contained in the said 
Acts or parts of Acts so repealed, and for which the said Revised 
Statute.* are substituted.

This is to some extent qualified by sub-see. (2), but in my 
opinion the sub-section ought not to he applied where it would 
be consonant with reason and justice to read the change as 
intended “to bring out mon» clearly” what the legislature 
meant.

I have referred to this difference in language because the 
revision of 1911 had not become law until after the trial of the 
action. Had it been in force before trial, the action could un­
doubtedly have been maintained. If the change is declaratory, 
as I think it is, the plaintiffs can even now invoke the later 
Act. But apart from this, I think that sec. 166 being plainly a 
remedial section having a well-defined object, the letter, if 
necessary, must give way to the reason where such a construe-

B.C. ? ! /’T

C.A.
1012 V-'A'*'

Komi nick
Vo.

B.C.
PRKKHKD

Brick Co. , '! -»?. .

Macdonald, J. hm
8

5



$62 Dominion Law Reports. 18 D.L.R

B.C.

0. A. 
1912

Komi nick 
Co.

Pressed 
Prick Co.

Macdonald, J.

tion is not repugnant to tin* clearly expressed meaning of tin- 
words themselves. To impose on companies in the situation of 
the plaintiffs a penalty out of all proportion to the offence might 
well have been regarded by the legislature as a scandal, and it 
was to correct this scandal that the law was amended. While 
the general rule is that statutes are to be construed as pro­
spective unless a contrary intention is clearly made to appear, 
yet that rule must not be taken to mean that such contrary in­
tention may not be inferred from the general scope and purview 
of the Act : see Pardo v. Binyham, 4 Ch. App. 735. Lord Eldon 
in Jointes v. Johncs, 3 Dow. i, 15, observes :—

It hail properly been said that this was a remedial statute ami 
that in advancement of the remedy all was to lie done that could lie 
done in a way consistent with any construction of it. This shewed 
how anxious the Courts were to extend a remedy to cases where it 
was wanted.

And in Caledonia I!. Co. v. North Brit. It. Co., 6 A.C. 111. 
122, Lord Selborne said :—

The more literal construction ought not to prevail if (as the Court 
lielow has thought) it is opposed to the intentions of the legislature 
as apparent by the statute, and if the words are sulliciently flexible 
to admit of some other construction by which that intention will la- 
better effectuated.

Now, said sec. 13!) places companies licensed under the Act 
of 1897 on the same plane as those licensed under the Act of 
1910, that is to say, the license under the former Act is treated 
as equivalent to a license under the latter one. It retains its 
status on the repeal of the former Act in virtue of the latter 
one. The reason of sec. 166 is abundantly plain. It is to 
enable companies which offended 4o purge their offences by 
compliance with the law. In some respects it is clearly retro­
spective. For instance, if the plaintiffs had commenced this 
action without having obtained the license under the Act of 
1897, and had waited until the Act of 1910 came into force, 
and had thereupon obtained it, the action would have been main­
tainable in respect of the very business in question in this action. 
To my mind, it is inconceivable, having regard to the reason 
for the remedial section, that a company complying earlier with 
the law should have been intended to be placed in a worse posi­
tion than if it had continued longer to offend. Whether the re­
cent amendments of the law be considered as restrospeetivc, or 
as legislative interpretations of the consequences which were 
intended to follow contravention of the provisions of the earlier 
Act, the result is the same, the action is maintainable.

It has been suggested that section 166 has no application be­
cause the action is not brought in respect of a contract made in 
whole or in part in this province. The contract of the 5th Octo-
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ber was made in this province, and the one of the 10th of Febru­
ary, which incorporates it, and assigns it, was negotiated and 
drawn up in this province, though signed in Toronto. In my 
opinion the case does in this respect come within the section.

On the merits, I think the plaintiffs are entitled to succeed. 
The learned trial Judge made no specific finding of fact, but has 
simply declared. “I have not the slightest hesitation in saying 
that you (plaintiffs) have not demonstrated the contract ; that 
means, of course, that the action is dismissed.” What I con­
ceive was meant by tli learned Judge was that the plaintiffs had 
not, to use the words of the contracts, “demonstrated (the plant) 
to he of a capacity of 17,000 good merchantable bricks in 10 
hours, or 34.000 good merchantable bricks in a day of 20 work­
ing hours for three consecutive days.” Tests were made to 
demonstrate this capacity, and in respect of these the defendants 
have set up a curious objection. Tin* presses have to he worked 
six or seven hours to produce the necessary quantity of unbaked 
bricks to fill the retort in which they are to lie hardened by the 
use of steam. When, therefore, the plant is started in opera­
tion on the first day. the hardening section of it must remain idle 
for six or seven hours, hut after the first day’s operation both 
sections syncronize and work continuously because the presses 
will have then the required quantity of brick ahead to keep the 
retort supplied. The defendants, however, say that because the 
plant will not press and bake the specified number in ten con­
secutive hours, or in three consecutive days, making no allow­
ance for the initial time required to meet the situation above 
outlined, it is not to be deemed of the specified capacity. 1 find 
myself unable to accede to that construction of the contract, 
capacity must mean normal working capacity.

As the only question argued before us were, the capacity and 
quality of the plant, and had it been sufficiently demonstrated, 
and the legal question of the plaintiffs’ right to maintain the 
action, I need only add that I think, having regard to the plain­
tiffs’ consent to make a further test in December, though the 
capacity had been demonstrated theretofor, the 20th of Decem­
ber, 1908, is to be taken as the date of completion and demons! ra 
tion. The parties may speak to the question of how the amount 
for which judgment shall be directed to be entered shall be ascer­
tained, whether by remitting the case back or by reference.

Irving, J.A.:—I think the plaintiffs cannot maintain this 
action: see Northwestern Construction v. Yountf 11907), Id 
B.C.R. 297.

Mr. McNeill relies on the amendment of 1910, or I should say, 
the addition made to the statute in 1910, eh. 7, sec. 166. IIis 
argument requires us to consider whether that addition is a de­
claratory law, and therefore rest respective; or introductory of
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when they were brought.

This is not a statute relating to procedure merely. The gen­
eral rule: see Quitter v. Maplcson (1862), 9 Q.B.l). 672. jur
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Jessel, M.R., at 674, and Bowen, L.J., 677: is that a statute does 
not a tree t pending proceedings, hut that rule is only a guide 
where the intention of the legislature is obscure. It does not

frvlng, J A. modify the clear words of the statute. See too, lie id v. livid, 91 
<'li.I). 102; per Bowen, L.J., at 108-9; and per Lindlcy, L.J., 
Lmtri v. Ii< mid. 118921 •'! (Mi. 402,420; Wist v. Gmjnne, [1911
2 Ch. 1, seems to be the latest ease on the subject. In the argil 
ment of Hughes, K.C., in that ease, a number of authorities bear­
ing on the point are cited.

MMie statute is by no means clear that it was intended to apply 
to a ease where the action had been commenced when there was 
a cause of action, and where the license was acquired before the 
Act of 1910 was passed.

The fact that the Act was not to come into force until the 
1st July, 1910, sec. 308, in my opinion is against the plaintitVs. 
It is difficult to imagine that the legislature contemplated that 
the plaintiffs, who were on grounds of public policy without a 
cause of action, should remain so till the 1st July, 1910, and then 
that the license obtained by them in September. 1909, whi- li. 
according to the law then in force, hod no restorative 
powers, should on the 1st July, 1910, confer new rights by an 
Act passed in March, 1910.

Then again, section 166 speaks of the disability so long as the 
company remains unlicensed “under the Act.” The plaintiffs 
seek to be relieved against the disability created under the old 
Act.

On the whole the legislation seems so obscure that I think the 
general rule should be held applicable and the appeal and action 
dismissed.

Martin, J.A.:—We have first to decide the question of the 
contracts arising under secs. 123-4 and 143 of the Companies 
Act, ch. 44, R.S.B.C. 1897, and sec. 166 of ch. 7 of the Com­
panies Act, 1910. 'IMiough the contracts were made in Ontario 
for the sale of certain machinery and plant, which were to In* 
“shipped to Stcveston, British Columbia,” yet there was more 
than that; the plaintiff company undertook not only to “erect 
the plant ami machinery” upon arrival at its agreed destina­
tion in this Province, but to “demonstrate” the capacity by a 
specified three days’ test of the same. This, to my mind, is clearly 
“carrying on business” within this Province, and the case is 
brought within the decision of the late full Court in North-
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western Construction Company v. Young, Vt B.C.Ii. 297. But 
the plaintiff seeks to escape from the consequences of that ruling 
by invoking see. Kit» of the Act of 1910, on the ground that 
though it did not take out a license till after the beginning of 
this action, yet the effect of that section is to cure all antecedent 
objections to the want of a license ; and that after the company 
has paid the penalty its new status reverts hack so as to give it 
a nunc pro tunc one.

Now while this see. lfiti is remedial and due effect should be 
given to it, yet on the other hand the interests of those who have 
acquired vested rights, such as a good defence to an action, before 
it was passed, must be considered, and ils Baron Alderson said 
in Moon v. Durden ( 1848), 2 Kx. 22 at 4(1:

Unless the words ini|ieriitixvly require it, we ought not to make their 
prohibition retrospective, for it in contrary to the first principles of 
justice to punish those who have offended against no law, ami surelv 
to take away existing rights without compensation is in the uatun of 
punishment.

And in Ixnight v. /.#< 1189:$). ti7 L.T. (588. Mr. .lustice Brine 
said, in the Queen s Bench Division, coram Matt lie.v and Bru «. 
,1.1., that “the Courts are always reluctant to construe statutes 
retrospectively” and that where a construction could be given to 
a statute “consistent with the words without their being held to 
he retrospective” it should In* adopted. There is nothing to 
prevent this construction being applied to the section in question, 
and its being read prospectively. The words “shall not be capable 
of maintaining any action,” etc., are beyond question used in 
the main and prohibitive part id* the section in the sense of 
“bringing,” and the remarks of Baron Alderson in Moon v. 
Durden, 2 Kx. 22, supra, taking a contrary view to that ex 
pressed in the dissenting judgment of Baron Platt, are singularly 
in point covering the very ease lie pmtulates, as follows:

If it hud lieen staled “that no uetion shall In* brought,'* or only, 
“that no action shall Ih> maintained,” it seems to me clear that we 
should hnxo considered the words “brought” and “maintained” syn 
onymotiH as prohibiting the success of future actions alone.

This view was also taken by Baron Parke (Moon v. Durden, 2 
Kx. 22 at 42), who thus speaks of legislation affecting pending 
actions, the converse of which applies to the defendant at bar:—

It is a still stronger thing to hold, that, if he has already com­
menced an action with an undoubted right to recover his debt and 
costs, ho should not only forfeit both, but also lie liable, as he would 
in the ordinary course of a suit, to pay the costs of his adversary, 
by I icing obliged to discontinue or tie no I pressed, or have his judg- 
nimt arrested. These considerations afford a strong reason for limiting 
the operation of the words of this section and holding that they apply 
to future contracts, and actions on such future contracts only- at all 
events, to future actiorm only, if any distinction van be made in the 
degrees of apparent injustice.
55—H D.L.R.

B. C

C. A.
1912

Komimck
Co.

V.
R.C

PRFHHKD 
Prick Co.

Marlin. J.A.



866 Dominion Law Reports. 18 D.L.R

BC> In view of this moaning which must lie given to the word
c A “maintain” in the principal part of the section, it would In* im- 
1012 possible, legally, to give it a different one in the proviso thereto;
---- both words must he held to mean “brought,” which satisfies the

K°CoHK remedial intention without encroaching upon the principle of 
r. retrospective construction.

B.C.
Pbkhhku Oai.liher. J.A.:—In this case the appellants have to meet 

Bbick ro. two contentions, 1st, that upon the evidence the plaintiffs did 
Osuther. i.a. not comply with the terms of their contract; and 2nd, that in 

any case they cannot succeed as they vs-*»*' varrying on business 
in British Columbia in contravention of the requirements of the 
Companies Act, It.S.B.C 1897, ch. 14, sec. 123.

The learned trial Judge dismissed the action on the first 
ground.

After reading and weighing the evidence with great care, I 
cannot, I say it with respect, agree with his finding. A great 
deal of evidence was directed to the question as to whether the 
plaintiffs had demonstrated by test the capacity of the plant as 
guaranteed in their contract. Mr. Armour practically conceded 
that this had been done with this exception, that in a three day 
run the bricks were not cooked and completed within the speci­
fied time, and when the evidence on this point is examined closely 
it transpires that the cooking process takes some seven hours after 
the prised brick is put in the retorts or kettles, so that in starl­
ing up for a run of three days (the time limit fixed in the con­
tract for the test) the bricks would not be cooked until seven 
hours afterwards, but if that plant is run continuously for a 
month or a year, or longer, there would only he the one period 
of seven hours during all that time in which the plant would not 
be turning out the full complement of bricks fully completed.

Mr. Allen, in his evidence, states that in the trade w'hcn you 
speak of the capacity of a plant for turning out bricks the cook 
ing is not included, hut even if we disregard that in the light of 
what 1 have just stated, to hold that the contract had not been 
demonstrated in my opinion would be to depart from the true 
spirit and intent of the contract.

It was also objected that no formal notice was given as to 
when these tests were to be made, but the fact is that nearly 
all of the directors and shareholders of the company in British 
Columbia were present at these tests. Complaint was also made 
as to the inefficiency of the machinery by reason of breakages. 
The breakage to the valves was purely accidental, caused by 
the iron key of a bolt dropping out, and when new parts were 
obtaineil from the east the machinery ran satisfactorily. There 
were also some breakages in springs in the press, hut when these 
were adjusted and fixed, no mon? difficulty was encountered. 
In a new plant starting up it not infrequently happens that
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breakage's take place, and to condemn a plant on that ground, 
which, after minor defects are remedied, works satisfactorily, 
would be unjust.

Mr. Armour further contended that while the plant might 
be capable of turning out the number of bricks specified it had 
to be speeded up to such a point as would in a very short time 
wreck the machinery. I have looked carefully for any evid­
ence that might substantiate this, but fail to find it.

Holding this view of the evidence, it becomes necessary to 
consider the second ground.

The case of Northwestern Construct inn Co. v. Young, decided 
by the Full Court of British Columbia, 13 B.C.It. 207. is on all 
fours with the present case with these exceptions, that the plain­
tiffs in the case at bar had taken out a license (Sept. 13th, 1000) 
before bringing action, and that section 166 of the Companies 
Act, 1010, upon which the plaintiff relies, was not in existence. 
Pnless the Act of 1010 assists the plaintiffs, and if Northwestern 
Construction Co. v. Young, 13 B.C.R. 207, was rightly decided, 
they must fail. 1 think the decision in that ease is fully justi­
fied by the authorities there cited, and we have then only to deal 
with section 166 of 1010.

At the time the plaintiffs took out their license, and com­
menced their action, the statute law of 1807 was in force. The 
trial took place after the coming into force of the Act of 1010.

Section 123 of 1807 prohibits carrying on business in British 
Columbia by an extra provincial company until certain for­
malities are complied with, and imposes a penalty for infrac­
tion thereof, but is silent as to the rights of parties to maintain 
an action. This was the law as it stood when the plaintiffs 
brought their action.

Has the Act of 1010 made any difference as between the par­
ties hereto? Unless it is retroactive, or is deemed to he an in­
terpretation of the intention of the legislature as to what the 
rights as between parties to such a contract as the present then 
were, it is not applicable. I do not see how the canons of con­
struction can be applied here to make it retroactive, and when 
we consider that the Act of 1807 is silent as to the rights as 
between parties, what is provided for by the Act of 1010 cannot, 
as I view it, be regarded as expressing any intention of the legis­
lature in 1807, but is a dealing with the matter for the first time 
as a provision for the granting of a remedy as between parties 
on complying with certain conditions, and speaks only from the 
time of the coming into force of the Act.

I am, if 1 may say so with regret, forced to the conclusion 
that tins appeal must be dismissed

B C.

O. A. 
Ill 2

Komimck 
I o

BLC.
PlESSRIl 

Brick Co.

OeUlhrr, J.A.

Appeal dismissed.
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SASK. JONES v. GORE

H.C.
1912

Saskatchewan Supreme Court, Parker, M.C. December 1912.

1. Pleading ( 8 1 ! L—2.171—Malicious i'honkcvtio.n—Embarrassing DE­
FENCE—1 NCOS SI8TEN CY.

Dec. 5. Where the statement of claim in an action for damages fur malicious 
prosecution and false imprisonment contains the usual allegations 
and the statement of defence denies all the material allegations, a 
further paragraph to the elieet that "if the defendant laid or pro 
sevuted said charge or procured the issue of said warrant, or cm- • 1 
the plaintiir to Ik- arrested < r imprisoned, the defendant did it on t' 
advice of counsel,” followed by a statement in detail of how the chart -• 
was laid before a magistrate who issiusl the warrant of his own .. 
cord and without defendant's request, will Is* stricken out on m-• m 
under rule 1 «17 1 Sask. Practice Rules. Mill), as tending to prejuli- 
embarrass and delay the fair trial of the action.

2. Plkam.no <8 I*—149a)—Striking out—Irrelevant statements
UNNECESSARY MATTER OF EVIDENCE.

On an application under rule 1U7 (Sask.) to stiike out part <d 
statement of defence as unnecessary and as tending to prejudice. . 
harras.s and delay the fair trial of the action, the fact that the 1. 
jectionahle ple.i contains considerable unnecessary matter of evid. ;.«• 
is of itself not sullicient ground for granting the motion, the i 
question being whether the plaint ill' has been embarrassed or prejudic'd 
in any way ii.v the evidence being pleaded.

3. Pleading ( 8 I s—149«)—Striking out—Irrelevant htatkmems
Advice ok counsel, now cleared—Malicious prosecution.

In a statement of defence of an action for malicious prosecution 
and false imprisonment, where one of the defences is that the d< 
fendant acted on the advice of counsel, it is sullicient merely to -t.itc 
that fact without pleading in detail what the defendant was ndvi-d 
by his counsel.

4. Pleading (8 1II A—303)—Pleas and answers—Malicious prose­
cution—Proper FORM OK DEFENCE OF "REASONABLE AND PROB­
ABLE CAUSE.”

It is not necessary for the defendant, in an action for malicious 
prosecution and fal-e imprisonment, to affirmatively plead reasonable 
and probable cause, the projier form of defence being merely to deny 
the plaint ill 's allegations.

Statement Application by the plaintiff to strike out paragraph five of 
the defendant’s statement of defence as unnecessary and as 
tending to prejudice, embarrass and delay the fair trial of the 
action.

The application was granted.
(}. 11. Barr, for the plaintiff.
W. W. Guggisberg, for the defendant.

Parker, M.C. :—This is an action for damages for malicious 
prosecution and false imprisonment. The statement of claim 
sets out the circumstances and contains the usual allegations:
(1) the criminal prosecution of the plaintiff by the defendant ;
(2) want of reasonable and probable cause for that prosecution;
(3) malice; (4) the determination of the prosecution in favour 
of the plaintiff ; and (5) the damage caused to the plaintiff bv 
the prosecution. The defendant denies in paragraph one of
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tho statement of defence that he laid the charge; in paragraph 
two he denies that if he did lay the charge that it was laid with 
malice or without reasonable and probable cause; and in para­
graph four he denies that the prosecution was determined in 
favour of the plaintiff. The defendant therefore denies all the 
material allegations and joins issue with the statement of claim. 
Then follows paragraph five, which is as follows:—

5. If tho «lefcndiint laid or prosomtod tho said charge or procured 
the issue of the said warrant nr caused the plaintiff to lie arrested or 
imprisoned, tho defendant did so on the advice of counsel anil was 
merely following the advice ami instructions of counsel in so doing, 
and said charge was laid and said warrant issued under the following 
circumstances ami not otherwise; the defendant acting on the advice 
and instructions of counsel and accompanied by counsel, attended on or 
about the 30th day of August, 1912, liefore the said William Trant and 
fairly stated to the said William Trant the facts respecting the mat­
ters then in dispute between the plaintiff and the defendant, and the 
defendant did not make any specific charge whatever against the plain 
tiff, ami the laying of the charge in ipiestion was not suggested b\ 
the defendant, but by the said William Trant, and the information 
was prepured by the said William Trant. The defendant never asked 
the said William Trant to issue any xinrrant of arrest, and any war­
rant of arrest that was issued against the plaintiff was issued by the 
said William Trant voluntarily and without any request from the 
defendant so to do.

The plaintiff makes this application under rule 1(17 to strike 
out paragraph five on the ground that it is unnecessary and 
tends to prejudice, embarrass and delay the fair trial of the 
action. The defendant apparently intended this paragraph as 
a plea in the alternative though it is not so stated in the 
pleading.

In the first place it appears to me that the paragraph in 
question contains considerable unnecessary matter, matters of 
evidence and not of pleading. I have some doubt as to whether 
or not any of paragraph five is necessary as a matter of plead­
ing, hut if the defendant wishes to plead that he acted on the 
advice of counsel, it would be, in my opinion, sufficient to 
merely state that fact. It appears to me unnecessary to plead 
in detail the instructions he received from his counsel or what 
took place between himself, his counsel and the magistrate who 
received the information and issued the warrant, in the absence 
of the plaintiff. I am well aware that it clues not necessarily 
follow that a plea will he struck out because* it contains evi­
dence. The ipiestion is. has the plaintiff been embarrassed or 
prejudiced in any way by the evidence being pleaded. See 
Sack v. Construction Co., 7 W.L.R. 653. I have already stated 
that paragraph five contains considerable unnecessary matter, 
mutters of evidence and not of pleading and I am further of 
the opinion that this matter both prejudices and embarrasses

SASK
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the plaintiff, and that it would be difficult in fact almost im 
possible for him to plead in answer to it. The defendant first 
says that in laying the charge he followed the advice and 
instructions of his counsel. He then says that he “fairly stated 
to the magistrate the facts then in dispute” between the plain­
tiff and himself, that he “did not make any specific charge 
against the plaintiff and

the laying of the charge in question was not suggested by the defenc 
ant, but by the said William Traut (the magistrate) and the infer 
mat ion was prepared by the suid William Trant.

He further says he
never asked the suid William Trant to issue any warrant of arrest, 
and any warrant of arrest that was issued against the plaintiff was 
issued by the said William Trant voluntarily and without any request 
from the defendant so to do.
In other words the defendant, after denying all the material 

allegations in the plaintiff’s statement of claim and putting tin- 
facts in issue in effect says, in what I think he must intend for 
a plea in the alternative, that if he did what the plaintiff 
alleges his counsel is the responsible party, as he merely fol­
lowed his counsel's instructions. And in the same breath he 
further says in effect that he did not lay any charge him>« If 
but that the magistrate was responsible for the whole proceed­
ing. A somewhat analogous case is that of ltassam v. Budge, 
[1893] 1 Q.B. 571. This was an action for slander and the 
defendant denied that he spoke the words complained of; he 
then set out some other words not actionable per sc, admitted 
that he spoke these, and pleaded that these other words were 
true in substance and in fact. The Court ordered all the para­
graphs relating to these words to be struck out. A. L. Smith, 
L.J., says at p. 577 :—

It in like plcadiug to n statement of claim, alleging that the defend 
ant had said the plaintiff stole a pair of boots and what the defendant 
said was that the plaintiffs’ footman stole the boots, and that was 
true.
I might refer in conclusion to Italien & Leakes’ Precedents 

of Pleadings at p. 877, where the proper method of pleading 
in cases of this kind is well stated as follows:—

As the onus of proving that the defendant acted without reasmiabl* 
and probable cause and maliciously is on the plaintiff, the proper for 
of defence is to deny the plaintiff's allegations, ami not to plead 
affirmatively that the defendant had reasonable and probable <•
If the defence ia pleaded in the former way the defendant i-* no- 
required to give particulars of reusonnhle ami probable cause.
I think, therefore, that paragraph five of the statement of 

defence should be struck out, with costs in the cause to th«- 
plaintiff, but I think the defendant should have leave to amend 
his defence as he may be advised.

The application was granted.
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smart v. mcintosh

Saskatchewan Supreme Court. Trial In fore Sewlands, J.
December 23, 1912.

1. DAMACIES () 111 A 3—<12 )—Bit KAMI or CONTRACT TO CONVEY—SALE OF
lands—Measure or compensation.

A vendor who after making ti valid contract for the mile of land and 
receiving part payment, hells the land to a third person, is liable to the 
original vendee tor the amount paid on account with interest, and in 
addition thereto damages for the breach of the contract.

Action to recover the amount paid by the plaintiff to the 
defendant under an agreement for the sale of certain lands, 
which the defendant subsequently sold to another person, and 
for damages.

Judgment was given for the plaintiff for the amount paid 
and $2,000 damages.

G. A. Cruise, for the plaintiff.
F. F. McDermid, for the defendant.

Newlands, J. :—The defendant agreed to sell certain lands 
to the plaintiff and she subsequently sold same to another party 
and has now no title to the same. The plaintiff claims for a 
return of the money paid and damages. At the trial the defend­
ant’s examination for discovery was put in admitting these 
facts. The defendant put in no defence but claimed that the 
plaintiff in this action was not entitled to recover. I can see 
no reason why the plaintiff should not recover. It is admitted 
that the defendant executed the agreement of sale to the plain­
tiff and that she cannot now give him title. The plaintiff is 
therefore entitled to recover from her the amount he paid with 
interest and the damages claimed, $2,000, with costs.

Judgment for plaintiff.

ROGERS LUMBER CO. v. SMITH et al.

Saskatchewan Supreme Court, Xeulaiuts, J. December 31, 1912.

1. Land titles (Tohrk.nh system) (f VII—70)—Mortgage containing
MISDESCRIPTION—CAVEAT — NEW MORTGAGE — INTERVENING EXE­
CUTIONS— Procedure.

Where, by reason of a misdescription of the land, a mortgage given 
hv a vendee under an executory contract could not Ik* validly deposited 
in the land titles oflice for record on the completion of the mort­
gagor's title by tlie issue of a certificate of title, and the mortgagees 
consequently filed a caveat against the mortgagor's property as cor­
rectly described claiming to charge the same upon such defective 
mortgage, such mortgagees have lost priority over executions filed 
thereafter and before the issue of the certificate of title if they volun­
tarily discharged the caveat and accepted a new mortgage at the 
time when the transfer was made from the registered owner to their 
mortgagor; the mortgagees’ proper recourse was to have taken action 
to have their original mortgage reformed and recorded in conformity 
with their caveat instead of discharging the same.

SASK.

Statement

Newlands, J.

SASK.

Dec. 31.
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SAS K. Lan» titles (Torbens system) (g V—60)—Mortgage — Certificate 
of title—When registration effective.

H. C.
1912

Though a mortgage in proper form is handed in for registration :it 
the smile moment ns the transfer of title to the mortgagor under the 
Land Titles Act (Si.sk.). it cannot lie actually registered until after

lVWiKRH
Lu m nuit Co.

the title has liecn officially transferred of record under that Act (Tor 
ren* title system ). and therefore it must he received subject to execn 
tions already on file in the land titles olficc.

8-tatement A stated ease submitted by the plaintiffs and the defend­
ants the Ideal Fenee Company, Limited, as to whether the plain­
tiffs are entitled to rank upon the land described in the mort­
gages in priority to the defendants the Ideal Fenee Company. 
Limited, execution creditors.

II. J. Schull, for plaintiffs.
P. II. Gordon, for defendants.

Nowlands, .1. Newlands, J. :—The plaintiffs and the defendants, the Ideal 
Fenee Company, Limited, stated a ease for the opinion of the 
Court, which may be briefly summarized as follows

Two of the defendants, Niklason and Cleugh. being indebted 
to the plaintiffs in the sum of $1,141.45 on the 27th September,
1910, mortgaged to the plaintiffs lot 80 in an addition to the 
townsite of Lang according to plan K 0720, which plan was 
incorrectly described in the mortgage as No. 0720. At the time 
of the giving of this mortgage Niklason and Cleugh were not 
the registered owners of this lot, but held an agreement of sale 
for the same. On the 4th October, 1910, the plaintiffs, learning 
that they could not register this mortgage, filed the same in the 
land titles office attached to a caveat properly describing said 
premises. On the 21st of February, 1911, having received a 
transfer for said lot, Niklason and Cleugh executed a new mort­
gage to the plaintiffs, who handed the same into the land titles 
office together with the transfer on the 27th day of February.
1911, for registration. In the meantime, between the filing of 
said caveat and the registration of said transfer and mortgage, 
certain executions against said Niklason and Cleugh, one of 
which was the execution of the defendants, the Ideal Fence 
Company. Limited, for $1 ..‘188.80. were filed in the land titles 
office, and I presume were registered against the above mentioned 
land. On the issue of the certificate of title to the defendants 
Niklason and Cleugh under the above mentioned transfer, the 
above mentioned caveat would also have been put upon said 
certificate of title as an encumbrance as of the day on which 
it was registered, viz., the 4th day of October. 1910. and would 
therefore he a prior encumbrance to the execution of the defend­
ants. the Ideal Fence Company, Limited. On the 9th of March, 
1911. the plaintiffs withdrew the above mentioned caveat and 
it then ceased to affect said land.

The question stated for the opinion of the Court is, are the
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plaintiff» entitled to rank upon the land diwrihed in the mort- SASK. 
gages in priority to the defendants,’ the Ideal Fence Company, ~
Limited, execution 1 Jj. '

From the facta as stated, the plaintiffs voluntarily discharged 
the eaveat registered on the 4th October, 1!)10, which gave them y 
priority over the defendants’ execution and there being no fraud " ' "
on the part of the defendants, the Ideal Fence Company. Lim- smith. 
ited, they are entitled to maintain the priority they have .. T~ , 
acquired by the plaintiffs action. It the plaintiffs had wished 
to maintain their priority, they should have brought an action 
to reform their first mortgage, and should not have discharged 
it as they did.

The only point in favour of the plaintiffs that was sug­
gested during the argument was that the transfer upon which 
the certificate of title to Niklason and Cleugh was issued was 
registered at the same time as the mortgage from them to the 
plaintiffs, and that therefore there was no time during which 
the defendants’ execution could get in ahead of this mortgage.
This argument will not. however, stand investigation, because 
under the Land Titles Act the mortgage could not he received 
in the land titles office until the issue of the certificate of title 
to the mortgagors. Therefore, although it was handed in for 
registration at the same moment as the transfer, it could not 1m* 
received for registration until after the issue of the certificate 
of title, and the execution in question being on file in the land 
titles office before the mortgage could he received for registra­
tion would be entitled to he registered prior to it.

The question submitted will have to he answered in the 
negative, and judgment he entered for the defendants, the Ideal 
Fence Company, Limited, dismissing the plaintiffs’ action with 
costs.

Action <1 ismissid.

Re AMERICAN BRAKE SHOE AND FOUNDRY CO and 
PERE MARQUETTE R CO

Exchequer Court of Canada, Audctte,./., in Chamberh. Auqunt 1, 1912.

1. Rkckivkbs (§ Hi—25)—-Claims against—Sktti.kmknt — Limitations 
—Railways—Winding-it.

Claims for personal injuries and for damage to property against 
a railroad company prior to tin- appointment of ;i receiver l>y the 
Kxvhequer Court of Canada and claims for construction or repair 
work, court costs, counsel fees and advertising during the six months’ 
period prior to the receivership must he submitted to the Exchequer 
Court upon their merits, so that creditors may he allowed to shew 
cause la-fore any authorization is given the receiver to compromise 
such claims.

CAN.

Ex. C.
1912

Application on behalf of one of the receivers ap|»ointed here- Statement 
in for authority to settle and pay the following claims:—
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CAN.

Ex. C. 
1912

Rr.
American 

Brake Shoe

Foundry
Co.

Marquette 
R. Co.

Statement

1. Claims by injured employees, passengers, and other expenses in 
dental thereto, even though some parts thereof had lieen incurred more 
than six months before the appointment of the receivers herein.

2. Bills due prior to the appointment of the said receivers on nm 
tracts of the said railroad company for construction or repair work 
on bridges, buildings and other railroad property where the work i- 
still in progress.

3. Bills for witness fees, Court fees, lawyers’ fees, and other expen ■ 
in connection with the conduct of the legal department during said six 
months period.

4. Bills of newspapers for printing display advertisements of the 
railroad company's service during said six months period.

5. Claims for personal injuries, injuries to live stock killed along the 
line of the railroad company, and for damage to property caused pn r 
to the appointment of the receivers, provided that in each such case 
the claim can be settled for an amount which in the judgment of the 
said receivers is no greater than would be the expense of preparing 
and eonducting a defence.

Britton Osier, for the railroad company, supported the appli­
cation.

Audette, J.:—No such sweeping application can indeed lie 
granted under the circumstances upon such scanty material as that 
filed in support of the application. An order of this kind would 
indeed vest the receivers with such powers as would enable them 
to defeat the very spirit of the law where the property of a 
debtor is placed in sequestration in the hands of a receiver to 
look after the interest of the creditors of the defendant. By 
granting the prayer of the first clause, authority would Ik* given 
to the receivers to pay even prescribed claims—claims extin­
guished by the Statute of Limitations. With respect to the second 
clause, no information is given to the Court whether the con­
tracts in question involve large or small amounts. With respect 
to clauses 3, 4 and 5, suffice it to say that such claims cannot lie 
paid and settled without giving the creditors an opportunity 
of shewing cause, and saying whether the judgment of the 
receivers is good or bod.

All such claims as are mentioned in this application can only 
Ik* paid upon submitting them to the Court upon their merits, 
and allowing the creditors to shew cause. Following another 
course and giving the receivers carte blanche, would he defeating 
the principle of law obtaining in the present class of cases. A 
similar order consecrating the same principle was made on tin 
liith February. 1906, by Mr. Justice Burbidge, in Horn v. Bert 
Marquette li. Co., Audette's Exchequer Court Vrac., 2nd ed 
147. The application is refused.

Motion dismiss* <1
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CITY OF SASKATOON (plaintif!) v TEMPERANCE COLONIZATION 
SOCIETY. Ltd . James Prin.'.le Steadman. Augustus Meredith Nan- 
ton. Edmund Boyd Osier. Charles Powell, William Waldie McKim, 
and Daniel Thomas Smith (defendants).

Saskatchewan Supreme Court. Trial before Neu'laiuls, ,/.
December 30, 1912.

1. Evidexck (g VI L—580)—Extkixsic evidence ah to street record — 
Admissibility.

In an action to determine the boundary of » street as appears by a 
regularly recorded sub-division plan or pl.it, evidence of instructions 
given to surveyors who laid out the street and made the plans at the 
instance of a private owner of the entire tract are not admissible to 
contradict what is shewn by the plan itself as to the intended width 
of the street.

Trial of am action to determine a street boundary.
,1. A. Allan and II. IV. Shannon, for plaintiffs.
II. E. Sampson, for Temperance Colonization Society ami de­

fendant Charles Powell.
J). II. Laird, for defendants Nan ton & Osier.
</. E. Frame, and ./. Milden, for defendant MeKim.
J. I). Ferguson, and F. F. McDermid, for defendant Steed- 

man ( who withdrew).

New lands, J. :—The question at issue in this action is the 
width of Spadina crescent, as shewn on plans (j 2 and <j 2 
of record in the land titles office for the registration district of 
Saskatoon. The city of Saskatoon claims that Spadina crescent 
is bounded on one side by the South Saskatchewan river, and 
the defendants claim that it is bounded on the river side by a line 
drawn parallel to and 132 feet distant from the blocks and lots 
vhivli form the boundary on the other side of the street. The 
plaintiffs introduced the evidence of several provincial land sur­
veyors as expert testimony to shew that there is no boundary to 
Spadina avenue on plan Q 2 on the river side excepting the river 
itself, and the defendants, the Temperance Colonization Society, 
Ltd., offered evidence, which 1 rejected, to shew the instructions 
given by that society to the surveyors who laid out the street in 
question and made the plans Q 2 and Q 3. In neither case is the 
evidence admissible, as I am of the opinion that the plans must 
speak for themselves, and it is not a case in which I need expert 
testimony to assist me in coming to a conclusion.

Hie interpretation I put on the plans is not that urged by 
either party. It seems clear to me that in laying out Spadina 
crescent the surveyor intended to lay out a street which would 
extend from the lots on one side to the top of the bank on the 
other aide, and that the distance between the top of the bank 
and the lots at the corners of the blocks would be 132 feet. If 
it had been necessary to write a description of the street it would 
have read from any block corner “132 feet to the top of the

SASK.
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Saskatoon

Society,

river bank and thence following the several courses of said top of 
the bank, etc.” On the one hand I do not think the land be­
tween the top of the river bank and the river was ever taken 
into consideration by the surveyor because there is no distance 
shewn from either the lots and blocks or the top of the bank to 
the river, and on the other hand, I do not think the surveyor 

Temperance ever intended to leave any land between the top of the bank and 
oi.umzv t|1(1 sfm>t, as the plan shews clearly to my mind an intention 

to lay out Spadina crescent between the lots and the top of the 
bank, the figures 130 between two arrows being for the purpose 
of fixing the corners of the blocks. Plan Q 3 shews this much 
more distinctly than plan (j 2 because on plan Q 3 the surveyor 
drew an irregular line following the courses of the top of the 
bank which is omitted from plan (j 2, but the manner in win h 
the arrows and figures are placed shews clearly that the top of 
the bank is to be taken as the boundary of Spadina avenue on 
plan 2 as well as on plan Q 3.

Neither party being successful, there will be no costs except­
ing as to defendant Steedman, who took no part in the defence, 
and the action will be dismissed as against him with costs.

Judgmen t accordingl //.

8.C.
1012

McGREGOR v. ST. CROIX LUMBER CO.

Nova Scotia Supreme Court. Trial before tlrahnm, E.J. November l‘»l

1 Omen rations and companies ( $ IV I ) 1—77)—Power to covi’icact - 
Transfer of entire property—Nova Scotia Companies Acts.

Under the provisions of the Nova Scotia Companies Act. li.S.N.S. eh. 
1-8, as amended by X.N. Acts of 1U12, vh. 47, a company, whether in­
corporated before or after the passage of the latter Act, may dispose 
of the whole of its undertaking; such sale is not limited to sales for 
shares, debentures or securities of other companies carrying on a Ihm 
ness of a similar character, but covers sales for money as well.

2. Corporations and companies ($ IV I) 1—77)—Power to contract 
Transfer of entire property—Nova Scotia Companies Acts
REQUIREMENTS OF.

The procedure prescrilied by the Nova Scotia Companies Act for the 
sale of its whole undertaking and assets mast lie strictly followed.

Corporations and companies ($ IV I> 1 - 77)—Contraits ultra vires 
—Transfer of entire property—statutory requirements N.s. 
Companies Acts.

An agreement entered into by the directors of » company for the 
sale of the entire undertaking to another company, although ratified 
by a resolution passed at a meeting of shareholders, is ultra vires and 
cannot lie enforced in the absence of the spécial resolution called fur 
by the amending Act, see. 5, ns defined by sec. 93 of the Companies Act.

4. Corporations and companies ($ IV I)—60)—Contracts ultra vires 
Statutory authority—Prohibiting implication outside of the 
AUTHORITY SPECIFIED.

Where the legislature gives n company express power, within certain 
limits, to do a special thing, it is to be taken primd fade to prohibit
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Action to enforce the specific performance of an agreement 
entered into by the directors of the defendant company to sell 
its property to the plaintiff company for the sum of $181,000.

II. Mcllish, K.C., C. 7. Burch cil, K.C., and 7. L. Batston, for 
plaintiff.

T. S. Boyers, K.C., and 7. M. Davidson, for defendant.

Graham, K.J. :—The power to make the sale is supposed to 
he contained in a clause in the memorandum of association of 
the defendant company, which is as follows :—

The objecte for which the company is established are:—
(j) To Bell, lease or otherwise dispose of the whole or any branch 

of the business, property or franchise of the company to any company 
currying on or formed for the purpose of currying out any object 
similar to any of those of the company hereby contracted.
The agreement purports to sell nil the assets of the defendant 

company ils a going concern, including all lands, buildings, her­
editaments, goods, chattels, machinery, good will, contracts and 
agreements and all other property, etc., etc., excepting the manu­
factured lumber, laths, manufactured wood and wood pulp and 
excepting book debts.

As a fact the manufactured articles were already under con 
tract for sale in the ordinary course of business.

Four or five horses were reserved by a verbal arrangement 
and the book debts were very inconsiderable.

1 find that this proposed sale was to he a sale of the whole 
of the company's undertaking, leaving nothing for it to do but 
to wind up. It could do nothing lieyond this.

It is quite evident that the Judges in England have contlict- 
ing views of the propriety of such a clause in the memorandum 
of association. Going back to Doughty v. Lomagunda Hafs, 
Ltd., 119021 2 Ch. 887, l>eeause I have to consider what was 
held by him in a later case, Buckley J. (as he then was) said:— 

Those sections of the Companies Act, 1862, which specify what the 
memorandum of association shall contain, provide amongst other things 
that the memorandum shall state “the objects for which the pioposed 
company is proposed to lie established. ' ’ If the matters here were in­
troduced by authority, I think there would be ample room for argu­
ment that these words mean the objects which the company is estab­
lished to carry out as a going concern for the purpose of earning profit 
and the like, which I may call the living objects of the company, which 
it is established to carry out as a living corporation, and do not include 
provisions addressed to the disposal of the assets of the company at a 
time when it is not going* to carry on any undertaking further, 
lie gaid this, but followed Cotton v. Imperial and Foreign 

Agency Corpn., [ 18921 8 Ch. 454, a decision of Chitty, J., and 
as he afterwards said in the later case, practically invited an 
appeal. An appeal was taken, but it went off without deciding 
this question.
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Afterwards Ilisgood v. Henderson's Transvaal Estates, | 11)08! 
1 Ch. 743, came on before the Court of Appeal, and Buckley, 
L.J., delivered the judgment of the Court. Now, that ease was 
n sale for shares in the new' company, and those shares were not 
fully paid up shares, so that the shareholders of the selling com­
pany who lmd fully paid up their shares might find themselves 
afterwards liable to calls in the purchasing company. And per­
haps all that it was really necessary to decide was that these 
shareholders would, by reason of a sale under the memorandum 
in the articles of association, instead of the winding up provi­
sions of the Act, be deprived of the benefit of those provisions 
which, among other things, entitle them to an arbitration and a 
sale of their shares for money. Rut the Court went further and 
gave expression to the view of Buckley, J., in the earlier case, 
which I have already quoted, and they overruled Colton v. im­
perial and Foreign Corpn., | 1802] 3 Ch. 454, and Fuller v. 
White Feather Reward, Ltd., |190f>) 1 Ch. 823, saying:—

Under the Companion Act. 1802, the incorporation of n company is 
effected hy the registration of a memorandum of association, which is 
to state the ‘ ‘ objects for which the proposed company is to l>o estab­
lished. '’ To my mind that means the objects which the corporation 
during its corporate life is to pursue, the purposes by whose fulfilment 
it is to seek to earn profit. The definition of the objects is the defini­
tion of what is generally called the undertaking of the company. The 
modern practice is to add, I think erroneously, an enumeration of the 
powers for carrying those objects into effect. But, however that may 
l»e, the words “objects for which the proposed company is to be es*nl>- 
lished ’' have, in my opinion, no relation to acts to be done after the 
corporate life has come to on end. No soon ns the company passes 
into liquidation, the distribution of its assets is a matter which concerna 
tho corporation not at all, but its creditors and contributories only. In 
my judgment, it is no part of the function of the memorandum of 
association to define under the corporate objects tho distribution of tho 
assets after the corporate life is over. . . . When liquidation ensues, 
tho scheme of the Act shortly is that tho assets are to be turned into 
money, the contributions of the contributories enforced as far ns need 
be, the debts paid, and the balance divided amongst tho contributories 
according to their rights. Hec. 101 introduces a modification. That is 
a section which speaks not only after liquidation, but when the com­
pany is proposed to lie, ns well ns when it is in the course of being 
wound up: Hisjioud v. Henderson's Transvaal Estates, [ 19081 1 Ch. 
743 at 757 and 759.

The Court said (p. 701), referring to the decision of Chitty, 
J.:—

The decision affirmed that under clauses in the memorandum of asso­
ciation the company might sell its whole undertaking, meaning by that 
expression not merely all its assets at the moment, but all its present 
and future business, and might, under the authority of special resolu­
tions, divide the proceeds of sale amongst the members without the 
safeguards provided by sec. 161. With the greatest respect to that
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very learned Judge, I am unalde to agree with this decision. Sale 
of even all the property at a particular moment may lie, but sale of 
the «hole undertaking and division of the proceeds cannot he, a cor­
porate object. Under a clause in its memorandum of association a 
single steamship company may no doubt sell its only steamship with 
the whole of its equipment and with the proceeds buy another. But 
under a clause in its memorandum of association it cannot, in my 
opinion, sell its only steamship and all its undertaking and divide the 
proceeds. Distribution of capital (except in reduction of capital) 
can only lie made in winding up. An agreement for sale may be a 
corporate Act of the going company and within its objects, but an 
agreement for sale and distribution can only lie valid when the com­
pany “is proposed to lie wound up" or is “in the course of being 
wound up" (p. 76.3). “But apart from that feature" (i.e., that the 
shares of the purchasing company were not paid up) and upon the 
general question I cannot agree with the decision.

Upon this condition of the law in England, which would he 
the law here, the Provincial Legislature in Nova Scotia inter­
vened and passed, May 3, 1912, this provision in amendment of 
tile Nova Scotia Companies Act, H.S.N.8. 1900, eh. 128, namely. 
Acts of 1912. eh. 47, sec. 5:—

Any company now or hereafter incorporated under said ch. 128 may 
by special resolution sell or dispose of its whole undertaking for such 
consideration as the company thinks lit. and in particular for shares, 
délientures or securities of any other company having objects altogether 
or in part similar, provided such sale or disposition is one of the objecta 
of the company contained in its memorandum of association.

It was under this provision that the defendants started to 
sell. The day previously to the date of the agreement for sale, 
namely, May 22, 1912, n meeting of the shareholders was held 
and a resolution was passed. It recited the clause from the mem­
orandum of association already quoted. It recited see. f>, eh. 
47, Acts of 1912, the provision in the Act just quoted.

It also recited that the directors had agreed to sell all the 
assets of the company as a going concern, etc. This agreement 
of the directors only exists in the recital. At least it was not in 
writing. The resolution was to the effect that this agreement of 
the directors should he ratified and confirmed and that the com­
pany do sell to the plaintiff the said assets for the said considera­
tion, that the directors are authorized to make such sale, and 
that the president and secretary should sign the necessary agree­
ments. This resolution was carried by a three-fourths majority. 
But a minority was opposed to it. and one shareholder at least 
abstained from voting, relying upon the statutory provision just 
quoted as to a special resolution, which would require another 
meeting to pass upon the matter and confirm the resolution. 
The directors have bond fide failed to have another resolution 
passed by a further meeting for want of a majority.

The shareholders other than the directors, with the exception
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of one director, are opposed to the sale. 1 find that the share­
holders are in good faith opposed to the sale because it would 
not he a good bargain for the company. The evidence of Mr. A 
P. Shand satisfactorily proves that fact, The agreement entered 
into by the directors and executed, which, as I said, is dated 
the 23rd May, 1912, contains this proviso :—

8. This agreement is conditional upon such ratification, if any. ns 
may be required in that behalf by the shareholders of the company. 
By the .Joint Stock Companies Act, R.S.N.S. eh. 128, see. 93, 

a special resolution is defined. A resolution must not only lie 
carried by a majority of not less than three-fourths and so on. 
but it must be confirmed by a majority at a subsequent general 
meeting, and held at an interval of not less than fourteen days 
nor more than one month from the date of the meeting at which 
such resolution was first passed.

I find as a fact that the plaintiff company was aware of 
and had knowledge of the proceeding of the defendant company 
and its shareholders and of the necessity of a special resolution 
and the absence of it. It took the risk of a second meeting con­
firming the resolution. Two payments received by the directors 
on account of the proposed sale were duly tendered back and, 
on refusal to accept them, they have been placed on deposit 
receipt for the plaintiffs. Nothing was said on the argument 
as to that feature and I have no doubt the payments do not 
affect the matter. In my opinion this case turns largely on the 
construction of sec. 5 of the Act passed in 1912. It applies 
to companies already incorporated as well as to companies to be 
thereafter incorporated.

This provision is in part taken from a usual clause in a mem­
orandum of association in England, as follows:—

To Hell or dispose of the undertaking of the company or any part 
thereof for Mich considerution as the company may think fit, and in 
particular for shures, debentures or securities of any other company 
having objects altogether or in part similar to those ot this company: 
1 Palmer’s Company Precedents 510.
In my opinion that provision is not limited to sales for 

shares, debentures or securities, but it covers sales for money as 
well. It emphasizes, no doubt in consequence of decisions of the 
.Judges, sales for shares, debentures or securities, but it covers 
also all sales of the undertaking. There is nothing which cuts 
down the generality of the first part. Of course then there was 
the difficulty which Buckley, J. (as he then was), pointed out, 
that the legislation of the Companies Act contemplated as the 
“objects for which the proposed company is to be established" 
objects which it was to “carry out as a going concern for the 
purpose of earning profit and the like,” “to carry out as a living 
corporation.” And the provincial legislation comes to the aid of 
any such provision contained in the memorandum for a sale of
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the undertaking, and provides in effect that notwithstanding any 
other provision in the Companies Act a company may sell out its 
whole undertaking by a special resolution. The proviso of the 
section contemplates its application where there is contained in 
the memorandum of a company already incorporated a provision 
that the sale of the whole undertaking is one of the objects of 
the company, and by the hypothesis applies to this case. Effect 
must he given to this legislation in respect to companies already 
incorporated. It is not to be supposed that the legislature was 
passing an unnecessary provision.

I do not know that the proper view of the English law is 
material in determining what the Legislature meant. It may be 
that it means that if, by its memorandum, the company has the 
power to sell the whole undertaking, then it is (by way of re­
striction) only to sell after a special resolution. Or it may mean, 
as 1 have already indicated, that if the memorandum purports, 
although not validly or open to question, to contain, as one of 
the objects of the company, power to sell the whole undertaking, 
there it is enabled to effect a sale after a special resolution. Then 
it is well established that when the Legislature gives a company 
express power, within certain limits, to do a special thing, it is 
to be taken prima facie to prohibit by implication any deviation 
from the power so given. The special resolution is essential.

For these reasons I am of opinion that the agreement of 
■ale is ultra vires and invalid and cannot be enforced. The 
action should be dismissed, and with costs.

Action dismissed.

WILSON v. MUNICIPALITY OF DELTA.
Juilirial Committee of the Privy Council. Present: Lord Macnaghten, 

Lord Mersey, ami Lord Moulton. December 13, 1912.
1. Waters (8 ICI—19)—Dyki.no by pubijo autiiobity—Variations in

DFTTA1L8.

Where a public body is intrusted with the construction of dyking 
works to prevent daniuge from the overflow of a river when in flood, it 
is its duty to avoid causing unnecessary inconvenience V» individuals 
alTected by the works; and where local adjustments and variations 
of the general plan can be made without ulfecting its suitability for 
its intended purpose or its compliance de facto with the description 
of works authorized, the public body is entitled to make such ad­
justments and variations if they diminish the interference with 
private rights or property and so lessen the amount of compensation 
to be paid in respect thereof.

[.1/iiMicipa/ifj/ of Delta v. Wilson, 17 W.L.R. 680, affirmed on differ­
ent grounds.]

2. Limitation of actions (8 ID—27)—Against municipality—Injury
THROUGH PUBLIC WORKS.

A cause of action against a municipality in British Columbia for 
damages accruing in duly, 1897, in respect of alleged deviations from 
certain dyking and drain-ge works constructed by it under the auth­
ority of municipal by-laws was subject to the provisions for limita 
tion of actions contained in the B.C. Municipal Act. 1802, and of the 
Municipal Clauses Act, R.S.B.C. 1807 (see subsequent Revised Muni­
cipal Act. R.S.B.C. 1911).
S6—8 D.L.B.
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3. Limitation ok actions (8 ID—27)—Against municipality—Works
NOT WITHIN THE AUTHORIZING BY-LAW.

An action against a municipality in British Columbia claiming 
damages by reason of the construction of certain municipal dyking 
works would be barred in so far as the claim was based upon the ion 
tent ion that the works were not justified by the by-laws relied upon as 
authorizing the same, after the expiry of the periods of limitation 
specified in secs. 243 and 244 of the B.C. Municipal Clauses Act 1*!'7 
(see subsequent Revised Municipal Act, R.S.B.C. 1911, ch. 170, gees. 
61S and -Mti

Appeal, by the defendant in the original action, from the 
judgment of the Court of Appeal for British Columbia, in 
Municipality of Delta v. Wilson, 17 W.L.It. 680, which affirmed 
the judgment of Hunter, C.J., dismissing the appellant's coun­
terclaim.

Sec. 146 of tile Municipal Act 18012 of British Columbia pro­
vided that :—

When debentures have been issued under a statute or under a by­
law. and the interest on such debentures . . . has been paid for
the period of one year or more by the municipality, the statute and 
the by-law and the delientures issued thereunder . . shall lie
va I hi and binding on the cor|>oration, and shall not be quashed <>r set 
aside on any ground whatever.

Sec. 243 of the B.C. Municipal Clauses Act 1897 provided 
that :—

All actions against any municipality ... for the unlawful 
doing of anything purporting to have been done . . . under power* 
conferred by any Act of the Legislature . . . shall be comment'd! 
within six months after the cause of such action shall have first arisen.
See. 244 of the same statute enacted as follows :—

All actions against a municipality other than those mentioned in 
the last preceding section shall be commenced within one year after 
the cause of such action shall have arisen.

Martin, K.C., of the British Columbia Bar, for the appellant, 
contended that sec. 146 of the Municipal Act 1892 only affected 
the position of the holders of debentures under an invalid by­
law, and did not refer to proceedings to question the validity of 
the by-law by a person injuriously affected. The appellant 
is not estopped by laches or acquiescence. See Lindsay Pet­
roleum Company v. Hurd, L.R. 5 B.C. 221. As to the effect of 
the by-laws of a corporation, gee Corporation of lialcigh v. Wil­
liams, [1893] App. Cas. 540, 69 L.T.R. 506.

Sir R. Finlay, K.C., W. J. Taylor, K.C, of the British Col­
umbia Bar, and H. S. llompas, for the respondents, argued that 
there was no evidence that the appellant had suffered any in­
jury from the construction of the respondent’s works. In any 
case his proper remedy was by arbitration under the Act. There 
was no illegality in the by-law, and it is too late to raise that 
question now. Apart from the Act the appellant was a mem-
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ber of the corporation at the time, ami acquiesced in what was 
done. His claim is barred by secs. 243 and 244 of the Municipal 
Clauses Act 1897, for these works were constructed in 1897, and 
the action was not commenced till 1902. The principle of the 
decision in Darley Main Colliery Company v. Mitchell, 54 L.T.
R. 882, 11 App. Cas. 127, does not apply where the Act is al­
leged to have been wrongful from the beginning.

Martin, K.C., in reply.

The judgment of the Board was delivered by
Lord Moulton:—This is an appeal from a judgment of Lord Moulton, 

the Court of Appeal for British Columbia dismissing an appeal 
from the judgment of Hunter, C.J., upon a counterclaim by the 
appellant in an action brought against him by the respondents.
The appellant is a landowner at Delta, New Westminster, in the 
Province of British Columbia, and the respondents are the muni­
cipal corporation of that place.

The counterclaim relates to certain dyking works executed 
by the respondents along the south bank of the Fraser river, 
which forms the northern boundary of certain lands of the 
appellant. These works run through the lands of the appel­
lant, as well as through neighlxmring lands lying upon the same 
bank, and were constructed for the purpose of keeping back 
the waters of the Fraser river at times when it is high, and thus 
preventing them from flowing over such lands, and it is ad­
mitted that they successfully accomplish this object. By his 
counterclaim the appellant claimed damages against the respon­
dents on two grounds. In the first place, he alleged that the 
dyke and the works appertaining thereto (more especially a 
certain ditch running along by the side of the dyke) were con­
structed illegally and caused damage to his land by overflow.

In the second place, he alleges that the respondents, after 
constructing the dyking works under certain specific by-laws, 
neglected to maintain them and keep them in repair, and so 
eau.sed damage to him. No evidence seems to have been given 
at the trial to support this latter claim, and no reference was 
made to it on the hearing of this appeal, so that it is unneces­
sary to make further reference to it. Shortly stated, the facts 
of the case are as follows. Prior to 1895, the Fraser river used 
to overflow its banks from time to time, and flood the neigh­
bouring lands, thereby rendering portions of them, including 
those to which this case refers, incapable of cultivation and 
practically of no value. In January, 1895, a petition was pre­
sented to the respondents, by which they were asked to pass the 
necessary by-law to provide for the construction, protection, 
and maintenance of a dyke along the south bank of the Fraser 
river, feom the high land to the Gulf of Georgia, in order to

883

IMP.

P.C.
1918

Wilson 

Mrxi 

of Dklta.



884 Dominion Law Reports. 18 D.L.R.

IMP- prevent these overflows. In consequence of this petition, the 
J— respondents passed a by-law to authorize the construction of the 
1912 works in question and to provide the necessary moneys. Such 
;— by-law was provisionally adopted on the 10th June, 1895, and 

Wilson finally passed on the -''ih October, 1895, and on the 18th Janu 
Mi ni ary, 1896, the respondents entered into a contract for the con- 

c'ii’ai.ity struction of the works. In January, 1897, it was discovered 
or Dklta. j||aj. ^|Je 8Uin 0f m0ney so provided would be insufficient to com 

Lord Moulton, plete the works ; and. accordingly, a further by-law was passed 
by the respondents authorizing the raising of the requisite fur­
ther money. This by-law was provisionally adopted on the 10: h 
April, 1897, and finally passed on the 22nd May, 1897. The 
money authorized by the said Jjy-laws was raised by debentures 
of the respondent corporation, hearing interest at the rah- of 
5 per cent, per annum.

No application has been made at any time to quash either of 
the said by-laws or to set aside any of the debent; r. * issued 
thereunder; and interest has been paid upon those i oentmvs 
regularly to the present time. The works were completed in 
July, 1837. At the date of the petition for the original by-law- 
above referred to, the appellant was the owner of lands in the 
area to be protected by the works, known ns lots 83 and 84, 
and as such owner he signed the petition for the by-law. In 
November, 1897, after the works had been completed, he pur­
chased certain other lands known as lots 128 and 129, which 
arc the lands to which his counterclaim refers. During the 
years 1898 and 1899, he was a member of the council of the re­
spondent corporation. Shortly after his ceasing so to be a 
member, the respondents passed a further by-law authorizing 
the borrowing of a further sum for the purpose of keeping 
the works in a proper state of repair. Such by-law was finally 
passed on the 18th September, 1900, and debentures were forili- 
with issued under it. As in the case of the other by-laws, 
no application has ever been made to quash this last by-law 
or set aside the debentures issued under it, and interest has been 
paid upon those debentures regularly to the present day. The 
appellant had from the first full knowledge of all things done 
by the respondents ns above set forth, anti no objection was at 
any time raised by him to anything that had so been done until 
the filing of the counterclaim to which this appeal relates. On 
the 13th July, 1902, an action was brought by the respondents 
against the appellant for arrears of taxes due from the appel­
lant as owner of the said lands in respect of the assessment of 
those lands under the said by-laws. Besides putting in a de­
fence, the appellant raised a counterclaim for damages and an 
injunction. The action was tried in the year 1902, before Mr. 
Justice Martin, who dismissed both the claims, but on appeal
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the case was sent back for a new trial. Thereupon the appellant 
amended his counterclaim, and in its present form it was de­
livered on the 31st July, 1905.

The second hearing of the action took place on the 30th 
October, 1905, before Hunter, C.J., who dismissed the claim of 
the respondents, on the ground that they had adopted the wrong 
remedy for the non-payment of the taxes, lie held that such 
taxes could only be recovered by enforcing the statutable lieu 
on the lands in respect of them. Against such judgment no 
appeal has been brought. lie also dismissed the counterclaim. 
The present appellant appealed against this judgment so far as 
it related to the counterclaim, and the Court of Appeal, by a 
majority, supported the judgment of Hunter, C.J. From this 
judgment the present appeal is brought.

For the purposes of the present appeal it will suffice to say 
that the works in question consist mainly of a dyke reaching 
along the south bank of the Fraser river. This dyke has of 
necessity a ditch running along it on the side away from the 
river so as to conduct away the water which otherwise would 
have drained into the river from the protected lands at such 
times as the river might be at a sufficiently low level to receive 
such drainage. There are, however, two so-called sloughs 
in this portion of the Fraser river. The upper slough, known 
as “the Crescent Slough,” is a kind of bye-pass, which leaves 
the river and returns to it, and thus encloses an island of 
considerable size known as “Crescent Island.” The second 
slough, known as “the Chilukthan Slough,” is in reality a 
small arm of the river flowing into the Gulf of Georgia by an 
independent opening. Both these waterways were admit­
tedly of great utility to the lands through which they flowed, 
as well as to the lands lying adjoining thereto, for the purpose 
of watering cattle. In order to preserve these waterways with­
out interfering with the protective action of the dyke, openings 
were made through the dyke at the junctions of the sloughs 
with the river, and these openings were protected by floodgates, 
which could be opened at times when the river was at such a 
level that this could be done without injury to the adjacent 
lands. To make the protection complete, it then became neces­
sary to insert in the ditch, at its intersection with the sloughs, 
apparatus known as ditch-boxes, so that the ditch might be 
protected from the inflow of river water during such periods 
as the floodgates were opened. In addition to these special ar­
rangements, at the points where the works crossed the sloughs 
certain dams and floodgates were constructed in the works at 
points where the dyke passed across the lands of two owners, 
who had themselves previously established protective works. 
Their Lordships are satisfied that all the variations in the gen-
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eral plan of the works were incidental to carrying out the auth­
orized works and were fully within the powers of the respondent 
corporation in the performance of their duties under the by­
laws. It is the duty of the public body intrusted with the con­
struction of such works to avoid causing unnecessary inconveni­
ence to members of the public affected by the works ; and, where 
local adjustments and variations of the general plan can lie 
made without affecting its suitability for its intended purpose 
or its dc facto compliance with the description of the works 
authorized, it is right to make them, if they diminish the in­
terference with the convenience of individuals, and so lessen 
the amount of compensation to which they would become en­
titled. in each particular case the propriety of such special 
variations will be a matter dependent on the facts of that case ; 
but in the present case the evidence, both as to the works them­
selves and the conduct of the parties, satisfies their Lordships 
that there is no ground for doubting that whatever was done 
was fully justified by the surrounding circumstances.

The main argument for the appellant in the argument be­
fore their Lordships was directed to shew that the by-law was 
invalid because of certain irregularities in the procedure for 
obtaining it. Their Lordships have no doubt that the matters 
urged upon them in this behalf are immaterial. In view of the 
disastrous consequences which would ensue if the validity of 
a by-law of this type could be challenged long after action had 
been taken upon it, the legislature of British Columbia has, 
in the Municipal Act, 1892, enacted that all objections to such 
by-laws must be made promptly and within a very short period 
of their being passed. In this connection, secs. 146, 146a, 278, 
and 279, may be instanced, all of which apply to the present case 
and secure the by-laws in question from all attack. Section 146, 
which may be taken as an example, reads as follows :—

When debentures have been issued under a statute or under a by­
law, and the interest on such debentures and the principal of such 
thereof (if any) as shall have fallen due has been paid for the period 
of one year or more by the municipality, the statute and the by-law 
anil the delientures issued thereunder, or such thereof as may yet be 
unpaid, shall be valid and binding on the cor|>oration, and shall not lie 
quashed or set aside on any ground whatever.

It was suggested on behalf of the appellant that the effect of 
this section was limited to the validation of the debentures 
issued. Their i can see no ground for this contention.
The section provides plainly that, under circumstances which 
arc admittedly to be found in the present ease, “the statute and 
the by-law . . . shall be valid . . . and shall not be quash­
ed on any ground whatever.”

For these reasons it is wholly unnecessary to inquire whether

918
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the contentions of the appellant ns to the existence of irregulari­
ties in the procedure for obtaining the by-laws are well-founded 
or not.

The remainder of the argument on behalf of the appel­
lant was based on the contention that the works were not justi­
fied by the by-laws. As has already been stated, their Lorl- 
ships are of opinion that this contention is not justified in 
fact. Rut their Lordships are also of opinion that the claim, 
so far as it is based on this ground, is harred by the provisions 
as to limitations of action contained in the Municipal Clauses 
Act, 1807, sees. 243 and 244. It is not necessary to decide under 
which of these two sections the suggested right of action would 
come, because the acts complained of were all done before Aug­
ust. 1807, and the counterelaiin was not put in until August, 
10112. The longest period allowed by secs. 243 and 244 is one 
year after the cause of action has arisen; and this period had, 
therefore, elapsed long before the action was brought. As will 
be seen by the counterclaim, the appellant claimed an injunction 
to prevent the respondents from maintaining and working the 
apparatus complained of, and that cause of action, if it ever 
existed, must have first arisen in July, 1807. There is no sug­
gestion here that the respondents have acted otherwise than bond 
fidr, and with the greatest openness, and it is clear that every­
thing relevant to such a ground of action was fully known to 
the appellant from the first.

Without in any way deciding whether or not the appellant 
might have any rights in this or any other form of action had 
such not been the ease, their Lordships have no doubt that, 
under such circumstances, cases like the present are precisely 
the cases to which these provisions for limitation of actions in 
the case of municipal corporations arc intended to refer, and 
that the appellant’s cause of action, based on alleged deviations 
hv the respondents from the works contemplated by the by-laws, 
is barred by these provisions. The above considerations suffice 
to decide this appeal. Rut, in addition thereto, there is in their 
Lordships’ minds grave doubt whether the appellant has proved 
that he has suffered any damage in fact or in law. It is ad­
mitted that his land has been greatly benefited by the works; 
and, when analysed, his sole complaint is, that, if the respond­
ents in working the ditch constantly kept the level of the water 
in it sufficiently low, he would have facilities of drainage of his 
lands which he does not now possess. Their Lordships see no 
obligation on the respondents so to work the ditch. Had they 
thought it proper, there wnis nothing to prevent their establish­
ing weirs in the ditch, which would have maintained such level 
in each section of the ditch as they thought proper, and in fact 
the effect of the ditch-boxes and dams is of this nature. It
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would seem, therefore, that no legal right possessed by the ap­
pellant has been infringed by the actions of the respondents; 
and, although their Lordships do not feel called upon to decide 
the question, they think it proper to put on record that they 
are not satisfied that any damage has been proved.

Their Lordships will, therefore, humbly advise Ilis Majesty 
that this appeal be dismissed, and that the appellant be ordered 
to pay the costs.

Appeal dismissed.

PICKARD v. DEUTCHER-CANADIER CO.
Alberta Supreme Court. Harvey. CJ.. Scott, and Stuart. JJ.

December fl. 1912.

1. Master and servant (g II A3—64a)—Liability ok employer—Trans­
fer OK INEXPERIENCED EMPLOYEE TO MACHINE OF DIFFERENT SPEED.

Where a child or young person of comparative inexperience Ins 
been employed in working a machine operating at a fixed speed and 
is transferred to a similar machine operating at a different speed, it 
is the duty of the employer to warn such employee of the difference 
in the machines, and in default he will be liable for personal injuries 
sustained by the employee who, in ignorance of the difference in speed, 
applied to the operation of the second machine, the movement'» ap 
plicable to the first and was injured in consequence.

Appeal by defendants from the judgment in favour of 
plaintif!' in a personal injury action brought by a child em­
ployed by defendants.

G. II. Ross, for defendant, appellant.
/). S. Moffatt, for plaintiff, respondent.
Harvey, C.J. :—We are of opinion that the defendants did 

not discharge the duty they owed to the plaintiff. Being a 
child of comparative inexperience the danger should have been 
pointed out to her. The child’s movement in the work she had 
been engaged in had become largely mechanical and fitted with 
the movement of the press. When put at a press that moved at 
n different rate of speed she was really running a greater risk 
than if she had hail no experience whatever, for without ex­
perience or instruction she would not appreciate the need to 
alter the movement she had already acquired. That she did 
not appreciate this fact and the danger involved is shewn by the 
fact of the accident happening at the very commencement of 
the work. The appeal is dismissed with costs.

Appeal dismissed.
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BROSSARD v. STERLING BANK and TURGEON cs-qual. (intervenant).
Quebec Court of Re view, Tcllier, DcLorimicr anti Saint-Pierre, JJ. 

Xovnnber 22, 1912.

1. Cheques (§ III—1(1)—«Rights ani» liabilities of drawee—Cheque
ACCEPTED BY BANK.

Where a cheque drawn to the order of another person is accepted by 
the hank on which it is drawn at the request of a third person, such 
acceptance renders the bank the sole debtor of the legal holder of the 
cheque; and if the drawer becomes insolvent after such acceptance and 
liefore payment of the cheque, his estate is not liable for the cheque 
either as regards the bank or as towards the legal holder of such 
cheque.

[Brunelle v. Oatiguy, 21 Que. K.B. 302, followed.]
2. Cheques (8 IV'—21)—Who are bona fide holders—Modification of

cheque.
Where a sum of money is given as a deposit of good faith to bind 

a transaction (e.g., the transfer of a license) and a cheque is also given 
to evidence the transaction, but payable to the order of a third {terson 
(the collector of provincial revenue|, and the transaction falls through 
and is not completed, the party to whom the cheque was given is the 
legal holder of the cheque within the meaning of the Hills of Exchange 
Act, and in order to obtain payment of this cheque the legal holder 
has the right to demand and the court has the power to grant an 
order authorizing the modification of the cheque so as to make him the 
payee thereof.

3. Evidence (8 VI F—544)—Action against bank on accepted cheque—
Prior action and judgment for amendment of cheque by sub­
stituting ANOTHER PAYEE EXTRINSIC EVIDENCE AS TO CHEQUE. 

The judgment in a prior action authorizing the amendment of a 
cheque by the curator in insolvency of the drawer's estate so as to 
make it payable to the person found to be the legal holder instead of 
to a government official who made no claim thereto and declined to 
endorse same liecause of his official position, may lie regarded in an 
action against the bank to recover the amount of the cheque, as 
evidence that such new payee is the lawful holder, where no valid ob­
jection to payment by the bank is shewn nor had it taken any steps to 
annul such judgment.

This was an appeal by the plaintiff from the .judgment of 
the Superior Court, Lafontaine, J., rendered at Montreal on 
June 7th, 1911, dismissing his action to recover the amount of 
a cheque for $200 drawn on the bank, respondent, hv one Ray­
mond, an absentee.

The appeal was allowed.
Edmond Itrossard, for the appellant.
Walter 8. Johnson (FT. .V. Chauvin, K.C., counsel), for the 

bank.
It. Taschereau, K.C., for the intervenant, respondent.

The judgment of the Court was delivered by
DbLorimier, J. (translated) :—Plaintiff prays for the re­

vision of the judgment rendered by the Superior Court at Mon­
treal, Lafontaine, J., on June 7th, 1911, maintaining the plea 
and the intervention herein and dismissing the plaintiff’s ac­
tion with costs.



Dominion Law Reports. 18 D.L.R.

QUE. By his action the plaintiff claims from the defendant the
(j H amount of a cheque, dated Montreal, November 29, 1909, drawn
1912 by Hubert Raymond on the bank defendant, to the order of L.
----  II. Boisseau, and subsequently, under the order of the Superior

bosh a ri) («0UIq modified so as to make the cheque payable to the pluin-
Stkri.ixo tiff’s order. The cheque had been accepted by the hank on Nov-

IUnk. ember 30th, 1909.
Deix.rimi.r,j. The facts giving rise to the present action are substantially 

as follows : On November 25, 1909, Joseph B rousseau entered 
into negotiations with Hubert Raymond in view of obtaining 
the transfer of the license of No. 1437 Notre Dame at. West, 
Montreal. To bind the bargain B rousseau deposited in the 
hands of Raymond the sum of $200 and in acknowledgment 
thereof the latter handed him the following receipt: Received 
from Mr. Joseph B rousseau the sum of two hundred dollars 
($200) deposited in my hands re payment of transfer of his 
license, Montreal, November 25, 1909, and this receipt bears 
Hubert Raymond’s signature.

Following up this transaction Raymond on November 29. 
1909, made out his cheque payable to the order of Mr. L. II. 
Boisseau, Collector of Provincial Revenue, and handed the 
cheque to Mr. B rousseau. This cheque evidently formed part 
of this transaction or proposed transfer of this license to B rouss­
eau, as appears in so many words on the back of the cheque 
written by Raymond : Re-transfer Lajeunesse to Brousseau.

On November 30, 1909, the bank defendant accepted the 
cheque on presentation by Brousseau.

Raymond never completed the transaction in question ami 
he absconded leaving the cheque in question in Mr. Brouss 
can’s hands.

In order to recover the amount he had deposited and which 
was represented by this cheque, the latter only had this cheque 
payable to the order of L. H. Boisseau. Mr. Brousseau went 
to see Mr. Boisseau to get him to endorse the cheque and give it 
hack to him. as the proposed transaction could no longer go 
through.

Mr. Boisseau, though admitting he had no right to the 
cheque, since it had been made for the purpose of transferring 
a license which could no longer he effected, declared to Brous­
seau that he could not endorse the cheque because by so doing 
in his quality of Collector of Provincial Revenue, the cheque 
would become the property of the Government, that is to say, 
he would have to account for it in his returns to the Govern­
ment.

Whilst these pourparlers were going on, Raymond’s credi­
tors instituted proceedings against him, his estate was declared 
insolvent and the intervenant appointed curator thereto.



8 D.L.R. | Brossard v. Sterling Bank and Turgeon. 891

It was at this juncture that the plaintiff, to whom B rous­
seau had handed the cheque in payment of professional ser­
vices, saw himself compelled to take legal proceedings to render 
this cheque payable to his order, as representing B rousseau, in 
the place and stead of Mr. Boisseau, who was unable to do so.

On February 25, 1909, the plaintiff presented to the Sup­
erior Court a petition, supported by affidavit, reciting the fore­
going facts, praying the Court to authorize the curator to re­
place on the said cheque the name of L. IL Boisseau by that of 
Edmond Brossard so as to allow him to cash the cheque.

It is evident that the legitimacy of these allegations and con­
clusions was not then contested either by Boisseau, who always 
admitted he had no right to the cheque, nor by the curator who 
was not entitled to the amount represented by such cheque lying 
in the bank, since the acceptance of the bank had precluded it 
from falling into the insolvent estate.

For these reasons, no doubt, not only was there no objection 
raised to the granting of this petition hut the curator himself 
appeared through his attorneys and produced a consent as fol­
lows : “Messrs. Perron & Co. appear for the curator and declare 
they have no objection if the Court has none.”

Under these circumstances Mr. Justice Fortin granted the 
petition authorizing the curator to modify the cheque as prayed 
for. The curator complied with this judgment, modified the 
cheque, making it payable to the plaintiff and endorsing it in 
such a way as to disclose the authority under which he was 
acting.

The plaintiff thereupon presented the cheque anew to the 
hank defendant but payment was refused. The defendant had 
the cheque protested on March 4, 1910, for default of payment 
and instituted the present action wherein he recites the forego­
ing facts and claims from the bank the amount of the cheque 
accepted by it on November 30, 1909.

The bank appeared and asked an extension of delay within 
which to plead. This was granted, but instead of producing a 
plea it served a notice on the curator and inspectors to the Ray­
mond estate, reciting the foregoing facts, averring that it was 
a creditor of this estate and calling on them to intervene in this 
suit

On A|;**il 5, 1910, the curator, duly authorized, filed the in­
tervention in this case wherein he denies the claims of the plain­
tiff and his right to obtain the amount demanded, and, with­
out in any way attacking the judgment of March 1, 1910, con­
cludes purely and simply to the dismissal of the plaintiff’s ac­
tion.

The hank, which had first of all produced a declaration of 
submission to justice, obtained permission to withdraw the same
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and file a plea. And in its plea it sets up that the plaintiff is 
not the legal holder of this cheque; that Boisseau never endorsed 
it; that, as the transaction between B rousseau and Raymond 
was never completed, the sum, represented by the accepted 
cheque, became the property of Raymond and his estate; that 
the plaintiff cannot be paid in preference to the other creditors 
that the judgment of March 1, 1910, granting plaintiff's peti 
tion, is of no legal value. By its conclusions, however, tin- 
hank simply asks for the dismissal of the aetion: it does not 
take any conclusions against the judgment of March 1, 1910.

The trial Judge maintained the plea and the intervention 
ami dismissed the plaintiff’s action.

We cannot accept the conclusions of the first Court.
The question at issue is as to whether the plaintiff, who re 

presents Mr. Boisseau, is entitled to this cheque, or whether, on 
the contrary, the Raym md estate is entitled to have the cheque 
returned to it. on the sole ground that the transaction between 
Boisseau and Raymond was never completed.

One thing is certain; this case rests on special facts, and this 
cheque is a special cheque given in part performance of a pro 
jected transaction which was never completed.

As appears from the plaintiff’s petition and affidavit, the 
cheque was drawn on the hank defendant on account of tin- 
payment of a hotel license transfer from Mr. II. Lajeunes.se to 
Mr. Joseph Brousseau. It is only as a result of complications 
that the transfer was not effected and that the right to do so 
became forfeited. From the cheque itself it appears that it was 
not an ordinary cheque since it was qualified by the words.: “Re 
transfer La jeunesse to Brousseau.” This cheque was made 
payable to the order of Mr. Brousseau, solely because in h s 
quality of collector of revenue, he was to receive the amount 
thereof, if the transfer in question was effected.

Brousseau was so interested in protecting himself that on 
November 30, 1909, he had the cheque accepted by the bank. 
Boisseau refused to endorse it because the transfer had not 
been* effected, and it was on account of these facts that Brous 
seau remained the sole possessor and holder of the cheque which 
represented the deposit made by him in Raymond’s hands.

It follows, therefore:—
1. That Brousseau can certainly not lie considered as a mere 

messenger to whom Raymond would have handed the cheque. 
Brousseau hat' a special possession of this accepted cheque re­
presenting his deposit.

Why should he have gone to the trouble of having the cheque 
accepted by the bank if he had no interest in it, if he did not 
want to protect himself Î This cheque stood in lieu of his <1 
posit. He did not hold it as a messenger, but, on the contrary,
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for the purpose of effecting the transfer of the Lajeunesse 
license to his advantage ; and if this transfer, for some reason 
or other, did not go through, then he had this cheque to secure 
himself. It is evident, therefore, that the cheque was an im­
portant part of the transaction and that B rousseau had a right 
of security and ownership in the cheque.

2. It is improperly concluded that, owing to the fact that the 
license was never transferred, the amount on deposit in the 
bank, representing this accepted cheque, thereupon became the 
property of Raymond and of his estate.

After this cheque had been accepted, the amount in the hank 
representing such cheque—which had been charged up to Ray­
mond’s account—no longer belonged to Raymond but to the 
legal holder of the cheque. Consequently only the legal holder 
of the cheque was entitled to claim the amount ; neither Ray­
mond nor his estate had any right therein. And the bank itself 
understood this when it first of all declared its readiness to 
pay to the legal holder thereof and submitted to justice : Mac- 
laren. on Bills, p. 407.

Had Raymond merely deposited the amount received as a 
deposit by B rousseau with the bank defendant, without giving 
in return this special cheque, it is evident that B rousseau 
would have become a creditor of the estate. But such is not 
the case. Raymond made out a special cheque, B rousseau be­
came the holder of this cheque which was his only security; 
and the cheque was accepted for the benefit of the legal holder 
thereof who might thereafter present it for payment at the 
counter of the defendant. We have, therefore, only to ascertain 
whether the plaintiff became the legal holder of this cheque.

Now, as to the merits of the case. The Superior Court, by 
ils judgment of March 1, 1910, recognized that under the cir­
cumstances disclosed by the petition and affidavit, the plaintiff 
was to be considered ns standing in the rights of B rousseau and 
regarded as the legal holder of the cheque; and that conse­
quently this cheque, and the amount standing in the bank which 
it represented, did not l>elong to the Raymond estate, and 
therefore, that it was proper to order the curator to modify this 
cheque so as to make it payable to the plaintiff’s order instead 
of Boisseau’s.

It is well to note that the only person who might have com­
plained of this judgment of March 1, 1910, is Mr. Boisseau, to 
whose order the cheque had been made payable. Far from so 
doing, however, Mr. Boisseau appears to have acquiesced 
throughout to this judgment. He certainly never contested it, 
and does not contest it to-day.

Taking all the circumstances into consideration we come to 
the same conclusions as did the Superior Court on March 1,
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1910. This judgment appears to be well founded in law ; and, 
I may add, in equity, for any other judgment would evidently 
be absolutely unfair to the plaintiff who stands in the rights of 
Brousseau. The insolvent estate of Raymond is not and never 
was the owner of this cheque, nor of the sum on deposit in the 
bank defendant represented by this cheque, and this judgment 
is in accord with the provisions of articles 875 and 876 C.I\ 
This judgment recognizing the plaintiff as the legal holder of 
this cheque has never been attacked on any ground and the bank 
defendant could have no serious ground to refuse payment of 
the cheque to the plaintiff in compliance with this judgment.

For these reasons we are of opinion to quash the judgment 
appealed from, to maintain the plaintiff’s action and to dismiss 
the defendant’s plea and the curator’s intervention with costs.

1 refer to the following authorities: C.P. 875, 876; Maclan-n 
on Bills, p. 404 ct seq. “The bank becomes the principal debtor 
and engages that it will pay the cheque to the holder on de­
mand or at some later time.”

Bills of Exchange Act, sec. 2 (d) : “Bearer means the per­
son in possession of a bill or note which is payable to bearer."

Ibid. sec. 2 (g) : “Holder means the payee or endorsee of a 
bill or note who is in possession of it or the liearer.”

Maclaren ibid. (ed. 1909), p. 407; “Among the effects of 
such certifying (acceptance) would appear to be . . . that 
the drawer has no longer the right to countermand payment of 
the cheque after its issue.”

Canadian Breweries v. Garivpy, 16 Que. K.B. 44; Bangui 
Nationale v. City Bank, 17 L.C.J. 197; Exchange Bank v. 
Banque du Peuple, M.L.R., 3 Q.B. 232; Brunelle v. Ostiguy rt 
al., 21 Que. K.B. 302; Randolph, on Commercial Paper, vol. 1, 
pars. 5 and 8, ibid., vol. 2, pars. 588 et seq.

Appeal allowed.

LEDOUX v. HILL.

Quebec Court of King'll Ihnch, Archnnihcault, C.J.. Lavtrgne, Croat, Car- 
roll, and (1er vain, .Vorember 30, 1912.

1. I)KKIM (I II A—19)—('ONSTRCCTION OK AMBIGUOUS PENAL CLAUSE IS A

Where a penal clau»e i.i a deed of aale is ambiguous, aurh clause 
will lie interpreted restrictively and again»! the creditor of the ohli

2. Penalties (| 1-5)—Breach ok covenant in deed or sale—Partner
■mik assets—Not to carry on business—Single ait.

Where a deed of *ale of a partnership butine»» contain» a clau** 
»tipointing a penalty in the event of the vendor carrying on buaine*» 
within certain limit» to the prejudice of the buyer, the proof of a 
wing'e act of aale by the vendor for a very email price (c.g. $3.63) 
does not constitute »uch a carrying on of bu»ine»a by the vendor a* 
would entitle him to the »tipul»ted penalty.
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Statement

This was an action to recover a penalty of $1,000 stipulated 
in a deed of sale of a commercial partnership business. The 
Superior Court for the district of Sherbrooke, Lynch, J., on 
May 3rd, 1011, maintained the action. On January 27th, 1012, 
the Court of Review at Montreal, Guerin and Greenshields, JJ., 
Bruneau, J., dissenting, reversed this judgment and dismissed 
the plaintiff’s action. The plaintiff thereupon inscribed in ap­
peal.

The appeal was dismissed.
IV. A. Hand field, and with him O. Lamothe, K.C., as eounsel, 

for the appellant.
F. X. A. Giroux, and with him E. Fahrc Survcyer, K.C.. as 

counsel, for the respondent.

The judgment of the Court was delivered by Arciiambeavlt, 
C.J. (translated) :—The appellant herein claims from the re­
spondent the amount of a penalty stipulated in a deed of sale to 
which I shall refer in a moment.

In 1910 the respondent and one Dépatie carried on business 
in partnership under the name of “Hill and Dépatie” in the vil­
lage of St. Armand Station, parish of St. Armand West.

The respondent ran, besides, but alone, another trading 
establishment at another place of St. Armand West, known as 
Morse’s Line.

On March 17th, 1910, Hill and Dépatie sold to the appellant 
their St. Armand Station establishment. And the deed of sale 
contained the following clause :—

Le» vendeurs (Hill & Dépatie) non plus qu'au nom de qui que ce soit, 
s'engagent il ne jamais tenir aucun commerce de nature il nuire ft l'ac­
quéreur, ni dans le village ni dans lu paroisse de St. Armand Station, 
et ce, sous peine d'étre obligés de payer il l'acquéreur une amende de 
$1,000.00. Il y a cependant l'exception pour Monsieur J. M. Hill que 
de dernier aura le plein droit de continuer le commerce qu'il fait 
actuellement ft Morse's Line, et aussi de délivrer il la Station de 6t. 
Armand Ouest les chars de grain et de fleur qui arriveront pour ses 
clients de Morse’s line, et sur ordres pria il sa demeure ou place de 
commerce.

The appellant contends that the respondent has violated 
the foregoing clause and incurred the penalty of $1,000 therein 
stipulated.

The declaration alleges that since the passing of the deed of 
sale and particularly in January and February, 1911, the re­
spondent carried on business, which interfered with his, ap­
pellant’s, interests, within the limits of the parish by selling to 
persons of St. Armand Station corn, flour, etc. The declar­
ation mentions specially that in February, 1911, the respondent 
caused to be announced from the St. Armand church door that 
he had a carload of corn at St. Armand Station, and that there-
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after several of his, the appellant’s, clients telephoned him to 
inform him that they were going to the station to buy their 
merchandise from the respondent at a lower price. The declar 
ation finally alleges that as a result of the foregoing facts th ■ 
appellant suffered damages in the sum of one thousand dollars, 
and concludes praying for the condemnation of the respond­
ent in this amount.

The respondent’s plea is a denial of the facts alleged in 
the declaration and asserts that the respondent never did 
anything to incur the penalty claimed by the appellant.

The trial Judge found in favour of the appellants. The 
respondent appealed from this judgment to the Court of Review, 
which, by a majority of two to one, reversed the judgment of 
the first Court on the ground that the action should have been 
brought against the firm of “Hill & Dépatie” and not against 
Hill alone.

One of the majority Judges, Mr. Justice Greenshields, adds 
that, in his opinion, the respondent had not violated his engagi 
ment not to carry on any business which might interfere with 
the interests of the appellant, and that the evidence docs not 
establish that the respondent manifested any intention of earn 
ing on business at St. Armand Station.

I shall not discuss the question as to whether the action 
could he brought against Hill alone, or whether it should have 
been directed against the firm of “Hill & Dépatie.” In my 
opinion, it is unnecessary to decide this, as the appellant has 
not proven the allegations of his declaration.

The evidence discloses the following facts: On February lit. 
1911, a Sunday morning, the respondent, who was at his home, 
called by ’phone one Georges Poirier, farmer, of the village of 
St. Armand Station, and asked him to announce at the chun li 
door that he had a car of Indian corn at the station which he 
would open the next day and that the price thereof was $1.10 
per hundred pounds. It might be well to remark that St. Ar­
mand Station, the village of St. Armand Station, and Morse's 
Line, are all situate within the parish of St. Armand West. We 
have seen that the respondent had reserved the right to deliver 
at St. Armand Station the flour and grain cars which might 
arrive for his Morse’s Line clients, on orders taken at his place 
of business. By causing to be announced from the St. Armand 
West church door that he had a car of corn at the station which 
he would deliver at $1.10 per 100 pounds, he certainly did not 
go beyond his rights.

I cannot find any evidence here that the respondent mani­
fested the intention to carry on business at St. Armand station. 
As Morse’s Line is situate in the parish of St. Armand West 
we cannot conclude from the fact of the announcement in ques-
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lion that the respondent wished to offer his corn foi sale to the 
whole public. He was entitled to let his Morse’s Line clients 
know that he had a carload of corn at the station deliverable 
at a price of $1.10 per 100 pounds. This announcement alone is 
certainly not sufficient to place the respondent in default.

Very positive evidenee of the respondent carrying on busi­
ness of a nature to interfere with the appellant’s interests 
would be required before we could condemn him to the onerous 
penalty stipulated in the contract. Now, what happened subse­
quently to the announcement of February 19th? One Joseph 
Leduc, of St. Armand West parish, states that, after this an­
nouncement, he went and brought 3 bags of corn, 330 pounds, at 
$1.10 per 100 pounds, for .$3.63. One Chevalier also went to buy 
three or four hundred pounds, but there was no more left.

The respondent swears that he never delivered at the station 
anything but flour and corn. He adds that in January and 
February, 1911, he delivered at the station the flour and the 
corn for wdiieh he held orders and that the remainder of the 
carload wnis brought to his place at Morse’s Line. He would 
give the orders received to his clerk and this clerk, who knew 
his clients, made delivery at the station of the grain or flour 
ordered.

No other sale than that to Leduc for $3.63 is proven in this 
case. It is established that the respondent has had his business 
place at Morse’s Line for about thirty years, and that he has 
always been in the habit of delivering flour and corn in this way 
at St. Armand station after announcement at the church door.

Certain farmers preferred to go to the station for their grain, 
in order to save the carriage charge of ten cents per hundred 
pounds by carrying it themselves. The respondent’s place of 
business at Morse’s Line is about four miles from the station 
and the respondent preferred to deliver grain at the station for 
ten cents less per hundred pounds in order to save the cost of 
carriage to Morse’s Line.

Can it be said under the circumstances that the respondent 
incurred the penalty of $1,000 stipulated in the deed of sale of 
March 17th, 1910? I do not think so. This penalty, be it 
noticed, is stipulated only in case the vendors should carry on 
business so as to prejudicially affect that of the respondent.

Now the respondent did not carry on business. The sale to 
Leduc cannot constitute a business. Nor did he prejudicially 
affect the business of the appellant. A sale of $3.63 cannot 
have affected the appellant.

Finally, it does not clearly appear from the clause in ques­
tion that the respondent should not deliver flour and grain at 
the station to persons other than his Morse’s Line clients.

67—8 D.I..R.
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This clause begins by stipulating that the vendors underbike 
never to carry on any business which might prejudicially affect 
that of the appellant, neither in the village nor in the parish 
of St. Armand West; and then goes on to say that, nevertheless, 
the respondent may continue carrying on the business he is 
actually engaged in at Morse’s Line, and that he may also 
deliver at the station ears of grain and flour which may arrive 
for his Morse’s Line clients, and on orders by him taken at his 
home or place of business.

If the exception stipulated in favour of the respondent 
should only apply to his Morse’s Line clients, why add that 
the orders of his clients should be taken at his home or place of 
business? Since he had the right to continue his Morse’s Line 
business, he must have had the right to deliver where he pleaded 
goods sold to his clients.

It seems to me that the respondent can reasonably interpret 
the exception in his favour as meaning that he could deliver 
grain and flour at the station both to his Morse’s Line clients 
and also to other clients, provided, as to the latter, their orders 
had been taken at Morse’s Line. Penal clauses must be strictly 
construed, and if they arc ambiguous, if they are not clear, 
then the creditor has only himself to blame for such ambiguity.

For these reasons, I would confirm the judgment of the Court 
of Review.

Laverone, J. (dissenting) (translated), after reviewing the 
pleadings, said :—

The Court of Review reversed the judgment of the trial 
Judge on the ground that the action should have been brought 
against the firm of Hill & Dépatie, instead of against Ilill per 
sonally. This ground was not pleaded, and in virtue of article 
110 C.P. it should never have been taken into consideration. 
The Court was not called upon to decide any question other 
than that submitted, to wit: Did the appellant viola > the 
clauses of his contract and thereby incur the stipulated pendtyf

I do not think that the question as to whether the action 
should have been directed against Hill & Dépatie, instead of 
against Hill alone, is of any great importance, although very 
interesting from a legal point of view, and in the present ease, 
I do not even think the question arises.

The penal clause in question is stipulated against Hill & 
Dépatie as partners, and also against each one of them person 
ally. . . . It is evident that the firm of Hill & Dépatie was 
dissolved after their store was sold to the appellant. Hill, who 
carried on a separate business at Morse’s Line continued this 
business at the same place; but the record does not disclose what 
became of Dépatie.

Hill alone violated the contract. He alone incurred the 
penalty. It is evident that had Dépatie been sued at the same
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time as Hill, as being one of the firm of Hill & Dépatie, he would 
have called in his ex-partner to defend him against this action.

I am of opinion that the action could not have been so insti­
tuted; at any rate, if it had been, the result would have been an 
unnecessary circuit of actions ; the violation charged against Hill 
was committed by Hill alone, and Dépatie could not be held 
therefor.

This new ground raised in Review is the result of an after­
thought and of an attempt to try and get rid of the action 
against Hill who had been unable to answer it successfully.

It is easily understood why this penalty should be imposed 
not only on the partnership, but also on the partners personally, 
for otherwise this penal clause would lie useless and even ridicu­
lous inasmuch as there would have been nothing to prevent the 
partners from dissolving their partnership and opening up, 
each one of them, a store at St. Armand Station and compete 
unfairly against the appellant. The penal clause would be ab­
solutely ineffective.

Mr. Justice Bruneau was of the opinion that the action could 
be taken against one of the partners, the guilty partncj, and that 
in all such cases, the plaintiff had the right to sue one or the 
other partner and was not obliged to sue the firm.

I should probably concur but do not think it necessary to 
decide on this point. I consider that the penal clause in the 
present case applies separately to the one and the other of the 
partners where the offence has been committed by one of them. If 
fault there is, the respondent Hill is certainly liable. In my 
opinion only the question of fact need be examined.

As to the facts, I agree entirely with the learned trial Judge. 
The defendant Hill incurred the penalty stipulated, he carried 
on a business prejudicial to that of the appellant. He was not 
content to deliver at St. Armand Station carloads of merchan­
dise sold in advance, but actually sold two or three carloads in 
the winter and spring of 1910.

This was certainly carrying on a business prejudicially to 
that of the appellant, within the terms of the penal clause in 
question. We are not called upon to fix the amount of the dam­
ages. The penal clause was stipulated precisely to do away with 
any discussion on the subject. The plaintiff has established his 
demand to the satisfaction of the trial Judge and of one of 
the Judges in Review, and I agree entirely with these two 
Judges.

I would allow the appeal and restore the judgment of the 
trial Judge.
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THE KINO v. KENDALL.

Exchequer Court of Cumula, Audettc, J. June 28, 1912.

1. Damages ($ III 1, 12—247)—Eminent domain—Market value.
< omporiMiilion for the expropriation of lamia for the purposes of n 

publie work is to be menmire<l by the market value of the lands a- u 
whole at the time of expropriation, in respect of the beat uses to xxlii-lt 
it can lie put, taking into consideration any prospective capabilities mi l 
any inherent value it may haxc, and the damage to the remainder of 
the property held in unity therewith.

2. Damages (f III L 1—235)—Eminent domain—Percentage for compi i
KORY TAKING.

In addition to the damage for expropriation of lands by the Crown 
for harbour improvements, ten per cent, may le added by the Exchequer 
Court (Can.) for the compulsory taking.

Tins whs an information filed by the Attorney-General of 

Canada for the expropriation of certain lands required for 
harbour improvements at Sydney, N.S., and was heard at Syd 
ney.

J. IV. Mad din, for the plaintiff, contended that the defendant 
was seeking compensation for the sand and gravel on a purely 
speculative basis, and one not supported by the facts. Not a 
pound of materna had been taken out below the level of tin* 

water up to the present time; and the demand for it in the 
future is problematical in view of the difficulty of working tIn- 
bar as compared with other pits in the neighbourhood more casilv 
got at. The case of Burton v. The (Jurat, 1 Can. Ex. R. 87. 
is distinguishable from this ease, because there the gravel-pit was 
the only one in the vicinity of Winnipeg, and that fact gave it 

a distinctive value.
(1. A. B. Bowlings, for the defendant, submitted that under 

Burton v. The (Jutat, 1 Can. Ex. R. 87, and Vczina v. Tin 
(Jurat, 2 Can. Ex. li. 11, the defendant was entitled to lull 
compensation for the property taken on the basis of a prospective 
use which would give the lauds their highest value. The evi­
dence shews that the whole of the sand and gravel can Is* taken 
out of the bar. and this prospective element of value is an 
extremely large one. The authorities shew that the prospective 
capabilities of property taken in expropriation proceedings are 
part of its market value. He cited Mararthur v. The King, S 
Can. Ex. It. 245; Bucclruch v. Metropolitan Board of Works, 
L.R. 5 H.L. 418-, Be Wad ham and the North Eastern Bail unit 
Co., 14 Q.B.D. 747.

Avdkttk, J. ;—This is an information exhibited by the Attor­
ney-General of (’anada, whereby it appears, inter alia, that the 
Government of Canada has expropriated, under the provisions 
of the Expropriation Act, R.S. 1906, ch. 143, a certain lot or 
strip of land, situate, lying and being on the northern side of
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the South Bar, Sydney Harbour, in the county of Cape Breton, 
N.8., for the purposes of a public work of Canada, to wit : the 
harbour protection works at South Bar, Sydney Harbour, N.S. 
The area expropriated is (22H) twenty-two and one-half acres, 
for which a plan and description have been deposited in the office 
of the registrar of deeds for the county of Cape Breton, on 
the 5th day of September, A.l). 1911. The Crown by its infor­
mation tenders the sum of $4,000. The defendant, bv his plea, 
avers that the amount tendered is grossly insufficient and inade­
quate, and claims the sum of $300,000 for the lands taken and 
for all damages resulting from the said expropriation. It is now 
well established and settled that the Crown, by its prerogative 
and by law, is entitled to the foreshore on all of our Canadian 
coasts, unless and except so far as any subject can establish title 
to it by Crown grant 1m»fore Confederation. The claim of the 
defendant’s title to the sand and gravel bar in question in this 
ease runs as far back ns the 14th dune, 17SK, under a Crown 
lease or grant of George III. This grant is eon firmed by an 
Act of the Legislature of Nova Scotia, passed in the year 1850, 
eh. 41. whereby lands held under Crown leases are declared to 
lie held in fee simple. As will, therefore, be seen, the Crown 
grant dates before Confederation, and the defendant’s autnirs 
were in possession for over a century. The defendant’s title was 
admitted by the Crown’s counsel at the opening of the trial. 
The defendant purchased, on the 2nd duly. 1888. one hundred 
and twenty-five acres for the sum of $24o. The twenty-two and 
one-half acres expropriated herein are part and parcel of these 
one hundred and twenty-five acres which lie then acquired for 
the sum of $240.

On behalf of the defendant were examined the following wit­
nesses, viz. : Ceorge d. Ross. Arthur S. Kendall. Duncan M. 
Campbell, Harry d. McCann, Clarence A. Lowe, Alfred Rout- 
hill icr, (ieorge E. Bool, William Rutledge. I lector F. McDougall, 
Thomas J. Brown and Thomas Cozzolino.

The first witness, (1. J. Ross, of Sydney, a contractor in tlr 
cement business for one year, says he knows the property in 
question for 30 years, and that the bar contains at least 12 to 14 
feet of sand and gravel through the 221 L. acres taken, and values 
the material in situ at forty cents a yard. There are other 
places in Cape Breton where such material can Is* had at some 
distance from Sydney ; the bar is only four miles from Sydney, 
and the material is getting scarce while the demand is increasing. 
He contends that with modern appliances the material could be 
procured at the bar for ten cents a yard. Gravel eosts in Sydney 
as much as $1.05 to $1.10 a ton, including freight. The witness 
prepared the plan tiled as exhibit “G,” and he saw the boring 
of the holes indicated on the plan. He purchased some of that
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CAN. gravel tit five vents a barrel from the owners, costing him twent\ 
Kx five cents to transport it to Sydney. At twelve feet deep li«* 
1012 estimates the total quantity at 530,000 cubic yards, with 2"».inil)
—y to 30,000 tons of large stones on some part which would haw

The King j() ||(, (.,.us|1(.(j He used the material for plastering and concrete 
Kendall, and says it is the best they can get; contends that every sb'ini

----- brings in sand and gravel, and looks upon it as practically
inexhaustible, lie values at from $400 to $500 the yearly rev­
enue which could be derived from the kelp and seaweed. I lis 
company was organized in July la*t and they procured gravel 
from the ( rand Narrows, where the gravel is loaded on the ear* 
from the beach. He says he knows that last year, when things 
were not as prosperous as this year, the defendant’s property 
could not be bought for $25,000 to $30.000. and adds he would 
quickly give $25,000 for the property—it is worth a good deal 
more, lie admits the bar is subject to attacks by gales from the 
ocean, and that it has been broken through at times ; but that 
would not alter his figures. He admits that there are a numlier 
of places where sand and gravel can be had in Cape Breton, but 
not so near Sydney as the South Bar.

Arthur S. Kendall, the defendant, testifies that in 1901 0*2 
he took from 2.000 to 3,000 tons of gravel from the bar, for wliii-h 
he received five cents a barrel, which represents a little less than 
thirty-three cents a ton. In 1900 there was as much taken away 
that was not paid for. He says he had an idea to equip fur 
working and using this sand and gravel, and that it would be 
a source of very good returns to him. Sand and gravel arc 
worth about ninety-five cents a ton in Sydney. He says that 
the first two borings went down to 17 feet, but if measurement 
had been taken from the crest, it would have shewn 22 feet, lie 
contends he shipped in fifty-ton scows and made a profit of 40 
cents a ton. the cost being about 15 to 17 cents a ton to place it 
on the scow, and as much more for the tug, with 10 to 15 cents 
to put it ashore, together with 25 to 30 cents to distribute it in 
the city. He says that kelp is not much of a manure, and that 
used alone, without phosphate, it would hurt the land. There was 
not much last year, but some years he had seen as much as 20.000 
tons. If he were in a position to use it, it would be worth from 
$400 to $500 a year. He says that his property was of very little 
use before the steel works came here, and that it is becoming 
more and more valuable. He acknowledges having received tin* 
$4.000 tendered by the information, which is to be applied pro 
laiito, he says, on the amount he would recover. There arc other 
places where sand and gravel can Is* had. but it is far away and 
not always of easy access.

Duncan M. Campbell, the city engineer at Sydney, under 
whom concrete works have been carried on. has seen the property
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in question during May last, when test pits nr holes were bored 
in his presence, and contends that there is sand and gravel then* 
not less than 12 to 14 feet deep, hut the largest proportion is 
sand—there is sand, gravel ami stones. He values the material 
at fifty cents a ton, and says that is what they pay. Estimates 
the quantity for every foot in depth at 35,350 cubic yards, and 
the total quantity, at 15 feet deep, at 544.500 cubic yards. The 
contractors working for the city have used material coming from 
South Bar in concrete and sewer work, and it was found good 
and satisfactory. From the witness’ printed annual report of 
the city of Sydney, for the year 1911, exhibited in Court and 
noted in the evidence, it appears at page 07, that gravel was 
paid for by the city at the rate of 50 cents per ton, freight 38 
cents per ton, and truckage at 36 cents per ton. The witness 
said he would not care to put a price upon the bar, and gave as 
his opinion that if the bar were wiped out, carried away, by a 
storm, it would be put back by nature.

Harry J. McCann, the purchasing agent of the Dominion 
Iron & Steel Company, says his company uses a deal of sand and 
gravel. In 1911 they used 35,000 tons at a cost of #29,770.15; 
of this, 20.000 tons were procured from the (Irand Narrows and 
15.000 tons from Mira. He says the bar is four to five miles 
from Sydney, and that he would work it by suction in the good 
months. Lingan bar was partly washed out two years ago; a 
hole was washed through thirty feet wide, but now it does not 
shew, it has all been filled up and is quite as good as before. 
There is in Sydney a good opening for one man dealing in gravel 
and sand, as there would be about 100,000 tons used per year.

Clarence A. Lowe, the Intercolonial Railway agent at Sydney, 
under whose supervision come all the shipments to Sydney, pro­
duced as exhibits “II” and “I” two statements shewing the 
shipments for 1910 and 1911. From Iona the charge is 45 cents 
a net ton, or 2% cents per 100 lbs.

Alfred Bouthillier, of Sydney, who has an experience of 15 
years in boring, was, last week, in charge with his partner Boyd, 
of the borings made at South Bar. He heard the statements as 
to depth made by the previous witnesses and says they are cor­
rect. He is satisfied there was sand and gravel as far down as 
they went.

Hpurge E. Bool, manager for building-contractor, says they 
used sand and gravel in their works last year to the extent of 
6110 ears, at 20 tons to the ear. He has seen South Bar -he went 
over it once the day before his examination and all he saw on 
that beach is good. He says he has used very little of the sand 
and gravel coining from the bar; but has used some for plaster 
and found it very good. He values the bar at thirty cents a 
ton, as a commercial commodity. The material is getting scarce!*,
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the beaches are getting exhausted. He has, however, no idea 
would cost at Sydney ; he would have to look into tli 

• before expressing an opinion.
William Rutledge, in the course of an experience of ten years.

Thb Kino has handled a large quantity of sand and gravel and knows the 
property at South Bar. Some years ago had some holes boredKknuali..
there about seven feet deep, and found all sand. He did not 
notice any gravel in the particular locality where the test pits 
were made, but knows no better sand in around Sydney. The 
sand and gravel on the bar is good for masonry and cement pur­
poses. He contracts for the Steel and Coal Companies and ship­
ped sand and gravel from Mira and Lingan. He reckons the 
requirements of the Coal Company is in the vicinity of 5,000 tons 
a year, and has no idea whether their requirements will increase 
or not. There is loose atone on the bar which could be used for 
cement, and the sand and gravel represents a value of 30 to 
35 cents a ton on the ground to the owner. The cost of tram 
pollution by water from the bar would lie between 28 to 30 cent-'. 
With respect to the future market, he contends the banks arc 
getting exhausted, and that would have the effect of increasing 
the cost of the sand. He says further that continuous dredging 
would affect the bar; but that, however, it fills as fast as any 
material is taken away. The bar was broken a couple of years 
ago and it has all made up.

Hector F. McDougall, contractor, chiefly engn? 1,1 in shippin/ 
building material, sand and gravel, to Sydney, km >outh Bar. 
has gone over it, and says there would be no difficult,, i handlin'/ 
two or three feet of the sand and gravel there, 'faking an aver­
age of three feet deep—a quantity he thinks could lie easily 
worked lie values it at 25 to 30 cents a ton in silu, or in other 
words. 4,840 cubic yards in an acre, at a depth of three feel 
He estimates there would he 7,200 tons in an acre, which at 2’> 
cents, lie values at $39,930; and at 30 cents at $47,910. Tin* 
market price of sand now is 65 cents, and gravel 50 to 55 cents. 
Imth delivered on the cars. To work the bar below three feet, 
mechanical appliances would have to be resorted to, and lie hr 
lieves the nature of the bar would justify the expenditure, as 
the gravel goes down deeper than it does on the Bras d or lakes, 
where clay is struck after taking the surface gravel washed upon 
it by the waves. He thinks by building small piers in batches, 
he could protect the bar against being washed away. There is 
Hand and gravel at North Sydney, but there is no market there. 
There would be the transportation that would make it expensive, 
and the distributing point is Sydney.

Thomas Brown, the general superintendent of the Nova Scotia 
Steel Company, says his company use from 3,000 to 5,000 tom 
of sand and gravel a year. The quantity of sand and gravel has 
been more or less depleted on the beaches; but he entertains no
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fear of disappearance for a number of years, mid is under tli ■ 
impression the demand will increase, lie offered $10,000 to the 
defendant for the whole of his property, the 12.1 acres, and the 
defendant refused it. 11c thought the site would appeal to the 
company as a good site for a pier.

Thomas Cozzolino says he was on the South Bar recently and 
that the breaches indicated on the plan are filled, hut there is 
water in the centre ; he could walk around. He is a contractor 
and says he could make between $10,(100 to $12,000 a year with 
the bar.

On behalf of the plaintiff, the following witnesses were exam­
iner, viz., Donald M. Curry, John Burke, Thomas C. Harold, 
Charles M. O’Dell, and Ronald Oillis.

Donald M. Curry, the municipal clerk, says the defendant’s 
property has been assessed during the last six or seven years at

John Burke, the county assessor for 1905 to 1912, says that 
the assessment on the defendant’s property was made when he 
came in office, and he did not disturb it. It was assessed at the 
same value as the other farms in the neighbourhood. It was not 
assessed as sand and gravel property.

Thomas C. Harold speaks of the manner in which lands taken 
for the Steel Works were assessed, and is not cross-examined.

Charles M. O’Dell is a civil engineer who has been with the 
Dominion Coal Company, in tin* capacity of resident engineer, 
since 1893, with an interruption of three years, and has been 
engaged in the purchase of land for the company during the bust 
ten years. He has made, at the request of the company, a plan 
of the property in question (which is filed as exhibit No. «). 
The survey for the plan was made in 1910. He has examined 
thi? bar for the Steel Company and he did not consider it worth 
exploiting on account of the difficulty of loading by lighter* and 
reloading at the wharf and then on the ears. He thought this 
difficulty overcame any advantage it had, and found that they 
could get sand and gravel elsewhere in by ears much more con­
veniently. He valued the lands in question as a sand and gravel 
proposition at $3,000 to $4,000. He has experience in the pur­
chase of land, and Ismght within the last four years about 2,000 
acres of land for the company. He bought a sand proposition 
the McDonald property, within four miles of IxMiishurg. 3ti miles 
from Sydney—at $100 an acre; however, it was not bought as 
such, but purely as part of the right-of-way for the railway. He 
made a contract to load on the cars at thirty cent-», and then 
raised that to thirty-five cents. Did not make any estimate of 
the quantity of sand and gravel at South Bar. Two breach -s are 
indicated on the plan, shewing where the bar was broken by a 
stmm; he does not know whether it has since filled in—would be 
surprised if it did. He is president of the Silicate Brick (’<>. at,
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North Sydney, also referred to by witnew MeDougall. They 
have there «even acres of sand alnive high water and 10 
This is nearly direetly across the harlamr from the property 
under discussion.

Ronald (Jillis, a contractor for over forty years, lias used i 
quantity of sand from the South Bar for plastering. It is very 
fine, but very good. He has not u-ed it for concrete to any 
extent, and everything lie saw of it was too fine for concrete, 
but it would do well for brickwork.

This concluded the evidence.
The Court is of opinion that the property in question must 

lie assessed at its market value in respect of the best uses to which 
it can be put by the owner, taking into consideration any pro- 
peelive capabilities and any inherent value it may have. One 
must discard the idea of arriving at its value by measuring even 
yard of sand and gravel on the bar. What we are seeking in 
this ease is the value in the market of the 22*/> acres expropriated 
from the defendant, taking in consideration all that has just b« « n 
mentioned. This property, comprising 125 acres belonging t 
the defendant, changed hands in 1.878 and was Isiught for $2ihi 
Ten years after, on the 2nd July, 1888, the present defendant 
liought it for $*240. Now, inasmuch as it had a price as a who •• 
in 1878 and again in 1888, taking into consideration its pm- 
pcrtivc capabilities, it should also have a market value as a whole 
at the date of the expropriation, without one I icing obliged, in 
arriving at such value, to go into abstract calculations with 
respect to the quantity of material in situ. To pursue such a 
course would lead one to a fanciful valuation, if, indeed, it would 
not appear on its face as preposterous and alwurd. In endeax 
ouring to estimate the market value of this property on such a 
basis, one would lie confronted with many contingencies. For 
instance, there is always that aha, more or less uncertain under 
the evidence, but it exists, of having the whole bar either wiped 
out or partly washed away by a gale or storm from the ocean. 
Then the material taken from the bar is sold like all other publie 
commodities, under a keen competition, and unit’ll more so in tin- 
present instance, as there are quantities of sand and gravel on 
the liras d’Or lakes, which, perhaps, do not lie so close to Sydney, 
but which can lie exploited much easier. Mr. O’Dell, a witness 
of great experience, who examined the property for his company, 
did not. without taking any price into consideration, recommend 
the purchase of it, lie’eanse of the diflieiilties of working it. The 
only way to work it is by water. Horses could hardly draw a 
reasonable load on the lienrh itself. Then why should an amount, 
arrived at by measuring every yard in the bar. be paid at one 
timet Admitting it could lie sold, it would take a number of 
years to sell it, with heavy expenditure for getting it out and
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with «rofits coming in gradually nml lie very small nnimmts at 
h tii.ic. Then if it is to lie worked by water with perfected up 
pi innées, if the undertaking is not properly managed and that 
depends on the industry and capacity of a manager most of the 
time—the undertaking might go into insolvency instead of up 
pearing so profitable, and would have to he abandoned. Kurt her 
more, if it is to he worked h.v water, there is also the contingency 
of the elements to he reckoned with. Imbed, while the dredge, 
scows and tugs would he lying at the bar. a storm or gale from 
the ocean might wreck them all. Then there is the outlay of a 
capital which has to be taken into consideration in promoting 
MeJi an undertaking. The continuous working of the bar or ex 
eavating from it would also a fleet it. and made it more liable to 
lie wiped out and washed away by the storm. It is said it can 
he worked down from 1- to 11 feet some even mentioned '10 
feet -hut there is no evidence that sand and gravel hanks were 
ever worked in that manner. It may also happen that the 
owner would never care, in view of the diflieulties in working it. 
to engage capital in such a venturous undertaking as buying an 
expensive plant. The present owner worked it during 1!M»1 and 
l!t0‘2 with scows and tug. If it were so profitable, why did lie 
not do so for any length of time; and why did he abandon it? 
It appears from the evidence there are sand and gravel hanks on 
the Bras d’< >r lakes, and possibly new ones may lie discovered 
mid exploited in competition with the South Bar.

This Court is of opinion that this theory of measurement, 
while it must lie taken into consideration to some extent in arriv­
ing at its valuation, is not to In* accepted blindly, and as the 
controlling element to lie considered in arriving at a fair com­
pensation. What we are seeking here is the market value of the 

acres as a whole.
The Supreme Court of Massachusetts, in the ease of Manoinif 

v Lowell, 178 Mass. 108, puts the ease very clearly, viz. :—
All of the evidence relating to the value of the sand iin merchandise 

might have Iteen exclu.Ini in the «lineret ion of the presiding justice, an 
the question in the vane «as the market value of the laml, ami not the 
value of san<l: Providence <f Worcester HaUnmii v. tVorco$ter, Ififi 
Mass. 3fi. As was sai«l in Moulton v. Newbury port Water Co., 137 
Mass, 163, |U7, the value for special ami possible purposes is not the 
test, “hut the fair market value of the laml in view of all the pur 
poses to which it was naturally adapted."

In Moulton v. .\iwburi//*irt Wafer fV, 187 Mass. 108, also 
decided by the Supreme Court of Massachusetts, will la* fourni 
the following:—

The damages must Is* measured by the market value of the laml at 
the time it was taken. . . . The petitioners were not entitled to 
swell the damages lievoml the actual fair market value of the land at 
the time, hv liny consideration of the chance or isissil ilily that, in the
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future, authority might lip avipiireil, by legislation or purchuiw, to earrv 
tin* water in |>i|ies to ncighlHitiring town*. Much chance or probability 
iiniHt uppiIw enter to some pxtpnt into the market \alue itaelf; ami, mi 
far a* the market value might lie enhanreil thereby, the petitioners wire 
entitleil to the full henelit of it. If there were ililTerent eiiHtomers who 
were ready to gi\e more for the Inml on account of this chance, or if 
there were any other circumstance* affecting the price which it would 
bring upon a fair Male in the market, them* element* would necessarily 
Ik* comddercd by the jury, or by a witness, in forming an opinion of 
the market xali e. Nevertheless, the value for these special and possible 
purposes is not the test, but the fair market value of the land in view 
of all the purposes to which it was naturally adapted: Cobb v. //»>*/. 
Ill* Mass. 1 Hi ; l.uurtHfi v. Hoxlaii, 119 Mass. iL’tl; Drury v. Midland 
llailroad, 127 Mass. .">71, 581.
DefendantVt counsel cites the ease of Hinton v. The Quern, 

1 Can. Kx. R. 87, lays great stress upon it. and says flint under 
that ease he is entitled to recover tdl he is asking. But this ease 
must lie distinguished from the present one on two grounds: first, 
the Bird 8 Hill ballast pit there dealt with was situated hut a 
few miles from Winnipeg, a very large and populous cent li­
lt contained only a limited quantity of gravel, and with the ex 
ception of the pit at Little Stoney Mountain, was tin- only gravel 
pit known and available in I ht* neighbourhood; secondly, and 
principally, becau-e in the Burton ease, the owner’s land was 
not expropriated; but the (lovernment took a certain quant it v 
of gravel, which lunl to be paid for on the basis of its market 
value. These facts sufficiently distinguish the Burton cast* from 
the present one to make it inapplicable.

The principle of valuation licing now clearly established 
there remains the question, what is the market value of the *2*2' 
acres expropriated herein, taking into consideration the elements 
ulsivc mentioned with all of its prosjM-ctive capabilities th 
value of the seaweed, kelp, and tin- «lamage to tin* balance of tli
If HI acres held in unity therewith by the defendant, as iml... I
tile balance of tin* property is materially affected by the taking 
away of the water front ? Witness Brown said he offered ♦lU.INNi 
to tIn- détendant for the 125 acres, which price was refused bx 
him. It appeared to him (Brown) to be a good site for any 
pier tin- company might desire to build. Cnder all the eircuin 
stances of the case, the Court is of the opinion that the sum of 
ten thousand dollars is a fair ami liberal compensation to the 
defendant for the 22 Vg acres taken, ami all damages whatsoever 
resulting from the said expropriation, including tin- kelp ami the 
damage to the balance of the property held in unity therewith, 
to which should 1m- added ten per cent, for compulsory taking 
making in all tin- sum of eleven tlumsaml dollars as full com 
pensât ion to the defendant.

The Court has some hesitation on tin- question of costs. In 
the case of McLeod v. The Queen, ‘2 Kx. ('.It. 100. it was held
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that where the tender was not imreasonable and the claim very 
extravagant, the claimant was not entitled to costs, although the 
amount awarded exceeded somewhat the tender. The amount 
tendered by the Crown in the present case is not unreasonable 
it is only found by the Court to be inadequate. The defendant 
hv his plea first claimed the sum ol $1)0,(HH) and then at the trial, 
on leave, amended and claimed tin- extravagant sum of $.100,000 
lor a pim* of land lying almost idle for a number of years, for 
which he paid $‘240 in 1888. covering an additional area of a 
little over 100 acres. The theory of valuation pursued at the 
trial and the finding in the Burton ea*e \ Burton v. Thr Quern, 
1 Can. Kx. It. 871 must have upset the defendant's base of vision 
to lead him to ask for such an extravagant amount as $100,000. 
Should the reckless suitor lie punished? Taking in considera­
tion that this is an unusual case, and while the onus was on the 
defendant to prove the real market value of the land as a whole, 
that lie failed to do so, but adduced evidence which hail to be 
considered in arriving at a conclusion, and further that the 
property was taken against his will by compulsory taking this 
Court is of opinion to allow costs.

Therefore, there will be judgment as follows, viz.:
1st. 'flic lands taken herein are declared vested in the Crown 

from the date of the expropriation.
2nd. The full compensation herein is fixed at the total sum 

of eleven thousand dollars, with interest. It appears from the 
evidence th«‘ defendant has already received the sum of four 
thousand dollars in satisfaction pro tanto of tin- compensation; 
lie is now entitled to recover from the plaintiff the sum of seven 
thousand dollars with interest thereon from the fitli day of Sep­
tember, A.l). 1911, to tin- date hereof, and on $4,000 from the 
said nth day of September. A.l). 1911. to the date of the payment 
of the said sum (which date may be established by aflidavit 
hereafter), the whole in full satisfaction for the lands taken and 
the damages resulting from the expropriation, upon giving a good 
and sufficient title to the Crown, including a release of dower 
rights in the property, if any, and a release of the mortgage of 
$.>.000 mentioned in tin- information herein. On the defendant 
failing to give the release of the said mortgage, the moneys will 
be paid to the mortgagee in satisfaction of tile said mortgage and 
interest, and the defendant will then be entitled to be paid the 
balance, if any, after satisfying til»* said mortgage and interest.

3rd. There will be costs to the defendant, which are hereby 
fixed at the sum of two hundred dollars in all, including dis­
bursements.

CAN.

Kx. C.
ms

Tub Kino
i".

Kendall.

Audettr, J.

Judgment for plaintiff.
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nriliah Columbia Supreme Court. Trial before tlregory, •/ 
September 30, 1012.

1. Amsiosmenth h»r ikkiutorh 19 N il I A—741—I'kiokitikn — ( kkiii i ok 
DIVIDEND I RIOH TO COMPASY'H INSOLVENCY.

A fthareliolrivr in « com|Miiy Incorporated under the MX*, i 
punie* Art. R.S MX*. 1911, eh. 39. wlm leave* n |*irti<m of hit dividend 
at hi* mil it in the company'* hook* i* not debarred from proving h* 
claim thereto in competition with other creditor* np<.n the e.tmp.i' \ 
long afterward* makmg an alignment for the lieneflt of eredilnt* 
under tbe Creditor*' Tru*t Deed* Art, R 8.H.C. 1911, eh. 13. wli*-n* 
no winding-up proceeding* have lieen taken.

Trial of an notion by n shareholder in a company to estab­
lish bis claim as a creditor of the company upon its assignment 
to a trustee for the benefit of creditor, in respect of part of a 
dividend declared many years before which, with bis consent, had 
been placed at bis credit instead of being paid out in cash to him 

Plaintiff was a shareholder in the Red Fir Lumber Com­
pany, Limited, which some years before action brought declared 
a dividend of some $5,000 in respect of bis shares. All the 
shareholders, except five, took their dividends in cash. Savage 
took $1,250 on account of his dividend, and allowed the balance 
to remain to his credit with the company. Subsequently lie pur­
chased some lumber from the company, and this was allow d 
to go against bis credit as part payment. In 1910 he ceased to 
be a shareholder, and the balance owing to him at that time 
was something over $2,000. In 1911 he pressed the company for 
payment, and was given a promissory note. The company 
later assigned for the benefit of their creditors, under the Credi­
tors* Trust Deeds Act. The assignee admitted the facts above 
set out, but submitted that section 182 (g) of the Companies 
Act applied, which provides that no member of a company being 
wound up shall lie entitled to payment of a dividend in com­
petition with the claim of an ordinary creditor.

Ifarohl B. Hubert son, for plaintiff.
J. H. Lawson, for defendant.
Creoory, J. :—This ease rests entirely on section 182 of the

Companies Act. Without this Act, creditors are entitled to 
the benefit of their diligence. The section does not seem to me 
to apply to the present ease, as the company is not being wound 
up, and the section in terms applies only to a company in such 
position. It begins: “In the event of the company being wound 
up,’’ etc. In the circumstances of this ease, until the Red Fir 
Company is brought under the provisions governing companies 
being wound up, the provisions of the Assignment for the 
Benefit of Creditors Act must govern. On the question sub­
mitted, the plaintiff is entitled to judgment, with costs, which 
are to be paid out of the estate, as the assignee was quite justi­
fied in obtaining the opinion of the Court before recognizing 
the claim.

Judgment for plaintiff.
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Exchequer Court of Canada, Audit tr, J. Juin 10, 1912.

(’■own ($ II—25)—Liability—Niulii.knck on Govern mknt railway.
J » render the Crown liable upon a petition of riyht for nets of neg­

ligence of HervantB of the Crown in the operation of a Government 
railway within the provitiiomt of the Exchequer Court Act, R.8.C. 19011, 
ch. 140, hoc. 20 (/) (amendment of 1910), auch negligent neth mind be 
the proximate, determining and deciaive cause of the injury.

Witmebbes (| IV—62)—Credibility—Affirm ativk and nkuativk tes-

A witness who test Unit to an atlirmative is ordinarily to he credited 
in preference to one who testifies to a negative.

\Lrfiunteum v. Itcaudoin, 28 Can. 8.C.R. 89, applied. |

Petition of right for damages alleged to have arisen out of 
the negligi*nee of the Crown servants on the Intereoloniai Railway 
of Canada, heard at St. John. N.B.

Ij. A. (■urrry, K.C., and K. T. (\ l\ nowles, for the suppliant, 
referred to Kyan v. The King, 11 Can. Kx. R. 207; Hobson v. 
Sorthcastern /»'»/. Co., L.R, 2 ij.B.I). 5; Keith v. Oilmen <1* .V# w 
York Hy. Co., 2 Can. Ry. Cas. 20.

K. II. Mr Alpine, K.C., for the Crown, eon tended that the 
proximate cause of the accident was the negligent act of the 
suppliant in placing herself on the step of the ear from which 
she wax thrown hv the motion of the train. Had she not lieen 
there she would not have been injured.

Avdkttk, .1. :—This is a petition of right brought by the 
suppliant to recover the sum of -tlO.IMH) for Imdily injury, alleged 
to have Im‘cii d by her through I lie negligence of the
officers and servants of the Crown, by being violently thrown 
from the steps of the platform of a ear, while travelling on a 
train of the Intercolonial Railway, a public work of Canada. 
The Crown, by its pleas, denies the facts ax alleged in the sait I 
petition of right and says, inter alia, that if the suppliant suffered 
any Isslily injuries, they were caused by her negligent and im­
proper © t.

The suppliant, who is at present a widow of (il years of age. 
acting on a “reading" notice (as distinguished from a “display­
ing" notice as mentioned by witness Jordan) which appeared 
in the local pa|>ers. to the effect that on Saturdays, 
trains leaving St. John at 1.15 would stop at Fernhill Cemetery, 
and that returning trains would also stop at the crossing, pro­
posed to a Miss Mabel Bahington, then 1'» years of age. to take 
her to Fernhill Cemetery. Her invitation I wing accepted, they 
Iwth started, on the 13th August, 1910, and went to the union 
station, where Miss Rabington, applying to the ticket office, asked 
the agent for two to Fernhill Cemetery, and having paid
for the same, was given two which, some time after the
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accident, were discovered by them to rend from St. John to 
Coldbrook. Fernhill Cemetery is a mile and a half, and Cold 
brook three miles, from St. John. The Intercolonial Railway has 
not and does not issue tickets to Fernhill Cemetery. The ticket 
agent. F. E. llannington, says there is no station at Fernhill 
Cemetery, it is only a crossing and the suburban trains stop there 
only on Saturdays for the convenience of and to oblige pas 
sengers. lie further contends that when a purchaser asks for 
a ticket to Fernhill Cemetery, lie gives him a ticket to Coldbrook, 
telling him to ask the conductor to stop at Cemetery Crossing. 
(>n that point the suppliant says that the person selling the 
tickets at the station made no remarks, while Miss Rabington 
says she asked him if the train stopped at Fernhill Cemetery, and 
the agent said yes, but did not say anything about asking or 
letting the conductor know. After purchasing their tickets tln-\ 
both boarded the train leaving at 13.15 o’clock. Miss Rabington 
says they did not get on the rear car, there were three or four 
cars behind them. It was an excursion, the train was crowded, 
and two young men gave them their seat, while they (the young 
men) sat on the arm of the seat. They did not see the conductor 
mi the train. No one came to take up their tickets, and they did 
not hear the conductor or brakenian announcing Fernhill Cenn 
(cry, their destination. On this question of announcing Cemeten 
Crossing on the train, the evidence is somewhat conflicting. Mrs. 
Worden says she did not notice any official announcing it. Mrs. 
Kelley says she does not remember if the officials did announce, 
and Mrs. Corbet says none of the officials announced. Brake- 
man Berryman says that when they left St. John, at the request 
of the * *, he started collecting tickets at the rear of the
train, and when they arrived at Cemetery Crossing lie had got 
as far as half the second car from the rear, and that he hud 
announced Cemetery Crossing in these two cars. Brakenian 
Cobham on leaving St. John stayed in the head car, near the 
engine, until they reached the switch. I1) miles from St. John. 
On arriving there he opened the switch, let the train pass, closed 
the switch and 1 warded the train at the far end of the last ear 
and walked back to the front announcing Cemetery Crossing in 
all the cars.

Taking the rule of evidenee to be that affirmative evidence 
must prevail over negative evidence, it should lie found that 
Cemetery Crossing was announced, ‘ , in the view this
Court takes of the case, it docs not matter here—the accident 

occur because Cemetery Crossing had not been nnnmin **d 
—but indeed, because of the last act before the accident, the reek 
less position assumed by the on a moving train. I'ml'T
the evidence of the crew, it must be foiled tin* station had been 
announced. Without casting upon them any discredit, one must 
realize it is the evidence of interested witnesses, whose interest
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is closely identified with that of the Crown, in fact, in a larger 
degree lat-aiiae they may think their employment at «take. How­
ever, in estimating the value of evidence one must not lose sight 
of the rule of presumption that ordinarily a witness who testifies 
to an aflimiative is to In* credited in preference to one who test; 
lies to a negative, magis creditur duobug test Unis affirmant thus 
nuam mille negantibus, because he who testifies to a negative 
may have forgotten a thing that did happen, but it is not pos 
Bible to remember a thing that never existed : Lefcunt nun v. 
Huntdoin, 28 Can. S.C.K. 89.

However, while the suppliant and Miss Babington were sit­
ting quietly in their seat, one of the young men said it was 
Kernhill Cemetery. The train had then come to a stop, says the 
suppliant, and they l»oth (herself and Miss Babington) walked 
from about the centre of the ear toward the rear to get oil'. 
Before they reached the rear of tin» ear, the train was moving-» 
it had started. Miss Babington jumped off and the suppliant 
sal on the last step, and said to Miss Babington, who was oppo­
site her, she would not jump. Then Miss Babington jumped 
hack on the train, on the step of tin* adjoining car. The sup­
pliant was asked by the Court if she were then holding the 
railings, and she said she did not remember whether she «lid 
or not, but she said she was sitting on the last step. She con­
tends the train then gave a j«»rk and she was thrown off. Miss 
Babington says the train stopped before th«- suppliant fell, but 
Mu- must lie in error. After her fall the train was stopped. 
Some «if the officials came to her, and she was cared for and l«-ft 
in charge of Miss Babington. She says she fell at the place 
where she would have alighted, and at that time tin- train was 
moving a little, just as fast as she would walk. .She says she 
fell when Miss Babington was back on the train, on the step of 
the a«ljoining car.

There is no platform, no contrivance for alighting at Ccrnc- 
tny Crossing; and L. K. Boss, the terminal agent of the Inter­
colonial Railway at St. John, says that the space between the last 
step of the cars an«l the ground at that place is 18 inches— 
varying lietween 18 and 22 inches. On this question of eon 
venience for alighting, we have the evidence of three lady pas­
sengers—one of them a pretty old person an«l another a mature 
an«l nithcr heavy person. Mrs. Worden says she lm«l no trouble 
"i- Imther getting out. Mrs. Corliet says she had no difficulty in 
alighting or getting back on the train—they stepped on the 
ground. Mrs. Kelly says she got off the train witlmut trouble— 
it was as fiat as the floor and it was not a long step g<-tting off. 
M ith r«‘spect to the time the train stoppinl at Cemetery Crossing, 
we have profuse evidence. A. C. L. Tapley, a newspaper re­
porter, who was on board, says th<- train made an ordinary stop 
the first time, when hi* saw some ladies getting off. Mrs. Worden
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says the train stopped long enough to get off; she had ample 
time to get off. “Five of us got off—five ladies.” She had not 
risen from her seat before the train stopped and had ample time 
to get off. Mrs. Corbet says she had ample time to get off. Mrs 
Kelly says the train stopped long enough for any person who hml 
her mind made up to get off. There was lots of time, ample 
time to get off ; time enough to get off for any person who had 
her mind made up to get off. She had no trouble either going 
or coining, although she had never been there by train before

Rrakeman Iierryman says the train stopped a reasonable 
time, long enough at that place. Everything was done in the 
usual way. (leorge XV. Speer, the engine driver, says the train 
stopped at Cemetery Crossing the usual time -possibly a minute 
—suppose the train stopped one minute the first time, ample time 
for passengers to get off. Rrakeman Cobham says the train 
stopped long enough to allow passengers to get off, two or three 
minutes (he does not seem to have a good idea of time). 11.• 
helped three passengers off the train. After all the pa«scng<-rs 
were off he asked Rrakeman Berryman if all was well behind, 
and on the latter announcing all right, he—the conductor being 
inside collecting tickets—gave the order to go ahead. Berryman 
corroborates him on that point, and adds that he did not sic 
anyone appearing on the platform or any one coming off. The 
vendu t i says before leaving he had lieen asked to stop at Ceme­
tery Crossing and had given the order to stop. Now, how and 
when did the suppliant fall? The suppliant herself says she 
tell only after Mias Bahington had jumped back on to the train 
when she was still sitting on the last step. Witness Taplcx. the 
reporter, already referred to, says that while he was standing 
with another reporter on the front platform of his ear, he looked 
over the side and saw the suppliant falling off. At that time the 
train was practically in motion—it had stopped and started 
again, and the train was in motion lie fore she fell. Asked if the 
suppliant had jumped, he says he thinks, he imagines, she had 
fallen, he saw her come head foremost.

The engine-driver, a man of 21 years’ experience, who gave 
his evidence in a most quiet and creditable manner, says lie had 
no sooner started after receiving the signal to do so, when he 
looked back and saw a young girl on the bank —she jumped on 
the train, and right off after the sup|diant fell, when he imme­
diately applied the emergency brakes on account of what he had 
seen. When he applied the emergency brakes the train had gone 
f.n alsmt half the length of a ear, and one could walk as fast as 
the train was then going. The suppliant fell and came off all in 
u heap. Rrakeman Berryman says the train was bandy moving 
when the emergency brakes wen? applied.

The last and only question to Ik» now answered is, what was
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the proximate, the determining, tin* decisive cause of the acci­
dent t It is now beyond doubt and established by the evidence 
that the suppliant got. on the platform of the car and took her 
seat on the last step thereof while the train was in motion, and 
that she fell when it was in motion, almost immediately as young 
Miss Habington jumped back on to the steps of the adjoining ear, 
as above stated. Miss Habington must be mistaken and in error 
when she says the train gave a jerk and the fell, as the
overwhelming weight of the evidence is the other way. If there 
was a jerk when the train left, that must have happened much 
before Miss Habington jumped back and therefore Ik*fore tile 
i fell. The emergency brakes were only applied after
the accident, when the engine-driver saw the suppliant fall. 
There must have been a jerk when the emergency brakes were 
applied, but that was after the accident. IIow then did the 
accident happen, how can it Is* explained ?

The suppliant had certainly taken a most dangerous position 
when she went down and sat on the very last step with her feet 
hanging over and not far from the ground—a most dangerous 
and reckless position ; indeed, at the sight of which, a witness 
in the ease, Mrs. Kelly, was perfectly horrified, and she told her 
companions, “Look at that woman, she might be killed”; she 
turned her head away and said she did not want to see her fall 
otf. There was no justification, under the circumstances, to take 
the position the suppliant took. If by inadvertence she let her 
destination go by, she could either get off at the next station, or 
call the attention of the conductor and ask him to stop the train 
and take her back, if possible, to Cemetery Crossing—but 
what she did.

The ordinary cautious and prudent persons had no difficulty 
in getting off, and contend they were given ample time to do so. 
Should the railway authorities provide for extremely incautious, 
reckless and imprudent people ? Here is a passenger, the sup­
pliant in this case, going through the feat of sitting down on 
the last step of a ear with her feet hanging almost to the ground 
while the train is moving—a feat an ordinary train man with 
experience would hesitate to attempt, and one no passenger with 
any common sense would dare try. Cnder all the circumstances, 
as brought out from the evidence, it would appear to the Court 
that when young Miss Habington jumped back on the train the 
suppliant must have endeavoured to right herself, to get on her 
feet, and in doing so necessarily and ohv y did place a foot 
on her skirts on the step, and in making the effort to get up. lost 
her balance and fell, as described, all in a heap, head foremost.

The Court must therefore find that the proximate, decisive 
and pre|iondcrant cause of the accident was the fact of the sup­
pliant, on a moving train, assuming the reekless position she did. 
Much stress has been laid by suppliant’s counsel on the ease of
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Ift/an v. Thr King, 11 Can. Ex. It. 267. but on perusal of tin* 
(Nisi* the Court arrives at the conclusiun that it dims not apply 
to the present case. The here did not alight from .i
moving train. She fell off. She so fell, not in the act of en 
deavouring to alight, because she absolutely refused to attempt 
to alight under the eirctynstanees. Ample time was given to tin 
suppliant to alight as established by the evidence. The Cemetery 
Crossing through inadvertenee was let go by, and an endeavour 
or rush to alight was made too late and abandoned.

Instructive comment* on the question of proximate eau.se of 
the accident will be found at page 154 in Schuster's Dorman 
Civil Law. 1!M17, reading as follows:—

149. Vmler English law the plaint IIT *m contributory default a IT* . i> 
the defendant 'a liability in the ease of vlaima for ilamage «lone I 
unlawful avia; under the rules of the present German low the Habilita 
created by a contract or other net in the law is affected in the sun 
way by the contributory default of the other party as the liability f..r 
an unlawful net. Under German as well ns under English law. the 
proof of the plaintiff's own default is relevant only for the purpose ■•! 
shewing that the defendant’s default was not the “decisive" or 
“preponderant " (vorwiegend) cause of the damaging event, but whi 
under English law the fact that the defendant’s default was not the 
decisive cause, deprives the plaintiff of his entire claim to romp* ' 
tion (except in cases coming under Admiralty law), German law l< 
it to judicial discretion to determine whether the defendant's liai-iI tv 
to make com|iensalion is entirely destroyed or merely reduceil by con 
tributorv default on the part of the plaintiff : R.G.H. 2.14. (The exprès 
sion “decisive.” which is used by Hir F. 1‘ollock (see Law of Torts, 
7th ed., p. 45.1) is clearer than the expression “proximate" generally 
used in the English authorities.)

The suppliant, under the circumstances nf this case, is banni 
from recovering under the Unman rule of law respecting con­
tributory negligence, which says that Quod quis er nil pa 
damnum Mentit, non intelligitur damnum Ment ire. The sup­
pliant’s counsel contended there was negligence on behalf of lIn* 
Crown because of the following reasons :—

1. Because after advertising excursion to Ometery Crossing, the In 
tercolonial Railway authorities did not issue tickets reading for that

2. Because the conductor did not take up all the tickets liefore making 
his stop at Cemetery Crossing, after it had l»een advertised and the 
ticket agent stating they would stop.

8. Failing to announce the stop to the passengers.
4. For not stopping the train long enough to allow the passenger- to

5. For not having any platform, step or other contrivance at the 
Crossing, after advertising the train would stop there.

With respect to the three first counts, the Court must find 
they hml nothing to do with the proxiumtc cause of the ncri-
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dent. With respect to the second count, under the evidence, 
it must he obviously found the train was announced, although 
again it had nothing to do with the determining cause of the 
accident. With respect to the fourth count, the Court must find 
under the evidence there was ample time to get. off. And with 
respect to the fifth count, again it had nothing to do with the 
determining cause of the accident.

The acts of negligence contemplated by sec. 20 of the Ex­
chequer Court Act, R.S.C. 1900. eh. 140. as amended by 9-10 
Edw. VII. eh. 19, are only such as would be the proximate, 
determining and decisive cause of the accident.

There will be judgment that the suppliant is not entitled to 
any portion of the relief sought by the petition of right.
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FRU1TATIVES, Limited, v LA COMPAGNIE PHARMACEUTIQUE DE 
LA CROIX ROUGE.

Exchequer Court of Canada, Canaris. ,/. Mail 28, 1012. Ex. C.
1012

HKOIHTKHKII LA II EU 
c-itcntinl feature of a 
laxative medicine and

1. TüAIIK-IIARK (§11—0(1)—Dehcriitixi WORIMIN 

The word “Fruitatives," considered ns the 
specific trade-mark applied to the sale of a
used on two sides of a four part label with the words “or Fruit Liver 
Tablets" printed thereunder, is not a mere descriptive word, ami a 
carton four part label is not invalid as a trade-mark under the Trade 
Marks Act, K.8.C. 100(1, because of the combination of that word with 
other features of color and design in the registered trade-mark.

I The Ron il T, ode-Mark, [180(1] 8 ( II I). 600; If. Hudson's Trade- 
Marks, L.H. 32 Oh. I). .Ill; Smith v. Fair, 14 < ». It. 720. and Provident 
Chemical Works v. Canadian Chemical Co., 4 O.L.U. 840. referred to.]

This was an action for the infringement of a trade-mark, statement 
The material facts of the case were as follows:—

1. The plaintiff is ait incorporated company with its head 
office m Ottawa, Ontario, and manufactures a proprietary medi­
cine known ns “Fruitatives.”

2. In the 8th day of October, 1903, Amos Rogers, of Ottawa, 
applied to the Minister of Agriculture for the Dominion of 
Canada under the provisions of the Trade-Mark and Design 
Act for the registration of a new and original specific trade-mark 
to be applied to the sale of a medicine for human use, which had 
ken designed by him and his application being granted, said 
specific trade-mark was duly registered in the trade-mark regis­
ter on the 8th day of October, A.I). 1903, and a certificate under 
the statute that the same had been so registered, Issued to the 
said Rogers. The said specific trade-mark consists of a four part 
lain*! with the use of the word “Fruitatives” as n title, with a 
sub-title “Fruit Liver Tablets” and the colours and arrange­
ment of certain designs of fruit. After the incorporation of the
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plaintiff company, the said specific trade-mark was assigned to 
it by the said Amos Rogers. The plaintiff manufactures and 
sells its said medicine for human use, known as “Fruitatives,” 
prepared in the form of tablets enclosed in a round wooden box 
covered with a paper label, which box is itself enclosed in a rect­
angular paper carton covered by the four part label constituting 
the specific trade-mark hereinbefore referred to.

The said preparation of the plaintiff is well known and the 
plaintiff has spent large sums of money in advertising it through­
out Canada, and in acquiring a good-will for the business. It has 
been the practice of the plaintiff to reproduce the carton covered 
with the said trade-mark in very many of its advertisements, 
and retail dealers throughout Canada have been in the habit 
of making window displays of the said cartons, so that the ap­
pearance of the said cartons had become familiar to the people 
of Canada.

Defendant company placed upon the market a medicine in 
tablet form similar to the tablets of the plaintiff in appearance, 
and also enclosed in a round wooden box with paper label similar 
to that of the plaintiff, it again being also enclosed in a rectan­
gular carton covered with a four part lithographed label of 
which the chief word is “Fruit-i-nol’ with the word “Tablets” 
underneath and a sub-title “Fruit Liver Regulator,” the said 
label being colored like the plaintiff’s label and having fruit 
designs upon it similar to those upon the plaintiff’s label.

G. F. Henderson, K.C., for plaintiff.
A. Lemieux, K.C., for defendant.

Cassels, J. :—This was an action tried before me in which 
the plaintiff claims an injunction to restrain the defendants 
from infringing its trade-mark. It has to be borne in mind that 
the case of the plaintiff is confined to an action based upon its 
trade-mark which it claims is infringed. There is no case set up 
of “passing off.” The distinction between the two classes of 
cases is set out in Standard Ideal Co. v. Standard Sanitary 
Mfg. Co., [1911] A.C. 78. This case also deals with the construc­
tion of the Canadian Trade Marks Act, R.S.C. 1906, eh. 71. If 
the trade-mark of the plaintiff is a valid trade-mark, I have no 
doubt whatever that the defendants have infringed. The regis­
tration by the plaintiff of his trade-mark bears date the 8th 
October, 1903. Over $300,000 has been spent in advertising, with 
the result that the plaintiff’s sales have been very large.

It is very evident from the testimony of Joseph Edmund 
Dubé, the president of the defendant company, coupled with a 
view of the defendant’s boxes, that he deliberately set to work 
to try and obtain the benefit of the plaintiff’s advertising and 
business. The remarks of Bowen, L.J., which are quoted by 
Burbidge, J. in Metchers v. DcKuypcr, 6 Ex. C.R., at p. 101,
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are pertinent. I have considered the authorities cited by counsel 
and numerous others, and am pleased to have come to the con­
clusion that the plaintiff is not without remedy. I think the 
plaintiff’s trade-mark is a valid one. It has to be taken in its 
entirety. In considering the later English authorities, care has 
to be exercised, as the Canadian statute and the English statutes 
are not the same. The distinction is pointed out in Smith v. 
Fair, 14 Ont. R. 729; also by Sir Charles Moss, C.J., in Provi­
dent Chemical Works v. Canadian Chemical Co., 4 O.L.R., at p. 
549. An interesting case in England is Re Hudson's Trade- 
Marks, L.R. 32 Ch.D. 311, where it was sought to register “Car­
bolic Acid Soap Powder.” The application was a few days 
prior to the enactment of the Imperial Act of 1883 and was 
governed by the statute of 1875 (see Cotton, L.J., p. 320). It 
was held that the label was a good trade-mark under the statute 
of 1875, although it might not be so under the statute of 1883.

It is argued that the word “Fruitatives” is a mere descrip­
tive word. I do not think so. In the “Bovril” Trade-Mark, 
[1896] 2 Ch.D. 600, the Court of Appeal upheld the trade-mark. 
The language of Lopes, L.J., in commenting on the effort of 
counsel to cut the word “Bovril” in two is pertinent to the pre­
sent case. He observes (p. 608) :—

It is said tlmt the word “Bovril” indicatea that the substance in 
question was made from beef, for that the first syllable ‘bov* relates 
to the animal from which beef comes—‘Bos,’ ‘bovis’ and ‘ox.* In my 
judgment you must look at the whole word, and not at part of it. 
The combination of that part of the word with the rest of it may lie 
such aa to make the word in ita totality meaningless and non-descrip- 
tive. That ia the view I take of the word “Bovril” and I cannot think 
that, in 1880, when that was placed upon the register, it would have 
conveyed to the mind of an ordinary Englishman any idea involving 
any connection with ‘bos’ or ‘bovis* or with ‘beef.*
1 would also refer to Re Densham’s Trade-Mark, ( 1895] 2 

Ch. D. 176.
Counsel for the plaintiff asked to amend by praying that the 

defendants’ trade-mark “Fruit-i-nol” be expunged from the 
register. This request I will not grant, but such refusal will 
be without prejudice to any further proceeding for that purpose 
if deemed necessary. See the judgment of Swinfen-Eady in 
Coleman & Co. Ltd. v. Stephen Smith rf* Co. Ltd., 27 Times L.R. 
533, which case, it might be noted, is also instructive upon the 
point as to the “get up” used with a trade-mark. The plaintiff 
is entitled to an injunction in the usual form, and an order 
that the defendant’s cartons be destroyed. Counsel for plain­
tiffs abandoned at trial any claim for damages. The defendants 
must pay the plaintiff’s cost of action, including the costs of the 
examination for discovery.
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Judgment accordingly.
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BUCYRUS CO. v. CANADA FOUNDRY CO.
Exchequer Court of Canada. Casuels, ./. June 0 and 10. 1012.

1. Trademark (8 11—Od)—Dknckiitixk wobii—Varia ion.
Where a particular name (ex. gr. Bucyrua) Van lxvn applied t<> a 

s|x*ei lie line of goods manufactured by a com pa iy for so long a time 
that the designation so given by the company, although originally 
mere geographical name, had acquired a secondary meaning as 
identifying such goods although not registered as a trademark, 
registration in opposition thereto of such name with the prefix ..t 
the word “Canadian" (ex. gr. Canadian Bucyrua) is not permissibl 
under the Trade Marks Act, R.R.C. ItllNt, eh. 71. and will la- cancelh 
u|kiti |K»tition.

2. TRADKMARK (8 11—S)—GEOGRAPHICAL NAME—SECONDARY MEANING.
Where a geographical name has become identified with nianufa 

tured goods of a certain class manufactured by a particular manu 
facturer and has in that respect acquired a secondary meaning, it 
may lie registered as a specific trademark to such goods under tie 
Trade Marks Act, R.S.C. 1900. eh. 71.

111rand Hotel Co. v. Wilson, [19041 A.C. 103, and Montgomery \ 
Thompson, 118911 A.C. 217, considered.]

Petition praying that the* entry of a certain spc-ific trade 
mark be expunged from the register of trade-marks, and that 
the petitioners he allowed to register a certain specific trade 
mark.

The facts of the case are sufficiently stated in the head-note 
D. L. McCarthy, K.C., and Britton Osier, for the petitioners 
J. K. Kerr, K.C., and ./, A. Paterson, K.C., for the respond 

ents.

June 6, 1912. Cahrblr, J.:—1 have not the slightest doubt 
that the respondent’s trade-mark has not been properly régis 
tered. The evidence before me is that the petitioners have been 
manufacturing these articles for years, and their product has 
become known in the trade as that of the Bucyrua Companx 
The respondents were under an agreement with the Bucyrus 
Company, had entered into covenants with them, by which they 
wen* to have the sole right to manufacture and sell these articles 
in Canada. The word “Bucyrus” was put on each article, and 
that went on for years. It became known to the trade, and their 
product became known as the product of the Bucyrus Company 
in the States. That being so, how can the respondents come in. 
and, by prefixing a word, get a valid trade-mark ! The result 
would mean this, that if the petitioners sent their articles into 
Canada, and called them “Bucyrus,” a Judge could restrain 
them from selling under the name under which they had been 
sold for years. It is not a passing-ofT cast*. The defendants 
an* not guilty of any attempt to defraud. Circulars are issued 
marked “manufactured in Canada,’ and they are shewn to be 
manufactured by the Canada Foundry Company, and most
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people would understand that they were manufactured by the 
Canada Foundry Company. Supposing that they advertised 
“Canadian Bueyrus,” and did not use these particular words, 
they would simply run the risk of having a suit for passing-off; 
but they are not hound to use those words. The sole question is 
whether “Canadian Bueyrus” is eii * of being a trade-mark 
after the word “Bueyrus” has been on the market for years.

I direct that the registration is to be expunged, and the trade­
mark cancelled.

The question of the petitioners’ right to register the word 
“Bueyrus” was reserved.

Judgment was delivered on the question reserved.

June 19, 1912. Cassels, J. : This was a petition filed by the 
Bueyrus Company of South Milwaukee, asking to have a certain 
trade-mark consisting of the word “Canadian Bueyrus” regis­
tered by the Canada Foundry Company, Limited, expunged 
from the register of trade-marks. The Bueyrus Company also 
asked for an order that their trade-mark “ Bucryus,” as 
to wrecking crane, steam-shovels, and railway pile-drivers, to­
gether w iances and devices for use therewith, should be
registered.

The case came on for trial before me in Toronto on the 6th 
June, 1912. At the close of the hearing in Toronto, 1 gave judg­
ment ordering the trade-mark “Canadian Bueyrus” to be ex­
punged. I gave my reasons for judgment orally at the trial. I 
reserved for further consideration the question of the right of the 
“Bueyrus Co.” to register the word “Bueyrus” as a trade-mark. 
Since the trial 1 have considered the evidence and the various 
authorities, and I am of the opinion that the Bueyrus Company 
are entitled to register a specific trade-mark “Bueyrus” as ap­
plied to the articles mentioned. 1 think the word has become 
identified with the goods of their manufacture and has acquired 
a secondary meaning.

In a ease lately decided by me, of the Fruitativex, Limited v. 
La Compagnie Pharmaceutique (If la Crois Hnugc, 8 D.L.R. 917, 
14 Can. Exeh. R. JO, I had occasion to point out the care that had 
to be exercised in considering the English authorities. I do not 
wish to repeat what 1 there stated. It appears that “Bueyrus” 
is a small town in the State of Ohio, where the petitioners’ pre­
decessors in title originally started their business. Some years 
ago they moved to Milwaukee. The Canada Foundry Company 
rely upon the decision of the Privy Council, in the case of the 
(Irand Hotel Company v. Wilson, 11904] A.C. 102, and contend 
that “Bueyrus,” being a geographical name, is not capable of 
registration as a valid trade-mark. This case, however, was not 
finally disposed of on the ground that the name was a geograph-
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ieal name. It was a ease tried before the learned Chancellor of 
Ontario, who gave judgment for the plaintiffs, 2 O.L.R. 822. 
This judgment was reversed by the Court of Appeal, Moss, C.J . 
dissenting and agreeing with the judgment of the Chancellor, f> 
O.L.R. 141. An appeal was taken to the Privy Council, ami 
judgment was delivered affirming the Court of Appeal. It is 
necessary to consider the judgment. The judgment of their 
Lordships was delivered by Lord Davey. lie points out that 
the first fact to he noted is that the goods in question are not a 
manufactured article, or, in other words, the name which it is 
sought to protect is not the name for the appellants’ make of 
goods, hut. to put it most favourably for the appellants, desig­
nates water from particular springs belonging to them. The 
waters derive their virtues from the strata from which they 
spring, or through which they pass, before they reach the sur 
face—that is to say, from the inherent properties of the soil 
itself in that particular locality. Further on he states:—

ït is quite true that the same trade name may designate the goods 
of more than one person, hut it is less easy to infer that a geographical 
description has acquired a secondary meaning when you find that It 
is used to designate the goods of two or more persons connected only 
by identify of geographical origin: Grand Hotel Company v. Wilson, 
111*041 A.C. 110, 111.
In commenting upon the Stone Ale case, Montgomery v. 

Thompson, 118911 A.C. 217, His Lordship uses the following 
language:—

Their Lordships are therefore of opinion that the appellants have 
not a right to the exclusive use which they claim of the word 
“Caledonia” in connection with their waters. The Stone Ale ca-e 
does not appear to them to have any bearing on the present case. 
That was a case of a manufactured article, etc.
I order that the petitioners be at liberty to register the word 

“Rueyrus” as a specific trade-mark to he applied to the articles 
mentioned. I direct that the Canada Foundry Company. Lim­
ited, pay the costs of the petition and of these proceedings.

Judgment for petitioners.

B C. Re FALSE CREEK FLATS Arbitration.
( Decision No. 3.)

1912 British Columbia Supreme Court, Murphy, ,/., in Chambers.
---- - September 12, 1012.
»pt. 12. j costs (8 II—28)—Scale— Arbitration vndkb Railway Act (Can

I'pon an arbitration in eminent domain proceedings in reference if 
damage occasioned to land by railway construction, the “costs of the 
arbitration” under the Railway Act, R.S.C. lftOfi, ch. 37, to be alloxwl 
to the owner who succeeds in the arbitration are not to Is* restricted 
to costs upon the scale or tariff applicable to ordinary litigation in 
the province, although the latter may lie accepted as a general guide.

[Canadian Northern It. Co. v. Robinson, 17 Man. L.R. 570, R Cnn. 
Ry. Cas. 244, applied.]
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2. Costs (§11—10)—Eminent domain proceedings—Railway Act
(Can.).

The successful owner <*ntit 1<*«1 to lux costs in eminent domain y/o- 
ceeding* under section 11*0 of the Railway Act, R.S.C. 1000. ch.' . 7, 
against the railway company in respect of the costs, fees, counsel fees 
and expenses of an arbitration to settle the compensation for the com­
pulsory taking, should be allowed for everything necessarily or rea­
sonably done, and for every disbursement necessarily or reasonably 
made in order to properly present his case to the arbitrators, and the 
taxation should be on a solicitor aim client basis rather than under 
the practice prevailing in party and party taxations.

[Cniadian Xortlirm It. Co. v. Itohinson, 17 Man. L.R. f>70, 8 Can. 
Rv. Cas. 244. followed ; and see ////< v. Mayor of Manchester, 12 
C.B. 474; Malvern V. Malvern, 83 L.T. 326.]

3. Costs (§ 11—43)—Disbursements and expenses—Affidavit of in-

The successful owner taxing costs against a railway company in 
eminent domain proceedings under sec. 199 of the Railway Act, R.S.C. 
1906. cb. 37. must tile an affidavit of increase as regards items of dis­
bursement which he seeks to charge as reasonable expenses actually 
incurred, and it is not a valid objection to their allowance that the 
items do not correspond to any particular items of the tarilf of costs 
promulgated by the court of superior jurisdiction in the province.

4 Costs (§11—60)—Of unnecessary proceedings.
Money disbursed as expenses in the preparation of the owner’s case 

to the arbitrators upon an arbitration under the Railway Act, R.S.C. 
1996. eh. 37. may lie disallowed if they appear to have been incurred 
through over-caution or unnecessarily.

Appeal from the taxation of posts of an arbitration under 
the Railway Act, R.S.C. 1906, ch. 37, sec. 199.

It. L. Iteid, K.C., for appellant.
A. II. MacNcill, K.C., for respondent.
Murphy, J. :—The principles under which taxation of costs 

should he carried out are laid down by Mathers, J„ in Itc Can­
adian Northern Railway and Robinson (1908), 17 Man. L.R. 
579, 8 Can. Ry. Cas. 244, and arc:—

First, that the taxation should be on a solicitor and client basis;
Second, that where land is taken compulsorily, the costs should be 

taxed on a larger scale than in ordinary litigation. Everything that 
was necessarily or reasonably done and every expense that was neces­
sarily or reasonably incurred in order to properly present a party’s 
case to the arbitrators should lie allowed to him on taxation;

Third, the tariff of costs prescribed for in ordinary litigation may 
be accepted as a general guide, but the taxing officer is not InuiihI by 
it and should not follow it in all circumstances.
Applying these principles to the disputed items, I hold that 

the cost of obtaining transcripts of evidence, as was done here, 
is a reasonable expense which a prudent man would incur, and 
I direct that the registrar proceed to tax such disputed costs, but 
in so doing, I in no way hamper his discretion in deciding 
whether any particular item is chargeable as one which was 
necessary. I allow the $6 paid for the motor car, as 1 hold that 
it is an expense reasonably incurred.

B.C.
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B.C. As to the third set of disputed items, I hold that the registrnr 
is not bound to refuse to tax them merely because they do not

1912 fall within the words of any particular item of the Supreme 
Court tariff. I hold, also, that he is not precluded from taxing

IlK

Arbitra-

them by reason of sub-section (3) of section 201 of the Railway 
Act. I further hold that they are only recoverable as reasonable 
expenses actually incurred and that, therefore, before they can 
be taxed, an affidavit of increase must be filed. If such affidavit 
is filed, the registrar is to proceed to tax them, but in so «loin-

Murphy. J. lie is not bound to allow the amounts actually paid, but only 
such amounts, if any, as he in his discretion deems fair in vim- 
of all the circumstances, and then only if he, in his discretion, 
deems that such amounts were reasonable and necessary im­

penses demanded by a proper presentation of the appellant 's 
case. He is not to allow any amounts under this head which In- 
deems to result from unnecessary work or from over-caution. 
With these directions, the matter is referred back to the re­
gistrar.

Order accordingly.

CAN. PICKFORD & BLACK v. STEAMSHIP “LUX.”

Ex. C.
1912

Krchcgucr Court of Cumula. Nora Scotia Admiralty District, tlic lion. 1 
Drysdalc, Local Judge. Noremher 1. 1912.

1. Admiralty ($ 11—<t)—Parties—Adding master and crew in s.m \
Nov. 1. ACTION TO PARTICIPATE.

In an action in Admiralty by ship owners to recover salvage rem a 
eration for rescuing a disabled ship in response to her call for 
the court may. upon consent of the master and crew of the salving 
vessel entitled to participate with the owners in the distribution of the 
salvage remuneration, join them as parties at the hearing, and deter­
mine the amount of salvage remuneration and its apportionment.

Statement This wits mi action by the plaintiffs as owners of tin* steam­
ship “Boston” for $12,000 for salvage services rendered by them 
to the steamship “Lux” from the 4th day of October to the (*th 
day of October, AD. 1912.

The following statement of facts was agreed upon by counsel 
for the plaintiffs and defendant, respectively, and submitted to 
the Court :—

The steamship “Boston” left Turk’s Island, West Indies, on tin* 
2Mth day of Heptomber, 1912, loaded with a cargo of sugar and fruit*, 
a part of the latter being perishable goods, liound for Halifax. The 
“Boston” had 111 passengers. On Friday, the 4th of October, 1912, 
at 10.15 a.m., lnt. 41.30 N., long. 04.12 W.. the “Boston” sight. 1 ;i 
steamer which was found to be the English tank steamer “ Lux," 
apparently disabled, being by the head, and a stage out over the stern. 
The “Boston” proeeeded close to her and asked what was the matter. 
They replied, “ Rudder damaged.” The “ Boston” asked if they could
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Ik* of aseietance, a in I thi* “Lux'* replied that they were repairing the 
dmnngc. Three other steamers were in sight when the “ Boston” eame 
alongside, one of whirh was the “ Idaho,” a Wilson liner, and the 
other two were New York passenger liners. The “Lux" was in the 
line of steamers. The “Boston" then proceeded. Shortly afterwards 
the “Hoston” noticed that the “Lux" had hoisted a signal asking if 
the “ Hoston” could tow them, to which the “ Hoston ” agreed. The 
“Hoston” steamed as close alongside as possible and two hawsers 
lielonging to the “Lux” were run from her stern to the how of the 
“Hoston.” The I mats of the “ Lux” carried the hawsers to the 
“Hoston.” The hawsers were made fast to the hitta of the “ Hoston.” 
These hitta were not constructed for the purpose of towing, hut were 
primarily intended for mooring the ship. One of the hawsers of the 
“ Hoston” was used the first day as a bridle ami was afterwards 
carried away. Ah soon as they were fast, 1.30 p.ni., the “ Lux” 
started for Halifax, the “Hoston” steering. Strong breeze and choppy 
sen. At 2.15 p.m. the hawser on the port side carried away, but they 
proceeded with only one hawser until 7.30 p.m., when, owing to 
increasing wind and sen, accompanied by rain, the remaining hawser 
carried away. Owing to the darkness, rain and heavy sea, it was 
impossible to establish connection that night. The “Hoston” laid by 
all night, and on the 5th of Octolier, daylight, the sea having moder­
ated, tiie “Boston's” boat was launched to run another hawser, which 
was finally accomplished and the towing resumed at x a.m.

October 0th, 3.30 a.m., sighted Hanibro and slowed down. 9.1.1 a.m. 
took a pilot and proceeded up the harlnjur to (Quarantine («round, 
where the “Lux” was safely anchored at 10.45 a.m. The “Hoston” 
arrived at Pick ford & Black’s wharf at 11.15 a.m. On examination 
found one wire hawser broken and a piece lost, also a quantity of 
manilla rope and heaving lines used for lashings cut and destroyed. 
A piece of the main rail on the starboard side forward carried away 
and a hatch strong-back, which was used for a fender on the bow, 
damaged. The bulwark forward on the starlmard side was somewhat 
strained. To repair all the damage suffered by the “Hoston" and to 
sut stitute new ro|m would cost about $250. The tonnage of the 
“Boston” is 738 registered, gross 1,168. That of the “Lux” is 
2,621 gross and 1,634 net. The valuation of the “Lux” in her dam 
aged condition is £18,468. The valuation of the “Boston” is £15,001). 
Her cargo was valued at $20,030, freight at $2,102.47. 'Hie distance 
towed is 200 miles, and the “Boston” was engaged in the service forty- 
eight hours, of which thirty four hours was actual towing.

II. Mclnncs, K.C., for the plaintiffs:—The sole question is 
the amount to which the plaintiffs are entitled. The 
“Boston” was on her way from Turk’s Island, West 
Indies, to Halifax. Her value was about £15,000, or 
♦75,000. She had a cargo of sugar and fruits and 10 passengers.

The “Lux” was an English tank steamship and was then 
empty. Her value was about $90,000. The “Lux” rudded was 
out of order and the “Boston” acted as a rudder in steering her. 
She was in the track of steamer. The services rendered were more 
meritorious than towing. * The control was in the “Lux,” as
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she whs ahead and proceeded under her own steam. Had i!i.- 
hawsers parted, it is uncertain which might have been sunk. 
The weather was bad and stormy and we were subject to heavx 
risk. The “Boston ” being smaller than the “Lux,” greatly 
helped and minimized the risk, lessening the jerking and strain­
ing in the heavy sea. Ilad the “Boston” been greatly injured 
heavy damage could have been awarded. Tilt; size of our ship 
was very important. A rudderless ship is always in danger, and 
more so when in the track of other ships. The work was elli- 
ciently done. We had to pay out $200 for actual repairs. The 
amount awarded should Ik* reasonable. He relied upon the fol­
lowing cases: The “Glenfruin,” Pritch. Adm. I). 2032; 7'/i« 
“Sappho,” Pritch. Adm. D. 2031; The “Middleton,” Pritch. 
Adm. D, 2026; The “QrantuUy,” Pritch. Adm. D. 2025; The 
“Miranda,” Pritch. Adm. 1). 2012; The “City of Brussels 
Pritch. Adm. D. 1098; The “Gorji,” Pritch. Adm. 1). 1984; Th> 
“Isis,” Pritch. Adm. D. 1967 ; The “Ayrshire,” Pritch. Adm. I). 
1965; The “Inchrhona,” Pritch. Adm. I). 1959; The “Lord 
O’Neil,” Pritch. Adm. I). 1953; The “Osiris,” Pritch. Adm. I). 
1950; The “Memphis,” Pritch. Adm. D. 1949; The “Glands 
Castle,” Pritch. Adm. D. 1947; The “Sussex,” Pritch. Adm. I). 
1942; The “Verona,” Pritch. Adm. I). 1941; The “Rhynland,” 
Pritch. Adm. D. 1935; The “City of Berlin,” Pritch. Adm I>. 
1934; The “Republic,” Pritch. Àdm. D. 1932; The “France,” 
Pritch. Adm. D. 1931; The “City of Richmond,” Pritch. Adm. 
D. 1925.

In estimating the value of salvage services, circumstances, 
among others, to lie considered by the Court are, the degree of 
danger to which the vessel was exposed, and from which she 
was rescued by the salvors, the mode in which the services of the 
salvors were applied, and the risk incurred by the salvors in 
rendering the services: The “Chctah,” 38 L.J. Ad. 1, L.R. 2 P.C. 
205. Where no special risk has been incurred by the salvors, 
salvage reward is allotted upon a calculation of a fair remunera­
tion for time and trouble to the owners of the salving vessel and 
to each hand engaged: The “Otto Hermann,” 33 L.J. Ad. 189. 
In estimating the amount of a salvage remuneration, the Court 
takes into consideration, first, the value of the property saved, 
and next the actual perils from which it has been saved. In 
considering the perils, the possibility of assistance being rendered 
to the vessel in peril must be taken to lessen the amount to In- 
awarded: The “Wcrra,” 56 L.J. Ad. 53, 12 P.D. 52; The 
“Edcnmore,” [1893] P. 79. Reference is also directed to the 
case of the SS. “Lydia” against the SS. “Millwall,” decided 
by Sir Samuel Evans in the Admiralty Division on October 18th. 
1912, not yet reported, but published in an English newspaper 
called Fairplay, Oct. 24th, 1902.
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W. A. Henry, K.('., for defendant:—It is less meritorious 
where the relieving steamer is a tow. as in this ease. Where the 
relieving steamer uses her own motive power it is more meri­
torious. The danger was nothing. The “Boston” could easily 
get out of the way in ease of a breakdown. The danger of run­
ning into the towed vessel is too remote. Nothing indirates that 
the size of the “ Boston” was the proper size for acting as a 
rudder for the “Lux.” If there was no great strain on the 
“Lux” there was likewise none on the “Boston.” and vice versa. 
There was no deviation nor delay to the salving steamer. She 
was bound to Halifax and arrived with very little, if any, delay. 
We did the towing and thus saved the “Boston” her coal. A 
vessel which has steam is in less danger than without it. The 
“Lux” was in no danger, as she was not drifting around. She 
only required to he steered and her rudder was being repaired. 
She was in the line of steamers and could he reported by wire­
less. She was not in a stormy sea, as in the ease of the “Mill- 
wall.” The “Boston” in consequence lost no time from Turk’s 
Island to Halifax. The time occupied was forty-eight hours from 
the time she connected until arrival in Halifax. The distance 
was less than 200 miles. The amount allowed should be very 
little more than for tonnage. In The “Oorji,” 2 Pritch. Adm. 
I). 1984, the amount allowed is less than asked here.

.1/(7unes, K.C., replied.

DrysdaIjK, L.J. :—The services here are Admiralty salvage 
services, the only question in controversy being the amount the 
salvors should be awarded. The value of the ship salved is almut 
$90,000. The “Lux” was in latitude 41.30 North, longitude 
1)4.12 West, on October 4th last, in distress with a damaged rud­
der. She was in the track of ships, but in such a condition that 
she sent up distress signals and called for aid. The plaintiffs* 
ship, the “Boston,” went to her assistance and either steered or 
stayed by her for forty-eight hours until she was safely landed 
in Halifax. The services, I think, were somewhat difficult, as 
the weather was such as to part the hawsers, and laying by all one 
night was necessary in the effort to bring the “Lux” in. The 
value of the salving ship, her cargo and freight, was $96,000 
and I must be guided as near as I can by the s in
salvage awards.

Taking all the circumstances into consideration, and guided 
by the modern precedents, I am of opinion that fair and just 
salvage remuneration ought to be fixed at the sum of $4,500. to 
be apportioned as follows : $3,750 to the owners of the “Boston” 
and $750 to the master and crew ; of this $750, the sum of $250 
is awarded the master and the other $500 to be divided between 
the other officers and crew according to their rating. The master
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CAN. and crew are directed to he joined in the action in order tli.it
Ex. C
1912

they may get the benefit of this award and to make the question 
as regards their award res adjudicata; I understood the parties 
in the hearing to consent to this joinder and to have the wlm.. 
matter disposed of in this award.

Judgment accordingly

ONT. Re DICKSON & CO. and GRAHAM.

D.C.
1912

Ontario Divisional Court, Hid dell, Kelly, and l.cnnox, October 10, lit '
1. LaNDI/iKD A XI» TENANT ( $ 111 E—11Û)—RECOVERY OK INIHHK8BIOX—Ovi It-

Oct. 10.
HOLDING TENANT—LANDLORD AND TENANT ACT (O.NT.).

It is the statutory duty of a County Court judge to determine 
whether or. not a tenant is wrongfully holding against the landlo ! 
upon an application under Part III. of the Landlord and Tenant 
Act. 1 (leu. V. eh. 37 (overholding tenants) and such duty L not 
fill til led by dismissing the application without any specific finding 
fact.

[He S<. David’s Co. and Lakey, 7 D.L.R. 84, 4 O.W.N. 32, approxe
2. Appeal (8 VII M8—658)—Failvbe to find on merits—Dismissal m

APPLICATION FOR WRIT OF POSSESSION—KEEN TRY— LaNDUIKD X M»
Tenant Act (Ont.).

Where an application is made by a landlord to a county j11< 1 . 
against an overbolding tenant under the Landlord and Tenant \ • 
(Ont.), and where the judge makes no findings of fact, but »iui| . 
dismisses the application, it is in substance an application for a xxi.t 
of possession, and tin* judge's refusal to make any finding a- to 
whether the tenant “wrongfully holds against the right of the Ian 1 
lord," although dismissing the application, is, in effect, a refusal of 
a writ of possession fron which there is a right of appeal to iiio 
Divisional Court under - 78 of the Act.

[Landlord ami Tenant Act, 1 Geo. V’. (Ont.) ch. 37, secs. 7ô and 
78, referred to.]

3. Landlord and ten \' §111—116)—Recovery of possession—si \i-
MARY PROCEED 1

If upon an appeal by the landlord from the dismissal of his *um- 
niary application for an order of possession against an alleged ov.i• 
holding tenant umh the Landlord and Tenant Act (Out.), the appel­
late court is of o| ..lion that the matters in question should be di- 
jHised of in an action and not summarily, it may vacate the order "f 
dismissal and leave the plaintiff to his remedy by action and <lii<•. t 
that the costs of the summary proceedings and appeal lie costs in the 
action if brought within a time limited by the order.

Statement Appeal by the company from an order of the Judge of the 
County Court of the County of Peterborough, made in a proceed­
ing under Part III. of the Landlord and Tenant Act, 1 Geo. V. ch. 
37, relating to overholding tenants.

Graham had been a tenant of hotel premises in Peterborough, 
the company being his landlords. After the termination of the 
tenancy, the company applied to the County Court Judge to make 
the inquiry provided for in sec. 75 of the Act. The Judge gave an 
appointment, and all parties appeared. The parties and their 
witnesses were heard, and counsel were heard in argument.
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The facts were in dispute, and the Judge made no specific finding; 
but, instead of issuing a writ of possession, or specifically refusing 
to do so, he ordered “that the application of the landlords be 
and the same is hereby dismissed with costs.”

The order was set aside.
G. II. Watson, K.C., and E. L. Goodwill, for the appellants, 

relied upon their rights under the lease between the parties which 
lmd terminated, and the Landlord and Tenant Act, 1 Geo. V. 
ch. 37. The alleged agreement for a new lease was conditional 
only, and not binding on the apin-llants. They referred to the 
following authorities: Re St. David's Mountain Spring Water Co. 
and Lahey (1012), 7 D.L.R. 84, 4 O.W.N. 32; In re Lumbers 
and Howard (1905), 9 O.L.R. G80; Moore v. Gillies (1897), 28 O.R. 
358; Ryan v. Turner (1901), 14 Man. L.R. 024; Re Grant and 
Bobcrtson (1904), 8 O.L.R. 297; Re Graham and Yardley (1909), 
14 O.W.R. 30; Re Fee and Adams (1910), 1 O.W.N. 812; Re 
Broom and Godinn (1910), 2 O.W.N. 125. The right of appeal 
under sec. 78 is not limited as contended by the respondent.

/. F. Hellmuth, K.C., and F. I). Kerr, for the respondent, 
objected that no appeal under sec. 78 lay from the decision of the 
County Court Judge; but, owing to the view of the case taken by 
the Court, they were not called upon to argue.

Riddell, J.:—Graham had been a tenant of certain pre­
mises in Peterborough, his landlords being the company. 
After the termination of that tenancy, the landlords applied to 
the County Court Judge to make the inquiry provided for in 
sec. 75 of the Act 1 Geo. V. ch. 37. The learned Judge gave an 
appointment under sec. 75 (2), and all parties appeared (sec. 77 
(2)). The parties and their witnesses were heard and argument 
had—and the learned Judge, instead of issuing a writ of possession 
or specifically refusing to do so, made an order in the following 
terms: “It is ordered that the application of the landlords be and 
the same is hereby dismissed with costs to be paid forthwith after 
taxation thereof by the landlords to the tenant.”

His reasons for doing so arc as follows:—
“The tenant has been for nineteen years and still is in posses­

sion of the Oriental Hotel, Peterborough, as tenant of the landlords 
or their predecessors in title. His lease expired on the 1st May, 
1912, and he now holds possession—the landlords say wrongfully, 
he says rightly and pursuant to a new agreement for further 
tenancy. Negotiations were undoubtedly entered into and their 
effect reduced to writing—a small memorandum only—by Mr. 
Gordon, at that time acting as solicitor for the tenant. This 
writing has been lost or mislaid by the landlords or their manager. 
This is not very important, however; there being little, if any, 
dispute as to the nature and contents. The tenant says it was an 
absolute and binding bargain, to be reduced into a formal lease; 
the landlords contend that it was tentative only, and conditional

fill-—8 D.L.B.
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on the assent of other parties not then present. A lease was sub­
sequently tendered by the landlords for signature by the tenant, 
which differs materially from the terms contended for by either 
party as the result of the meeting and negotiation mentioned

“The evidence is very contradictory, and not, in my mind, 
wholly reconcilable.

“In summary proceedings such as this, the case must cer­
tainly be ‘clearly’ made out before an order is made. The word 
in the former statute seems superfluous—an ample reason for its 
omission in the late revision. This is a summary proceeding, 
conferring unusual and extraordinary powers, which is another 
cogent reason for the strict construction of the statute, and for 
requiring the landlords to shew clearly and undoubtedly that the 
order for possession should be granted.

“The word ‘wrongfully’ is still an essential part of the statute. 
This adverb seems, as said by Boyd, C., in Re Snure and Doris 
(1902), 4 O.L.R. 82, 87, to be used emphatically, and must he 
satisfactorily and adequately met by the applicants, the landlords.

“I am not referred to, neither can I find,any case under the 
new Act as to the method of its construction or application.

“In view of the fact that there may—probably will—be further 
litigation in another Court (but with proper pleadings and dis­
covery) between these same parties, on the same facts and the 
same evidence, I do not think it fair that I should either assist or 
prejudice any party or witness by a specific finding on the facts 
in controversy or any of them."

The landlords appeal.
It was objected that no appeal lies under these circumstances, 

as sec. 78 (1) gives an appeal only “from the order of the Judge 
granting or refusing a w'rit of possession ; " and it was contended 
that here the Judge had done neither.

We think that the application to the County Court Judge, 
whatever its form, was in substance an application for a wTit of 
possession; and that his refusal to decide was in effect a refusal 
of a writ of possession. Consequently, we consider that an appeal 
lies.

I agree with what is said by my brother Britton in Re St. 
David's Mountain Spring Water Co. and Lakey, 7 D.L.R. 84, 
4 O.W.N. 32, at p. 35: “It is competent for and the duty of 
the County Court Judge to determine the question of tenancy, 
and the termination of it, and . . . the Judge may do this 
on conflicting evidence." The judgment of the other members of 
the Court in that case implied an agreement by them in that 
statement of the law.

It is now the duty of the County Court Judge to determine 
whether the tenant “wrongfully holds against the right of the 
landlord:" sec. 77 (2) ; and no colour of right set up by the tenant 
justifies him in declining to exercise his statutory duty. He need
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not fear that in a proper case his decision will be final, even if 
that were a sufficient reason for failing to decide—which, of 
course, it is not.

And it is not for the County Court Judge to decide whether 
the right of the tenant should he determined under the Act in 
question—that function is vested in the Divisional Court (sec. 
78 (2)), and not in the County Court Judge.

Nor can it be said that the proceeding before the County 
Court Judge is summary—if at all events by “summary” is meant 
the depriving of tenant or landlord of the opportunity of full 
disclosure, full evidence, exhaustive argument, or of the benefit 
of all the law applicable to the case. A County Court Judge, in 
my opinion, has much more important duties to perform than those 
under this Act: for example, he may in a “summary” way de­
termine facts which may land a man in a penitentiary for a long 
term of years.

There is no anomaly in a trial Judge not having the power of 
a Divisional Court n appeal : every day at nisi prias we are 
compelled to accept verdicts with which we an* dissatisfied, but 
with which we cannot interfere—these arc often set aside by the 
Divisional Court.

Were the law the same as formerly, there are many decisions 
shewing that the course pursued was right, but the decisions on a 
different state of the law are not of authority.

If then there were no more in the case than the refusal of the 
learned Judge to determine the rights of the parties, we should 
allow the appeal, and send the case back to be disposed of on the 
merits.

Rut we are of opinion that the right to possession in this par­
ticular case should not be determined in such a proceeding. We 
need not set out the reasons more fully than they are given as 
reasons for his own decision—or want of it—by the County 
Court Judge.

The Act, sec. 78 (2), gives us the power “to discharge the 
order of the Judge, and the landlord may in that case proceed by 
action for the recovery of possession.” D is argued that there is 
no necessity for setting aside the order. Perhaps so; but, on the 
other hand, if we omitted to do so, it would probably be argued 
by the tenant that no action lay—“expressiu uni us est exclusif) 
(lltfriu8,,, etc., etc., etc. To avoid any possible difficulty and 
doubt, the order will be set aside—costs here and below to be 
costs in any action to be brought by the landlords for possession. 
If no such action is brought within thirty days, the costs afore­
said to be paid by the landlords. The County Court Judge will 
not take any further steps in the matter without the consent of 
both parties.
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Kelly, J.:—I agree. Kelly, j.
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Lennox, J.:—I agree in the result arrived at by my brother 
Riddell. Rut, while it is quite clear that, as the law is, it wag 
contrary to the statutory duty of the learned County Court 
Judge to stay his hand, even for the cogent reasons set forth in his 
judgment, and in order that the questions in issue between the 
parties might he determined in exactly the way in which, in the 
unanimous opinion of this Court, these issues ought to be deter­
mined, yet it might he worth while for the Legislature to consider 
whether, where the Judge is of opinion that the issues cannot he 
safely or properly tried before him—as was the case in this in­
stance—the right of refusal to proceed ought not to he conferred 
upon a County Court Judge called upon to act under the over­
holding provisions of the Landlord and Tenant Act. The proper 
mode of trial is being reached in this case by an unintentional 
infraction of the provisions of the Act. It will be more satisfac­
tory if in the future the proper method of trial is secured, in each 
case, under the provisions of the Act.

Order accordingly.

ONT.

H.C.J.
1012

Oct. 3.

STODDART v. TOWN OF OWEN SOUND.

Ontario High Court. Trial brfurc Lennox. J. October 3, 1912.

1. JUDGMENT (8 IK—2A)—DECLARATORY — Form AND BUB8TANCM—Rl!
BUM IN (I RELIEF.

A declaratory judgment may Ik* had. declaring that a by-law w;ii 
not submitted or voted upon according to law. in order to remove the 
uncertainty as to the actual elîect of the submission and voting; 
whether any ciiiM-queiitial relief is or could lie claimed or not.

|Jud. Act (Ont.) R.S.O. 1S97, ch. 51, sec. 57. sub-sec. 5; llunnell v 
Cordon ( 1890), 20 O.R. 281 ; liar tael ou g h v. Ilroten, [ 1897] A.C. fil'i; 
London .\*no<‘iation of Shipowners and Brokers v. London and India 
Dorks Joint Committee (1892] 3 Ch. 242; He Van Dyke and Village 
of flrimsby ( 1909), 19 O.L.R. 402, referred to.]

2. Elections (§11112—47)—Secrecy ok ballot—Local option by law.
A ballot per se imports secrecy, and, when voting by ballot was 

adopted, the Legislature thereby wholly abandoned and repudiated 
open voting, and statutory infractions of the statute whereby secrecy 
is impaired are fatal to a local option by-law.

3. Municipal corporations (8 IIC—50)—1!y laws—Discretion as to
submitting to electors.

There is no provision of law compelling a municipal council to sub- 
mit a by-law to the electors for tne repeal of a local option by-law 
in respect of the sale of intoxicating liquors.

4. Costs (8 I— 1)— Rioiit to recover— Irrkoular local option election
—Status of promoters and municipality.

Where both the promoters of a by-law to repeal a local option by­
law and the municipality were cognizant of gross irregularities in the 
submission and voting and did not protest, neither party is entitled 
to costs in an action for a declaration that the by-law was irregular.

Action for a declaration that a by-law for the repeal of 
a local option by-law of the corporation of the town of Owen

Statement
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Sound was not submitted to the vote of the electors in the manner 
provided by law; that what was done should not stand in the way 
of submitting a repealing by-law in January, 1913; and for a 
mandamus or direction to the defendants or their council to submit 
a repealing by-law.

Judgment was given for the plaintiff.
IV. H. Wright, for the plaintiff.
li. W. Evans, for the defendants.

ONT
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Lennox, J.:—In January, 1906, the Town of Owen Sound Lenno*- 
adopted local option by a by-law numbered 1172. 'This was 
before the enactment of 6 Edw. VII. eh. 47, sec. 24; and this 
by-law could, therefore, be repealed, by another by-law, on a bare 
majority vote.

On the 1st January, 1912, being the polling-day for the election 
of councillors, the Municipal Council of Owen Sound submitted, 
or purported to submit, a by-law, number 1494, for the repeal of 
their local option by-law.

There are fourteen polling subdivisions in Owen Sound; ami 
in seven of these, contrary to the policy and direction of sec. 536 
of the Municipal Act, 1903. there are more than 300 qualified 
electors: the lowest number being 316, and the highest 393.

In addition to the repeal by-law, there were several money 
by-laws to be voted upon, and there was a contest for election 
between about eighteen councillors and four or five school trustees.
There was, therefore, likely to be. ami there was in fact, a very 
heavy vote cast, in all some 3,400 votes. For the repeal by-law 
there were 1,268 counted ballots cast and 1393 against it. The 
repeal movement, therefore, failed.

Section 141 of the Liquor License Act. R.S.O. 1897. ch. 245, 
provides that a local option by-law shall not lie finally passed 
until it has “been duly approved of by the electors of the muni­
cipality in the manner provided by the sections in that behalf 
of the Municipal Act;” and sub-sec. 6 of sec. 141, as enacted by 
6 Edw. VII. ch. 47, sec. 24, provides that no such by-law shall be 
rejiealed “until after a by-law for that purpose has been submitted 
to the electors and approved by three-fifths of the electors voting 
thereon, in the same manner as the original by-law,” etc.; “and 
in case such repealing by-law is not so approved, no other repealing 
by-law shall be submitted to the electors until the polling at the 
third municipal election thereafter. Provided that any by-law 
heretofore passed under sub-sec. 1 of this section may be repealed 
with the approval of a majority of the electors voting upon such 
repeal.”

Disregarding to some extent the exact language of the stati*- 
ment of claim, the plaintiff comes into Court to have it declared 
that the repeal by-law in question was not submitted to the vote 
of the electors in the manner provided for by the Municipal Act;
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that what was clone does not, or at all events shall not, stand in 
the way of submitting a repealing by-law in January next; and 
for a mandamus or direction to the Municipal Council of Owen 
Sound to submit a repealing by-law.

Dealing first with the question of a mandamus, I am of opinion 
that, whether the plaintiff requires or is entitled to a declaratory 
judgment or not, he clearly is not entitled to this relief ; and tint, 
even if it is declared that a repealing by-law has not been sub­
mitted, within the meaning of the Act, it is still a matter entirely 
in the discretion of the council whether they will or will not sub­
mit a repealing by-law later on.

in 1900, the Legislature made it compulsory upon municipal 
councils to submit a local option by-law if petitioned for by 
twenty-five per cent, of the qualified voters of the municipality; 
but there is no corresponding provision, nor any provision of I \\ , 
so far as I am aware, compelling a council to submit a by-law Tor 
the repeal of a local option by-law. As to “a direction,” what» \* r 
that may mean, it is not the practice of the Court, I think, to 
give a direction which it cannot make effective. This branch of 
the relief asked for is refused.

Before dealing with the other branch of the plaintiff's ca>c. 
upon the merits, 1 will dispose of the preliminary objection urged 
upon me, viz., that I have no jurisdiction to pronounce the declar­
atory judgment asked for. The Ontario Judicature Act, R.S.o. 
1897, ch. 51, sec. 57, sub-sec. 5, provides that “no action or pro­
ceeding shall be open to objection on the ground that a mewl y 
declaratory judgment or order is sought thereby, and the Court 
may make binding declarations of right, whether any consequential 
relief is or could be claimed or not.” This is the same as Un- 
English Order xxv., Rule 5.

I am referred to: Stewart v. Guibord (1903), ti O.L.R. 202: 
Honour v. Equitable Life Assurance Society of the United Stabs 
[1900] 1 Ch. 852: Thomson v. Cushing (1899), 30 O.K. 123; Hun- 
nell v. Gordon (1890), 20 O.K. 281 ; and Barraclough v. Brown, 
[1897J A.C. 615.

These cases do not sustain the objection taken. In Bunnell 
v. Gordon, it is true, the Court refused to declare that a woman 
whose husband was still alive was entitled to an inchoate right of 
dower; as the woman might die before her husband, her con­
tingent estate could not be prejudiced in any way, and tlivre 
could be no good purpose served by the declaration ; but the case 
is important as shewing the opinion of Mr. Justice Ferguson ns 
to the scope and meaning of the provision of the Judicature Act 
above quoted. Referring to the new’ provision, his Lordship 
says (p. 285): “The difference between the law as it was formerly 
ami the present law on this immediate subject seems to be that the 
latter enables the Court to make a binding declaration of right 
whether any consequential relief is or could be claimed or not,
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whereas the former only enabled the Court to make a declaration 
when consequential relief was claimed or might have been claimed.”

The only other of these cases that should be noticed is the 
linrraclough case. There, however, the defendants were not liable 
at all but for the express provision of a special Act, and this Act 
provided that the money payable should be recovered by suminar 
proceedings in an inferior Court. The plaintiff, notwithstanding, 
sued in the High Court, and. failing because of want of jurisdic­
tion, he then asked to have it declared that he was entitled to this 
money. This was the very point the inferior Court would have 
to determine, and a declaration of right was refused upon this 
ground.

On similar grounds, the Court refused to act in Cirai t Junction 
Waterworks Co. v. Hampton Urban District Council, [1898] 
2 Ch. 331, where the Legislature directed the proceedings to be 
before a magistrate. And the same principle is recognised in 
our own Courts in Attorney-General v. Cameron (1899), 20 A.R. 
103.

On the other hand, however, in London Association of Ship­
owners and Brokers v. London and India Docks Joint Committee, 
[1892] 3 Ch. 242, although the principal claim advanced, an in­
junction, was refused, a declaratory judgment was pronounced. 
See, too, He Van Dyke and Village of Grimsby (1909), 19 O.L.K. 
102.

Upon the whole, with some reluctance, I have come to the 
conclusion that 1 have jurisdiction to pronounce a declaratory 
judgment of the character the plaintiff asks, if tin facts justify it.

What are the facts? Summarised, they present a singular 
disregard of many of the most important provisions of the Muni­
cipal Act relating to voting at elections and on by-laws, and par­
ticularly of those affecting the secrecy of the ballot.

By sec. 145: “Every polling place shall be furnished with a 
compartment in which the voters can mark their votes screened 
from observation . . .”

By sec. 108: On receipt of a ballot, the voter is immediately 
to retire to the screened compartment and there vote, and before 
leaving the compartment fold the ballot so as to conceal his vote; 
and he shall then so handle his ballot paper as to preserve secrecy 
and give it to the Deputy Returning Officer ; the officer 
shall see that it is the ballot he gave out, put it in the box, 
and the voter shall at once leave the room.

By sec. 1G9: “While the voter is in a balloting compartment 
for the purpose of marking his ballot paper, no other person shall 
be allowed to enter the compartment, or to be in any position from 
which he can observe the mode in which the voter marks his ballot 
pa iter.”

Section 170: No person shall take a ballot out of the polling- 
place.
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place other than the officers, candidates, clerks or agents author­
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ised to attend at the polling-place and the voter who is for the time 
being actually engaged in voting" adding that there may he 
constables or peace officers in addition, if required.

Again, under the heading “Secrecy of Proceedings," we have 
secs. 198, 199, and 200.

Lennox, J. Section 198 enacts that every officer, clerk and agent shall 
maintain and aid in maintaining secrecy— that no one shall inter­
fere with a voter when marking his ballot or try to find out how 
he has voted or intends to vote—that no officer shall divulge 
any knowledge acquired at the poll. And for violation of any of 
the provisions of this section there is a penalty of as much as six 
months’ imprisonment, with or without hard labour.

By sec. 199, every officer, clerk and agent is to lie sworn to 
secrecy.

And by sec. 200, no voter shall, in any proceeding to question 
the election, be required to state how he voted.

These are some of the provisions aiming at secrecy and an 
independent vote. These provisions, and others in words referring 
to an election, are, by sec. 351, made applicable to voting upon 
a by-law.

The evidence shews:—
Polling subdivision No. 1 : A busy poll. A room for the 

returning officer. An average of fifteen to twenty persons there 
at a time. Two other rooms used as voting compartments. A 
table in one of these where the voter marked his ballot. The 
other supplied with three desks for the same purpose. As to this 
the witness said on cross-examination that the desks were about 
seven feet apart, and if a man wanted to mark his ballot secretly 
he could do it. There was no division between the desks.

Subdivision No. 2: A school-house. A class-room served for 
all purposes. Not more than eight or nine people in the room 
at one time. Two compartments were formed by a blackboard 
placed six feet from the wall, forming a lane, and this lane walled 
across in the centre by a map. This formed compartments of a 
sort, each open at the end. This opening was six feet wide, and 
without screen. This was in the morning. Later, as the witness 
puts it, they “made" three more compartments; but the making 
consisted in allowing the voters to mark their ballots on window­
sills. These* windows were three or four feet wide.

Subdivision No. 3: The officer was in a room behind a shop. 
Behind this was a kitchen, in size about nine by twelve feet. < hie 
witness said it was a little larger. There were three places pro­
vided in this kitchen for voting. One was in a corner, screened. 
It is said that the voter in this could be seen, but could avoid being 
seen. The other two voting places were a table and a stove.
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These points open from all sides. Usually—or often at all events— 
three voters voted in this kitchen at the same time.

Subdivision No. 4 : This was in a dwelling-house. The Deputy 
Returning Officer occupied the kitchen. There were 212 votes 
cast. Said to have been “ a rush of votes." There was no attempt 
at providing screened compartments. A small room was behind 
the Deputy’s room. Two tables there. Voters marked their 
ballots at these. Usually two in this room at a time. There 
were doors leading from this room outside, which the voters 
could open. In addition, in the Deputy’s room there were many 
places for marking ballots: on the sink, on the sideboard, and the 
walls. There was an average of from eight to fourteen persons 
in this room during polling. It is sworn that at times there would 
be in all as many as five voting at once; that the way persons 
were voting could be seen by people in the polling-place standing 
about.

Subdivision No. 5: One room used. Including officers and 
agents, about twenty persons in the room during voting. Great 
numbers voting at once, at one time, about noon, running up to 
eight or nine. At busy times marked their ballots anywhere— 
on window sills, desks, and the like. There were several witnesses 
as to this polling place. The Deputy Returning Officer swore. 
There were three illiterate voters. It was a busy time. Difficult 
to keep up. Began with four voting-places. Three other places 
adopted—“anywhere the voter could find a place.” “Eight or 
ten at my desk at a time, and six or eight voting about the room. 
Nothing to prevent seeing a voter voting, but might not set- how 
he voted.”

Subdivision No. G: No screens or compartments. Five or 
six voting, and as many waiting, at a time. Marked their ballots 
anywhere. Three illiterate voters. Deputy Returning Officer 
marked for one; and Alexander Wright, a scrutineer, and the 
other scrutineer, marked for the 'other two. About twelve or 
fourteen voting and waiting at times. Wright swears that some 
parties sat down at his desk to mark their ballot. When rush on, 
not told where to go.

Subdivision No. 7: The Deputy Returning Officer swears 
that until the middle of the day from five to thirty present. As 
many as eight or nine voting at once. A great many people, 
perhaps as many as twenty or thirty, present when these voted. 
There were two tables where ballots were marked, and other voters 
had to pass these, and could see, if they looked down. A scrutineer 
swore four tables provided for voting. School desks also used. 
Voters told to go anywhere. Possibly as many as ten voting at 
once. There were 302 votes polled. Nothing to prevent seeing 
how ballots were marked. Three or four illiterate voters’ ballots 
marked right at the desk. Crowds standing around could see 
how these ballots were marked and hear what was said.
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Subdivision No. 7a: Two compartments, but more than one 
voter allowed into them at the same time, and the vote there w.ts 
sworn not to have been secret (see Karn’s evidence). They voted 
also on desks, four or five at a time, and as many waiting to vol< 
Three illiterate voters. These ballots were marked at Depot \ 
table. There were men standing near who could see how the-, 
ballots were marked. It is sworn, too, that persons passing the 
compartments could see in. They selected any desks they liked.

Subdivision No. Î): Irregular. Want of secrecy, but an aver­
age of only eight or nine present.

Subdivision No. 10: Margaret Wright was in and out a good 
deal. Her mother, Mrs. Wright, came to vote, but left without 
voting. This lady came again, and her daughter Margaret says 
she stood by and saw the officer mark her mother’s ballot, and that 
she could have seen how it was marked. Mr. Pearce swears lie 
voted at No. 10. Others voting at the same time. Voted at 
table, and another voter at this table, too. They compan d 
ballots. Four more waiting.

Subdivision No. 11: As usual, people were allowed to loiter. 
There is evidence of irregularities, but nothing serious, and I 
attach no great importance to them.

Subdivision No. 13: No adequate provision for secrecy. One 
of the voting compartments composed of chairs piled up, 1 do 
not know how.

Some evidence was called for the defence.
Johnston Little, a Deputy Returning Officer, said as to No. »'•: 

There were no screens. The voters voted at tables, in corners 
of the room, and at desks. Doing to some of these places, the 
voters passed others. Those passing could not see how ballots 
were marked, unless they looked over the other voter’s shoulder. 
One ballot was marked for an illiterate by a scrutineer. It was 
impossible to give the time to carry out the Act. Half a dozen 
voting and half a dozen waiting at the same time. Used desks 
too. No attempt was made to keep voters away while others 
voted. Nothing to prevent the others from hearing how illiterates 
voted.

Alfred Atkins, Deputy in subdivision 7a, says two cloak-rooms, 
and voters also allowed to vote on desks. Quite possible for one 
voter to see how another voted. Poll twice too heavy.

Robert Morrow, Deputy at No. 4, swore that he sent the 
voters to the back room. Two places to vote there, but not 
divided off. When this was full (meaning, I suppose, when there 
were two voters in it), he told the other voters to go where they 
liked.

Mr. W. E. Raney, K.(\, watched the proceedings during the 
taking of evidence, but did not ask to intervene. He desired, how­
ever, to be heard on the argument. I felt disposed to hear him. not 
with the idea that he had any locus standi—for there was no in-
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dication of bad faith on the part of the municipal council—but 
on account of the somewhat one-sided character of the proceedings; 
the plaintiff, backed no doubt by practically the entire anti-option 
vote, fighting with the utmost vigour, opposed by a municipal 
council representing, it is true, the local optionists, but, of necess­
ity, representing the anti-optionists, as well.

I liear cheerful testimony to the* absolute fairness, earnestness, 
and ability of the counsel for the defence; but it would not perhaps 
have I een going too far if the municipal council had obviated the 
technical objection as to locus standi by associating with their 
counsel a counsel nominated by the local option vote; but 1 
know a good deal could be said against this suggestion, too. 
Counsel for the plaintiff objected to Mr. Itaney's being heard; 
counsel for tin1 defence desired it; and it was arranged that, if I 
decided to allow him to take part in the discussion of the law—as 
it was all a question of law— he would file a written memorandum 
ami furnish a copy to each of the counsel. This was done, be­
cause 1 concluded that he might very well be heard as an addi­
tional counsel for the defence—the defendants' counsel having, 
as I noticed, availed himself of Mr. Raney’s friendly assistance 
at times during the trial ami argument—and at all events as 
amicus curia. The plaintiff’s counsel replied.

It is frequently said that in municipal contests and voting 
upon by-laws we must not look for literal compliance with every 
provision of the statute. I quite agre \ There will always be 
cases arising in which, the provisions of the Act being, in the main, 
substantially complied with, the Courts will, even without refer­
ence to sec. 204, overlook isolated and trifling irregularities.

Section 204, which is, by sec. 351, made applicable to voting 
on by-laws as well, enacts that “no election shall be declared 
invalid . . . by reason of any irregularity, if it appears to the 
tribunal having cognizance of the question that the election was 
conducted in accordance with the principles laid down in this 
Act, and that such non-compliance, mistake or irregularity did 
not affect the result of the election.”

This section clearly indicates the bounds beyond which I 
ought not to go. The onus of shewing that the omission, mistake, 
or irregularity did not affect the result is upon those who assert 
that it di<l not: lie liickey and Town of Orillia (1908), 17 O.L.R. 
317. There was no attempt made to prove that the result was 
not affected by the conditions which generally characterised this 
election; and, although there is a considerable difference in the 
votes pro and con, I am very far from being able to say that, with 
these conditions eliminated, and the statute complied with, the 
majority might not have been the other way.

Rut, at most, this is only a secondary consideration. The 
initial condition is, that the by-law is submitted, and the vote 
taken, in accordance with the principles of the Act. Without
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specific provisions at all, a ballot per se imports secrecy; and, 
when voting by ballot was adopted, the Legislature thereby wholly 
abandoned and repudiated open voting. With this, and the 
specific sections referred to, secrecy is now a basic principle of 
our municipal voting; and, if it is important in a municipal 
contest, it is vit il in a vote upon a tense social question such as 
this.

It is not enough to say that the method pursued was just as 
good as, or even better than, the statutory method. It is the 
statutory method that gives meaning and validity to the vote. 
The vote without the statute is of no effect, is meaningless, binds 
nobody.

Almost every witness was asked, “Could the voters not conceal 
their votes if they wanted to?” That is not enough. The 
dangerous voter, the bribed voter, is the one who does not want to 
conceal his vote. The aim of the statute is not alone that the 
voter can conceal, but that while voting he shall not disclose— 
shall not be in a position to disclose—how he votes. To ignore 
the observance of the latter requirement would be to enable the 
bribed voter to prove himself entitled to the bribe, and thus 
remove one of the greatest obstacles from the briber’s path.

There was no evidence as to polling subdivision number 12. 
In all the others there were grave, if not gross, irregularities; and 
in eleven out of a total of fourteen subdivisions the voting, speaking 
of it generally, was characterised throughout by a flagrant, callous, 
and wholly inexcusable disregard of the plain provisions of the 
statute.

The irregularities are somewhat of the same class, but disre­
gard of the law was far more general in this case than in Re Hickey 
and Town of Orillia, 17 O.L.R. 317; Rc Quigley and Township of 
Bastard (1911), 24 O.L.R. 022; or Re Service and Township of 
Front of Escot (1909), 13 O.W.R. 1215.

It cannot be argued for a moment that the vote in this case 
was taken in accordance with the principles of the statute, or that 
there was an opportunity afforded for “a full, fair, and untram­
melled vote of the electorate;” and I find that this vote was not 
so taken.

Nor can it be contended that what took place on the 1st 
January last was a bond fide submission of a repealing by-law, 
within the meaning of 0 Edw. VII. ch. 47, sec. 24, or—subject of 
course to the discretionary will of the council—that this so-called 
submission and vote stand in the way, or should be allowed to 
stand in the way, of the exercise of the people's franchise upon this 
question until January, 1915; and I find that it was not a bond 
fide submission or vote, within the meaning or intent of sec. 24.

1 have not overlooked that, even with jurisdiction and sufficient 
evidence, as stated in Austen v. Collins (1886), 54 L.T.R. 903, and 
in other English as well as Canadian cases, it is not always advis.



8 D.L.R.J Stoddabt v. Town up Owen Sound. 941

able for the Court to pronounce a declaratory judgment where 
there can he no immediate resuit, or relief; hut 1 am of opinion 
that this is a case in which the uncertainty incident to what has 
happened should not he allowed to continue.

There will he judgment fur the plaintiff declaring that the 
regaling by-law in question was not submitted or voted upon in 
the manner provided for by the Liquor License Act and the Muni­
cipal Act, or according to law, and that the allegi 1 vote upon the 
said by-law does not—or at all events shall not hereafter—prevent 
the Municipal Council of Owen Sound from submitting a by-law 
of this kind, in January next or thereafter, if they desire to do so.

There will he no costs to either party. The persons promoting 
the by-law, and with whom the plaintiff is, no doubt, identified, 
stood by and watched the irregularities without protest. The 
matter did not come upon them suddenly. It is said that the 
voting was very much as it had been. They, perhaps, were 
taking a double ehnnee. The same thing may possibly he sur­
mised as to the other side: at all events, if the voting was of the 
same character six years ago, when local option carried, then they 
too are without any very substantial ground for complaint, if the 
council decide that all must vote again.

If difficulty arises as to the wording of the judgment, I may 
lie spoken to.
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Judgment for plaintiff.

FROST & WOOD CO, LTD. v. LESLIE. ONT

Ontario Divisional Court. Falconbridyr, C.J.K.D., Riddell, and Lennox, JJ. 
Dtvembrr 13, 101».

D. C.
1912

1. Costs II—38)—On accepting payment into covet.
Where the plaintitr nets up two alternative claims, ami the defend­

ant pays money into court in satisfaction of one of them, the plaintiff 
on taking money out of court in satisfaction of that claim must 
abandon the other claim if he wishes to tax his costs of the action and 
sign judgment for such costs under rule 425 (Ont. C.R. 1897).

Dec. 13.

Appeal by the defendant from the order of the Judge of the 
County Court of the County of Bruce, dismissing the defendant’s 
appeal on the taxation of the plaintiffs’ costs.

T. II. Peine, for the defendant.
G. II. Kilmer, K.C., for the plaintiffs.

Statement

Riddell, J. :—This action was brought in the County Court 
of the County of Bruce. The statement of claim sets out that the 
defendant was the agent of the plaintiffs at Hanover on com­
mission, but he was to obtain such security for the payment of

Rldd.ll, J-



Dominion Law Reports. 18 D.LR

any implements sold by him as such agent as would be sat isfa- 
tory to the plaintiffs, etc.—that the plaintiffs shipped him a larv 
quantity of implements accordingly—that a statement was mm! 
of accounts on November 9th, 1911, shewing the defendant ow- | 
the plaintiffs $504.29—that at the defendant’s instance, as !
could not pay at once, the plaintiffs’ traveller took promissor- 
notes for $480.29 as follows :—

Due January 1st, 1912 ............... $ 80.29
Due June 1st, 1912....................... 100.00
Due October 1st, 1912................... 300.00

-----------  $480.29
to submit to the plaintiffs—that the plaintiffs refused to accent 
them and returned them to the defendant forthwith—that noth 
ing has been paid—that the defendant sometimes assorts that tin- 
plaintiffs took the notes in settlement, but this the plaintiffs 
deny—a statement of the items amounting to the $504.29 is 
annexed to the statement of claim and the plaintiffs claim "t 
recover from tin- defendant the said sum of $504.29 and inter- >t 
from the 9th November, 1911, or in the alternative to recover 
from the defendant the sum of $180.29, the amount of two of the 
three promissory notes and interest thereon.” It does not ex­
actly appear whether the plaintiffs are claiming as on account 
stated or on the open account—from the items being attached to 
the record, 1 presume the latter.

The statement of defence sets up that it was the recogniz'd 
custom to accept the personal notes of the defendant for any bal­
ance due: that the plaintiffs’ agent Appleby ‘‘settled the bal­
ance at $480.24 and insisted and demanded that the defendant 
should furnish his promissory notes . . .’’as mentioned, which 
lie did : that he on June 13th, 1912, paid the plaintiffs the sum of 
$184.39, being the amount of the first two promissory notes with 
interest, but the plaintiffs refused to accept it and repudiated 
the settlement and he brought into Court that sum and said it was 
sufficient to satisfy the plaintiffs’ claim.

The plaintiffs thereupon served a notice in the following 
terms. ‘‘Take notice that the plaintiffs accept the sum of 
$184.39 paid by you into Court in satisfaction of its alternat iw 
claim herein”—and taking the money out of Court proceeded 
to tax costs. These were allowed by the clerk on the County 
Court scale, and on appeal to the County Judge the clerk’s ruling 
was upheld.

The defendant now appeals.
Since the judgment already spoken of, the plaintiffs have 

issued another writ for the note for $300 or in the alternative 
for damages for conversion thereof.

The state of affairs, then, is that the plaintiffs contended that, 
while there may have been a settlement of the amount due them
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from the defendant, there was no settlement of the account by 
notes, but that lie owed them $504.29, i.e., $24 more than the 
amount of the notes: but if it turned out that the notes were 
accepted in settlement, then they wanted the amount of the 
notes. The defendant said that the notes were given in settle­
ment : he did not deny that the notes should be paid, but he 
said that within a week of the writ he “paid” the amount of the 
notes which were due. but the plaintiffs refused to accept the 
payment and repudiated the settlement. It is perfectly mani­
fest that had the ease gone on. the only issue to lie tried would be 
whether the notes were accepted as the defendant says they were 
-with what we know now, that would have been determined in 

favour of tbe defendant—and the defendant would have been 
entitled to all the costs subsequent to payment in. and to so much 
as his County Court costs before that time would exceed his 
Division Court costs. As it is. by paying money into Court, 
the plaintiffs contend that lie has enabled them to compel him to 
pay more costs than he would have paid had the action gone to 
trial In other words, the plaintiffs by suing for a claim they 
«innot support, and adding their real and supportable claim as 
an alternative, contend that they may tax costs payable attribut­
able only to tbe unsupportable claim. This would be a monstrous 
result, a.ml we must examine tbe rules with care to see if they 
make such a result necessary.

The rule is Con. Rule 425: “When the plaintiff takes out 
money in satisfaction of all the causes of action he may tax his 
costs of the action and sign judgment therefor, unless the defend­
ant pays them within 4ti hours after taxation.”

The former rule read, “the entire cause of action”: Con. 
Hide 637—the change being made in order that there could be 
no doubt that the action was at an end : Moon v. Dickinson, 63 
I T. 371. Here there are two causes of action, alternate, indeed, 
hut still two. How can it be said that satisfaction of one cause 
of action, and that the minor one, is a satisfaction of all the 
causes of action?

It is argued that the plaintiffs would be estopped ils by 
matter of record if they were to set up again tbe original cause 
of action, and consequently tliat cause of action is at an end (I 
do not discuss the effect of the new action with which, as I 
think, we have nothing to do).

Stirling, J., in Coote v. Ford, 11899 J 2 Ch. 93, at p. 99, says : 
“I do not sec how any such proceedings could ever be available 
as a ground for a plea of res adjudicate. If either party were 
to attempt to open the matter, the appropriate defence of the 
other would seem to be, not a plea of res judicata, but an applica­
tion to the Court, to stay proceedings”—and the learned Judge 
was there speaking of the cause of action on which specifically
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money paid in, in full satisfaction of their claims against tin- 
defendant, in which case they may retain their taxation of costs 
in the County Court: Itabcock v. Standish, 19 P.R. 195; M< 
Kclvcy v. Chilman, 5 O.L.R. 263; Stephens v. Toronto It. Co., 
13 O.L.R. 363; but must dismiss their other action with costs

Riddell, J. or they must lie held not to have brought themselves within Con. 
Rule 425. In this ease they must repay the money into Court 
with interest and pay the defendant his costs of taxation, of tin- 
appeal to the County Court Judge and of this appeal.

If they elect the former alternative they will hold tlu-ir 
judgment with County Court costs up to the judgment: but pay 
to the defendant his costs of the appeal from the taxing officer 
and of this appeal.

F» Iron bridge, 
O.J.

Lennoi, J.

Falconbridge, C.J.K.B., and Lennox, J., agreed in the 
result.

Judgment accordingly.

ONT. POWELL-REES, Limited \. ANGLO-CANADIAN MORTGAGE CORPORA 
ATION.

D. C.
1912

Ontario hi visional Court, lloyd, V., Latrhford and Miildlrton, «/•/. 
Ihrvtnber 16. 1912.

|Vowell-ltecs \. Anglo-Canadian Corporation, 8 D.L.R. 995. 
varied. |

Contempt (§IC—1)—Motion to Commit—lief usai to An­
swer Questions on Examination—Company—Director.

Appeal by E. R. Reynolds from order of Sutherland, J., 8
D. L.R. 995. 4 O.W.N. 352. The judgment of the Court «as 
delivered by Boyd, C., at the close of the argument, 
as follows: We think a declaration should be made 
that the order of the Divisional Court of Septemls-r 
23rd, 1912, should have been framed to provide that
E. R. Reynolds was an ofliccr of the defendant company and as 
such can 1m* examined, and that on such examination he make 
full discovery and production of documents, said order to be 
amended nunc pro tunc. There shall be no eosts of the mol ion 
before Sutherland, J.. or of this appeal. E. R. Reynolds, in 
person. M. C. Cameron, for the plaintiffs.
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FOX v. SELKIRK LAND & INVESTMENT CO. LTD.
Manitoba Kina's Bench. Trial before Metcalfe. ,/. December 1ft, 1912.

1. COBCOBATIUNH AM» VOMI'AMES (8 V El -214 ) —SlIAREllOlJlEBS — ST<H K 
SOU» EUR ASSESSMENTS—4'AIM—NOTICE.

A by-law of a mmpany. giving tin* bonnl »>f director* the | tower I.» 
Hiuiitiitirilv forfeit Mhnre* ami the money paid thereon upon which any 
call shall have remained unpaid for six months after it shall he due 
and payable, is not sulliiient to forfeit shares upon which part pas 
ment had lieen made, unless notice of the intended forfeiture has hV-n 
given to the shareholder.

2 CORPORATION AM» O.MI-XNIEH (|VKl 214)—«TOTH HOl.ll EOS ASSIS* 
ME NTS—iBBKlil I.AK EOBEEITERE—8|! AKEIIOI.IiKR'S CAl'KKH I IE AC-

Where stock of a shareholder partly paid for has lieen im proper I v 
declared forfeited f<T non payment <>‘f calls, the sharehobh-r is mit 
restricted to an action for damages, but is entitled to sue for his 
*t"ck and for a judgment giving him the hone lits <.f a -harvholder 
subject to all obligations legally imposed upon him as such.

I he pin ill! i ft sues tile détendant corporal ion alleging that 
he became on the :11st December. a shareholder for 4
slum*», and on the 11th February. 19(17. a shareholder for 2
shares of the capital stock of ......... mpati.v: that he paid thereon
the sum of sjtfiO; that lie recently applied for a statement of the 
balance owing on his stock, with the expressed intention of pay­
ing such balance; that the defendants refused to give any such
statement, contending that the said (i shares ........... and
that in consequence thereof the plaintiff was not any longer the 
owner of the said shares. The plaintiff says that lie is read' and 
willing to pay whatever moneys might be found to be die lie 
claims a declaration that lie is still the owner of the said I» shares 
of the said stock and an order that tin- defendant 
treat the plaintiff as a shareholder.

Judgment was given for the plaintiff. 
h\ Heap and A*. />. NtraJton, for plaintiff.
A\ .1/. Dcnnistou», K.(\. and II. I/. IInutussnn. for defend­

ants.

Metcalfe, J. :—The defendants, by their pleading, deny 
that the plaintiff ever was a. shareholder or that any stock was 
ever allotted or issued to him. As an alternative they say that 
if the defendant ever applied for stock, and if the application 
was accepted, such acceptance was conditional upon the terms 
set forth in the said application; that such conditions were not 
complied with by the plaint iff ; that the acceptance never Itc- 
• ’c absolute ; that the plaintiff abandoned his said application 
aie! his right thereby became at an end.

As a further alternative the defendants set up default of 
the plaintiff in respect of payment of calls, and say that the

no—8 D.L.B.
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same were summarily forfeited together with the moneys p;ii<l 
thereon to the company and that the plaintiff's right has lapsed 
and determined.

The defendants further say that all the stock of the company 
has been issued and there is now no further stock which the 
company may lawfully allot to the plaintiff.

In reply the plaintiff, amongst other things, says that til- 
company accepted his applications and allotted the stock; that 
if they made any call it was invalid, and that any forfeiture was 
invalid. He further says that if it should appear that these ti 
shares have been sold to innocent purchasers subsequent to tin- 
forfeiture. and that there are not any longer any shares, then in 
the alternative, but not otherwise, he claims:—

(tt) the return with interest of the moneys paid;
(b) damages to he assessed upon a reference to the Master. 
It appears that the plaintiff on the 31st December, l!MMi. 

made his application in writing as follows :—
•fan. 10/'07.

Application for shares.
I. Cverge Herbert Fox, hereby request the directors of the Selkirk 

L»ml ami Investment Company. Limited, to allot to me four share* f 
the eapital stock of the company, and I agree to accept the same -r 
any less numlier that may lie allotted to me.

I have paid with this application the sum of forty dollars is 
living 10 per cent, of the shares subscrib'd for, and premium at • 
rate of #5 per share and agree to pay further payments of là |ier rent, 
in 30 days and 2*» per cent, in 00 days, and the balance a* may I# 
called by the directors.

1 hereby appoint the president and secretary, or either of them in 
the absence of the other, to act and vote for me at any meeting < r 
meetings of the company at which I may not lie |iersonnlly present.

Dated this 31st day of Dec.. 101 Ml.
Witness: F. A. (Jemmk.i.u (Signed) Geo. H. Fox.

He paid the *411.00 and reeeived a receipt therefor as fol­

lows :—
Selkirk. December 31. ltMMl.

Received from CL II. Fox, of Selkirk, the sum of forty dollars, bring 
10 per cent, payment on four shares of the above company.
Premium ............................ #20.00
10 per vent, on shares. $20 00

$40.00
F. A. Gemmell. \<i> nt.

On January 15th, he received a letter from the secretary of 
the company as follows:—

At a meeting of the directors held .Ian. 10th, 1007. you were iillotted 
four shares of the capital stork of the Selkirk Land A Investment O- 
Ltd. You have paid on subscription the sum of #20 and premium, and 
in accordance with your application, further payments will Is- payable 

as follows: #30 in thirty days and #50 in sixty days.
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The minutes of .1 meeting of the directors of the company 
on January 10, 1907, are fourni at page 77 of the minute hook, 
the material part being as follows:—

An application from (J. II. Fox for 4 shares was presented. Moved 
by R. Bullock, seconded hv Dr. Ross, that 4 shares 1m- allotted to f!. H. 
Fox as applied for. Carried.

Thereupon in tin* stock ledger of the company there was en­
tered, in the ordinary way. the name of Geo. II. Fox. as a share­
holder for 4 .shares, for which lie was credited with the sum of 
$29 paid and debited with $200.

Afterwards, on the 11th day of February, 1907, he made a 
similar application in writing for 2 shares. It is not shewn that 
he received a receipt therefor, but it is shewn tint lie paid the 
money.

Mr. Fox did not receive any written notice of allotment of 
these subsequent shares, but he received a verbal notice that 
such had been allotted, and in any event, there appears an entry 
of February 12. 1907, in the stock ledger of the company, shew­
ing George II. Fox. as a shareholder for a further 2 shares, shew­
ing a debit of $100 and a credit of $10. and tin* further entries 
shewing that he is a shareholder in the amount of $300.

The company appears to have held its first shareholders’ 
meeting on July 2, 1903. At that meeting there were the follow­
ing resolutions:—

It whs moved by R. Bullock, seconded by Dr. I! •-» 1 but the draft of 
the by-laws lie read over and discussed. Carried.

Moved by D. Morrison, seconded by Dr. Ross, that the |>\ laws as 
read tvitli amendments be adopted. Carried.

A document is filed, purporting to be the by-laws mentioned. 
There is no seal nor signature attached to the exhibit ; but to it 
is a certificate as follows:—

We certify this to In- a correct copy of the by laws ,,f tli,. Selkirk 
band A Investment Co.. Ltd., as pa•- -d at a general meeting of the 
shareholders of the company held duly 2nd. 100.1.

And to that certificate is attached a seal. These by-laws 
appear never to have been dealt with by the directors.

Hanse 19 of the general by-laws is as follows :
Oh I h it the Board shall have power to summarily forfeit shares 

and the money paid thereon, upon which any call shall have remained 
unpaid for six months after it -hall lie due and payable, and such 
forfeit stock shall thereupon limmie the property of the company; 
interest at the rate of ten per cent, per annum to In* paid on arrears.

The plaintiff paid no further sums than the moneys accom­
panying the applications, lie received notice of the meeting nf 
the shareholders down to and including February, 1908, and 
attended some of the meetings and voted.
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MAN. At a meeting of the directors held on the 24th July, 1911,
the following resolutions were passed:—

Moved by J. E. Mailhot, seconded by I)r. Ross, that whereas fi. H. 
Fox lias defaulted in the payment of the calls on his stock subscrip-

Selkirk 
Land & 

Investment

tion tin* stock allotted to him be and is herewith cancelled, in accord­
ance with the provision of the by-laws governing such cases. Carried. 

Moved l»v J. E. Mailhot. seconded by E. F. Comlier, that the appli­
cations of F. A. Genimel, J. E. Mailhot, E. F. Comber and D. Morrison 
to exchange certificates covering 2-1. 11. 15 and 11 fully paid shares
respectively for certificates representing double those numbers of -’i.tre* 
of half paid stock, be accepted and that the old fully paid shares be 
cancelled and new shares issued with 50 per cent, paid thereon. Car-

Thereupon the company caused the stock to be cancelled and 
entries made in the stock ledger to that effect, after which the 
company claims they disposed of such stock amongst other share­
holders and that thereafter there was no unissued stock.

The whole question to he decided, therefore, is the matter of 
cancellation, and if the stock has not been forfeited, can the 
plaintiff get an order for his stock, or must be rely upon his 
right to damages'?

The purchasing shareholders were aware of the fact that they 
were purchasing stock which the company claimed was forfeited. 
I think they must be held to have had knowledge of all the cir­
cumstances. No certificates have as yet been issued to them.

On the argument counsel for the defence very properly ad­
mitted that, in view of the evidence, he could no longer contend 
that the plaintiff had not at one time been a shareholder.

I do not think the forfeiture valid. No notice was given the 
plaintiff of intended forfeiture. Even had the by-laws been 
regular, I would hesitate to give effect to a forfeiture of which 
no notice of intention had been previously given.

In the words of Macdonald, J., in Boyce v. Kootenay Valley 
etc., Co., 5 W.L.R. 140: -

The company refused to acknowledge him ns n shareholder and made 
elTorts to deprive him of his rights and interest in the company.

The defendants acted arbitrarily towards the plaintiff, and 
still continue to refuse to recognize hint as a shareholder, con­
tending that they have cancelled his stock.

I find that the plaintiff became a shareholder of six shares 
of the capital stock of the defendant company, with ten per 
cent, paid up. He is now entitled to all the benefits of a share­
holder to such on extent, subject to all obligations legally im­
posed upon him as such shareholder.

There will Ik» judgment for the plaintiff accordingly, to­
gether with costs.

Judgment for plaintiff.
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WYLIE MILLING CO. v. CANADIAN PACIFIC AND KINGSTON AND 
PEMBROKE R. COS.

(File No. 1179.7.)

Hoard of Itailwair ComOMoaionmi. f'rhniarv 15, 11)12.
1. r.IRRIKHS (81) It—52111—OiMITNUliir < IIWI I TUf\ 4’mil" IN v, MAJuH-

MV OK STOCK IN AXOTIIKH COM VAN Y SCI'ARATK COItl’ORATIONS AND 
OKFICKR8—I'.NIT IN CONTBOI/—KlM.NO BXTKH.

Where one railway company l»y owning ,'i| jmt cent, of the stock Inis 
•Jr facto control of another railway company, although thcv are 
separate corporations with separate - Is of ollicvrs. t!„. two companies, 
for the purpose of fixing rates, should lie treated a* one company.

The application was henni at Ottawa. October 17. 1011.
IV. If. Stafford, for the applicant.
E. W. Beatty, for the respondents.
The facts arc fully set out in the judgment of the Assistant 

Chief Commissioner.

February 15, 1912. Assistant Chief CommissionerThe 
Wylie Milling Company has a Hour mill at Almonte, Ontario. 
It gets grain in ex-lakes from Kingston over the Kingston and 
Pembroke Railway at Sharbot Lake, and thence on the Canadian 
Pacific Railway, via Smith’s Falls and Carleton, to Almonte, 
where it is milled and then forwarded to Montreal.

The rate from Kingston to Montreal, with stop-over for 
milling at Almonte, at one time was 15L, cents per 100 lbs. It 
was then reduced to 13' cents per 100 lbs. by the Company, and 
at the hearing Mr. Beatty, counsel for the Company, suggested 
it should be made 12-14 cents. That rate lie made up as follows: 

Kingston and Pembroke.. 3 cts. 47 miles
Canadian Pacific...............6Y» cts. 171 “ Sharbot Lake

to Montreal.
Stop-over for milling... .2 cts.
Side haul to Almonte... .V\ cts.

1214 ets.
It will be observed that in computing this rate counsel for 

the railway companies treats the Kingston and Pembroke Rail­
way Company and the Canadian Pacifie Railway Company as 
two separate roads. It was admitted by counsel for the Compan­
ies that the Canadian Pacific Railway Company owned 51 percent, 
of the stock of the Kingston and Pembroke Railway Company. 
Counsel for the Companies submitted that as the two Companies 
were separate corporations, with a separate set of officers, that 
they should be treated separately, and that each one was entitled 
to its rate.

In a memorandum prepared by Mr. Commissioner Mills, dated 
October 19th, 1911, lie deals with the question of the Canadian
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Pacific Railway Company’s control of the Kingston and Pem­
broke Railway Company as follows:—

“On the facts stated in this complaint, the written answer 
submitted by the Canadian Pacific Railway Company, and tin* 
evidence given at the hearing of the case, it is clear to me that 11 
Canadian Pacific, as the owner of .'>1 per cent, of the stock of tin- 
Kingston and Pembroke Railway has de facto control of tli. 
latter railway. It has the essence and all the advantages of 
formally complete control; and the fact that the consequences 
of the said control, are not specifically set forth in a least- nr 
other document, is a mere incident, and does not nullify Un- 
control or exclude the benefits and obligations which result there 
from.

“Judging from the character and traffic of the Kingston ami 
Pembroke Railway, 1 think we are safe in assuming that the pur 
chase by the Canadian Pacific Railway Company of a majority 
interest in the stock of the said Kingston and Pembroke road, was 
made, not with a view to a directly remunerative investment, hut 
to secure certain advantages which it was thought would acmi.- 
from control of the rates and operation of the said Kingston and 
Pembroke Railway; and the company which secured and enjoys 
the advantages, great or small, resulting from control, should, nr 
cording to the usual practice, discharge the obligations growing 
out of such control.

“Therefore, we are, in my opinion, logically forced to the 
conclusion that the Kingston and Pembroke Railway should lie 
considered a part, and treated as a part, of the Canadian Pacific 
Railway System; and that the complaint in this ease should he 
disposed of in accordance with this conclusion.”

I agree with the conclusion arrived at by Mr. Commissioner 
Mills in bis memorandum of October 10th last, that for the pur­
pose of freight rates the Kingston and Pembroke Railway Com. 
panv should he considered as part of the Canadian Pacific Rail­
way System.

This conclusion is strengthened by a decision of the Inter­
state Commerce Commission in Carl Eichcnherg v. South* rn 
Pacific Company et al., 14 I.C.C.R. 250. The material points in 
this decision as summarized in the head-notes arc:—

“1. The railroad and steamship lines forming the so-called 
Southern Pacific System are one in control and operation, arc 
owned by the Southern Pacific Company, and are identical in 
officers and interests; and that as the Terminal Company was 
organized to furnish terminal facilities for the Southern Pacific 
System at Galveston, and through shipments on the system lines 
pass and repass over the docks of the Terminal Company, the 
latter forms a necessary link in the chain of interstate commerce 
and is subject to the Act.
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“2. It makes no difference whether or not a connecting rail­
road company owns the Terminal Company, if the ownership 
of both is invested in the same corporation.

“*!• finding that the Terminal Company was part and 
parcel of the system engaged as a whole in the transportation 
of commerce, the Commission stated that to hold otherwise would 
in effect permit carriers generally through the organization of 
separate corporations to exempt all their terminals and terminal 
facilities from the regulating authority of the Commission.

“4. The Commission stated that it was not concluded by the 
form, but looks to the substance id' the relations between corpora­
tions engaged in interstate commerce, and it therefore found 
that the Terminal Company, which was doing a wharfage busi­
ness was a necessary element in and facility of interstate trans­
portation in which the Southern Pacific System was engaged.”

Having come to the conclusion that for the purpose of this 
case the two roads should be treated as one. the fixing of the 
rate presents no difficulty.

In the Richardson complaint, the Board decided that 7 cents 
was a fair rate on ex-lake grain, Kingston to Montreal. That 
was on the Grand Trunk Railway Company's mileage of 17(i. 
The distance to Montreal from Kingston, via Sharlmt Lake, over 
the Kingston and Pembroke Railway and the Canadian Pacific 
Railway is 218. Giving the Railway Companies the benefit of 
the longer mileage it would make the rate to Montreal approxi­
mately 7V1> cents. Adding to this 11 , cents for the side haul. 
Smith’s Falls to Almonte and return at the usual side haul rate 
of V*» a cent per ton per mile, and 2 cents the usual milling stop­
over, makes a total rate for the service rendered of 1 ()•*!cents per 
100 pounds.

I suggest, therefore, that an order go directing the* Canadian 
Pacific Railway Company and the Kingston and Pembroke 
Railway Company to file tariffs within thirty (dO) days estab­
lishing the 10% cent rate above mentioned.

Mr. Commissioner McLean concurred.

THE VILLAGE OF BRIDGEBURG v GRAND TRUNK AND MICHIGAN 
CENTRAL R. COS.

(File No. 18046 >

Hoard of /tailtrail ('ommiaiiioncrM, February 211. 1012.

1. Railways i8 II It—ISi—Highway ckuhnixc—Cost of ovkriikaii ukidgi 
—Municipality—No compensation fob mhkmi vr. 

heave xvus granted by the Board to a municipality to carry a high 
way over tin- right of way and tracks of two railway* bx mean* 
of a bridge where no highway existed and the development of a village 
had been retarded for want of a mweing upon condition that the 
municipality lienr the whole eo*t of must ruction. An easement was 
granted over the right of way, with right of support by piers without 
payment of compensation to the railway companies.
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Tiib application was hoard at Hamilton, January 27, 1912.
O. II. Pettit, for the applicant.
IV. E. Foster, for the Grand Trunk Ily. Co.
IV. /'. Torrance, for the Michigan Central Ry. Co.
The facts are fully set out in the judgment of the Chief Com­

missioner.

February 20, 1912. Tiie Chief Commissioner (Hon. Mr. 
Mabee) :—The corporation of the village of Rridgehurg asks lor 
authority to carry a street over the right-of-way and tracks of the 
Grand Trunk and Michigan Central Railways, by means of an 
overhead bridge. The work is one of necessity, as the public are 
put to great inconvenience under present conditions ; and the 
development of the place is being retarded.

The Board visited the locality, and carefully examined the 
local conditions.

The Village should be granted permission to do the work, 
and detail plans must he filed for the approval of the Chief 
Engineer.

It is impossible to direct either railway company to contribute 
towards the expense of the work. It is entirely for the conveni­
ence of the people there. No highway at present exists at or 
near the point in question, and all the Board can do is to give 
the village an easement over the right-of-way of both companies, 
with the right to locate piers at proper places, without payment 
of compensation.

It was said that this work would be of advantage to the 
companies, in that, for years, large numliers of persons have 
crossed and recrossed the companies’ lands on foot, in the vicin­
ity of where the bridge would be located, and the latter would re­
lieve the companies from these trespassers. I am afraid it would 
be rather hard doctrine to invoke, that, because the companies 
have not in the past prosecuted trespassers, they should now he 
called upon to pay for works to keep these trespassers off their 
property.

The Board’s Engineer will see that the piers are so located 
that the least inconvenience will be done to the companies, having 
regard, as well, to future development.

Mr. Commissioner Mills concurred.Corn. Mill*.
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WYLIE MILLING CO. v. CANADIAN PACIFIC R. CO 
(File No. 1179.7.)

Board of Railway Commissioners. February 27, It) 12. 1912

CAN

1. Carriers (8 IVC4—547)—Rebates—Vn.ivst discrimination—Side- 
haul toll.

It is not. unjust discrimination for a railway company to charyv a 
side haul toll to points where there is no competition, although no 
such toll is charged to points where competition exists.

The application was heard at Ottawa, October 17, 1911. statement 
W. II. Stafford, for the applicants.
K. W. Jicatty, for the respondent.
The facts are fully sot out in the judgment of tin- Assistant 

Chief Commissioner.

February 27, lfl12. Assistant Chief Commissioner: The A^t.chief 
complaint of the Wylie Milling Company with reference to the <""""'w,"ner* 
rate on ex-lake grain, Kingston to Montreal, with stop-over at 
Almonte, was disposed of in my memorandum of 10th instant.

There still remains another matter raised h.v the Milling Com­
pany, t.r., that the rate from Georgian Bay ports to Montreal 
with milling stop-over at Almonte is D , cents higher when mill­
ing is done at Almonte than the rate via Arnprior. Renfrew,
Douglas, and Kganville. The ex-lake rate from all Georgian Bay 
ports, both Canadian Pacific and Grand Trunk, to Montreal, is 
10 cents per 100 lbs., with a milling-in transit stop-over of 2 cents 
additional on the direct run. The tariffs provide that, where a 
side-haul to reach a milling point is necessary an additional 
charge of Vg cent per ton per mile is made. This side-haul 
charge from Smith’s Falls to Almonte constitutes the extra cent 
and one-quarter which the Milling Company complain of. The 
Canadian Pacific Railway have a side-haul to Arnprior, Renfrew,
Douglas, and Kganville, lull they do not make any extra side- 
haul charge to those points. The reason is that those four points 
being on the Grand Trunk line from Depot Harbour to Montreal 
the Canadian Pacific must meet the Grand Trunk rate of ten and 
two in order to get any business. This, of course, is quite 
justifiable.

The side-haul charge made in the ease of Almonte is the 
usual charge for such service, and the Railway Company is justi­
fied in making it in the case of Almonte.

If the Canadian Pacific Railway withdrew from competing 
with the Grand Trunk at Arnprior, Renfrew, Douglas, and Kgan­
ville, the Wylie Milling Company would he no better off because 
the rate through Almonte would not lie changed and the millers 
at Arnprior, Renfrew, Douglas, and Kganville would doubtless 
ship their grain and grain products solely via the Grand Trunk 
at the rates they are now paying.
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I. therefore, think that this feature of the Wylie Milling Coin 
pane's application should he dismissed.

Commissioners Mills and McLean concurred.

CAN. BENNETT v. HAVELOCK ELECTRIC LIGHT CO.

S. C.
1012

Supreme ('ourI of ('moulu. Sir ('hurles Fitzpatrick. mol hlinglo
lluff. Anglin, uiol Itrixleur, ././. February 22, 1912.

f If, mo ll v. Hurt Inel: Fleetrie Fight Co., 25 O.L.R. 200, utHrnie.l. |

Statement Corporations and companies (' V K 2—-220)—Shareholdn < 
—Action by stockholders against corporation.]—Appeal from a 
decision of the Court of Appeal for Ontario, Bennett v. //or- 
lock Electric Light Co., 25 O.L.R. 200, reversing the judgment 
of a Divisional Court, Bennett v. Havelock Electric Light ('<>., 
21 O.L.R. 120, by which the judgment at the trial, dismissing 
the action, was reserved.

Mathieson, a resident of the village of Havelock, purchased 
the only water-power in the village, capable of producing elec­
tric power, for $:{00. lie offered it to the municipal council, 
or any company, at the same price if either would undertake to 
establish a system of electric lighting and electric power, hut 
could not induce any one to do so. He then associated himself 
with four other persons and a company was formed, the fiv 
pledging their own credit for the necessary funds. Mathiesmi 
sold the water-power to the company for $5,000, which he divi 1- 
ed with his four associates.

Bennett and another shareholder in the company brought 
action to have the sale set aside and an account taken of the 
secret profit made by the five. Ilis action was dismissed by the 
trial Judge, but maintained by the Divisional Court, where 
judgment was entered against the four defendants, Mathieson 
being discharged from liability, for $1,000 each. The Court of 
Appeal reversed the latter judgment and the action stood dis­
missed. The plaintiffs appealed.

S. T. Medd, for defendant moved to quash the appeal.
1). O'Connell, for plaintiff, contra.

Judgment The Covrt quashed the appeal on the ground that there was 
no joint liability of the defendants and none of them was liable 
for a sum exceeding $1,000.

Appeal </unshed with costs.
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Re FRASER ONT.
FRASER v. ROBERTSON. ~ x
McCORMICK v. FRASER ,912

Ontario Court of .1 ppral, Moss. ('..I n.. (lurroir. Marian /. Merntith, ami 
Matter. .1.1. I. June 1H. 1ft 12.

1. Appeal (JVIIC—3ftl)—Eviukm i on appeai Kxpiiess ok impi.iii»
AVTIIOKITY FROM ST ATUT I « iNEERRIXIi POWER.

The power of appcllntc Courts to direct the reception <if furl tier 
evidence is purely statutory, and exercisable only to the extent con­
ferred either expressly or by fair implication.

2. Appeal 18 VI! C—301 )—Evidence on appexi -A omission <n eurtiier

EVIDENCE Of MATTKRS ARISIXU P.EEOlV. TRIAI. .H INI.M I NT.
In dealing with the receptivn of further evidence hearing upon mat­

ters which have occurred In-fore the decision upon the merits at the 
trial, an appellate Court should exercise great caution, owing t > the 
danger of throwing open the whole matter after it has |M-cii investi 
gated at a trial, and the opinion of the trial Judge and his reasons 
for it have become known.

[Tnnnblr v. Martin, 22 A. 11. .11. referred to.]

3. Appeal (§11 Cl—.10)—Jurisdm•tion of Ontario Curin'* xh to \i>
mission of eurtiier evidence on appi:al—Ontario Con. Rvi.e.
1897. 408.

Ontario Utile 4ftS (C.R. 18ft7 ) does not throw the case in appeal 
o|K-n for the reception of further evidence unless grounds are shewn 
for obtaining the special leave of the Court; and such leave will, in 
general, lie confined to the production of such evidence as. upon an 
application of which the opposite party in the ap|M-al would be n>>ti 
fled and would have an opportunity of meeting, a proper ease is made 
for adducing at that stage; though, where it appears to the appellate 
Court that, by reason of some slip nr oversight, evidence necessary 
for the full elucidation of a point, or which would complete more 
or less formally the proof of some instrument or fact I tearing upon the 
issues, has been omitted, it may. in its discretion, of its own motion 
direct the production of the necessary evidence.

[Ur Fraser, 24 O.L.R. 222. reversed on appeal.1
4. Incompetent persons t § I—:h—Proceedimis on a lunacy ihsvk The

Lunacy Act. ft Enw. VII. (Ont.) cii. 37. sec. 77.
An issue as to lunacy under sec. 77 of the Lunacy Act. ft Edw. VII.

(Ont.) ch. 37. is to lie conducted in the same manner and according 
to the same rules of law and procedure as any other trial.

5. Incompetent persons (§ I—3)—Power to examine an alleoki» lun
ATIC—JURISDICTION Of TRIAL Jt'DC.E—AllSENCE Of RIOIIT IN \PPEL
LATE Court Thi Li n \« ï \< r, ft Enw. Vil (Ont.) - h. 17 si -
7, SUB-SEC. 4.

Power to examine an alleged lunatic is conferred by sub-see. <4 1. 
of sec. 7 of the Lunacy Act. ft Edw. VII (Ont.) ch. 37. only upon 
the Judge presiding at the trill of the issue as to bis soundness of
mind, and cannot lie exercised by an appellate Court.

[Me Fraser. 24 O.L.R. 222. reversed on appeal.1
A. Courts (|IA- 2)— Jurisdiction a no powers over incompetent per­

sons—Inherent powers—The Lunacy Act. ft Enw. VII. (Ont.)
cii. 37. sec. 3.

The powers, jurisdiction and authority conferred upon the Court 
by section 3 of the Lunacy Act. ft Kdw. VII. (Ont.) ch. 37. or its 
inherent jurisdiction, as representing the King, over the persons and 
estates of lunaCcs or persons of unsound mind, can be exercised only 
after a declaration, upon due inquiry, that the person in question is 
of unsound mind.
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In an inane us to lunacy a Divisional Court lias no power, eithvr 
under the Lunacy Act, 9 Edw. VII. (Ont.) eh. 37, or under the <in-

F RB
tario Con. Rules, or otherwise, of its own motion and against the 
test of one of the parties to the issue, to re-open the case and t" 
for and hear a large amount of fresh evidence, and to determine the 
issue upon the original evidence and the fresh evidence thus obtained, 
not as upon an appeal but as in the first instance.

[7n re Enoch ami Zarctskif Hock ami Co.'» Arbitration. [1910] 1
K. R. 327. and Kcssoirji Issur v. Ureal Imlian Fcninsula A*. < ... ini
L. T.X.S. 859, specially referred to; lie Fraser, 24 O.L.R. 222, rexci - i 
on appeal.]

8. Appeal ( g VIIIC—075)—Where proper decision can not be given
Duty of appellate Court—New trial.

Where an appellate Court is not satisfied upon the argument of Vi.- 
appeal that the case has been so fully developed as to enable a proper 
decision to Ik* given, it should direct a new trial.

9. New trial (§ II—7)—On apdevl from appellate Court—Admise n
OF EVIDENCE—EXAMINATION OF ALLEGED LUNATIC BY APPEL! \ IE

Where, in an issue as to lunacy under sec. 7 of the Lunacy Act ;i 
Edw. VII. • i 'lit.. . :.1 Divisional <
ami against the protest of one of the parties to the issue, improper , 
called for and heard fresh evidence, and itself examined the all 
lunatic, and, upon the original evidence and the further f.iets :1 in 
ascertained, has determined the issue and reversed the decision of t . 
trial Judge, and it appears that much of the fresh evidence *n . 
tained may lie material and important, the proper course i< not • 
determine the issue upon the record as it stood when the appeal une 
before the Divisional Court, but to direct a new trial.

[Ite Fraser, 24 O.L.R. 222, considered.]

Statement Appeal by Michael Fraser from the order of a Divisional 
Court, lie Fraser, 24 O.L.R. 222, 10 O.W.R. 545, declaring him 
of unsound mind.

The appeal was allowed and a new trial ordered.
Previous decisions in the same litigation are reported, F nisi r 

v. Hobrrtson, 1 O.W.N. 800. 840. 804. and tic Frost r, 1 O.W.N 
1105, affirmed, lie Fraser, 2 O.W.N. 26.

Argument (i. II. Watson, K.C., John King, K.C., and F. W. (Iront, for 
the appellant. The Divisional Court acted in excess of its proper 
discretion and jurisdiction in opening up and practically re­
trying the case, as it did. The judgment of the trial Judge was 
based upon a full and accurate view of the law and a careful 
analysis of the evidence; and it was not shewn that anything 
was omitted at the trial that should have been taken into con­
sideration. The Court below erred in going outside of the ques­
tion properly More it as to whether the appellant was of unsound 
mind or not, and in going far beyond that issue into a general and 
widely extended investigation of the manner in which his business 
affairs had been managed. Con. Rule 498, on which the re­
spondent relies, does not authorise the admission of such further 
evidence as was taken in this case, except upon special grounds,
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and with the special leave of the Court; and there is no precedent 
to be found for the extraordinary action which has been taken by 
the Divisional Court. Dodge v. Smith (1902-3), 1 O.W.K. 803, 
2 O.W.R. 501, in this Court, went rather far, but has no resem­
blance to the present case, as it dealt with letters that were dis­
covered after judgment. Counsel referred to a number of the 
cases cited on this point in the argument before the Divisional 
Court, 21 O.L.R. at pp. 240, 211, and also to Burfoot v. DuMoulin 
(1891), 21 O.R. 583; Murray v. Canada Central II. Co. (1882), 
7 A.R. 040, 055; Dinsmore v. Shackleton (1870), 20 C.l\ 004. 
In any event, the Court below should have been guided by the 
report of Dr. Caven, the professional expert appointed by itself 
during the course of the appeal, which was clearly in favour of 
the appellant. The Divisional Court also erred in directing a 
personal examination of the appellant by itself, as that is some­
thing which, under the statute, is permitted only to the trial Judge. 
If a different rule were to prevail, it would be open to the Judge of 
the higher appellate Courts to make similar examinations, and 
the result is in effect a conflict of judicial testimony. On the 
question of jurisdiction, they referred to In re Knock and Xarttzky 
llock & Co.’s Arbitration, [1910] 1 K.M. 327 (in which Coulson v. 
Dishornii(ih, [1894] 2 Q.R. 310, is commented on), especially to the 
judgment of Fletcher Moulton, L.J., and to that of Farwell, L.J., 
at pp. 335-337. This is not a mere matter of discretion, but one 
of excess of jurisdiction; and, in any event, there has been an 
excess of judicial discretion. It is evident that the Court below 
was largely influenced in coming to its decision by collateral cir­
cumstances relating to the marriage of the appellant and other 
matters of that kind, which had no relevance to the real issue. 
As to the weight to be attached to such circumstances, see < orn- 
wall v. Cornwall (1908), 12 O.W.1L 552. There was no authority 
for the action of the Divisional Court either under tin- Judicature 
Act or the Lunacy Act, under the latter of which the judgment 
of the trial Judge can be set aside only by the judgment of a ( ’ourt 
of appeal sitting as such. The irregularity of the course followed 
by the Court below is clearly shewn by the case of Kessauji Issur 
x. (treat Indian Peninsula II. Co. (1907), 90 L.T.X.K. 859, before 
the Privy Council. The temporary lapses of memory on the part 
of the appellant are consistent with normal senility, and any 
confusion of mind shewn by him would be the natural result of 
his feeling of depression and resentment. He had peculiarities 
and eccentricities, but not such as amounted to mental unsound­
ness.

A. K. II. Creswickc, K.C., and A. McLean Macdoncll, K.C., 
for the respondent. The Judges in the Court below were amply 
justified in their action under ('on. Rule 498, which is practically 
the same as the Knglish Rule: In rc Neath Harbour Smelting and 
liolling Works (1885), 2 Times L.R. 94; In re National Debenture

Argument

J V
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and Assets Corporation, [1801] 2 Ch. 505, 510; Shoe Machinery 
Co. v. Cutlan, [1800] 1 Ch. 108, 114, per Rigby, L.J. The Kessowji 
ease, on which great stress is laid by the appellant, is distinguish­
able from the ease at bar because the Rules there applicable shew 
that the decision of the trial Judge as to the admission of new 
evidence was final, and the appellate Court had no power to 

Argument reverse it. It was a mere matter of accommodating themselves 
to the convenience of the appellant for the members of the Divi­
sional Court to go to Midland, as they had a right to require him 
to appear personally before them: Pope on Lunacy, ed. of 1877, 
p. 65; In re Roberts (1746), 3 Atk. 308, 312. It cannot be doubted 
that, if the learned trial Judge had had all the facts put before him 
which were elicited by the examination of witnesses and of the 
appellant himself, shewing the utterly reckless and improvident 
disposition made by him of his property, and his general weakness 
and unsoundness of mind, the same conclusion would have been 
arrived at by him as by the Judges of the Divisional Court. The 
facts so elicited shewed that the appellant was either a senile 
dement with a diseased mind, or that he was at all events so un­
sound in mind as to be utterly incapable of looking after his own 
affairs. In either east1 the Court below was justified in the con­
clusion to which it came: Ridgeway v. Darwin (1802), 8 Yes. 65. 
“Opinion evidence” as to the sanity of the appellant can be given 
only by the qualified experts called on each side, and no weight 
is to be attached to the opinion of other witnesses, even though 
some of them may be medical men: Regina v. Neville (1837), 
Crawford & Dix’s Notes of Cases 96, 97; Carter v. Boehm (1766), 
3 Burr. 1905. The expert medical evidence is fully discussed in 
the judgment of Middleton, J., 24 O.L.R. at p. 273 etseq., on whose 
conclusions the respondent relies. The course taken by the 
Court below is justified by the wide language of Con. Rule 49S, 
which gives the ap|N>llate Court “all the powers and duties as 
to amendment and otherwise” of the Court appealed from, where 
the word “and” is disjunctive, and not merely “powers” but 
“duties” are included within the scope of the Rule. The follow­
ing authorities were also referred to: Quitter v. Mapleson (1882), 
9 Q.B.D. 672; Skinner A Co. v. Shew A Co., [18931 1 Ch. 413; 
Shelford v. Louth and East Coast R.W. Co. (1879), 4 Ex.D. 317. 
They also relied upon the cast's and reasons set forth in the argu­
ment before the Divisional Court, 24 O.L.R. at pp. 238, 239.

Walton, in reply, referred to the type-written apiienl case in 
Cornwall v.Cornwall, 120.W.R. 552. at pp.589,628,630, which was 
a stronger case against the appellant than this, as to alleged delu­
sions and the transfer of property. No opportunity has been 
given to the appellant to rebut the inferences that might be 
drawn from some of his statements, made as they were under the 
forced and unnatural conditions that obtained at the time of the 
visit of the Divisional Court. As to jurisdiction, we do not say
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that the Court below had no power to receive new evidence, but 
that in its acting as it had done in this case, there was an absence 
or an excess of judicial discretion. The action so taken was the 
beginning, and, it was to be hoped, would be the end, of an un­
precedented chapter in judicial procedure.

June 18, 1912. Moss, C.J.O.: This is an appeal by Michael 
Fraser from an order of a Divisional Court, reversing an order 
pronounced by Britton, J., after the trial by him of an issue, 
the question to be determined being whether or not Michael 
Fraser was, at the time of the inquiry, of unsound mind and in­
capable of managing himself or his affairs.

After a trial extending over four days, during which eleven 
witnesses in support of the affirmative and ten in support of the 
negative of the issue were called and examined, and after a personal 
interview with and examination of Michael Fraser at his home in 
Midland, the learned trial Judge determined ami adjudged that 
Michael Fraser was not, at the time of the said inquiry, of unsound 
mind and incapable of managing himself or his affairs.

From this finding and m ation an appeal was taken by 
Catherine McCormick, the promoter of the proceeding, with the 
result already stated.

Upon the appeal from the order of the Divisional Court, there 
arose some important and to some extent novel questions, owing 
to the course into which the case was turned, the sha|>c it was 
caused to assume, and the manner in which it was finally dealt with 
by the Divisional Court upon the apjieul to it. The Divisional 
Court did not dispose of the appeal upon the record as it came 
before it from the trial Court. While the argument was in prog­
ress, it, apparently on its own motion, without any application 
on the part of the then appellant or any notice of intention on 
her behalf to make an application, and against objection on 
behalf of Fraser, directed that the evidence of further witnesses 
be taken before it. Under this direction, eleven witnesses testified 
before the Court, all but one of whom had not testified before the 
trial Judge. The Court also appointed one of those witnesses, 
a medical practitioner, to make a special personal examination 
and inquiry into the mental condition and capacity of Michael 
Fraser and report his conclusions. In addition, the Judges con­
stituting the Court " a special visit to Fraser’s home, and 
themselves questioned him, the interview lasting, it is said, about 
two hours.

Upon the record thus procured, more than upon the original 
record, the argument was resumed and concluded. So that, as 
stated by Middleton, J. (24 O.L.R. at p. 20ti): “Originally an 
appeal, the hearing was reopened, and the matter fell to be dealt 
with by us upon the original evidence and the new evidence, and 
upon this we are called upon to pronounce, not as upon an appeul,

0. A. 
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0NT- but as in the first instance—and if, in the result, we differ from the
? A learned trial Judge, we are not reviewing him but are arriving at
1012 a different conclusion upon widely different evidence.”

It is quite apparent from the opinions of the learned Judges 
FkxkV.b. that, on finally disposing of the case, the Court proceeded almost 

entirely upon the material which was not part of the record when 
Mew. o.j.o. yle upp^aj was taken from the decision of the learned trial Judge.

The first, and indeed the main and most important question, 
is, whether it was competent for the Divisional Court as an appel­
late tribunal to deal with the cast* as it has been dealt with, and 
whether the now appellant, Michael Fraser, is bound by its action 
in this regard.

The serious consequences to him of what has been done are 
very apparent; for, whereas upon the cast* as appearing on the 
record when the appeal was taken he had been found and adjudged 
not to be of unsound mind anti incapable of managing himself 
or his affairs, he has now a tlecision to the contrary against him, 
based not upon ap]K*al from that finding and adjudication, but 
upon a trial and inquiry conducted by a now and different tri­
bunal.

The action of the Divisional Court is sought to be upheld, 
first, upon the ground that, under the Lunacy Act, V Kdw. N il. 
ch. 37, anti the Con. Rules with respect to appeals, there was juris­
diction; and, secondly, that, having regard to the nature of the 
inquiry and to the inherent as well as statutory jurisdiction of 
the Court over the persons anti estates of lunatics or persons of 
unsound mint! anti incapable of managing themselves or their 
affairs, it is not only within the powers of the Court, but it is its 
imperative duty, to adopt methods of investigation ami proscribe 
rules of procedure which in a case of ordinary litigation between 
subjects could not anti would not be permitted. With great 
deference, I am unable to subscribe to either of these propositions.

It is, of course, bt that the Court, either as the
inheritor or statutory delegate of the powers, jurisdiction, and 
duty of the King as parens patriœ, or as the instrument of the 
Legislature for the care ami protection of the persons and estates 
of lunatics or persons of unsound mind its defined by the Lunacy 
Act, i>osse.sso8 most extensive powers, jurisdiction, and authority 
in regard to such matters.

Rut the exercise of these powers or the right to exercise them 
is based, not upon the allegation of any one, not even of the 
Crown or of the Attorney-Ceneral as representing the Crown, 
that a person is a lunatic or of unsound mind and incapable of 
managing himself or his affairs, but upon a finding and adjudication 
after due inquiry that such is the case. The inquiry into that 
question is to Ik* conducted in the same manner and according 
to the same rules of law and procedure as any other trial where a 
trial is to take place.

D-1:D
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So far as the matter is governed by statute1, it is quite clear 0NT
that the first preliminary to the assumption by the Court of the ^Ta.
powers, jurisdiction, and authority specified in sec. 3 of the Lunacy iniü
Act, is a finding and adjudication in some form and a declaration 
by the Court that the person in regard to whom application is pJJ*
made is a lunatic. Under sec. ti, that declaration may in some _ _
cases be made without the trial of an issue. But when, under mom.c.j.o. 
sec. 7, the Court directs an issue to try the alleged lunacy, the 
directions as to the mode of trial and the practice and procedure 
to he observed are specific. It is expressly declared that the prac­
tice and procedure as to the preparation, entry for trial and trial 
of the issue and all the proceedings incidental thereto shall be 
the same as in the case of any other issue directed by the Court 
or Judge (sub-sec. 6). By sub-sec. 7, the same (no higher or 
different) right of apjieal may be exercised by any party to the 
issue as may be exercised by a party to an action in the High 
Court, and the Court hearing the appeal has the same (and no 
higher or different) powers as upon an appeal from a judgment 
entered at or after the trial.

It is plain that the statute confers upon the Court no power of 
dealing with an issue, either at the trial or upon an appeal, beyond 
that which it possesses in the case of an ordinary action.

Nor is there any ground for the contention that special |>ower 
or authority outside the statute is vested in the Court so as to 
enable it to conduct the trial of an issue, or an appeal from the order 
made, otherwise than according to the rules cf law, procedure, 
and practice governing trials of ordinary actions. As has been 
pointed out, the benevolent and paternal jurisdiction and author­
ity over the persons and estates of lunatics or persons of unsound 
mind only arises or attaches after a finding and adjudication re­
sulting in a declaration of lunacy or unsoundness of mind. Until 
that result has been reached, the alleged lunatic is entitled to all 
the rights and privileges to which any litigant may lay claim.
There is no presumption to be made against him, and the proof 
upon which the trial is to proceed is to be governed by exactly the 
same rules as in other cases. And he has the right to require and 
insist that the inquiry and the subsequent proceedings be con­
ducted against him on no different principles. The contention 
that, because, if the finding lie adverse to him, the Court will be 
concerned in seeing to the care and protection of his person and 
estate, it is, therefore, to be deemed as in some sense a party to 
the litigation, and may step outside of the powers to which it is 
restricted in ordinary cases, appears to me to be contrary to those 
principles of justice upon which all alike are entitled to rely.

In this case the test must lx? whether what has been clone is 
justified by the law and rules of practice and procedure applicable 
to appeals from a judgment entered at or after the trial of an action.
If so, then the question would be whether, upon the record as now

61—8 D.L.B.
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before this Court, the finding and adjudication and the declara­
tion of unsoundness of mind is sustainable upon the whole case. 
If, on the other hand, what has been done, or any substantial 
part of it, was contrary to the law and rules of practice and pro­
cedure applicable to such appeals, and, therefore, beyond the pow­
ers and jurisdiction of the Court, all such proceedings are coram 
non judicc and not binding upon Fraser.

The power of appellate tribunals to direct the reception of 
further evidence is, it is scarcely necessary to say, purely statutory, 
and only exercisable to the extent conferred either expressly or 
by fair implication.

Here the authority of the Divisional Court is derived from 
Con. Rule 498, which has the force of a statute. By it the appel­
late tribunal is given “full discretionary power to receive further 
evidence upon questions of fact,” subject, however, to the further 
provisions of the Rule. By sub-sec. (3), upon appeals from a 
judgment, order, or decision given upon the merits at the trial or 
hearing of any cause or matter, such further evidence (save as 
provided by sub-sec. (2) in case of evidence as to matters which 
have occurred after the date of the judgment, Ac.), shall lx? ad­
mitted on special grounds only, and not without the special 
leave of the Court.

Obviously it was not the intention to throw the case in appeal 
open to the reception of further evidence unless upon special 
grounds shewn for obtaining the special leave of the Court. In 
general, the order, if made, would be for production of such 
evidence as, upon such an application, of which the opposite party 
in the appeal would Ik* notified and have an opportunity of meeting 
if so advised, a proper case was made for adducing at that stage. 
It is not, however, to Ik* thought that in a case where it appeared 
to the tribunal that, by reason of some slip or oversight, a piece 
of evidence necessary to fully elucidate a point or to complete 
more or less formally the proof of some instrument or fact bearing 
on the issues had been omitted, it might not, in its discretion, of 
its own motion, direct the production of evidence necessary for 
such purpose.

It would not be proper nor is it advisable to attempt to formu­
late rules or classify instances, for any such attempt could only 
tend to hamper or embarrass appellate tribunals in the exercise 
of their powers under the Rule.

It must be conceded, however, that in doing what was done 
in this case the Divisional Court has gone much beyond anything 
that has ever been done by any appellate tribunal in this Province. 
This fact is not necessarily conclusive against what was done, hut 
it is sufficiently significant to call for careful consideration.

In dealing with the reception of further evidence bearing on 
matters which had occurred before the judgment, order, or de­
cision upon the merits at the trial, and which might have been
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produced at the trial, the appellate tribunals have always exercised 
great caution, for reasons which are explained in some of the cases 
and are sufficiently apparent. The manifest danger in most 
cases of throwing open the whole matter after it has been inves­
tigated at a trial, and the opinion of the trial Judge and his reasons 
for it have become known, has been very generally recognised.

In no case has the direction for reception of further evidence 
been made to extend to what is in substance a retrial of the whole 
case, where, as appears from the opinions of the Judges, the 
evidence adduced at the trial formed the least important factor, 
the appellate tribunal taking the place of the trial Judge and, as 
Middleton, J., says, pronouncing not as upon an appeal but as 
in the first instance.

For this course I am unable to find any warrant in the law, 
statutory or otherwise. In my opinion, the course the Divisional 
Court, if not satisfied upon the argument of the appeal that the 
case had been so fully developed as to enable a proper decision 
to he given, should have adopted, was to direct a new trial. That 
would have sent the case to the proper tribunal designated alike 
by the Judicature Act and the Lunacy Act for the trial of the issue 
directed. And it does not appear to me that there exists any 
power or authority in an appellate tribunal to virtually assume 
the functions of a trial Judge and enter upon a trial, at which, 
as Middleton, J., says, the evidence adduced was widely different 
from that heard by the trial Judge.

Nor do I think there is any warrant for the examination of 
Fraser by an appellate tribunal. That appears to be something 
that is to be done by the trial Judge at or before the conclusion of 
the trial before him. Section 7 (4) is explicit upon the subject, 
and there is nowhere any expansion of the right or duty enabling 
the appellate tribunal to substitute itself for the trial Judge in 
the conduct of such an examination. The judgment of the 
Judicial Committee in the case of Kcssowji Ixsur v. Great Indian 
Peninsula It. Co., 90 L.T.N.8. 859, though dealing with a differ­
ently expressed statute, bears upon both these questions, and 
supports, I think the views here expressed.

If these conclusions be correct, it follows that much of the 
record now before this Court is not properly before it. The 
question then is, whether this Court should deal with the case 
upon the record as it was when the appeal came before the Divi­
sional Court.

After giving the case the best consideration in my power, 
I think we should not do so, but that we should do what the 
Divisional Court might have done under the circumstances, and 
direct a new trial.

I greatly regret that this result has the effect of putting aside 
that which was done by the Divisional Court with an evident 
desire to fully elicit facts and circumstances that may prove very
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of the Court, I am unable to perceive any alternative.

I would set aside the order of the Divisional Court and direct
Man. C.J.O.
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a new trial, the costs of the former trial and of the proceedings 
before the Divisional Court and of this appeal to be disposed of 
by the Judge presiding at the new trial.

G arrow, J. A. <1 arrow, J.A.:—Appeal by Michael Fraser from an order of a 
Divisional Court declaring him to be a lunatic and appointing 
committees of his person and of his estate.

The application was heard before Sutherland, J., in Chambers, 
who, by an order dated the 23rd day of July, 1!)10, directed an 
issue to be tried before Britton, J., or the Judge assigned to 
preside at the Barrie Assizes.

The issue was accordingly prepared and settled, and was set 
down for trial at the Barrie Assizes, Britton, J., presiding, who, 
after hearing evidence, and an examination at his home of the 
alleged lunatic, dismissed the application. The applicant ap­
pealed to a Divisional Court; and, upon the hearing of the appeal, 
the Court directed further evidence to be adduced, which was 
done. And the members of the Court also personally examined 
the alleged lunatic at liis home; and, upon the whole material 
thus obtained, allowed the appeal, ami made the order now 
complained of.

The direction that further evidence should be given came 
apparently from the Court, and, while acquiesced in by counsel 
for the applicant, was opposed by counsel for Michael Fraser, 
who also opposed the further examination of the alleged lunatic 
by the Court.

Middleton, J., a member of the Divisional Court, in his judg­
ment, said (24 O.L.ll.) 222, at pp. 202,204,265): “Upon the appeal 
coming before us, we thought that at the hearing the real issue 
before the Court had not been sufficiently kept in mind, and 
that evidence essential to the determination of the sole ques­
tion before the Court, ‘Is Michael Fraser of unsound mind and 
incapable of managing himself or his affairs?’ had not been given.

“The evidence which we thought should have been given 
was:—

“1. That of Dr. McGill, the medical man who had attended 
Fraser for a long time prior to his marriage, and who had also 
attended the deceased brother John.

“2. That of Mr. Finlayson, who for many years had been 
Mr. Fraser’s solicitor, and who had seen him almost daily from 
the time of his brother’s death till the marriage.
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“3. That of Robert Irwin, who was an intimate friend of 
many years and had been a business confidant of both brothers, 
and was, along with Michael, executor of John’s estate. Against 
these three men, charges were freely made by counsel representing 
Mr. Fraser and his wife, with, so far as we could see, no founda­
tion in the evidence.

“4. That of Mrs. Fraser. She would, we thought, be able 
to explain how Mr. Fraser's affairs had actually been managed 
after the marriage, and also be able to explain the circumstances 
surrounding the marriage? itself.

“5, The bankers having custody of Fraser's funds, -o that 
we might see how they hail been dealt with.

“Ü. Some of those who were responsible for the marriage, 
so as to ascertain if Fraser entered into the married state with any 
apparent appreciation of what he was doing.

“Had the litigation been between the McCormicks and Mr. 
Fraser, they would have had the right to present the case as 
they chose, and the Court would have been bound to deal with 
the matter as best it could upon the evidence adduced. But 
the inquiry before the Court was not a piece of litigation be­
tween adverse parties, but a solemn inquiry by the Court for 
the purpose of ascertaining if the old man is, at the time of the 
inquiry, capable of managing his affairs, or is, as suggested, 
in the feebleness of his old age, the victim of a designing woman 
and her family, who are attempting to deprive him of his property 
—her marriage I icing a mere incident to the larger scheme.

“Upon such an inquiry the Court is not shut up to the evi­
dence which the parties choose to tender, but has the right to 
demand the fullest information. The suggestion that it is the 
duty of the Court, in a case of this kind, to grope blindly in the 
dark, when light may be had for the asking, lielongs to the days 
of long ago and meets no response in my mind.

“We felt that any inquiry could lie better conducted Indore 
us than upon a new trial, because much evidence had been taken 
and much argument had been heard, and this would be thrown 
away by directing a new trial ; but far more important than 
this was the question of delay.”

Upon the argument in this Court, counsel for Michael Fraser 
renewed the objections which had been taken to the course 
adopted in the Divisional Court in directing further evidence 
to be given, and in examining the alleged lunatic, and contended 
that the order of Britton, J., dismissing the application, should 
he restored. The first question, therefore, to be determined on 
this appeal, is as to the procedure in the Divisional Court in 
respect of the further evidence, and the further examination, 
under the circumstances which I have stated.

It is practically conceded that what was done was a depar­
ture from the ordinary procedure; but it is justified, or attempted

ONT.
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0NT to be, upon the ground that, the issue in question arising in a 
c A lunacy matter, the Court had some special duty or special power
1912 by virtue of which it might ignore the trial which had been lmd
---- before Britton, J., and try the matter de novo.

1'baskh 1 have not been able to find any justification for such a eon-
____ ' tention. On the contrary, it appears to me that the procedure

narrow, j.a. jn lunacy matters, however it may have been originally, is now 
definitely settled by statute; anti that, in a word, an issue in 
lunacy must be tried and afterwards dealt with exactly as if it 
was the more familiar interpleader issue.

What the Divisional Court has power to do in the one case 
it may do in the other, neither more nor less.

This seems to be quite clear from a perusal of the statute 
9 Edw. VII. ch. 37, which was the statute in force when the 
application was made.

By sec. ti, the Court—which, by the interpretation clause (c), 
means the High Court—may, if satisfied that the evidence estab­
lishes the lunacy beyond reasonable doubt, make the necessary 
order; or, if not so satisfied, may, under sec. 7, direct an issue 
to be tried, with or without a jury, as the Court or the .bulge 
presiding at the trial directs. Sub-section 4 directs that upon 
the trial of the issue the alleged lunatic, if within the jurisdiction 
of the Court, shall be produced, and shall be examined at such 
time and in such manner, either in open Court or privately . . . 
as the presiding Judge may direct. ... By sub-sec. (i it is 
declared that the practice and procedure as to preparation, entry 
for trial and trial of the issue and all the proceedings incidental 
thereto shall lie the same as in the case of any other issue directed 
by a Court or a Judge. By sub-sec. 7 a right of appeal is given 
such as may be exercised by a party to an action in the High 
Court from a judgment rendered at or after a trial, including 
the right of appeal, without leave, from the Divisional Court to 
this Court; and the Court hearing any such motion or appeal 
shall have the same powers as upon a motion against a verdict 
or an appeal from a judgment entered at or after the trial of 
an action.

From these very definite provisions it is, I think, abundantly 
clear that the jurisdiction conferred upon the Divisional Court 
is appellate only, and in no way includes the powers which the 
statute expressly confers upon the trial Judge. It does not, 
and cannot, sit in such a matter merely as a Court of first in­
stance. As an appellate Court it has, by virtue of Con. Rule 
498, upon the application of either party, upon a proper case 
being made for the indulgence, power to receive further evi­
dence, a power very jealously guarded, as the numerous canes 
on the subject shew, and, if improperly exercised, a proper sul>- 
ject of review on appeal to this Court. See Trimble v. llortin 
(1895), 22 A.It. 51, where an order to admit further evidence 
was set aside.



The Court has, apparently, no power, of its own motion and 
without the consent of both parties, to direct further evidence 
to be given: see In re Knock and Zaretzky Bock & Co.’s Arbitra- 
tion, [1910] 1 K.B. 327; and see also Kessovji Isaur v. (ircat 
Indian Peninsula R. Co., Of» L.T.N.8. 859. The parties, and 
not the Court, arc dotnini litis in all civil proceedings. If a 
party comes into Court with an imperfect case, the proper penalty 
is dismissal. If he desires to give further evidence, he can only 
be allowed that privilege under the Hide to which I have before 
referred, which, in my opinion, is as applicable in a lunacy matter 
as in any other.

It was scarcely attempted upon the argument to uphold what 
was done as falling within the provisions of what may be called 
ordinary procedure. The respondent’s contention, while scarcely 
so definitely stated perhaps, amounted to this, that the Court, 
as representing the King, has in lunacy matters some official 
power by virtue of which the ordinary procedure may, under 
certain circumstances, be ignored. For such an idea 1 can find 
no warrant.

In Chitty’s Prerogatives of the Crown, p. 155, it is said: 
“The King as parens patrice is in legal contemplation the guardian 
of his people; ami in that amiable capacity is entitled (or rather 
it is His Majesty’s duty in return for the allegiance paid him), 
to take care of such of his subjects as are legally unable, on ac­
count of mental incapacity, whether it proceed from, 1st, non­
age; 2, idiocy ; or, 3, lunacy; to take proper care of themselves 
and their property.”

Another and equally important branch of the King’s preroga­
tive is the creation of Courts. At pp. 75, 70, Chittv further 
says: “It seems that in very early times our Kings, in person, 
often heard and determined causes between party and party. 
But, by the long and uniform usage of many ages, they have 
delegated their whole judicial powers to the Judges of their 
several Courts; so that, at present, the King cannot determine 
any cause or judicial proceeding, but by the mouth of his Judges, 
whose power is, however, only an emanation of the royal pre­
rogative. The Courts of justice, therefore, though they were 
originally instituted by royal power, ami can only derive their 
foundation from the Crown, have, respectively, gained a known 
and stated jurisdiction, and their decisions must be regulated by 
the certain and established rules of law.”

The “known and stated jurisdiction” of the Courts in lunacy 
matters is, in this Province, expressly conferred and defined by 
statute. And the statutory provisions to which I have before 
referred in detail, must govern, else great confusion would arise.

I am, for these reasons, with deference, of the opinion that 
the Divisional Court, in calling further evidence and in pt r- 
sonally examining the alleged lunatic, acted in excess of its jurh-
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diction, and that the appellant’s objections to the course pursued 
are well founded.

Upon the merits not much need be said, as, in my opinion, 
the proper remedy, under all the circumstances, is to direct a 
new trial of the issue. This may be had if the parties, or either 
of them, desire, before a jury.

If the matter stood as it did when it left the hands of Britton, 
J., I would not have been inclined to disturb his conclusion.

But I cannot shut my eyes to the fact that further evidence, 
of more or less importance, was, although irregularly, produced 
before the Divisional Court, which it is desirable, in the best 
interests of the alleged lunatic himself, should be submitted to 
the proper tribunal.

Nor do I feel as much impressed by a consideration of the 
necessary delay involved in such a course, as was Middleton, 
J. Delay is, of course, undesirable when it can be properly 
avoided; but it is also highly desirable, even at the expense of 
some delay, that an order practically depriving an old man. 
whom several respectable witness, and at least one learned Judge, 
consider sane, of his liberty and the control of his property, and 
inflicting upon him the stigma of being a lunatic, should only 
be made after due and even strict compliance with the estab­
lished course of legal procedure applicable in such cases.

The costs, including those of this appeal, should, I think, 
be reserved to be disposed of by the Judge upon the new trial.

In any event of this appeal, paragraph 6 of the formal judg­
ment should be so amended as to omit all reflections upon the 
conduct of Mrs. Fraser, who is in no way a party to this record, 
although doubtless the real cause of this application: for one 
may, I think, safely say that, if there had been no marriage, 
there would have been no application.

Ma.iaren, j.a. Maclaren and Magee, JJ.A., concurred.Mngvv, J.A.
Meredith, j.a. Meredith, J.A. (dissenting) :—This case has been presented, 

Idirerotiim throughout, by the persons whose interests really arc being advo­
cated in it. from an entirely wrong standpoint; a thing which, 
no doubt, is natural enough, but none the less entirely wrong; 
these proceedings, rightly, cannot be seized upon to bolster up 
the rights, or claims, present or future, of such persons, to the 
property of the “supposed lunatic;” and must not be permitted 
to be made use of for any such ulterior purpose, much less to 
influence the conscience of the Court in dealing with the real 
question involved.

The real question involved is, whether the supposed lunatic 
is a person of unsound mind and incapable of managing him­
self or his affairs; and that question is not to be solved in the 
interest, or for the benefit, of his wife or of his heirs at law, hut 
solely in his own, and in the public, interests; and the firmer
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we close our eyes against the purposes and interests of those 
who are taking advantage of these proceedings to advance their 
own selfish ends, in the possession or distribution of the sup­
posed lunatic’s property, now or after his death, the more likely 
is right to be done.

The case is not one, or at all like one, nor is it to be treated 
as one, of ordinary litigation between adverse litigants, able 
to assert, and to take care of, their own interests. The juris­
diction involved in such a case is entirely different from that 
which is involved in this case. Under the statute-law of this 
Province, “all the powers, jurisdiction, and authority of His 
Majesty over and in relation to the persons and estate of lunatics,” 
is conferred upon the High Court of Justice for Ontario; and 
the word “lunatic” includes persons “of unsound mind:” 9 
Edw. VII. ch. 37, sec. 3, and sec. 2 (e); and the power of His 
Majesty was based upon his position ns parens patriœ; so that 
that jurisdiction which alone should be exercised in this case 
is of an essentially paternal character. To use the words of ( ’otton, 
L. J., as to lunacy inquiries, reported in one of the cases: “They 
are not taken adversely between litigants, but under special 
authority from the Crown given to the Lord Chancellor, and 
other persons designated, under the sign manual, to act for the 
care and custody of lunatics. It is not intended that these 
powers, which are only given to enable the Crown to ascertain 
whether the alleged lunatic is insane, should be exercised by the 
I>ord Chancellor, or Lords Justices, as Judges of a court of 
appeal deciding between adverse litigants.”

Under the statute to which I have referred, the High Court 
might exercise its jurisdiction without any trial in the ordinary 
sense; but it has power also, in case of reasonable doubt, to direct 
an issue to try the question, whether the alleged lunatic is a person 
of unsound mind and unable to manage his person or affairs, 
with or without a jury; the difference between the methods of 
determining the question being—apart from jury or no jury— 
a trial upon affidavits and a trial upon vivû voce testimony; the 
jurisdiction being in each case, and under all circumstances, 
that of the High Court standing in the place of His Majesty, 
as the Act expressly provides.

In this case an issue was directed to be tried, not because 
of the right of any one to such a trial, but solely for the l>etter 
satisfaction of the conscience of the Court upon the question 
of the alleged lunatic’s soundness of mind and capacity for manag­
ing himself or his affairs; every act and every proceeding being 
taken, as I have said, solely in his, and the public, interests: 
considerations which alone should guide this Court, which, though 
not the High Court, has, under the enactment, appellate powers 
conferred upon it: sec. 7 (7).
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The issue was, as the Act requires, whether, at the time of 
the inquiry, the supposed lunatic was of unsound mind and in­
capable of managing himself or his affairs; and it was tried with­
out a jury, and found in the negative by the trial Judge. Upon 
an appeal to a Divisional Court of the High Court, much addi­
tional, very material, evidence was taken, vivA vocc, before that 
Court, and the finding of the trial Judge was, thereupon, re­
versed; and an order was thereupon made declaring that the 
supposed lunatic was, at the time of the trial of the issue, and 
of the hearing of the appeal, of unsound mind and incapable of 
managing himself or his affairs; and consequent directions, not 
appealed against, were given; and the question now is, whether 
that judgment is wrong; the onus of establishing which is, of 
course, upon the appellant, who is nominally the alleged lunatic, 
but really his wife.

The inquiry, in both instances, involved the finding of two 
facts to support an order such as that now appealed against: 
(1) that the alleged lunatic was incapable of managing him­
self or his affairs; and (2) that such incapacity was caused by 
unsoundness of mind.

Upon the first question I am unable to understand how the 
Divisional Court could have come to any other conclusion than 
that which they, unanimously, and without any sort of doubt, 
reached ; indeed, I would be inclined to doubt my own, or any 
one else’s, soundness of mind, if capable, upon the main indis­
putable facts of the case, of conscientiously saying that this 
poor old man, fast sinking into his dotage, is capable of managing 
his affairs—which are in no sense trifling affairs—or himself, 
either of which would be enough to support the order in ques­
tion, if, as I have said, his incapacity be caused by unsoundness 
of mind.

To say that a man who to-day, without any known con­
sideration for it, gives to a woman an order in writing for a dis­
charge of a $2,500 mortgage, and to-morrow repudiates it; and 
who to-day gives away the whole of his property, upon which 
he can lay his hands, amounting to about $40,000, and to-morrow 
has forgotten all at>out it, denying it in vehement language; 
and who would, undoubtedly, have given away, in like manner, 
the rest of the property—amounting to another $40,000 or so— 
which is coming to him from his brother’s estate, if it had come 
to his hand; and who could be treated as if a mere child, as this 
man was for some time before and at the marriage, first on one 
side giving written orders to turn the woman who was seeking 
to marry him—for his money—and her father off his property; 
and then, when they, with assistance, had found their way into 
his house and made prisoners of the persons he had commis­
sioned to keep them off the property, being married to the woman, 
by her father, before he, the bridegroom, was fully dressed, after
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being roused from his bed by the conflict; married in such a 
manner altogether as shocks one’s sense of decency, in a sup­
posedly solemn ceremony, performed by a Minister of the Gospel, 
with the rites of a religious body; and then going over to the 
other side apparently as contented as a child with a new toy: 
to say that such a man is of sound mind and capable of managing 
his affairs, is to say something which seems to me to be wholly 
incredible. One has but to imagine what would have ned 
if any attempt had been made to treat this, when in possession 
of all his faculties, stalwart Irish-Canadian, as he was treated at 
this marriage and for some time before—to treat him as if he 
were almost an imbecile, and so to treat him in his own house, his 
own castle—one has but to imagine that to see and know what a 
mental falling off was there, to what a helpless condition he has 
degenerated. It is not necessary to refer to the many other 
evidences of his mental deterioration appearing throughout the 
testimony, hi regard to his inability to take proper care of him­
self, his condition up to the time of the marriage, and the manner 
in which he had to be cared for, shews that; and the greatest 
excuse for his wife’s conduct, if there can be any, in getting pos­
session of him, was his need of some one to take care of him; 
I can have no doubt of his need for a nurse, but not at the cost 
of his fortune, when better qualified medical persons are available 
at reasonable wages: his need was of one who would take care 
of him, and of his property for him, not take care of him in order 
to wheedle him out of it.

Then is his present condition, as to inability to manage himself 
or his affairs, the result of unsoundness of mind? What else can 
it be? Nothing else has been suggested, nor could anything else 
reasonably be suggested. The man is upwards of eighty years 
of age; and, if the saying that “a man is as old as his arteries” 
be true, his age is considerably greater; his arteries are so de­
generated that his own physician—at the present time—declared 
upon oath that it would be very dangerous to his life for him to 
give evidence at the trial of the issue: and, consequently, he was 
relieved from his duty to attend and be examined there: the 
same physician also testified to his having had a slight haemorrhage 
of the brain—stroke of paralysis—in June, 1010, when he was 
attending him as the “family physician:” the family history, 
regarding mental disease, even when read in the most favourable 
light, is very bad; and his conduct towards one of the witnesses, 
as well as his conversation with another of the witnesses in regard 
to marrying a daughter of that witness, and the other things of 
the same character detailed in the evidence, as well as his marriage, 
to which I have referred, all seem to be in accord with mental 
derangement and of degeneration of a character not uncommon 
in old age. Among the typical symptoms of senile dementia 
Dr. Berkeley mentions that “plans of marriage are formulated 
and declaimed upon;” quite in accord with this case.
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In these, and in the other circumstances of the ease, what 
could be looked for hut mental derangement as the cause of the 
man’s mental condition? But mental disease is not necessary 
to support the order appealed against; the supposition that it is, 
seems to me to account for some of the medical testimony which 
otherwise it might he difficult to account for: the mind ought 
not to work after this fashion:—If I cannot clearly find some lesion 
of the brain or some known mental disease or abnormal condition, 
I am justified in testifying against unsoundness of mind; but 
rather after this fashion:—finding undoubted incapacity, how can 
it be accounted for except by unsoundness of mind? For 1 cannot 
doubt that there may l>e that which is in law unsoundness of mind 
arising from mere natural decay. The use of the word “lunatic” 
is, by reason of its more generally accepted meaning, apt to be 
misleading: see In re Lord TownshetuVs Settlement, [1908] 1 C’h. 
201. This ought to be known to the medical profession, for 1 
find it very plainly expressed in such standard works as Dr. 
Maudsley's: one may be cupublc of making a will, and yet, by 
reason of loss of memory through old age, quite incapable of 
managing his own affairs or person.

So that I cannot think that any one, having in mind the 
evidence adduced before the Divisional Court, can conscientiously 
and reasonably assert that the supposed lunatic is capable of man­
aging himself or his affairs. No one has yet, as witness or Judge, 
said so; and, if any one had, the facts would shew the inaccuracy 
of it. It was argued that it was not necessary that the man 
should be physically capable of managing his affairs or even 
himself, that it was enough if he could employ others to do that 
for him; a contention that no one will dispute, if it means that 
it is enough if he can manage his servants and agents, those who 
manage for him; but the contrary of that ability is proved in 
the way he has permitted his wife to despoil him of his whole 
available property, and in his !>elief that it is all yet his own, in 
his own name and under his sole control, ami that, if not, he has 
l»een rohlied of it; and in his want of understanding as to his 
means and where deposited or by whom held. In order that 
there may be no misunderstanding as to his pitiable stab* of mind 
in regard to these things, I takç up the time necessary to read 
some extracts from his statement to the Judges:—

“Q. Who owns the farm now? A. I own it.
“Q. In your own right? A. In my own right.
“Q. You have not parted with it to anybody? A. No. 1 

never would part with it.
“Q. You have not given it away to anylx>dy? A. No.
“Q. 1 was told you had given that property away? A. Well, 

whoever told you, told you an untruth.
“Q. I was told you made a deed of it to your wife? A. Well. 

1 may have given it to the wife for all I know, but I have no 
recollection of it.



8 D.L.R. | Re Fraser.

44 Q. Somebody said you gave her this house. Is that true? 
Have you any recollection of that? A. 1 might just have hinted 
it to her, but she hasn't got it yet, I don’t think. I don’t think 
she would have it that way, anyway.

“Q. You have no recollection of having deeded to your wife 
the house we are now speaking in? A. No, I may have hinted 
to her, you know, that when 1 drop out of the world that all that 
I own would be hers. There is the only way. Whoever has told 
you that has exaggerated.

“Q. But you have never actually signed any deed? A. No.
44 Q. To her? A. No, not yet. I have signed nothing to 

her yet.
“Q. Nor any deed of the farm? A. But I gave her an under­

standing to this effect, that I would leave all 1 have, or the greater 
part of it, to her anyway after I drop off.

“Q. But, as far as actually deeding it is concerned, you have 
not yet done so? A. Not done it to anybody at all.

“Q. Neither the house nor the farm? A. Nothing whatever.

“Q. Indeed! Coming back to your own money that was in 
the bank at the time you got married, whether it was your own 
or money belonging to John, where is the money now? A. I 
never would mention another party’s money, for fear they would 
think that I would lay claim to it. John’s and mine were separate 
while he was living, and I believe I had ten or twelve thousand 
dollars of my own in the bank.

“Q. In different banks? A. Yes.
44 Q. In Midland? A. Yes, some in each of the three banks.
44 Q. And is that still there? A. I think so. Why shouldn’t 

it hr'.’
44Q. You have not parted with it? A. No.
“Q. Who owns it now? A. Of course, it is mine now.
44Q. You have not given that away to anybody? A. No, 

not at all.
“Q. It was said that you had given it to your wife, is that 

true? A. No (laughs). Who could say that at all? She hasn't 
got a dollar from me yet, the poor creature, but I told her, 1 had 
made hints to her you know, that in case I drop off it would Ik* all 
hers. That is all. Probably that is how that has come out.

“Middleton, J.: It is curious how these stories get around, 
is it not? A. Yes. I never have given the poor little woman- - 
I offered her twenty dollars on a couple of occasions, and she 
declined taking it.

“Mulock, C.J.: Was it you sold the property to Midland and 
got debentures for it? A. 1 think it must have been my brother 
Samuel.

44Q. Well, you did have some del>entures of the Town of 
Midland, did you not? A. I have no knowledge of it.
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“Q. The Town of Midland bought some property, and we are 
told that the Town of Midland, or is it a city, issued debentures, 
or bonds; do you know what bonds are? A. I never signed a 
paper for any municipality in the world or party either.

“Q. Do you remember owning at any time, either in your 
own right or through any of your brothers, any bonds or de­
bentures of the Town of Midland that you are living in? A. I 
believe my brother Samuel did.

“Q. Rut you did not? A. No, never. I never dealt with 
the corporation in my life, never.

“Q. We have been told that when you got married, Mr. Fin­
lay son, a lawyer here, was acting for you as your lawyer, was 
that right? A. I don’t know; I heard them saying he has some 
claim on me.

“Q. No, it is not any claim, but that there was a debenture 
falling due at that time, a debenture issued by the Town of 
Midland; it was one of a number, and that you at one time had 
owned a considerable number of those deljentures going up in 
value to about $13,500?

“Teetzel, J.: Ten debentures at $1,300 each? A. It is 
likely it was my brother John, but I never had any dealings with 
a corporation in my life, only to pay my taxes. Likely it was 
my brother John.

“Mulock, C.J.: Is it your recollection then that you never 
had any debentures of the Town of Midland? A. It is. I never 
had any claim against the corporation.

“Q. A claim either of your own or debentures that might 
have come to you through any of your brothers? A. They 
might have come to me through my brother John.

“Q. Did you ever hear of any coming to you through your 
brother John? A. No.

“Q. Do you remember ever giving any order to have these 
given to your wife? A. Eh?

“Q. Did you ever authorise any one to give these debentures 
over to your wife? A. No, never.

“Q. Or to Mr. Grant? A. No.
“Q. Do you know Mr. Grant, a lawyer here? A. I have 

seen him, that’s all I know about him.
“Q. Is he acting for you? A. I really cannot say.
“Q. Who is your lawyer? A. I have none whatever.
“Q. You have heard of this trouble that is on in the Courts, 

have you not? A. There is a—I have heard something of it
“Q. What do you understand is going on just now? A. What 

is going on? If there is anything going on, they are doing their 
endeavour to pluck me. That is the whole short and long of it. 
I don’t know a pin’s worth about them, or care a damn about 
them. I paid my way and always did from childhood up.
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“Q. Have you any lawyers acting for you new in any cases? 
A. I believe that firm named ( irant & King arc acting for us.

“Q. For us? A. For myself and my wife.
“Q. In what matters? A. Oh, for some—lest some party 

should try to pluck us, I suppose, to prevent that. My gracious, 
I never knew the like, a fellow that never meddled with a soul in 
the whole world.

“Q. That is the way of the world? A. Well, it is, sir, yes.
“Q. When a man gets as much experience as you have got, 

you don’t expect much from the world? A. No, I don’t.
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“Q. Do you recollect once, when the Rev. Mr. Robertson 
came here with your present wife, and you wanted them to leave 
the premises and keep away from the premises? A. No, never. 
I never gave orders to anybody to leave the place or keep away 
from it. My brother John might for all I know, but he, poor 
fellow, I believe, has gone over the mountain.

“Mulock, C.J.: Here is a signature of yours to a piece of 
paper, and I want to see if this is your signature. I will read it to 
you, shall I? A. Do, please1.

“Q. It is dated, ‘Midland, September 28th, ltMKV That 
ail I l >e two years from next September? A. Two years, yes.

“Q. A year ago last September. This is directed to Mr. 
Robert Irwin. That is the co-executor, is it? A. Yes.

“Q. It is worded as follows: ‘You will please take such steps 
by the employment of constables, or otherwise, as may be necessary 
to protect my house and grounds from trespass by one Robertson, 
or otheis.’ Whose signature is that to that? A. It isn’t mine, 
anyway.

“Q. It is not yours? A. No. 1 never signed my name if I 
can’t do it better than that.

“Q. That is not your signature? A. No.
“Q. Did you ever give orders to Mr. Irwin to employ con­

stables or other people to protect your house and property against 
trespass by Robertson? A. Who is Rol>ertson?

“Q. What was your wife’s name? A. Rol»ertson. No, 
never in my life. I never gave an order to any person in all my 
life. My brother John may have done it foi all I know, and he 
is out of the world now, but I never did.

“Q. Rut this paper is signed ‘Michael Fraser’? A. Is it? 
Well, it isn’t mine.

“Q. You never gave an order to anybody to keep them off 
the premises? A. No, never in the wide world. Recause if they 
were trespassing or intruding on me I would keep them off myself 
pretty damn quick.

“Q. A little of the old Irish would come up in you. Do you 
know Mix Weston? A. Mrs. Weston? Yes, 1 do pretty well. 
My little wife knows her far better.

• : . >
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“Q. Where does she live? A. Right across there, that 
brick house across there.

“(2. Did your brother have any mortgage against her, John? 
A. I believe he had. Really, I am not certain. You see, gentle­
men, you know, we have been seven brothers of us and we never 
tried to inquire into each other's affairs whatever, lest the idea 
should get out that we were trying to pilfer or------

“Q. After John died did you ever have any business talk 
with Sirs. Weston about the mortgage that was held against the 
Weston property? A. My gracious, I never opened my lips to 
the woman in my life. She visits once in a while up here, m> 
wife you know, and they have a little chat, but I don't interfen 
in their conversations.

“Q. Do you know what the amount of the mortgage was? 
A. I do not. I never inquired of poor John, never inquired into 
his affairs whatever.

“Q. You never knew what it was? A. No. 1 don't know 
the amount anyway.

“Q. Were you not one of his executors? A. I believe 1 am 
But it is lately, isn’t it? That Irwin up there is one, I believe, 
and I another.

“Q. Did you never make inquiry after John’s death how 
much was owing on that Weston mortgage? A. No, 1 did not. 
I never inquired a whimper about anything belonging to him, 
about any of his affairs.

“Q. Some witnesses in the Court told us that there was about 
$2,500 owing on that Weston mortgage? A. That they owed 
that to John Fraser, is it?

“Q. Yes? A. I know nothing about that, gentlemen.
“Q. Do you know that you are entitled to your brother 

John’s property? A. Of course, I am what is called the heir at 
law, I know.

“Q. Under your brother’s will? A. And my brother who 
lived over there, Samuel.

“Q. Is Samuel living yet? A. I really cannot tell you.
“Q. Where was Samuel living when you last saw him? A. 

Oh, living on that lot over there.
“Q. Near your homestead lot? A. No, more up that way.
“Q. How far from here? A. It would be about a mile from 

here.
“Q. In the township of Tay? A. Yes. It would not In? a 

mile. A little better than half a mile.
“Q. You are not sure about his living there yet? A. I ain 

not certain whether he is living or dead now.
“Q. When did you last see Samuel? A. The last time I saw 

him I guess would be six or eight months.
“Middleton, J.: Samuel was the one that was the Reeve? 

A. Yes, that is the one that used to be Reeve of the Township, 
and he wr& a J.P. too.
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“Mulock, C.J.: They are all dead but you now? A. I 
believe so. That is what I have been told, you know. You know, 
gentlemen, I have been sick myself, and I am not able to move 
around, and the most of my intelligence has come through ac­
quaintance with other parties, inquiring of them.

“Q. Coming back then to Mrs. Weston’s mortgage, do you 
remember telling Mrs. Weston that you were going to forgive 
her that mortgage? A. No. Forgive? No.

“Q. You never did? A. Never in the wide world. Never 
in the wide world. I never darkened the woman’s door, never 
darkened her door, and how could she expect favours of me that 
never received the toss of a straw from one of them?

“Q. It is said she came here to your house one day just after 
John’s death? A. She is here a couple of times a week.

“Q. And that she got from you a pa|nr to Mr. Finlay son to 
make out a release of her mortgage and that you gave it to her? 
A. I heard something of it. I heard it whispered, but I never did.

“Q. You never did? A. Never.
“Q. Is it your intention to collect what is owing on that 

mortgage? A. I don’t know yet.
“Q. You don’t know what you will do? A. No, I hardly 

know.
“Q. Let me tell you what this piece of paper says. Can you 

read that signature there? A. I see Mrs. Weston’s name in it 
and Michael Fraser’s name in it. That is all 1 can read of it.

“Q. Who wrote ‘Michael Fraser’ there? Can you read it at 
all? A. I could not without my glasses.

“Q. Well, I will read it to you. ‘William Finlayson, Esq.’ 
Who is he? A. A lawyer. I have heard of him, but I have no 
acquaintance with him. I never saw him to my knowledge.

“(2. You never saw him? A. 1 think not.
“Q. I mean Mr. Finlayson, a lawyer in Midland? A. Yes, 

Finlayson, I have heard of the name, that there is such a person, 
a lawyer, but I never had the pleasure of his acquaintance or 
seeing him.

“Q. You never saw him at the house here? A. No, never.
“Q. He told us in Toronto that he was in the habit of coming 

to your house. A. (Laughs) I never saw the gentleman at all. 
I know his name well enough. I have heard the name mentioned 
often enough.

“Middleton, J.: Did you give him any cheques? A. Sir?
“Q. Did you give him any money? A. Not to my knowledge, 

I never gave him a dollar.
“Mulock, C.J.: I want to read this paper to you ami see 

what you say about it? A. If you please.
“Q. ‘William Finlayson, Esq. September 8th, 1909. I wish 

you to make out a release of the Weston mortgage.’ Signed, 
'Michael Fraser.’ A. I never signed a paper for her. A damn 
old----- old stink.
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“Q. You never signed that? A. No.
“Q. We were told that that was in your handwriting? A. It 

is not my writing.
“Q. That the body of that is in your writing? A. No, no, 

it is not my writing.
“Q. None of it is your writing? A. No.
(The document referred to is exhibit 12.)
“ Q. At all events did you ever intend to give up your mortgage 

against Mrs. Weston? A. No, never. I had nothing to do with 
it. The mortgage belonged to my brother John. It was he that 
took the mortgage. The woman comes to our place once or 
twice a week.

“Q. See if you cannot remember having met Mr. Finlayson 
some time. I want to try and refresh your memory, if 1 can. 
I have now in my hand a cheque on the Bank of British North 
America, and there is a signature at the bottom of it, ‘Michael 
Fraser.’ Tell me, is that your signature? A. Ah, it is nut. 
I never signed anything for anybody. Damn impostors, they 
ought to be sent to hell, the buggers, for all I know about the 
damn crew.

“Q. Let me tell you what this cheque says. You had better 
know what they have got your signature to? A. I suppose it is 
trying to cheat me out of some money.

“Q. I don’t know what it is for, you can explain it perhaps. 
A. I cannot. I know nothing about it. I have no dealings 
with any of the people around here at all. Didn't want to know 
them.

“Q. This cheque is dated September 28th, 1909. A. I have 
no knowledge of it.

“Q. That is a short time after your brother John died, lie 
died in August, 1909, didn’t he? This is the way it reads: ‘Pay 
to W. Finlayson, or order, $1,000, a gift to Miss Catherine Mc­
Cormick.’ From Michael Fraser? A. He is an impostor, (iod 
damn the damn son of a bitch—that there should be such damn 
scoundrels in the world.

“Middleton, J.: What we are here for is to see whether any 
of these people are putting up any frauds upon you? A. 1 hardly 
know that mother McCormick at all.

“Mulock, C.J.: Miss McCormick? A. Miss, I know, but 1 
call her mother. She is old enough to be a mother.

“Q. At all events here is a cheque which is a gift from you to 
her of 81,000. Did you ever give her $1,000? A. No, not a 
red cent did I give her.

“Q. Well, there is a cheque for $1,000 of your money gone 
to her. A. Well, who will give it to her? Will the bank give it 
to her? The bank will have to be at the loss of it. For I won t.

“Middleton, J.: The bank gave it to her. A. Did they?
“Mulock, C.J.: Yes, the cheque was cashed and the money
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drawn. A. Well, my gracious, did any one ever sec such a damn 
infernal country as this?

“Q. Thei here is another cheque of the same date and signed, 
‘Michael Fraser’? A. Michael Fraser never signed anything 
for anybody.

“Q. Wait until you hear this one. A. He signed a cheque 
for himself, his own cheques; that is all the cheques he ever signed.

“Q. This is another cheque on the Bank of British North 
America, and it is, ‘Pay to W. Finlavson $3,000, a gift to R. Mc­
Cormick.’ Did you ever give R. McCormick $3,000? A. That 
is a fellow named Richard? No, never, I would kick the fellow’s 
backside first ; damn it, I am sorry I didn’t do it when I had him 
here. Since I came up into this house, I was out in the field there, 
and he was tossing things around like the mischief and swearing 
like a trooper. I came up and I laid hold of him, and, ‘Come 
sir,’ says I, ‘Out of this!’ I am sorry I didn’t kick the guts out 
of the bugger.

“Q. Sit down. Do you know that this $3,000 is gone? A. It 
is gone? And who has paid it? I didn't pay it. I gave no order 
to pay it.

“Q. The bank has paid it. A. Well, let the bank lose it. 
I am not going to lose it.

“Middleton, J.: It is about time some one should get after 
the bank, is it not, to make them put the money back?

“Mulock, C.J.: The money must be put back? A. That is 
so. I never gave an order to anybody for money in all my days.

“Q. Do you know Dr. McGill? A. No, I don’t know him. 
No, I l>elieve my brother had him a couple of times, attending 
him. I don't know him.

“Q. Did he ever attend you as a doctor? A. Not to my 
knowledge. Once I believe 1 went to his office. That is all I 
know about him.

“Q. He says you signed a cheque to him for $1,000? A. He 
is an infernal liar, and I will tell him to his teeth, the bugger; 
an infernal god damn liar. Damn it, is this Canada getting------

“Q. Well, he has not got his money? A. Is this Canada 
getting to be such a devil of a country as this?

“(2- He has not got the money yet? A. Well, I never signed 
anything for him. I am sorry, gentlemen, to create such a dis­
turbance in your ears.

“Middleton, J.: If they are robbing you, you ought to 
create some disturbance.

“Mulock, C.J.: If people are plundering you, you have a 
right to be indignant. A. Of course I have, sir, that is so. I 
never signed anything for anybody. I pay my lawful debts as 
soon as they are asked of me.

“Q. Here is another cheque to H. R. McGill for $125 on the
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Bank of Hamilton. Did you ever give him that cheque? A. No, 
never. No, never.

“Q. Here is a cheque to Margaret Fraser for 82,998.11? 
A. Margaret Fraser? Who is she?

"Q. That is for you to say? A. Margaret Fraser? I believe 
I am married—but I don’t know whether that is her name or not.

“Q. Supposing you are married, and supposing that is the 
name of your wife, do you remember ever giving her a cheque for 
82,998.41, or thereabouts? A. No, never gave a cheque to'a 
female, whether the wife’s sister or mother, in all my days. No, 
never.

“Q. Look at that cheque and tell me if you know whose sig­
nature that is? A. I want my glasses, please. I nearly drew 
the last amount in the Bank of Hamilton when I lived outside, 
before I came in here.

“Q. What do you mean by before you came in here? A. To 
live in this place. Of course, we lived outside. (His spectacles 
having been handed to Mr. Fraser.) You want to know whether 
that is my signature or not?

“Q. Yes? A. No, that is not mine. That is a fraud.
“(). You say before you came from the country to live in 

Midland you drew out all your money, out of the Bank of Hamil­
ton, did you? A. The greater part of it. I believe I only left 
about 8800 in it.

“Q. And what became of that? A. I suppose it is remaining 
in it yet, if the bank is anyways solvent.

“Q. Oh, the bank is all right, it is a good bank? A. I believe 
so, yes, and I left it there.

“Q. This cheque for 82,998.41 that the banks say you signed, 
you say you did not sign? A. No, I never signed it, no, never.

“Q. Do you remember ever agreeing to give Margaret Fraser 
that amount? A. Eh?

“Q. Do you remember telling Margaret Fraser that she 
could have that money? A. No.

"Q. Or that she could draw it out? A. Who is that, Margaret 
Fraser?

“Q. You say you have married a woman named Margaret? 
A. I am married to—I really believe that is her name, Margaret; 
but I never made a promise for anybody.

“Q. Then you did not give her that? A. No, I told my wife 
that if I dropped out of the world that she would be the principal 
possessor of all I owned, yes.

“Q. Well, do you know whose signature that is? There is 
another cheque on another bank, the Bank of British North 
America. I will read it to you if you like? A. This is more 
like my writing than any other part of it, but it is not mine.

“Q. It is not yours? A. No.
“Q. What I am shewing to you now, Mr. Fraser, is another
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cheque dated the 14th February, 1010, for another sum of money, 
namely, $2,536.45? A. Who is that to?

“Q. Well, that cheque purports to he signed by you and 
payable to yourself, and your name is on the back of it, and it is 
said that you signed that cheque and put your name on the back 
of it, and gave it to your wife to draw the money for herself. 
Is that true? A. I don’t think it. I have no knowledge of it.

“Q. No knowledge of it? A. No. No knowledge of it 
whatever. •

“(2. Where ought your money to be that was in the Rank of 
British North America when you got married, where ought it to 
bo now? A. I suppose they have some of it in each of the banks.

“Q. In whose name? A. In my own name.
“Q. You have not given away that money? A. No.
“Q. Any of this money? A. No, none whatever.
“Q. I have some other little things 1 want to ask you about? 

A. I never thought there was such damn ‘heats in this Ontario.

“Q. Do you know what property you own behind John's 
property, these two lots in Midland? A. Yes, I think I do. I 
can't give it just on the moment.

“Q. Have you ever sold any of the land that you owned in 
Midland since John died? A. No, not a perch since John died. 
I have not sold a perch of land since John Fraser died.

“Q. Did you sell Dr. McGill any land before John died? 
A. No, I don’t know' anything about McGill at all. Never saw 
him that I know’ of.

“Q. Dr. McGill says lie got a deed from you of a piece of land 
at a price of $500, and that he did not pay the money, but the 
$500 went on account of moneys owing to him by John and by 
you? A. Oh, gracious, he is a damned impostor, and I will tell 
him to his teeth and probably kick him, too, or he kick me, one 
or the other. By heavens, I won’t be bullied in this style.

“Q. Supposing he produces a deed signed by you for that 
piece of land for $500 consideration, what do you say to that 
deed? A. I say it is a cheat, it is a forgery.

“Q. Supposing Finlavson says he came here to your house 
and drew that deed by your instructions, what do you say to that? 
A. I will tell him he is lying. I will tell him he is a liar, damn him, 
to his teeth, and he may knock me down if he is able, tin* bugger. 
Do the damn whelps think men are mice that they can impose 
on them this way?

“Q. Did you ever have any business dealings with Dr. McGill? 
A. 1 don’t know' the gentleman. I Mieve my brother John 
went to him to consult him a couple of times.

“Q. Who is your doctor now? A. Raikes is our principal 
doctor; I wouldn’t give him for all the doctors and lawyers in 
Midland.
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“Q. There were some papers of yours in Mr. Finlayaon's 
office once, were there not? A. I don't know that I ever placed 
any papers there. 1 never had anything to do with Finlays.in. 
My brother Samuel might and John might for all I know. And 
the name Fraser might be to them.

“(j. Here is a paper signed Michael Fraser. 1 will read it to 
you, shall 1? A. Do, please. Let me look at it first.

“ (J. Do you think that is your signature? A. No, the writing 
is not mine. It does not belong to me at all. I have a horror of 
scribbling on paper or sending documents to anybody.

“Q. Shall I read it to you? A. Do, please.
“Q. ‘Midland, April 21st, 1910. Mr. Finlayson. Dear Sir: 

Kindly give my wife any of my papers that she may ask you fur, 
and oblige, yours very truly, Michael Fraser.” What do you 
say to that? A. What is it dated?

“Q. It is dated a year ago last April. This is May. A. V ell, 
I had no wife a year ago last April.

“Q. When did you get married, how long arc you married? 
A. It is now, 1 am married on the 13th January, 1910.

“Q. Well, this is dated April. 1910. A. Well, it is a forgery.
“Q. That is three months after you were married. If you 

were married in January, you were married in April, that is. you 
had a wife in April. Well, no matter. Did you ever give your 
wife instructions to go to Mr. Finlayson to get any of your papers? 
A. Never.

“Q. Very well, that will do. A. Never in the world. The 
woman is truthful. She will deny it. She will acknowledge 
everything that I did for her. 1 never gave her an order for any­
thing. And if she is acting that way—treacherously that way— 
she is a damn scoundrel. Damn it, did you ever know such a 
thing, the spawn of a damn Irish navvy? I could kick the guts 
into them or out of them, when I have them in my power.

“Q. Did you have a mortgage against a man named Smith? 
A. What is his Christian name?

“Q. It is that Smith that used to be around your house here? 
A. No, I have no mortgage. My brother John might, for all 
I know.

“ Q. Did you have a mortgage against a man named Johnston? 
A. No.

“Tectzcl, J.: Smith's name is William Smith. A. What 
countryman is he?

"Q. The man who was about your place here a year or so ago? 
A. My brother John might, but I never had a mortgage against 
a soul in my life.

“Muluck, C.J.: I want to find out what become of the in­
ventory to John's estate. Mr. Finlayson made out a list of the 
things belonging to the estate of John, and he says he gave it to
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your wife. If he did, do you know what became of it? A. Prob­
ably he did. I don't know a pin’s worth about it. That is the 
first I heard of it. I will inquire of the little wifie and know 
whether she did or not. Know whether she is truthful 09 not, 
and if she is not truthful I will think the less of her. I never 
heard that he gave it to any person in the world.

“Q. Are you aware that she got a good deal of money out of 
your bank accounts? A. No, I am not.

“Q. And got it into her own name? A. 1 don’t know a pin's 
worth about it. I fancy I gave her an order for some money 
one time.

“Q. You did? A. Yes.
“Q. What was that order? A. 1 really don't know. My 

memory latterly—I am badly getting rent about things.
1 hardly care how they go.

“Q. What was she to do with any money she got from you, 
was it for the house, tin; expenses? A. Partly for the house, and 
partly to give herself an odd new dress. Because I know the sex 
is fond of dress.

“Q. About how much was that order for? A. I really 
don’t know.

“Q. About how much money? A. I don’t know. I cannot 
tell you, sir.

“Q. Was it for as much as $100? A. I don’t think it.
“Q. Was it for thousands? A. Oh, no. 1 would look a 

good while before I would give her thousands. I might give her 
a hundred and would not grudge it to her.

“Q. Do you say you never gave her an order for as much as 
a thousand? A. No, not for a hundred either.

“Q. At no time? A. No, 1 asked the little wifie here a few 
days ago if she would accept a little money, and she would not. 
Declined it. Said she had enough in her pockets.

“Q. Do you know whether or not you have made a deed of 
this house to your wife? Who owns this house? A. It belongs 
to me.

“Q. Not to your wife? A. No.
“Q. You have never made a deed of it to hcr? A. 1 have 

not, but I told her I would give it to her and all the land around 
it, too.

“Q. When were you to give it to her? A. As soon as I kicked 
the bucket.

“Q. You mean you would give it to her by will? A. Yes, 
by will.

“Q. But do you say you have never given it to her by a deed? 
A. No, never.

“Q. It is your property yet? A. Yes, I never gave it to 
anybody yet. It is my own. I have my clutches on it yet.

“Q. Did you ever make any will? A. Never.
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“Q. You have never made a will yet? A. Never, I have 
a horror of them tilings. It is next to going to die, to kiek the 
bucket.

“Q. We have been told that when John was alive you made 
two wills, before John died. Did you? A. No, never.

“Q. And that after John died and before you got married 
you made another will? A. No, never. Never made a will 
in my life. They are fabricators and mischief-makers that say 
so.

“Q. We arc told that since you are married you have made 
still another will? A. I have not made a will in all my life yet.

“Q. You have not made a will at any time? A. No, never 
intend to. My gracious, what trouble they are taking about 
people.

“Teetzel, J.: Which church do you belong to, Mr. Fraser? 
A. The Church of England.

“Q. Who is your minister? A. Up here?
“Q. Yes? A. Mr. Hanna.
“Q. He visits you, I suppose, does he? A. Once in a while.
“(j. A pretty fine man, is he not? A. 1 believe he is, yes.
“(j. A splendid man? A. Yes. Our minister in the old 

country was the Rev. Henry Stewart. He was over six feet high, 
and he had three children, three little girls.
I* “(2. What minister married you? A. It was the ltcv. Mr. 
Robertson.

“(2. Any other minister with him? A. No, he did it himself.
“Middleton, J.: Who were in the house when you were 

married? A. I really forget who they were now. Some friends 
of ours—some of my brother’s.

“Teetzel, J.: Which one of your brothers was present at 
your marriage? A. John was there.

“Q. Who was your best man? A. I really don’t know.
“Q. Was Samuel there? A. No, I believe Samuel was not 

living at this time. I am not positive, you know.
“Q. Any of your sisters at the wedding? A. Sisters? Never 

had a sister in my life. Her brains were knocked out in her 
eighth year on the door-step.

“Q. You said you were engaged only a short time before 
you were married—how long were you engaged before you were 
married? A. Probably ten or twelve days.

“Q. You have no family, I suppose? A. No. We are only 
about 12 or 14 months merried.

“Q. You have hopes, then, yet? A. That is so, yes. My 
hopes are bright. V. ould you take a taste of whisky, gentlemen?

“Mulock, C.J.: Thank you, no, I won't. I don’t know 
about these other gentlemen. A. We have some in the house, 
I believe, if I could only find it.
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Mulock, C.J.: I spoke to you a little while ago, Mr. Fraser, 
about a cheque on the Rank of Hamilton for 82,998.41? A. Yes.

“Q. This is a cheque I am now shewing you. A. And who 
is the author of that?

“Q. Well, it pretends to be signed by you? A. I haven’t 
had that amount in the Rank of Hamilton.

“Q. Then, later on, the Rank of Hamilton statement shews 
another cheque drawn against your account for 83,018.70? 
A. And who is the author of that?

“Q. The cheque is not here, but the bank claims that you 
drew a cheque for that amount and gave it to somebody is that 
true? A. No, it is a lie. It is hell’s own lie, concocted by 
Beelzebub.

“Q. It is contended that that cheque was given to Margaret 
Fraser? A. Margaret Fraser, and who is she?

“Q. Your wife, I expect? A. Well, what is the date of it?
“(J. February 14th, 1010. A year ago last February. Did 

you ever give to your wife that cheque? A. No, never. I never 
gave her a cheque in my life. Never. 1000 and how much?

“Q. 1910.”
All of which is a hopeless muddle of inaccuracies upon vital 

questions affecting the man’s capability in the management of 
his own affairs, shewing without any room for doubt, 1 would 
have thought, his utter incapability.

So, also, I cannot but find that such incapability was caused 
by unsoundness of mind.

Rut it is said, in effect, that, if that be so, the Divisional 
Court had no right to find it out; a contention which, in my 
opinion, has nothing in law, or in reason, to support it.

If the case were one of ordinary litigation, between adverse 
litigants, confined to their strictest rights, I would have no doubt 
that the Divisional Court acted well within its power, and indeed 
was in duty bound to obtain the additional light thrown upon the 
case by the additional evidence, adduced lieforc it, when the case 
appeared to be so incomplete as it was, without it. The taking 
of additional evidence, even in such cases, is expressly authorised 
by legislation, and is not even an uncommon practice in this ( ourt. 
It is the duty of the Judges to find the real truth of the matters 
in controversy. The power expressly conferred upon ap]>ellute 
Courts is “full discretionary power to receive further evidence 
on questions of fact;” a power which, of course, must be exercised 
so as not to be made the means of doing an injustice to any party 
to the litigation, but only a means of elucidating the truth ; but 
also a discretionary power which ought not to Ik* interfered with 
by an appellate Court. Rut this ease is one of an entirely different 
character—under the Lunacy Act—in which it is the duty of the 
Court, acting in the place of His Majesty, to find out the state 
of the supposed lunatic’s mind; and I can have no manner of
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doubt that the Divisional Court rightly exercised a power which 
it had, and wisely performed a duty, in receiving the additional 
evidence: and I can find no excuse for any other court deli­
berately closing its eyes to the truth revealed in the Divisional 
Court : nor any excuse for treating this as ordinary litigation 
between adverse parties, which it obviously is not; nor for failing 
to appreciate the fact that the additional conclusive evidence conic- 
from the man’s own mouth, and must lie admitted as evidence 
whenever and wherever the question of Ilia mental capabilities 
has to be determined.

Then it is said that, if that be so as to the evidence, the Divi­
sional t ourt hud no power to hold the examination of the sup|x>s<sl 
lunatic. But, again, why not? The High Court of Justice arts, 
as 1 have said, in the place of the King as parens palria; legislation 
requires that the supjiosed lunatic shall lie produced and examined 
at the trial of the issue unless the Court otherwise directs; the 
sup|Mised lunatic was seen and examined by the trial Judo 
seeing and hearing him has always, in legislation as well us is 
practice, been deemed a thing of great importance; in some cases 
an ap|H id might be a useless proceeding unless the appellate ( 'ourt 
could have also the advantage of seeing and hearing the supposed 
lunatic; if it had not exercised that power, in this case, the most 
weighty of the whole evidence would lie wanting, the truth would 
not have lieen elucidated as it has been; it cannot be doubted, I 
think, that, even if the case were one between adverse litigants, 
standing upon their strictest rights, the Divisional Court would 
have hud power to have compelled him to attend, and to have 
examined him upon oath, before it; but they chose, in his ease and 
for his benefit, just as the trial Judge did, to see and to converse 
with him in his own house; and, above all, there was the power 
of His Majesty over the persons and estates of persons of unsound 
mind, now existing in the High Court, under which that Court 
might, even if the finding u|*m the issue stood, exercise its juris­
diction, at a later date, upon further evidence, without requiring 
that the proceedings be taken anew. The fart that the power 
of the Court may be exercised by a Judge in Chambers docs not 
derogate from the power of the Court; nor eon 1 think that the 
“revised" Lunacy Act was intended to, or does, substantially 
change the power or duty of the Court under the earlier enact­
ments intended to be embodied in it, but rather to simplify the 
procedure in exercising such power and duty. Interesting in­
stances of examinations of a like rharaeter will lie found in such 
eases as In rc Camming (1852), 1 DeC>. M. & (I. 537; In re llrnlge 
(1841), 1 Cr. & I’ll. 338, 347; and In re (Hlehrixt, |1!)07| 1 Ch. I 
The Indian case so much relied iqwm by Mr. Watson is not at all 
applicable; it was a ease between adverse: litigants, in which the 
Court undertook to determine the question of fact really upon 
their own evidence, instead of upon that adduced at the trial.

__
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Many cases have been referred to; but, as the <|iicstion is one 
of fact only, and no two easvs can 1m* <|uit<* alike, in their facts,
they cannot have authoritative effect ; and indeed some of them 1912

may be misleading if applied to this case, such, for instance, as 
those between adverse litigants determining questions as to the 
validity of wills and of contracts; for no such question arises in this
matter, nor will anything done in it conclude anv such question; J -Mrrrdlth. 4.A. 

iiliutiiiing)that which is in < ion is. whether the supposed lunatic is, by 
reason of unsoundm of mind, so incapable of managing himself 
or his affairs that they or he ought to be managed by a committee 
appointed by the High Court, under the power conferred upon it 
by the statute; and, as 1 have already intimated, I cannot under­
stand how any reasonable and conscientious person could now 
say, in view of the revelations made in the proceedings in the 
Divisional Court, that he is not so incapable.

It may be said, and truly said, that many a person more un­
sound in mind, and less able to manage his or her affairs than the 
supposed lunatic, is permitted to depart this life without having 
been declared of unsound mind; and rightly so, because there was 
no need of any such precaution, because such lunatics were 
surrounded by those who were willing and able to protect them 
and their property, not left alone in the world subject to the wiles 
of those who were willing to stoop very low to conquer the man’s 
money, and so eager for it that all that could be made available 
was speedily extracted from him and in such a manner that he is 
now unaware of having parted with any of it, and is incensed at 
the thought of it.

Another question of some importance also arises in this case, 
and one upon which it is projier to express my opinion, though, as 
I have already intimated, the order in question should be sustained 
without any aid from it. That question is as to the effect upon 
this case of the recent enactment (1 Geo. V. eh. 20) which more 
broadly defines the meaning of unsoundness of mind under the 
Lunacy Act; it was passed on the 24th March. 1911, and provides, 
among other things (see. 1), that “the powers and provisions of 
the Lunacy Act, relating to management and administration 
shall apply to every |M*rson not declared to be a lunatic with regard 
to whom it is proved, to the satisfaction of the Court, that he is, 
through mental infirmity, arising from disease, age, or other 
cause, or by reason of habitual drunkenness or the ust* of drugs, 
incapable of managing his affairs." The additional evidence was 
taken, the supposed lunatic examined, and the order in appeal 
made, by the Divisional Court, after the passing of this enactment. 
The appellant’s contention is, that the provisions should not 
be applied to the case. If the strict rights of adverse litigants 
were in question, it might be that that contention would raise 
an arguable point, but in which there would la* at least a good 
deal to be said against it, as the ease of Quitter v. Maplcnun, 9
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0NT- Q.B.D. 672, shews; in that case, the enactment there in question
Q ^ was passed after the judgment at the trial and before the hearing
1912 of the appeal, just as in this case, and that case was one between
----  adverse litigants relying upon their strict legal rights; yet it was

Fihseb held that the enactment was retrospective, and, though passed
-— after the judgment appealed against was made, the Court of

Meredith,j.a. Appeal had power, ami ought, to give effect to it. How very
1' much more so should that be in this case, in which the inquiry

is made in the interests of the supposed lunatic and of the public 
only; if, for any of the reasons set out in the enactment, he i- 
incapable of managing himself or his person, what excuse could 
be given for declining to give effect to the enactment; what 
excuse for introducing almost barbarous technicality; for com­
pelling the parties to march down the hill merely to march up 
again at such a great loss in law costs? Having regard to the 
character and purpose of these proceedings, and having regard to 
the nature and extent of the jurisdiction of the High Court, it 
would, in my opinion, be quite an inexcusable practice for that 
Court to refuse to give effect to the later enactment merely heenu-r 
these proem lings were begun before it was passed. If the man 
need protection of his property, as he unquestionably does, it 
assuredly ought to be given if either enactment authorises it.

These observations apply equally to a new trial. What object 
can there be in that, with the man's own evidence of his 
incapability, in his conversation with the Judges, ever ready to 
conclusively prove his incapacity?

An application was made for leave to file affidavits, of some 
of the medical gentlemen who have given their evidence at the 
trial in favour of the man’s soundness of mind, and of others, to the 
effect that the examination made by the Judges did not afford a 
fair test; that, as I understand it, the answers given were given 
when the man was tired, the examination was had under not 
sufficiently favourable circumstance, etc.; but do these gentlemen 
think a man’s capacity is to be judged only by his words and acts 
when at his best; that in business matters he cannot be dealt 
with and advantage taken of him when not at his best? His 
best, and his worst, must be taken into consideration; and, as to 
the fairness of the examinations, I can have no manner of doubt 
that the learned Judges who were present at it arc very much 
better judges of that than party witnesses who were not present: 
and it may be pointed out that the man’s incapacity was shewn 
at the very outset of the examination, in his evidence as to the 
deed of the farm to his wife. Gentlemen of the medical profession 
are not, generally speaking, considered the most competent in 
business matters; nor can I think that, without the least experi­
ence with a man in business matters, they are anything like as 
competent, as a rule, to speak as to the man's business capacity, 
as the every day business man, learned or unlearned, who has
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had such advantages, in such a case as this; and, I cannot but 
think, the affidavits intrinsically prove this. I vet me give an 
instance; taking the affidavit which comes first to my hand, in 
which it is said, “I verily believe, from what 1 know of him, 
that he would regard further examinations by s, on the
occasion referred to, as a meddlesome interference with his business 
affairs and private rights, and this, 1 believe, would account largely 
for his not answering according to tht* fact:” that is to say, 
this learned gentleman believes that a man of sound mind and 
capable of managing his business affairs, knowing that the question 
of his capabilities in that respect was the subject of litigation, 
and that the Judges who were to determine the question, ami to 
declare, in the most binding manner, whether he was or was not 
capable of managing his affairs, and if not to take the manage­
ment of them out of his hands and commit it to others, and had 
come from Toronto to his house for the punaise of judging for 
themselves of his capability, would consider their action meddle­
some interference and give untrue answers to them, as if desirous 
of being < led an si incapable; the logic, the plainest common sense 
of the thing, is surely against such an extraordinary belief; if that 
is the way the man would take to advance his interests in his 
other business affairs, to say the least of it, they could hardly be 
successful: indeed can any one but say that, if this medical gent Us­
man's belief is true, it is pretty strong evidence of the man's in­
capacity? In view of such things as this, things which are not 
confined to this affidavit, there is at least some excuse for repenting 
the observations of Lord Shaftesbury upon his examination before 
a Royal Commission in the year 1859: “ For my own part 1 do not 
hesitate to say, from a long experience, that, putting aside all its 
complications with bodily disorder, the mere judgment of the fact 
whether a man is in a state of unsound mind and incapable of 
managing his own affairs and going about the world, requires no 
medical knowledge. My firm belief is that a layman, acquainted 
with the world and mankind, can give not only as good an opinion 
but a better opinion than all the medical men put together.” In 
this case, as is usual, the medical men are not all together, but 
are pretty equally divided in opinion, against one another.

I well rememlier a case in which the question was whether the 
father of a child had sufficient mental power to be intrusted with 
her care. A member of the medical profession, whose probity, 
ability, and sportmanship were known and admired throughout 
Western Ontario, had made an affidavit of the man's fitness; 
the man also had made an affidavit, and he was suhptrnaed for 
cross-examin it ion, and the medical gentleman was also subpamaed, 
and attended. The examination went on smoothly for some time, 
hut after that signs of weakness began to creep in, and soon it 
became apparent that the man’s mental control was greatly im­
paired; without waiting to lie asked a question, without any
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ONT. sort of attempt to bolster up his former opinion, the gentleman
C. A.
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rose and asked leave to withdraw his affidavit, saying he was con­
vinced that he had made a mistake, and desired to say, if it would

Rb
be of any use to the Court, that he now thought the man in­
capable; though there was no more to shew it in that case than 
there is in the examination of the supposed lunatic in this case.

Mrmtlth, J. A. 
Mleertitlngl

All professional men are not partisans in giving evidence.
I would allow the affidavits to be filed for what they are worth. 

And would dismiss the appeal.

New trial ordered; Meredith, J.A., dissenting.

QUE. ZIMMERMAN v. CANADIAN PACIFIC R. CO.

C. R.
1912

Quebec Court of Review, Dovùlnon, C.J., Archibald, and (Ireenahield», JJ. 
December 14, 1912.

Dec. 14. 1. Carrier* (8 NI I)3—110)—Wrongful delivery—Liability to con
SIGNOR AFTER INSTRUCTIONS TO RETURN GOODS.

Where n *hinpvr entrusts goods to a carrier for delivery to a 
consignee a ml the consignee refuses to accept the goods and on being 
informed thereof by the carrier, the shipper acquiesces in such refusal 
and instructs the carrier to return the goods immediately, the carrier 
is responsible for the value of such goods if he deliver them to another 
party, even if he does s.» on the consignee's order presented by a third 
party who holds himself out us the shipper's agent.

Statement This was an action to recover the value of goods entrusted 
to the defendant for delivery at Winnipeg. The action was 
dismissed by the Superior Court, Laurendeau, J., on December 
14th, 1910. The plaintiff inscribed in Review.

The appeal was allowed.
If. Wein/icld, for plaintiff, appellant.
A. Ii. Holden, K.C., for defendant, respondent.

Archibald. J.
The judgment of the Court was delivered by
Archibald, J. :—This is an appeal from a judgment dis­

missing plaintiff’s action. The circumstances r. the case were 
that Zimmerman, a merchant in Montreal, sold to a man named 
Ilandel, in Winnipeg, Manitoba, a bill of goods and shipped 
them over the defendant’s railway to Winnipeg. Upon arrival 
at Winnipeg, the defendant sent the goods by its carrier to s; id 
Handel, but Handel refused acceptance. The defendant’s office 
in Winnipeg evidently communicated to its office in Montreal 
the fact of the refusal of Handel to accept. About a week or 
ten days after Handel refused to accept, the defendant’s office 
at Montreal notified the plaintiff of such refusal and asked for 
instructions as to what was to be done with the goods. Plain­
tiff claims that, within two days after that letter, he communi­
cated to defendant’s office in Montreal instructions to ship the
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goods back to Montreal. Defendant, however, does not admit 
that these instructions were given so early as the plaintiff 
claims. Just two weeks after the date of the defendant’s let­
ter to plaintiff informing plaintiff of the refusal of the goods 
by Handel, one Aronson, of Winnipeg, came to the defendant’s 
office in Winnipeg, where the goods still were, and told them 
that he was the plaintiff’s agent and wished to receive delivery 
of those goods for the plaintiff. He produced at the same time 
a card signed by Handel, the consignee of the goods, in which 
Handel instructed the defendant to deliver the goods to Aron­
son.

Aronson was not the plaintiff’s agent, and Aronson con­
verted the goods to his own use. Plaintiff, thereupon, sued the 
defendant for the value of the goods, alleging that they had de­
livered them, not to the consignee, but to another person.

The defendant originally pleaded that it had delivered the 
goods to the consignee or his agent, treating Aronson, to whom 
the goods actually were delivered, as the agent of the consignee 
Handel. Subsequently, after the proof was made, defendant 
moved to amend its plea by claiming that the defendant had 
delivered the goods to the plaintiff’s agent or to a person, who, 
they had reason to believe, was the plaintiff’s agent.

The questions of law which arise in the case appear to me 
to be without difficulty. One question was asked and some im­
portance was laid upon it at the argument. Counsel contended 
that, when the consignee had once refused to take delivery of 
the goods in completion of his contract of purchase from the 
plaintiff, that bare refusal resiliated the sale, and that he could 
not, subsequently, withdraw his refusal and consent to accept 
the goods. It was said that authority could be adduced to sup­
port an affirmative answer to that question. No such author­
ity was produced. The point appears to me to be one which 
arises out of elementary notions of contract. Every contract 
presumes an agreement upon every essential element of the con­
tract between the parties to it, and when a contract is once 
completed, one party to it cannot resiliate it without the con­
sent of the other party, so that a mere refusal of a purchaser to 
take the goods which he has bought, does not set aside the con­
tract of sale. The vendor might compel the purchaser to pay 
for the goods, notwithstanding such refusal, provided he could 
make the necessary proof. On the other hand, it is just as clear 
that, if both parties consent to the résiliation of the contract, 
the contract is set aside, and it would not be open after that for 
one of them to change his mind and to contend that the other 
was still obliged to conform to the contract.

If a merchant, for example, sells goods to an individual and 
delivers them, say, in the same city, and the purchaser refuses

QUE

Canadian 

n. co.c



18 D.LR

acceptance and the goods are brought back into the merchant’s 
possession, the merchant accepts them as his property, the sale 
is at. an end, and neither party can subsequently force its exe­
cution.

In the present ease, there is no doubt upon the evidence of 
either party, that, at least one day before the actual delivery of 
the goods in Winnipeg to Aronson, the plaintiff, vendor of the 
goods, had acquiesced in the refusal of the goods by Handel and 
had instructed the defendant to return the goods to him at Mon­
treal. But, perhaps, that fact was unknown to the office of the 
defendant in Winnipeg when the goods were actually delivered. 
It seems io me clear that, if it is proved that, after the notifi­
cation by the defendant to the plaintiff that the goods had been 
refused by the consignee in Winnipeg, the plaintiff had ac­
quiesced in that refusal and had instructed the defendant to 
return the goods to him at a time when the office of the defen­
dant. at Montreal could have notified its office in Winnipeg of 
the plaintiff’s action—that no subsequent delivery of the goods 
to the consignee could avail as a good delivery under the bill of 
lading.

I think that defendant’s office at Mont mil would be obliged 
to write promptly to its office in Winnipeg conveying the in­
structions of the plaintiff for the disposal of the goods.

But it is argued that these goods were delivered on a writ­
ten order of the consignee. As I have just stated, that written 
order could not avail if the contract of purchase and sale had 
been put an end to. The consignee had no longer anything to 
do with it.

But take the ease where the office at Winnipeg did not know 
of the acceptance by the plaintiff of Handel’s refusal, and sup­
posing that defendant had the right still to deliver to Handel, 
was the delivery niton an order given by Handel a good delivery 
such as to comply with the obligations assumed by the defend­
ant when it issued its bill of lading?

Handel was the purchaser of these goods. The defendant 
knew that fact, and that the goods were transported upon an 
invoice and hill of lading in the ordinary way between vendor 
and purchaser. Handel says: “I am not purchaser and I will 
not accept the goods as purchased. But Mr. Aronson is the 
agent of the plaintiff, agent of the seller; go and give them to 
him.” and the defendant did as directed. Supposing it to turn 
out, as it did turn out in this case, that Aronson was not the 
agent of the plaintiff, but was a dishonest man, who subsequent­
ly converted the goods to his own use, all of which happened in 
this ease, is it possible to contend that the defendant woidd 
have made a good delivery under the hill of lading? But defen­
dants say: ‘‘We had the written order of the consignee to de-
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liver to Aronson ; we were justified in supposing that Handel 
! .id withdrawn his refusal to accept the goods, and had himself 
disposed of the goods to Aronson, and that his written instruc­
tions were simply a mode of avoiding two deliveries.”

If, as I said before, the defendant had good reason to believe 
that, and if they had not already been properly notified of the 
cessation of the contract as above referred to, very likely they 
would be entitled to succeed. But is that the ease! Did the 
defendant, in making delivery, intend to deliver those goods to 
the consignee in accordance with the intention of the bill of lad­
ing—that is to say. deliver them to Handel as the purchaser of 
the goods. It appears to me that they did not, for one minute, 
treat the written order of Handel for the delivery in that way. 
That order was brought to them by Aronson, who was far from 
pretending that he was in the rights of Handel as purchaser of 
these goods, claiming, on the other hand, that he was the agent 
of the plaintiff and was receiving the goods as such; and the 
evidence of defendant’s servants, who were connected with the 
delivery of the goods, makes it plainly evident that they sup­
posed that, in the delivery of the goods, there was no question 
of the withdrawal of the refusal of Handel to accept, but they 
thought they would deliver the goods to the plaintiff’s agent 
for such future disposal of them as plaintiff might direct.

That is in accordance with the evidence of Handel, who de­
clares that he had no intention whatever of withdrawing his 
refusal to accept; that he gave that order for the delivery of 
the goods because he supposed that Aronson was the plain- 
tiffv> agent, not because he bail any intention of accepting the 
g(K)ds himself after having refused them.

It is said—if Handel gives instructions to the company for 
the delivery of the goods to Aronson, which instructions were 
contrary to the rights of the parties, the plaintiff would have 
his recourse against Handel. Very likely he would, but not as 
purchaser of the goods, but for damages which had been caused 
to plaintiff by Handel’s unauthorized act. That would not, in 
any way, relieve the defendant from its responsibility for having 
delivered the goods not in accordance with its contract with the 
plaintiff, or with the plaintiff's instructions, and it
strikes me that the judgment which has relieved the defendant 
from liability is clearly wrong, and should be reversed and the 
defendant condemned to pay plaintiff the value of the goods, 
with costs of both Courts.
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Archibald. J.

Appeal allowed.
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Middleton. J.

POWELL-REES, Limited v. ANGLO-CANADIAN MORTGAGE CORPORA­
TION.

Ontario Divisional Court, Iloyd, V.. Fateh ford, and Middleton, ./,/.
September 23, 1912.

1. Execution (g II—20)—Supplementary croceeiungs—“Officers" of 
A CORPORATION—DlBECTOkfi.

The word “officers" in Rule 902 (Ont. <\R. 1897), providing that tlie 
officer* of a corporation may Iw examined under a judgment again*! 
the corporation, include* a director.

[Société Générale de Commerce et de l'Industrie en France v. Johann 
Maria Farina «f Co., 119041 1 K.R. 794, referred to; PowelDRce» v 
Anglo-Canadian, 5 D.L.R. N1R, 2(1 O.L.R. 490, affirmed.]

An appeal by K. R. Reynolds from the order and decision 
of Riddell. J„ Fowell-Rccs v. Anglo-Canadian, 5 D.L.R. HIS. 26 
O.L.R. 490.

E. II. Reynolds, the appellant in person. The defendant < »r- 
poration never received an initial certificate of registry, as re­
quired by the corporation by-laws and required by R.S.O. 1897, 
eh. 205, the statute under which the defendant corporation was 
incorporated, and never held a first statutory meeting, and has 
not now and never had any officers, and never commenced busi­
ness; and it has not now, and I am not now and never was. an 
officer or servant of the corporation, within the meaning of Con. 
Rule 902: Ahrens v. Tanners* Association (1903), G O.L.R. 63. 
The defendant corporation has no power to appoint any officers 
until it is properly registered, and it has no right or authority to 
hold a statutory meeting for that or any other purpose until it is 
properly registered.

M. C. Cameron, for the plaintiffs. The order appealed from 
is right, for the reasons given by the learned Judge. Reynolds is 
estopped from denying that he is president of the company, as 
he is stated to be so in the prospeetus. A provisional director is 
an officer who may be examined under the provisions of Con. 
Rule 902. I can find no direct authority on this point, but see 
Société Générale du Commerce et de l'Industrie en France v. 
Johann Maria Farina Co.t f 1904] 1 K.R. 794. At any rate, an 
order for examination may be made under Con. Rule 910.

Reynolds, in reply. If I should hold myself out as president, 
I should be liable to ft fine, yet I may properly set myself out as 
such in the praspectus.

November 2. The judgment of the Court was delivered by 
Middleton, J.j—An appeal by E. R. Reynolds from tb'* order 
of Riddell, J.. allowing the examination of the appellant for dis­
covery. as an officer of the defendant company, after judgment.

The appeal is irregularly brought, as leave to appeal hail not 
been obtained, and the order is not in its nature final, but is 
merely interlocutory.
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Counsel agreed to waive this objection if the argument before 
us was confined to the question of the right of the judgment 
creditors to examine the appellant.

We agree with the judgment in review that a director is an 
officer who may be examined under the provisions of Ct n. Rule 
902. If there could be any possible doubt as to the correctness 
of this, the case is one in which an order might well be made for 
examination under Con. Rule 910. The practice in this ease 
seems to have been lax, as an examination under Con. Rule 902 (' 
can he had without an order.

Appeal dismissed.

Rees. Ltd.

Canadian 
Mobthaoe 

hr foration. >1

POWELL-REES, Limited v. ANGLO-CANADIAN MORTGAGE CORPORA­
TION

Ontario Iliflh Court, Sutherland, ./. Vovember 19, 1912.

1. Execution ($11—20)—Examination of dirkctob of a corporation.
Where an order for the examination of a director of a corporate 

judgment debtor purports to 1m* made under the provisions of Rule 
910 (Ont. C.R. 1H97), but contains words indicating that it was in­
tended to make rule 902 applicable also, and the court making the 
order has said that in its opinion the case fell within rule 902. the 
examination may Is» as full and wide as though the director were being 
examined ns an otlicer of the company under rule 902.

Application for on order to commit Edwin R. Reynolds, for 
contempt in foiling to comply with the directions and terms of 
an order of the Divisional Court, dated 23rd September, 1912, 
and in refusing to answer satisfactorily certain questions 
alleged to have been properly put to him on his examination, and 
to produce certain documents as therein required, or in the 
alternative for an order that he do attend at his own expense 
and submit to be further examined pursuant to the provisions 
of the said order.

Paragraph 2 of the order referred to is as follows: “2. 
And this Court doth under the provisions of Rule 910 in that 
behalf order that the said E. R. Reynolds, upon being served 
with an appointment issued by one of the special examiners of 
the Court, do attend before such examiner and do submit to be 
examined upon oath by or on behalf of the plaintiff ns to the 
names and residences of the shareholders in the defendant cor­
poration, the amount and particulars of stock held or owned by 
each shareholder, and the amount paid thereon and as to what 
debts are owing to the defendant corporation, ami as to the 
estate and effects of the defendant corporation, and as to the 
disposal made by it of any property since contracting the debt 
or liability in respect of which judgment has been obtained by 
the plaintiff in this action.”

C. A. Masten, K.C., for the plaintiff.
E. R. Reynolds, in person.

H. C. ,1.
1912
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Sutherland, J. (after setting out the order as above) :—On 
the motion it was contended on behalf of the plaintiffs in the 
action that the examination of Reynolds was intended, under 
the said order, to be as wide as in the case of an officer of the 
defendant corporation.

Mr. Reynolds, who appeared in person, contended for a very 
strict construction of the terms of the order, which he said was 
made under Rule 910. lie seemed to rather contend that the 
order as drafted had gone farther than it should have gone or 
was intended. By a reference to paragraph 2 already quoted, 
it would seem to have been made under the provisions of Rule 
910, but when Rule 902 is referred to, the remaining part of 
said paragraph 2 seems to have been drawn so as to make the 
order applicable under that section also.

I was not referred by either counsel to any written judg­
ment of the Divisional Court. It appears that the reasons for 
the judgment were delivered orally at the time. A written 
judgment was, however, handed down later, which contains the 
following statement: “We agree with the judgment in review 
that a director is an officer who may be examined under the 
provisions of Con. Rule 902. If there could be any possible doubt 
as to the correctness of this, the case is one in which an order 
might well be made for examination under Con. Rule 910.”

It seems to me that the plain intention of the order of the 
Divisional Court was that Reynolds should be examined in as 
wide and full a manner as though he were an officer of the 
company. It appears that he was one of its provisional 
directors, and there has been no meeting held for the regular 
organisation of the company. Under these circumstances. 1 
think the motion must succeed. Reynolds is ordered to attend 
and be further examined at his own expense, and to pay the 
costs of this motion.

Application granted.

SMITH v. BARFF.
Ontario Divisional Court, Falconbridgc, C.J.K.B., and Britton, and 

Hiddell, ./«/. November 0, 1912.
1. Brokers (5IIB2—17)—Rf.ai. estate agents—Compensation—Fail-

USE OF PURCHASER TO COMPLETE.
Where n real estate agent was employed to “sell” certain property 

and lie found a purchaser and obtained an agreement of sale to lx? 
entered into between such purchaser ami his principal, a subsequent 
written agreement between the agent and his principal whereby it was 
stipulated that the latter should pay the agent a stated percentage as 
commission “for selling my property" is to Is* construed as contem­
plating merely an agreement of sale with a person of substance against 
whom it might Ik* enforced ; and the commission will Is* payable al­
though the sale was not completed by reason of the purchaser's de­
fault in carrying it out and the dishonour of his cheque given for the 
deposit.
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[Itobiiman v. Reynolds, -1 I).UK. n:l. :t O.W.X. 12112. ili.lingui.hed;
Starhrntie v. Cham /lion, 12 Viin. S.t'.R. til!!. ri-fiTrv-l tu ; mi- also An
notation on commission agreements generally, 4 D.L.R. i»:i 1.]

An appeal by the plaintiff from the judgment of Denton, 
Junior Judge of the County Court of the County of York, dis­
missing an action in that Court, brought to recover a commission 
for the plaintiff's services as agent in procuring a purchaser for 
the defendant’s land. The dismissal of the action was upon 
the ground that the defendant agreed to pay a commission to 
the plaintiff only for selling the propu'ty, and. as the property 
was not sold, the defendant was not liable to pay tin* commission.

L. C. Smith, for the plaintiff, argued that, as the agreement 
to pay commission was reduced to writing after the written offer 
to purchase the property had lieen accepted in writing by the 
vendor, it was evident that the intention of the parties was that 
the defendant should pay the commission in consideration of 
what the pi had already done. In Peacock v. Freeman
(1888), 4 Times L.R. 541, cited by the learned trial Judge, the 
circumstances were different, and the case does not apply here. 
In Robinson v. Reynolds, 4 D.L.R. 03. 3 O.W.X. 1202, also cited 
by the trial Judge, the agree to purchase was defective, and 
the other circumstances of the case distinguish it from the ease 
at bar. lie also referred to Hunt v. ! loon (1011), 2 O.W.X. 
1017 ; Prie licit v. Badger (1856), 1 f.B.N.S. 206: Fisher v. 
Drcwctt (1878), 48 L.J.Q.B. .12; Platt v. Ihprcc (1893), 0 Times 
L.R. 194.

1). Inglis Grant, for the defendant, argued that, under the 
terms of the agreement, the commission was not payable unless 
the property was at . sold, and relied on the cases first cited 
above and other cases referred to in the judgment of Riddell, J.

ONT.

1). C.
1912

IlARH\

Statement

November 6. Riddell, J. :—The plaintiff is a foreigner, who Hidden, j.
seems to act as a real estate agent ; the defendant was the owner 
of certain lots, three in number, in Toronto ; at least they are 
in his name. He seems to have been desirous of selling the lots ; 
and, about the middle of March, 1911. the plaintiff and one 
Herman came to his house and asked Mrs. Harff if she wanted 
to sell. Harff seems to have been away from home during the 
day-time, and Mrs. Harff to have transacted business in cornier 
tion with the lots. She said: “We wanted to sell: of course, if 
we got our price we sell.” It is apparently clear that
at that time she said, “If you bring me a purchaser, I will sell 
it.” So Smith swears, and she does not contradict him- and 
she mentioned the price she wanted.

About two months thereafter, the two men came to her house 
with one Heller, and he made an offer of $2,500 for each of the 
lots; she wanted $2,800. “I said I would not accept it ; that I 
knew Mr. Harff would not accept ; we wanted $2,800 or none at

4
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1
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all.” Then Heller offered $2.GOO for each lot, and she said. “I 
know Mr. Barff will not accept that;” and then Heller asked for 
pen and paper, and, getting them, wrote out an agreement of 
purchase and also a cheque for $200 as a deposit. Leaving t he 
cheque according to one story, taking it with them according to 
another, the three went away: in the evening the two agents 
returned and saw Mr. Barff; and, “after a lot of talk” (to use 
his own words), “we decided that I would accept the agreement 
as made out and the $200 cheque as a deposit. . . . Then 1 
signed the agreement.” Then the plaintiff produced an agree­
ment which had been written or perhaps was then written out 
by Herman, and Barff signed that. It reads: “I, Mr. Thomas 
Barff, agree with L. Smith to pay The yussel comition 2irr for 
seling my property 6-8-10 Stanley Ave. in the City of Toronto, 
April 3rd, 1911. Thomas Barff.”

The cheque was either handed over to or simply left with the 
defendant as the deposit. As I have said, there is a conflict as to 
whether it had been taken away after the day interview.

There is a difference of recollection as to what was said about 
the cheque; but, like the other conflict, it is, in my view, quite 
immaterial.

The plaintiff's story is: “I said, ‘Mr. Barff, would you like to 
pay me my commission right away?’ I said, ‘My commission is 
$195, and you sign that cheque, and I will give you cheque for 
$5;’ and 1 went down to the bank, and bank refused to pay.”

The defendant’s account is: “I had the cheque in my hand, 
and Mr. Smith said, ‘You can give me that and I will get it 
cashed for you.’ He said, ‘You can give me that and I will 
get it cashed for you.’ Q. Is ‘cashed’ the last word he said? A. 
Yes, and with that they took it away.”

The defendant ’s counsel before us contended that this was 
an agreement on the plaintiff’s part to accept the cheque en­
dorsed by the defendant as payment of his commission. If the 
plaintiff agrees, we should let him accept the cheque as in pay 
ment of commission, amend his pleadings now, claiming upon the 
cheque, and be awarded the amount, with County Court costs of 
action and appeal—that is, if the defendant does not object.

Notwithstanding the argument of the defendant’s counsel, I 
do not sec that there was such an accord and satisfaction as is 
contended for. The whole transaction is, I think, clearly nothing 
more than the plaintiff, being anxious to get his commission, say­
ing to the defendant : “Give me the cheque; I shall get it cashed, 
pay myself out of the proceeds, and pay you the balance.” It is 
at least clear that any offer on his part to accept the cheque as 
payment of his commission anil to give his cheque for $5 was not 
accepted.

Heller seems to have changed his mind almost at once, 
thought he had paid too much for the property. The day after
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the cheque was handed to Smith, he (S.) went to the bank—the 
bank said, “Call around later on. and the cheque will be all 
right;” but, later on, payment was refused, as they had been 
instructed not to pay it.

Smith brought back the cheque, and appears to have given 
it to Mrs. Barff.

At the time of the contract for sale, the defendant lutd given 
the purchaser the name of his solicitor, but Mrs. BarlV wanted 
to make a change, and went down town early to prevent the 
purchaser from going to the solicitor named. She saw Herman 
and then Smith, had the board taken off the houses, as “they 
were sold,” and was introduced by these two to Mr. II. as a 
solicitor whom they had found very good. She delivered the 
deed to Mr. II. to have the sale carried out—Mr. II. to act for 
the vendor. She was then (apparently) told that the cheque was 
stopped. Mr. II’s advice was asked, and he advised suit in the 
name of the defendant. An action was brought and judgment 
obtained, which was set aside on some ground not disclosed. 
She told her husband that the suit was to be brought in his name, 
and no objection was made, so far as appears—none is suggested.

A respectable firm of solicitors acted for the purchaser, re­
quisitions of title passed between the solicitors; the trial on the 
cheque was adjourned from time to time, and the .fudge at length 
said that he would not try the question pending the disposition 
of the requisitions of title; and Mrs. Barff then “refused to go 
any further, there being so much trouble and annoyance about 
it that they would not lie bothered any more with it;” “it 
reached a stage that an action had to be brought in some form 
or another to compel Heller to carry it out -and the conclusion 
was . . . that they made up their minds not to have anything 
more to do with it.”

It seems quite clear that Heller is a man of substance, and 
that there was no ground for failing to carry out his purchase, 
but that he thought he was paying too much.

This action was brought in the County Court of the County 
of York. His Honour Judge Denton dismissed the action, on 
the ground that, “as the defendant only agreed to pay a com­
mission to the plaintiff for telling the property, and as the pro­
perty was not sold, he is not liable to pay the commission.”

The plaintiff now appeals. ,
In this ease we must determine what the parties meant by 

“selling the property;” and that, under the facts, I cannot think 
at all doubtful. Mrs. Barff had told the plaintiff, “If you bring 
me a purchaser, I will sell it.” The purchaser was brought, and 
Barff (if not Mrs. Barff) did sell the property in the usual sense 
of the word—so much so that the boards were taken off the houses 
because they were “sold.” There was nothing more for the

ONT.
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agent to do; and 1 am of opinion that what both parties meant 
by “selling the property” was the successful effort of Smith to 
procure a purchaser acceptable to the vendor, this purchaser 
signing a contract acceptable to the vendor.

There is no case forbidding us to place this interpretation 
upon these words.

In Peacock v. Fireman, 4 Times L.R. 541, both Mr. Justice 
Mathew and tin* Court of Appeal interpreted “sale” as meaning 
“sale and conveyance complete” (p. 542). Hut that was under 
a special form of contract. The Master of the Rolls pointed out 
that the correspondence shewed that the “sale” in this instance 
“could only refer to a completed sale, as they (the letters) iv 
ferred to the accounts of the mortgagees being taken upon the 
completion of the sale and the payment of the purchase-money “

So the dictum of Bramwcll. B., in Attorney-General v. Wipul 
ham (1862), 1 II. & C. 5611, at p. 574, “A sale supposes a seller, 
and also. I think, a conveyance.” is upon a particular form • -!' 
words—the learned Baron goes on to say, “Here there is 
neither.”

Ifobinson v. Itiynolils, 4 D.L.R. 63, J O.W.N. 1262, before Mr. 
Justice Britton, as my learned brother pointed out on the argu 
ment, is a wholly different ease. There “the agent's commis­
sion” was “to be paid out of and form part of the purchase 
money.” The like form of words is to lie found in other cases.

So, too, in a statute, “side” has been interpreted as meaning 
“conveyance:” Donovan v. Iloyan (1888), 15 A.R. 422; Sulim 
1amI v. Sutherland (1912), J O.W.N. 1368.

But “sale” and cognate words are used hv the most accurate 
speakers and writers, both in judgments and otherwise, as mean 
ing an agreement for sale, etc., even if it be not implemented by 
conveyance. For example, in the ease in 4 Times L.R. already 
cited, “sale” is used of the agreement more than once. In 
Mackenzie v. Champion, 12 Can. S.C.R. 649, “McK. ct al. sold 
the land . . . receiving from the purchasers . . . ♦5.1 WO
as a deposit. . . The purchasers refused to complete their pm 
chase . . ” (head-note). Strong, J. (p. 656), says that the 
plaintiffs being instructed by the defendants to sell certain lands 
at a certain price and upon certain terms of payment, “the only 
duty undertaken . . . was to find a purchaser for the price 
and on the terms to which they were limited by their instructions, 
and that it was not incumbent on them to do more than to bring 
the parties together, which they did and thereby earned their 
commission.” Henry, J., dissents, but on the ground that the 
plaintiffs “took no accountable document to complete the sal. " 
(p. 659). The learned Judge adds (p. 661) : “If he had taken 
a written agreement from the purchaser the sale would Is* com­
pleted.” This, of course, was done in the ease at bar.

■
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It is wholly uimeceesary, in my view, to cite cases to shew 
that the meaning I have set out can he given to the language of 
the contract—and, under all the circumstances of the case, I 
think it should be.

The appeal should he allowed with costs, and judgment 
entered for the plaintiff for *195, interest, and costs, all on the 
County Court scale.

Fauonukiihie, C.J. I agi...  in the result.

Britton. J. (dissenting) It seems to me perfectly clear that 
what the plaintiff and d« IhiIIi understood by the docu­
ment signed by the defendant, at the instance of the plaintiff, 
was, that the defendant should pay the commission to the 
plaintiff for selling the defendant's property, (i, s. mid 111 
Stanley street.

The plaintiff did not sell the property the property was 
not sold.

An offer was put in. signed by a person named Heller. 
There is no formal acceptance of that offer. I will a. smite that 
the defendant was willing to accept it. Heller gave a cheque, 
nominally for *200—-but, for all that appears, a cheque that the 
defendant could not use as, if there were funds at the bank 
upon which the cheque was drawn, available for payment of 
the cheque, payment was stopped.

The plaintiff got the defendant to endorse ........ heque, and
apparently got it from the defendant in payment for any com­
mission. if any, which the plaintiff could claim: but. upon pay­
ment I icing refused, he took the cheque and handed it to the wife 
of tin- defendant.

The defendant apparently thought, under advice from the 
plaintiff and from persons in the interest of the plaintiff uf 
endeavouring to compel performance by Heller of the so-called 
agreement. Upon reading the offer on which the plaintiff relies. 
I am of opinion that the defendant adopted the wiser course in 
not pursuing Heller under the circumstances. Considering how 
the plaintiff came into this transaction how lie happened to 
find Heller—considering how, when, and where the offer of 
Heller, the so-called acceptance of the defendant, and the agree­
ment to pay the usual commission, were drawn up and signed, 
the true construction of the offer is. that, if a sale was actually 
effected—not an agreement for sale signed—the commission 
was to lie paid.

1 agree with the decision of the County Court Judge, and I 
would dismiss the appeal with costs.
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Appall allowed; Britton, J.. disuniting.
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ROBINSON v. GRAND TRUNK R. CO.
(Decision No. 2.)

t of Appeal, Harrow, Mavlaren, Meredith, and Magee, 1 
and Lennox, ,/. Xovcmbcr 10, 1912.

Nov. 10.
1. CabbiKBs i g III G—441 )—Liability of railway co. to oaketakkb m

n ro< K ............. . fabi i.\ m pi ion i bom i i umi.i i y.
<hut who travels upon a railway in cliarg'* of live stock, at a re 

duced fare paid by the shipper of the stock under a special contract 
between the ship|N>r and the railway company, and pays no fare him 
‘elf, and lias no other ticket or other authorization entitling him to 
lie upon the train at all. cannot be heard to deny that he is travelling 
under the provisions of the special contract, though lie has neither 
read nor signed it. and i‘ bound by a provision therein relieving the 
railway company from liability for his death or injury, though caused 
by the negligence of the company.

[Dicta in Holdntein v. 2.1 O.L.R. 5311, followed ; It obi niton \
Hi and Trank It. Co., 5 D.L.R. 513, reversed.)

2. CaBBIKHH ( 8 l\ 5101 ( iOVKBN MENTAL CONTROL—POWER OF 1ÎOAR0 OF
Railway Vomminhionkbk—Authorization of contract exkmin-
I NO RAILWAY COMPANY FROM LIABILITY.

It is within the power of the Railway Hoard under the provisions of 
the Railway Act, R.8.C. ch. 37, to authorize a contract relieving the 
company from liability to one travelling in charge of live stock at a 
reduced fare, for injuries caused by the negligence of the company or 
otherwise.

Appeal by the defendants from the judgment of Latchford,Statement
J., Robinson v. Grand Trunk R. Co., 5 D.L.R. 513, 2(i O.L.R. 
437, in favour of the plaintiff, holding the defendants liable for 
damages for injuries sustained by the plaintiff, while travelling 
at a reduced fare upon a train of the defendants, owing to 
negligence of the defendants, notwithstanding the terms of a 
contract purporting to exempt the defendants from liability.

The appeal was allowed, Magee, J.A., and Lennox, J., dis­
senting.

Argument D. L. McCarthy, K.C., for the defendants, argued that the
plaintiff was either travelling under the contract, in which case he 
was bound by its terms; or he was a trespasser, in which case the 
defendants owed him no duty, except not to injure him wilfully, 
of which there was no suggestion. He referred to Goldstein v.
Canadian Vacific R.W. ('a. and Robinson v. Canadian Pacific RAW
Co. (1911), 23 O.L.R. 536; Ildhr v. Grand Trunk R.W. Co., 5 
D.L.R. 114, 25 O.L.R. 488; the Railway Act, R.S.C. INN. eh. 
37, see. 284, sub-sec. 7 ; Elliott on Railroads, 2nd ed., vol. 3, |>. 
905, citing Bocring v. Chesapeake Reach R.W. Co. ( 1904), 193 
r.S. 442, a case almost identical with the case at bar.

R. McKay, K.C., for the plaintiff, argued that the contract 
was not binding on the plaintiff, not having been signed or assented 
to by him, or brought to his notice. The action is founded on 
tort, not on contract, and on the authorities the plaintiff is entitled

I
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to recover. The cases are collected in Jennings v. Grand Trunk 
R.W. Co. (1887), 1") A.It. 477, at p. 484. Reference was made to 
Marshall v. York, Ac., R.W. Co. (1851), 11 (Mb 055, 662, (>03; 
Richardson Spence A Co. v. Uowntree, [1804] A.C. 217; Henderson 
v. Stevenson (1875), L.R. 2 Se. App. 470; Bate v. Canadian Pacific 
R.W. Co. (1880), 18 ( 'an. S.( Mt. 007; Parker v. South Pastern AMI . 
Co. (1877), 2 ( MM). 410. The obtaining of the plaintiff’s signature 
to the contract was a material step, and the failure to do so made 
it of no effect, as far as he was concerned. The provision of the 
Railway Act, sec. 340, under which the Hoard may determine the 
extent to which the liability of the company may be “impaired”, 
does not extend to relieving the company from liability altogether 
(Heller v. O.T.R., f> I).L.R. 114), and sec. 284 remains good. 
Sutherland v. Grand Trunk R.W. Co. (1909), 18 O.L.R. 139, was 
also referred to.

McCarthg, in reply, referred to Bicknell v. Grand Trunk R.W. 
Co. (1899), 20 A.R. 431, and to Taylor v. Grand Trunk R.W. Co. 
(1902), 4 O.L.R. 357.

November 19. G arrow, J.A.:—The action was brought by 
the plaintiff to recover from the defendants damages caused to the 
plaintiff while U|M>n a railway train on the defendants' line of 
railway. The injury was caused by a collision w’uh another train; 
and negligence in o|x*rating the train is admitted. The jury 
assessed the damages at S3,000.

The only question upon this appeal arises out of the cir­
cumstances under which the plaintiff was upon the train at the 
time of the injury complained of, which are very similar to those 
recently before this Court in Goldstein v. Canadian Pacifie R.W. 
Co., 23 O.L.R. 530, even to the circumstance that the blank for 
the signature of the ]x?rson travelling with the animal had here, 
as there, been left unsigned. There is, however, this circumstance 
which should be mentioned; in the Goldstein case it did not appear 
that any fare was paid or intended to be paid by the shipper for 
the carriage of the attendant; while in this case a reduced fare 
was charged and paid by the consignee.

The view of Latchford, J., is thus expressed : “I am firmly 
of the opinion that Robinson’s common law rights against the 
defendants were not taken away by the contract made between 
the defendants and Dr. Parker. Any other view appears to me 
necessarily to imply that, by a contract to which he was not a 
party, under which he derived no benefit—the reduction in fare 
benefiting only the consignee—and of whose terms he had neither 
notice nor knowledge, his right to be carried without negligence 
on the part of the defendants was extinguished, and they were 
empowered, without incurring civil liability, to maim and almost 
kill him while he was lawfully upon their train. If such can possibly 
be the effect of the special contract, a higher Court must so

i;. Cii.
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In the Goldstein case, the main question was as to the right of 
indemnity which the defendants claimed against the third parties. 
And in considering that question I incidentally referred to the 
nature of the contract under which the plaintiff was travelling at 
the time of his injury, and indicated my opinion of its proper 
construction as far as the then plaintiff was concerned : see 23 
O.L.R. at p. 539.

Further consideration in this case, in which the question is. of 
course, more directly involved, has only served to confirm what I 
there expressed, that a person in the position of the plaintiff, 
travelling under such special circumstances, paying no fare him­
self, and having no other ticket or other authorisation entitling 
him to he upon the train at all, cannot he heard to <1 ny that In 
was travelling under the provisions of the contract in his posses­
sion, whether he had taken the trouble to read it or not. And the 
result would, in my opinion, he the same whether or not the 
signature of such person upon the hack of the contract, in the 
blank for that purpose, had been obtained. Such signature i- 
clearly not essential to the creation of the contract, its only use 
being obviously for the purpose of identification and to prevent 
any one else from travelling upon it.

I am not quite certain what is meant in the judgment by the 
“common law rights” of the plaintiff, to which the learned Judge 
thought he might be remitted. He cannot, of course, have meant 
a common law right to travel free, or at a reduced fare, upon the 
defendants’ railway; for, of course, no such right exists or ever 
existed. The only other common law right which occurs to me is 
the ordinary right of every one to be protected against negligence. 
But negligence in such connection does not mean abstract negli­
gence, but negligence under circumstances which imposed upon the 
negligent one a duty not to be negligent. And the nature ami 
extent of this duty is not a fixed and definite quantity applicable 
to all alike, but varies according to the circumstances. For 
instance, a passenger who has paid his fare and has a ticket i< 
legally entitled to assert a higher and more extensive duty in his 
case than has a mere trespasser, who has paid no fare and has no 
contract. So that the fundamental inquiry into the nature and ex­
tent of the duty does not stop short at the point where the plaint iff is 
merely found to have been upon the defendants' train, but must in­
volve and include the further question of how and by what authority 
he came to be there, with the inevitable result, as it seems to me. 
that the contract is thus reached, and must be received and 
acknowledged as the foundation and the measure of the rights, 
duties, and liabilities of all parties, the plaintiff included. The 
shipper, under such a contract as the one in question, may him­
self accompany the animals, or he may name a person to do so, 
who becomes, in the language of the contract, his “ nominee.” No 
one accompanying the animals is apparently compelled to accept
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the privilege of travelling under such a special contract at re­
duced fare, or no fare at all. Instead it is quite open to the person 
to purchase in the ordinary way the regular ticket, paying the 
regular fare, in which case he would he entitled to the rights of an 
ordinary passenger.

Rut, if the travelling is done under special contract, and at 
the reduced fare, or no fare, as the case may be, its terms must, I 
think, he equally binding upon the shipper, if lie alone accom­
panies the animals, or upon his nominee, if he does not.

And, as the contract in question clearly excludes liability on 
the part of the defendants for the death, injury or damage, 
whether “caused by the negligence of the company or its servants 
or employees, or otherwise howsoever”, and has been duly author­
ised by the Railway Hoard, under sec. 310 of the Railway Act, 
R.S.C. 1906, ch. 37, the only remaining question must lie the 
important one whether the Hoard has authority in the premises.

And that question I would answer in the affirmative.
The language of the section is:
“No contract, condition, by-law, regulation, declaration or 

notice made or given by the company, impairing, restricting or 
limiting its liability in respect of the carriage of any traffic, shall, 
except as hereinafter provided, relieve the company from such 
liability, unless such class of contract, condition, by-law, regula­
tion, declaration or notice shall have first been authorised or ap­
proved by order or regulation of the Hoard.

“ (2) The Hoard may, in any case, or by regulation, determine 
the extent to which the liability of the company may be so im­
paired, restricted or limited.

"(3) The Hoard may by regulation prescribe the terms ami 
conditions under which any traffic may be carried by the com­
ply”

“Traffic” is interpreted to mean “the traffic of passengers, 
goods and rolling stock:” sec. 2 (3). And “goods,” by clause (10) 
of the same section, as “personal property of every description 
that may be conveyed upon the railway, or upon steam vessels, or 
other vessels connected with the railway.”

Section 284, which 1 need not quote at length, should also be 
looked at. It prescribes for “accommodation for traffic,” and, 
among other things, for “with due care and diligence” receiving, 
carrying and delivering traffic. And sub-sec. 7 gives to “every 
person aggrieved by any neglect or refusal of the company to 
comply with the requirements of this section,” hut “subject to this 
Act,” “an action therefor against the company, from which 
action the company shall not be relieved by any notice, condition 
or declaration, if the damage arises from any negligence or 
omission of the company or of its servant.” The omission from 
this sub-section of the word “contract” should also be noted, a 
word found in sec. 340 in connection with the other words here 
used—with the additional words, “by-law, regulation.”
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In the well-known Vogel case, Grand Trunk li.W. Co. v. Vngcl 
(1886), 11 Can. S.C.R. 612, two of the learned Judges, Strong, .)., 
and Taschereau, J., were of the opinion that a similar provision, 
without the words “subject to this Act,” and without any pro­
vision, in the legislation as it then stood, equivalent to the present 
sec. 340, did not prohibit a railway company from entering into a 
special contract limiting its liability even for the consequences of its 
own negligence. And a similar opinion was expressed in this Court 
by Burton, J.A.: see Vogel v. Grand Trunk li.W. Co. (1884), 10 A.R. 
102,171, 172; and in effect by Patterson, J.A., at p. 183. That was 
before the days of the Railway Board, when efforts unduly to 
limit their responsibilities as common carriers wore not infrequent 
on the part of railway companies, by means of “notices, con­
ditions, and declarations,” to which it could not be said that the 
consignees were parties otherwise than through an often doubtful 
notice of some kind. See the history of such efforts in the judg­
ment of Strong, J., in the Vogel case, at p. 629 et seq.

Now, after the matter had repeatedly arisen in the Courts and 
formed the subject of much expensive litigation—see, among 
other eases, Grand Trunk li.W. Co. v. McMillan (1889), hi 
Can. S.C.R. 543,559; Robertson v. Grand Trunk li.W. Co. (1895), 24 
Can. S.( \R. (il 1 ; St. Mary’s Creamery Co. v. Grand Trunk li. 11’. ( '<>. 
(1904), 8 O.L.R. 1—the policy of the legislation, which received its 
present form in the year 1903 (see3 Edw. VII. eh. 58, sec. 275 (I > ). 
apparently is, to remit the question of what is a fair and reasonable 
contract between the carrier and the shipper to the Railway 
Board.

Such a policy, tending to secure reasonableness and justice 
between the parties, as well as definiteness and certainty in 
contracts which from their former obscurity were so often the 
subject of litigation, is, I think, wise and useful, and entitled to 
receive a liberal interpretation for the purpose of enabling it to 
accomplish its obvious purpose. And, so regarding it, I have no 
hesitation in holding that the contract in question was one the 
approval of which was well within the powers of the Board.

1 would, for these reasons, allow the appeal and dismiss the 
action with costs.

Maclaren, J.A.:—I agree.

Meredith, J.A.:—The learned trial Judge thought that the 
plaintiff might recover upon his common law rights; but has not 
made it very clear just which common law right he had in mind. 
Of course, if the plaintiff were within his legal rights in being upon 
the defendants’ property, as he was, at the time of his injury, and 
if the defendants’ “common law” liability were not in any way 
limited, he would have a right of action. But his rights, however 
they are put, must be measured by the duty the defendants owed 
to him ; and that duty must depend upon his right to be where lie
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was when injured. If he were a trespasser, he would have no right 
of action ; because the defendants would not owe any duty to 
him in regard to the running of their train; and in the facts of 
this case, unless he was a passenger under the contract made by 
his master for his carriage, which contract he carried with him as 
evidence, and the only evidence, of his right of transportation, he 
was a trespasser, and cannot recover: and by the explicit terms of 
that contract the defendants are relieved from liability for the 
injury sustained, unless the law renders a contract for such 
relief ineffectual.
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So it really all comes back to a question of the contract under 
which the plaintiff was rightly upon the defendants’ property 
when he was injured.

The contract relieving the defendants from such liability was 
made in the plaintiff's presence, by his master, and the evidence, 
in writing, of such contract was then given to the plaintiff and 
always afterwards retained by him as his authority for being 
upon the defendants' property and as evidence of his right of 
transportation. Upon the face of the contract were printed in 
red ink and in large letters the words “ Read this Sjwcial ( 'ontract 
and in the body of the “contract” the limitations of liability 
were headed by the words “Restrictions of Company’s Lia­
bility;” under which the defendants were relieved from liability 
for the injury the plaintiff has sustained, in these plain words: 
“In case of the company granting to the shipper or any nominee 
or nominees of the shipper a pass or a privilege at less than full 
fare to ride on the train in which the property is being carried, for 
the purpose of taking care of the same while in transit and at the 
owner’s risk as aforesaid, then as to every person so travelling on 
such a pass or reduced fare the company is to be entirely free from 
liability in respect of his death, injury, or damage, and whether it 
be caused by the negligence of the company, or its servants or 
employees or otherwise howsoever.”

It therefore appears to me to l>e quite plain that the plaintiff 
has no legal cause of action against the defendants in this case, 
unless by law they are prohibited from so limiting their liability; 
and I am unable to say that they are now so prohibited.

By section 284 of the Railway Act, railway companies are 
required to, among other things, “with due care and diligence, 
receive, carry and deliver” all traffic offered for carriage on the 
railway; and, under sub-sec. 7 of that section : “ Every person 
aggrieved by any neglect or refusal of the company to comply 
with the requirements of this section shall, subject to this Act. have 
an action therefor against the company, from which action the 
company shall not be relieved by any notice, condition or de­
claration, if the damage arises from any negligence or omission 
of the company or of its servant.”

Then section 340 of the same Act proceeds to deal with the
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same subject, in these words (as eet out in the judgment of 
(larrow, J.A., supra.)

When the present Railway Act was passed, the law in this 
respect was not in a very logical or satisfactory state. The holding 
of the Courts then was, that, though a railway company might 
not relieve itself from liability for negligence altogether, it might 
limit the amount of such liability. 1 speak, of course, in very 
general terms.

Then, when Parliament dealt with the question in passing the 
present Act, they seem to me, in the two sections from which 1 
have quoted, to have solved the difficulty by leaving it to tin* 
Board of Railway Commissioners to determine under see. 310. 
and, until that was done, to keep the old law in force under sec. 
284. Thus reading these enactments gives effect to each, without 
any clashing in any respect, is in accord with the literal inter­
prétât ion, and is just what one might have expected would have 
been clone in the circumstances I have mentioned.

Sub-section 7 of sec. 284 is expressly made “subject to this 
Act,” and so subject to sec. 340: and was necessary in order lo 
maintain the law as it was, unless or until the Board should art 
under the latter section: and, generally speaking, putting the 
duty upon the Board was quite in accord with the purpose of 
Parliament in creating that Board, and in line with the other 
duties and powers given to it: sec Hayward v. Canadian Northern 
/Ml’. Co. (1000), 4 W.L.R. 290; Sheppard v. Canadian Pacific 
/Ml*. Co. (1908), 10 O.L.R. 250; and Sutherland v. Grand Trunk 
R W. Co., 18 0.L R. L89.

And, it being admitted that the Board had, long before the 
occurrence in question, acting under sec. 340, authorised the 
condition which 1 have quoted, the respondent’s case fails in this 
respect also.

1 would allow the appeal and dismiss the action.

Lennox, J. (dissenting):—I think the appeal should he 
dismissed with costs.

1 cannot agree with the argument so strenuously urged that 
the plaintiff must have occupied one or other of these alternative 
positions, namely: he was travelling as a trespasser; or, still 
worse, he was travelling upon and bound by the terms of what is 
called the “special contract.”

This is not necessarily true. There is possible intermediate 
ground between these extremes; and, in my judgment, the un­
disputed facts clearly shew that the plaintiff occupied this inter­
mediate position, that is, he was “lawfully upon the train," but 
he had neither notice nor knowledge of nor was he bound by the 
alleged special contract.

Parker, the shipper, swore:—
“1 went down to the agent at Milverton to find out when 1
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could got a car, and he asked me who was going with th horse. 
I says, ‘I am not going to send anybody.' He says: We won’t 
accept it unless you do; the rules of the company demand that a 
horse going over 100 miles, a person will have to accompany it.' 
I said, ‘That is a horse of a different colour;' and a day or two 
afterwards 1 urged him to bring things to a head, because I wanted 
to get away on some business, and he wired me that lie was going 
to semi a man down. It was loaded up, ami you know the rest.

“Q. You had no previous experience in shipping horses? 
A. No.

“Q. What did you do? A. 1 took tin* advice of this fellow 
who had experience.

“Q. Hut what did you do? A. I got a man to board olT the 
end of the car for hay ami that sort of thing. I was very well 
acquainted with Mr. Hurgman, a reputable citizen, and 1 took 
his advice and did everything he advised me to do. In regard to 
the bill in question, there is a statement here that my name is 
signed to it. I remember signing some document; and, as the 
plaintiff has said, Mr. Hurgman folded it up and shoved it across 
on the counter, and says ‘That is yours.' I folded it up ami said, 
‘I had better mail this to I)r. McCombe;’ and he says ‘No; better 
give it to this gentleman, for he will need it to indicate that lie is 
accompanying the horse;’ and I gave it to him, and that is the 
last I saw of it until to-day.”

The defendants, as they had a right to do, insisted upon having 
a man accompany the shipment ; and, in consequence, McCombe 
sent the plaintiff to Milverton to bring back the horse.

The plaintiff's evidence is:—
“Q. Coming down to the time you went down to Milverton, 

tell us the circumstances preceding your trip there? A. I left 
South River to go to Milverton to bring up a horse which Dr. 
Parker was purchasing there for Dr. McCombe, and 1 went there 
and saw Dr. Parker, ami we drove out and saw several horses. 
Dr. Parker purchased a horse, and we loaded it on the ear, ami 1 
left Milverton with the horse in the car, for home.

“Q. For your home? A. For my home.
“Q. Did you have anything handed to you? A. 1 had 

nothing. Well, I had a shipping bill handed to me.
“Q. And that is what has been referred to, and will be re­

ferred to, as this contract, this special contract? A. I believe so.
‘‘Q. What did you do with it? A. I did not know it by that 

name. I put it in my pocket.
“Q. Did you do anything with it before putting it in your 

pocket? A. I did not.
“Q. How was it handed to you? A. It was handed to me by 

Dr. Parker; 1 would not swear just to be sure that it was Dr. 
Parker, or the agent, but I think it was Dr. Parker.

“Q. In what shape? A. Folded up.
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“Q. You did what when it was handed to you? A. Put it in 
my pocket.

“Q. When did you first see that contract after that tilin ' 
A. It was about a week after 1 was home, and I was running 
through my pockets one day, and thought Dr. McCombe should 
have had that, as he was shipping the horse, and 1 sent it down to 
Dr. McCombe.”

On cross-examination the plaintiff said.—
“Q. Did I)r. Parker sign this in your presence? A. 1 was 

standing right there, alongside Dr. Parker.
‘‘Q. What did Dr. Parker say after he had signed the con­

tract? A. He folded the contract up and said he would send 
that to Dr. McCombe by mail, and ‘It will be there before you 
will be there/ and he says : ‘No; you must give it to this man ; lie 
must carry it with him; and it shews that he is travelling with 
this car.' They just handed it to me, and I put it in my pocket.

“(2. And you never discovered it until after the accident? 
\ No

“Q. You did not read it? A. No, sir, not until after the 
accident.

“Q. You paid no fare on the train going with the horse? 
A. No.

“Q. That is all you know of the transaction ; you stayed with 
the horse all the way? A. I travelled with the horse all the way.

“Q. And the horse was on the same train as you were at the 
time of the accident? A. Yes, sir.

“Q. YoU were not asked for any fare by the trainmen? A. No.
“(j. And you were recognised as travelling with the horse? 

A. Certainly.
“Q. You were in charge of the horse, looking after it from time 

to time? A. Yes, at times.
“Q. The way-bill shewed you were in charge of the horse? 

A. I don’t know anything about that.
“Q. You did not see the way-bill? A. 1 would not say that I 

did not see it. I saw the conductor in the caboose, with several 
bill-.

“Q. Did he ask you were you the man in charge of the horse? 
A. No.

“Q. You were the only man there? A. I was the only man 
there?

“Q. And the only horse? A. Yes.
“Q. I presume he looked upon you as in charge of the horse? 

A. I presume so.”
Clearly then, whatever may be argued as to his being barred 

from recovery by the contract signed by Parker, and I will deal 
with that later, the plaintiff was not a trespasser. On the con­
trary, the plaintiff accompanied the shipment, not only with the 
knowledge and approval, but at the instance, of the company’s
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agent at Milverton—the agent acting in pursuance of the specific 
rules of the company—and this agent of the company, well know­
ing the provisions of the agreement, sent him out upon his journey 
without a suggestion of any kind that the company’s liability for 
negligence was limited or restricted in any way whatever. It is 
enough in this case that the plaintiff was “rightfully” upon the 
train—that he was there with the consent of the company. The 
plaintiff was injured by a collision. It is admitted that this was 
caused by the negligence of the company’s servants. A bare 
licensee may not recover for negligent omission, or nonfeasance, 
whereas a bailee for hire or passenger can recover in such a case. 
The distinction is thoroughly discussed in Blacknwre v. Toronto 
Street R.W. Co. (1870), 38 U.C.R. 172, and the plaintiff, claiming 
damages for the death of a newsboy, a mere volunteer upon the 
train, failed because there was an absence of what is frequently 
called “active” negligence; but even in that ease it was conceded 
on all hands that it would have been otherwise had there been any 
misfeasance causing the accident. At p. 210, Hagarty, C.J., 
said : “It seems to me, with great deference, that in the Court 
below the distinction has not been sufficiently pressed between an 
injury arising from such a defect as the want of a step, and an 
injury from careless driving, or collision, or any other negligence 
in the act of carrying.” That the plaintiff here was accepted as a 
passenger, I consider, is beyond question; but there is no object 
in elaborating this point, as there is no distinction in the liability 
of the company when the negligence is of the active kind.

For a direct authority shewing that negligence causing a 
collision is misfeasance and “active” negligence, see Alien v. 
Canadian Pacific R.W. Co. (1009), 10 O.L.R. 510, where the 
bnglish cases are collected, and the same case in appeal (1010), 
21 O.L.R. 410.

In Meux v. (treat Eastern R.W. Co., [18051 2 Q.R. 387, the 
contract was with the servant, the plaintiff was his employer, and 
the livery destroyed was hers—and it was held that, the cause of 
action, as in nearly all these cases, arising ex delicto. and the care 
lessness of the defendants’ servant being shewn, it was enough 
that the plaintiff's goods were lawfully on the defendants’ premises.

In Marshall v. York, etc., R.W. Co., 11 C.B. 055, the position 
was reversed. Here the contract was made with the master, and 
the servant was injured, brought action, and recovered.

Once it is shewn that the persons injured or their goods were 
permitted by the company to be in the place where the injury is 
sustained, and the negligence is of the class here complained of, 
the company is liable. The most direct case 1 have come upon in 
our own Courts is Jennings v. Grand Trunk R.W. Co., 15 A.R. 477. 
This case is important, too, as to the effect of an attempt of the 
employer to bind the employee. At p. 483. Osler, J.A., said: 
“\Ne need not, therefore, decide whether notice to the deceased
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of the terms of the agreement with his employers, was essential to 
be proved in such an action as this, as the learned Chief Justice at 
the trial held that it was. My present impression is, that if the 
case turned upon the effect of the agreement of the 1st January, 
1874, this ruling was correct. . . . There being then, as I 
hold, no agreement that the deceased should travel at his own 
risk, it is not material in an action like this, that there was no 
contract of carriage between him and the railway company. He 
was lawfully on their train as a passenger with their assent, or 
under some agreement, express or implied, between them and the 
express company, and a duty was thereby cast upon the railway 
company to carry him safely.” The learned Judge then points out 
that, there being no contract between the deceased and the 
defendants, the defendants owed no duty ex contractu; and, 
consequently, there could be no cause of action for nonfeasance. 
“But,” he adds, “there would be that duty which the law imposes 
on all, namely, to do no act to injure another.”

To the same effect are the judgments of Bramwcll, L.J., and 
Baggallay, J., in Foulkes v. Metropolitan District Ii.W. Co. (1880 , 
5 C.P.D. 157; and the decision in Austin v. Great Western Ii.W. 
Co. (1807), L.R. 2 Q.B. 442.

In Martin v. Great Indian Peninsular Ii.W. Co. (1807), L.R. 3 
Ex. 9, Baron Channell held that, so long as the injury complained 
of was “in the nature of an affirmative act,” the plaintiff was 
entitled to recover. The contract was with the Government, and 
there was a special provision exempting the company from liability 
for negligence.

In Collett v. London and North Western Ii.W. Co. (1851), 
16 Q.B. 984, the plaintiff was an officer, and the contract was with 
the Postmaster-General.

In Sheerman v. Toronto Crey and Bruce R.W. Co. (1874), 
34 U.C.R. 451, Mr. Justice Wilson put his judgment upon the 
ground that “the deceased . . . was not there by fraud,
nor as a trespasser . . . knowingly violating in the use of 
the car the purposes for which the defendants say it was only to 
be used; and he was, therefore, entitled as a matter of duty to be 
carried safely and securely by the defendants.”

And, in delivering the judgment of the Supreme Court of the 
United States in Philadelphia and Heading H.H. Co. v. Derby 
(1852), 14 How. 468, Mr. Justice Grier, at p. 485, said: “If the 
plaintiff was lawfully on the road at the time of the collision, the 
Court were right in instructing the jury that none of the antece­
dent circumstances, or accidents of his situation, could affect his 
right to recover.” In that case the plaintiff was paying no fare 
and was riding on the invitation of the president of the company.

('learly then, I think, the first alternative is disposed of; the 
plaintiff was not a trespasser—he was rightfully upon the railway— 
and he is entitled to recover for the class of negligence here com-
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plained of, unless the defendants have effectively contracted 0NT- 
themselves out of liability. r A

Then taking up the contract. Throughout the argument there 191 ■>
seemed to be an undercurrent of suggestion that the plaintiff — 
might in some mysterious way be bound by estoppel. What Romxsu>' 
foundation is there for this? Brought out into the open, it means grand 
that he was bound by contract—bound by the special contract— Thi nk
or he is not bound at all. Here the plaintiff was never asked to ^ 1
make a contract, never authorised the making of one on his behalf, Leim»*. j. 
and never knew that there was a contract on his behalf. Did he 
not know or understand that his passage would be arranged for?
Yes, but that would be a contract on behalf of McCombe; and, 
until he was told otherwise, he had no reason to anticipate special 
conditions or that he was being contracted out of his rights 
And a great deal of stress was laid on the fact that this form of 
contract was approved by the Board. There is no magic in this.
The question is not whether such a contract, if made, is binding, 
but whether such a contract, so far as the plaintiff is concerned, 
was made at all. The Board sanctions certain contracts, if made.
It does not bring contracts into being, or dispense with the 
common law essentials—communication, knowledge, consent, and 
the like. Are these conditions in evidence in this case? Neither 
McCombe, who employed the plaintiff, nor his agent Parker, 
could, without express authority from the plaintiff, trade away 
his right to be carried safely, or indemnified in case of default; 
and Parker never bargained, or intended, and the company never 
asked Parker to bargain, to do so. Parker never read the agree­
ment , and no word about reduced rates, option, special terms, or 
exoneration, was ever uttered to anybody. Indeed, if it were 
necessary to decide as to the effect of this document, even as 
against McCombe—for Parker has no interest in it it might be 
difficult to determine in favour of its validity, seeing that the 
initial condition exacted by the Board, namely, an option afforded 
to the shipper to retain his ordinary remedy against the company if 
he desired, was entirely ignored—a condition, as I understand it, 
which must exist as a matter of fact, as a foundation, before such 
a contract as this can be entered into at all. If McCombe was 
not bound, it could hardly be binding upon the plaintiff. Be this 
as it may, at all events, to the plaintiff, so vitally interested in the 
company's proposal, it was never hinted that his rights as a 
passenger were being affected in any way, although he was within 
easy reach of the agent, and although the drastic provisions of 
this contract, and the exceptional risk of travel upon a freight 
train, must have been present to the agent's mind. Instead, he 
prevented the possibility of the plaintiff making the discovery, by 
neglecting the statutory condition of requiring signature. To 
the man who already knew of the contents of the contract, the 
signing might be immaterial, but it is a part of the sanctioned
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formed him of its contents if he intended him to be bound. There 
is no special rate filled in, although there is a blank space left for 
it—the marginal reference to half fare is of the vaguest kind; and 
on this condition, and finding that there is no entry on the buck

Lennox. J.
lillKsentlng)

where the name of the reduced fare passenger, if any, is to appear, 
if the plaintiff had read this agreement he would be quite likely 
to conclude, and I think not unreasonably, that no arrangement 
for reduced fare had been made. He could pay a full fare without 
the personal loss of a farthing. If either the agent or conductor 
had done his duty, this plaintiff might have been put upon his 
guard, and if the real situation, proposed, had ever become known 
to him, is it conceivable that he would have bartered away his 
protection for less than a mess of pottage— in fact have sur­
rendered his rights against the company without advantage of 
any kind?

I am of opinion that the judgment of the learned trial Judge 
should be affirmed.

Magee. J.A. Magee, J.A., also dissented, agreeing with the opinion of 
Lennox, J.

Appeal allowed; Magee, J.A., 
and Lennox, J., dissenting.
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Oct. 15. Ontario Divisional Court, Riddell, Kelly, and Lennox, JJ. October 15, 101:2.

1. Adverse possession (811—61)—Enthy without title—Occupation
BY TRESPASSERS—CONTINUITY AND INTERRUPTIONS—EFFECT AS TO 
RIUIITFVL OWNER.

If a person enter* upon the land of another and holds possession 
for a time, and then, without hiving acquired title under the statute, 
abandons possession, the rightful owner, on the abandonment, is in 
the aanie position in all respecta a* he wan before the intrusion took

|Trustera Executors and Agency Co. v. Short, 13 App. Cas. 703. 
followed.]

•2. Adverse possession (6 II—62)—Continuity and interruptions— 
Successive trespassers.

Semble, the occupation of eueeesaive trespasser* following each other 
without interruption is -ullicient to bar the owner, though they are not 
in privity with each other. (Per Riddell, J.)

An action in the County Court of the County of Ilalton, to 
recover possession of the east half of lot 10, north of Ontario
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street, east of the river, in the village of Bronté, in the posses­
sion of the defendant. The defence was the Statute of Limi­
tations.

The action was tried before the Judge of the Count’ Court, 
without a jury; and the following reasons for judgment were 
given in writing:—

I find that the plaintiff proved sufficient paper title in him­
self to entitle him to have the actual and visible occupation of 
the land described in the plaintiff’s statement of claim, if such 
title and right have not been extinguished under the statute.

That the defendant has failed to prove actual, continuous, 
open, visible, and exclusive occupation of the said laud, either 
by himself or those under whom he claims, in succession, for a 
period of ten consecutive years.

That, if there were ten consecutive years of such occupation 
adverse to the possession of the plaintiff, such occupation could 
only be made out by uniting the occupation of some two or more 
of the plaintiff’s predecessors, or by uniting Dobson’s occupa­
tion with the defendant’s; and the defendant failed to prove a 
conveyance or transfer of any kind of such occupation or pos­
session from Pollock to Thomas, Thomas to Triller, Triller to 
Dobson, and Dobson to himself.

On these findings judgment will be entered for the plaintiff, 
that he, the plaintiff, is entitled to possession of the said land 
as against the defendant, and that the defendant give up such 
possession to the plaintiff, and pay the plaintiff’s costs of action.

The defendant appealed.
The appeal was dismissed with costs.

IV. Laidlaw, K.C., for the defendant, argued that the plain­
tiff had failed to prove a paper title; for. though he had put in 
a deed to his predecessor dated in 1871, he had failed to prove 
that the vendor was in possession at that date. Even if the 
plaintiff’s paper title should be admitted, there is evidence that 
there has been such a discontinuance of possession on his part 
as entitles the defendant to succeed. He referred to McCon- 
aghy v. Denmark (1880), 4 Can. S.C.R. 609, per Gwynne, J., at 
pp. 632, 633, where the decisions are summarised; Simmons v. 
Shipman (1887), 15 O.R. 301; Trustees Executors and Agency 
Co. v. Short (1888), 13 App. Cas. 793; Willis v. Earl Florae, 
[1893] 2 Ch. 545: [Riddell, J., referred to Armour on Titles, 3rd 
ed., p. 307] ; Samuel Johnson d‘ Sons Limited v. Brock, [1907] 2 
Ch. 533, per Parker, J., at p. 537; Perry v. Clissold, [1907] 
A.C. 73, per Lord Macnaghten, at p. 79.

J. P. MacGregor, for the plaintiff, argued that the trial 
Judge had properly found the plaintiff’s paper title made out.
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The Statute of Limitations is extinctive, not acquisitive, in its 
general scope, and the defendant cannot rely upon the posses­
sion of a succession of trespassers between whom no connection 
is shewn, to establish his title. The Short case is a binding 
authority in the plaintiff’s favour. He referred to Doe Baldwin 
v. Stone (1849), 5 U.C.R. 388; Allison v Ilcdnor (1857), 14 
U.C B IV»; Young v. Elliott 1864), U.C.R. 420; A pp 
Synod of Toronto (1873), 33 U.C.R. 220; Handley v. Archibald 
(1899), 30 Can. S.C.R. 130. The evidence shews that the posses­
sion relied on by the defendant was interrupted within the statu­
tory period. The defendant fails to shew any possession in Dob- 
son, and there is a gap in the chain of possessory owners which is 
fatal to his claim.

October 15. Riddell, J. (after setting out the facts ns 
above) :—The lot in question lies to the west of lot No. 9, 
which is frequently mentioned in the evidence.

The plaintiff’s mother, in 1871, received a deed of the east 
half of lot 10 from one Croker, paying $40 as consideration, 
and he had received a quit-claim deed in 1868 from Celista M. 
McNeil. These grantors had been in possession, and she went 
into possession and lived on the lot till about 1875. She then 
moved to Dundas, then to Oakville, then to Toronto, where she 
died in 1889, never having been upon the lot in the meantime. 
The plaintiff is her administrator, as well as grantee of her 
heirs-at-law.

When she left the lot with her family, she placed it in the 
care of her brother, John Riggs, who himself died in 1901. 
There was a house at that time on the lot, and this was rented 
by Riggs to tenants. It did not seem to pay—the tenants did 
not pay—and Riggs had the house removed about twenty-five 
years ago; this was after the last tenant, one Cullen, had partly 
burned it down, and it had become uninhabitable. No one on 
behalf of Mrs. Robinson went on the property after that time.

The learned County Court Judge has not favoured us with 
his view of the credibility of the witnesses; counsel for the plain­
tiff (p. 39) says expressly that he is not disputing the honesty 
of Pollock, Sergeant, Speers, or Dobson. The evidence is very 
contradictory as to the fencing in of this lot with the adjoining 
lot 9. Applying the best judgment I have, and remembering the 
onus of proof, the following are my conclusions as to the facts 
succeeding the occupancy of Mrs. Robinson:—

William Pollock bought lot 9 in 1892, and got his deed in 
1896. He went into possession of lot 9, and tore up an old picket 
fence between 9 and 10, replacing it by a wire fence. This fence 
I think it is that the plaintiff’s witnesses speak of. Pollock 
made no use of lot 10, but he had a tenant, Thomas, to whom he
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sold lot 9 in 1896, and Thomas took down the fence and put it 
at another place, at least much of it. Thomas used lot 10, 
ploughed it in 1897, planting potatoes that year and potatoes 
and corn the following year, with one Sergeant. In 1899, 
Thomas sold to Triller, who pastured his horses in this lot, 
which was not at least wholly separated from No. 9, and in 
1910 he sold to Dobson: Dobson himself never went on the lot 
or exercised any acts of ownership thereon, hut rented lot 9 to 
one Hart. Ifart never went on lot 10 to use it—never attempted 
to use it—and he left 9 after having been in possession for a 
year or a little more. Then tlie defendant came in possession 
of 9, and took possession of the east half of lot 10, tear­
ing down the remains of the old wire fence between the two lots, 
and cultivating them together. It would seem that Pollock made 
some kind of an indefinite claim to this lot, as Camp, Triller’s 
tenant, thought his tenancy covered it, as well as “the old Pol­
lock property.M And, though all the conveyances speak of lot 
9 only, Dobson, when he bought lot 9, thought he was also get­
ting a claim to lot 10; and, beyond question in my mind, he in­
tended to sell and the defendant to buy not only lot 9, but also 
a claim to the east half of lot 10.

If Dobson’s possession had been such as to answer the stat­
ute, 1 think the defendant could take advantage of it, even 
though his deed covered lot 9 only.

In Simmons v. Shipman, 15 O.R. 301, H. had lived on the 
land and worked it for thirteen or fourteen years; he then 
sold to D., and went off the land: possession was forthwith 
taken by D. Mr. Justice O’Connor, at tin* trial, ruled that there 
was a break in the continuity of possession, because no writing 
passed between II. and D. with reference to this land. But the 
Divisional Court held that this was error, and that an actual 
transmutation of possession for value was enough—that there 
was no need of deed or writing. To the same effect is Burroughs 
v. McCreight (1844), 1 Jo. & Lat. 290, at p. 303: “It is not 
necessary that this possession should be strengthened or corro­
borated by intermediate conveyances. The Act speaks of pos­
session without reference to conveyances.”

Dixon v. Gay fere (1853), 17 Bcav. 421, and McConaghy v. 
Denmark, 4 S.C.R. 609, may also be looked at.

The attention of the learned County Court Judge does not 
seem to have been directed to this feature of the evidence.

The learned Judge, in my opinion, misconceives the law.
In Trustees Executors and Agency Co v. Short, 13 App. 

Cas. 793, it was held that the Act does not continue to run 
against the rightful owner after an intruder has relinquished 
possession without acquiring title under the Act ; and thereafter 
it was by many considered that “the doctrine has now been
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ONT. exploded that the paper title may be extinguished by a succès- 
D c sion of independent trespasses, without any one of the intruders
1912 having been in possession for the statutory period:” Armour
---- on Titles, 3rd ed., p. 306. But the doctrine and the case in 13

Rohinson v\pp. (’as. came under consideration in Willis v. Earl Howe, 
Osiuikxk. [1893] 2 Ch. 545. and Samuel Johnson & Sons Limited v.
Rid<ïëiï~ i Hrock, [1907] 2 Ch. 533, and the decision was shewn to be

based upon the ground ‘‘that the old right of action was gone 
when the first intruder went out, and that a new right of ac­
tion arose when the fresh intrusion ocurrcd:” per Parker, J., 
in (19<i7) 2 Ch. at p. 538. If, however, the new intruder came 
in immediately, there was no advantage under the statute or 
otherwise to the real owner from the old intruder going out. 
The law is as laid down by Sir Henry Strong, C.J., in 
Handley v. Archibald, 30 S.C.R. 130, at p. 137: ‘‘The statute 
does not run against a party out of possession unless there is a 
person in possession: Smith v. Lloyd (1854), 9 Ex. 562; ,1/c- 
Donnell v. McKinty (1847), 10 Ir. L.R. 514; and further, if 
there has been a series of persons in possession for the statutory 
term between some of whom and their predecessors there has 
been no privity, in such case the bar of the statute is complete, 
but if there has been any interval between the possession of 
such persons then inasmuch as during that interval the law’ re­
fers the possession to the real owner having title, the benefit of 
the former possession of a precedent wrong-doer is lost to a tres­
passer who subsequently enters, in whose favour the statute 
consequently runs only from the date of his own entry: Trus­
tees Executors and Agency Co. v. Short, 13 App. Cas. 793. And 
this rule is not affected by the old common law principle that in 
case of disseisin there could be no remitter without actual entry, 
inasmuch as the statute does not deal with feudal possession or 
seisin but with actual or constructive statutory possession as 
distinguished from seisin.”

If then the defendant could prove a continuous occupation 
adverse to the owner, his case w’ould be made out. But there is 
a fatal gap of a whole year during Dobson’s time. Neither he 
nor his tenant, Ilart, exercised any acts of ownership on the 
land. The very stringent rule in Trustees Executors and 
Agency Co. v. Short, 13 App. Cas. 793, must, therefore, be ap­
plied—and it must be held that the defence of the statute has 
not been made out.

Some argument was addressed to us that the plaintiff had 
not made out his case. But he proved possession by his prede­
cessor in title: that was prima facie evidence of a fee simple: 
Allen v. Rivington (1671), 2 Saund. Ill; Doe dcm. Smith and 
Payne v. Webber (1834), 1 A. & E. 119; Doc dcm. Carr v. Hill- 
yard (1828), 3 M. & Ry. Ill; Doe dun. Carter v. Barnard
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(1849), 13 Q.B. 94.»; Wallbridgc v. Oilmour (1871), 22 C.P. 
13.», at p. 137 ; Williams and Yates on Ejectment, 2nd ed., p. 
250.

The appeal must he dismissed, and with costs.

Kem.y, J.:—This is an action for possession, in which the 
defendant (the appellant) claims, as against the plaintiff, to he 
entitled to possession of the property in question, hasing this 
claim upon possession by several successive trespassers or in­
truders. The evidence shews that the possession of these persons 
was not continuous—that there was a considerable interval be­
tween the time when possession was givi n up by one of them 
and the time when the next in succession took possession. Dur­
ing such an interval the law refers the possession to the real 
owner having title, and the person going into possession at the 
termination of such interval cannot claim the benefit of the pos­
session of a trespasser prior to him, the strtute beginning to run 
in his favour only on his entry ; Trutsect Executors and Agent y 
Vo. v. Short, 13 App. Cas. 793.

That being the state of the law, as I understand it, the ap­
pellant has not shewn possession for such a time as would en­
title him to hold as against the respondent.

The appeal should be dismissed with costs.

Lennox, J.;—The plaintiff has judgment for recovery of 
possession of the east half of lot 10, north of Ontario street, in 
the village of Bronte, from the defendant, with costs of action. 
In my opinion, the judgment of the learned Judge of the County 
Court, who tried the action, is correct, but for reasons other 
than those given by the learned Judge.

The plaintiff claims title as the administrator of the estate 
of his mother, Isabella Robinson, and also as one of the heirs-at- 
law, and assignee of all the other heirs-at-law, of his mother.

It is shewn by the evidence that Isabella Robinson pur­
chased the property and obtained a conveyance from a person 
in possession, I. K. Croker, in 1871, and that she lived upon 
the property until 1875. The title of the plaintiff was ques­
tioned upon the argument, but I thought the argument was not 
seriously pressed. However this may be, possession in the re­
gistered owner is sufficient prima facie evidence of title; and 
the learned Judge’s finding upon this point cannot be disturbed.

The defendant claims title by length of possession under the 
statute. This he rests upon the occupation of successive tres­
passers, including himself, and upon having had transmitted to 
him for valuable consideration—although not by deed or writing 
—the title of his predecessors in trespass, for a period which, 
added to his own occupation, covers the whole statutory period 
of ten years.

D. C. 
1912

«
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tinuous for ten years, and for at least ten years did each suc­
ceeding trespasser immediately follow the other without a

Robinson

Osborn k.

break? If they did, the defendant’s title is made out. If they 
did not, he fails.

The learned Judge apparently did not understand it in this
Lennox. J.

way; he says: “If there were ten consecutive years of such 
occupation adverse to the possession of the plaintiff, such occu­
pation could only be made out by uniting the occupation of 
some two or more of the plaintiff’s predecessors, or by fas by?) 
uniting Dobson’s occupation with the defendant’s; and the de­
fendant failed to prove a conveyance or transfer of any kind 
of such occupation or possession from Pollock to Thomas, 
Thomas to Trillcr. Triller fo Dobson, and Dobson to himself.”

I am unable to agree with this conclusion of the learned 
Judge, that for the defendant to avail himself of the possession 
of his predecessor Dobson he must shew an actual conveyance 
of Dobson’s claim, or a writing of any kind. See Asher v. Whit­
lock (1865), L.R. 1 Q.B. 1 ; Simmons v Shipman. 15 O.R. 101 : 
McConaghy v. Denmark, 4 (’an. S.C.R. 609, at pp. 632-3: Kipp v. 
Synod of Toronto, 33 U.C.R. 220.

But this does not, by any means, dispose of the action. The 
presumptions are all in favour of the rightful owner, that is, of 
the person who claims regularly by, or under, a paper title, 
with possession under it. The onus is upon the defendant. He 
must clearly establish, not only that the true owner has been 
“out” for ten years, but that during that period of time some 
one else has been “in,” and that this person has had possession 
by an actual, constant, and visible occupation. See the Jfc- 
Conaghy case and cases noted at p. 633 ol 4 S.C.R. And, fur­
thermore, when, as in this case, he depends in part upon the 
occupation of predecessors in trespass, he must also clearly es­
tablish that these trespass occupants have followed each >ther 
in close succession—in an unbroken chain—the one coming in 
as soon as the other went out—during the time the statute was 
running. The moment the property becomes vacant the law 
attributes possession to the true owner.

Upon this question, Lord Macnaghtcn, delivering the judg­
ment of the Privy Council in Trustees Executors and Agency 
Co. v. Short, 13 App. Cas. 793, at p. 798, says: “Their Lord- 
ships . . . are of opinion that if a person enters upon the 
land of another and holds possession for a time, and then, with­
out having acquired title under the statute, abandons posses­
sion, the rightful owner, on the abandonment, is in the same 
position in all respects as he was before the intrusion took place. 
There is no one against whom he can bring an action. He can­
not make an entry upon himself. There is no positive enact-
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ment, nor is there any principle of law, which requires him to 
do any act, to issue any notice, or to perform any ceremony in 
order to rehabilitate himself. No new departure is necessary. 
The possession of the intruder, ineffectual for the purpose of 
transferring title, ceases upon its abandonment to be effectual 
for any purpose. It does not leave behind it any cloud upon 
the title of the rightful owner, or any secret process at work for 
the possible benefit in time to come of some casual interloper 
or lucky vagrant.”

In the same line are McDonnell v. McKxnty, 10 Ir. L.R. 514, 
and Smith v. Lloyd, 0 Ex. 562.

Now as to the facts. The learned trial Judge specifically 
finds “that the defendant has failed to prove actual, continu­
ous, open, visible, and exclusive occupation of the said land, 
either by himself or those under whom he claims, in succession, 
for a period of ten consecutive years.”

This is sufficient to dispose of the appeal: but I may add 
that a perusal of the evidence satisfies me that this finding is 
clearly supported by the evidence. There is some contradiction 
as to the boundary fence between this lot and number 9; and 
upon this point— not very material, perhaps—1 think the pro­
babilities and the preponderance of evidence arc very much 
against the defendant’s contention. Hut, at all events, it is be­
yond question that from the time that Hart became the tenant 
of Dobson of the adjoining lot 9 until the defendant took pos­
session of it, as he says in 1903—a period of more than a year— 
the property in question was not occupied by any one. It was 
not in Hart’s lease; Hart had nothing to do with it. Nor did 
Dobson work it or go upon it or do anything about it. They 
both swear to this.

Appeal dismissed with costs.

Annotation — Adverse possession ( § 11—61 ) — Tacking —■ Successive tres-

By E. Douglas Armoub, K.C.

The decision on the only point directly calling for it, viz., the elTect 
of n vacancy of the land between the occupation of two independent tres­
passers, is merely a following of the Privy Council decision on that point 
in Trustee» and Agency Co. v. Short, 13 A.C. 793.

The opinion expressed on the other point, which was the only one 
decided by the County Court Judge, but which became unnecessary to 
pass upon in the Divisional Court, viz., that where there is a succession 
of trespasses amounting in all to the statutory period, without any 
intermediate vacancies, the owner is barred, although there is no privity 
between the trespassers, is of course obiter, but revives the theory which it 
was thought had been exploded by the judgment in Trustee» and Agency 
Co. v. Short.

In Doe dem. Uoody v. Carter, fl Q.B. 863, a trespasser died in posses­
sion within the statutory period, and was succeeded in the possession by
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Annotation (continued)—Adverse possession (§11—61)—Tacking — Suc­
cessive trespassers.

his widow, the defendant ; she remained in possession for less than the 
statutory period, but both occupations exceeded in time the twenty years 
then prescribed. The lessor of the plaintiff was mortgagee for a term 
of years, of the owner. The whole argument and the greater part of 
the judgment were devoted to the point as to whether the tenancy at 
will of the defendant's husband had been determined. It seemed to have 
been assumed by both counsel and Court, without argument, that if the 
lessor of the plaintiff had not been in possession for the statutory period, 
it mattered not how long each of the trespassers occupied.

Three years later, one Barnard, claiming under Goody, got into pos­
session, and Mrs. Carter brought the action of Doe dem. Carter v. Bar­
nard, 13 Q.B. 945, to eject him. In that case it was said that, in order 
to acquire a title, the lessor of the plaintiff should herself have been in 
possession for the statutory period. But the case turned upon the point, 
that the wrongful seisin of her hush.md descended to his son, and there­
fore the lessor of the plaintiff had proved title in another and could not 
succeed.

In Burroughs v. McCreight, 1 Jo. & Lat. 290, one tenant in common of 
an equitable estate filed a bill against the trustee holding the legal 
estate and four other tenants in common, claiming one-fifth of the rents. 
The four tenants in common who were defendants, had been in receipt of 
the rents to tlie exclusion of the plaintiff for the statutory period. Sugden, 
L.C.. pointed out that, under the modern statute, the possession of one 
tenant in common was not the possession of the others, saying “the rule 
being altered by the statute . . . the possession of one of them here
would not in point of fact lie such a possession or would enure for the 
benefit of his co-tenant,” and he immediately adds:—

“Now it must lie borne in mind, that it is not necessary that this pos­
session should he strengthened or corroborated by intermediate conveyances. 
The Act speaks of possession without reference to conveyances; and 
therefore conveyances can only lie brought in aid to shew that there were 
such dealings with the legal estate as continued the trust."

The sentence in italics, if detached from the context, would indicate 
that persons wrongfully in possession need not lie in privity with each 
other ; but read with the context, it seems obvious that it could not be 
understood to refer to such a case.

In Dixon V. (layfere, 17 Beav. 421, the land being in a trustee, a tres­
passer who died in possession was followed in the possession by his widow. 
The facts as to possession were the same as in (loody and Carter's case. 
The Court held that tlm statute did not apply, as a receiver was put in 
possession to enforce the trust, but the learned Judge, putting the case 
of successive independent trespassers, said that there were insuperable 
objections in his opinion to declaring in favour of any one of the tres­
passers. This, it will, be observed, was as against the last trespasser in 
possession.

In Upjier Canada, it was held, in Kipp v. Bynod of Toronto, 33 U.C.K. 
220, citing Doc dem. Carter v. Barnard, 13 Q.B. 945, that the owner could 
not eject the last trespasser in possession after being out of possession for 
more than the statutory period.
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In McConaghy v. Denmark, 4 Can. S.C.R. 000. it was stated hv Gwvnne, \,)Vl.rsp"

J., to have been the law ns settled by an unbroken line of decisions for possession__
over forty years (although ns far as the writer knows, Kipp v. Synod of Successive
Toronto, 33 U.C.R. 220, is the only reported case on the point in Ontario), trespassers
that the owner could not eject the last trespasser, nor, if the tables were 
turned, could the last trespasser eject the owner if the latter got into 
possession.

At this stage, Trustera and Agency Co. v. Short. 13 A.C. 703, came to 
be decided. The facts were that a trespasser had come and gone, leaving 
the land vacant. Subsequently, another trespasser entered, and, in an 
action by the true owner, set up the defence that time, having commenced 
to run when the first trespasser entered never stopped, and that the 
plaintiff was therefore barred of its right to recover. Lord Meenaghten 
in delivering the judgment, said :—

“The possession of the intruder, ineffectual for the purpose of trans­
ferring title, ceases, upon its abandonment, to be effectual for any pur­
pose. It does not leave behind it any cloud on the title of the rightful 
owner, or any secret process at icork for the possible benefit in time to 
come of some casual interloper or lucky vagrant.”

This reads like a final pronouncement upon the subject. The second 
“lucky vagrant” gets no benefit from the possession of the prior trespasser, 
whose possession, when abandoned, ceases “to lie effectual for any purpose.”
And yet in Willis v. Earl Hotce. [1893] 2 Ch. 545, at 554, Kay, L.J., 
said :—

“But it was not meant that if the possession had not been vacant, 
but some one or other had been in adverse possession during the twelve 
years, such possession would not bar the true owner, unless all such 
occupants could shew a title derived from one another.”

In other words, his Lordship was of opinion that, if the second tres­
passer only followed close enough i n the heels of the first, he would 
get the benefit of some “secret j arising from the first trespass,
which would lie effectual for the pose of being added to the occupation 
of the second trespasser. The 1‘rivy Council's judgment is not open to 
such construction. Willis v. Earl Iiowe, [1893] 2 Ch. 545, was a case 
of alleged concealed fraud, and <s decided upon an application to strike 
out the statement of claim and dismiss the action as frivolous and vexa-

If the generality of the expressions in Trustees and Agency Co. v. 
Short, 13 A.C. 793, arc to lie restricted and applied only to the actual 
state of facts in that case, then of course, the decision does not affect the 
point now under consideration. But they seem to have been framed with 
carefully selected language to get rid of the idea that a second tres­
passer should get any benefit from the occupation of a prior trespasser, 
where the latter abandons possession and does not convey it to his suc­
cessor: Doe dem. Goody v. Carter, 9 Q.B. 803, and Doe dcm. Carter v. 
Barnard, 13 Q.B. 945, were both cited upon the argument, and no doubt 
received the full consideration of their Lordships. It is submitted that 
the decision both by the generality of its language, and its .specific refer­
ence to the supposed relationship between intruders, covers the point now
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Annotation (continuai)—Adverse possession (§ II—61) —Tacking — Suc­
cessive trespassers.

under discussion and tlmt that is the proper wording of the statute. The 
cases before that decision proceeded upon the supposed principle that it 
was the absence from the land of the owner that disabled him from bring­
ing a successful action against any person whom he found in possession. 
The decision in Trustees and Agency Co. v. Short, 13 A.C. 793, shews that 
the real point is, whether the trespasser can successfully defend himself 
against the paper title by shewing that a cause of action which he 
occasioned by his intrusion has been extinguished. The cases before Trus­
tees and Agency Co. V. Short assume that one cause of action arose on 
the entry of the first intruder, and continued, notwithstanding the latter’s 
vacating of the land, through the wrongful possession of succeeding in­
truders. The true view is that ns each trespasser leaves the land, the 
right of entry and action against him is gone; and when a second in­
truder enters, a new and entirely different right of action arises which 
the owner has a right to maintain at any time within the statutory 
limit. Parker, J., points this out in Samuel Johnson <f- Sons v. Brock, 
[ 1907] 2 Ch. 535. at p. 538, where he says, “that the old right of action 
was gone when the first intruder went out, and that a new right of 
action arose when the fresh intrusion occurred.”

It must always lie borne in mind that the Statute of Limitations is an 
Act limiting the time to bring an action, and if the cause of action ceases 
of itself, by the potential defendant’s abandoning the lands, the right of 
action becomes extinct. Why should any evil consequences lie visited on 
the owner, who was absolved from the necessity of bringing the action 
by the cause being removed ? The new cause of action against a second 
intruder is as different from that against the first, whether it arises a year 
afterwards, or whether it arises a day afterwards or half a day after-

When the intruders are in privity with each other, however, differ­
ent considerations arise. When a trespasser is in occupation he is 
seised of the land—wrongfully, it is true, but still seised. And he may 
deliver the seisin to another. At common law, this seisin was transmis­
sible by descent ; Watkins on Descent, 4, 5. It passed by descent under 
the statute of William IV., R.S.O. ch. 127, see. Ü2; and it is devisable: 
R.8.O. eh. 128, sec. 2.

To transmit inter vims under feudal rules, livery of seisin might have 
been made, accompanied by a feoffment. Since the enactment, R.S.O. 
ch. 119. sec. 3, the feoffment must have been by deed. Since sec. 2 of the 
latter Act was passed, the immediate freehold can be conveyed by grant. 
If a lmrgain and sale had been resorted to, it must have been by deed. 
In the absence of a deed, the ease of Simmons v. Shipman, 15 O.R. 391, 
would seem to he of doubtful authority. A mere contract, a promise to 
convey, cannot take the place of an actual conveyance; and, as oil that 
an intruder has is seisin of the land, and that wrongful, it should lie 
seen to, that he effectually transfers that seisin to a subsequent intruder 
before the true owner is affected. It might be otherwise if the Statute of 
Limitations were an enabling Act, and one to be benevolently inter­
preted in favour of wrongdoers.
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REX v. ROWLEY

Quebec Court of King's Bench (Appeal Hide), Arehambeault, C.J.,
Trcnholmc, Lovcrgnc. Carroll, and Oervais, ,1,1. November 30, 1912.

Appeal (§ I C—25)—Reserved Case—Perjury — Examina­
tion for Discovery.]—This was a reserved case submitted to the 
Court of Appeal by the trial Judge of the Court of Sessions, 
who had found the accused guilty of perjury committed in a 
civil case. The question was as to whether a false statement 
made under oath at an examination on discovery constituted 
perjury.

QUE.

K.B.
1912
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Trenholme, J., in rendering judgment for the Court, stated 
that as proceedings in an examination on discovery now formed 
part of the proceedings in a case and of the evidence of record, 
such false statement, constituted perjury within the meaning of 
the Criminal Code. The conviction was, therefore, affirmed 
and order was given that the record be sent back to the Court 
of Sessions. G. A. Campbell, K.C., with N. K. Laflamme, K.C., 
for the Crown. R. G. DeLorimier, K.C., and Alban Germain, 
K.C., for the accused.

REX v. LEMELIN

Quebec Court of King's Bench (Appeal Side), Arehambeault, C.J.,
Trcnholmc, Lavergnc, Carroll, and (Serrais, ,1.1. November 30. 1912.

Appeal ( § IX—720)—Leave to Appeal—Conviction—Suffi­
ciency of Particulars.]—Demand for leave to appeal from a 
conviction for theft on the ground that the indictment was too 
vague, and insufficiently particularized.

Lavergne, J., said that the indictment disclosed the date of 
the offence, the name of the person from whom the money was 
stolen, and the amount stolen. Such indictment disclosed the 
offence charged quite sufficiently to enable the accused to de­
fend himself properly. Leave to appeal would be refused. 
Xicol, for the Crown. C. C. Cabana, for the accused.

85—8 D.L.R.
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QUE. REX v. EAVES.

K. B. 
1012

Quebec Court of King’s Dench (Appeal Bide), Archambeoult, CM.. 
Trenholme, Lavergne, Carroll, and (lervais,!November 30, 1912.

Décisions.
Appeal ( § IX—720)—Leave to Appeal — Conviction for 

Usury—Importance of Question.]—This whs an application by 
the private prosecutor for leave to appeal to the Court of 
King’s Bench from the decision of the trial Judge of the Court 
of Sessions, who had dismissed a prosecution against the ac­
cused, charged with money-lending at a usurious rate without 
calling on the accused to make any defence.

Lavergne, J., for the Court, stated that, owing to the im­
portance of the question raised it was desirable to hear the 
case on the merits, so that the entire record might be before the 
Court. Leave to appeal was therefore granted. N. K. La- 
flam me, K.C., for the Crown. E. Pelissier, K.C., and J. P. 
Whelan, for the accused.

MAN BROWN v. TELEGRAM PRINTING COMPANY.

G. A.
1012

Manitoba Court of Appeal, Richards, Perdue, and Cameron, ,/./.
February 20. 1912.

Pleading (§ I N—113)—When Action at Issue — Amend­
ment of Plcadinys—Application for Special Jury.]—When the 
statement of defence has been amended, the action is not at 
issue, under Rule 301 of the King’s Bench Act, until the ex­
piration of ten days from the delivery of the amended state­
ment of defence and an application for a special jury may, 
under section 60 of the Jury Act, be made within six days after 
the expiration of such ten days. A. B. Hudson, for plaintiff. 
F. M. Burbidge, for defendants.

B.C. TRAWFORD v. BRITISH COLUMBIA ELECTRIC R. CO.

S. c.
1012

British Columbia Supreme Court. Trial before Murphy. J.

Action (§ I B 2—10)—Nature and Right—Restoration of 
Benefits Received—Condition Precedent, as to Prior Release— 
Families Compensation Act (B.C.).]

Murphy, J., held that where an action for damages under 
sec. 3 of the Families Compensation Act, R.S.B.C. 1911, eh. 82, 
is brought by and in the name of the persons entitled as bene­
ficiaries under sec. 4 of the Act more than six months after the 
death of a person alleged to have been caused by the wrongful 
act, neglect, or default, of the defendant, and where it appears 
that after the accident complained of and before the death of 
the person injured a release (in consideration of a sum certain
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duly paid) was by him executed and delivered to the defend- B.c.
ant, the action for the death eannot lie unless and until (a) g c
the release shall have been set aside in an action brought by ii|J 
the personal representative (the benefiaries having no status in ----
that respect), and (6) the amount of its consideration in rash

• it l i i „ l/r.l IMONS.shall have been brought into Court.

Action dismissed.
[Appeal taken to the B.C. Court of Appeal.)

O'ROURKE v. BELL. ALTA.

Alberta Supreme Court. Trial before Stuart. J. S™c"
Contracts (§111)4—186)—Construction of build inns or 18,2 

works—Plumbing and heating—Sub-contract.]—Trial of action 
for the price of work and labour and for material supplied.

Stuart, J. :—The defendant, Hell, was having a hotel built 
for him to be known as the King George Hotel. One Gilmour 
had the contract for the plumbing and heating. In connection 
with this work, it became necessary to have some work done 
in the way of insulating the piping from the heating boilers 
so as to prevent radiation. By Bell’s expressed or implied 
authority, Gilmour employed the plaintiff to do this work. No 
price was fixed, unfortunately, for the work. The plaintiff 
was paid by Bell $1.">0 on account and now sues for $1,038.70 
less the said sum of $150, that is for $880.70 as the balance of 
the price of the work done. The sum of $1,038.70 is made up 
of $540 for labour and $498.70 for materials supplied. He 
also sues for an additional sum of $20 as the price of removing 
a boiler in the building. As there was no agreed price, the 
onus lay upon the plaintiff to shew that he was charging a rea­
sonable price. He swore that he. his foreman and another man, 
put in a total of 720 hours of labour and he charges 75 cents an 
hour for this.

He swore that he considered his own work worth 75 cents an 
hour, that he paid his foreman 75 cents an hour and that he 
paid the other workman 50 cents an hour. Part of his profit, 
he said, consisted in the extra 25 cents an hour which he charged 
for the workman. The plaintiff also stated that his account for 
materials, namely the sum of $498.70 was made up by him by 
adding 50 per cent, to what the materials actually cost him. He 
said that 30 per cent, was a fair profit and that he had added 
20 per cent, in addition “because he had guaranteed a good job 
which would last for three years.” The inference from this would 
he that a workman is entitled to get his 30 per cent, profit even 
without any assurance of the perfect character of the work.
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I have seldom met with so bold and unblushing an attempt 
to “hold up” the person who must pay the price, as the pr< 
sent case presents. The plaintiff boasted of his peculiar and 
exceptional skill at the kind of work involved, yet his evidence 
and that of his witness shews that he himself worked only nine 
complete days in all, and that the rest of the work was done by 
two so-called skilled artisans, one of whom worked a little while 
at the trade when he was seventeen years old and then after 
spending ten or twelve years in the army, returned to the kind 
of work involved here only shortly before he did the work in 
question; and the other of whom did a little when he was 14 
years or so old and after spending over ten years at insurance 
and office work returned to this work only about the time lie 
worked for the plaintiff. One of these men gets $7.50 a day, 
and the other $5 a day from the plaintiff. It is true the plain­
tiff says he was there every day but did not charge except for 
the whole days he worked. 1 am convinced he could have spent 
very little time there, for otherwise he would have made a charge. 
Mr. MacDonald said the work was well done.

If men with so little experience as the foreman could do the 
work well, I hesitate to believe that it was worth $7.50 a day 
to work at it. The evidence is, if I believe it, that the workmen 
worked 84 days of ten hours each. For the one workman, this 
would amount at $5 a day to $170. To this the plaintiff adds 
$85 or 50 per cent, as profit. The evidence for the defence shews 
that plaintiff was charging exorbitant prices for parts of the 
materials. MacDonald and Dowler say that $165 is a very lib­
eral allowance for the labour involved. The plaintiff claims 
$540. Taking the whole evidence together I am forced to con­
clude that these workmen lingered and loafed at their work. I 
simply do not believe that it would take or ought to take 720 
hours of the work of one man, or a period of two months about 
at ten hours a day, to do the work involved. At $5 a day, $165 
would give 33 days’ work which looks every way more reason­
able. Making some allowance for a possible strictness in the 
architects I have decided to allow $200 for labour and with a 
15 per cent, profit, this will give the plaintiff $230.

For the materials I take the evidence of Berryman, Bell and 
Clancy and have to make deductions. In making the reductions 
I take the prices given by the materialmen, and allowing from 
25 to 30 per cent, for profit, the total reductions will amount 
to $129.60. I cannot find any basis in the evidence for making 
any reduction on the other materials except that the plaintiff 
says he made a profit of 50 per cent, on them. I consider this 
unreasonable and will allow only 30 per cent. The articles on 
which I have made a specific reduction are charged by 
the plaintiff at $409.25 which leaves $89.45 charged on the



8 D.L.R.] Memorandum Decisions. 1029

articles on which I make no specific reduction. Taking this as ALTA. 
130 per cent, of cost I will allow him 13° per cent., i.e., a profit ^7 
of thirty per cent, which will reduce this sum by $12.95. Add-
ing this to $129.60 gives a total reduction in materials of $142.55. ----
Deducting this from .$498.70 leaves $356.15, which is the amount d^^qx, 
I finally allow for materials. Adding the labour allowance we 
have $586.15. I think the $20 asked for the removal of the 
boiler should be allowed, which brings the plaintiff’s claim up to 
$606.15, a little over half of what lie claimed. This I feel satis­
fied is a result not unfair to the plaintiff in view of his general 
attitude, which Î can only describe as that of a man who wanted 
to “get rich quick.”

The plea of the defendant that the plaintiff had agreed to 
leave the dispute to arbitration, while proved in fact to my 
satisfaction, is clearly not sufficient in law to bar the plaintiff’s 
action. There was no agreement to arbitrate contained in the 
original contract itself and no stipulation that the ri^ult of 
action should be suspended. Besides, it does not appear that 
the arbitrators heard the plaintiff’s side of the ease at all. There 
might have been some ground for arguing that he should be 
hound by their decision if they had given the plaintiff a fair 
chance to lay the whole plea before them as they did before me.
1 do not mean to say that they acted unfairly hut merely that 
the method they adopted was not such as should preclude an 
enquiry by the Court. It is true that I am allowing a good deal 
more than the arbitrators allowed and that the result may be 
said to be unfair to the defendant for that reason, but I think 
the defendant, or at least his agent, Gilmour, should share some 
of the responsibility for Payne and Turner having been paid, 
as they say they were, for so many days at such a high rate,
Either Gilmour, who employed the plaintiff, the defendant him­
self, or both of them, were apparently very careless in not at­
tempting some cheeking of the payments made by the plaintiff 
for labour, or in not keeping a better watch on what was going 
on. MacDonald and Dowler did not give any specific details as 
to how they arrived at the amount and value of the materials 
used; and while, from what I have said and from the fact that 
the plaintiff has claimed practically three’times as much for the 
work as two competent architects, one of his own selection, 
have after examination allowed, I make the inference that 
lie must certainly have been attempting to exact an exorbi­
tant price for his work, yet 1 am not alwolutely satisfied 
that the architects may not have overlooked some circum­
stances which if fairly considered might have led them to 
increase the allowance made. The sum of $150 was paid 
on account and the plaintiff will therefore have personal judg­
ment against defendants Bell and Schiesel for $455.15 and also
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a judgment declaring that he has a lien on the land in question 
for that amount and giving him liberty to apply for a sale of 
the amounts if not paid within one month. There will tie no 
costs to either party.

TEMISKAMING MINING CO. v. SIVEN.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., atul Idington, 
Duff, Anglin and Brodeur, JJ. May 22, 1012.

[Sivtn v. Temiskaming Mining Co., 2 D.L.R. 164, 25 O.L.R. 
524, affirmed on appeal.)

Master and servant (§ IIA 4—75)—Mines—What plans 
must be made safe in.]—Appeal from a decision of the Court of 
Appeal for Ontario, Sivcn v. Temiskaming Mining Co., 2 D.L.R. 
164, 25 O.L.R. 524, maintaining the verdict for the plaintiff at 
the trial.

The appeal w-as dismissed.
If. E. Hose, K.C., for the appellants.
A. G. tilaght, for the respondent.
The plaintiff, Siven, was working in the defendants’ mine 

when he was injured by a rock falling down the shaft and strik­
ing him. The rock came through a man-hole above the shaft 
wdiere men were engaged in stoking and there was a trap-door 
over the mouth of the shaft which was open at the time. Before 
proceeding with the stoking the workman in charge sent a helper 
to see if the trap-door was shut and when the latter called out 
“everything is all right” went on with the work. If the trap­
door had not been open the plaintiff could not have been in­
jured.

The plaintiff brought an action at common law and under 
the Mining Act for damages in which the jury found that the 
defendants were guilty of negligence for not providing a suit­
able pentice for the protection of workmen in the shaft (as re­
quired by sub-sec. 17 of sec. 164 of the Mining Act of Ontario) ; 
they negatived contributory negligence by the plaintiff and 
assessed the damages at $2.500, for which judgment was entered 
for the plaintiff.

The Court of Appeal maintained this verdict and held that 
the defendants could not rely on the doctrine of common em­
ployment as the accident was caused by breach of a statutory 
duty to which that doctrine does not apply.

The defendants appealed to the Supreme Court of Canada.

The Court, without reserving judgment, dismissed the 
appeal with costs.

Appeal dismissed with costs.
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FAVREAU et al. v. ROCHON et al.
Supreme Court of Canada. Sir Chartes Fitzpatrick. C.J., am/ Davies, I ding- 

ton, Duff, Anglin and Brodeur, JJ. June 14, 1912.
[Rochon v. Favreau, 21 Que. K.B. til, reversed ; Favrcau 

v. Rochon, 38 Que. S.C. 421. restored. )
Contracts (§ II D 4—188)—Building contracts—Construc­

tion of.]—Appeal from the judgment of the Court of King’s 
Bench, appeal side, Rochon ct at. v. Favreau, 21 Que. K.B. til, 
by which the judgment of the Superior Court, sitting in review 
at Montreal, Favreau et al. v. Rochon ct al., 38 Que. S.C. 421, 
was set in part aside, and the judgment of Lafontaine, J., at the 
trial, was in part restored.

The appeal was dismissed, but without costs.
R. C. Smith, K.C., and Paul Lacoste, for the appellants.
Bisaillon, K.C., for the respondents.
The appellants entered into a contract for the construction 

of a row of houses for $13,940, and the time for their completion 
was agreed upon. There was some delay in the completion of 
the buildings and the respondents, after taking possession of the 
buildings, refused to make the final payment provided under the 
contract on the ground of faulty execution of the works, devi­
ation from specifications and negligence. In an action to re­
cover the balance of $8,800 remaining unpaid the respondents 
filed a defence and instituted a cross-action against the appel­
lants for rescission of the contract, reimbursement of $5,200 
paid on account, and for $9,300 damages for breach of contract, 
asking also for the demolition of the buildings on account of 
defective construction. The cases were tried together in the 
Superior Court and the judgment by Lafontaine, J., dismissed 
the appellants’ action, awarded the respondents $513 for dam­
ages, and ordered the return of the money paid on account. By 
the judgment of the Court of Review this judgment was varied 
by increasing the damages to $5,800 and allowing the appellants 
$2,930 for balance due them on the contract price. By the judg­
ment appealed from the Court of King’s Bench restored the 
judgment at the trial in so far as it dismissed the action of the 
appellants and awarded $513 to the present respondents.

On the appeal, by the contractors, to the Supreme Court of 
Canada, after hearing counsel for both parties.

CAN.
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The Court reserved judgment and, on a subsequent day, the 
Judges being equally divided in opinion (the Chief Justice and 
Duff and Anglin, JJ., considering that the appeal should be 
dismissed ; Davies, Idington and Brodeur, JJ., considering that 
the appeal should be allowed and the judgment of the Court of 
Review restored), the judgment of the Court of King’s Bench 
stood affirmed, no costs being allowed.

Appeal dismissed without costs.
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B. C. REX v. BEGEOTAS.

C. C. British Columbia, County Court of Westminster, Judge Ilotcay. June, 101
1912 Intoxicating liquors (§111 A—59)—Unlawful sales—Lia-

Memo. bility of restaurant waiter—Purchase from licensed premises 
Decisions. Agent of customer—B.C. Municipal Act, R.8.B.C. 1911, eh. 17<>, 

see. 318, sub-sec. 5. |—This is an appeal from the decision of tin- 
police magistrate dismissing a complaint against the respondent 
for unlawfully keeping liquor in the premises known as tin 
Bismarck Cafe.

Judge How ay :—The facts arc not in dispute. One Young, 
accompanied by a friend, entered the Bismarck Cafe about 10 
o’clock on the night of March 8. Meals costing $1.45 were 
ordered and consumed. Just after ordering the meals, Young 
said to the defendant, who is a waiter at that cafe, “Just go 
and get three bottles of beer.” The defendant went to the 
Liverpool Arms which is a saloon situate next door and ob­
tained the required liquor, paying the 50 cents therefor. On re­
turning with the beer Young and his friend drank a part and 
the remainder was given to the defendant. The Bismarck 
Cafe has no license authorizing the sale or other disposal of 
liquor under sec. 318, sub-sec. 5 of the Municipal Act. eh. 170. 
R.S.B.C. 1911. On these facts the learned magistrate dismissal 
the complainant, holding that they disclosed no offence.

It was argued for the appellant that these circumstances 
constitute an offence because the Bismarck Cafe having no licensi* 
can by a system such as this circumvent the statute and supply 
liquor with meals. This would be a weighty argument if the 
question before me were what should the law be. The question, 
however, is, “Do these facts disclose an offence against the law 
as it is?”

Section 322 of the Municipal Act forbids the sale or barter 
of liquor without a license. It is clear to me that neither a 
sale nor a barter of liquor occurred at the Bismarck Cafe on 
the evening in question. Counsel for the appellant was un­
doubtedly oppressed with this view for he invokes sec. 325 of 
the same Act in aid. That section which deals with the proof 
of sale of liquor says that it shall be sufficient if the Court is 
satisfied that a transaction in the nature of a sale or other dis­
posal actually took place. Now this brings the matter to this 
point: “Was there a disposal by the defendant to Young of 
liquor at the time and place in question?” Now it is manifest 
that a person cannot sell what does not belong to him. It is 
equally clear that he cannot dispose of it. Thus in the final 
analysis it is reduced to this: “Whose liquor was it when it was 
handed over to Young in the cafe?” Can there be any doubt 
on this question ? Qui facit per alium facit per sc. The defen-



8 D.L.R. ] MEMORANDVM I)KC1SI0NB. 1033

dant was, on the undisputed facts, the agents of Young to pur­
chase the liquor. The liquor was Young’s when handed over 
by the bar-keeper at the Liverpool Arms. This disposes of the 
matter. I may add that I am not here dealing with a question 
of mala fidcs as for instance where a restaurant keeper uses a 
waiter as his agent for the sale of liquor. Such was the case of 
Hex v. Gann, 10 Can. Crim. Cases 148. Totally different condi­
tions may in such case arise for consideration.

I have dealt with this matter without reference to authori­
ties but not without consulting them. See Ilex v. Mat IIinn, 
10 O.L.R. 202, and Pasquier v. Seals, [1902] 2 K.B. 287, 71 
L.J.K.B. 835, 87 L.T. 230. The appeal is therefore dismissed 
with costs which I fix at .$35.

Appeal dismissed.

GREAT WEST LIFE ASSURANCE CO. v. WHITCHELOW.

Saskatchewan, District Court, Judye Farrell. January 9. 1912.

Garnishment (§ TIT—00)—Procedure—Slop in the Action 
—Small Debt Procedure—Jurisdiction as lo Costs or Counsel 
Fees.]

Judge Farrell :—In my opinion the issue of a garnishee 
summons is merely a step in the action. It is an additional re­
medy, providing the plaintiff, under certain conditions, with 
the means of securing the debt which has l>een sworn positively 
to be owing by the defendant to the plaintiff. All the proceed­
ings in connection with the garnishee summons are kept along 
with the suit papers of the plaintiff’s action against the defen­
dant, on which the garnishee proceedings are founded, in the 
same file in the clerk’s office and under the same number. Unless 
it is a garnishee summons issued after judgment the plaintiff 
can do nothing under it until he has first obtained judgment 
against the defendant in his original action. I have no doubt at 
all that a garnishee summons is a step in the action and that the 
garnishee summons here is a step in admittedly a small debt 
action and governed by all the rules of the small debt procedure. 
It is true that the small debt procedure has no rules of its own 
regarding attachments and garnishee and in consequence as 
provided by the new District Court rule 22 in such matters the 
general rules of practice govern, but those rules only govern as 
far as it is necessary to carry out the particular step when not in­
consistent with the rules of the small debt procedure. Rule 
517 makes the costs in these garnishee matters in the discretion 
of the Judge, but that can only mean costs in the scale applic­
able to the Court in which the action is brought. In this case

BC.
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as to costs under that procedure must apply. Rule 19 of the 
new District Court Rules enacts that “no other counsel or soli­

Decisions.

citors’ fee shall be taxable or payable as between party and 
party,” except as provided in that rule. It was not argued or 
contended that the solicitor’s fee of 5 per cent, or counsel fee of 
10 per cent, therein provided was applicable to this case, and 1 
do not see how it can be applicable. This being so and in view 
of the very explicit terms of Rule 19 I do not see that I have any 
jurisdiction to grant or order any solicitor’s fee or counsel fee 
in this case. All I can do is to deal with the costs which are in 
my discretion, namely, the disbursements provided for in the 
small debt tariff by section 20. A reference to this tariff shews 
that the costs in garnishee matters were not overlooked by the 
compiler of the tariff, as three of the items there are for such 
matters, and the inference is that if any other fees were in­
tended to be allowed they would have been provided for. 1 was 
referred by counsel for the defendant to a judgment of the 
Chief Justice in Union Bank v. Stewart, 3 Terr. L.R. 342, but
I think this judgment rather confirms the view I have taken. 
In that case the Chief Justice held, as the Small Debt Ordin­
ance did not expressly prohibit it, an advocate retained to pro­
secute an action, and who does so, may recover, as between soli­
citor and client the fee he would be entitled to under the gen­
eral tariff, instead of being confined to the 10 per cent, counsel 
fee of the small debt tariff. That is as regards costs between the 
solicitor and client and not costs between party and party as in 
this case. In setting aside the garnishee summons herein, I in­
advertently allowed the defendant along with his costs a counsel 
fee of $5. Counsel for defendant informs me that he drew my 
attention at the time to the fact that it was a “small debt” case.
I have no doubt that he did, although that fact did not come 
home to me at the time. I was thinking solely as to whether 
the $5 fee asked for was reasonable or not. I regret this, as 
my action in so doing has, no doubt, misled the defendant.

For the reason 1 have already expressed, in my opinion I 
had no jurisdiction to allow this fee, and I therefore rescind 
my fiat granting that fee, as I think I have the authority to do. 
It was contended that in any event the proper procedure for 
the taxing officer was to allow this $5 on the taxation, as the 
defendant had a fiat for it, and for the plaintiff then to have 
asked for a review of the item. I agree that such is the proper 
procedure, and that the taxing officer erred in disallowing the 
item under the circumstances. There is one item of costs which 
has not been touched on, and that is the costs of the garnishee, 
which, under rule 509, he is allowed to deduct up to the sum of 
$5 from the moneys in his hands before he pays the balance into
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Court. These costs fall upon the defendant, as all 1 can order 
to be paid back to him is the money in Court, which is short 
the amount of the garnishee costs, which he has already paid 
himself under the rule out of the defendant’s money.

In this case I have ascertained that the garnishees (being 
the Provincial Government) made no deductions for costs. If 
they had, 1 think 1 have authority to charge them up to the 
plaintiff by adding them to the defendant’s costs and would 
have done so. I therefore find that the only costs tin? defendant 
is entitled to herein an* the disbursements provided for in the 
small debt tariff. Proctor, for defendant. Truscott, for plain­
tiffs.

HART, PARR CO v. WORTH.

Sashateheiran Supreme Court, Jmlye Maclean, l.oeal Master.
January il. 1012.

Judgment (§ VII C—282)— Default Judgment Entered 
Prematurely—Grounds for Uclicving Against—Laches of Soli­
citor—Delay in Moving to Sit Aside—Consideration of the 
Merits.]

Judge Maclean:—The defendant by Chambers summons 
dated Dec. 13th, 1011, applied to me to set aside the judgment 
and execution herein on the ground of irregularity and on the 
ground that the defendant has a good defence on the merits. 
The ground of irregularity was that judgment was prematurely 
entered. The plaintiff’s solicitors, on September 30th, 1911, 
notified the defendant’s solicitors that:—

We are instructing our agent at Hnttleford to do nothing further 
until the 9th October, but if, on that date, lie has not received state­
ment of defence he is to sign judgment.

I find that the judgment was entered on the 9th October, 
and, according to Rules 705 and 706, the defendant would 
have all of the 9th up to six o’clock in the evening to file and 
serve statement of defence herein, and that the judgment should 
not have been entered until the morning of the 10th. It ap­
pears that the defendant’s solicitor was sick for some time and 
unable to attend to his professional duties, and this was put 
forward as the reason for the delay in making this application, 
but according to his physician’s letter he was taken ill with 
fever on the 16th October. As this judgment was entered on 
the 9th October, and the said solicitor had ful} knowledge of 
the said judgment and made an effort to have it re opened by 
consent he should have, before the 16th October, taken out a 
Chambers summons to have the judgment opened up on this 
ground of irregularity. The said solicitor, if he was unable to
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do his work, should have left the matter in the hands of one of 
his partners to attend to; it was not a matter requiring his per 
sonal attention and I do not consider that his excuse of sickness 
from October 16th until December 7th, a satisfactory reason 
why there should have been such delay in the application.

Following Scott v. lloffntr, 3 W.L.R. 247, I find that the de­
fendant has been guilty of laches and under Rule 748 he is not 
at this date entitled to have the judgment opened up on the 
ground of irregularity alleged. The defendant submits an n«'! 
davit of merits. 1 consider that the said affidavit discloses a 
sufficient defence to justify me in opening up said judgment on 
terms. The affidavit discloses the character of the defence, and 
while there may be objections that the written agreement of 
sale in question does not admit of such a defence being raised, 
yet this is a question partly of law and partly of fact and ns I 
am not trying the action it is not one I feel that I should consider 
on this application.

I follow the finding of the learned Chief Justice of this 
Court, in the case of Miller and Smith v. Ross, 2 S.L.R. 449. 
451, where he lays down the law that there must be something 
to shew that the defence is real, and that it is a defence worthy 
to be entertained, and also that in order to open up a regular 
judgment the acknowledged practice is that an affidavit should 
be produced setting forth what the character of the defence is 
and by that it is understood that this must be established in a 
general way at least. I feel it my duty in view of the material 
presented on the application to allow the judgment to be opened 
up and I accordingly do so. The judgment and execution will 
be set aside; the plaintiff will have the costs of entering judg­
ment and issuing execution and also the costs of this applica 
tion. Earle for plaintiff. Livingston, for defendant.

Re SOUTH HAZELTON Station.

Hoard of Railiray Commissioners. October 2, 1912.

Carriers (§ IV D—550)—Governmental Regulation—/,#><«/ 
tion of Station — Engineering Difficulties — Public Conveni­
ence.]—Application of the Grand Trunk Pacific Railway Com­
pany under section 258, for an order approving of a station loca­
tion on its line at South Hazelton, on lot 9, Cassiar District. B.C. 
(File 18849.) .

Commissioner McLean:—The judgment rendered June 10th. 
1912, sub nom. Kelly v. Grand Trunk Pacific R. Co., 5 D.L.R. 
303, specifically re-affirmed the provision of the original order 
directing that a station should be constructed on lot 882. It was
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also stated that the representatives of the present town of Hazel- 
ton had made out a ease for a station location nearer to them 
than would he afforded by the location on lot 882.

The plans of the proposed station at South Ilazelton have 
been received, ami the Hoard is in receipt of applications of 
parties who desire to be heard in opposition. Mr. Smellie desires 
to he heard on behalf of the owners of land at New Ilazelton. 
Messrs. Pringle and Guthrie state that the clients whom they 
represent arc principally at New Ilazelton.

So far as New Ilazelton is concerned, a station has lieen or­
dered there. The Board has found that a station at some point 
closer to Old Ilazelton is necessary. To now hear the applica­
tion of the representatives of New Ilazelton would he to grant a 
re-hearing. There has to Is* some finality. Every party con­
cerned has been given ample opportunity to he heard and at full 
length. There is no necessity of hearing anything more so far 
as New Ilazelton’s objection is concerned.

There remains the consideration of the engineering and op­
erating features pertaining to the proposed station at South Ilaz­
elton. In the judgment of June 10th, 1912, it was said :—

The original plan for the local ion of the station at South Itazelton, 
which is before us, shows that the railway, in the layout of the 
station grounds and aiding*, departed from practically everything 
which it has considered ns a standard from the standpoint of engi­
neering and operating practice. Had the Hoard required the railway 
to locate a station under the engineering and ojierating conditions, 
which it itself chose in this case, there undoubtedly would have lieon 
the most strenuous objection upon tlie part of the railway. When 
called upon by the railway to approve of sutdi station site a* it may 
deem convenient for the jieople of Ilazelton, the Hoard cannot, and 
will not be oblivious of the standard which the railway has chosen 
for Iteelf.
The Board’s chief engineer and chief operating officer, in re­

porting on the plans now submitted by the Grand Trunk Pacific, 
say:—

The plans attached to application would indicate that the tirund 
Trunk Pacific Railway now propose to locate passenger ami freight 
station at South Hazelton, with short siding for the handling of car­
load freight, while previous plans submit ted shewed passenger and 
freight station with passing track for the meeting of and passing of

This siding is alnmt eight hundred feet in length. There is an 
improvement over the situation disclosed in the plan formerly 
filed to this extent, viz., within the headhlocks of the siding as 
proposed by the railway, the line is changed from a two degree 
curve to a tangent with a length of one thousand feet. Aside 
from this improvement there still exists at the promised location 
the maximum grade and curves which have previously been very
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strongly objected to by the Grand Trunk Pacific, when it 1ms 
been claimed that public convenience demanded the location of a 
station on maximum grade and curvature.

I entirely agree with the considered opinion expressed by 
the Hoard’s chief operating officer and chief engineer that “tin- 
proposed location is not a desirable one either from a railway 
engineering or operating standpoint.” It is highly probable that 
the gradients and curvature will lead to controversy in the fu­
ture in respect to the handling of the traffic. With the increase 
in population and traffic either of Hazelton or of South Ilazel- 
ton, or of both of these places, there may be a desire to have tin- 
through passenger trains stop at South Hazelton. It is highly 
probable that the railway would object to this on account of tin- 
grades and curves. The same condition would arise as regards 
handling freight. The railway would probably not want to stop 
its through freight trains to set out or pick up important cars, 
on account of the grade and curvature. Under such conditions 
the freight to or from this point would have to be handled ex­
clusively on local way-freight trains. It can readily be under 
stood that this will be objected to. The passing track on tin- 
plans before the Hoard is at New Hazelton.

In regard to the engineering and operating features, tIn- 
Board has in more than one instance, recognized the justice of 
the plea of the Grand Trunk Pacific that it should not be com 
pelled to construct its stations, or even give siding facilities mi 
anything approximating its maximum grade. It has recognized 
also the plea that the railway should not be required to build a 
station on a three degree curve. Here the Hoard is asked to 
approve a layout which involves running ofT a six degree curve 
on to a five degree one.

Were the only considerations involved these of engineering 
and operating, I would have no hesitation in saying that in my 
opinion the plans should not be sanctioned. Hut the Board is 
faced by the fpiestion that facilities are required by the public. 
Limited and inadequate as the facilities at South Hazelton must 
inevitably be. as the traffic tributary to this station expands, the 
people of Old Hazelton appear to be willing to accept them. 
If they are willing to accept them with their eyes open it does 
not seem to me that the Hoard should withhold its sanction.

The plan as submitted may lie sanctioned.
It is obvious that the question of station location and the de­

termination of where, in response to a proved public need, a 
station should be located is a question of particular facts. So 
far as the Grand Trunk Pacific Railway is concerned, the present 
application frees the hands of the Hoard in dealing in future 
with pleas of maximum grades and curves where these are the 
only arguments advanced against public needs.

Commissioner Goodeve concurred.
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KELLY v. LOCKLIN.

irm

llritish Columbia Supreme Court. Trial before \turphy, •/.
Oetobcr 241, 1012.

Contracts (§ IIA—127)—Printed Form — Partial Filling 
in of Planks.]

Mvrpiiy, J. :—As to tin* defence of the Statute of Frauds, 
I think that a person of ordinary capacity must infer from 
exhibit 1 that it is a guarantee by defendant to plaintiffs of 
Locklin & McNair’s account for goods or for any other in­
debtedness accruing after its date. It is only necessary for 
plaintiff’s purposes to make out the first clause of exhibit 1 as 
it alone is relied on and in that clause hut one blank occurs. As 
stated, I think the document itself necessarily supplies the 
missing pronoun “they.” It is to he noted that this is a printed 
form obviously intended for use in obtaining guarantees prim­
arily in the case of contemplated sales of goods on credit. The 
persons to be supplied appear herein “Locklin & McNair.” 
They are to get goods “on credit.” The guarantee is primarily 
for goods “as supplied” but is confined to a liability of $2,000 
in respect of “their” dealings with plaintiffs.

Whilst the balance of the document is not necessary for 
plaintiff’s case it can of eours<* he looked at in dealing with the 
question before the Court. The signatory gives liberty to ex­
tend the period of credit to the “said Locklin & McNair” and 
waives notice of “sales of any goods undir this guarantee.” 
All these terms taken as they stand in exhibit 1, when its char­
acter is apparent from its form, in my opinion fulfil the require­
ment of the Statute of Frauds.

As to the defence of undue influence that is answered by the 
principles laid down in Bank of Montreal v. Stuart, 11911] 
A.C. 120, when applied to the evidence of the defendant herself. 
Plaintiffs exercised no influence, undue or otherwise, on defend­
ant. In the argument some suggestion that defendant did not 
understand what she was doing was advanced. No such plea is 
raised on the record and therefore it is doubtful if it is open to 
defendant to rely upon it. If it is, I hold that the evidence fails 
to substantiate such contention.

There will he judgment for the plaintiffs for tin? amount 
claimed and costs.

.1/. A. Macdonald, for plaintiff*. B. M. Macdonald, for de­
fendant.
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ANONYMOUS CASE.
M-----  v. M----- .

Itrilish Columbia Supreme Court. Trial before Murphy, J.
October 21, 1912.

Discovery and inspection (§ IV—35)—Divorce action— 
Harsh and oppressive interrogatories.]

Motion on behalf of the petitioner for the examination of 
the respondent on the following interrogatories :—

1. Did you nn<l the petitioner nt Three Rivers, Quebec, go through 
the ceremony of marriage in solemn form together?

2. Did you return with the petitioner as his wife and reside with 
him in Vancouver after the performance of the said marriage?

3. lfas there been any consummation of the said marriage? If so, 
when? If not. why not?

4. 11ns there been any physical incompatibility preventing the con­
summation of the said marriage or of sexual intercourse between you 
and the petitioner?

ô. Has the want of consummation resulted in estrangement or un 
happiness between you?

tl. Is there any practical impossibility preventing the consummation 
of the said marriage?

/?. Macdonald, for petitioner.
C. L. Fillmore, for respondent.

Mvrphy, J. :—I have been referred to no ease where such 
interrogatories ns Nos. 3, 4, 5 and f> here proposed have been 
allowed. The divorce practice in British Columbia is in an 
anomalous condition, but, presumably, it is the practice of the 
English Divorce Courts as that existed when English law was in­
troduced here in so far as same was adaptable to local conditions. 
Now, whilst it is clear that the old Ecclesiastical Courts had 
discovery powers their extent seems difficult to ascertain and 
their utilization seems to have been by interrogating the parties 
as witnesses.

It is true that in that case, which was a nullity case as is 
this, interrogatories were allowed, but it is to be noted that the 
Judicature Act is relied on in pn*t at any rate in the reasons 
for judgment. The interrogatories allowed were moreover of a 
very different character from those here proposed. 1 think then 
it may fairly be assumed that whatever were the old discovery 
powers no Court exercising jurisdiction in divorce under the 
peculiar conditions of law existing in British Columbia with re­
gard to that cpiestion would, in the absence of decisions, hold 
that such powers were to be exercised on other principles than 
those in force with regard to the modern practice governing in 
terrogatories in the civil Courts. Those principles are laid 
down in Maass v. Gas, Light d* Coke Co., 11911] 2 K.B. 543. In 
that case Vaughan-Williams, L.J., arguendo states :—

B.C.
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It is a general principle that interrogatories must not be harsh 
and oppressive. Each case must depend on its own circumstances. 
The rule laid down in the judgment is:—

It is plain that the Court has in all actions a discretion to allow or 
not to allow an interrogatory. This discretion is in the first instance 
vested in the Master subject to appeal to the Judge whose exercise 
of this discretion ought not to be lightly interfered with. In exer­
cising this discretion it is legitimate to have regard amongst other 
things to the nature of the action and the probable consequences which 
will result from allowing the* interrogatory.
Now, having regard to the nature of this action, I can con­

ceive of no questions more harsh and oppressive than the pro­
posed interrogatories Nos. 3, 4, 5 and (>, and having regard to 
the possible consequences of allowing them under the peculiar 
conditions surrounding divorce jurisdiction in British Columbia 
they are equally objectionable. We have no King’s Proctor in 
British Columbia and to allow these questions would open the 
door yet wider than it now is to collusion. On the other hand 
supposing the respondent refuses to obey the order what is to 
be done ? To strike out her answer would be against the whole 
policy of the divorce law which must have the interest of society 
in view fully as much as the rights of the parties. Moreover to 
do so would almost amount to a premium on collusion. To com­
mit her for contempt, assuming such process could he invoked, 
would be to outrage the sentiments of any civilized community. 
On the other hand a refusal prejudices the petitioner little if 
at all. Our Courts have always exercised the power of direct­
ing a physical examination and if submission is refused such con­
duct is given its due weight by the trial Judge. Interrogatories 
3, 4, 5 and 6 are therefore, to be struck out, but, as the former 
Ecclesiastical Courts have discovery jurisdiction, I see no reason 
why 1 and 2 should not be answered though 1 express no opinion 
either of their admissibility at the trial as evidence or of their 
evidentiary weight if admitted. It may well he that, owing to 
the condition of the law relative to the compelling a spouse at 
the time we acquired the English divorce law (subject to any 
change made by the British Columbia legislature prior to con­
federation and to any Dominion legislation subsequent thereto, 
applicable to the matter) such answers given under compulsion 
may not be admissible in evidence at all. The question of costs 
is referred to the trial Judge.
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SMITH v. MILLS.

Sank-atcharan. Dintrirt Court of Mooxomin, .hulrjc Farrell. 
\urrmber 12. 1012.

Master and servant (§IE—23)—Liability for wrongful 
dismissal—Amendment of pltading—Disobedience of lawful
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commands—Statute of Frauds—Fart performance.] — 
Farrell :—This is an action as originally commenced for 
wrongful dismissal by the defendant of the plaintiff. Tli 
plaintiff’ was the farm servant of the defendant, the contrai t 
being according to the original pleadings of the plaintiff', for 
one year from the 0th day of November, 1011, at $20 per mouth 
for the winter months, and $35 a month for the summer months, 
and in consequence of said dismissal, the plaintiff claimed for 
five months’ wages from 0th November, 1911, at $20 per month 
and the balance of the time up to the 14th May, 1912, being the 
date of the alleged dismissal at $35 per month, $144 in all. 
less $25 paid on account thereof. The plaintiff further claimed 
$5.75 for damages sustained by him because of said wrongful 
dismissal. The defendant in his original statement of defence, 
pleaded a general denial of all the allegations set up by the 
plaintiff in the statement of claim ; that the true contract be­
tween the parties was from 6th November, 1911, to 1st Decem­
ber, 1912, at a total wage therefor of $305 payable at the expir­
ation of the contract; he also pleaded the Statute of Frauds 
and that the plaintiff left the defendant’s employ on the 14th 
of May, 1912, voluntarily, without cause, excuse or justification 
and that the defendant was ready and willing at all times to 
carry out his part of the contract. The defendant further 
counterclaimed for damages.

At the trial the defendant asked leave to amend his state­
ment of defence by pleading in the alternative that the defend­
ant dismissed the plaintiff from his employ on the said 14th 
May, 1912, for good cause, giving the following reasons as being 
sufficient justification in each case for such dismissal ;—

(1) On Mu y 14, 1912. the plaintiff disolieyed a lawful order of tin* 
defendant, namely, to assint in loading a pig upon a waggon.

(2) On May 14. 1912, the plaintiff did not go to work at oneoYlovk 
ns ordered by the defendant.

(3) On May 14th. 1912, the plaintiff encouraged one Walter Smith, 
a servant of the defendant, to leave the defendant, and on the said day 
the said Walter Smith left the employment of the defendant at the 
same time as the plaintiff did mo.

(4) The plaintiff did from May 0th to May 14th, 1912, perform 
his work in an unsatisfactory manner.

This amendment was allowed and at the same time the appli­
cation of the plaintiff to amend his statement of claim by adding 
a paragraph claiming for the time he worked for the defendant, 
the wages already claimed, as a quantum meruit.

I found as a fact at the trial that the contract between these 
two parties was as alleged by the plaintiff. The plaintiff’ put 
in a memorandum book containing a memo, of this contract as 
follows : “1911, Nov. 6. W. J. Smith started to work Nov. C,
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1911, and to work until Dec. 1, 1912, for the sum of $365.” 
This memo, is in the defendant’s handwriting, and was ad­
mitted by the plaintiff to have been so written in his presence 
in that book by the defendant the day and time of his said 
hiring and to correctly set out his agreement with the defend­
ant.

I also found at the trial, that the plaintiff had not left the 
defendant’s employ voluntarily, but that he had been dismissed 
by the defendant.

I therefore find that the plaintiff was discharged by the de­
fendant from his employ, contrary to his contract with the 
plaintiff and without justifiable reason or cause.

Having so found, can the plaintiff* succeed in the action as 
set up by him? Defendant’s counsel argued that lie could not 
as to the claim for wrongful dismissal, because it did not comply 
with the Statute of Frauds, which had been pleaded by the de­
fendant, citing Harper v. Paries, 45 F.C.Q.B. 442: Britain v. 
U assit or, 11 Q.B.D. 123, that it could not be rectified by part 
performance: 8 netting v. Lord II anting field, 1 C.M. & It. 20, 
and that this doctrine is not applicable to personal action. That 
if it were sought to set up an implied contract it must be one for 
a general hiring of a servant in husbandry, and the law is 
settled that such a hiring is for a year: Lille y v. Main. 11 Q.B. 
742; Smith on Master and Servant, 15th ed.; Timur v. Bobin- 
son, 5 B. & Ad. 789, 110 Eng. Rep. 982, and the terms of the 
original agreement must be looked to as far as they are appli­
cable, that these shew that the hiring was not a monthly hiring 
and that the wages were not due until the end of the term. That, 
where the Statute of Frauds is pleaded, although the plaintiff 
cannot sue on such a contract, the defendant can rely on it in 
his defence; Frith v. AlVance Investment Co., 5 D.L.R. 491. The 
defendant’s counsel therefore contended that the plaintiff could 
not recover in his action of wrongful dismissal because of tin; 
Statute of Frauds, nor on an contract, because it must
in that case be a general hiring for a year with the wages not 
payable until the end of the year, and as the plaintiff had not 
completed the term no wages were due. This I understood to 
be the gist of the argument of the defendant’s counsel. In 
support of the reasons given for the dismissal of the plaintiff, 
besides the two cases I have before referred to, he cited Ilals- 
bury’s Laws of England, vol. XX., p. 85, and at pp. 101 and
102, Smith on Master and Servant, 6th ed., pp. 57 and 58, 102-
103, 107, 112; McOeorgr v. Itoss, 5 Terr. L.R. 116. In reply, Mr.
Cole contented himself with citing Bose v. Winters, 4 Terr. L.R. 
353. I have already found that the contract of hiring between 
these two persons was from the 6th of November, 1911, to the 
1st 1912 Mini Ifnr itmrn tlmn u vont»
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The defendant has pleaded the unmeritorious defence of 
the Statute of Frauds. Whether the memorandum of the agree- 
ment between the parties which has been put in by the defend­
ant, which is in the defendant’s handwriting, in a book of his 
containing like contracts and having his name in the book, the 
memo, containing the name of the plaintiff and both parties 
agreeing that said memo, is the contract between them is sutli- 
cient to comply with the requirement of the statute, or whether 
the part performance of the contract by the work of the plain­
tiff and the payment of $25 to the plaintiff by the defendant 
would take it out of the statute, plaintiff’s counsel did not 
attempt to argue, and I do not express any opinion on this point, 
except to say that on the presumption that the statute does 
apply, in that case the plaintiff cannot recover on the contract 
for wrongful dismissal: Britain v. Boss iter, 11 Q.B.D. 123. The 
plaintiff, however, by his amended pleadings, claims to be en­
titled on a quantum meruit. This on the authority of Giles v. 
McEtvan, 11 Man. L.R. 150, and Bose v. Winters, 4 Terr. L it. 
353, 1 think he is entitled to do. The cases on the subject are 
collected and very fully discussed in Giles v. McEwan, 11 Man. 
L.R. 150, which was a unanimous decision of the full Court of 
Manitoba, and is quoted with approval by Chief Justice AV et- 
more of our own Court in Bose v. Winters. As Killatn, J., says 
in his judgment in Giles v. McEwan, 11 Man. L.R. 150, at p. 
16G, quoting from Alderson, B., in De Bcrnanhj v. llardinej, 8 
Ex. 822:—

Where one party has absolutely refused to perform or has rendered 
hiniM-If incapable of performing his part of the contract lie puts it in 
the power of the other party either to sue for a breach of it, or to 
rescind the contract and sue on a quantum meruit for the work aetu 
ally done.

And again at the same page:—
In the notes to Cutter v. Powell, 2 Sm. L.C., 10th ed., p. 1, it is laid 

down that in recovering upon a quantum meruit, lie does not recover 
U]>on the si>ccinl contract, but upon a promise implied by law to 
remunerate him for what he has done at the defendant's request. 
These remarks were approved and adopted by Crompton, J., in Em­
mené v. Elderton, 13 C.B. 49.'», and by Crowder, J., in Prickett v. 
Had fier, 1 C.lt.N.N. 29(1. and indeed, expresses an elementary principle 
of the law of contracts. In the latter of these two cases, it was 
distinctly held that this obligation is one absolutely implied by law, 
and not one which a jury may reject ns not intended by the parties. 
This is perfectly consistent with the doctrine of Britain v. Rotai ter, 
11 Q.B.D. 123, which applies only while the contract is open and 
unrescinded.
To quote also from Bain, J., in the same ease of Giles v. 

McEwan, 11 Man. L.R. 150, at p. 173:—
The defendant, in the view 1 take of the evidence, by dismissing the 

plaintiffs without justification, before their year of service had been
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completed repudiatcil tin* agreement that had lievn made, and the SASK. 
plaintilis thereupon had the right to elect to treat the agreement as * 1 "
rescinded and put an end to, and to bring an action as on the iiulcbi• 0. t.
tutus counts, for the work which they had done for the defendant.
Their work was indeed done in pursuance of the sjiecial agreement, Mkmo. 
but their right to recover dejiends not on the special agreement, but Decisions, 
on the promise of the defendant that the law implies that he will pay 
for the work he has had the lienelit of without consideration.

The plaintiff in the case at bar is prevented by the Statute of 
Frauds from suing on the contract for wrongful dismissal, 
because he can only succeed in such an action by setting up the 
contract. The defendant, however, having as I have found, dis­
missed the plaintiff without justification before the period of his 
service was completed, has repudiated the contract and the 
plaintiff is entitled on the authority of the eases I have quoted 
and others, to treat the agreement as rescinded and sue on a 
quantum miruit for the work actually done by him for the de­
fendant. As has been pointed out by Killam, J., in (Hits v.
McEwan, 11 Man. L.R. 150, this doctrine is not inconsistent with 
Britain v. Ifossitcr, 11 Q.B.D. 123, and such like eases. There 
the plaintiff was suing solely for damages for a breach of a con­
tract, on which he must rely to succeed but was prevented from 
doing so because of the Statute of Frauds, hut it will be noticed 
that Thesiger, L.J., in his judgment in that case, p. 133, *
out that although the plaintiff could not recover on an action for 
dismissal he could sue for services rendered, which is exactly the 
case here. This, as Thesiger, L.J., points out, was the decision of 
the Court of Exchequer in SneUintj v. lluntingfuld, 1 C.M. & R.
20, 3 L.J. Ex. 232. Lord Lyndhurst, (Mb, in his judgment in 
that case at p. 234, says :—

The question is not whether the plain till" shall have compensation 
for services rendered, but damages for not employing him during the 
whole year,

which, as the contract was for more than a year and not in writ­
ing, the Court refused.

Then as to the services performed by the plaintiff for the 
defendant. He claims the sum of $144, less $20 paid on account.
No objection was taken to the scale of wages on which this sum 
is computed. I think the plaintiff might easily have claimed 
he was entitled to wages for the time he worked, based on the 
agreement of $365 for the period stipulated for, which would 
have come to the sum of $205 instead of the $144 asked for; 
however, he did not so frame his claim. There will be judg­
ment, therefore, for the plaintiff for $119 and the costs of the 
action.

The defendant's counterclaim is dismissed without costs. At 
the defendant’s request, there will be a stay of ten «lays to 
allow him to appeal if he is so advised, and that said stay he 
continued if judgment so appealed.

7
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REX v. DAVIS.
Ontario High Court, Kelly, ./., in Chambern. _ November 10, 1012.

Intoxicating liquors (§111 A—55)- -Conviction-—Evidnm 
—At tiny ns Messt nyer.\—Motion to quash a conviction. The d< 
Tendant was convicted by the Police Magistrate for the city of 
Toronto, for having on August 5th, 1912, sold liquor without a 
license. On that day the defendant was a waiter in the National 
Cafe, in Toronto, and one of two persons who were together in 
the cafe gave him a dollar and asked him to go out and get them 
some beer. Acting on this, the defendant brought back four 
bottles of beer and returned to the person who gave him the 
dollar, forty cents in change, placed two of the bottles on tin- 
table for those for whom they had been procured and put the 
others in the ice-box. Kelly, J., said that there was no ev 
dence that these persons offered to buy liquor from the accused, 
or that he offered to sell them, or that the accused did anythin-: 
more than act as messenger in the purchase of the beer for Un­
persons who desired it, and unless he were to make assumptions 
not warranted by the evidence, he was unable to find that tin- 
accused was guilty of the charge on which he was found con 
victed. Conviction quashed with costs, and order for protev 
tiou to the Magistrate. W. A. Henderson, for the defendant 
E. Bayly, K.C., for the Crown.

WELLAND COUNTY LIME WORKS CO. v. AUGUSTINE.
( Decision No. 2.)

Ontario Court of Appeal, (larroir, Mnclarcn, Meredith, and Magee, .Id. I 
and Lennox, ./. S or ember 10, 1012.

[Welland County Lime Works v. Auyustine, 4 D.L.R. 3V>. 
reversed on other grounds.]

Judgment (§ 11 1)6—136)—Itcv judùata—Joint agreement 
—Appeal by the plaintiffs from the judgment of Boyd, C., at 
the trial in an action for an injunction and damages in respect 
of an alleged breach of an agreement. The judgment is re­
ported in 4 D.L.R. 315, 3 O.W.N. 1329, where the facts are set 
out.

IV. M. German, K.C., for the plaintiffs.
8. 11. If rad ford, K.C., and L. Kinnear, for the defendant
The judgment of the Court was delivered by Meredith, 

J.A.î—It follows from the decision, in this Court, of the cas.- 
of The Wetland County Lime Works Co. v. Shurr, 8 D.L.R. 72<». 
4 O.W.N. 336, reversing 1 D.L.R. 913, 3 O.W.N. 915, that tin 
plaintiffs in this action are entitled to the relief sought by them
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in it; but I do not think they should have their costs of it, 
as a separate action might easily have been avoided : the de­
fendant Augustine might very well have been made a party 
defendant, in the other action, at some time ; and all the 
necessary relief against him might have been had in it.

I would allow the appeal : and grant the injunction sought, 
which 1 suppose is all the plaintiffs now really seek, in this 
action.

REINHORN v. THE KNETCHEL FURNITURE CO.
Sa ska tch nr a n Supreme Court. Carker, M.C. Xovrmber 20, 1012.

Writ and process (til R—28)—Service on foreign corpora­
tion—lie gist e re <1 attorney. |

Application by defendant to set aside service of the writ.
Parker, M.C. :—The plaintiff is a merchant, residing at Sas­

katoon in the Province of Saskatchewan, and the defendant is 
an incorporated company having its head office at the town of 
Hanover, in the Province of Ontario. In the month of Septem­
ber. 1911, the plaintiff purchased from the defendant a carload 
of furniture, which the defendant shipped to the plaintiff on or 
about October 7th, 1911. The goods arrived in Saskatoon on or 
about October 2.1 rd, 1911, but the railway company, on instruc­
tions from the defendant, refused to deliver the goods and the 
defendant otherwise disposed of same. On Aug. 20th, 1912, the 
plaintiff issued a writ against the defendant claiming $2,000.00 
damages for non-delivery of the furniture. The writ was served 
on September 21st, 1912. on one A. X. Kennedy, who at the time 
of the service of the writ was the registered attorney of the de­
fendant company under the Foreign Companies Act, R.S.S. eh. 
73, see. 5, sub-see. (el).

The defendant now makes an application to set aside the ser­
vice of the writ on the following grounds:—

1. That the cause of action, if any, is based on an alleged 
breach, in the Province of Ontario, of a contract made and en­
tered into in that Province, and that this Court has therefore no 
jurisdiction to entertain the action.

2. That the defendant company has no resident agent or 
representative, and no warehouse, office, or place of business in 
Saskatchewan, and does not carry on business in Saskatchewan 
within the meaning of the Foreign Companies Act, and that 
therefore, even though the cause of action did arise in Saskatche­
wan, an order for service e ,r juris was necessary before the writ 
was issued.

3. That the writ is irregular in the following respects :—(a) 
The word “notified” is used in the second paragraph instead of

ONT.

C.A.
1012

Decisions.

SASK.

S. C.
1012
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writ was issued. (/>) The copy of the writ served on the defend­
ant is not a true copy of the original, in that it is not dated and

Decisions.

does not purport to be signed and sealed by the local registrar 
who issued it.

By the Judicature Act, R.S.S. ch. 52, sec. 41, it is provided 
that “Actions shall be entered in the judicial district where the 
cause of action arose or in which the defendant resides or carries 
on business at the time the action is brought.” In this case I am 
of the opinion that the defendant does not reside or carry on 
business in this Province within the meaning of the above sec­
tion. In Ontario Wind Engine and En nip Co. v. Eldred, 2 
D.L.R. 270. 20 W.L.R. 007. it was held that where a person in 
Saskatchewan forwards an order to a Manitoba company at 
Winnipeg to send an article to him, and that order is accepted 
and the article shipped, that is not carrying on business for gain 
in Saskatchewan. In the case of Ecarhnan v. Great Wist Life 
Assn ranci Co.. 4 D.L.R. 154. 21 W.L.R. 557, it was held by the 
Court of Appeal in British Columbia that where the cause of 
action did not arise within the jurisdiction, the fact that the de­
fendants had a local office in the jurisdiction and were also rogi.s- 
tcred under the Companies Act of the Province did not confer 
jurisdiction on tin1 British Columbia Courts, and that the defend­
ants did not “reside or carry on business” within the meaning 
of sec. (>7 of the County Courts Act, which is similar to section 
41 of the Judicature Act. This case is supported by numerous 
English authorities quoted in the judgment of Macdonald, C.J.A
I have therefore no hesitation in finding that in this ease there 
is no such residence or carrying on business as to confer juris­
diction on this Court. The main question, therefore, to be de­
cided is. where did the cause of action arise? I am of the opinion 
that the cause of action arose in Saskatchewan. It is true that 
the contract was made in Ontario, but it had to be performed in 
Saskatchewan. If. as the defendant alleges, the contract was 
performed by delivery of the goods f.o.b. Hanover. Ontario, it 
had. in my opinion, no right to refuse delivery in Saskatoon. 
Having done this, it cannot now take advantage of its own wrong, 
and allege that the contract was to be performed in Ontario. This 
case, it seems to me, comes within the provisions of Rule 22. 
sub-sec. (5) and a writ could have been Issued and served < r 
juris. The question now is, therefore, does registration of an 
attorney under the Foreign Companies Act dispense with tln- 
necessitv of obtaining an order for service ct juris? 1 am of 
opinion in this particular case that it does. Section 5, sub-sec.
(d) reads as follows:—

A duly executed power of attorney under it* common seul approved 
by the registrar empowering some person therein named and residing
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in Saskatchewan to act as its attorney for the purpose of accepting 
service of process in all suits and proceedings against the company 
within Saskatchewan and of receiving all lawful notices and declaring 
that service of process in respect of such suits ami proceedings ami of 
such notices on the said attorney shall lie legal and binding to all 
intents and purposes whatever and waiving all claims of error by 
reason of such service: and such company may from time to time hv a 
new or other power of attorney executed and deposited ns aforesaid 
appoint another attorney within Saskatchewan for the purposes afore­
said to replace the attorney formerly appointed.

Section 4 »f the Foreign Companies Act rends ns follows:— 
Any foreign company may become registered on compliance with the 

provisions of this Act and on payment to the registrar of such fees ns 
would be payable for registration of such company under the provi­
sions of the Companies Act; and thereupon shall, subject to the provi­
sions of its charter and regulations and to the terms of the registration, 
have the same powers and privileges in Saskatchewan as if incorporated 
under the provisions of the Companies Act.

From these two sections it appeal's to me that in a case where 
the cause of action arises in this Province, a foreign company 
having complied with the requirement* of the Foreign Companies 
Act is in the same position with respect to the service of process 
as if it had been incorporated and was carrying on business in 
this Province. The cause of action having arisen in this Province, 
the defendant, by registration under the Foreign Companies Act, 
has practically waived the provisions of Rule 23 ami agreed to 
he served with process in this Province. See the Tharsis Sulphur 
and Copper Company v. The Société Industrielle cl Commariale 
clés Métaux, 60 L.T. 024. and Montgomery, Jones it* Co, v. Lie- 
bcnfhal Co. (1898). 1 Q.B. 487.

I find, therefore, in this action that the writ of summons was 
properly issued and served in this Province. The only question 
remaining to consider is whether any id' the irregularities men­
tioned above are such as to render the writ of summons a nullity, 
or whether they are merely irregularities which may lie cured by 
amendment. 1 am of opinion that the latter is the ease, and will 
allow the writ to be amended so as to overcome the irregularities 
mentioned. The motion to set aside the service of the writ will 
be dismissed, and the plaintiff will be allowed to amend the writ 
of summons on payment of the costs of tin* motion to the de­
fendant forthwith after taxation thereof. II. F. Thomson, for 
applicant (defendant). II. K. Sampson, for plaintiff.
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on an equal division ..........................................................................  422
Favmiu v. Rochon, 38 Que. S.C. 421. restored...................... ......... 1031
Fellowes, R. v.. 19 U.C.Q.B. 48. distinguished 208
Finn mi- and Issue. Ltd. v. t'an. Prod. Corp.. [ 1905) 1 Ch. 37.
applied................................................................ 783
Fit-tiling v. Kdward-*, 23 A.R. 718. distinguished 229
Flynn v. Toronto Industrial Exhibition, 9 O.L.R. .182. applied 824 
Forman & Co. v. The Ship "Liddeadale,” 11900) A.(*. 190. applied 280 
Fraser, Re. 24 O.L.R. 222. reversed on appeal 955. 956
Fredericks v. North West Thresher Co.. 3 S.L.R. 280, 44 Can.
S.C.R. 318. distinguished ............. 138
Frewen v. Hays, 16 B.C.R. 143. aflinned on appeal 715
Furlong v. Carroll. 7 A.R. (Ont.) 145. applied. 782
(iaar-Svott v. Mitchell. 1 D.L.R. 283, allirmeil 129
Oanlner v. Ferry, 6 O.L.R. 269. disapproved . . . . 582
Oilman- v. (allies, 19 W.L.R. 545. followed . 138
Olegg v. Bromley ( 1912). 81 Ll.K.R, 1081. distinguished 476
CIreen v. Austin, 3 Camp. 200 ........................ 132
Goldstein v. C.P.R., 23 O.LR. 536, followed llHti
(•owganda Queen Mines v. Bts-ekh. 24 O.L.R. 2143. atlinned 782. 783 
Grand Hotel Co. v. Wilson, f 1004] A.C. 103. eoiisitlered 920
Green v. Stevenson, 5 O.W.R. 761. applied 289
Gullivan v. Cantelon. 16 Man. L.R. 644. followed 27
Hamilton v. Beck, 3 Terr. L.R. 405. followed 107
Hawley v. Ham (1826). Tayl. 386. followed 618
Hill v. Winnipeg Electric R. Co., 21 Man. L.R. 442. atlinned 106
Htthlen. Re. Htdilen v. Smith. 57 LI. ('ll. 648. doiihtetl. 747
Hyatt v. Allen. 3 O.W.X. 370. affirmed on appeal 79. 80
Her v. Elliott. 32 U.C.Q.B. 434, considered 59
Jeffery* v. Booaey. 4 H.L.C. 815. distinguishetl 264
Jenkyn v. Vaughan. 3 Drew. 419. discussed . 229
.lessop v. Mat-lav. 5 B.W.C.C. 139, considered 462
Johnson, Re. 7 D.L.R. 37.1. 4 O.W.X. 153. varietl 747
Kearney v. Nichols, 76 L.T.J. 03. followed 214
Keith v. Ottawa and N.Y. R. Co.. 5 O.L.R. 116. applied 271
King v. Waring, 5 Esp. 15. distinguished 622
Kr/.us v. Crow's Nest Pass Coal Co.. 16 B.C.R. 120. 17 W.L.R.
687, reversed.................................... ............. 264
I>abelle v. O'Connor. 15 O.L.R. 519. distinguished 357
Lmgan v. Newberry. 2 D.L.R. 298. affirmed 845
Intimer. Re. 10 Can. Cr. Cas. 244. followed 284
Lee v. Friedman. 20 O.L.R. 49. distinguished . 188
la-feunteum v. Beaudoin. 28 Can. S.C.R. 89. applied 911
Les Soeurs v. Forrest. 20 Man. L.R. 301, u|>|>lie«l ... 30
Lewis v. Mclnnes. 17 W.L.R. 309. distinguished 169
Lisgar Election Petition. Re. 16 Man. L.R. 249. ftdlowed 794
Loch v. Bagiev. L.R. 4 Eq. 122, applied . ... 530
Long Point Co. v. Anderson. 18 A.R. (Ont.) 401. applied 727
Lynch. It v.. 26 U.C.Q.B. 2»8. d’stinfuished 59
67—8 iu..n.
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Macdonald v. Whitfield ( 1883), A.C. 738, explained ..................... 51:;
Maekay v. Douglas, L.R. 14 Eq. 100. followed 220
MacPhcreon v. Tisdale, 11 P.R. (Ont.), 203. followed................. 27
Maddison v. Alderson. 8 AX). 407. specially considered 0.»::
Marlin v. (irand Trunk R. Co., 4 O.W.N. 51, applied..................... 097
Martin v. Pyeroft, 2 DeO. M. & O. 785. distinguished 289
May v. Plait. [1900] 1 Ch. 010. applied............................. 289
MeClemont v. Kilgour Mfg. Co., 3 D.L.R. 402. 3 O.W.N. 999.
alii rmed ........................................................................ ........... 148
McDonald, Re 11003), 35 N.8.R. 500. applied.................................. 747
McKenzie v. Chilliwack. 15 B.C.R. 250. a (Tinned on appeal 093
McKinnon v. Crowe, 17 P.R. (Ont.) 291, distinguished .. .. 524
Mercer v. B.C. Electric R. Co.. 7 D.L.R. 405. reversed. 141
Mersey Docks Co. Trustees v. (libba, L.R. 1 H.L. 93. applied . 112. II::
Mody v. Gregson. L.R. 4 Ex. 49, applied............................................  280
Montgomery v. Thompson. [18911 A.C. 217. considered 920
Montreal (City) v. Walker. M.L.R. 1 Q.B. 409. followed .   220
Morgan v. Western, 3 Que. K.B. 51. explained ............................ 332
Morton v. Anglo-American Fire Ins. Co.. 2 O.W.N. 1470. affirmed. 802
Munro v. DeChemant (1815). 4 Camp. 215. followed ..................... 618
National Bank of Wales. Re. 11907] 1 Ch. 298. distinguished . 241
New London Credit Syndicate v. Neale. [1908] 2 Q.B. 487, fol­
lowed ....................................................................................................... 513
Nigro v. Donati. 0 D.L.R. 310, affirmed ........................................ 213
Northwestern Construction Co. v. Young, 13 B.C.R. 297. applied 859 
Parbola, Ltd.. Re. [19091 2 Ch. 437, followed 88
Partington v. Atty.-Gen.. L.R. 4 H.L. 100, applied ................. 437
Pickard v. Smith, 10 C.B.N.S. 480. applied ............................. 112, 113
Polling!on v. Oheeseman. 5 D.L.R. 887. 0 D.L.R. 875. considered 142 
Powell-Rees v. Anglo-Canadian, 5 D.L.R. 818. 20 0:L.R. 490.
affirmed .................................................................................................... 994
Prued v. Graham, 24 Q.B.I). 53, considered .................................    724
Pryce and City of Toronto. Re, 20 A.R. 10. distinguished ........ 303
Randall v. Newson, 2 Q.B.D. 102. applied ................................... 280
ReyaoMs r. t wter, S l> LR KM 1 O.W.N 9S*
Rispin. Re, 2 D.L.R. 044, 25 O.L.R. 033. affirmed on appeal 750
Robinson v. Grand Trunk R. Co.. 5 D.L.R. 513. reversed........... lOtti
Robinson v. Reynolds. 4 D.L.R. 03. 3 O.W.N. 1202. distinguished . . 997
Rocheteau v. Bessette, 3 Que. Q.B. 90, followed............................. 497
Rochon v. Kavreau, 21 Que. K.B. 01, reversed ..........................  1031
Rogers v. Hewer. 1 D.L.R. 747. reversed in the result 288. 289
Rostrom v. C.N.R.. 3 D.L.R. 302, 21 W.L.R. 225. distinguished .. 211
Rudd v. Cameron, 4 D.L.R. 507. affirmed on appeal......................... 022
Rustin v. Fairchild, 39 Can. S.C.R. 274. discussed and distin
guished ................. .........................................................■.................•••• 129
Ryan. Re. 32 O.R. 224. distinguished 840
St. David’s Co. and Uhey. Re. 7 D.L.R. 84. 4 O.W.N. 32. approved 928 
Sawyer and Massey Co. v. Ritchie. 43 Can. S.C.R. 014. distin­
guished ................................................................. ' '................................ 400
Sawyer v. Mutual Life, 4 D.L.R. 295. affirmed ........................... 3
Sehwent v. Roetter. 21 O.L.R. 112. distinguished 84'*
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v. Dalphin, 0 W.L.R. :*71. considered lt>;
Srott v. London Dock Co.. 3 II. & r. 590, followed 497. 507
Sibbitt v. Car non, 5 D.I..R. 1»:i, 20 O.L.R. 585. aflürnicil 791
Sinclair v. Peter*. 9 D.L.R. mil. affirmed..............................  575. 57»»
Sivcn v. Tvmiskaming Mining Co.. 2 D.L.R. 104. 25 O.L.R. 524.
allirmed on appeal ................................... 10:p)
Smith v. Cooke, [18911 A.C. 297. followed 24
Smith v. Grand Trunk R. Co.. 2 D.L.R. 251. reversed 171, 172
Smith v. Grand Trunk R. Co.. :i U.W.X. :I79. restored 171. 172
Smith v. \Vo«m|. .‘I Camp. 523. distinguished 022
Sprague. Kx parte. 8 Can. Cr. Cas. 109. considered 34
st arm It v. Dorn. Atlantic R. Co.. 5 D.L.R. till. 40 X.S.R. 272. fol­
lowed .................................. ............................. ..................... 089
Sutton v. G.X.R. Co., f 19091 2 K.lt. 791. distinguished 402
Swift v. David. 10 R.C.R. 275. allirmed 74o
Taylor v. B.C. Elec. R. Co.. 1 D.L.R. 384. 10 R.C.R. 420. allirmed 721 
Toma!in v. S. Pearson & Son. Ltd., f 19091 2 K.R. 01. distinguished 204 
Toronto (City) v. Foss. 5 D.L.R. 447. reversed 04!
Toronto (City) v. Wheeler. 4 D.L.R. 352. 3 O.W.X. 1424. dis­
tinguished ....................  299
Toronto (City) v. Williams (Xo. 1). 5 D.L.R. 059. reversed . 299
Trustees. Executors and Agency Co. v. Short. 13 A.C. 793. fol­
lowed ................................................................................   1011
Cngley v. Vnglev. 5 Cli.l). 887. specially cons demi 053
Wakelin v. South Western R. Co.. 12 A.C. 41. applied 092
Walker v. Smith, 29 Beav. 39tl. distinguished 733
Wallenberg v. Merson, 1 D.L.R. 212, followed . . 481
Wallis v. Harper. 7 17.C.L.J.O.S. 72. distinguished 580
Warren v. Forst. 24 O.L.R. 282, affirmed on appeal 04»)
Wasson v. Darker (No. 21. 7 D.L.R. 520. allirmed in part 88. 89 
Watenuis Engine Co. v. Okanagan Lumber Co.. 14 Ü.C.R. 238. foi 
lowed 05
Welland County Lime Works v. slmrr. I D.L.R. 913. 3 O.W.X.
775. reversed .................   720
Welland County Lime Works v. Slmrr. 3 O.W.X. 398. restored 72») 
Wharton v. Master man. [ 18951 A.C. 180. applied 529
Wilson v. Merry, L.R. I ILL. Sc. 320, consdered 71
Zwicker v. Zwicker. 29 Can. s.C.R. 527, applied 310

CAVEATS—
See Land Titi.kh.

CERTIORARI—
Conviction with supporting evidence Weight «if evidence not
considered ......... 321

CHATTEL MORTGAGE
After-acquired property Kjusdem generis 577

CIIKQVKS
Rights and liabilities of drawee—( lie.pie accepted by bank 984
Who are bona lide holder** Modification of ch<‘<pic 899

CHOSE IN ACTION
Assignment of. see Ahsiuvm» m.
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(’HOKE JVWÊK—
See JrUGMENT.

( X tLLIKION—
Between bicyclist ami pedestrian Assault and battery—Civil 
action ....................................................................................................... 835

COMMUNITY PROPERTY—
See lIl'SBANI) AND WIFE.

(XiMPAXIES—
See CORPORATIONS AND COMPAMKB.

COM PROM IKE AND SETTLEMENT -
(’laim for personal injuries—Against receiver of railway company 873

(Ï)NDITIONAL SALE - 

(X EDITIONS—
As to conditions in contracts generally, see Contracts.
Am to sale of goods, see Sale.

CONSTITUTIONAL LAW—
Corporations and companies—Extra-provincial companies—Taking
out a license to do business ....................................................... 859
Provincial license for companies with Federal charter 65

CONTEMPT—
Examination of judgment debtor Unsatisfactory answers 579. 580 
Interfering with property —Supplementary proceedings- Com­
mittal order ............................................................................................ 524

CONTRACTS- -
Agreement to sell all gas which other party requires—Inference 191
Agreement to supply all the gas which other party may use
Construction ........................................................................................ 191
Building contracts Construction of .........   1081
Building contracts—Entire contract not performed because of
fire Rights of builder......... ...............   365
Building contracts—Extras......................................................... 400
Building contracts—Substantial performance ... ...................... 400
Consideration—Contract of option—Extension—Consideration for
new option .............................................................................................. 240
Construction letter* Reference to all letters, purpose of 191
Construction of buildings or works Plumbing and heating ^Sub­
contract .................................................................................................... 1027
Excuse for breach—Kale of motor car by dealer Substituting
battery different from that stipulated, effect of ......................... 280
Execution Signature not at end of instrument, effect of . 390
Failure of consideration -Recovery of consideration in whole or
in part by party guilty of breach .................................................... 157
Failure to make test—Sale of motor car by dealer—Expert knowl­
edge of requirements in manufacture -Onus on seller .................. 280
Hindrance by other party—Time of completion delayed by con-
tractee’a default, effect of .....................*............................................ 116
Marriage eontraet—Binding effect upon husband and wife after 
marriage Attempt to vary or rescind, how regarded .............. 431
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CONTRAC 'TS—( 'ou I in nul.
Modilicatiun liy par»*! Statute uf Fraud* Extension of option—
Necessity of writing .......................................................................... 240
Offer* and acceptance Acceptance of offer where made by mail
with request for answer by return mail............................................ 176
Parol evidence to vary ........................................................................ 3P0
Prevention by other party Cutting oil' railway ties, permits fur­
nished by contractée Selection of timber limits............................ 116
Printed form Partial tilling in of blank* ................................... 10:19
Recovering hack money paid Sale of land Default in payment
of the hulk of the purchase price , ...................................... 44
Recovery hack of money—Failure of consideration ................... 155
Rescission Misrepresentation (Jood faith, effect of 390
Rescission of contract -Breach of contract -Damages................. 390
Sale of lands—Time of payment—Statute of Frauds ............... 227
Sale of machinery Agreement for lien on land to secure price —
Verbal modification of contract ........................................................... 129
Statute of Frauds Contract for sale of lands Insufficient mem
orandum—Terms of payment omitted . ...............................227
Statute of Frauds Sale of land—Act of possession................... 653
Statute of Fraud*—Sale of land- Cutting hay or restraining cattle
not actual possession ....................................................................... 052
Statute of Fraud* Sale of land I .et ting into possession—Com­
pliance with statute ...................   652
Statute of Frauds Sale of land Sufficiency of memorandum
under statute....................................     652
Statute of Fraud* Sale of land Unequivocal act of possession 652
Statute of Fraud* Term* not included .................................... 288
Sufficiency of writing Description of parties Statute of Fraud* 348 
Sufficiency of writing Signature "per” one of several joint own­
ers -Statute of Fraud* . ........................................................... 348
Validity and effect—Both parties entering into contract from
immoral motives ............   686
Vendor selling land Title under an agreement Purchaser’s right
to inspect agreement   845
Waiver of breach—Sale of motor car by sample—Silence of buyer
after discovering disparity, effect of ........................................ 28'»
What actionable—City directory—Subscriber Omission of sub 
seriber’s office address, when actionable- Custom Damages Oil 
What actionable—Publishing firm publishing a city directory 
Responsibility for unintentional omission* ............... 612

CONTRIBUTORY NEOLICENCE 
See Xemjukxve.

CONTROVERTED ELECTIONS—
See Elections.

CORPORATIONS AND COMPANIES—
Agency—Directors and shareholder* ............................. 80
Application for winding-up- Compelling production of books and
documents in support . .................................... 309
Companies Act. R.S.B.C. 1911. ell. 39—Extra-provincial companies 
—Sec. 166 of Companies Act. 1910 (B.C.) Whether retroactive 859
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« CORPORATIONS AND COMPANIES— Continue<l.
Company with Federal license—Exclusive agreement for sales 
territory, with resident of province—When provincial company
license is required—B.C. Companies Act ........................................ 6f>
Conditions attached to subscription for shares—Validity of .. 492
C’ontracts ultra vires—Statutory authority—Prohibiting impli­
cation outside of the authority specified............................................  876
Contracts ultra vires—Transfer of entire property—Statutory
requirements N.S. Companies Acts .................................................... 876
Directors and shareholders—Fiduciary relations ............... 79
Extra-provincial companies—Taking out license to do business 859
Municipality granting franchise—Power of grantee ..................... 537
Officers' liabilities—Liability of director for wages ..................... 18K
Power to contract—Transfer of entire property- -Nova Scotia
Companies Act, requirements of ........................................................ 87»»
Powers of president—Right of notary public to pass a deed as 
notary in which company is a party—Effect of its registration 686 
Shareholders—Action by stockholders against corporation .... 954
Shareholders —Stock sold for assessments—Calls—Notice............. 945
Stock sold for assessment—Irregular forfeiture—Shareholder's
cause of action...................................................................................... 945
Subscriptions—Payment Allotment of shares—Minimum sub­
scriptions for organization................................................................... 783
Transfer of debtor’s property in consideration of shares—Fraud
ulent conveyance ..................................................  201
Winding-up—Liquidation—Double banking ...................................... 140
Winding-up—Right of securities to rank—Subrogation................. 14»5
Winding up—Right of sureties to rank for balance due creditor 
of company after compromise     140

CORROBORATION—
See Evidence.

CORRUPT PRACTICES—
See Elections.

COSTS—
Appeal from summary conviction Costs under recognizance on
quashing appeal .....................   34
Appeal from summary convictions—Quashing for non-proof of
notice—Hearing and determining .................................................... 34
Quebec tariff—Application of ............................................................. 543
Right to recover—Apportionment—Costs affected by waiver of
objection .................................................................................................. 232
Right to recover—Apportionment by Court—Success divided 941$
Taxation—Counterclaim ....................................................................... 30
Unsuccessful propounding of will—Costs out of estate................... 403

COURTS—
Concurrent jurisdiction of Supreme and Probate Courts—Adminis­
tration of estates ................................................................................... 68
Jurisdiction—Non residents—Sec. 79 Division Courts Act (Ont.)
construed.................................................................................................. 232
Jurisdiction—Service of process out of jurisdiction—Assets with­
in ............................................................................................................ 471
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COURTS—Continued.
.Jurisdiction and power» over incompetent persons—Inherent
powers—The Lunacy Act. » Edw. VII. (Ont.) ch. 37. sec. 3___ 955
Jurisdiction of Ontario Court ns to admission of further evidence
on appeal ................................................................................................ 955
Mandamus to inferior Court—Jurisdiction of appellate Court 727
Mandamus to lower Court—Jurisdiction of appellate Court—
Basis—Erroneous decision below ........................................................ 727
Rules of decision—Consent of parties, when insullicient basis for
Court order.............................................................................................. 720

COVERTURE—
Restraints during, under will 530

CRIMINAL LAW—
Criminal information against magistrate—Discretion .................. 5,*>0
Criminal information against magistrate for illegal acts—Corrupt
motive essential .................................................................................... 550
I wave for proceedings by criminal information ............................ 671
Procedure—Magistrate—Excess of authority ................................. 550
Right of private prosecutor to be heard at trial............................. 550

CROPS—
Share of crops as rent—When title vests 816

< ROSSING—
Railway crossings general!). see Railways. 

DAMAGES—
Breach of contract—Rescission ........................  .. ................. 300
Breach of contract to convey—Sale of lands—Measure of compen­
sation .................................................................  871
Breach of warranty—Quantum of damages—Subsequent contin­
gencies not read into agreement, when ............. ................... 406
Eminent domain—Market value ... ............. 900
Eminent domain—Percentage for compulsory taking 900
Eminent domain—Setting off special benefits—Railway ............. 422
Injunction proceedings—Determination of counterclaim 653
Measure of compensation—Pecuniary loss—Reasonable expecta­
tion .......... ......... ................................................................. 90
Measure of compensation for breach—Absence of fraud .............  601
Measure of compensation for illegal distress....................................... 412
Penalty or liquidated damages—Wrongful dismissal—Stipulated
damages...................................................................................................... 353
Prospective medical treatment—Expense ...................................... 32
Seduction—Unborn child Rape— Measure of damages ................ 207
Seduction, measure of damages for—Civil action for rape .... 297
What assessable—Unintentional oversight, when damages en­
forceable under contract ................................................................. 612

DEATH—
Non-resident alien—Death resulting from injurie* arising out of 
course of employment—B.C. Workmen's Compensât :on Act. 1002 264

DEBTOR AND CREDITOR—
Deposits—Relation of bank with depositor 478



1064 Dominion Law Reports. 18 D.L.R

DEDICATION—
What ammints to Map allowing street* attached to registered deed
—Non-eompliaiiee with Registry Act . ........................................... 870
What constitutes acceptance—Assessment of land as street.........  870

DEEDH—
Construction Use of word "maintain’’ in deed of gift ...........  25
Construction of ambiguous penal clause in a deed ..................... 894
Deed of sale- Contract of lease Construction of ......................... 8f>4
Delivery Grantor reserving life estate, effect of non-delivery of
deed ........................................................................................................... 316
Delivery -What constitutes delivery ................................................ 31(1
Errors as to quantity, occupancy, name, locality Identity as to
property intended to be conveyed ....................................................... 57"»
Witness to deed- Proof of execution by grantee of a deceased 
grantor- Rule of low ...........................  733

DEFAMATION—
See Liera, and Hlandeh.

DEFINITIONS—
Meaning of “verdict” . ............... 208

DEMURRER - 
See Pleading.

DEPOSIT—
Rank deposit, see Ranks.

DEPOSITS—
In banks, see Ranks.

DEPOT—
Jurisdiction of railway commission to compel appointment of care­
taker for flag station ................................................................... .. 711
I vocation of—Public convenience—Governmental regulation 1030

DETECTIVES—
Publication of slander by detective agency to their employees 022 

DIRECTORS—
Relation to shareholders, see fournitationh am» Companies,
IIVO.

DIRECTOR
Right to examine as oflieer of corporation—Judgment debtor . 994

DIHOOVER Y AND INSPECTION
Appeal—Evidence before appellate Court Evaminafon for dis­
covery ....................................................................................  184
Compelling production of Iwioks and papers by party to cause . . 309
Divorce action—Harsh and oppressive interrogatories ................. 1040
Examination—Displacing opponent’s case .......................................... 32."*
Examination viva voce—Irrelevancy of question—Paid-up shares 32.» 
Trial—Reading questions and answers explanatory from examin­
ation—Admissibility .............................  184

DISMISSAL AND DISCONTINUANCE
Right of Court to supply defence of prescription- Que. C.C. 1040 Oils
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DISTRESS—
For rent, *ec Landlord and Tknant.

DIVORCE AND SEPARATION
Harsh and oppressive interrogatories............................................... 1040

DRAINS AND SEWERS—
Drain invading tinother township Liability of municipal corpora 

DUTIES—
Customs tariff (Can.» Lumber when ‘"further manuiuctured * 
after sawing a ml dressing 407

ELECTION OF REMEDIES
On trial Mistake Applicability of N.S. Order .14. r. 24 tiOO

ELECTIONS—
Contest*—Atlidavit on petition, service of........................................ 704
Contests Election fraud as ground—Threats—Undue influence 704 
Contests—Election petition Affidavit verifying same 70.‘f
Contests Freedom of election, as affecting validity of election. 704 
Contents — Jurisdiction — Controverted elections Controverted 
Elections Act (Alta, i Application to set aside petition against 
election on preliminary objections Burden of proving disquali- 
licat on of |»etit ioner ............... 339
Contests- Jurisdiction Controverted Elections Act (Alta.) —
t/ualilicat ion* of petitioner   399
Content* Jurisdiction Election* Act iAlta. 1 Primfl facie right 
of person whose name is on list to vote—Burden of shewing dis­
qualification ............................................................................................ 309
Contests—Petition, service of........................................................... 794
Contests—Pleading in election contest -Demurrer to petition .. 794
Contests—Pleadings—Statement ............... 793
Contests—Status of petitioner Jurisdiction ...................................... 79:t
Contests—When petitioner must be a duly qualified elector . .*»H
Controverted elections—Controverted Elections Act (Alta.) — 
Application to set aside petition against election on preliminary
objections- Insanity of petitioner—Presumption of sanity ......... 370
Controverted Election* Act ( Alta. 1 Sufficiency of deposit by
solicitor ............................................................................................... 370
Corrupt practices Presumption Controverted Elections Act
( Alliertai ................................................................................................ 370
Election fraud Municipal by-law* Fraud on procuring signa­
tures to petition................................................................................... 451
Election of chairman by two out of three members by Board of
Commissioners ........................................................................................ 234
Election petitions and hearings under Dominion Controverted 
Elections Act—Fraud and collusion prevented by giving elector
right to intervene ................................................................................  459
Election petitions and hearings under Dominion Controverted Elec­
tions Act—Statutes of public order ................................................ 459
Identity of petitioner Christian name transposed in voters’ list.
effect of........................................................   793
office of mayor—Property qualifications -Contest of title ......... 932
Right to vote—Printed voter*' lists— Misnomer .............................. 451
Trial of petition—Want of notice of trial—Statute and rules, 
strict construction of ........................................................................... 459
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KLEGTR1U RAILWAYS 
See Street Railway»,

EMBLEMENTS—
Right to, on termination of lease for years .................. . 5H2

EMERGENCY—
Meaning of as applied to work on a vessel .................................... 378

EMINENT DOMAIN—
Compensation for land taken for widening of street—Proper ele­
ments of damage on award ............................................................... 303
Compensation for widening street—Assessment of claimant for
improvement not an clement of damage ........................................ 303
Compensation for widening street—Depreciation caused by change
in general character of street ............................................................ 303
Damages for expropriation of land, see Damaiieh.
Due compensation for widening street—Prospective injury for use
of street as railway............................................................................... 303
Obstructing access to water—Setting off benefits against damages 422 
Powers of arbitrators to amend award prior to filing............... 500

EMPLOYER'S LIABILITY—
See Master and Servant.

EQUITABLE MORTGAGE—
See Mortgage.

EQUITY—
Cancellation of instruments Rescission of contract under seal 44 

EQUITY OK REDEMPTION—
Assignee of—Right to redeem ......................................................... 88

ERASURES
In wills, see Wills.

ESTOPPEL—
Equitable estoppel— Silence ................................................................ 708
laind purchase on instalments—Waiver of past defaults—Effect on
future instalments ........................................................................... 44
Municipal building permits—Conditions precedent ........................... 220
Parol evidence as to writing................................ ......................... 300
Representation that woman is wife—Liability of husband for
necessaries .............................................................................................. 018
Sale of goods—Waiver of condition precedent ................................ 120
Stockholders—Release from liability—Compulsory winding-up— 
Laches of liquidator ...........  244

EVIDENCE—
Action against bank on accepted cheque—Prior action and judg­
ment for amendment of cheque by substituting another payee—
Extrinsic evidence as to cheque........................................................... 880
Accounts and account books—Custom—Sale Party to whom
credit given—Method of bookkeeping................................................ 018
Admissibility of parol evidence connected with the making and
endorsement of a bill ........................................................................... 513
Admission—Payment of medical and hospital expenses—Work­
men’s Compensation Act fOnt.t ..................  213
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EVIDENT B—Continual.
Application to act aside petition against election under Contro 
verted Kiev!ions Act (Alta.)—Judicial notice that petitioner is
not Judge of Supreme Court or of District Court........................  361)
Ah to intent of testator—Faulty description of beneliciary—Tests
of probability ....................................... ................................ 93
Burden of proof on defendant to establish defence of prescrip­
tion ...................     668
Consideration for sale of land—Terms om tted from the writing 289
Contract by correspondence—Explanation of ambiguity............. 191
Corroboration required by statute—Evidence of child not under
oath—Cr. Code ( 1906), sec. 1003 ...................................................... 468
Credibility of witness —Atlirmative and negative testimony Oil
Electric railway Explosion in controller of ear—Evideneo of
want of care.................................................................................. 507
Estimated earnings—Workmen's Compensation Act (Ont. • 213
Extrinsic evidence as to street record -Admissibility ............. 875
IZuilt—('resumptions and inferences Statement or admission of 
accused—Interpretation by surrounding circumstances .... 468
Incorporation of municipality— I'resumption as to compliance with
statutory requirements ................................................................... 637
Maintenance of appearance of bar—Display of brewer's calendars
—Sufficiency of evidence ...   86
Meaning of “child"—Que. C.C. art. 980 .................................. .. 533
Negligence—Burden of proof—Establishment of liability of muni­
cipality for injuries to inmate of jail ............................... 692
Onus of proving regularity of proceedings under Alberta Con
troverted Elections Art—Preliminary objections ........................  58
Onus of proving that petitioner under Controverted Elections
Art (Alta.) knows contents of petition .................................. 58
Parol evidence as to promissory note- liuarantee of deprecia­
tion in value of shares 513
Parol evidence as to written contracts—Verbal representation 390
Parol evidence as to writing -Contracts K-toppd ......... 390
Parol evidence to vary the rond lion* on which a promissory
note is delivered   513
Petition to submit local option by-law—Admissibility of ex­
trinsic evidence...........    461
Petitioner's onus to prove himself an elector Essentials -British
subject ................................     58
Presumptions Rebuttal — PrimA facie evidence by statute 
License fees to municipality .. 638
Presumption as to intent—Sale of land' Agreement—Inference 
from acts, shewing abandonment . . 44
Presumption as to legality of voters' list—Onus of proving 451 
Presumption as to negligence of municipal corporation—Unguard 
ed excavation in highway—Absence of direct evidence—Position
of hotly ..............................................   99
Presumption from silence -Setting aside contract ....... 502
Presumption of nationality—Residence   59
Privity—Directory—Presumption—Notice of contents of con- 

■
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KVIDKNŒ—Continued.
Proof of claim against decedent's estate Strivt proof required 240 
He leva my us to concurrent dates Ownership of goods at fixed
date False pretences charge  .................................................... 281
Repair of apparatus—Burden of shewing proper repair.................. 507
Res ipsa loquitur Negligence Presumptions in general . . 835
Sale of engine—Implied warranty as to fitness Tests—Relevancy 40*5 
Sanity—Opinion evidence as to. sufficiency of Number of medi­
cal men required................. ................................................................. 731
Sufficiency—Corroboration—Rape- Civil action Rules of crim
inal evidence not wholly applicable................................................ 297
Telegram Admission of copy ............................ ............................ 240
Telegram—Copy Diss or destruction of original Sufficiency 24*»
Telephone conversation Admissibility Weight ......................... 040
Verdict against weight of—New trial ......................................... . 1
What evidence necessary to establish gift between mother and
(laughter .................................................................................................. 733
Written contract Parol evidence as to contemporaneous acts — 
Damages .................................................................................................  113

EXAMINATION FOR DISCOVERY—
See Discovery and I.xhvkctiox.

EXECUTION-
Examination of director of a corporation .. ......................... 995
Lien as to moneys collected hv sherifT—Deceased insolvent debtor
—Execution creditor’s Hen—Trustee Act (Ont.) ............................. 102
Return of Examination of judgment debtor Process of Court
abused ...............   524
Supplementary proceedings—Examination of judgment debtor,
requirements—Commitment of debtor............................................... 579
Supplementary proceedings -Motion to commit debtor for con­
tempt on ground of defrauding creditors- Requisites................... 5H0
Supplementary proceedings “Officers" of a corporation Directors 994

EX M l TORN AND ADMINISTRATORS
Distribution Retention of money paid into Court—Determina­
tion of validity of claim....................................................................... 585
Distribution and settlement by—Beneficiary's right to real estate
non-partitioned .................................................................................... 70)
Distribution and settlement by—Distribution of real estate un­
divided—Sale of portion of realty to charge coats 7<h*
Distribution and settlement by—Estate capable of partition—
Partition in preference to sale.......................................................... 700
Possession or disposal of assets- -Liability as trustees............... 700
Proof of claim—Strict adherence necessary Verbal statements
and acts of deceased..................................   24«i
Real estate assets—Liability to creditors . 099
Time for payment of legacy -Vested legacy- Payment ignoring 
trustees* discretion . ................................................................... 529

EXPERTS -
Evidence of. see EvinK.xo.

EXPERT WITNESSES
Who are   84
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EXTENSION OF TIMK 
For a ppra I. sop Appeau 

EXTRADITION—
Persons subject In extradition Crime under laws of Imth ootm 
tries ..................................................  284

FA OK IMPRISONMENT
Avt ion against justice of I lie peace—Defence of II and 12 Viet. eli.
44 (Imp.) Necessity of pleading 184
Act inn against justice of the peace—Jurisdiction to issue miiii
nions—Presumption     184
Action against justice of the peace Reasonable cause as justifi­
cation Burden of proof 18.1
Action aga'-nst justice of the peats*- Master ami Servants Act. 
R.S.S. eli. I4H Justification 183
Action against justice of the peace—Vnauthorizeil warrant—
Burden of proving authority 183
Justification—Burden of proof . 183
Restraining lilierty of |>erson without authority of law . 183

FALSE PRETENCES
Faith in the false representation Elements of false pretences 284

FATAL ACCIDENTS ACT 
See Death.

FENCE—
Duty of railway company to fence track, see Railway*.

FIRE DEPARTMENT
Necessity of establishing fire department QiicIm-c Statutes. l!MI3 .*>37

FIRE INSVRAXCE
See ÏXHV*AX<r.

FIRES—
Failure to perform building contract by reason of tire Rights of
builder   3tW
Proximate cause of Failure or water company to furnish suffi 
rient pressure . . <M)2

FORCIBLE ENTRY—
laimllord and tenant Re-entry Damage-» Want of notice 111!»

rURFJ1>»SVRK
Of mortgage, see Mourn auk.

FORER IN CORPORATIONS—
Service of writ on Registered attorney H»47
See Corpobatioxh ami Compas IE*.

FORER IN JVDOMENT
See JVDOMEXT.

FORFEITVRE
Of shares, see Corpubatioxw axu Compaxieh.

KRAI D AND DECEIT -
Arts of directors Concealment .. .... ...............
Failure to disclose facts—Right to rescind compromise agreement

7"

MI3
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FRAUDULENT CONVEYANCES—
Formal transfer taken in name of another than the debtor as
grantor ............................................................................................... 2d I
Voluntary conveyance Setting aside at instance of subsequent
creditors...................................................................... ............................ 2211

GARNISHMENT—
Procedure Step in the action—Small debt procedure Jurisdiction
as to costs or counsel fees ....................................................... 103A
Seizure of money of client in solicitor's hands— Proof of indebted
ness of garnishee to debtor . .......................................... ........ 546
Situs of debt—Money paid into Court ............................................ 27
What subject to garnishment—Money owing a contractor on a
building contract.................................................................................. 27

GASOLINE—
Insurance risk—Changed from billiard room to restaurant—Use 
of gasoline .............................................................................................. 802

GIFT -
Rank deposit in name of mother -Notice to bank Joint account—
Absence of intention to make gift..................................   840
Between mother and daughter Evidence required to substantiate 733

GUARDIAN AND WARD
Investments- -Infant—Duties of guardian (tutorI—Savings bank 
deposit ...................................................................................................... 802

HEALTH—
Public health—Powers of hoard—Hospital for contagious dis­
eases—Establishment of..................................................................... 820

HIGHWAYS—
Dangerous implement in—Liability of municipal corporation—
Independent contractor .   629
Dedication intention must be shewn......................    57.1

HOMRSTEAD-
Execution- Exemption of homestead under Exempt :ons Act (eh.
47. R.S.S. )—Question for Court whether land is a "homestead" 138 
Execution—Homestead exemption Exemption ceases when land
ceases to be “homestead" ......................................................  138
Execution--Registration of execution against homestead Cloud 
on title "Apparent charge** 138

HOSPITAL—
Injunction restraining erection of small pox hospital .............  820

HUSBAND AND WIFE—
Agency of husband—Power to sell land—Restriction of............. 048
Marriage contract—Community property -Substitution Testa#
ment ary disposition to defeat the substitution, effect of.............. 431
Marriage contract—Community property Survivorship—Substitu­
tion ............................... ......................................................................... 431
Representation that woman is wife—Liability of husband for 
necessaries -Estoppel . . 618

ILLEGAL DISTRESS—
Measure of compensation for ....................................................... *12
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INCOMPETENT PERSONS
Appointment of committee t.uardian of estate of lunatic 731
Appointment of committee for insane person Requirements of
petition   731
Rills and notes by incompetent person*—Renewal promissory
rtote. effect of .......................................................................................  722
(itiardian and ward—Insane—Appointment of guardian, form of
petition required   731
("luardian for insane person Prerequisites for appo ntment 731
Inquisition Insanity Facts, not opinions, basis of judicial de­
termination   731
Inquisition and proceedings- - Nature of proof of insanity . 731
Insanity <itiardian of estate Petition for, to wlmm 731
insanity—Prior committal as insane, effect a< evidence 731
Power to examine an alleged lunatic—Jurisdiction of trial Judge 
Absence of right in ap|ie|late Court—The Lunacy Act. i> Kdw.
VIL (Ont.) eb. 37. sec. 7, sub-sec. 4............. ............... 935
Proceedings on a lunacy issue The Lunacy Act. 9 Edw. VIL

; MS
INDEPENDENT CONTRACTORS - 

See Master and Servant.

INSOLVENCY—
Winding-up of company—Payment by directors of debt—Right 
to subrogation as to collateral»   70

INSTALMENTS—
Default in monthly payments Specific performance of contract 
for sale of land   44

INSTRi mON TO JITRY- 
See Appeal: Triai.

INSURANCE-
Accounts l»etween company and its agent Charge» and credit* 332 
Declaration in application for insurance of truth of statements 
Warranties Absence of intentional mi*-»tatcmeut* 3
Defence» to liability on policy—Risk of restaurant and of billiard
room—(lasoline .......................... 802
Disclosure of being under physician's care—Absence of intentional
concealment . ................. . ............................. 3
Employer's liability insurance— Application of third party pro­
ceedings in damage action 142
Life insurance Change of beneficiary Widow -Vesting at death, 
how limited 105
Life insurance—Change of lieneflciarv—Will—Legislation not re­
troactive when ........................................... 105
lxi»s—Completion of proofs liefore action Statutory condition 704
l,o»« Proof» Equitable relief against trifling defects in proofs,
scope of    705
Representation as to health Medical examiner's error is in­
surer’s error     3
Representation a* to health -Reference to insured'* physician— 
Innocent mis statement ........   2
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IXTBXT
uf testator. sov Wili*.
Pro- ion and burden of proof an to, sec Kvidknvk.

INTOXICATING LIQUORS—
Conviction—Kvidenee- Acting a» messenger........................................1046
Conviction I'nlawful Rale Magistrate refusing to allow analy
sis of liquor, effect of .......................................................................... 104
Exhibiting liquor sign or displaying I Hit ties and casks at unlicensed
place ......................................................................................  86
Liquor tax law Certiorari—Sufficiency of informât "on 321
Local option Election to repeal—Prosum: iion of legality of
voters* list—Onus probaudi................................................... 451
Louai option Liquor License Act Petition to submit for repeal
Mandamus .........................   450
I-oca I option by-law Discretion as to submitting to electors . 034$
Petition to submit—Extrinsic evidence ............................................ 451
Retail licensee selling in quantity in excess of license limit .‘121
Sale of license—Right to license defined .......................................... 395
Sales to intemperate persons—“Public place" defined . . . 217
Unlawful sales Liability of restaurant waiter—Purchase from 
licensed premises Agent of customer—B.C. Municipal Act, 
R.N.B.e. DHL eh. 170. sec. SIR 1032

JAILS
Injury to inmate Liability of municipal vor|mralions—Multi­
farious duties of peace officer ................................................... 603

JUDGMENT
Default judgment entered prematurely—Grounds for relieving 
against Laches of solicitor—Delay in moving to set aside—
Consideration of the merits............................................................. 1035
Entry Record Order for judgment, effect of........  .... 625
Entry—Record Order for leave to enter—Periwl after judg­
ment. how eomputed ......................................................................... 625
Estoppel- -Effect and eoiielnsiveiiess of judgment Winding up by 
liquidator Placing names of transferees ot st«wk on list of con­
tributories ....................................    244
Execution Homestead exemption—Declaratory judgment, when
not obtainable .......... ......................... r.........................................  138
Foreign judgments Jurisdictional requirements in foreign Court 737 
Foreign judgments Local judgment thereon Jurisdictional re­
quirements .............................................................................................. 737
Foreign judgments, jurisdictional requirements in foreign terri­
tory ......................................................   737
Jurisdiction Statutory provision substituting • fail" for "abate."
effect of—Prohibition ....................................... 232
On counterclaim—Plaintiff’s failure to defend..................................776
Res judicata Joint agreement...........................................................1046
Res judicata Waiver of preliminary object ion Prior decision 300

JURISDICTION -
Of Courts, see Covhth.

3
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JURY—
Bias—Interest—Interrogating jury—Premature applieation .......... 830
Competency of juror Premature applieation to challenge jury— 
Statement by Judge not amounting to refusal of right to chal­
lenge ......................................................................................................... 830
Empanelling—Competency of juror—Challenge Time for.......... 830
Referee’» jurisdiction—Effect of notice for non jury term—Interlo­
cutory order .......................................................................................... 702
Referee’s jurisdiction—Interlocutory order for trial by jury .. 702
Right of trial by—Jury notice—Pleading raising questions of fact 080 
Trial by—Discretion of Judge Material for motion 253
Trial by—Personal injury action.........................................................  253

JUSTICE OF THE PEACE—
Jurisdiction—Non-payment of wages to workmen ............ 183

LABELS—
See Trademarks.

LACHES—
As bar to action for spécifié performance .................. 755
As ground for new trial, see New Trial.

LANDLORD AND TENANT—
As to rent—Distress—"Tenant or person who is liable for the
rent,” meaning of ..................... ......... Hit!
Breach of covenant not to assign Remedy for- Notice to quit 126 
Building—Liability of landlord to boarders for injury by defect
in ......................................................................................  ................... 510
Farm lease—Implied provision—Use of farm in husbandlike man-

Lease—Résiliation of ........................................................................... 475
Leases—Covenant to turn over "in the I test repair.” effect of .... 753
Life estate—Death of life tenant--Termination of lease for years 582 
Life estate -Right of tenant for years to straw and manure on
death of life tenant..............................................................................  582
Life estate—Right to emblements on termination of lease for years 582 
Rent—Acceleration proviso in event of term ln-ing seized—Pro­
curing seizure ......................................................................................  412
Re entry—Breach of covenant not to assign—Waiver of.............. 126
Re entry without notice—Damages .............................................. 169
Right» of parties as to crops—Share of crops as rent, title vests
when ........................................................................................................ 816
Set off by landlord—Claim for rent against purchase price at
sheriff’s sale ................................................... ........................................ 132
"To turn over in good condition”—Effect of provision .................  752

LAND TITLES—
Plan registered under sec. 79 of Land Titles Act ( Saak. )—How
altered or amended ..............................................................................  322
Plan under see. 76. 79 Land Titles Art—Function of plan . 322
Registered plan—Transfer of portion of corner lot with side front­
age only .................................................................................................. 322
What constitutes an alteration of plan filed under sec. 79 of I*and
Titles Act (Sask.)—Transfer of part of lot..................................... 322

68—8 D.L.R.
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LAND TITLES—Continued.

(Torrens system ) —Manitoba Real Property Act—Right of con­
tractée for mortgage to file caveat ................................................... 776
(Torrens system)—Mortgage—Certificate of title—When registre-
t on efTective .......................................................................................... 872
(Torrens system)—Mortgage containing misdescription—Caveat—
New mortgage—Intervening executions—Procedure .....................  871
(Torrens system)—Right of party to agreement for an interest in 
land to file caveat ............................................................................... 776

LEAVE TO APPEAL— 
See Appeal.

LEGACY—
See Wills.

LEVY AND SEIZURE—
Execution—Mode and sufficiency of levy—Seizure of cash .......... 102
Priorities—Execution creditors and landlord...................................... 132

LIBEL AND SLANDER—
What constitutes a publication—Publication of slander by de­
tective agency to their employees .................................................... 622

LICENSE—
Permission for the use of premises—Owner's duty to repair .... 824
Power of municipal corporations to issue—Conflict with existing
by-law ...................................................................................................... 638
Private market—Conditions to be complied with—Compelling
granting of license—Mandamus ............................................................ 482
Repairs on licensed prem’ses by licensee—Right to credit for .... 825
Right to. defined—Sale of ...................................................................  395
When Dominion license required by Provincial company .............. 65

LIEN—
On moneys collected by sheriff—Right of execution creditor to .. 102

LIFE INSURANCE— 
See Insurance.

LIFE TENANTS—
Implied power to encroach on corpus..................................................  746
Life estate—Use of land by life tenant ........................................... 582

LIMITATION OF ACTIONS—
Administration of estate—Statute barred claim against bene­
ficiary ......................................................................................................... 68
Against municipality—Injury through public works ...................... 881
Against municipality—Works not within the authorizing by-law 882 
Interruption of statute—Removal of bar—Letter from solicitor to
client ........................................................................................................ 546
Lapse of statutory period—Amendment of pleading ..................... 144
Parties entitled to set up statute—Subsequent attaching creditor 109
Pleading—Counterclaim ....................................................................... 524
When statute runs—Discovery of fraud ........................................... 669

LIQUIDATED DAMAGES- 
See Damages.

LIQUIDATED DEMAND—
See Judgment.
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LIQUIDATION—
Of company, nee Corporations and Compaxiks.

LIQUOR LICENSE—
Sec Intoxicating Liquors.

LIS PENDENS—
Motion to discharge—Defendant's failure to appear “gratis”— 
Effect ...................................................................................................... 701

LOCAL OPTION—
Offences, see Intoxicating Liquors.
Voting upon, see Elections.

LOTTERY—
What constitutes—Rale of lots—Deed to cover conduct of a lottery ($86 

MAGISTRATE—
Duties—Finding guilt of accused—Gathering facts surrounding
criminal act to fix penalty ................................................................. 550
Misconduct—Bringing on case before hour set -Corrupt motive.. 550
Right of magistrate to hear evidence in miUgation of offence
where plea of guilty entered but where prosecutor not present. . 550

MALICE—
In libel and slander, see Libel and Slander.

MALICIOUS PROSECUTION—
Embarrassing defence—Irrelevant statement—Striking out........ 808

MANDAMUS—
Other remedies—What is essential to entitle applicant to writ 219
Procedure—Motion for, how made .................................................. 219
Procedure — Prerequisites—Erroneous decision of lower Court,
effect on the application ..................................................................... 727
Right to—To compel submission of by-law to repeal local option. 450 
To compel municipal authorities to grant license to use market . 482
Will not lie to compel arbitrators to publish reconsidered report.. 500

MARKETS-
License for spare in—Licensee not tenant ..................................... 824
Private markets—Several stalls leased to different persons carry­
ing on same business ........................................................................... 481
What is a public market—Payment of fees..................................... 481

MASTER AND SERVANT—
Able-bodied seaman—Duty to work on Sundays............................. 378
Alberta Workmen's Compensation Act—Right of District Judge 
acting as arbitrator to authorize taking of evidence by com­
mission ................................................................................................... 402
Compliance with commands—Liability of master—Negligence of
foreman .................................................................................................. 214
“Control of engine" within meaning of Workmen's Compensa­
tion for Injuries Act—Finding of jury ............................................. 590
Dangerous work—Assumption of risk—Reasonableness .............. 148
Dangerous work—What amounts to voluntary assumption of risk 148 
Employers' Liability Act—Amendment of pleading—tapse of
statutory period ...................................................  144
Guarding machinery—Failure to replace broken guard—New trial 1

l
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MASTER AND SERVANT—Continued.
Independent contractor—Owner's absolute duty to prevent injury
to adjoining premises ........................................................................... 112
Injuries to adjoining owner—Negligence of master—Omission to 
perform something imposed as a legal duty—Liability, now
absolute ................................................................................................. 113
Joint liability of owner of premises and independent contractor—
Workmen’s Compensation Act—R.8.O. ch. 100. see. 4..................... 757
Justifiable dismissal—Right to wages (a) earned and overdue;
(b) earned but not payable .............................................................. 382
Liability for wrongful dismissal—Amendment of pleading—Dis­
obedience of lawful commands—Statute of Frauds—Part per­
formance ................................................................................................. 1042
Liability of company director for unpaid wages due employee.. .. 188
Liability of employer—Transfer of inexperienced employee to
machine of different speed ......................................................k.........  888
Liability of master—Negligence of foreman—Workmen's Com­
pensation for Injuries Act. R.S.O. 1897, ch. 100........................... 213
Mines—What places must be made safe in ...................................  1030
Negligence—Fellow-servant’s negligence........................................... 256
Negligence of fellow-workman while rolling logs on flat car..........  211
Omission of foreman to use protective measures provided by em­
ployer—Injury to workman—Allegation of “defective system”... 71
Personal injury—Stevedore loading ship.......................................... 32
Railway swing bridge—Negligence .................................................... 171
Servant's wages—Discharge for disobedience—Result as to wages
not yet accrued .................................................................................. 378
Summary proceedings for wages of workman—Jurisdiction of
justices of the peace .........................................................................  183
Superintendent as fellow-servant—R.S.O. 1897 (Ont.), ch. 160.
sec. 3, sub-sec. 2 ..................................................................................... 214
Swing bridge on railway—Semaphore and bridge lights ................ 171
Workmen's Compensation for Injuries Act—Liability of master—
“Person in charge or control of engine”............................................. 590
Workmen's Compensation for Injuries Act, sec. 3, sub-sec. 5—
Negligence of engineer—Injury to brakeman ................................... 697
Workmen’s compensation law—Rights of non-resident alien........ 264
Wrongful dismissal—Stipulated damages ....................................... 353

MAXIMS—
De minimis non curat lex .................................................................. 374
Ei qui affirmât non ei qui negat incumbit probatio......................... 696
Expressio unius exclusio alterius .................................................... 464
Magis creditur duobus testibus atfirmantibus quam mille
negantibus ............................................................................................... 913
Omnia presumuntur rite esse acta .................................................. 61, 64
Res ipsa loquitur ............................................................................ 835, 837
Volenti non fit injuria .........................................................................  148

MEDICAL ATTENDANCE—
Master’s liability for, see Damages.

MEDICAL EXAMINERS—
Errors of—Representation as to health ............................................... 3
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MINES AND MINERALS—
Agreement “to lease reapedIve farms" by separate owners—Gas
and oil leases ..................................................................................... 720
Liability of owners to employees—What places must 1m» made safe 10.30

MINING PROSPECTOR—
See Brokers.

MISDIRECTION—
.'See Appeal ; Criminal Law; Trial.

MISDESCRIPTION—
In mortgage Caveat New mortgage—Intervening executions 871 

MISR E PRESENTATION—
Innocent misstatement as to health—Application for insurance.. 2

MISTAKE—Election of remedies- X.8. Order .34, r. 24 .....................  090
Misdescr ption in leased premise»—Reformation of lease................ 126

MONEY IN COURT—
Acceptance of amount paid in—Costs............................................... 041

MORTGAGE—
Agreement for lien on land to secure price of machinery.................. 129
Enforcement—Relief against acceleration clause Construction
of statute—Reading relief clause into mortgage.. ..................... 88. 89
Foreclosure—Taking off timber ....................................................... 486
Redemption—Right of purchaser pendente I'tc to redeem................ S9
Who may redeem—Assignee of equity of redemption—Foreclosure 
order ........................................................................................................ 88

MOTIONS AND ORDERS—
Affidavits—Filing of before use on motion—Sesk. Rule 417 . 701

MUNICIPAL CORPORATIONS—
Absence of jurisdiction—Revocation of a permit already given 
Retroactive effect of by-law—2 Geo. V*. (Ont.) ch. 40, sec. 10 299
Borrowing money—Power as to—Debenture» without vote, when 169 
By-laws—Approval of—Signing and sealing of by-law mere
routine ..................................................................................................... 109
By-laws—Resolution—By-law based on illegal resolution, as to
costs, status of ................................................................................... 150
By-laws, validity of Quaahing—By-law purporting to land lands
in adjoining municipality, who may attack ............................. 109
Council—Powers—Exercise of statutory powers of council not sub­
ordinate to Courts, when .................................................................... 150
Drains—Municipal Drainage Act- Drain invading another town-
sh;p—Question of fact ........................................................................ 812
Failure to keep market-place sanitary—Liability for resulting
injuries—Rights of licensee to recover ...................................... 824, 825
Franchise to water company—Liability for breach—Penalty.......... 601
Gaol supervision as to prisoners—Caretaker or watchman.......... 093
Incorporation—Territory—Presumptions as to compliance with
statutory requirements ........................................................................ 637
Incorporation—Territory—Statutory limitation, how construed... 037
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MVXICIPAL OORIN)RATIOXS—Comiinuni.
Liability for allowing independent contractor to place danger-
ou» implement in street—Attraction to children ........................... 0*29
Liability for negligence in fire department ................................... 537
Municipal telephone system—Petition to municipality, how far
must bo followed if granted .............................................................. 150
Police power—Imposing license fee for wild animal ishow—
Authority ............................................................................................... 038
Powers—By-law»—Exercise of power in conflict with existing
l.\ law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Powers—^Signer of petition to municipality, restriction as to can­
celling signature .................................................................................... 150
Power to borrow—Ontario Telephone Act—Delienturca, fixing date
of issue ................................................................................................... 109
Unguarded excavation in highway—Presumption as to negligence 99

NEGLIGENCE—
Burden of proof—Liability of municipality for injury to inmate
of jail ..................................................................................................... 692
Damages—Contributory negligence....................................................  343
Dangerous premises— Negligent construction—Defective construc­
tion—Ruinous building falling on adjoining premises—Absolute
liability ................................................................................................... 112
Duty of a stevedoring company as to use of tackle—Unloading
of vessels ................................................................................................ 32
Explosion in controller of car—Inspection and repair ................... 507
Liability of employer—Transfer of inexperienced employee to a
machine of different speed .................................................................. 888
Liability of master—Omission of foreman to use protective mea­
sures provided by employer ................................................................ 71
Liability of master and servant—Failure to replace broken guard
of machinery ......................................................................................... 1
Liability of municipal corporation for negligence of fire depart­
ment ........................................................................................................ 537
Inability of owner of premises—Independent contractor ...............  757
Passenger alighting from train—Emergency —Quirk decision .... 272
Res ipsa loquitur ................................................................................ 835
Street railways—Passenger injured—Conductor and motorman ex­
changing places .................................................................................... 106
When contributory negligence a defence—What must be found.. 122

NEW TRIAL—
Absence of a definitive finding by the jury—Inconsistent answers 122
Additional evidence—Probability of effect on result........................ 78
Application for refused—Newly discovered evidence—Laches.......... 78
Conviction of one of two defendants against weight of evidence—
Joint conviction ..................................................................................... 208
On appeal from appellate Court—Admission of evidence—Examina­
tion of alleged lunatic by appellate Court ..................................... 950
Verdict against weight of evidence .................................................. 1
When granted for disobeying provisions of a statute—Expert 
witnesses ............................................................................................... 84

NOTICE—
Absence of proof of service of, see Appeal.
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NOTICE—Con t i n ued.
Of action, see Action.
To quit, see Landlord and Tenant.

NUISANCES -
Small-pox hospital Emergency under by-laws of Ikmrd of Health
of the Province of Quebec ..................... ............................................ 820
Small-pox hospital—Injunction.....................  820

OFFICERS—
Eligibility—Property qualifications—Petition to set aside—Office 
of mayor ................................................................................................. 632

PARTIES-
Bringing in third party—Indemnity—Breach of warranty on sale 70 
Bringing in third party—Indemnity—Conditional agreement not
to negotiate note sued on ............................................................... 70
Non-joinder—Joint heirs—Objection too late, when ....................... 431
Proper and necessary parties—Numerous parties—Construction of
instruments ...........................................................................  203
Proper parties defendant—Numerous parties—Torts..................... 203
Right of ratepayer to bring action for damages against water
company—Failure to furnish sufficient pressure ........................... 001
Third party—Bringing in third party in action for damages 
between employee and employer.................   142

PARTNERSHIP—
Breach of covenant in deed selling partnership assets—Not to
carry on business ................................................................................. 804
Law firm—Effect of appointment of mendier of to official position 
—Right of co-partners to execute on a judgment........................  545

PART PERFORMANCE—
See Contracts ; Specific Performance; Vendor and Purchaser.

PAUPER -
.See Poor and Poor Laws.

PAYMENT-
Place—Residence of payee ................................................................. 27

PENALTIES
Breach of covenant in deed sel.ing partnership assets—Not to 
carry on business—Single act............................................................. 894

PERFORMANCE—
Part performance of verbal contract—Specific performance. . (148

PERJURY—
Civil action—Examination for discovery .................................... 1925

PLANS—
Function of—How altère., or amended ............................................ 322

PLEADING—
Accounting—Distribution—Heirs—Succession comprising property 
essent'ally divisible ........................................................................... .... 431
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PLEADING—Continued.
Amendments—Disallowing—Inconsistency and technicality con­
sidered in denying application ...................................................... 635
Amendments—Lapse of statutory period as to new demand—
Employers' Liability Act ...................................................................... 144
Amendments—Question on merits of action for determination at
trial not in Chambers .........................................................................  751
Amendments un the trial—Plea of Statute of Frauds................... 220
Courts—Necessity of timely plea to jurisdiction............................. 750
Demurrer—Embarrassing pleading ....................................................  751
Demurrer—What questions raised by demurrer Motion aga nst
embarrassing pleading distinguished .................................................  750
Demurrers as affected by Ontario Con. Rule 250 ....................... 750
Joint owner—Pleading joint ownership without demanding dis­
tribution, when .....................................................................................  431
.Malicious prosecution—Embarrassing defence—Inconsistency ... OHS 
Pleas and answers—Malicious prosecution Proper form of defence
of ‘"reasonable and probable cause’’ ................. ............................... 808
Real property—Duty to adjoining owner........................................... 113
Right of Court to supply defence of prescription Que. C.C. 1040.. 008
Set off aiul counterclaim—Manitoba procedure as to tiling defence 770
Statement of defence—Action against surety—Sufficiency............. 789
Striking out—Embarrassing pleading, how determined................. 788
Striking out—Grounds for—Frivolous averments........................... 492
Striking out—Irrelevant statements—Advice of counsel, how
pleaded—Malicious prosecution ..........................................................  808
Striking out—Irrelevant statements- Unnecessary matter of evi­
dence ....................................................................................................... 008
Sufficiency as to corporations—Allotee of shares—Irregularity of
organization of company -Ontario Companies Act ......................... 783
Sufficiency on merits—Embarrassing, when ...................................... 788
What may be pleaded .......................................................................... 751
What must Ik* pleaded Agreement for return of money............... 155
When action at issue—Amendment of pleadings Application for 
special jury ........................................................................................... 1020

POOR AND POOR LAWS-
Pauper- -Sending homeless children to industrial school—Reinv

817
Pauper—Settlement—Indust rial school 
—Notice of proceeding .........................

-Confinement of children
817

PREMIUM NOTE -
See IltSUBANt t:.

PRESENTATION—
See Bii.i.h and Notes.

PRESUMPTION—
See Evidence.

PRINCIPAL AND AGENT
Independent contractor -Omission of principal to prevent injury 
to neighbour—Prevention of mischief Burden on principal 112

L
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PRINCIPAL AND SURETY—
Bond -Insurance agent--Application of premium».....................332, 805
Surety for debt of corporation—Right* on compromise of in­
debtedness of principal .......................................................................  146
Suretyship—Liability of surety—Effect of several processes on 
severable covenants—Municipality Manufactory Surety com­
pany ........................................................................................................ 035
Suretyship—Liability of surety Release by change of contract, 
when ........................................................................................................ 035

PRODUCTION OF DOCUMENTS—
See Disgoveby and Inspection.

PROHIBITION—
To Division Court Absence of territorial jurisdiction 759

PROOFS OF LOSS—
Sec I.NBURANCE.

PROMISSORY NOTES—
See Biijh and Nonce.

PROPERTY AND CIVIL RIGHTS—
See Constitutional Law.

PROXIMATE CAUSE—
Ijoss hv fire—Water company failing to furnish sufficient pressure 602

PUBLICATION—
What constitutes, see Lmn. and Slander.

PUBLIC LANDS—
firantee's rights latnds bordering on river . 800

PUBLISHERS
Issuing city directory—Responsibility for unintentional omissions 012 

QUANTUM MERUIT—
Right of solicitor to recover compensation Acting as arbitrator at 
client'» request ............ .........................................................  ........ 543

QUASHING—
Conviction for unbiwful sale of intoxicating liquors, see Intoxi- 
catino Liquors.

QUI TAM ACTION—
See Penalties.

RAILWAYS—
Highway crossing—Cost of overhead bridge -Municipality—No
compensation for easement.................................................................. 051
Negligence—Duty to open vestibule doors at stations ............... 271
Swiii;.' brldgi—flMMflMf» lad bridge lights 171

RATER—
Fixing of. see Carriers

RATIFICATION— 
.See Estoppel.
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REAL ESTATE AGENTS—
See Brokers.

REBATES—
Of carriers, see Carriers.

RECEIVERS-
Claims against—Settlement—Limitations—Railways—Winding-up 873 
Jurisdiction—(Iround for appointment—Breach of trust................. 672

RECORD AND REGISTRY LAWS—
Necessity of recording conditional sale agreement—N.S. Statutes,
1907, ch. 45 ............................................................................................. 577

REDEMPTION—
From foreclosure, see Mortgage.

REFERENCE—
Conclusiveness of findings as to credibility of witnesses................ 645

REFORMATION OF INSTRUMENTS—
Misdescription—Mistake........................................................................ 126

RELEASE—
Claims against insolvent estate—Liability of assignor ................. 768

REPAIRS—
Owner's duty to repair premises, see License; Landlord and

RESIDENCE—
Presumption as to nationality, see Evidence.

RES JUDICATA—
Sec Judgment.

RESULTING TRUSTS—
See Trusts.

RESCISSION—
Failure to disclose fact»—Right to rescind—Compromise agree­
ment .......................................................................................................  503
Failure to pay purchase instalment—Effect of subsequent ender
—Specific performance .........................................................................  357
l<and contract—Failure to pay purchase price within time specified 755 
Sale of personal property—Default of seller ................................. 340

REVERSION—
See Wills.

RIPARIAN RIGHTS—
See Waters.

SALE—
Contract for goods as “samples submitted” ..................................... 417
Contracts—Implied warranty—Representation that cow was “due
to calve” not a warranty ................................................................... 627
Dealer selling goods for specific purpose—Implied warranty- 
joint effort to buyer and seller to cure defects—Effect as to estop­
ping buyer from asserting warranty...................................................  405
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SALE—Continued.
Fitness—Dealer selling goods for purpose, warranty implied, when 405 
Necessity of recording conditional sale agreement—N.S. Statutes.
1007, eh. 42 ............................................................................................. 577
Personal property—Default of seller not procuring consent of
necessary third party -Non-disclosure—Rescission ....................... 340
Sale of goods—Hreueli of warranty—Rescission—Judgment for 
return of purchase money Refund condition precedent to delivery
up of goods ............. .................................................................. 400
Sale of goods for specific purpose—Implied warranty of fitness— 
Clause for replacing defective parts, effect on implied warranty. 405 
Sale of machinery—Land lien as collateral security—Delivery.
condition precedent—Waiver ........................................................ . 120
Verbal modification of contract ........................................................ 12tf
Warranty—Quality—Sale of goods by sample—Motor ear—Seller
being a dealer in motor cars, effect of .......................................... 280
What amounts to an acceptance of goods- Impossibility of in­
specting in car—Unloading—Notice to seller................................. 417

SALVAGE-
Adding master and crew in action to participate in distribution 
of salvage compensation ...................................................................... 924

SAMPLES—
«Sale of goods by. see Sale.

SCHOOLS—
Officers and elections Election of chairman by two out of three 
members ................................................................................................ 234

SEAMAN—
Duty to work on Sunday . .............. 378

SET OFF AND COUNTERCLAIM—
Landlord’s claim for rent—Set-off against price of purchase at
sheriff’s sale—Landlord's lien .......................   132
Necessity of filing defence to............................................................ 770
Pleading—Statute of Limitations ...................................................... 524
Right of bank to set-off deposit against debt due it..................... 478
See Costs.

SETTLEMENT—
See Compromise and Settlement.

SHAREHOLDERS—
Relationship of directors, «ce Corporations a ni» Companies.

SHERIFF—
Lien on moneys collected by—Execution creditor -Trustee Act 
(<>nt.)

SLANDER—
See Liiikl and Slander.

102
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SOLICITORS—
Acting aa arbitrator at client’s request ..................#....................... 643
Advocate acting aa arbitrator—Recovery of fees—Quantum meruit 643
Compenaation of solicitor by client—Quebec practice.....................  643
Law partnership—Effect of appointment of member to judicial 
position—R'ght of co-partners .......................................................... 545

SPECIFIC PERFORMANCE—
Absence of terms of payment—Offer to pay whole ....................... 280
Commencement of action—Eagerness of plaintiff to perform.... 053 
Failure of action where no contract exista—Non-acceptance of
offer within reasonable time .............................................................. 170
Land contract—Indefiniteness of purchase price—Right to remedy 715 
Rescission of contract - Failure to pay purchase instalment.
effect of—Subsequent tender ............................................................... 357
Right to remedy—Persistent defaults in monthly instalments—
Repudiation ............................................................................................ 44
Sale—Enforcing partial performance—One of several joint owners 348
Sale by broker—Construction of word “sell” ................................. 700
Sale of land—Failure to pay purchase money Refusal to answer
requisition on title ................................................................................ 845
Sale of land—Right to remedy—Instalment plan—Default in
monthly payments ................................................................................ 44
Sale of land—Terms of sale—Partially evidenced by writing.......  280
Sale of land—Vendee's delay to pay purchase price-Instalments
—Laches................................................................................................... 755
Verbal contract—Part performance-Statute of Frauds................ 048

STATUTE OF FRAUDS-
See Contracts.
Sufficiency of writing—Contract ........................................................  348

STATUTE OF LIMITATIONS—
See Limitation of Actions.

STATUTES—
Construction of remedial Act Acceleration clauses—Land Titles
Act (Sask.) ........................................................................................... 89
Construction of remedial Acts—Rules applicab'e ........................... 89
Construction of statutes—Conjecture as to policy of Act—Impli­
cation from text of statute................................................................ 2fi4
Customs and revenue statutes—Construction of.............................. 437
Workmen's Compensation for Injuries Act, sub-sec. 6, of sec. 3—
How construed ....................................................................................... 500

STRIKING OUT—
Of pleading, see Pl-KAOINfi.

STREET RAILWAYS—
Equipment of cars—Brake requirements- Electric and ratchet
brakes ..................................................................................................... 772
Explosion in controller of car—Evidence of negligence .................  507
Personal injury to passenger—Exchange of places between con­
ductor and motorman— Negligence ..................................................... 106
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SUBROGATION'—
Collateral)*—Subrogation by payment of debt—Insolvent company
—Winding-up ....................................................................................... 7H
Right of sureties to rank on insolvent estate ................................. 147

SUMMARY CONVICTIONS-
Quashing—Absence of proof of notice ............................................. 34

SUNDAY—
Emergency—Meaning of word as applied to work on a ship—
Lord's Day Act ................................................................................... 378
Lord's Day Act--Sunday work—Substituted holiday..................... 378

TACKING—
Adverse possession—Successive trespassers..................... 1014

TAXATION—
See Costs.

TELEPHONES—
Evidence of telephone conversations, see Evidence.

TENDER—
Notice to seller that buyer intends to return goods Necessity of 
making formal tender................. ......................... ....................... 417

THIRD PARTY—
See Pasties.

TIMBER—
Mode of estimating—Timber “cruisers"—Verification of quantities 739
Right of mortgagee to foreclose for cutting ............................... 480

TIME—
Computation of under N.R. Collections Act ..................... ........ 025

TRANSFER—
Of shares, see Cosposatioss and Companies.

TRESPASS—
To the person—What constitutes—Reckless bicycling on street . 885

TRIAL—
Indefinite and inconclusive answers to questions submitted to the
jury—Sending jury back ..................................................................... 121
Irrelevant evidence- Rejection - Question not raised on plead­
ings—Rejection of evidence ................................................................ 783
Question of fact—Setting aside a voluntary conveyance— Impry
sion created on trial Judge by parUes ....................................... 229
Submitting questions to jury—General question included...........  782

TRUSTS—
Resulting trusts—Conveyance of land as city hall site—Agree­
ment to ‘‘maintain’* city hall there.................................................. 24

VENDOR AND PURCHASER—
Rescission of contract for the sale of land— Failure to pay pur­
chase price instalments within time specified ................... .... 755
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VENDOR AND PI'R< 1 IASER—Continued.
Rescission of contract for the sale of land—Right of vendor to re­
tain "deposit money" ...........................................................................  755
Rescission for deficiency—Defect in title—Obtaining good title.. 312 
Torrens title without absolute certificate—Demand for solicitor's 
abstract..................................................................................................... 845

VENUE—
Criminal case—Information in one district—Arrest in another
district—Trial in either......................................................................... fill
Order changing venue—Affidavits in support ................................... 520

VOTINfi—
See Elections.

WAIVER—
Of breach of covenant in lease, see Landlord and Tenant. 
Of default in land contract, see Estoppel.
See Tender.

WARRANTY—
See Sale.

WATERS -
Duties and liabilities of water companies—Quantity—Ordinary
needs—Extinguishing fires ................................................................. 537
Dyking by public authority—Variations in details......................... 881
Under grant from Crown—Extent of grantee's rights—Lands
bordering river ....................................................................................... 800
Water supply—Municipal contract of water company to supply
for fire—Liability for fire loss ............................................................ 601
Water supply—Ratepayers' action for damages against water 
company under municipal contract ................................................... 001

WILIjS—
Ambiguous or inaccurate deacripVon of beneficiary ..................... 00
Bequest to legatee with sickness and distress clause, remainder
to children ................................................................................................ 346
Conditional limitation- Devise of with absolute discretion—Death
of beneficiary—Disposition of residue in hands of executor.......... 750
Devise and legacy—Ademption—Advance by way of portion ... 317
Devise and legacy—Ademption—Portion as between child and
stranger ................................................................................................. 317
Devise and legacy Bequest—Intent of testator—Insufficient de­
scription of beneficiary—Tests of the probabilities....................... 93
Devise and legacy—Construction—Cy-prts doctrine ...................... 529
Devise and legacy—Construction—Legacy to married woman with 
restraint on anticipation during coverture—"Paid to her”—
“Settled upon her" ................................................................................ 629
Devise and legacy—Construction—Legacy vesting on attaining
twenty-one. ignoring trustees’ discretion—Payment ....................... 529
Devise and legacy—Construction—Restraint on enjoyment of
legacy during coverture ...................................................................... 529
Devise and legacy —Description of beneficiaries—Tests...................  204
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W1LLS—Con tinucd.
Devise and legacy—Partial intestacy—Balance of life insurance. 204 
Erasure—Certification of the number and nullity of words erased 784 
Execution—Notarial authentication—Error as to time of execution 784
Life estate—Implied power to encroach on corpus........................... 740
Heal property—Estate or interests created by will......................... 204
Restraint during coverture—Proper and practical form of settle­
ment ...................................................................................................... 530
Signature of testator—Attesting witnesses....................................... 403
Time for expiry of executorship -Meaning of “children”............. 533
Vested legacy with payment in futuro—When vesting not to be 
deferred ..................................................................................................  255

WITNESSES—
Master's findings—Conclusiveness of finding as to credibility
by trial tribunal ................................  645
Production of books on cross-examination.................. 309
Right of District Judge as arbitrator to authorize taking of evi­
dence by commission ............................................................................ 402
Unreliable witness—Effect on verdict—New trial ........................... 1
Who an*, see EVIDENCE.
Witness fees—Witness attending in another case ......................... 107

WORDS AND PHRASES—
See Table of Words and Phrases following Table of Annotations 
in preliminary pages of this volume.

WORK AND LABOUR—
See Contracts.

WORK M EN 'S ( X >MPEN8ATION—
See Master and Servant.

WRIT AND PROCESS
Amending plaintiff’s corporate name as stated in writ ... 471
Service on foreign corporation Registered attorney..................... 1047

WRONGFUL DISMISSAL—
See Master and Servant.


