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AFFIDAVIT •VERIFYING BILL.-An affidavit alleging That llic 
facts stated in the biil of complaint herein, are true in substance andPin 
fact and to the best of my knowledge and belief,” is wholly insufficient 
to form the ground of an interlocutory injunction. Rowand v. Rail- 
way Commissioner...................................... ....

AP t IDAVITS. FOREIGN.—Irregularitiesin foreign affidavits treated 
leniently. British Linen Co. v. McEwan .

*

AFFIRMATION.—What is an.—See Libel. 
AMENDMENT. — After judgnunt entered upon demurrer.— 

1 a declarationJurisdiction of referee.—To for personal
service by the plaintiff as the servant of the defendant, the defendant 
pleaded various pleas. To one of these the plaintiff dcmurred ; upon 
the others he joined issue. Defendant then obtained an order striking 
out all the pleas except the one demurred to. Plaintiff succeeded up
on the demurrer. Defendant then applied in Chambers to add two 
pleas. The referee refusdd the application and the plaintiff signed 
judgment. The defendant appealed from the referee’s order.
1. That the referee had jurisdiction to permit the pleas to be added.’
2. The discretion to amend should be used to the utmost extent 
sistent with justice and the rights and interests of the parties. 
equitable plea asking for an account permitted t 3- An
plaintiff would undettake not to set up the judgmentXn defence88 
bill in equity. 4. Circumstances under which a bilJ for an account 
wiH lie discussed. Johnson v. The Land Corporation pf Canada 

-------------Misjoinder of defendants. — St atu le
• 527

Limitations.
a writ upon a note signed J. G. & Co. 

agamst J. G. & W. G. Afterwards they struck out W. G., and nioved 
to stnke out the defence of J. G. He "defended on the ground that 1,= 
had a partner, hut declined to give his name. Plaintiffs then amended 
by adding W. B,, and went down to trial. The plaintifTs evidence 
showed that not W. Ii. hut S. B, was the partner, whereupon plaintiff, 
moved to amend by striking out W. B. Since the 
the action, the statute of limitations would have barred the remedy 
agamst S. B. The plaintifTs evidence as to the circumstances under 
which the note was made

—Plaintiffs issued

commencement of

was contradictory. Leave to amend 
refused) and a non-suit entered. Merchants Bank v. Good . . • • - 543

■See Praudulent conveyance.

i 2
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APPEAL. Extending ti me to appeal.—Time for appeal to the Sup 
Court was extended where there had been only tliree days default; 
where no sittings had been lost; and where such efibrts to oblain 
security had been made that negligence could not be reasonably 
charged. McRae v. Corbétt

PAOP,

The m 
ewllti
fl* flti l

MeAri
attac:

fiteil «i

(hlH, I 
ilft iiiif, 
We*f I

• • • S3<>
----- ------- LIMITED TO PART OF ORDER. AVe- Railways.
-------------WIIEN NEW TRIÄL ORDERED.—When a county court

judge is dissatisfied with a Verdict, and orders a new trial, his decision 
will not be revérSed unless it can be shown that he was clearly 
Watson Manufacturing Co. ^'Stock...............................................

A R BIT R ATIO N. —Disqtta,lific»tion of arbitrator.—Previous opinion 
for oneparty.ir-Under stecion 31 of the Railway Act (44 Vic. Man. c. 
27,) a person appointed arbitrator (for the settlement of the value of 
lands taken) “ shall not be disqualified by reason that he is profession- 
al ly employed by either pajty, or that he had previously expressed an 
opinion as to the atnount of compensation.” An objection to an arbi
trator that he had previously given a valuation to one party and would 
naturally be biassed in favor of the amounl he had fixed, Heltf, \f(C- 
tenable in view of the statute. The section is not Ifmited to arbitraLs 
appoirfted by a judge. Re Nicolson & The Railway Commissioner \

-------- Employment of arbitrator by party.—The railway commis-
sioner being desirous of expropriating lands of the plaintiftf( arbitrator^ 
were appointed, C. (one of them) being appointed by thé othcr t * 
Contemporaneously with the progress of the arbitration, C. 
ed in auditing certain municipal books at the request of the 
kommissioner. For tliis work he

wrong.
146
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;

; 419

^igag- 
nicipal

paid by the municipal commis- 
of the legislative grant 

to the municipality. The railway commissioner was a Minister of the 
Crown. The municipal commissioner

sioner, who intended to reimburse himself

a Corporation sole, and also 
a Minister of the Crown. The moneys he disbursed were those of the 
municipalities and not those of the Crown. The two arbitrators who 
made the award, (one of them being C.,) swore that they were not 
influenced by C’s. employment. Held, That it did not appear that C, 
miglit have been biassed ör aflected in any degree by his employment; 
and that an interlocutory injunction restraining the taxation of cosls 
under the award should not be granted. Rowand v. Railway Com
missioner ..................

,

ASSIGNMENTS FOR BENEFIT OF CREDITORS.-j/„te„,_ 
Construction.— Ultra vires.—A local statute enacted that certain con- 
veyances should be fraudulent against creditors ; provided for volun- 
tary assignments for the benefit of creditors; and declared that the 
asMgnee should have the exclusive right to sue for the rescission of 
such conveyances. Held, 1. That the statute was inträ vires of the 
legislature.. 2. That the conveyances might be attacked by creditors, 
where no assignment had been made by the debtor.

11

Per Killam, J.'
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A"W »/-A garmsliee U|,on the first return of a summons to pay over,
W«l »It »ffltiavll allegmg an aasignme.it of the debtbythejt.rlgme.it 

“nd a,8° denying the existence =, the 
*' '' l! l‘ defll"1 w** "°< 1" »“fficient form, HM, Tim, ,he pl„in, 

lift inlghl eleet to ahan.ion the proceedinga witlmut 
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* ,v Att‘̂ ‘Committalfor non-payment of costs.—Means to
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Attachment of Person.—Continued. - 

a judgment for costs, it appeared that they were two of the members of 
a firm engaged in carrying out several contracts. One contract wa\ 

gompleted and out of it a profit had been made wliich bad not been 
divided, but had been used in the work under the other contracts. It 
was uncertain whether profit or loss would a^crue from the other con
tracts. //eld, That the facts did not establish that the debtors had had 
means to pay the judgRpent deht. Saul v. Bateman................................
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189 gjj

—------------ Debtor's Act.—Committal for non-payment of money ordered *
to be paid.—R., as agent of S.,*»btained out of court a sum larger than 
that K) which S. was entill cd. An order was made for the repnyment 
of the excess with costs. Upun an application to commit. R. for default
in paynif-nt, Held, I. That thb I)cbtor’s Act 32 & 33 Vic (Imp.) c. 
62, was in force in Manitoba. 2. That.it sufficiently appearing that R. 
had means to pay, an order should be made for his committal. 3. 
That the order might be made for non-payment of co^ts. 4. That the 
default in payment jnight be proved as well by R’s. admission as by 
affidavit ol the jlarty »to whom payment should ha ve been made. Re 

Bremner .*........................................................... .................................................

m

73
--------------- jjcbtors Act.—Material, for application.—Appeal.—Order
other than that asked for.— Depositions of a debtor taken upott an exa
mination, as to his means to satisfy a judgment, may be used against 
him on an application to commit under the Debtors Act, So also, may 
his cross-examination upon an affidavit filed by him in^answer to such 

"an Application. The decision of a single judge upon such an applica
tion will not be readily reversed upon appeal. An order to pay by, 
instalments may he made upon a summons to commit. McMonagle v.

delay of 
an unsuc 
had meai 
a%cause 0 
motion t< 
involves 
comment 
report" wa

fl
i

350 t
I

——:--------- Debtors Act.—Non-paytmnt of costs.—Examination of debtor
under judgment for dosts.—Depositions improperly taken.—A debtor 
under a judgment for costs onlv, cannot be examined as to his means. 
A debtor having been examined under such a judgment, Held, That 
the depositions could not be read on |n application against him under 

the Debtors Act. Waters v. Bellamy......................................................

ATTORNEY.—Agreement that attorney not to account fqp moneys 
received.—Business dpne before a magislrate.—An attorney was em- 
ployed to conduct the entire defence of a prisoner. He appeared upon 
the preliminary investigation before a police magistrate. He received 
money from the prisoner. Upon an application for the delivery of his 
bl 11 he swore that it had been agreed that he was to use the money in 
procuring the prisoner’s release, hntt was to keep no account of the 
money paid out. this the client denied. Held, 1. That the attorney 
should deliver an ordinary bill of costs. 2% Thk such an agreement 
must be in writing. Re A., an Attorney ..................................................
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ATfo&NEY.

V

—Continued.
Ruh to

be granted to compel an attorney to 
made tlie subject of an indictment.

charges.—Indictable offence.—A rule will not 
answer charges if they may^be 
Re R. A., an Attorney .

answer

is. It 

d had

t
• • 398

J------------- Striking barrister and attorney off the rolls.—Non-payment
of money.—A11 attorney will not be struck off the rolls for non-pay
ment of money merely. Whether the court has jurisdittion to remove 
attorneys apart from the Provincial Statute. Quare. A Client left 
with an attorney a mortgage for collection, and also a discharge to be 
delivered over upon payment. The attorney receivéd the money and 
paid to the client a portion of it, telling him from time to time that that 

was all that he had received. Discovery of the truth 
made until aftenhe attorney had left-the country the following year. 
//eld, Tlmt this was misconduct “ in the discharge of his duties as an 
attorney.” The attorney had also received payment on behalf of mort- 
gagees, for whom he was not entitled lo act; the niortgagor believing that 
he was so entitled

. . . 189

n/ered '

lefault 
p.) c. .
Siat R.

was not

3-
at the ihe attorney paid over a portion of the money

only.. Held, Thett heshould be struck off the attorneys' roll, but 
off the barristers', as

f
Re he had done nothing discreditable in the discharge 

of that ofiice. Re J. A., an Attorney........................................73
19

Order Strikiilg off the rolls.—Delay.—Civil action pending.—A 
delay of six montbk is not a bar to a motion to strike off the rolls where 
an unsuccessfubmotion for an order to compel the attorney to 
had meanwhile been made. The pendency of civil proceedings upon 
a%cause of action arising out of the same matters is not an answer to a 
motion to strike ort

gainst

iplica- 

igle v.

tanswer,

fl Nor is the fact that the matler complained ol 
(AV R. A., an Attorney, 6 Man. R. 398, 

commented on.) The charges being denied, a reference to enqqire and 
report" was ordered

involves a criminal charge

350 Re R. A., an Attorney
debtor

That

Undertaking.—Sumtnaryjurisdiction.—An ^attorney having 
an execution in the sheriffs hands, and the-siieriff requiring security ° 
before sei/uré, the attorney’s partner wrote to tlie sheriff agreeing to 
indemnify him. The sheriff seized, was sued, and judgment went 
against him. Upon a summary application to enforce the undertaking 
Held, 1. That the undertaking \yas that of the writer personally. 2 
That it was given in a

• • 295

professional capacity and might be summarily 
enforced. 3. Bqt that the sheriff havi 11g acted improperly in the seizure 
and so incurred a greater liability than that against which he 
indemnified, lie should be left to his action 
Attorney . . .........................................

ceived

of the 
torney

Re McPhillips, an
108

BARRIS I ER. See Attorney.

CER TIFICATE 01- JUDGMEN T.—Informalities.—K certificale of 
judgment invalid because (the judgment having been recovered by 
l homas* Houston and William S. Foster, trading as Houston, Foster & 

Co., for $1,278.60, whereas the certificate was of a judgment recovered
. . 181

\
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■ Certificatic of Judgment.—Continued. 

by Thomas Hustin and William S. Fisher, trading as Hustin, Fisher & 
Co., for $1,188.70. Waterous v. Orris.......................................... . . .

CONSTJTU 

CONSTI' 
provide 
entitled 
to all ta 
Held, 1.

and ns* t 
be cliar 
Morden

■77
ih CT'.R IIORARI.—County Judge or Magistrate.—Amendmendof notice.— 

S. having been convicted before magistrates, took proceedinjjs to appeal 
to the County Judge and procured the papers to be sent to his clerk. 
Altervvards and before any proceeding by the judge he had the papers 
returned to the convicting justices. Upon notice to the justices of an 
application for a certiorari to be directed to them he now moved for

v. the writ. Helti, 1. That the return of the papers to the justices was 
irregulav and that the certiorari should go to the county judge, he 

1 being the legal custodian of the papers sent to him for the purpose of 
■ the appeal. 2. That the notice for a certiorari to be directed to the 

‘ convicting justices could not be amended. It wasthen contended that 
the statute 13 Geo. 11, c. 18, s. 5, entitles the convicting justices only 
to the six days notice, and that the county court judge was not entitled 
to any notice of motion for the writ and that the notice to the justices 
might be treated as a nullity afnd the order now made for the writ to 
go directed to the county court judge. But: Held, That although the 
justices onjy may be entitled to the statutory notice, yet, where the 
records of tfle conviction have passed into the custody of another offi
cer not entitYed to notice, the justices ought to have notice of the 
motion for the writ proposed to be directed to such officer, and that a 
new motion must be made for certiorari to the county judge and notice 
thereof given to the justices. Present application dismissed without 
costs. It is not necessary that the affidavits by which objections are 
raised should be sworn and (iled before service of the notice on the 
magistrates. The notice must show who the party moving is. The 
practice of arguing the validity of the conviction upon the application 
for the certiorari does not apply, except when the parties consent. 
The pendency of an appeal to the county judge does not interfere with 
certiorari; unless, at all events, the question of jurisdiction is not 
raised upon the appeal. Regina v. Starkey
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CIIATTEI. MORTGAGE.—Consideration representedby ttolesunderdis- 
count to bank.—A chattel mortgage was expressed to be to secure payment 
of $870.34, which was the amount owing by the mortgagor to the mort- 
gagee, A large portion of it, however, was repreSfented by notes which 
the mortgagee had, previous to the date of the mortgage, transferred to 
a bank as collateral security for his own debt. Held, That the mort
gage was not upon that account invalid. (Fish v. Higgins, 2 Man. 
R. 65, followed.) Stephens v. McArthur................

COLLATERAL SECURITY. See Pledge.

COMMITTAL FOR NON-PAYMENT OF MONEY. 
mcnt of person'.

COMPANY. Är\Corporation,

1
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. . 496
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CONSTITUTIONAL I.AW.

CONS11 rUTIONAI, LAW,—Internt upon laxcs,—A Provlncial stat ute 
provided that all parlie* paying taxes prior to a certaln date should be 
entitled to a reduction of ten per cent.: and that there should be added 
to all taxes unpaid upon a certain latcr date a sum of ten per cent. - 
Heht, i. (Following Schultn v. Winttipeg, 6 Man. K. 35.) rimt 
ing the whole stat ute the amount to be added was, in reality, intcrest, 
and as the provision was ultra vira, interest nt six per cent. could 
be clmrged. 2. 'Ijliat the provision as to rebale was in/ra vira. 
Morden v. South Dulfcrin..........................
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5*5
----------- Taxa.—Internt—Ketrospedive ilatulei.—Hy i lic Act of
18861 " In cltlcs a ratc of yt per cent, a) the end of cacli montli »hull 
lie added upon overdue taxes, the same to commcncc on the t«t day of 
January, from and nfter the ycar In wliich the ratc »linll ha ve lieen

1886 xvaslevied." Ily the Act of 1888, (May), the proviiion of 
repenled, and the following »ubilltuterl 1 " Upon all taxc» remaining 
due and unpaid on the 31»! December, there »hall be added n ratc of 
U P“ cent. per montli al the beglnnlng af cacli montli liu- 
Certain taxes linving hcen due lor the yenr» 1885, tSWand 1887. 
/*/./, 1. That the statute» were not rclroupcctlve 1 tlnt^Tpercentage 
could be added to the 1885 taxc»; that nolic could be add^l under the 
1886 statute afler its repeal In May, 1888; anrl none under the 1888 
statute until afler the following 31st of December, 2. That vlewing 
the whole statute, the perccnlnge wn», In reality, interest, and »o ultra 
virn of the legislaturc. (Affirmlng Tayl.r, C.J., Killnm, J„ dissenl- 
ing.) IlAiN, J., founded hl» opinion 011 the faet that the Interutt 

, exceeded 6 per cent. per nnnuin. .Sclllillz v. City <if Wlnnlpeg 
CONSTHUCTION OK A RELATIVE CI.AUSE. Sv Insurance.

renfter.”

• 35 4

CONTRACT.—Reidtiion—Quantum mtruil.—Ylaintiffagrced lo serve 
defendant for (iviv^reiirs, the delendant ngrccd nt the end of that period 
to convey to him 340 aeres, 50of wbich he would break in the pre- - 
ceding summer. Kending the term the defendant Intimated that he 
would only convey 160 nere» ail tinbroken. 1/M, That plaintlff 
entitled to treat tliis as a repudlatlon of the contract, ond 
quantum mtmit for work and labor. Kesllng v. Hunt .
-----------Set Misrepresentalion.

to sue upon
38i

•See Warrnnty,
CORPORATION. Authority of manager.—Sto Mallclou. proscciillon,
---------- - Contract not un,ter rro/.-Whllc the lefendanf» Muillclpr.1

Council was in session it verbally contracted with the plalnlllT for the 
construction by him of a bridge on a trovelledjood. Durlng the work 

pcyments were made upon account, and afler ils cnmphtlon a 
resolution wo» passed acccptlng the bridge and dlrectlng payment 
The cotlncll afterwards repaired the bridge, and it was used by the 
public, There was no bydaw authorlzlng the construction of the road

ttach-
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Costs.—CotiCorporation.—Continued.
or the contract accepting or dealing with the bridge. In an action for 
the money. Held, T hat the contract not beipg under seal nor it or the 
work anthorized or adoptec^hy-By-law, tlie plaintiff could not succeed. 
Bernardine v. The Rural Municipality of North Dufferin . . , . .

------ 1---------Provincial license to holdreal estate,—Certtfin property hav-
ing been brought umTer tjie Rk,al Property Act, a ceitificate of title 
was issued to the C. P. R. Co The Company had not taken out a 
Provincial license, and desired to transfer a part of the property. Held, 
That the qUestion was settled whyi the certificate of title issued, and 

be raised. Re Ca^adian Pacific Railway. Re Douglas

answers w 
no costs w

■
. . 88

COUNTY ( 
county cov 
book is, th

roeans the 
other tlian 
leave of th 
transfer fre

Accompan; 
titicate fror 
stance take 
and the ap] 
v. Winnipe

could not now
• 598

________ Seal.—Hume.—The use of a seal as the corporate seal with
the knowledge and tacit consent of the governing body is a sufficient 
adoption of it. Per Dubuc, J.—A misnomer of variation from the 
precise name of the Corporation in a grant or obligation by, or to, it is 
not material, if the idehtily of the Corporation is unmistakable either from 
the face of the instrument or from tlie averments and proof. McRae 
v. Corbett ■St
_________Winding up.—AUowance to liquulator.— Keference to Master.
—The court has no power to reler to the master the consideration of 
the amount to be allowed to the liquidator. Thi scale of remuneration 
of liquidators fixed in England will be followed Yere, not as absolutely 

binding, but as a guide. Amount of remuneratiön under certain cir- 
cumstances diseussed. Re The Saskatchewan Coal Mining Co. . . . 593

ity for, or i 
recovered, 
appeal is a 
that such ct 
the appeal < 
Mahon v. I

-------------- 7;
Court had 
Judge filed 
belief that i 
but after thi 
the judge to 
was right in 
sed. Orr v

!
____ ;------Winding Up Act.—Remuneration of liquidator.—Ma applic-
ation by a liquidator to fix his remuneration should be supported by an 
affidavit shewing the number of hours devoted by him and his clerks to 
the business of the liquidator. No charge can be made for time spent 

appointment or opposing his discharge. Scale of
I

in procuring his own 
remuneration, and business for which it is allowed, diseussed. Re 
Assiniboine Valley Stock and Dairy Farming Co................................ . . 184

— Winding up.—Removal of liquidator.—Ma application to 
liquidator and appoint others was granted upon the grounds,

a total of #29,-
Seremove a

(I) that ereditors to the amount of #29,123.23, out of 
451.39, requested the change, (2) that the proposed liquidators would 
act without remuneration, and (3) that the business connection of one 
of the proposed liquidators would be of value to the company. Re 
Assiniboine Valley Stock and Dairy Farming Co

CRIMINAL : 
of dne.—Ct 
imprisonmei 
is imposed a 
return, if nc 
It also provi 
or should be 
tion under ti 
payment, a c 
as theree was 
viction was t

• • *05i COSTS.—Answer instead of demurrer.—M bill prayed foreclosure and 
ejeetment. The answér attacked the mortgage and claimed title in 
defendants. At the hearing defendants submitted to foreclosure, but 
cohtended that ejeetment ought not, upon the frame of the bill, to be 
decreed, and plaintiff did not press for it. Held, That the plaintiff 
should have the costs of a simple foreclosure merely.’ If a defendant

i:

_______



s

y

INDEX DIGEST. IX

Costs.—Continued. S
answers when he might have demurred, and tHé case goes to a hearing
no costs will be given to either party. Eden v. Eden..........................

-----*----------- See Statutes. Retrospective.

COUNT\ COURT.—-Judgment.— The note or memorandum of a 
county court judge is not, but the entry of the clerk in the procedure 
book is, the judgment. Re Joyce & Scarry.................................................

596

88

281
------------- -Jurisdiction.—“ Cause of action ” in the County Court Act
means the whole cause of action. An action may proceed 
other tlian the one of the district in which 'the action arose, (1) by 
leave of the judge previous to commencing the proceedings, or (2) by 
transfer from that district after action commenced. Wright v. Arnold.

------------- APPEAL.—Cerlificate ofjudge.—Evidence “in substånce."—
Accompanying an nppeal book upon a County Court appeal 
tificate from the County Judge, that it contained “ the evidence in sub 
stance taken at the trial.”

1 in a court

598
ti

wasa cer

IJeld, That the cerlificate was insufficient, 
and the appeal was struck out of the list. XVinnipeg Water Works Co. 
v. Winnipeg Street Railway Co....................................................

-------------Security.—By the County Court Act, 1887, the giving
ity for, or depositing in court, the amount for which Judgment hasbeen 
recovered, and a sum sufficient to

>f
the proba^le costs of the 

appeal is a condition precedent to the right to appeal. A*i objection 
that such conditions have not been complied with, may be taken when 
the appeal comes on to be heard and may be supported by affidavits. * 
Mahon v. Inkster

y

593
253

- Time.—Mandamus.—Proceedings in appeal from the County 
Court had been taken »and man unsigned cerlificate of the County 
Judge filed with the Prothonotary witliin the proper time, under the 
belief that it had been properly signed. Upon discovery of the fact, 
but after the time for filing the cerlificate, an application 
the judge to affix his signature. He refused. Held, That the judge 
was right in so refusing, and an application for mandamus was dismis 
sed. Orr v. Barrett . . .

of
was made tote

184

to
300Is, ■See Prohibition.

h- CRIMINAL LAW. Conviction.—Distress and imprisonment in dtfault 
of Ene.—CertioKflri.—Practice.—A

ld
permitted punishment by 

imprisonment or penalty, or both. It also provided that where a fine 
is imposed and is not paid, a warrant of distress may issue, and after a 
return, if no sufficient goods, the defendant may be committed to gaol. 
It also provided that no conviction should be quashed for want of form 
or should be moved by certiorari into

statute

*e
- 105

nd

any supenor court. A convic- 
under this statuje directed the payment of a fine, and in default of 

payment, a distress, and if no goods, then imprisonment. 
as there was jurisdiction to award distress and ' 
viction was not bad, although by it the jurisdiction was

>ut
be

Held, Thattiff
imprisonment, the con- tint

prematurely
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Criminal Law.—Continued.
exercised—such award at that time was surplusage only. A fiat for a 
writ of certiorari' should not issue, as of coursc, if the Justice du not 
appear upon notice of an application for a summons thatt it should 
issue. Notwithstanding the statutory provision, a certiorari tnay issue 
where the Justice has no jurisdiction. Reg. v. Galbraith ......

---------------- For gery of one of stveral signa tures,—Interested witness.—A
joint and several hond was executed by the piisoner under an assumed 
name for a fraudulent purpose. Tlierc was no proof whether the other 
signatures had been forged or not. Held. That an indictment that the 
prisoner had forged the bond was sustained. The bond was executed 
in order to obtain a marriage license. It hav ing been obtainel, a form % 
of marriage before a person without authority to celebrate marriage, 
was gone through. Ileld, That the issuer of the license was not an 
incompetent witness as a person interested or supposed to be interested.
Per Dubuc, J.—Neither wz^s the woman incompetent as a witness.
Reg. v. Deegan .1............................ . . ..............................................

-----------------llaving in possession goods stolen abroad,—Upon a charge of
having in possession goods stolen in a forcign country, it is not always 
necessary to prove the state of the law of that country. Per Tayi.or,
C.J.—When the Crown proved that the prisoner. had taken, and had 
in his possession in Canada, property which he had, in any other coun
try,-taken under such circumstances, that had he taken it in like man- 
ndf in Canada, it would, by the laws of Canada, have been felony, 
then the offence was proved. 2. And an allegation in the indictment 
that the prisoner “ feloniously had taken and carried away” the goods, 
does not impose any additional burden of proof upon the Crown. Per 
KlLLAM, J.—It may be necessary under certain circumstances, for the 
Crown to prove the foreign law as an element in the moral quality of .
the act. Queen v. Jewell..................................................................................

---------------- Veterinary surgeon.—Questions raised upon Certiorari.—
Waiver of irregularities by appearance.—Jmposition of unwarranted 

costs.—A. B. was convicted of praetising as a veterinary surgeon with
out the proper qualification. Held, That the conviction was good, 
although it did not allege any partieular act done. An objection of 
res judicata cannot be urged upon certiorari if not taken before the 
magistrate. The absence of a formal adjournment of the proceedings 
before a magistrate may be waived by subsequent appearance. A con
viction stated the offence to have been committed in the County of 
Norfolk. The information charged the offence as in the Municipality 
of North Cypress, in the County of Norfolk, in the Province of 
Manitoba. By stat ute the Municipality of North Cypress was in the 
County of Norfolk. In the absence of any aflidavit denying that the 
jnagistrate had jurisdiction. Held, That an objection that no offence 
within the Province had been shewn was untenable. Costs unwar-
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Criminal Law.—Continued.
ranted by statute having been imposed. Held, That the cdnviction 
l>ad. Re Bibby ..................................................

ihould 472
----------------See Extradition. Ha be as Corpus. Felon.
CROWfr CHOOSING FORJJNk^-The Crown may, when proceeding 

in relation to property to which the Sovereign is entitled in right of the 
Crown, choose its own forum ; but otherwise, where the Crown claims 
no beneflcial interest. Attorney-General v. Macdonald ......

DELAY. See Misrepresentation.
DISCOVERY. Insurance cases.—Production upon examination, of 

coptes ofpapers. In an action upon an insurance policy, the plaintifl 
may be compelled to produce upon his examination in the cause, copies 
of the claim papers sent by him to the Insurance Company. Semble, 
In all actions the parties may, upon such an examination, be compelled 
to produce all documents which they would be bound to produce »if 
called upon for discovery in Equity. Morrison v. City of London Fire 
Insurance Co. . .

• • 14
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EJECTMENT.—Phintiff losing titlt ptnding action.—In ejectment, if 
at the tnal the evidence shows title om of boll, parties, although in 
plaintrff when writ issued the plainliff is entitled to judgmcnt for costt 
only. McLaren v. McClelland.....................................

EVIDENCE. Given without objedion.-When inadmissible evidence ^ 

,s reeewed at the tnal without objedion, the opposite party cannot 
afterwards object to its having been received, McLaren v. McClelland. 533

Evidmc, Act. Proof of stal.—A convcyance 
executed by a mumcipality is not a public documpnt within 
■ng of the Documentary Evidence Act, 8 & 9 Vic. c. 113, s. The 
suffictency of certain o,al testimony i„ proof of corporate Seal diac„„=d. 
Monce v. Baird

the mean-

. 241
■Interested witnesses. See Criminal law.
Proof of seal.—The sufficiency of certain oral 

proof of corporate seal discussed. testimony in
Morice v. Baird . k' 241

i -------- See Misrepresentation.
lEXECUTION.-Ayf./,. having been tested i7th August, 1885, and 

renewed.more than 30 days before its expiration, HM, Not properlv 
renewed. Waterous v. Orris...................... P P® y

' : cffi.fa. tands. Stt Fraudulent convcyance.

a„ Vit Stat nits—RcpmL
which the déf n'7’ exemr,s from the land upon
wh, h the dcfendant or h,s family resides, or which he cultivate» 
wholly orm part, not exceeding 160 acres, provided that "sald ,60 
acres mus, be outside the Bn.it. of any city k town." The ^vim

land.67 ]?• s' 2’ rcPealed- That the repeal rendered
wtthtn town limits exempt from executlon for debi» incurred pre.

4

•77

/
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vious to the repeal. Defendant owned a homestead ond oceupied a ^ 
lie himself was inueh absent in ,house upon it for several years.

England, hut his family continued to reside there until the ist ofOcto 
ber, 1889; when, without defendanfs knowledge they removed to 
another place—for the temporary purpose merely of wintering thejr 
caltle. In the following March they returned to the homestead 
panied by the defendant. I/eld, That in'the absence of evidence to 
show an intention to abandon the homestead, or that the plaintiff was 
in any way mislead, the exemption still continued. A conveyance of a 
homestead by way of mortgage does not preclude a claim of exemption
from execution. Hockin v. Whellams..................................................521
________ Exemption from seizure.—I.and once bound by iar,t not
afterwards exempted — Defendhnt sold land to his father in 1882. 
Plaintiff rerovered judgment against defendant in 1885 for $15,000; 
and issued /i. fa. lands. In 1888 a decree declared the deed fronv 
defendant to his fatHer fraudulent as against the plaintiff. . Immediately 
afler decree the father re-conveyed the land to the defendant to enable 
him to claim it as exempt from seizure. Until the re-conveyance, 
defendant lived with his father upon the land as a member of his fam
ily only ; and the cultivation was by, or
After the re-conveyance the father lived with the defendant, who 
resided upon and cultivated the land. JJeld, That the land was not 
,.Xcmpt from sale under the/. fa. The land having once been bound 

writ did not become exempt by the acts of the defendant. 
McLatchie v. McLeod....................................................................................

R
I

Iaccom-

for the benefit öf the lalher.

by the
452

_________Sale ofgoods of third party under.—Satisfaction of judgment.
—Amending sheriff's return.—Under plaintiff’s judgment and execu
tion the sheriff seized and sold certain horses of the defendants. S. 
and M. claiming to be.mortgagees of the horses, attended the sale and 
notified intending purchasers. The horses having been sold, the mort- 
gagees brought trespass and trover against the sheriff, and recovered 
against him the amount for which he had sold the horses. Plaintiff 
had indemnified the sheriff against damage by reason of the seizure 
and sale, and also by reason of payment to him of the purchase money,
Lnd the sheriff having paid over the money to the plaintiff, the plaintiff 
paid the mortgagees the amount of their verdict against the sheriff. 
Plaintiff then issued arfttlias f. fa. taking no notice of the return of the 
sheriff to the pre vious writ of “ money.made and paid to the plaintiff’s 
attorney.” Held, That the new fi.fa. should be set aside ; satisfaction 
be entered up on the judgment roll; and a summons to amend ihe
sheriff’s return should be dismissed. Hanna v. McKenzie.................

EXECU VOR.—Judgment against.—Form.—Pleading.—A certificate of 
a county court judgment against « A. B., administratör of the estate of 
X,” charg-s A. B. personally, and not the eSate. Semble, When an 
executor or administratör is made a party to an action.as sucb, he must

be charged clearly in that eharaeter. Re Joyce & Scarry , 281declare, or

\

1

B

. m

7
ss
im

m
m



« INDEX DIGEST. Xiii■
Exrmption.
EXEMPTION. See Execution.nt in , * 

•cto 
:d to 
thejr '

.521

1882.

• • .452

i. S.

aintiff 
heriff. 
of the 
ntifiPs 
action 
id ihe

i must 
irry , 281

EX TRADITION. Identity of c harge.—Foreign depositions.—Coudens- 
ed depositions.—Evidence for extradition.—Accessories.—Statutepassed ' 
after Extradition Act.—Ihe information upon which the original 
rant for the arrest of the prisoner issued, was sworn on the 2orh |une.
It was afterwards amended and re-sworn on the and July. The pris- 
oner, in fact, came before the extradition judge on the 26th day of 

, June- The caption of the evidence given bef- re the judge, stated that 
il was taken in the presence of the prisoner, “ who is charged on tlle 
26,11 <lay °f 1""=. 1889, and this day liefore me," &c, The cliarge in 
the information and the caption of the evidence was idenlical. //,/,/ 

K Tllal the tvidence so taken could be read in support pf the information! 
Foreign depositions may be read although taken in Ihe presence of 
the prisoner. Depositions were taken hy a stenographer before a grand 
jury in a foreign eountry. From these a si,orter statement was made 
by an attorney, who swore that he omitted nothing material, 
nesses wereThen with this shorter statement

The wit-
sent hack to the grand 

jury. When tendered in evidence here, the depositions appearcd to be 
properly cerlitied as having been signed and sworn to hy the witnessea. 
11,U, That such depositions were admissihle. Foreign depositions 
more in the form of affidavits tlian depositions may lie admissihle in 
evidence here. The evidence necessary for extradition ntust be as 
strong as (in the case of a domestic offeuce) that necessary for commit- - 
tal for trial. Upon appeal, the Hilding of the single judge as to the 
weight of evidence, will not be interfcrred" with. The foreman of a 
grand jury is an “ officer ” who can certify to depositions in order that 
the same may be used here. Duhuc and KILI.AM, JJ.-The otfence 
of benig accessory to a murder is included in the otlcnce of murder 
under the Extradition Act. Tavlor, C.J.-In determining whether 
the ohence charged constitutes a crime within the Extradition Act the 
Inw af the date of the oflence govems, and not that of the ti,ne of the 
Ireaty. Regina v: Burke

.i

dr/ JJ &J4 Vi,. r. 23.—i1,ia di Hg. —
Alkgadon 1 ofJraud.—Multifarioumtss.—hmpeaive of the Iinperial 

Ct 33 lX; 34 VlClsi 23*al1 chattel properly, including choses in action 
possessed by a felöh at the time of his conviction, oracquired therealter 
durmg the currency of his sentence, passes to the Crown. Quare _ 
Whether the Imperial Act prohibiting a convict from suing; and vest- 
ing the nght to sue in an administratör, is in force here. Haffield v 
Nugent ......

• • 547Kl RE INSURANCE. See Insurance. 
FRAUI) See Mi-representation.
FRAUDULENT CONVSVAKCE.—AMUhm o/ji.j,,

Ja> tousness. Bill by execution creditor on behalf of all others.—A 
judgment creditor, although entitled to priority over others,

may file a
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Fraudui.knI' Conveyance.—Continued. Iniunction.—
hill on behalf of himself and the otliers, to have a deed declarcd frau- 
dulent against creditors. A11 Act repealed the only statutory provisions 

Kinder which real estate liecame hound hy, and could be sold under 
writs of fi,fa. The same Act provided that writs then in the sheriffs 
hands “shall remain in full force, virtue and effect, and may he 
ed from time to time.” During the following session another Act 
empowered sherifls to seil lands under writs remaining in his hands. 
Betwecn these Acts a hill was filed hy an execution creditor on behalf 
of himself and all others, t<> set aside a deed. IL/</, That under the 
former Act writs reniained in the sheriffs hai«s in full force, hut 
awaiting further legislation to enable the sheriff io proceed; and that
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renew

prior to such further legi-lation, the plaintiff had a sufficient locus
The Wesfbfn Kanada Loan and Savings Co. v. Snow.............60b

-----— Sce Assignment for benefit of ereditors. ua

CORPUS.—Iisrape.—New conviction.— Härden's authority 
without certificate.—A stal ute provided that “ The warden shall receive 
into the penitemiary every convict legally certified to him as sentenced 
to imprisonment tlygfein, and shall there detain him.” J/eld, That the 
absence of a certificate or copy of the sentence did not make the deten- 
tion of a pdspner properly convicted and sentenced. illegal. Per Bain, 
J.—Hemhle, Fven if no such copy of the sentence had originally been 
delivered to the warden, (and were any such necessary), his pos-tession 
of it at any time previous to his return to a habeas corpus would be 
suflicieilt. A statute provided that “ Every one who escapes from 
imprisonment shall, on being re-taken, undergo in the prison he escap- 
ed from, the remainder of his term unexpired at the time of his escape, 
in addition to the punishment which is awarded for such escape.” 
Aftcr an escape and before re-capture, the penitentiary was changed 
from one building to another. Hetd, 1. (Kili.am, J., dubitante.) That 
a conviction for an escape was not necessary to imprisonment for the 
unserved portion of the sentence. - 2. That imprisonmeet in the 
building was lawful. Reg. v. Peterson . . . ......
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INJU VCTION.—Ex parte,—Afisrepresentation in obtaining.—Balance 

of convenienee.—Costs—Elhhes.—An ex parte order for an injunetion 
lo last fur a few clays and until a motion to continue it had been dis- 
posed of, was obtained upon a misstatement of a faet material to one-of 
the grounds Upon which, in the hill, the plnintiffs’ right was founded. 
Upon nn application to continue the injunetion, Held, That having in 
view the great iinportarifce to the plaintiff of maintaining the status quo 
and the absence of damage to the defendant, the ihjunetion might be 
continued, notwithstanding the misstatement in respect of a portion of 
the property in (piestion upon an er|uitable ground not‘affeeted by the 
faet misstated-; but the plaintiff was ordered to pay the costs of. the 
motion. (Burbank v. Webb, 5 Man, R. 264, cunsidered.) Laches as 
disentitling to interim injunetion diseussed. Winnipeg and Hudson’s 
Bay Co. v. Mann............................................................ .........................
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I N I unction.—Continued.

M/e to office.— IVrongjtd assnmption ,■/ /uris,ii, 
tum. injunction whcre inanda mus proper.—Evidence. — I laihtifl |,av- 
'"K beei? clected al.lerman, and taken his seat, and Having been un 
seated by order of II,e county ju,Ige for lack of proper,y qualilication, 
otltnined an fart, injunclion lo restrain tl,e mayor from proceediug 
lo a new elcclion, and from refusing lo permil II,e plaintm sil ond 
vote as a member of the council, -upon the grounil llial the coiinty 
judge had no jurisdiclion. Upon a motion toconti.me the injunclion 
Ileld, i. Tliat the plaintift iv-t being i« Aict, qualified, 
rhould be granted. 2. The courl inl.rferes hy injunclion only to „rc 
veni or restrain injuries lo civil property, and in defence of, 
enfurce righls ivhicl, are capable of being enformd al lawbor 11, eniiity 
Ihe courl has no jurisdiclion to restrain persons from acling without 
aulhomy. j. Although under seclion ,j of the IJ. II. Acl of ,886 Ihe 
cnun ,„ay issue an injunclion in cases where ihe plainlifl ivould have 
heen enlitled lo a mandan,us al law, yet il ,„„s, appear Ihat ihe cir 
uimstances would have jusiilied a man,lamm; ,hc only grounil of 
complaml being, Ihat the defeudanl tl.reatens and inlemis and wiil 
m,less restra,ned,” &c. //,/,/, TI,al ,he right to mandamus h„d no, 
been shown. 4. I„ any case, the absence of the jurisdiclion 
county ju dge would have to bé 
v. Pearson . .
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, IN 1 TR I.OUUTOK V, Evidntce.—Although for Ihe 

poses of an interloculory injunclion there 
evidence necessory 10 support the cl 
some evidence. Kowantl v. Thej<a

I) I ■ "" /"-mOit—ConstrmMm if relativ, Word. _
Dcclaratlon upon a policy „f fi,e insurance, whiph recited Ihat the

for insunn ' ''? “7 0f‘,°6 and a,s° ""= “ddilionol sum of »2.25
for msiirmg against loss by lire, and especially any loss arising rom

t 1 lo be subjeil to a condition tliat the Company would nni
ivherdn arpenter'™5 ”"i"’’ ” »"yJ»iMmgs under construction 

carpenters were employed, unless the special consent 61 Ihe 
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i xvi MANITOBA LAW REPORTS.

Insurance, Fire.—Continued.
dition as to thdi employment of carpenters was not repugnant to the 
contract, and did not itself conetitute a consent of the Company as gli- 
pulated for by the condition. 2. That the pleas were bad becaise tliey 
did not allege the employment of the carpenters at the time of the 
occurrence of the fire. A policy was subject to the following condi
tion. : “ Persons sustaining any loss or damage by fire are forthwith to
give notice thereof in writing at, &c................and are, within fourteen
days after the loss, to deliver in wrifing, in duplicate, a particular State - 
ment and account of tjjeir loss, &c, .
est therein, and the names and residénces of all other parties (if any) 
interested therein, &c., .

. . also stating in vvliat manner .... the building ifisured was 
occupied at the lime of the loss .... and when and how the fire 
originated ds far as the assured mav know or believe ; and the assured 
shall verify such statement, &c., and until such accounts, declaration, 
testimony, vouchfers and evidence as aloresaid, are produced and exain- 
ined (if required) and such explänations given, no money shall be 
payable by the Company under tliis policy 
shall not, for the space of three months after the occurrence of the fire, 
be in all respects verified in manner aforesaid. the assured shall forfeit 
every right to restitution or payment by virtue of this policy, and time 
shall be of the essence of the contract.” Held, i. That the delivery 
of the statement and account within the 14 davs, was a condition pre- 
cedent to the assured’s right to recover. 2. That the words in the eon- 
dition “ as iar as the assured may know," related to “ when and how 
the fire originated,” and not to all the preceding requirements of the 
condition. Morrison v. The City of l-ondon Fire Insurance Co. . , , 225 1

INTERPLEAJ )ER. —jurisdiction of referee.—Harringparties.—Where 
an interpleader application before the referee falls to be disposed oj 
upon a matter of practice, as where the sheriff by his delay or having

- taken indemnity from one of the parties, is not entitled to relief; where 
either" the execution creditor or the claimant fails to appear on the 
return of the summons; where either of them though appearing, 
declines to take an issue ; where the claimant, though appearing, falls 
to support his claim by any evidence which can be looked at; or where 
the re is sorne such state of circumstances, the referee may dispose of 
the whole question. Hut where the claimant does support his claim, 
and the question is, whether he has merits or not, then the referee 
should order an issue or refer the matter to a judge. Galt v. McLean, 424 I

----------------Seatrity for ios/s.—Pending an interpleader summons, an
order was made for the examination of the claimant upon an afiidavit 
filed by her. Thereupon the claimant applied for and obtained an 
order staying proceedings until security ior costs was given by the 
claimant, a foreign execution creditor. Held, That no order for secur
ity could be made until an issue was direeted. Buchanan v. Campbell, JOJ 1
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pack JWmri.KAUKK,—On/f»//»/,

-------- ------Swlty ftr toitl,—Bxtmsion of time after party barred.—
An IMarpleader nrder illrcclcd that the plnintiffs sliould give security 
far Ceate Ut lite éällefactlon of the prolhonotary 011 or before the loth 
A|»ll, »ml tillit In defnult thr-y »honld be barred from all claim to the 

On tfie day named ll,= plalntiflipaid *200 into court, but did 
not olilaln ll|ioh nollcc lo the clalmant, an expression of the prothono- 
t«ry'a »UsflCIletl wllli such rceurity. Het,t, 1. That the referee had 
»fter tim e»|dtallnn of ll,e day named, jurisdiction to extern! the time.’ 
a. I lie wlllldran-al from pOMeaaion by the sheriff after the day named 
eomnimei no Imr til an nppeal by the plalntlffs from an order reversine
tlic refer«e’l ordar extendlng the time. Howe v. Martin.................

Shtl‘lff'i m/t—Appialfor eosts.—Ka execution ereditor di- 
rectwl » »llctllf lo liiterplead bctween bim and a claimant to some seized 
WtiU, Upon lite retntn of the InterpleadeS summons the ereditor 
OBMlned an tniargtnunt to examine the claimant. Upon the further 
ritarn lite ctedltor abandoned, HM, 1. That the ereditor ought to 
|*y till ibttrlff *» eoslj of the proceedlng. 2. That the refusal of the 
rillrw tv ailow stich eosts might be appeaied from. Stephens v 
Roggrs==14# jmrtc Uvlngstone ...
, , , ! HHVK.—ttr*/ of, o The goods or any fart thereof"—\r is
immalcfial whetlter an Inlirpleader issue refers to “ the goods seized ” 
or " the goods sel/ed or anv part thereof.” Under 
lite claimant may pruve for a portion of the 
v, McArtlitir..... . . . . . . . . . . .
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the former words 
goods seized. Stephens

-ORDER1 I ‘"tamt of sheriffgiving uppossession.
—An IntarpUatler ordar, t.csides providing for an issue, required the 
eaectlllon crodltor io give eectlrlty for costs by a certain day, otherwise 
ll< »Iwnld ie barrad, an.l dlrectcd the sheriff to sell nnless the daimant 
gaaa secntlly tor the goodx, After lapse of the prescribed period the 
relmemmU an ordar anlarglng the time. Upon appeal, a udge dis- 
Charged thl. order, llolding Ihat the ereditor had become barred, and 
that lliere *ä« no jurWlclIon lo exlend the time. The full court how 
e*ar, rcalotad lita rcfetee's order. After 'the order of the singltjudge

m ZlllZ a 7 n,0m P'”“‘sio" and llle goods weredissipated. ill 1 T “ “eleH 10 Proce='l »ith the issue, moved torcKlm llie Inlerpleader orrlcr. HM, That the order should not be
Iw if ir l' I I' "IE C,etllt01"' remC(ly was ^ nriiön against the 
sheriff tf he httri done wfotig. Howe v. Martin ..................... fil.

or final.—Ar/ion on.—Evid- 
ZnJt7TTa‘7 topy.-P/tading- An aclion will not
lie u mn a forelgn jtldgmeitl nnless it be final. The distinetion bctween 
allnaiMgmmtU'"1 an Intarlocutory order disenssed. The plea of 

Iwraylndabted , it appllcable to a declaradon upon a forelgn judgment

210
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xviii MANITOBA LAW REPORTS.i Injönctii IN, Foreign.—Continued.

”Z";-------- Dtfencei which might havt han rmsci/.—ConnUr-claim.—K
JVii to an action on a foreign judgraent, of the statute oflimiiations, to 
»lic original cause of action ottght not to be struck out as embarrassing; 

ijC . “ Plc" of lhe statute of limitations being !rx fori, and one which could
nothavebeen pkad.id in a foreign country. Nor shoulct a counter- 
claim be struck out wliere, at a^events, the defendant was not bound 
to raise il in the original action. Quart, Whelhcr lhe Manitoba statute 
relating to foreign jud^njntsjöes not enlitle the defendant in an action 
on a foreign jmlgment, tö set iipeny defence which he might have set 
up, if the plaintiff had suéd on the original cause ol action instead of on 
the judgment. The British Linen Co v. McEwan.................................

JURY. See Practice.

LANDLORD AND I EN AN F.—Notiee of dernand, &C—A count hy 
tenant agaimt lord lord for seizing and selling as for distress without 
giving the notiee Vequired by 46 Jt 47 Vio c 45, s 6, whereby the ten
ant lost the diflerence between the.value of the goods and the 
realized by Iheir sale. Ueld, Bad on demurrer. Vaughan v. The 
Building and Loan Association . . . .
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LIBEL. Affidavit or affirmation—Authority of commissioner Truth

of contents of affirmation —Pleading.—Special da mages.—Benefit of 
Ad— 50 Vic. (M ) c. 23, enaets tliat no pereon shall publish a 

newspaper until “ an affidavit or affirmation . . shall have Leen 
The affidavit or affirmationdelivered to the prothonotary.”

was to set fortli truly certain partieulats, and power was given to any 
justice of the peace or commissioner to take the affidavit or affirmation. 
J/e/d, That an affirmation was sufficient although made by a person 
not cnlitled to substitute an affirmation for an affidavit. Such an affirm
ation was made by the managing direcioi- of a company. In the 
absence of evidence as to his dulies. Held, That the affirmation was 
sufficient. The affirmation was entitled, «In the matt er of The Mani
toba Daily Free Press (a daily newspaper) and of chapter 23 of the 
statutvs of Manitoba, passed in the fifiieth Victoriaecommenced, “I,
W. F. L., of--------- , journalist, do soleninly declare and affirm; ” and
conclu-led, "and I make this solemn declaration, conscientiously 
believing the same 10 he true, and by virtue of « The Act respecting 
Extra Judicial Oaths.’” The c »nmissioneFs ceitificate was as fol- 
lows: " Soleninly declared and affirmed before me at the City of 
Winnipeg, in the County of Selkirk, this igth day of December, A D. 
1887, John B. McKilligan, a commissioner, &c.” The authority of the 
commissioner to take the affirmation was derived, not from the Act 
respecting Extra Judicial Oaths, but from the Act above quoted 
Vic. (M ) c 2 .
There was no proof that the person before whom the affirmation was 
taken was a commissioner. l/eld, Tliat the onus of proof was on the 
person åsserting the läck of authority. There was no proof of the truth

f
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Held, That the affirmation was, nevertheless, valid.
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Libei..—Continucd.
•claim.—A 
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of the affirmation. Held, That sucli proof was unnecessary. The Act 
50 Vic. (M.) c. 22, provided that, “ Except in cases where special 
damages areAdaimed, the plaintiff in all actions for lihel in 
shall be required to prove either malice

newspapers 
ulpable negligence in the 

publication of the libei complained of.” And the Act 50 Vic. (M.) c. 
23, provided that, “ No person .... who has .... not complied 
with the provisions of this Act, shall be entitled to the benefit of any of 
"'= l,rovisi"”s °f lh=” °th=r Act. Held, That it was not necessary to 
pleatl compliance with chapter 23 in order, upon the trial, to obtain the 
benefit of chapter 22. 2. That " cases where special damages are 

. claimed,” mean. not mereiy cl timed in the declaration, hut also by 
evtdence at the trial. 3. Allegations of loss of business are allegations 
of general damages only. Where special damages are claimed, the 
nämes of the customeis whose business has been lost mmt be 
Ashdown v. The Manifoba Free Press Co.

I
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578
MALICiOUS PROSECUTION. Authority of manager of Company to 

order arrest —Intimt motive.—The manager of a company (resident 
at its head , ffice) direeted the proseculion of the plaintiff for larceny of 
Ihe Company's property. The general solicitor of the Company advised 
the arrest; prepared the information and condncled the proseculion.
The duties of the manager were prescribed by by-law. They did 
provide for taking su;h proceedings. There was no evidcnce of express ' 
authortty from the Company, or that the arrest was within the seope of 
Ihe manage,'s du,i -s. //,/,/, (Dimttc, J. diss.) That the Company 
was not ltable for the arrest. The dbjeelion that the Company had 
authonzed arrest »as taken on motion for non-suk at the close of the 
p ainttir s case, hut not as an objection to the judge’s charge. Held, 
That the | o:nt was open in Term. Per Ilunuc, J.-Evidence that n 
proseculion was instituted in order to save the trouble and expense of a 
law suittna conrt of civil juris Union, tends lo show an .'indnect 
motive ' and lack ol good faith. Miller v. The Manitoba Lumber & 
ruel Co. . . .

289
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No erimmal charge laid.—Proseculion on advice ofeomselor 

magnera.e.-mtake in lav, or fac, -PmecuNm with vL to com- 
* Cr,lld h“v'"B s,riyed and come into the honse of the 

plaintiff, the defendant, her guardian, applieil for the child, but 
re usul Defendant then went to a magis.,ate for an order for the 
delnery of the chtld.” The magistrate infoimed defendant that he 
had no power to give such an order, and after consnltation with 
defendant,,,sned a summonä to plaintiff alleging that the plaintiff ■■ did

of the said h B ‘° deprive the said A- P- S. of possession
the saui H. B. contrary to the form of the statute,” &c. Plaintiff

was enmmitted for trial, indieted and acquitted. After verdict for 
plaintiff in an action for malicious proseculion and upon a motion for 
non-suU or new trial, Held, ,. (B,™, J„ ,,to„„fc)P_Thlt"n
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Malicious Prosf.cu^ion.i—Continued.
lay, although no criminal charge had been sufficiently alleged in the 
information. 2. If a party lays all the facts of his case fairly before 
counsel, and ncts bona Jide upon the opinion given by that counsel, he 
is not liable to an action. 3. Advislng with a magistrate is a circum- 
stancc only for the consideration of the jury in deciding thc question of 
malice. 4. In considering the question of reasonable and probable 
cause, a defendant may be proteeted although he was mistaken upon 
a matter of faet, jf his mislaken belief was honest and bona Me, but 
not upon a matter of law. 5. Proceedings not with a view to the pun- 
ishment of an abdueter, hut by means thercof to regain possession of 
the child, exhibit a malicious motive. Rex v. Stewart .....................

MARRIED WOtoA^.—Jtrxf frund.—k mnrricd woman defendant
^ applied for a commission. 11 er hupband who was also a defendant 

appeared and suppqrted thc motion. Held, That a next ftiend was 
necessary for the purposes of the npplication, but the order was made 
as upon the application of both husband and wife. Ontario Bank v. 
Smith ..............................................................................................................

MASTV.R’S OFFICE.-—Accountant in.—Attendance there ofparties or 
experts.—The master lias power to direct the appointnient of an 
accountant and to tax the payment of his fee. Although the general 
rule is, that nothing can be taxed fot the preparation of accounts di- 
reeted to be brought into the master's office, yet in a partnership case, 
when it was not the duty of either party to prepare them, a disburse- 
meilt for their preparation was allowed. No allowance beyond ordin- 
ary witness fees can be inade for thc attendance in the master's office 
during the passing of accounts, of' a person specially familiar with 
them. Nor to a party to the cause so attending. Scott v. Griffin . .116

257

■

-By consent the master------------ Foreign evidencé' taken by master.
attended in Montreal for the purpose of taking certain evidence. The 
evidence “ was to be used 011 the rcference (saving all just exceptions) 
in the same manner as if said euideflfce had been taken under a com-

.

mission.” The depositions were styled in the cause (short form) and 
tlien proceeded : “A. B. sworn,” with question and answers following. 
The answers were not stated to have been made by any one, and there 
were no signatures either of witnesses or examiner. Upon appeal from 
the master’s report, he certificd at the reque^t of the judge, that the 
evidence had been taken and aflerwards transcribed by a short hand 
reporter, but that it had not been read over to the witnesses. Kii.lam, 
J.—Without considering whether there is any justification for departing 
from the old practice in the master’s office, it would certainly be impro- 
per to receive any evidence, as that taken in Montreal, upon less proof 
of its being correctly tak<)n than would be required if there had been 
an crdqr appointing the master a special examiner for the purpose. 
Lewis v. Georgeson......................... ...............................................................
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Miskepresentation.
M IS REPRESENTATION tpr-Ilescmion. — H \ t iver.—Evidente.—County 

Court. Enlts otiequily.—A'no i Hal.—In au netion upon a note given 
for the purclmy of a mnchlne, llie defendant pleaded that lic purchased 
upon the plajiftiff'* falst* representation of the nge of the machine. He 
learncd'

I in the 
’ before 
usel, he 
circum- 
rstion of 
irobable 
en upon 
ide, but 
he pun- 
ssion of

true age cm the 28U1 o& September. On the gth Octoher 
plainlilf wrote him for puymcnl of another note. The defendant 
wered on toth November, reinltting *11.40 on the otlier note. Ontlie 
tjth November plaintifT wrole for payment of tlic machine note. On 
the 2otli November plnlnliir firsl complnlncd of tlic mlerepreientation. 
He returned the machine in tlic folloivlng month. The jury found a 
verdict for plainlilf, J he county jlldge ordered a new trial and the 
plaintilT nppcnled, Htld, 1, 'I hat cvhlcncc of parol misrepresciitation 
waa adinissihle althougll a written wnrranty tva» given, 2. It is no 

to a" cliargc of Itllsrepresenlnllmi that llie Ueccived party lind the 
means of verilicatlon nt hand. 3, If the representation was untrue, 
ond made reclilessly and wlthout rensonable ground for helief in its 
truth, the contract might be rcsclmled. 4. Oencrally »peaking, the cir- 

< cl,nistanccH that wlll support an nctlon for ilcceit will jnstify a party in 
rescinding the contract. 5. In llie county cottrls tlic rule» of ei|iiity as 
to the rescission of contract» prevull, rallicr than the rule» of law. 6.
' ^*le deli>y 'n complaining of the misrepreientntion was evidcnce only 
of on intention to confirm the contract, and did not necessarily estop 
the defendant. Per KlLI.AM, J.--A» the jury inay have proceeded 
upon the ground that by llie dehy tlic defendant bad clcctcd to allirm 
the contract, the verdict should not be dlilurbed. The Watnon Manu- 
faeturing Co, v, Stock

1
. . . 257
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MORTGAGE. Ccnveyante ofrquity of redemption in dito/,arge o/dr/d.
Pleading, To an itclion upon covcnnnt in a morlgage defendant 

pleaded that he had conveyed the equlty of redemption (o 11,, wlio 
conveyed it to the mortgngce in dlichargc of the clebt. Htid, A good 
equitable plen, After the conveyance lo 11. Ihcrc was an implied obli
gation in cquity on liis part lo indemnify the mortgagor against the 
debt. Quttre, Whcther iu »licll a case the relation of principal dehtor 
and surety, as bctwccn tlic mortgagor and II, wn» cUstitutcd. Förrest 
v. Gibson..............................
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----------- Morlgage, buying a! tax lah.—Actlm on eovenant.—Remmal
oy mortgagee ofbuiliingt—After a mortgagcc had talieiTpOseesiion 
under hi» morlgage, purchased the land at tax »ale and obtained a'don- 
veyance, and removed valuablc hulhllngi from the land, lie obtnined 
ludgment upon tlic covcnnnt In tlic morlgage. Upon a motion,/»tay 
proceeding» on tlic ground that llie judgment had been satjdjedj HM, 
1. A mortgngce may purchasc at tax »ale and tl.en resist redemption. 
the enect of the purchasc is the same a» if he had obtaincd a final 
order of foreclosure. It does not »atisfy the covenant, but an action on

B
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■Mortgage.—Continued.
the covenant woutd let in redemption. 2. The removal hy the mort- 
gagee of buildings does not prevent an action upon the covenant. 
Waste is a matter of account. 3. An application to stay proceedings 
upon a judgment on the ground of its satisfaction can properly be
made in Chambers. Miller v. McCuaig......................... ........................

Power oj sa/e.—“ Without any notice."—Private sa/e without 
advertisement.—A mortgage “ provided that the Company (the moit- 
gagees) on default of payment for two montl.s may, without any nolice, 
enter upon and lease or sell the said lands.” By statute 49 Vic. (Man.) 
c. 42, s. 6, it was enacted that any mortgage containing sucli words 
should be deemed to contain the long form of words in the Act respect- 
ing Short Forms of Indentures, (C. S'. M. c. 61, 2nd sch., 2nd col.,
No. 13,) which provided a method of sale involving the service of a 
written notice on the mortgagor. Held, That a sale without notice' to 
the mortgagor could* not be upheld. A power of sale permitted a sale 
“by public auction or private contract.” Held, That a private sale 
could be made without previous advertisement of it. Re Shore . . 305

NEW TRIAL—Absence of witncss.—A party who finds himself at the 
trial without some important witncss, should ask tor an adjournmvnt of 
the trial instead of proceeding with the trial. If he proceeds, 
trial will not afterwards be granled. Morice v. Baird ....

---------------Oljectiom not taken to charge. See Malicious Proseculion.
--------------- Reducing verdicL—Where a verdict cannot be impeached

except upon the ground of cxcessive damages, the court may, with the 
plaintifPs conscnt, reducc the damages. Miller v. Mamtoba Lumber
& Fuel Co. .................................................................................................

ÖMNIA RITE ESSE ACTA. See Libel.
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ilPARTN ERSHIP.—Adt/nssions.—Books as evidenee.—It was allegid 
Ihat some of the goods were purchased by S. for his 
He having admilted, however, the correctness of accounts delivered to 
the firm, including these goods; and the books of the firm, which he 
kept, having recognized the indebtedness as of the firm, Held, That 
the onus was on the defendants of proving that goods were so purchased
by S. Hudson’s Bay Co. Vv. Stewart...........................................................

----------------Ltabiltly.—Goods seld to finn.—Admissions by one partner.—
Books as evidenee.—Goods for private use.—S. was a member of the 
firm of S. & Co. He purchased goods for the use of the firm, but said 
that they were for J. S. & Co., of which firm he said that his

1own use.

■
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8

partners
were members Ileld, That the firm was liable. IludsmVs Bay Co. 
v. Stewart..................... .............................................. 8

------------- Power.—Qucere, Can one member of a pnnncrship after dis-
solution assign a judgment obtained by the firm. Iluckin v. Williams. 521

-------------Power of partner to borroiv.— A paitner has power to borrow
money for the purposes of the firm, but if borrowed upon his

band can: 
the wife, 
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Partnersh i p.—Continued.
dit, even if applied for the purposes of tlie firm, lie alone is liable. 
IIudson’s Bay Co. v. Stewart...........................................................

PAYMENT BY CHEQUE.—Dishonor of clteque.—Pleading.—Defenri- 
ants heing indebted to plaintiffs, sent them tlie cheque of B. for 
tion of the amount. Subsequently the plaintiffs rendered 
showing a credit of the amount of the cheque, but stating tliat it had 
not been paid, and still later rendered olher accounts showing the 
amount charged back. The defendant in an earlier letter said tliat he 
had not seen B. since getting the check, but “ will go and see him to- 
morrow, and when I see him will remit to you at once.” His later 
letters made no obje tion to the re-charging < f the amount. Held, i. 
Thåt the conduct of llie paities shewed tliat the cheque had 
received as payment. 2. That under a plea of payment, the plaintiff 
was not bound to prove presentment of the cheque and dishonor. 3. 
That the correspondence might be considered a 
everything had been done to eitfitle the plaintiff to 
Heaslip.............................................

PAYMENTS.—Application of.~Charge of See Will
PLEADING. Demurrer.—Plea to several coun/s, one oj which is good 

—When a plea is pleaded to several counls or breaches and is had a 
to some of them upon demurrer, it is bad altogether. It cannot be con 
strued distributively under the C. L. P. Act. Robertson v. The City 
of Winnipeg.....................................
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Frauit. Variance between misrepresentations as alleged4n 
proved, discussed Winnipeg & H. B. Ry. Co. v. Mann.................

Fmnd. Multifaviousness.— Precision in pleading fraud dis 
cusscd. A bill by a Client against solicitors for an account, and to set 
as,de a conveyance of land made by the Client al the instytce of the 
solrutors to the wife of one of them, is miljtifarrous. Haffield v 
Nugent.................................

i al legal 
own use. 
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vliicli he 
dd, That 
urchascd

547
■Fraudulent conveyance.—It is not sufficient in a bill impeach- 

mg a conveyance as fraudulent against creditors to allege that it was 
made for the purpose and intent of defrauding, &c„ without alleging 
the purpose and intent to lrave been those of the grantor. In such a 
, lhe ‘"solvency of the grantor,is not shown by alleging (i) 

the time of the making of the deed the
plaintiff and others in large sums of money ; (2) and was not at the 
ime o making said deed, or at any time since, able to pay his credit- 

ors and others, and (3) was and is in fact insolvent. Charges of fraud 
must be prec.se and definite. The Western Canada Loan Co.

1 \ Husband and wift.—Counts in trespass lo the goods of a hus-
band cannot be jomed with counts for unlawful distress of the 
the wife, and such counts may be demurred 
Association . .
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, but said 
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xxiv MANITOBA LAVV REPORTS.

PAGBT f Practice.—Pleading.—Continued.
---------------- Joituier to pleas of release and counter-claim.—Plaintiff joined

issue upon pleas of release by deed and counter-claim. Held, That 
joinder was appropriate to such pleas. Elliott v. Armstrong .... 255

---------------- Misjoinder of plaintiff. See Warranty.

--------------- -Never indebted. Sce Judgment, Forcign.
---------------- Pleas in abatemcnt and bar to same count.—After a plea in

abatement had been filed and issue joined upon it, pleas in bar were, 
by leave, added, Held, That tlie plea in abatement was waived ; and 
after trial ol the issues it was disregarded. Shore v. Creen ......

___________STATUTE IN ORDER TO OBTAIN BENEFIT OF IT.
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See Libel.
---------------- See Mortgage.

---------------- See 1’ayrtient by cheque.
V pLEDGE.—Deposit.—Collateralsecurity.—MuUifariousness.—Ascollal- 

eral security for the payment of certain acceptances, the defendants 
depositcd witli the plaintiffs certain of the defendanfs mortga^e bonds; 
with power of sale in case of default. After default and recovery of 
judgment upon the acceptances, plaintiffs filed their bill on behalf of all 
holders of similar bonds for a receiver and for sale of the railway. Held, 
Bain, J.— I. That the legal title in the bonds did not pass to the plain- 
tifls, but that they were pledgees merely. Their remedy was a sale of 
the bonds; and not a sale of the railway. 2. That the bill was multi- 
farious in basing the right to a receiver upon plaintiff’s judgment, for in 
that the other holders had no interest. Upon appeal, Held, That hav- 
jng regard to the surrouuding circumstances, the plaintiffs were not 
pledgeeskof the bonds; aud that no obligation arose upon them until 
after sale of them by t lie plaintiffs under their power. West Cumber- 
land Iron & Steel Co. v. Winnipeg & HudsoiVs Bay Railway Co. . . 388 

PRACTICE.—Appeal.—Acting on order by serving it.—Preliminary 
objcttion.—A garnishee attaching order hping been issued in thiscase, 

subsequent garnishee attaching creditor moved 'to rescind the first 

order upon the ground of irregularity and of misrepresentation. Bain,
J , made an order amending the attaching order by reducing the 
amount attached from $11,000 to $3,600. The applicant took out the 
order, served a copy of it upon the plaintiffs, and also a copy upon the 
attorneys who usually acted for the garnishees, but who had not acted 
for them as attorneys in connection -with this cäse. The applicants 
then applied to vary the order amending the attaching order, claiming 
to set it aside altogether. Application dismissed with cos'.s. * Royal
City Planing Mills v. Woods.............................................................................

-____ Commission.—Material on application.—It is not always
necessary upon an application for a commission to shew the nature of 
the evidence proposed to be given. Ontario Bank v. Smith...................
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PAGEf Fractice.—Continued. PAOE

tiff joined 
/, That a 
.... 255

------------ rraudulent conveyance.— Onus as to proof of 'solvency,__
Amendment. C. P. was indebted to plaintifls in respect of a mortgage 
upon certain lands in Emerson. After default lie conveyed certain 
other lands to his son, who immediately conveyed them to his (C. P's.) 
wife. The conveyances were voluntary and intended as a “provision 
for the wife so that she could have a home.” Previous to the date of 
the conveyances, land had become unsaleable in Emerson, and the 
plaintifTs security 
evidence that C. P. had

a plea in 
liar were, 
ved; and altogether inadequate. There was no dircct 

no other property sufficient to pay the debt, 
but there was sufficient to lead the court to suspect it. The deeds 
not registered, but were handed to the wife, who 
keep them separate from her husband's 
tinued to collect the rents and to put them into the 
household

322

were 
was not careful to

T OF IT.

papers. The husband con-
common purse for

purposes. At the hearing the wife, without wlthdrawlng her 
answer, offered to consent to a sale and a rateable division among all 
her husband’s creditors of the proceeds. MM, That tl.e conveyance 
was rraudulent as against creditors. Per Tavlor, C.J.—The onus of 
shewing the existence of other property availablé for creditors is upon 
those supporting a voluntary conveyance. The bill was originally lilerl 

upon a cerlificate of judgment against C. P. alone. He having then 
dtsclosed the conveyances to his wife, she was made a party, the exist- 

: of a/./o. against C. P. alleged, and the conveyances attackcd as 
fraudulent against creditors. At the hearing it appeared that the fi fa 

placed in the sheriffs hands after the bill was filed. An amend- 
ment was allowed in order to make the bill 
creditors of C. P.
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The Dundee Mortgage Co. v. Peterson .... 66

;„a/._49Vic. C. 4, s. 2, provide, that 
No ra,l causc shall be entered to Be tried by a jury, or shall be tried * 

by a jury, until the party requiring thejuty shall have deposiled 
the sheriff the sam of *25, to be appfied towards the payment ofjurors 
and shall have filed with the Prothonotary the sheriff-, receipt for the 

. ’ . e defendant complied with this enaetment. The action was 
tried with a jury and a verdict rendered for the defendant. A new 
“ was ordered interna. The defendant did pay i„ further 
t ™ P amt,ff then moved 10 strike out the jury notice. Bain,
J., made the order. The defendant applied to reverse the order. Per 
Curtatn. Apphcatmn allowed with cosis. A second payment was not 
necessary. Elhott v. Wilson......................

6J
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discharged, &c." Per Curiam. 
g»ge Co. v. Peterson . .
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Practice.—Continued. jpREKERENTI 
creditors. 
Stt phens \ 

»ROHIBIT
If the wan 
of the proc 
tion ; but i 
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-------------Notice of appeal from verdict of single judge.—A. verdict hav-
ing heen rendered for the plaintift, the defendant properly filed a 
prcecipe requiring the cause, to; be set down for rehearing before the 
court in batic, and gave the following notice to the other side : “ Take 
notice that the defendants will apply by way of appeal to the Full Court 
from the decision of Mr. Justice Dubuc in this cause,” setting out the 
groutids of appeal. Per Curinm.—The notice is insufficient. Applic
ation dismissed with costs. Simpson v. McDonald...............................

-------------Staying new suit unlilpayment of costs of former suit —Where
a suit is instituted seeking relief substantially the saitie as that sought in 
a previous suit, the proceedings will be stayed until tl^e costs of the for
mer suit have been paid. The fact that the first suip jwas not deter- 
mined upon its merits is not n-cessarily an answer tö the application. 
The fact that thetjudge who heard the application exercised a discre- 
tion and dismissed the application is no bar to an appeal. Per Killam, 
J.—It was not a case for the exercise of discretion. The fact that in 
the first suit a married woman was suing alone, and in the second, that 
she sued by a next friend, is no ground for refusing the application. 
(Hind v. Whitmore, 2 K. & J. 458, considered.) Per Taylor, C.J. 
(1) 'Ihe test of the identity of the suits is, whetlier the bill in the 
second suit could have been producéd by a fair amendmeut of the first. 
But the proceedings will sometimes be stayed although the relief sought 
in the second suit could not have been obtained in the first. (2) That 
there is new matter in the second suit; that the rJi-f sought is not 
exactly the same ; or that the parties are not identical in both snits, is 
no ground for refusing to stay proceedings. McMicken v. The Ontario 
Bank..................................................................................................................
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155
------------ Re-instatement of appeal ott list.—Through misapprehension
as to the hour at which the court sat, counsel appeared after his appeal 
tad been struck out, Held, Considering the nature of the order 
appealed from, that the appeal would be reinstated were there reason 
to believe that upon full argument the order would prove to be er ron- 

McMonagle v. Orton . . .
—See Attachment of debts.
—See Attachment of goods.
—See Attachment of person.
— See Attorney.
—See Discovery. .
—See Interpleader issue.
—See Security for costs.

PREFJiRENTIAL ASSIGNMENT.—A ereditor in good faith and 
without knowledge that the debtor was insolvent, took from him a 
chattel mortgage. The transaetion was straightforward and honest, but 
the “ eftect” of it was to give the mortgagee a preference over other

• 350

on appeal.- 
making comj 
damages to It

: :

m
m

■
•.
 i

T



INDEX DIGEST. *< xxvii
PREFERENTIAL ASSIGNMENT.—Continued. /

creditors. Held, That the mortgage was voi?l as against creditors. 
Stt phens v. Mc Arthur

:
verdict hav- 
srly filed a 
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de: “ Take 
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HB
. 496

ROHIBITION. - County Court. — “ Cause of
If the want of jurisdiclion of an inferior court is apparent 
of the proceedings, the defenchuU may move at any time for prohibi- 
tion ; hut if it does not so appgST, he should first raise the objection in 
the inferior court. VVright v. Arnold

action.” — 
on the face

I

302
------------- JudSe in Chambers.—A judge siiting in Chambers has 110
power to order the issue of a writ of pruhibition to a county court judge. 
Watson v. Lillico

it —Where 
at sought in 
;s of the tor- 
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iROMISSORY NOTE.—Delivery itt blank w;thji$horily to Jill up.__

To a declaration upon a note, by indorseu against maker, defendant 
pleaded that G. & Co. being indebted to McL. & Co., delivered to 
them a blank note with authority to fill it up with the amount of the 
mdebtedness and payable within two months, and when so filled up, 
but not oth,^wise, to deliver it as the note of G. & Co.; and that afte/ 
payment of the*indebtedness, and after more than 15 months, and after 
revocation of alUuthority by lapse of time, by the express acts of the 
parties and by the dissolution of the tirm of G. & Co., the said McL. & 
Co. filled up and delivered the 
demurrer, that the plea was bad.

“ Presentment.—Constitutionallaw.—j <5r> 4 Anne, c. o.—If a 
note be at the place of payment af the time it becomes due. it is suffi- 
ciently presented. 3 & 4 Anne, c. 9 s. r, enabling endorsees of notes 
to sue the maker or endorser was introduced into Manitoba by 38 Vic. 
(Man.) c. 12. The A et 34 Vic. (D.) c. 5, enabling banks to discount 
promissory notes, &c., implied that notes were negotiable. Merchahts 
Bank v. Mulvey

to the plaintiffs. Held, U| 
Merchants Bank v. Good . • • 339'
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pprehension 
r his appeal 

the order 
here reason 
o be erron-

• 467
T ~ ' "a’m °f tk' K‘"‘™y"-Smngsled goo,/,.-The 

statutory lunitat.on of acttons for dnmages or injury sustained by rea- 
son of the raihvay,” does not apply in an action, either contract or tort, 
for damages for non-delivery of goods deliv.red to the railway for car- 
2gC,' a ° ” d“lara,lon “Bainst a camer fur non-delivery defendanls
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Railway Co......................

• • 350
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on demurrer. White v. Canadian Pacific

„„ ,U '°U‘h f“,“l-Da„str ,0 chiUren.—Evidence
F°moler °r a ™'”ay had power to eapropriate land 

making compensatmn "for the value of the land taken and for all 
damages to land injuriously afiected by the conslrnction of the railway ”
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xxviii MANITOBA ,LAW REPORTS.

Railways.—Cöntinued. 
with a provisd for setting-ofT the increased value of the lands not taken, 
by reason of the passage of the railway through or over the same 
“ agninst the inöonvenicnce, loss or dämage that might be suffered or 
sustained by reason of , the company taking possession of, or using the 
said lands or grounds as aforesaid.” A portion of certain lands having , 
been taken by the railway, Held, i. That the compensation should be 
the diflerence between the value of the land as it existed before, and of 
the remaining portion aftcr bhe Construclion of the railway. z. That 
inconveniynces arising not only from the construction, byt from the 
operation of the railway, such as noise, ringing of bejls, smoke and 
ashes, might be includect in the ertimate. 3. Dafiger to children and 
others should not be included. Upon appeal» to the court in batic. 
Held, That compensation was correctly allowed for depreciation in the 
value of the land riot taken, occasioned by the anticipation of the sub- 
sequent operatipn and user of the railway 011 the land taken. Per 
Killam, J.—TKe appeal having been limited to -a part of the order, 
the rcspondent could not attack the other part of thé order in arguing 
the appeal. Per Bain, J.—That evidence of an arbitrator as to whe- 
ther in estimating the compensation, lie had taken into consideration 
matters which were not witliin his jurisdictfon, was admissible. Re 
Scott & The Railway Commissioner . . : . „ •. . . , . . , 4i . .

T*----------- Liability to ferice.—Adjoining owners.—The liability of a
railway company to fence arises by statute only; There is pp 
law liability to fence, either as respects the highway, nor as respects 
adjoining proprietors. A statute provided that, “ When a Municipal 
Corporation for any township has been organized, and the whole or any 
portion of such township has been»surveyed and sub-divided into lots 
for settlement, fences shall be erected and maintained on each side of 
the railway through such township,” &c.; and further, that “ Until such 
fences and cattle-guards are duly made and completed, and if after they 
are so made and completed they are not duly maintained, the company 
shall be liable for all damages donc by its trains and engines to cattle, 
horses and other animals not wrongfully 011 the railway and having got 
there in consequence of the omission to make, complete and maintain 
such fences and cattle-guards as aforsaid.” Held, That having regard 
to the current of previous legislation, the liability of the railway to fence 
existed only in favor of the owners or occupants of lands adjoining the 
railway. The Westbourne Cattle Company v. The Manitoba & N. W. 
Railway Company

REAL PROPERTY ACT.—Affidavits in support of petition after caveat. 
—It is not necessary to file affidavits in support of a petition based upon 
a caveat in the Land Titles Office. Cause may be shown by argument 
upon the allegations in the petition, or by affidavits; after which the 
judge may, if necessary, permit the petitioner to adduce evidence, or 
may direct an issue. Re McArthur & Glass........................... .... . . .
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KAL Property Act.—Continued.

id or 
g the 
iving , 
ld be

That 
i the

n the

Per 
irder,1 
juing

' ------Affidawt to be filtd with caveat.-—An affidavit filed in support
caveat did not State that, in the deponent V belief, the applicant 

had a good and valid claim upon the land, as required by statute: 
Held, That the filing of a caveat that complies with the statute is 
dition precedent to the jurisdiction of the court to entertain a petition 
tipon it. The petition was, therefore, dismissed with costs. McArthur 
y. Glass . 224

f—-------- Appeal. Affidavits.—A11 appeal wiH lie from a verdict rend-
krefl upon the trial of an issue under the provisions of the Real Pro
perty Act, 1889 2. Uppn sucli an appeal, affidavits cannot be read,
when they are not inentioned in. the notictof appeal, or of the inten
tion to read which, motice has not beén given until two days bejbre the 
argument of the motion, unless satkfactory reasons 
an earlier notice was pot given, Morice v. Uaird

assigned why

-Commission —The court lias no powér to issue a foreign com- 
mission to take evidence upon-an issue directed under the Real Pro- 

[perty Ad. Grant v. ITunter . .

Evidence on reference.— Upon a refijrence by the registrar- 
[eneral under the Real Property Act, no material other than the case 
ubmittcd together with a ny documents tpmsmitted, can be considered. 
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——- Instrument'substanfially tit form given by Ad.—Non-regis- 
trntion -Action on covét ant in unregisteredinstrument.—The defendant, 

of land subject to the Real Property Act, executed a lease of it 
to plaintiff, using the form given in the Act reSpecting Short Forms of 
Indentures. It purported, however, to be made in respect of the Act 
respecting Short Fonns of Leases. The iease contained the statutory 
covenant for quiet enjoyment The lease was not registered or filed. 
Afterwards the lessor conveyed the land to X. by a conveyance which 
made no mention of the lease. In an action upon the covenant for 
quiét enjoyment, aft^puster by X. Ileld, .. That the covenant in the 
lease could be sued upon. 2. That the instrument was within the Act 
respecting Short Forms of Indentures. 3. Costs of an action of eject- • 
ment by plaintiff against X. wwe^allowed as part of the damagcs, but 
not costs of some Police Court proceedings stated in evidemfcto have 
arisen out of an endeavor l»y the plaintilPs husband to obtain posses- 
sion, but the nature of which did'not clearly appear. Per Killam J.— 
i. The instrument was substanlially in conformity with the form given 
in the R. P. Act, and could have been registered. 2. Not having been 
registered it could not take eftect as a lease. 3. Even witlmut registra- 
tion the covenant might be sued upon. 4. The neglect of the Iessee to 
register his lease was not, but the transfer by the lessor without mention 
p the lease, was the proximate cause of the damage to plaintift. Per 
pAiN-, J.—Qutere, Whether the lease was one which could have
Registered under the R. P. Act. Shore v. Green . . -

1 the

. . . 301
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| ' Re al Property Act.—Continucd.

---------------- Issue.—Security for costs —A. applied for a certificate of tltle,
B. filed a caveat. Both parties claimed under conveyance* from the 
pafentee. Held, That in an issue to try the right, A should be plaintiflf, 
and being out of the jurisdiclhn, should give security fur costs,
(McCarthy v. Badgley, 6 Man. R. 270, considered.) Grant v. Hunter 559

---------------- Issue.—Security for costs.— B. ap| lied for a ceitificate of title,
McC. filed a caveat and an order was made for the trial of an issue in 
which he was made plaintiff. B. applied for security for costs. Held, 
That B. was in reality the plaintiff and could not obtain se.urity for
costs. McCarthy v. Badgley.................................................................... , ,

---------------- Priority^betioeeii registeredfi. fa. and unregistered transfer.—

After afi.fa. against the registered owner of lands had been registered, 
a prior transferee of the wliole estate registered his transfer. Held, 
That a transferjgives to the transferee the right to have the land regis
tered in his name, but until it is registered it has no effect upon Vas 
land; and that the execntion creditor was therefore entitled to priority,

. Re Herbert & Gibson

---------------- Trial of issue.—Costs—An order directing the trial of an
issue under the Real Property Act should reserve all further questions, 
ineludingthe question of costs, until alter the trial of the issue. Lavalie
v. Drummond..............................................................................,,,,,,

S A LE OF GOODS.—Authority to huv, of person in charge of businest,— 
Dvfendant was in partnership with Mrs. P., in a Business of which Mr,
P. had the management under a power of attorney from both partners; 
and carried on under the name of P. & Co. Defendant himself toolt 
no part in the management, further than being sometimes consulled 
about purchases. Mrs. P. died and P. was left in cha^e to take stock 
and wind up the business and to obtain a purchaser for it. The firm 
name remained ovtr the store and there was 110 outward cbange, 
While so in charge P. ordered goods from the plaintiffs,.their agent 
enteiing up the order in the name of P. & Co. After the goods had 
been delivered, defendant took possession of the whole stock, ineluding 
the goods supplied by plaintiff, and eventually sold it. Before the sale, 
the plaintiff demanded the goods from the defendant, but was refused,
I11 an action for goods sold and delivered, Held, 1. That P. had no 
authority to bind the defendant by the purchase. 2. If plaintiff thought 
he was selling to the defendant, and defendant did not purchase, the 
property would not have passed and defendant would have been liable 
in some form of action. But these faets were not clearly proved, 
Vineberg v. Anderson

SECURITY FOR COSTS.—Payment into Court.—The referee having 
made an order that security for costs should be given “ in accordancc 
with the usual practice of this Court,” Held, That he could not per- 
mit the plaintiff. in Hen of giving a bond, to pay into court a sum less 
than $400. McMickén v. The Ontario Bank......................................... ,
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Contlnued.
of lltle, 
om the 
ilaintiflf, 
r cost*, 1
Hunter 550 
of lille,

Ueht, é

... .270 k

;l*tered,
Htid, 

cl regis- 
pon t'itf 
priority,

lo attlon.-—Proof of.— Upon an applica- 
llon for arcnrlfy for coste the ptaintifl cannot (other than in 
proof of defendant', admlsslon) file nffidavils in proof of his cause of 
nctloti ml ol.llgc the defendant lo show that he has some defence. An 
»ellon was hrotlghl upon n forelgn judgment. Upon an application for 
aeenrlly llie plainllfl flled a cerlified copy or exemplificalion of thejudg- 
Itisnt, The eslslcnce of (he judgment was admitted by the defendant 
911,1 ,le 111,1 «H»K« pnyment of it. rieU, That as there might be
*"m* '1‘WW upon Ilie the cnnstrnction of the judgment as to whether it 
w»»of »util » ftflllire a» to ralsc an implied promise to pay it, the 
defendenl was not lo be deprived of his right to security. The British 
t Incn Cd, y, McKwan.................

29
OMCJTltR, V. Altorney.
1AMPS - /’»/,«itlllwtnl lo affiJavit —Papers annexed to an affidavit 
»re not fillng» dlatlncl from the alhdavit, and do not require to be 
rtemped, Cast* v, Htevens..........................................
r Irtblt it ampIng —Leave to treble stamp should not be given

tijwn a substantive motion for that purpose, supported by such 
levldence as wlll flflliftfy the eotirt or judge that the stamps had been
tiflfldvertemly omitted. Jluchanan v. Campbell......................................
FATU i'V,H—Conttruttlon.—k slatute provided that a notice of appeal 
7m 8,1 8W8rd *f*ottld be given to all interested parties. Held, That 
Ilm mie§ Wtis snfflcient if signed by the attorhey of the party appealing. 
Hitell fl miee need not be served upon the arbitrators. Service of such 
» ft»dic« tipen tha Cflsltler of a forrign Corporation is sufficient service. 
Ue Heotl & Ihe Kailway Commissioner . .

—•^—Com/nittlon,^1 From day to day V—In 
the preeedure »pon » eontested eleetlon, it w„ provided that the jndge 

slialUdJourn from d«y to day, until he ha, pronouneed his tina] judg- 
ment I hut there was no provision declaring the proceedings 
III* provision was nol obe,ved. HM, That the provision was direet-
ÄnttTc» ,l""md”°t Vi,‘a,e ‘he j“dge's dcdsi°"'
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Statutes.—Continued. 
and if such debts are due to contractors, shall cause all just claims for 
labor, &c., to be paid by such contractois.” Afterwards a charter was 
issued to the G. N. W. C. Ry. Co., in which that railway covenanted 
with Her Majesly to pay all del ts due by the above-named railways, 
“ and will cause all just claims for labor, &c., due by contractors to be 
paid by such contractors.” Upon an information against the last named 
Railway Company, and certain contractors of the first named railway, 
to enforce the covenant, Held, I. That the railway was liable only to 
the extent to which the previous railway was liable to ils own contract
ors, and not for sums due by such contractors to workmen beyond the 
amount of that liahility. 2. If otherwisc, the workmen ought to Oe 
parties to the bill. Attorney-General v. Macdonald . . .

--------------- Construction of.— Tax deed.—“ Sa le ”—A statute provided
that no “ sale ’’ oj' land for taxes sliould be impeached because of the 
addition of interest to the taxes. A bill was filed to prevent the execu- 
tion of a tax deed in pursuance of a sale on the ground that such an 
addition had been made. Held, That the statute was not confined in 
its operation to a sale completed by conveyante, hut made valid the 
sale itself. Schultz v. The City of Winnipeg..........................................

----------------Statute of frauds.—Parcl trust.—C. owned land subject to
moitgages. For the purpose of securing O. against some accommodation 
endorsements, she mortgaged the land to him, but in form the mortgage 
was to secure payment of $3,500. The first mortgagee to ok foreclosure 
proceedings.» A verbal agreement was then made, (as the plaintiff 
alleged) that O. sliould prove upon his mortgage, should redeem the 
prior mortgagees, borrow upon a new lnortgage suffiCient to recompense 
him, and hold the equity of redempiion in trust for C. The plaintiff 
purchased a judgment against C., upon which fi.fa. lands and a certi- 
ficate of judgment had been issued ; and filed a bill upon them claim- 
ing that O. was a trustee for C., and asking for a sale. The evidence 
shewed that the plaintiff was simply the nominee of C. Held, That 
the agreement being verbal, the Statute of Frauds was a valid defence. 
Waterous v. Orris................................................... • • ..........................

If'

• • 37 by a sheriff 1 
the custody 1 
such retnova 
is meant, a g< 
one just and 
A vendor wl 
cumstances < 
customer's i 
Couture v. R 

TAX SALES 
Method of sa 
Narue of co>j 
Biil altackin 
statutes liabl 
pal clerks lis 
and section : 
sale of land 
cured by the 
52. Under 
into legal sul 
interei-ts of t 
of land or s< 
for the higl 
enquire into 
having dom 
$700 was so. 
however, thr 
That these fi 
open and pr< 
taxes was ill 
invalidate th 
deed ‘the ont 
to set aside : 
sale had no 1 
the officers 
Quare, Wh

m

179

177

________ REPEAL. See Executions. Exemptions
________ Rrtrospective.— Costs.—In an action on contract the plaintiff
had a verdict for $101. When the action was commenced, the County 
Court had jurisdiction up to $250, but when the amount claimable 
exceeded $100, the case could be broughl in the Queen’s Bench. In 
such case if the verdict exceeded $200, full costs were given, but if less 
than $200 and more than $100, costs upon a lower scale were taxed. 
Pending the action an Act provided thatIn case an action of the 
proper competence of the county courts be brought in the Queen’s 
Bench,” County Court costs only should be allowed, and that subject 
to a set-off of Qu*en’s Bench costs, unless the presiding judge certified 
otherwisc. Held, That the statute although passed after the case was

I$
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STATUTKS.—Continued.
commenced, governed the question of costs. Todd v. The Union Bank 
of Canada . ....................................................................................................

ted
457ys,

be --------------Retrospective.—A fler an award and before the expiration of
the time for appeal, a statute came into operation amending the pre- 
vious provisions respecting appeals. Held, That the new statute
applied to the case. Re Scott & 'The Railway Commissioner . . . - 193

-------------- Retrospective. See Constitutional law.
STOPP AGE IN TRANSITU.— Tennination of transit by sheriff.— 

Insolvency of consignee.—Proof.—Goods while in transit were seized 
by a sheriff under an execution against the assignee, and removed from 
the custody of the carrier. Held, That the consignor could not, after . 
such removal, stop in transitu. Semble, I. By insolvency, in such cases, 
is meant, a general inability to pay debts, of which the failure to pay 
one just and admitted "debt would probably be sufficient evidence. 2.
A vendor who in good faith and in ignorance of the embarrassed cir- 
cumstances of a customer, sold goods to him, may, on discovery of the 
customer's insolvency, exercise the right of stoppage in transitu.
Couture v. McKay............................. ..............................................

TAX SALES.—Liability of lands to sale.—Furnishing lists io clerks.— 
Method of sale.—Sale for nominal price.—Illegal addition lo amount.— 
Nanie oj Corporation.—Adoption of seal.— Onus of proving inva/idity.—
Biil altacking void transaction.—Lands were by virtue of the k cal 
statutes liable in 1885 to be sold for taxes. Furnishing to the munici- 
pal clerks lists of1 lands in arrear under section 272 of the Act of 1883,, 
and section 289 of the Act of 1884, is not a condition preccdent tolfte 
sale of land for taxts. Per Dubuc, J.—Any such objection wpult$$e

ay*
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age

ntiff

ntiff

cured by the Act of 1886, s. 673, as amended by the Act of 1887, s. 
52. Under the Act of 1884, the treasurer, in selling lots not divided 
into legal sub-diyisions, should determine whether, having regard to t,he 
intere>ts of both owner and municipality, he will offer the whole parcel 
of land or some definite part. Having so determined, he should sell 
for the highest price obtainable. He is not, however, “ bound to 
enquire into or form any opinion on the value of the land.” And not 
having done so, forms no reason for avoiding the sale. Land worth 
#700 was sold for taxes for the sum of $17. The evidence showed, 
however, that there was great difficulty in selling lands at all. Htid, 
That these facts did not shew that the sale was not conducted in a fair, 
open and proper man ner. The amount for which lands were sold for 
taxes was illegally increased by the addition of interest. Held, Not 10 
invalidate the sale. Per Killam, J.—1. In a suit attacking a tax sale 
deed the onus of proving its invalidity is upon the plaintiff. 2. A hill 
to set aside a tax sale deed alleged that the official who conducted the 
sale had no authority to do so ; and that the deed was not executed l>y 
the officers or under the seal of the proper municipal Corporation. 
Qucere, Whether it thus appearing that the deed was wholly void, a
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Tax Sa les.—Continued.
bill would lie to have it Wn .L.—Cot 
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/to foreclogi 
. vision for i 

estate. 2. 
chargcs eil 
would havt 
the timc. 3 
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. ■ • . ,, so declared. The Mtfnicipality of Kildonan
not dissolved by the Municipal Act 1886. McRae v. Corbett . .426

™ in '882in v'^ f Td ,88'- N° '-Ting , r«,= wa» passed
then r y ‘ ,ftCr5 the revi9,on of *he avsessment roll. The statute 
then 111 force authorized a sale wlien two 
011 the deed in years arrears wcre due. Up- 

pursuance of such sale being attacked. Held, I. (Over- 
AV“R< C-r)—That thc »in and deed were invalid. 2. That 

fm. 47 '1C-C: 1 '■ s- FOviding that, ••all lands heretofore sold 
school, municipal and „ her laxes, for which de,ds have lieen given 

purchasers shall hecomJahsohltely vested in such purcl,asers 
. . unless the vahdity theVeof has been tjuestioned . . . . I.efore 

thg^lstjilay of January, ond the Act 49 vic. c. c, , 6„ „
veärs 1 5*’ °”ly *H>li«d whcre therc were two
years arrears legally due. 1W Bain, J._-| he Act 5, Vic 
wlnch provides that •« all

;

c. IOI,S. 58,
, ,, , assessments heretofore made and rates here-

confoinnty with the directions of the statutes.
Act having been , , , Ar Kii.lam, J.—That

565 ■
TAXES. See Constitution.il law. 
W ARR ANTY.—A c tion

proper care.” The action 
one only of whom the

e months with
was brought in the name of two persons, to 

.. ,. , , warranty had been given. HM, 1. That no
objection to the frame of the suit having been taken 
court in term had , at the 'trial, the
Th„ ,1 IT" 6,VC JUdBmcnl for lhc Pmpér plaintiff. 2.
T hat damages couid be recovered for a breach of the warranty, not-
with stand mg that the purcl,ase money had not been paid, promissory 
notes havtng been given for the amount. (ChurcK v. AMI, , Sup. Ct

at'thMime f r , 3-' meaSUre °f damaBes "«»the sum which 
at the time of the sale, it would have been
order to remove any defect which conslituted 
Cook v. Thomas . . .

necessary to expend in 
a breach of the warranty.
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PAGE'"r;1, “, her V ll,C » ytar. by my executors, 
and all my ehaltel. and hoJuhM furnUrewi°hrt>V‘."^'nT.he

year o age ova and nbove thc »5000 nbove mentloned.” The pl,i„. 
.IT. ha, . mortgage upm, part of Ihe real clute „f ,he tc„,ltor PAftcr
"" “loan=d llle wlltow » forther sum for thc purpce ol erect- 

g buildine» npon it. Aflor default they look po„eMion under Ihe 
firat mortgage and appropriated Ihe rem, to ii, p,ymen,. Upon , bill 

T ..,..10 foreelo,ele,ec,,ml mortgage, ;tM, Tha, ,h, legacy and pro- 
. viwon for maintenance and educatlon were a charge upon ihe Lrt 

eslale. 2 I hal Ihe plainllir. were not entitlcd lo priority over theae-.saaarff,.
federation Life Awoclalion v. Moore
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MANITOBA LAW REPORTS.
VOLUME vr.

WRIGHT v. ARNOLD.
(In Appeal.)

County Court. —Prohibition.—“ Cause of action."
If the want of jurisdiction of an inferior court is apparent on the face frf the 

proceerlings, the defemlant may movc at any time for prohibition; but if it 
does not so appear he should first raise the objection in the inferior court.

“ Cause of action " in the County Court Act. tneans the whole cause of 
action.

An action may proceed in a court other tlian the one of the district in rvhich 
the action arose (I) by leave of the judge previous to commencing the pro- 
ccedings, or (2) by transfer from that district afler action commenced.

Rule nisi for prohibition against the maintenance of an action 
in the County Court of Selkirk. On the rule nisi being applied 
for before Mr. Justice Dubuc, his Lordship referred the 
to the full court.

matter
The rule having been granted, upon its retum, 

IV. R. Mulock, for plaintiff, objected to the matter coini 
in this way.

m

4on
Defendant should have. appealed. C. C.'Act, 

1887, c. 9, s. 41, sub-sec. 2. As to jurisdiction of C. C. 
defendant relied on Noxon v. Holmcs, 24 U. C. C P 
Voughan v. Weldon, L. R. ,0 C. P. 47 ; BradUy v. McLeish, 1 

- Man. R..dlo3. See section 47 of C. C. Act, which 
15 not found >“ English C. C. Act. As to word 
“ practice, see Attorney-General v. Siliem, 10 Jur. N. S. 457 
The Statute 9 & 10 Vic. c. 95, s. 88, differs largely from s 47
r/T C' TT ,See alS° R' S' °- 47- s. 244; Re
Clarke, 2 U. C. L. J. 266.
/ Ä H°uSh' for defendant. As to tigh, ”0 prohibition instead 

of appeal, High on Extraordimry Legal Remedies, 615; Robert- 
uson v. Cornweli, 7 Pr. R. 30,; 48 Vic. c. 22, s. 23 ; Gar/and v. 

Omnium Seeurities Co., 10 Pr. R. 135 ; King v. Farrell, 8 Pr. 
R. 119 ; Hagel'). Dalrymple, 8 Pr. R. 183; As to section 47 of 
C. C. Act, A hrens v. McGilligat, 23 U. C. C. P. 171.

»
541;

■;

4



2 MAN1TOBA LAW KEPOKTS. VOL. VI.
I889.

_ [7tfl Jum, 188g.)
Tavlor, C.J.—This is a rule nisi for a writ of Prohibition 

dtrccted to the acting judge of the County Court of Selkirk, to 
prohibit the said court from further proceeding in this suit.

vyas begun on the 7th of January, .889, and the par- 
ticulars of claim served with the summons set ont a promissory 
note dated at Winnipeg, the .6th, August, ,884, signed by the 
pknnti/f and defendant for payment by them on or before ist 
January, 1885, of $50 with interest at seven per cent to the 
Massey Manufacturing Co. or order, at WiJinipeg. Written 
beneath that

i that he disj 
I such notic 
I determined 
I Ont. R. 310 
I tion to prol 
I men t to it 
I “ Every su< 
I Division co 
i ever, where 
1 duly given ; 
f several post 
1 was urged b 
I and on the 
I The de fen d; 

I prohibition 
I court and tl
■ so. It was
■ Bench Divis
■ 1 Ex. Div. l 
I which had ji 
I annual vallie 
I the ground t 
I the summons 
I finding, t hen

objection to 
evidence sho 
refused to re< 
the superior ( 
the ground o 
said “ The d< 

I county court 
I instead of so 

in his favor t 
r made his elec 

present suit.” 
bition before 
a decision aga 
inferior court.

It seems t 
defendant, if 
the proceedinj

The suit
iflL

appears, - The PlaimifT claims *65 (amount of 
above promissory note with interest) paid by him for defendant 
at his request,and interest 011850 to judgment at seven per cent.” 
Front an affidavit filed, it appears that plaintiff and defendant 
both live m the Western Judicial District, and that the suit is 
brought on an agreement, made at Bcaconsfield in the Western 
Judicial District, that the defendant shonld pay the note in qucs- 
tion. Judgment was signed by defauit, but that was set asidc 
and when the case came 011 for trial, an objection was taken that 
the Court had no jurisdirtion. By agreement, this queslion was 
argued before any éxpense was inclirred in bringing witnesses or 
entering upon the merits. The learned judge after reserving 
judgment, held that he had jurisdiction. From this decision no 
appeal was taken, but the defendant applied for prohibition.

The objection is taken that, this is really an appeal from the 
County Judge. His judgment on the point could have been 
appealed against, and not having been so, it is final and ronclu- 
sive between the parties, 50 Vic. c. 9, s. 42, sub-sec. 
cases in Ontario and in England are cited to sustain the plain- 
tifif’8 contention that the defendant having submiued the ques- 
t.on of jurisdiction to the County Judge, taking the chance of 
decision in his favor, he has made his election and 
be heard.

a
cannot, now,

some remarks by Dräper, C.J., in Re 
Clarke, 2 U. C. L. j V. S. 266, support such a view, but there 
are other cases to the contrary. Knight v. Me.lora, 11 Ont R 
144, relied on by the plaintiff, was a suit in a division court for rf 
damages on accoiint of injury sustamed by negligence to repair 
a bridge. The Ontario Division Court Act, 43 Vic. c. 8, s. 14 
provides that s defendant disputing the jurisdiction of the court 
is within a limited time after service upon him to file

There is no doub hat

a notice

... ■.

. >• , ■ 
•
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1889. wMgHT v. ARNOLD.

3
that he disputes the jurisdiction of the court, and in default of 
such notice, " the same shall be considered establishcd and 

determmed." The court having held in Clarke v. McDonald, 4 
Ont. R. 310, that the section did not oust the court of its jurisdic
tion to prohibit where no such notice had been given, an amend. 

ment to it was made by 48 Vic. c. .4, s. t, adding the words, 
“ Every such not.ce shall be in writing, and prohibition to a 
Division court shall not lie in any such st.it from any court what- 
ever, where such notice disputing the jurisdiction has not been 
duly given as aforesaid." No such notice was given, but after 
several postponements of the trial objection to the jurisdiction 
was urged by defendanfa counsei. The suit was, however, tried 
and on the i8th of September, judgment given for the plaintiff. 
Ihe defendant 5 counsei tl.en expressed his desire to apply for a

removing the case to a superior
and tlie judge reserved his judgment to enable him to do 

so. It was under such circumstances that the Court of Qucen's 
Bench Division refused a writ of prohibition.

Ex. Div. 416,

ion
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prohibition or a writ of certiorari 
court

cs-
de

Symons v. Rees,
... . actlon of ejectmcnt in a County Court 

hicli had jurisdiction only where the premises were under the 
annual vallie of^ao. The defendant applied for prohibition on 
he ground that they exceeded that value, but the judge dismissed 

the summons, holding that the annual value vvas less. 
finding, there

lat
was an

or

10
From t h is

objection to the jurisdiction of the coLtldtouthtto^o into 

evidenceshowmg tly* the value exceeded £10, this the judge 
refused to receive, holding that he was bound by the decision nf 
he superior court judge. It was on a motion for a ncw trial on 

the giound of improper rejection of evidence that Cleasl.y B 
said " The defendant might have waited until the hearing in the 

county court and might then have raised the question as to value, 
instead of so do.ng he took the chance of obtaining a decision 
m his favor by a judge of the High Court of justice; having
prefen li “'‘“T,'" “f tl,C '”"'V0 'ar as conccrns the

p esen suit. The election there was that he moved for prohi.
b.tion before ra.s.ng the question in thé county court, and after 

?nfcrior°coUrt "’St °n that' he c0l,ld not a8ai'> raise it in the 

It seems to me that the proper view is that urged by the

the proceedings^the defendantdiCti°n " aPI>arCnt ^ °f

he

al

a

v,

t.
>r r-j
ir

b
rt
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may move at any ti me, but if it
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1889.1f . does not so
lnfenor court,' The statutory provisions in Ontario shew that it 
18 "0n!!dered ProPer that the question should be raised there first.
J" Burr. 2035, where it was sought to pro- I

bit the Court of Admiralty after sentence, on a ground not 
appeanngon the face of the proceedings, no objection having 
been taken to the jurisdiction, Mr. Justice Aston said, “The i
matter now suggested as a ground. for prohibitjon was not made I
I,S°bj=Ctl0n be!ow-10 oust th= admiralty of jurisdiction. I
It should have been tendered to them as a plea to oust them of ' |
t onVUrfi!d'C‘1Ön'. v They ',ad 110 notice that thcre was any objec- I 
t,on to the.r jurisdiction. Therefore, even, before sentence it 
would not be decent to grant a prohibition, when 
hhd been tendered to them.”

1 less. Tb 
in one or 
in which 
in the jud 
defendant 
viso whicl 
things, fir 
appearto 
for both p 
division ir 
to be en te: 
the court t 
other than 
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business, a 
brought ir 
arose, or i 
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judge that 
parties, he 
judicial div 
per and tht

The suit 
sion other 1 
which the 
There is no 
of the prop 
brought in 
jurisdiction 
should be g 

Killam, 
the applicar

Under tb 
sion Courts 
modelled, tl 
meaning, wl 
A diflerent t 
the Cpmmc 
Tliis less lin:

no such plea

the wantof jurisdiction in the
Justice Gwynne in Robatson v. Cornwcll, 7 Pr. R 300.

I11 my opinion the court ntertain the application.s
The proper disposition of it depends on the consfcuction to be i

put upon section 48 of “ *,e County Courts Act,*,887,” and *
die,words “ Cause of Actf ■■ therein. Thcse. words in the 
Common Law Procedure Act have been held to mean, not the 
whole cause of aclion, but the act on the part of the defendant 
wlnch gave the phiintiflF his cause of action. Tliis vicw has been 
adopted by all .the courts in England and in Ontario since 
Vaughan v. Wcldon, L. R. io C. P.
Brailey v. McLcish,

11
m

1

■ t

47» and by tliis Court in 
io3- In England the

been held to mean the 
. . Thc same meaning has been uniformly

given .0 the» « the Division Court Act of Omario and has con 
timied to be given since Vaughan v. Uehton-, King v. Farrell,
8 Pr. R. *19> Bfagelv. Dalrymple, 8 Pr. R. ,83; Garlandn. 
Ommum Secunnes Co ,0 Pr. R. ,35. For giving them ano- 
ther meaning 111 the County Court Act of tliis Province, reliance 
is p aced upon section 47 of the Act, but that section can onlv 
apply to suits properly brought, suits within the' jurisdiction of *' 
the court and instituted in the court of the proper division.

H seems to me iinpossible to give section 48 the construction 
con ended for by the plamtiff. If the proviso in the latter par. 
of the section pernuts a suit to be brought in any division 
plaintiff contends, t hen the first part of the

Man. R. __j. 
words in the Ciunty Courts Act have 
whole cause of action.

'

1

as the 
section is meaning-

H
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hat it
n one or

The first part provides tlrat a suit may be entered and tried 
other of two divisions, either in the judicial division 

n which the cause of action, the whole cause of action, arose, or - 
n the judicial division in which the defendant or one of several 

defendants resides or carries on business. Then

'Pro"><
I not 
tving 
The 

nade 
tion. , ! 
n of 
jjec- 
c, it

i up I

. comes the pro-
viso which, 111 nry judgment, must be read as providing for two 
tlnngs, first, that where, before a suit is brought, it is made to 
appearto the judge that it is more convenient atid inexpensive 
for both parties to bring it in a judicial division other than the 
div,sron in which, under the first part of the section it is required 
to be entered and tried, the judge may order it to be brought in 
the court of some other judicial division, that is, in some division 
other than that in which the cause of action arose, or in which 
the defendant or one of several defendants reåides or carries on 
business, and second, if a suit is already brought, that is properly 
brought in the judicial divisionjin which the cause of action 
arose, or in which the defendant or one of several defendants 
resides or carries 011 business, and it is made to 
judge that it would be

Mr.

d be
appear to the 

more convenient and inexpensive for both 
parties, he may order it to be tried in the court öf some other 
judicial division. It is, to my mind, plain that.such is the 
per and the only'proper reading of the Act,

and
the
the

pro-ant
een

The suit now in question has been brought in a judicial divi
sion other than that in which the cause of action arose, and in 
which the defendant does not reside nor 
There is no pretence that before the suit

nce
in

carry on business.
. brought, the judge

of the proper judicial division made an order that it should be 
brought in the County Court öf Selkirk. That Court has no 
jurisdiction to entertain the suit, and the writ of prohibition 
should be granted. ^

me
the
nly
311-

?//,
' v.

Killam, J.—I agree with the learned Chief Justice in thinking 
the apphcant entitled to the writ of prohibition.

>iy * Under the English County Courts Acts and the Ontario Divi
sion Courts Acts, upon which, clearly, our County Courts Act ii 
modelled, the expression •' cause of action ” had a well defined 
meaning, when it was first adopted in our County Courts Act. 
A different meaning had been given to the same expression iti 
die Cpmmon Law Procedure Acts of England and Ontario.

■ kss llmited meaning miglit well bejustified by the consider-

of

irf
lie
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ation that the Acts applied to Superior Courts, and by reference
o the context and to tlie previous jurisdictions of those courts.

This distinction being well known at the time of the first 
enactment m Manitoba of a Connty Courts Act containing that 
phrase, m which it was used in mucli the same way as in the Acts 
taken as models by whic* to frame it, it is impossible to suppose 
that lt was intended that the expression shonld have any other 
tnan the more limited meaning.

The plaintiff’5 counsel argues that under the provision in the
,4,7. 8CCt,0n of the Coun‘y Courts Act, ,887, 50 Vic. c. 9, that,

In any case not expressly provided for in this Act, or by any 
general rules or orders, the law and the general principles of pro-
adoT i°raPraCt,‘Ce.. ,™ ‘he C°Urt of Queen’s Bench- may be 
adopted and apphed, the meaning ascribed to the expression

• cause of actlon," . in the Common Law Procedure Act 
applies. But the 48th section does provide for the
themsef10" °i , ‘hC respective coun‘y courts as among 
t emsc ves, and dus js, then, not a case “not expressly provided
for by the Act. What is asked is that the principles on which 
the junsdtction of the Court of Queen's Bench is based, be 
apphed m the connty courts, which is not what the 47th section
E" ^ i*'8 ^ n°‘ the right view' but the matter in th| 
Qiteen s Bench be one of practice or procedure rather than ofS 
junsdiction, then it is cleariy impossible to apply a principle of 

oeedure or practtce in the Queen',Bench as one of jurisdicti
the connty courts. It cannot apjfi because the enactment in 

hc Common Law Procedure Act relftes to the procedure upon 
the serv.ee of wr.ts beyond the junsdiction of the court and to 
cases m which it may be done and the proceedings thereon 
whereas the 48th section in the Connty Courts Act, ,887, h* 
nothmg to do w.th scrv.ee of the writs or the places of service 
or the procedure in case ot service beyond the jurisdiction 

If a party resident out of Manitoba be found here, he can be 
served w.th an ordmary writ of summons from the Queen’s 
Bench. Ifa resident of Manitoba be served out of the Province 
he would be served with the exjuris writ and cöuld be then 
ceeded agamst thereon only upon such 

non-resident served out of the Province.
Whereas, in the county courts thenvrits can be served anywhere 

with™ the Province (not considering the question of service else-

where.) 
that in v 
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wherc.) If a party be found in another judicial division than 
that in which he resides, this will not give the court of that divi
sion junsdtction over him, and a party resident in one judicial 
divison may be personally served without it with a summons from 
its county court m respect of any cattse of action, wherever aris- 
mg, for which an action can be brought in a county court, and 
the subsequent proceedings against him will be just the same as 
if he had been personally served within the judicial division. 
This shows that ,t is not the principle of proeedure or practice 
of the Queen s Bench that is sought to be applied, but the sense 

■ in which, for other purposes and under a practice 
to the county courts a certain expression is used

ts.
irst
hat
cts
ose
her

the
at,
ny

not applicablero-
be Then it is clear that the proviso in the 48th section, that “ it 

»hall be competent for any judge .... to make a special 
order authorizing the suit to be brought, or if already brought 
to be tr,ed in the court of some pther judicial division," rannot 
extend the meanmg of the expression - cause of action ” in the 
first part of the section. It is only a provision for the bringing or 
the trying of the action ,n some judicial division other than that' 
m which the cause of action arose, or in which the defendant or 
one of several defendants resides or carries on business. Under 
it the surt may be brought in such other judicial division 
judge, after hearing the parties, so orders. I say, after hearing 

te parties, because I can hardly suppose that ordinarily such an 
order would be made ex parfe. At least, it is proper to suppose
s a cesa t * CVer’ W°UW tht‘ j“dge fi"d such

lees as to warrant an ex parte order to that effeet. "Ifalrcady
brought, then naturally means, If already brought in the 
proper jml,ca! division m which it can be brought without order, 
as otherw.se a party may have been compelled, before a judge 
has considered the propriety of such special order, to ente/a 
defence and prepare for his defence in 
that to which hc has contributed 
will have been

on
:t,
lie
38
;d
:h

I ifa
)f
n
n
n
o
i»

a county court, other than 
to give jurisdiction; and he

at he should alloy/this without hearing the defendant. It i,
blcHo d l° SaL‘hat ''c" may aP,’ly ‘° have the case ‘ransferred 

ack to the proper^ourt for trial. Perhaps he may, but it is not 
such alight matter ilr a man in a remote 
to make such

e
s
s
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y., Part of the Province

ayPPlication in Winnipeg or Portage la Prairie
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or Brandon. One end at which the County Courts Act aims, is 
the saving of expense in matters of small amount. A defendant 
is brought into court against his will, and he should not be put 
to the trouble or expense of opposing such an application or of 
inaking one
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Ith edition, 1 ly

or of taking any step beyond his proper judicial 
division until the judge has seen that there is a proper ground 
for requiring him to do so.

The action, then, was improperly brought in the court in 
which it was. I agree with the views of the Chief Justice upon 
the other points raised and desire to add nothing with respect to 
them.

Bain, J., concurred.

Writ of prohibiiion grantcd.
1

1

HUDSON’S BAY CO. v. STEWART.

(In Appeal.)

Goods sold tofirm.—A dmissions by one partncr.-r-Books as evi- 
dence.—Goods for private use.

S. was a member of the firm of S. & Co. He purchased goods for the use 
of the firm, but said that they were for J. S. & Co., of which firm he sai(Hh*t 
his partners were members.
Held, That the firm was liable.

It was alleged that some of the goods 
own use.

purchased £>y Stewart for his 
He having admitted, howevcr, the correctness of accounls deliv

ered to the firm, ineluding thesc goods ; and the books of the firm, which he 
kept, having recognized the indebtedness as of the firm,
Relä, That the onus was on the defendants of proving that goods 

purchased by S.

A partner has power to borrow money for the purposes of the firm, but if 
borrowed upon his own credit, even if applied for the purposes of the firm, 
he alone is liable.

-
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a, is Thl* Wfliim actlon brought for rccovery ofgoods sold and de- 

llven-d le tla/efendanls. The defendants had entered into a 
wHtten partner*!,ip providing for the carrying on of certain 
lumbermg busmcs* in Manitoba 
Co, The defendants, olher tlian 
Oltawa.

iant
put

r of
under the name of Stewart & 

Stewart, reside in the City of 
Stewart had had dealings with the plaintiffs previous 

Ito the formation of the partnership. After its formation he ad- 
vtsed the eompany of its existence and 

jthem In the mime of J. Stewart & Co.
debted to plaintiffs upon his own account. Books were opened 
'b Stewart In Manttoba for the fira, and various entries appear- 
ed in them showmg the fira, to he indebted to the plaintiffs in 
very.large amount, The books, however, shewed 
vale indebtedness also a» a debt of the firm. 7 
the plaintiffs rensisted in the entries in the books
fc? rit!" rot “dml,,i0nS by Stewart, who, it was sworn, 
bad admtlled all the necounts, ineluding his own, to be due by
[™' »PPuared .hat goods which were delivered at Stew- 
f, * ,ll“l™ wyre al»° charged to the firm and were part of 
LnV"f i ‘ fllfther aPl,eared that a boarding house had

wW h T . ejdefe'lda"t'8 mil1 "nder Stewart-sauthority, at 
wlneh Stewart and men employed by ,h= firm were boarL, 
ind that some of the goods sued for 
»g-honse hy these men.

icial
und

t in
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At this time he was in-pon

:t to

Stewart’s pri- 
The evidence for

of the defend-
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Cwatlne M 1" whether goods were obtained for
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Lfi 1 and IV. E. Penlue, for plaintiffs
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iother of his i 
■Stewart with 
Isays he, in nio 
iseveral occasio 
|to said accoum 
Belf admits t)ie 
Kefendants, ke] 
to.” is found, 
lirm to the plai 
■he amount the 
■or $2,000 and 
ionally. All tl 

lufficient proof 
Iharges made f( 

I The defendai 
Kons of Stewar 
By Stewart are i 
I It was held, i 
liission by one 
pip, concernin^ 
lership, is comj 
fcme principle 
II. 200. Unc 
p to the correc 
I As to the enti 
llone and 
hree Ottawa pa: 
fh. 587, be m 
bg found to agr 
fcd the admissio 
Ittawa partners 
[hen Forbes, 
lem while he w; 
|in in August, 
[ridence.
I As to the poim 

Based by Stewar 
lewart was acti 
lught those gooc 

lould be c harg

v. Nuttall, 5 C. B. N. S. 144. Slight mistake in name not 
important. Williamson v. Johnson, 1 B. & C. 146.

(jth June, /88g.)

Taylor, C. J.—The defendants contend that the admissions 
of Stewart are not binding upon them because made after the 
dissolution of the firm, but that is scarcely correct. A statutory 
declaration made by Stewart as to the accounts.was indced made 
after the alleged dissolution, but the acknowledgments to Ken- 
naird and Macdonald seem to have been while t! r firm still ex- 
isted. As to acknowledgments and admissions, even after a dis
solution, Wood v. Braddick, 1 Taunt. 104, is an autl.ority for 
holding that admissions by a partner, made after a dissolution, re- 
specting trans^ctions which t ook place during the partnership 
are competent evidence again st other partners. This was fol- 
lowed in Pritchard v. Dräper, 1 R. & M. 200.

That the tak ing of the separate notes of Stewart 
was an election to look to him alone and a 
discharge of the firm from liability, is completely 
disposed of by such cases as Bottomley v. Nuttall, 5 C. B. N.S., 
144, and Carruthers v. Ardagh, 20 Gr. 579. In the latter case 
the law was fully discussed by the late Chancellor Spragge, and 
Vice-Chancellor, now Mr. Justice Strong.

As to the goods sued for being largely for the personal use of 
Stewart; it appears that the firm 
men in its employment and many of the artides may well have 
been for use in the boarding éstablishment. The learned Judge 
who tried the cause was, I think, right when he held that the 

of proving that any particular goods were supplied tu 
Stewart for his private use rested upon the defendants.

In my opinion the verdict in favor of the plaintiff should 
stand and the motion to set it aside be dismissed with costs.

Dubuc, J.—The plaintiff, it is true, did not bring witnesses to 
prove the deli ver y of every i tem charged in this long account, 
covering about 25 pages of foolscap paper. But Kennaird, who 
was in charge of the plaintiffs business at Fort Ellice, sweafi 
that he knows of his own knowledge that almost the whole of 
the goods were delivered to J. Stewart & Co., and that a very 
considerable portion of the said goods were delivered by him- 
self, very often to John Stewart personally, sometimes to one or

boarding a number of the

onus

a

W
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mm
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lOther of his men. Besidesthat, the plaintiffs were furnishing 
Stewart with monlhly statements of account, which Kennaird 
says he, in most cases, delivered personally to Stewart, and on 
several occasions he had conversations with Stewart in reference 
to said accounts and he was satisfied with them. 
telf admits t|ie correctness of the accounts.

ame not

, /88g.)

Imissions 
after the 
statutory 
ed made 
to Ken- 
still ex- 

ter a dis- 
jrity for 
rtion, fe- 
•tnership 
was fol-

Stewart him-
h f j . , . In tIie ledger of the
pefenda»ts, kept by Stewart, an account headed “ Hudson’s Bay 
Co." is found, containing entries of the indebtedness of the 
jirm to the plaintiffs at different dates. On the 271b Feb 1886 
the amount then due to the plaintiffs was settled by two notes 
or #2,000 and #r,3oo respectively, signed by John Stewart, per- 
onally. All these put together afford in my opinion ample and 
ufficient proof that the goods were delivered and that the 
harges made for them are correct.

The defendants, other than Stewart, contend that the 
tons of Stewart, and the entries iu the books 
jy Stewart are not binding on them.

It was held, in IfWv. Braddick, , Taunt, 104, that the ad- 
'SS,on by onc of two partners after the dissolution of partner- 
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As to the entries in the books of the defendants' if they stood 
one and were the only evidence in favor of the plaintiffs, the 
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r587’ be necessar'ly bound by their contents. But be. 
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Stewart himself makes the same statement. As a partner, and 
particularly as the manager of tliat concern, Stewart had the un- 
döubted right to pledge the credit of the firm. Some of the items 
charged are for provisions, clothing, and money advanced. But 
the evidence shows that Stewart was boardingthe men employed 
by the firm in their lumbering operations, that the rnoneys were 
topay thesemen,aud sometimes paid directly tothemon the order 
of Stewart, and that these moneys and clothings as well as the board 
were charged by Stewart on their wages. When these things 
were asked to be charged to the firm, whether a poruoli of them 

to be used by Stewart for his personal purpose, the plaintiffs 
had no means of discriminating.

Another contentjon of the defence is that the plaintiffs having 
in February, 1886, taken the personal notes of Stewart for the 
amount due to them at that date, the other defendants should 
be discharged from liability for that amount. But that conten- 
tion seems to be unsustainable. I11 Bedford v. Deakin, 2 B. & 
Aid., 217, it was held that notes taken hy a creditor from an in- 
dividual mernber of a firm, do not amount to a satisfaction of 
the debt unless so agreed. These notes being unproductive, he 
might still resort to his remedy against the other partners.

In Bottomhy v. Nuttall, 5 C. B. N. S. 144, one member of a 
firm had bought goods for the firm for which he had given his 
own acceptance. The acceptor became bankrupt before matur- 
ity of the bilis. It 
done nothing to prejudice his right to have recourse against the 
other. members of the firm for the unpaid balance. The mere 
fact of the vendor dealing with the resident partner, making the 
invoices to him individually, and drawing upon him alone, 
though aware that he was a mernher of a firm and that the goods 
were to be shipped to the firm, makes no difference.

In this case the evidence does not show that the notes 
taken or given in satisfaction of the debt. Kennaird says these 
riotes were taken as a means of fixing the accounts more than 
anything else. They were not discounted atany bank, and no 
entry was made in reference to them in the plaintifFs book?. 
Stewart says he got notice when the notes became due, but no 
demähd for payment was ma* aftertvards, no letter written 
tfcfhim, and he never heard from the plaiptiffs with reference to 
the notcs^fter they were due. These circumstances show be-

yond doubt tl
debt.

C Ithink the
■ with costs.
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y°nd doubt that thc notcs were not taken in satisfaction of the 
debt.

I think the verdict entered for the plaintiff should be affirmed 
with costs.

, and 
ic un- 
items

But
loyed
were
order
)oard
hings
them
iitiffs

Killam, J.-I adhere to the vicws which I expressed upon en- 
: tering the verdict in this cause. It appears to me clear that Sten- 
art had authority, botli actual and ostensible, to purchase on 
Ihe credit of the finn such goods as those for which the plaintiff 
company si.es. It i, admitted that he could purchase supplies 
upon which to maintain the employees of the firm wl.en engaged 
m cutting and hauling logs in the woods. It may not be the 
practice m a majority of instances of millowners to so maintain 
the,r employees attheirmill. I, is, however, not uncommon, 
and might well be necessary nt a loeality such as Fort Ellice In 
7 upinion Stewart, as the managiug partner, must be consider- 
ed to have had authority to dctermine upon the policy of the 
firm m this regard, Even in the begiuning, when bringing in 
he machinery, and when sending out partie» or göing with par- 

ties to the limits, such suplies may well have been required The 
nature of the business was such that powcr to bind thc firm bv 
contracts to purchase them must be implied in Stewart 

Ihavefound,a,afact,that hi» purchase» were made on be-
|ha f of the firm. Ihis bcing so, tliere can be no doubt that his 
entrics in the partnership books of thc amounts of the liabilities 
O Ihe plaintiff and his acknowledgement» to the plaintiff’.» offi- 

ccrs were competent evidence of such 
members of the firrn. This evidence 
Ing, hut it was prima facie »uflicient,
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Appeal dismissed with costs.

be-



88g.

I By sec. 108 
Ishall be quashe 
■nto any super 
■P. C. 442, and 
Bion does not a. 
Bhe writ of certi 
ijibition, when 
B)ears in the pre 
Issued and the < 

I As there was 
Iwo Indian won 
pion to caution 
nian Act, evei 
llie jurisdictioi 
Iharged being o 
Iny evidence at 
lot open to me 

I The only ques 
lien t iniposed fc 
le paid on or be 
iecause, after sta 
In to adjtidge di 
[eing paid by tl 
lifficient distress 

The practice it 
lusi ve of the Su 
prms given in tl 
petions, is not b

I may say here 
Jom Reg.pt. Mc K 
pd, and other sin
pd Reg. v. Logar 
fas itnposed and 
Ut this was a pur
ct under which
f the Summary 
ate had exceedet 
Section 53 of tl 

inviction shall b« 
rms of convictio

II
14H1 MAN1TOBA LAW REPORTS. VOL. VI.
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I

REG. v. GALBRAITH.I
Conviction.—Distress and imprisonment in default of fitie.—Cer- 

tiorari. —Practice.
A statute permitted punishment by imprisonment or penalty, or both. It 

also provided that where a flne is imposed and is not paid, a warrant of dis
tress may issue, and after a return, if no sufficient goods, the defendant 
may be committed to gaol. It also provided that no conviction should be 
quashed for want of fofm or should be moved by certiornri into any superior 
court. A conviction under this statute direeted the payment of a fine and in 
default of payment a distress, and if no goods then imprisonment.
Heidi—That as there was jurisdictiori to award distress and imprisonment, the 

conviction was not bad, although by it the jurisdiction was prematurely 
exercised—such award at that ti me was surplusage only.

A fiat for a writ of certiorari should not issue, as of cöurse, if the Justice do 
not appear upon notice of an application for a summons that it should issue.

Notwithstanding the statutory provision a certiorari may issue where the
Justice has no jurisdiction.

!

i

san
1

;

^ I
iil

/. A. M. Aikins, Q. C., for the Indian Department. 

J. H. Munson and Smith Curtis for defendant.

T. D. Cumbtrland for the magistr.ite.
1

I "I
(gth April, /88g.)

Bain, J.—The defendant js convicted of an offence against 
the provisions of sec. 94 of the Indian Act. The punishment 
fixed by that section is imprisonment or a penalty, or both, in 
the diseretion of the judge or the magistrate convicting. The 
defendant having been tried before two justices of the peace, 
was found guilty, and by their minute made in pursuance of sec. 
52 of the Summary Convictions Act it was adjudged that he 
was to pay $100, with costs on or before the i8th of October, 
and in default of payment a distress warrant was to be issued 
and if there was no sufficient distress found, that he was to be 
imprisoned for the term of two months. The conviction was 
afterwards drawn up awarding the punishment as stated in the 
minute, and the conviction is in the form J 1 referred to in 
sec. 53.

!
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l88g.L. vi. Reg. v. galbkaith. *5
By sec. 108 of the Indian Act, no conviction under the Act 

ihall be quashed for wanl of form, or be removed by certicrari 
nto any superior court.
3- C. 442, and numerous other

Co lonia l Bank v. Willan, L. R. 5 
cases establish that this prohibi- 

i°n does not absolutely deprive the court of its 
he writ of artior ari, tat that, notwithstanding the express pro- 
nbition, when an excess or want of jurisdiction is shewn 

m the proceedings of the inferior

power to issue

Cer- or ap-
. . , , court, the ivrit will be
ssued and the conviction or other proceedings quashed

As there was evidence before the justices besides that of the 
wo Indian »omen, I need not stop to inquire whether the omis- 
ion to caution these

i. It 
f dis-

ld be women as required by sed 122 of the In- 
han Act, even it the omission 
he jurisdiction to make the 
harged being one 
ny evidence at all

proven, would atfeet 
conviction, for, the ofifence 

xvhich they hdd jurisdiction, if there was 
xvhich the conviction might be made, it is 

lot open to me to reviexv its xveight or sufficiehcy.
I Ihe only question I have to considur is, whether the punish- 

bent imposed for the ofifence being a fine of tl<x> a„d rosts, to 
e paid 01, or before the ,8th of October, the conviction is bad 

lecause after stating the imposition of the fine and costs, it goes 
In to adjudge distress in the advent of the fine and costs 
leing paid by the day fixed, and imprisonment 
lifficient distress.

.The prf‘lce in this respeet under secs. 52, and 62 to 67 in- 
r'Ve of the Smnmary Convictions Act, and under the several 
orms given m the schedulcs to the Act as applicahle to these 
cctions, is not by any means clear.

it, the
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in default of
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I may say here, howcver, that this case is clearly distinguishable 
fom Aftv. ÄferiV, 6,Ont. R , ,65,on xvhich thedefendant re- 
N, and other sunilar cases, as Jieg. v. Spar/mm, 8 Ont., R. „0
r **■ v /^”- 16 °"t. R., 335- In Reg. v. McKmzie a fine 
as imposed and imprisonment in default of paymentof the fine 
u h,s xvas a punishment that was not authorized either by the 
c under whtch the conviction was made, or by the provisions 
„. 1 ®umma7 Conviction Act, and it was held the magis- 
ate had exceeded his jurisdiktion in axvarding it.
Section
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case, or to the like effect, and, as I have said, this conviction is 
exactly in the form of J 1, which is headed “ Conviction for a 
penalty to be levied by distress, and in default of sufficient dis
tress, by imprisonment.” Section 62 of this Act provides that 
whenever a conviction adjudges a pecuniary penalty, and wlien- 
ever by the ^ Act or law in that behalf no mode of raising or 
levying the penalty or of enforcing payment of the same is 
stated or provided, the justice, or any one of them making such 
conviction, or any justice for the same division may issue his 
warrant of distress in the form given in the schedule, for the 
purpose of levying the same. Then section 67 goes on to pro
vide that when the Aet on which the conviction is founded pro
vides no remedy, in case it is returned to a warrant of distress, 
that no sufficient goods of the defendant can be found, the jus
tice to whom such return is made, or any other justice for, the 
district, may, by his warrant, conimit the defendant to gaol for 
a period not exceeding three months. Under these provisions 
the justices had jurisdiction to order a distress in default of pay
ment of the fine, and imprisonment in default of sufficient dis
tress ; though I think they should not have awarded them in the 
original conviction, and their awardiug them then, as regards 
enforcing them, was inoperative.

I gather from Reg. v. Brady, 12 Ont. R. 358, that Wilson,C. 
J., then thought that when a penalty is imposed, and the ^ct 
imposing it does not provide a means of enforcing it, the effect 
0/ the sections I have referfed to of the Summary Conviction 
Act, and the forms in the schedules of the Act, make it riglit 
that the adjudication and the conviction should be in the forms 
they are in in the case before me ; it is to be observed, too, that 
the form of the warrant of distress upon a conviction for a pen- 
alty (Ni) seems to assume that the conviction has ordered the 
distress and imprisonment in default of payment of the penalty, 
as has been done here. But in Reg. v. McKenzie, above cited, 
Rose, J., evidently thought that when a penalty only was ad- 
judged, the conviction should say nothing as to enforcing it in 
default of payment, and in Reg. v. Dunning, i4Önt.,R. 52,Wil- 
son, C. J., himself has adopted this view. This case seems to 
be very much in point. The defendant was convicted under 
a section of the Weights and Measures Act, which imposed a 
penalty of $100. Auother section of the Act provided that

penalties ii 
forthwith p 
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penahies imposed under «he Act should be recoverable, if not 
forthwi h.paid, by distress, and the provisions of the Summary 
Convictions Act were made applicable. The conviction was that 

. adjudged to pay $100 and ^15.95 costs and if
the same were not paid forthwith they were to be levied by dis
tress and m defaul, of sufficient distress he was to be imprisoned 
for tliree months. The objection to the conviction wasdiat the 
thejust.ces had exceeded their jurisdiction in awarding impris- - 
onment. Wi son, C. J„ in delivering the judgmen! of the 

Co , t, sa,d I think the imprisonment, as an alternative pnnish- 
ment, should not have been awarded in the conviction ' for bv 
sechon 62” (of the Act of 1889, now sec. 66 of the Aci in the 
Revsed S a.utes) “that is only ,0 be imposed npon the rmm 
of nogoods, and the justice is to recite that return and grant 
a special warrant for the imprisonment of the defendant. * ♦ 

k jnsuces had junsdiction to proceed against the defendant 
by d stress and imprisonment, but not, I think, in the form in

hed f S° * * * 1 »m also of opinion
the defendant ,s not entitled to the writ, because the puTh-

nient imposed by the conviction is within the jurisdiction of the 
jus ices to award ; but they have irregularly directed that it shall 
follow the msufficiency of the, distress, whereas . the constablo 
hould have made his return of no goods, and the justice should 

then npon that sta.ement of facts, have made a warrant of com! 

Itment for imprisonment, but that shews only an insufficiency 
the form of the conviction, which the defendant is not entb

Act, that no conviction should be
Armour, J., dissented from the
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majr infer the leamed Judge would not have differed from the 
Court.i all the 

ground 
made. 
ter, but 
ed cour 
writ waf 
make is 
ed to tl

In Reg.'/. Porter in theSuperior Court of Nova Scotia, noted in 
9 C. L.T. 57, the defendant convicted of an offence again st 
the Canada Temperance Act and adjudged to pay a fine. The 
conviction was in the form of the one in this case and was held 
to be bad. But in ex parte Goodine, in the Supreme Court of 
New Brunswick, noted in 7 C. L. T. 22, it was held that in con- 
victions under this section of the Indian Act, the conviction 
must be in the form J 1 of the Summary Conviction Act, which 
is the form used in the present

If h
i 1
:S

case.
In view of the doubt there is as to the practice, I need not de- 

cide whether, where a penalty is adjudged and the Act under 
which it is adjudged contains ho provision for enforcing its pay- 
ment, the conviction should only ädjudge the penalty, or, as 
has been done here, go on and »djudge distress, and impri/on- 
ment in default'of sufficient distress, but if it should only ad- 
judge the penalty, then I hold, following Reg. v. Dunm,,g, that 
as the justices had jurisdiction to award distress in default of 
payment of the penalty, and imprisonment in default of suffi- 
cient distress, their adjudging it prematurely does not make the 
conviction bad, as it is only surplusage and insufficiency in form. 
The defendant can in no way be prejudiced by these provisions 
being intheconviction, because before a distress could belevied a 
distress warrant would have to be issued as provided in section 
62, and the justice to whom application was made for the 
rant would have to consider whether, if the distress would be 
ruinous to the debtor’s family, he should issue it or commit the 
defendant to gaol under sectiou 64. Then, if the distress 
rant were issued, and a return ofinsuEcient distress made,a 
rant would have to be specially issued before the defendant 
could be imprisoned.
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The defendant gave the six days notice to the justices that 
the 12th of March he would move in chambers for a summons 
to shew cause why a writ of certiorari should not issue. On the 
matter coming up in chambers 
appeared on behalf of the justices, and the counsel for the de
fendant stated that the usual practice in this court was that the 
fiat for the writ should be made without going into the grounds 
on which it was moved, and that on the return of the writ,when

on

the day mentioned, no one
i

H. M. 
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c. 9, s. 344; Guildford v. 13 C. B. 370 ; Re Ti tus, 5 Ont. 
R. 87; AV Martin, 6 Beav. 340.

Bonnar, for attorney.
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as a solicitor, 
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has been. 
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" (7/Å Jttne, 188g.)
Tavlor, C.J.—This is a rule obtained by the Law Society, 

calling upon the attorney to show cause why a rule should not 
issue to strike his name off the rolls of barristers and attorneys of 
this court, and to disable him from practising either as an attor
ney or solicitor or barrister.

The rule was issucd in Easter Term of last year, and has been 
enlarged each Term since, at the instance of the attorney. The 
affidavits filed in support of it, set out two charges of having 
misappropriated moneys which came to his hands as an attorney. 
It is alleged that, in (the spring of 1883, one Garrioch left with 
him for collection, a mortgage upon which there was due about 
54700, and soon after he procured Garrioch to sign a certificate 
of discharge, leaving it in his hands, to be delivered over 
payment of the money. The mortgagor sent the money to 
another attorney, who paid it over to the attorney 
plained of, receiving from him the certificate of discharge. 
When the attorney procured the certificate to be executed, he 
must either have received the money or have known that it 
ready to be paid over for the certificate appears to have been 
registered in the Rcgistry Office the day after it was executed. 
The attorney, howcver, represented to Garrioch that he had 
received only $500 on account, which he paid over, saying at the 
same ti me, that he hoped he would shortly have more money for 
him. From time to time the attorney stated that he had received 
only this sum, and Garrioch relying on his statements, made no 
further enquiry until the spring of 1884, when the attorney left 
the Province. He then learned the t me facts. It is further 
allegpd, that in the spring of 1883, the attorney who had been 
acting for a firm in Ontario, receiving money upon mortgages 
held by thern in this Province, received a sum of $250 from 
Craig in payment of an instalment upon a mortgage he owed the 
firm. The attorney had then ceased to represen t the firm, but 
Craig paid the money, believing that he still aeted for them, and 
the attorney received it as if he did so., Afterwards he admitted

now com-
the

re\

to Craig that he had not paid over the money. At a later date 
he difd pay 5100, part of the money, but he has neither paid the
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remainder to the mortgagees, nor returned it to Craig who has 
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QueeiVs Bench Divisional Court and the Court of Appeal have 
not yet been reported. These courts may have held that the 
misconduct complained of was not such as to justify striking off 
the roll, or they may have only given effect to some of the

objections to the regularity of the proceedings taken by the 
Discipline Committee of the Law Society, and which were over- 
ruled iby ^'hanccTfor Boyd.

It was sought to support the authority of the court to make the 
present rule absolute on the ground that the attorney has been 
guilty of a criminal offence under section 6r of the Larceny Act,
But it has been held that the court .will not proceed summarily I 
against an attorney in respect of matters for which he might be 
indicted, Re Miller, i U. C. Q. B. 256. I do not think, how- I 
ever,' that in the present case a charge against him under that 
section could be sustained. In neither of the cases set out in the 
affidavits was the money left with him “ for safe custody." See 
Queen v. Newman, 8 Q. B. D. 706. Besides, toconvict under that 
section it would be necessary to show an improper and fraudulent 
appropriation of the money, and even in England fraudulent 
misappropriation by an attorney was sufficient to justify an order 
being made, Re Wright, 12 C. B.*N. S. 705 ; Re Blake, 3 E. &
E. 34; Re Hill, L. R. 3 Q. B. 543.

The jurisdiction of the Court in this country is wider than in 
England. Con. Stat, c. 9, sec. 344, enacts that, “ It shall be 
lawful for the Court of QueeiTs Bench upon rule nisi, to hear 
and determine any complaint that may be made against any 
member of the Law Society in the discharge of his duties as 
barrister or an attorney at law, and such member of the Law 
Society so offending may, according to the gravity of the offcnce, 
and in the discretion of the said Court of Queen’s Bench, be 
either suspended from practising law in any court of this Pro- 
vince, or struck off the roll and disabled from practising either 

attorney or solicitor or barrister in any of the said courte."
The section is not very clearly worded. What is the “ so offend
ing? " I suppose it must mean, found by the court to have actcd 
improperly, to have offended, in the manner complained of, 
Certainly the conduct of the attorney here complained of, is such 
as to justify a complaint being made, and the facts being neither 
contradicted nor explained the complaint must be held to be 
substantiated. His conduct has been highly reprehensible. In
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an attorney is shown to have been guilty of gross fraud, although 
the fraud is neither such as ren ders him liable to an indictment, 
nor was conlmitted by him while the relation of attorney and 
client was subsisting between him and the person defrauded, or 
in his character as an attorney, this Court will not allow suitors 
to be exposed to gross fraud and dishonesty at the hands of 
of its officers.” So, in Re 0'Rei//y, 1 U. C. Q. B. 392, where 
the attorney had not been acting in the matter complained of in 
that character, and the court on that ground refused an attach- 
nxent, Jones, J., said, ” It is not clear that they may not in 
case of great impropriety like the present, tending to shew that 
the attorney is not trustworthy, interfere on application to strike 
him off the rolls.’' See also the language of Spragge, C., in Re 
Currie, 25 Gr. at p< 345.

Another, question is, whether the court can or ought in the 
ca'se of a complaint again st an attorney for professional miscon- 
duct deal with him in his character of a barrister, where he is 
also a barrister. Whether the case of Hands v. Law Society, 
already cited is, or is not an authority respecting the power of 
the court to deal with an attorney under the circuinstances there 
appearing, Chancellor Boyd had there, no doubt, that he had 
power to punish the barrister for misconduct as a solicitor 
said, the conduct which unfits a man to be a solicitor should a 
fortiori preclude his being a barrister, a degree of greater rank 
and honor in the law; and where practitioners, as in this Pro- 
vince, usually continue the functions of both branches of the 
profession, it is impracticable to discipline the solicitor and let 
the barrister go free.”

In my opinion, a case has been made out which justifies the 
court in exercising the powers it possesses.

As, however, the question of dealing with a barrister for mis- 
cohduct iii a different office held by him, and the propriéty of 
punishing him in respect to the one office for an offence com- 
mitted in the other, requires and deserves a good deal of consi- 
deration, I think the Court should, in the present case, confine 
itself to making the rule absolute to strike the attorney off the 
roll of attorneys.

Killam, J.—I agree fully with the learned Chief Justice in 
thinking that the rule must be absolute to strike the name of the
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party complained against from the roll ofattorneys, and declare 
him disabled from practising as an attorney or solicitor in any 
court of this Province. I do not propose to add anything to the 
reasons given by him in support of that opinion.

The applicatton is made under the 344th section of the Act 
Con. Stat. Man. c. 9, Div. 8, vvhich enacts that, “ It shall be 
lawful for the Court 
and determine , 
member of the law
bamster or an attorney at .law, and such member of the law 
society may, according to th\ gravity of the offence, and in the 
discrelion of the said court bf Queen's Bench, be either sus- 
pended from practising law in
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struck off the roll and disabled from practising either as an 
attorney or solicitor or barrister in any of the said courts."

ehave- under thls sectl01’> to hear and determine complaints 
against parties in the discharge of their duties , 
attorneys. Every attorney is not necessarily a barrister or every 
bamster an attorney. It appears to me that each is to be dealt 
with reference to his office or position for breach of duties in 
t tat position. In neither position is he to be dealt with for 
genera misconduct not connected with his duties as a member 
of the law society. If, then, a party occupies two offices, which 
a e distmct from each other and is punishable by deprivati 
lie Office, and in neither case for misconduct wholly unconnected 

with either, it appears that the only punishment intended is 
deprivallon of or suspension from the one in reference to which 
he misconduct occurs. The section imposes a penalty or for- 

teiture and, if ambiguous, it should be construed in the 
more favorable to the offender.
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there are many kinds of misconduct not referred to in the 
section, and which it gives this court, as such, no 
authority to deal with, and many of these would be as dis- 
creditable and shew the party guilty of them to be as unworthy of; 
confidence as the misconduct now complained of.- I think then 
that so far as our authority may be derived from the section re
ferred to, it does not extend to a distance which will warrant us in 
striking the name. of the party from the barrister's roll.

The Ontario statute under which was madu the application in 
which Boyd C., made the remarks referred to by the Chief Jpstice 
is framed in different language from this section in our ActX^

So far as the application to strike from the barrister’s roll isx 
concerned, we hav^e not had the advantage qf any argument 
based on other considerations than this section of the statute.
I have, therefore, not considered this portion of the application 
in any other light, and if counsel for the Law Society desires to 
press the point on other grounds, I think that it would be better to 
enlarge the application until the next Term of the court.

Bain, J.—I think in both cases the misconduct alleged against 
the attorney was in the discharge of his duties as an attorney.
In the Garrioch case, at all events, it is not open to doubt that 
it was as an attorney he was employed to collect the mortgage 
money, and that as such he received it.

This court has jurisdiction to entertain the application to 
' strike him off the attorneys’ roll, both by virtue of the summary 

jurisdiction exercised by the courts in England over attorneys, 
and also by virtue of the pow.ers specifically given to it by sec.
344 of cap. 9 of the Consolidated Statutes. This section gives 
the court ample power to strike an attorney or barrister off the , 
rolls, or to suspend him from practising, on a complaint being 
made and substantiated that he has misconducted himself in the 
discharge of his duties as such. Re A, B., An Attorney, 3 
Man. R. 316. \

Each complaint that is made to the court under the provisions 
df this section will have to be disposed of on its own merits, but 
as a general rule, I think the court should .still follow the 
principles that have governed the courts in England in the exer- j 
cise of their summary jurisdiction in such cases.
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While the courts in England will not strike an attorney off the 
roll for the mere nonpayment of money, it is clear they will do 
so wlien, as in this case, it is shewn that the attorney has fraudtt- 
lently and dtshonestly misappropriated moneys that he had 
recetved, Re Wright, 11C, B. N. S. 7=5; Re Sparks, ,7 C. B. 
M. S. 737, Re Htll, L. R. 3 Q, B. 543, The principle upon 
whicli the court acts 111 sueh cases is thus stated by Blackburn T 
in Re Blake, 3 E. & E. 34, “ The court has a juriidiction in 
such cases as the present to ascertain whethef a person accredited 
as one of its officers is unfit to be so accredited. It is not neces- 
sary m order to induce the court to interfere in a summary 
that the conduct chargod sliould either amount to an indictable 
offente, or anse out of a transaction in which the relation of 
attorney and client subsists between the attorney and the 
against whom he has been guilty of misconduct.,,
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The misconduct of which the attorney is shewn to have been 
gu.l y ,s so grave that there can be no doubt but that he should 
be struck off the attorneys’ roll, as one whom the court 
longer accredit as one of its officers. can no
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inclined to think that the section does not give us jurisdiction to 
order that he be struck off the roll of barristers.

If it should appear upon a due consideration of the question, 
that the court half no power to discipline a barrister beyond that 
which is conferred by the section, it will be very desirable for the 
Law Society to obtain legislation that will enable either the court 
or the benchers to discipline barristers who are shewn to be guilty 
of misconduct that renders them unworthy of the position, whe- 
ther such misconduct has been in the dis^harge of their profes- I 
sionäl duties or otherwise. With us the two professions are usu- 
ally combined in one and the same person, and in cases like the 
present where dishonesty or other personal giisconduct is proved, 
and the court strikes the o fiender off the attorneys' roll, because I 
it can no longer accrédit him as one worthy of confidence, it is 
absurd that the same individual should still be accredited to prac- 
tice in the higher and more honorable position of a barrister. I 
Such an anomaly could never have been intended, and I regret 
that the wording of‘the section compels me to put the construc- 
tion I have upon it. In Ontario, a barrister may be disbarred, 
or a solicitor struck off the rolls, not only for professional mis
conduct, but for conduct unbecoming a barrister or solicitor, 
(Revised Statutes, c. 145, s. 44,) and we should have a similar 
provision in our statutes.
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THE BRITISH LINEN CO. v. McEWAN.

(In Appeal.)

Suurity for costs.—No defincc to action.-Proof of.

application for security for costs the plaintiff cannot.fother than in 
proof of defenddnts adnussion) file affidavits in proof of his 
and ohlige the defendant to show that he has sotne defence.

An actton was brought upon a foreign judgment. Upon an application for 
security the plaintiff (Hed a certificd copy or exemplification of the judgment.
* C*‘stEnce of‘he judgment was admitted by the defendant and he did 

allege payment of it. j

Upon an

canse of action

Hel,t, That as there might be some donbt upon the construction of the judg. 
ment as to whether it was of sitch a nature asto raise an implied pm- 
mtse to pay it, the defendant was not to be deprived of his right to se- 
cunty. 0

Application to reverse decision of Bain, dismissi 
mons for security for costs.

C. IV. Bradshaw for defendant.

ng a sum-

, . Pri”‘“ Mit 011 defendant
showtng platntiff ,s 01,t of the jurisdiction the order for security 
should go. N. W. Timbtr Co. v. McMillan, 3 Man. R. 2?7 
Order may be refused if plaintiff shows there is no defence • 
IVtsttrn Electric Light Co. v. McKenzit, 1 Man., R. 5, ■ Do’r 
v. Rand, ro Pr. R. 165; Bank of Nova Scotia v. La Roche, g 
ur. K. 503; Anglo-American Co. v. Rowlin, 20 C. L T N 
s. 37-- There is no reason why an action on a foreign judg- 
ment should dtffer from any other cause of action; Pilttln 
Poreign fudgments, 185 ; Hcnbmy v. Tumor, 2 Ont R 2ga ■
fTnV“W’jMan' R' 599 ; Schihb> v- W*stenholz, l,

• 0 V- B- 155, Beaty y. Cromwcll, 9 Pr. R e,7 . c>„,,
Kidncy Pad Co. v. McCarthy, 8 C. L. T. ,95. fhereis noth
mg to show that the judgment was final; Patrick v. Shcdden 2 
L. (X B. 14. '

’.e the

f Stewart Tuffer and F. H. Phiffen for plaintiff. Inten 
ton 0f the Manitoba Legislature was to interfere tq limited ex

tern only with extsttng law. The Act does not apply ,0 de- 
fences that were set up in the foreign tribunal; Rowler v Falt
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27 U. C. C. P. 417 ; Rousillon v. Roussillon, 14 Ch..D. 351; 
Di Cosst Brissac v. Rathbone, 30 L. J., Ex. 238.' 
of foreign judgment; Taylor on Eviätnci, §1,742 ; Manning v. 
Thompson, 17 U. C. C. P., 606; Anglo-Amtrican Casings Co.v. 
Rowlin, 10 Pr. R. 391; Gault v. McNabb, 1 Man. R. 35 ; 
Meycrs v. Pri/tit, 1 Man. R. 27 ; North v. Fishir, 6 Ont. R. 
206, reverses Fowltr v. Ehz/. Not necessary t hat defence shöuld 
be on merits; VKwm v. <?«;'*(■, L. R. 4. Q. B. 653. Statute of 
limitations is that of the hx fori; Ellis v. McHtnry, L. R. 6 
C. ,P. 238 ; Piggott, 104.
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As to effect

f . (ythjune, /88g.)
Killam, J. delivered the judgment of the Court (a).—This is 

an application to reverse an order of my brother Bain dismissing 
a summons taken on the part of the defendant, calling upon the 
plaintiff to show cause why it should not give sécUrity for the 
defendant's c osts of the action. The summons was founded upon 
affidavits showing meiWy that the defendant has appeared to the 
action and that the plaintiff company is a Corporation carrying 
on Business in Great Britain and having no Office, branch or 
place of Business in Manitoba, and carrying on no Business here.
In reply there was filed an affidavit of the partner of the plain- 
tifPs attorney, stating that he has personal knowledge of the 
facts to which he deposes and that the action was brought upon

speciali,y endorsed writ to recover ^1,080 45. 4d. stg., or 
#5.236 Canadian currency, being the amount of a judgment 
recovered by the plaintifis against the defendant-by the Court of 
Sessions for Scotland. The affidavit also verifies the writ in this 
action with what the deponent calls a certified copy of the de- - 
cree of the Court of Sessions and a copy of the pleadings, and 
States that the deponent bejieves that the defendant has no de- i
fence to the action but that his appearance has been entered for i
the purpose of delay. • j

In reply to this affidavit the defendant filed an affidavit of the -
partner of his attorney, stating that he (the deponent) “ receiv- f
ed instructions from the defendant as to his defence to this ac- I
tion and advised him thereon,” that he is instructed by the 1
defendant and believes that the defendant has not resided or 1
had any domicilé in that part of Great Britain called Scotland 1

(a) Present: Taylor, C.J., Dubuc, Killam, JJ.
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during the past twelve y&, and that the defendant 
permanently resident in

>• 351;

d effect

R- 35;
)nt. R. 
shöuld 
,tute of 
u. R. 6

has been
„ , . .. . u Man,toba for the past eight years, and
that his domicile has been only in Manitoba during such past 
eight years, that he is further instructed by the defendant and be- 
heves "that the original dause ofaction sned on herein did not 
accrue within six years before the commencement of the action 
on which the judgment or decree sned on herein was recovered, 
or within six years prior to the commencement of this action 
that the defence of the statute of limitations was not set up in' 
the original action by the defendant and that he (the deponent) 
" lnstructed that such defence could not have been so set up in 
the courts m Scotland in which said judgment or decreet was re- 
covered, by reason ofthere being no such statute in force there ■ 
that from a consideration of all the facts of this suit I believé

-r - “Ä
merits and has a good defence thereto that he (the deponent) 
is a so instructed and believes that before the action came on for 
tnal m the Scotch courts the defendanfs solicitpr notified the 
the plamtiff that the defendant abandoned all defences (if any) 
taised in the action m Scotland, except the question of jurisdic- 
hon and that no other defence or question raised by the defen
dant, except the question of jurisdiction was ever enquired into 
111 said action by the court iu Scotland, it being defendanfs in
tention to reserve his-defence to meet any action brought in 
Manitoba by the plamtiffs; and that he (the deponent) Is fur- 
ther instructed by the defendant that he (the defendant) 
in Scotland when said action in Scotland 
has not since been in Scotland, and 
ment of said action he owned 
affidavit also contains

r88g.) 
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at the date of comnience- 
property in Scotland. This 

„ • some statements made for the purpose'ofxcusing the want of an affidavit from the defendant hinLf.

The special indorsement upon the writ of snmmons sets out a 
claim upon a “judgment recovered in the Court of Sessions for 
Scotland under decree of said court,” giving the Ta,e and

no

of the 
•eceiv- 
his ac- 
y the 
ied or 
Dtland

amount.
The paper writing called a certified copy of the decree of the

Court of Sessions sets out that defences were lodged for the dc
fendant, that the parties were allowed a proof of the averment» 
on the pleaof no jurisdiction and prtx/was adduced ttoThe

A
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Lord Ordinary “ repelled ” this plea and allowed the parties 
Proof of their averments, that such “ proof being called and 
appearance for the defender,” the Lords of Council and Session 
“ decerned and ordained and hereby decern and ordain the d6- 
fender to make payment to the pursuers ” of the suifts 
tioned, and that “ the said Lords grant warrant to messengers- 
at-arms in Her Majesty’s name and authority to chafge the de- 
fender personally or at his dwelling-house, if within Scotland, 
and furth thereof by delivering a copy of charge at the office of 
the Keeper of the Record of Edictal Citations at Edinburgh, to 
make payment of the aforesaid sums,” &c.,“ within fourteen 
days next after he is charged to that effect, under the pain of 
poinding, and also grant warrant to arrest the defender, his 
readiest goods, gear, debts and sums of money in payment and 
satisfaction of the said sums of money,” &c., “and if 
the defender fail to obey the said charge, then to poind his 
readiest goods, gear,, and other effects,” &c.

The paper said to be a copy of the pleadings in the cause in 
Scotland sets out defences to the original action upon the merits 
and 011 -the ground of want of jurisdiction.
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It is contended for the plaintiff that it appears ciear that there 
can be no defence to this action and that upon the principles 
laid down in Western EiecHic Light Co. v. McKenzie, 2 Man. R. 
5' i De St- Martin v. Da vis, W. N., 1884, p 86; Anglo-Anieri- 

| .can Casings Co. v. Rawhn, 10 Pr. R., 391, no order for 
security- for costs should be made. None of those cases, how- 
ever, goes as far as it is necessary to go to support the plaintifFs 
contention. In each of them the defendant liad, independently 
of the Act which gave the original of action, and shortly 
before the action was brought, expressly admitted the debt in 
writing, and upon the motion when this was shown no explanation 
was offered or defence suggested. It has never, so far as I know, 
been determined that, in answer to the prima facie case made 
for security by showi 11g the plaintiff to be resident out of the 
jurisdiction of the Court, a plaintiff can file material, apart from 
such subsequent admission of the defendant, in proof of his 

of action, and thus oblige a defendant to show that he has 
some defence. Such a practice seems to nje objectionable 
tending to increase the expense of intérlocutory applications of 
this nature and to encourage unnecessary preliminary contests.
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It tnay be t hat there is here sufficient prima facie evidence of the 
recovery of the judgment sued upon to support the plaintifTs 
upon the trial. I have formed no opinion upon thatpoint, but I think 
it vvell to suggest to the plaintilTs attorney to consider carefully, if 
the document produced is the sole evidence on wliich they rely for 
the purpose, whether it is an exemplification ofa judgment. For 
the purposes of t his interlocutory application it appears to me 
tliat the affidavit of the defendant’s attorney impliedly admits 
the recovery of a judgment in the Court and for the amount al- 
leged by the plaintiff. But, apart from such admission, I do not 
think that, even granting that there is such an exemplification, 
the defendant should be put to showtng a defence in order to 
support his application. The action is brought upon, the implied 
promise arising from the recovery of the alleged judgment. The 
judgment is not matter of record here, but merely raises a simple 
contract on which the judgment creditor must sue, as he would up 
a promissory note. In my opinion a foreign plaintiff should 
in an action upon a promissory note,' by fiiing an affidavit in 
proof of the defendanfs signafure and of belief that there is no 
defence, throw upon him the onus of disputing it, or showing 
some other defence tu support an application for security for 
costs. Hut a foreign judgment is not recovered by the action of 
the defendant.
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The final step to make it a judgment is taken by 
the Court or its officers. The defendant may even have allowed 
it to gö by default, or have expressly consented to it, but neither 
his default nor his consent constitutes the judgment, which must 
be the result of some subsequent step taken by other persons. 
Then there is not even as much admission by the defendant of 
that which constitntes the real cause of action in such a case as 
this as in that of a promissory note payable generally on which, 
after the signature of the defendant, nöthing may be necessary 
to occur save lapse of a certain period of time to constitute the 

of action. When the action is brought here, the defend
ant may not be aware whether all the necessary steps have been 
taken to constitute a valid judgment, and he may not be in a 
position, upon the application for security for costs, to show even 
a belief that such steps have not been taken.

the
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It, therefore, appears to me that, if no affidavit had been filed 
fur the defendant in reply to that of the plaintifTs attorney, the 
urder for security for costs should have been made.
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It is claimed for the defendant t hat the affidavit in reply 
filed under protest on the ground of some ruling of the learned 
jud^e in chambers or of soäe opinion expressed by him. Even 
if that be so, the .plaintiff is clearly entitled to avail itself ofany 
admission or statement of fafet contained therein. Parties should 
understand that in such matters they must accept the reSponsibil 
ity of the action they take and be bound by their own statements 
of fact. Taxei.iThe quedtion then remaihs, whether the affidavit 
sufficient to show that the $6fendant has no real defence to this 
action. In my opinion, it does not. TAlthough it appears to 
admit sufficiently for the pur poses of the application, that a judg- 
ment has been recovered/n Scotlnnd, this does not necessarily 
in vol ve an admission that the judgment is of such a nature that 
this action will lie. Upbn an examination of the alleged tiecrue, 
it seems to me not altogether clear that the action would lie 
without proof of the defendant having been charged in the 

there set out. Un less this is perfectly clear, it shoiild not be 
assumed. If there is any question whatever about it, upon the 
construction of the document, it should not be decided
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such an application as this. Whether, in fact, the defendant 
so charged, lie tnay not know. It is alleged' that he has not 

been in Scotland since the commencement of the action there. 
I do not see how he could be called upon to admit or deny that 
he was so charged in onder to support his motion.
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Whether, then, it is made sufficiently to appear by this affi
davit that the defendant can have no defence on any ground on 
which the onus would be thrown upon him, I deem it unnecessary 
to consider.

In my opinion, the applicatiort should be granted, the order 
dismissing the summons discharged and the plaintiff ordered to 
give security for costs in the usual way, costs of the application 
to the court to be costs in the cause to the defendant in any 
erent, and costs in chambers to abide the evept of the cause. * 

Order made for, security for costs.
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SCHULTZ v. CITY OF WINNIPEG. 11 '

(In Appkal')

Tmi. —Interest.—Constitutional law. —Retrospective statutes.

y? t,C! 0fJf86i " In CW“ a ratc of P«r cent. al the end\f each 
month shall be added upon overdue taxes, the same to commence on Ihe ,st 
day efjanuary, from and aftcr Iheyear in which the rate shall have been
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By the Act of 1888, (May) the provision of 1886 was repcaled, and the 
following substituted: “ Upon all taxes remaining due and unpaid on the 31st 
December, there shall be added a rate of X per cent. per month at the begin- 
nmg of each month thcreafter.” 1

Ccrtain taxes having been due for the years 1885, 1886 and 1887. 
i. That the statutes not retrospective; that no percéntage could 

be addfd to the 1885 taxes; that none could be added under the 
1886 statute aftcr its repeal in May, 1888; and notte under the 1888 
statute until after the following 31st‘of December.

2. That viewing the whole statute the pcrcentage was in reality interest 
and so ultra virt, of the legislature. (Affiiming Taylor C 1 
Killam, J„ dissenting.) , 6 y ’

liAlN, J., founded his opinion on the fact that the interest exceeded 6 per 
cent. per annum. v

\

iaffi- Rehearing of suit in equity to restrain the sak of plaintiff’s 
lands for taxes.

H. M Howell, Q. C., and Isaac Campbell, for defendants. 
As to the right to add additional amounts for delay in non-pay- 
ment, see Municipal Acts of 7886 sec. 626; 1887, sec. 43; and 
1888, sec. 53. I axation by the Mnnicipality is taxation by the 
Legislature. Wishart v. Bran,lan, 4 Man..R. 453 ; Maximilian 
v. Mayar, b-c., of New York, 62 N. Y. ,65 ; Buttruk v. Lowell, 
83 Mass. 172. The word “ Interest ” in B. N. A. Act, 
sub-sec. 2, and sec. gr, sub-sec. 19 refers to contract.

urder 
;d to

any ^

sec. 92,

tention was to deal with rnatters relating to trade and commerce. 
The Act is very terscly put and must be expanded by interpreta
tion. Bank of Toronto v. Lambe, 12 App. Ca. 575. There 
bcing no legislation by Dominion Parliament, the Provincial 
Legislature can legislate. > The laws of each Province

rosts.

were.to
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unlil other legislation by Dominion Parliamcnt, L' Union , 
v. Bclisle, L. k. 6 "P. G. 36. Tiiis Act provides only damages 
for wrongful retention of mpney. Degal interest not the correct 
term, R. S. C. 0. 127, s, 2. Reference was made to Con. Stat. 
U. C., c. 43, ss. r to 4 ; the Ontario Statute of 18S4, c. 10, s. 4 t 
and 1888, c. 29, s. 5; Revised Statutes of Ontario, c. 193, s. 157. 
AII taxation should be equal, Dillon, pp. 728, 729, 730. A11
addition to overdue taxes equalizes. Interest allowed as damages 
may vary with the value of money. Powell v. Peck, rs Ont. 
App. R. 138. As to word interest, see Bonnier's Law Diction- 
ary ’ Fyles on Bills, 308; B. N. A. Act, s. 92, sub-sec. 15 ; 
Royal Canadian Insurance Co. v. Montreal Warehousing Co., 2 
Cartwr. 361.

F. H. Phippen, for plaintiff. There was no legislatioii which 
authorized taxes on any year before 1886. If any addition, on 
acconnt of wrong yrincipie, the sale bad, Yokham y-. Hall* 15 
Gr- 335 i Claxton v. Shibley, ro Ont. 195; Hall v. Farquharson,
>5 Oiif. App. 457; C. P. R. v. Calgary, 5 Man. R. 37. The 
Municipal- Acts authorizing interest are not retractive, Cooley on 
Taxation, 221; Comvay v. Cable, 37TH. 82; Maxwell on Sta- 
tutes, 143, 348, 349. As to constitiVtional question,
Queens Insurance Co., 1 Cartwr. ^72; Trust år Loan Co. v. 
Ruttan, 1 Sup. C. R. 564. I his/s not a tax, it is a penalty for 
nonpayment of money. There could be no right to interest 
unless specifically conferred, and Dominion Parliament alone 
could confer it. As to term “ interest,” see Imperial Dictionary ;
20 Myer's Federal Decisions, p. 198; Bainbridge v. Wilcocks,
1 Bald. 536; Brown's Law Dictionary, ■ Hawkins v. 
Bennet, 7 C. B. N. S/507, 552. As to municipal institutions, 
see Cushing v. Dupuy, r Cartwr. 258, 272 ; Fitigerald v. Champ- 
neys, 2 J. & H. 31 ; Church v. Fenton, r Cartwr. 831; (?««« v. 
Robertson, 2 Cartwr. 65 ; 5/«yr« v. Oril/ia, 36 U. C. Q. B. 159'

(jnt Janutvy, 1884.)
Taylok, C.J., delivered the following judgment- at the hear- 

ing:—
The bill in this case is filcd, praying an injunction to restrain 

the sale of lands for arrears of taxes. An interim injunction 
granted, with leave to rnove to continue it. Since t hen 

/ wer-has been filed, and the motion to continue was, by consent, 
turned into a motion for a decree.
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• There is no dispute as to the facts. The plaintiff is the owner 
of the lands, and they have been advertized to be sold for arrears 

assessed in the years 1885, 1886 and 
1887. Ihe amount for which tliey. are now advertised to b? 
sold, is, #4,149-20 made up of #3,673.50, the taxes for those 
tlnee years, with, added thereto, a rate of threequarters of one 
per cent. upon the taxes of 1885 and 1886, at the end of each 
mouth, during the year 1887, and also, a rate of three quarters 
of one per cent. upon the taxes of the three years, at the hegin- 
ning of each rnonth, during the first nirie nionths of 1888 The 
defendants claiin to be entitled to make the additional charge of -1 
three quarters of one per cent. for each month, by virtue of sec- 
tion 626 of The Municipal Act, 1886, the 49 Vic.' c. 52 
amended by 50 Vic. c. 10, s. 43, and 5. Vic. c. 27, s' 43.

The plaintiff"s contention is, that the Local Legislal 
power to i mpose sueh in terest, that being a subject, by The 
liritish North America Act, reserved to be dealt with exclusively 
hy the Parliament of Canada. Also, that, there is no authority 
under The Municipal Act, as amepded, to charge interest upon 
these taxes fpr the period after the i8th of May, 1888.

Interest is one of the matters reserved by section 91 of The 
British North America Act, to be dealt with exclusively by the 
Dominion Parliament, and an Act of the Parliament of Canada ' 
has been passed, R. S. C.
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ure has no

, . c. i2j, applicable to this Province,
which fixes the legal rate of interest at six per cent. But the 
defendants urge, that the addition made under the provisions of 
the Municipal Act, of three quarters of one per cent fur cach 
month, upon overdue taxes is not interest, but an increase by 
“y.°f damages, and argue that it is q'uite competent for a Local 
Legislature to irnpose damages for nonpayment of money, estim- 
atmg these damages at any rate or percentage 011 the debt.

Are damages for the nonpayment of money and interest on the 
money, the same thing ?

'■)
The Imperial Dictionary defines interest to be, the premium 

' pald for the use of money; the profit per cent derived from 
money lent, or property used by another person; or from debts 
remaimng unpaid. In Bouvier's Law Dictionary, it is said to 
be the compensation which is paid by the borrower to the lender, 
or by the debtor to th^reditor for its use. The debtor, in case 
of defauit in paymen< must pay interest from the day the pay.
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ment should have been made. This is because he detains from 
the creditor against his will, a smn of money which he
,, ,0 1,ave' al,d ‘»terest is the legal coinpensation 

allowed for such dctcntion.
*35-
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That, III the absence of contract, the measure of damages for 
the detention of money, is the legal rate of interest, seems settled 
by a long current of authority.

In Robinm v. Bland, 2 Burr. 1077, the plaintiff sued upon a 
bill ofexchange, for money lost at play and for money lent, and 
recovered a verdict on the common counts, for so much of his 
claim as was for money lent. On a motion in Term Mr. Justice 
Wilmot, speaking of the jeterest to be given on the assessment 
of damages, sailL <• Tlus is an action that sounds in damages, 
and the trtie meashre undoubtedly is the damage which the plain
tiff sustains by the nonperformance of the contract, and that 
damage is the whols interest upon the sum lent," In Craven v.

•cktll t Ves. 60, Lord Eldon said, it is (he c o hstan t practice, 
enhet-by the contract or in damages, to give interest upon every 
debt detained. In Hillhouse v. Davis, 1 M. & S. 169, interest 
for the sum detained was held proper to be given by way of 
damages. Best, C.J., ift Arnott v. Redfe,n, 3 Bing. 353, said,

I here are two principles on which interest is given in our 
courts; first, where the intent of the parties that interest should 
be paid, is to be collected

1

1

■V A

/

from the terms or nature of the con
tract : secondly, where thetiebt has been wrongfully detained 
from the creditor. Tlfe Supreme court of Pennsylvania in 1803, 
when disposing of Crawfordn. WWing, 4 Dall. 286, said, “ We 
lave traced witli pleasure, the progress of improvement upon the 
subject of interest to the honest and rational rule that, whenever 
one man retains the money of another, against his declared 
the legal compensation for the 
and allowed.”

will,
use of money, shall be charged

In Sumner v. Bcebe, 37 Vt. 562, cited in Sedgwick on Dama- 
ges, 176, note, the court laid it down as well settled, as a general 
rule, that after a debt for a fixed sum becomes due, so that it is 
the duty of the party to pay it, interest will be allowed 
ges for the detention of the debt. And in Rootc v. Blanchard, 
88 Mass. 221, Bigelow, C.J., said, ■' Where a definite time is 
fixed for the paymept of a^iim of money, the law raises

1
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mise to pay damages by way of interest, at thé legal rate, for tlie 
detention of the money.” See also Dodge v. Perkins, 26 Mass.

39
from 

; enti- 
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i here have been similar decisions.in the State of New York, 
among which Anon, 1 Johns. 315 ; Wilson v. Conine, 2 Johns. 
280; Jieais v. Guernsey, 8 Johns. 446; Law v. Jackson, 2 Wend. 
\'0! Oox v. J)ey, 3 Wend. 356; v. Fiedler. 12 N. Y. 40,
may be referred to. I11 Rensselaer1 Glass Factoiy v. AV/V, 5 
< ow. 587, when classes of cases wer^ being spöken of, in which 
jaries might allow interest, one class vyas said to comprehend those 
1 ases “ wliere interest is not a necessary incident to the debt, bnt 
may be aliowed nnder circumstances, by may of mulet or punish- 
ment for some fraud, delinquency or injustice of the debtor, or 
for some injury done by him to the ereditor; and in sucti 
the legal rate of interest is assumed as the measure of damages.

In the Supreme Court of the United States, the same doctrine 
has been repeatedly stated. In Curtis v. Innerarity, 6 How. 156, 
it was said t hat in assessing the damages for the breacli ofa eon- 
Iract, the jury may allow interest by way of damages. In 
Lincoln v. Chaflin, 74 U. S. 132, it was said, that interest is not 
allowable as a måtter of law, except in cases of contract, or the 
unlawful detention of money. So, in Young v. Godbe, 82 U. S. 
562, it was said, that if a debt onght to be paid at a particnlar 
lime and is not, owing to the default of the debtor, the ereditor 
is entitled to interest from that time by way of compensation for 
the delay in payment. See also, CMcago v. Tebbetts, to4 U. S. 
120. In Lou don v.
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down that, wliere there is delay in the payment of money, the 
law assumes that interest is the measure of damages. And in 
Goildard v. Foster, 84 U. S. 123, the court held, that wliere 
interest is aliowed, not under contract, but by way of damages, 
the rate must be according to the lexfori, and in that

We
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ever
tvill,
rged case,seven

per cent. being the rate, interest at that rate was given. So, in 
Meyfis Fed. Dec., under the heading “Interest," section 3, the 

City of Memphis v. Brown, 1 Flip. '210, iscited, in which 
it was held that the measure of damages for a debtor’s failure to 
pay money is, the amount due with the interest given by the iex

ma- 
eral 
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trd,

If, then, the measure of damages which the law allows in the 
of the detention of jtooney is, interest l*t the legal rate, the
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pro-
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legal rate fixed by the Parliament of Canada, which has the 
exclusive power of fixing the rate, must be the measure of dama- 
ges in this Province. I do not see hoxv the Local Legislature 
can change that and fix anpther and higher rate. Calling the 
sum or rate to be charged, damages, increase or addition, can 
make no difierence. While the usury laws were in force, attempts

1874,
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constantly being made in this xvay to evade them, but all 
such attempts were conspicuous failures. A
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As was såid by Lord Chancellor Hardxvicke in the famöuscase « 
of Chesterfieldv. Jamen, 1 Atk. 301, and 1 Wils. 286, “Courts 
regard the substance and not the mere words of contracts.” Or, 

it was expressed by Lord Mansfield in Richards v. Brown, 
Co\\rp. 770, “ The question is, what was the substance of the 
transaction and the true in ten t and meaning of the parties, for 
they alone are to gdvern, and not the words used.” The same

%

i
:!

learned judge in Lowe v. Waller, 2 Doug. 735, said, “ The only 
question in all cases lille the present is, what is the real substance
of the transaction," not, what is the color and form." The opin
ions so expressed were approved of and acted npon by C.J. 
Marshall, in Scott v. Lloyd, 9 Pet. 418; C.J. Taney;'in Andrtws 
v. Pond, 13 Pet. 65, and by C.J. Robinson in IVrighl v. 
Marralls, 8 U. C. Q.-B. 51 1

I lie question now presented for decision has only once before 
been raised, ånd-rhat in the Province of Quebec. The 14 & 15 
Vic. c. f 28, t&i Act of the old Province

'i1

of CanäTda, amending 
and consolidating the ordinance to incorporate the City of 
Montreal, by section .75 prtwided that, an annual increase of ten 
per cent, should accrue upoiratHm

É

paid assessments on real pro- 
perty, and that the property should, after nonpayment for five 
years of the arrears and increase, be liable to be sold. >„After 
confederätion and in 1874, the37 Vic.c. 51, Q. passed by the Local 
Legislature, repealed the Jormer statute and gave the Corporation 
power to rernit by way of discount for prompt "pay men t, 
charge internt, eo nomine, at ten per cent. Then, in 1878, the 41 

passed imposing an increase, addition or pen- 
alty, instead of the interest under the previous Act. In Ross v. 
Torrance, 2 Cart. 352, the plaintiff succeeded in his contention 
that such legislation was not within the power olj the Local Leg- 
islatpre. Mr. Justice Johnson, in giving his jjidgraent in favör 
of the plaintiff, said, “ Before the Act of 1878, the question

4

V

Vic. c. 47, Q. was
1

byI
section t 
Loral J,i

I
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the wo„ld have been, whether the Provincial Legislature could, 
1874, change or authonze any creditor to change the legal rate 

ln'erCst ’ 4nd now the question is, whether the Provincial 
hegtslature could, in ,878, author.ve the exaction of an increaae 
addition or penalty of ten per cent. for delay in payment of taxes.

■ ■ . As to the real nåture of the exaction, whether it
ue called in terest or ihcrease, I

the

all . must say at once, that my iudg-
7ntrd c°nsc,ence u“er‘y refuse to yield to any attempt at 

, dm,netton between the.se tWo things. The law itself rejeets any 
such d,st,netton. It is old law, and finds plain and emphatic 
expression m the words of a specific artide of the code (Art 
1077,) “ Ihe dan,ages resulting from delay in the payment of 
ntoney, to which the debtor isliable, consist only of interest at 
the 1 ate legally agreed on by the parties, or, in the absence of 
such agreement, at the rate fixed by law.” If any other rate is 
to be fixed hy law, since confederation, it must be by the Parlia- 
men t of Canada. .

Or,

the
for

. • • • Therefore, by whatever name they
ftliat is, the Provincial Legislature) call the exaction in question
!‘1S’ by'law> stl" ,nterest and "«‘hing else. They cannot change 
its nature by changing its name. . . . . If they can give
the Corporation of Montreal by this mere changing ,he name of 
, lhlng’ a legal r,gllt t0 ten P=r cent:,- in the absence of agreement 
between the parties, they otn give it to the Bank of Montreal or 
to any other creditor they choose to designate, and the plain 
provision of Iheconstitution would become a dead letter.” ’

In that judgment the learned judge refers to an artide of the 
Qtiebec code, but the law as stated in it, is not law peculiar to • 
the I rovince of Quebec. It seems to me, a concise and accurate 
statement of the law as laid down in the cases to which I have 
already referred, and which is in force in this Province The 
language used by several judges in these cases, might be substitu
ted for the art,de >n the code without changing its effeet or 
meaning in the slightest.
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41 The argument urged in the present case as to to the power of 

the Local Legislature to fix an amount to be charged, not ås 
interest, but by way of damages or penalties, was urged before 
Mr. Vustice Johnson also. He thus dealtwith it. "It was urged 
hy cqjimsel for the Corporation, that paragraph ic of the oand 
seetion of The British North America Act, gave 
Loral Legislature to imposc penalties.
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PuByc, J.—The first point raised against the legality of the 

intended sale, is, that the above mentioned provisions do not 
cover the whole rate added herein by the defendants.

The part of said section 626 specially applying to this case is 
as follows: “In cities, a rate of ^ per cent. at the end of each 
month shall be added upon overdue taxes, the same to commence 
on the first day of Jafiuary, from and after the year in which the 
rate shall have been levied and accrued due, &c.” The futurity 
shown in the phraseology of that sentence is such, that in con- 
struing it, it is difficult to see how one can make it apply to taxes 
of past years.

42 VOL. VI.MANITOBA LAW REPORTS.

express words of the poxver given :—The imposition of punish- 
ment by fine, penalty or imprisonment for enforcing any law of 
the Province in relation to any matter coming within any of the 
classes of subjects enumerated in this section.” Surely this never 
meant that people were to be pupished by fine, penalty or impris
onment imposed by a treasurer or other officer of a Corporation 
without defence trial or hearing. Therefore, it seems to me, that 
the penalty theory will not do; that the in terest authorized by 
the 37 Vic. c, 51, was ultra vires ; that the new section substitu- 
ting increase or penalty instead of interest eo nomine is no bet
ter.”

The point raised before me, having thus been directly decided 
in favor of the plaintiffs contention, I should follow the decision 
already given. In doing so, I may say that I fully concur in the 
conclusion arrived at by Mr. Justice Johnson.

Holding that the imposition of the increase or penalty in ques- 
tionis not within the power of the Local Legislature, it is unne- 
cessary to consider the other point raised, and to enter on an 
examination of the chameleon like legislation on the subject of 
municipal matters, with which the City of Winnipeg has been 
afflicted during the past few years.

There must be a decree in favor pf the plaintiff, granting a 
perpetual injunction against the sale of the lands in question, 
which has been advertised. The decree will be with costs.

An appeal was taken to the Full Court and the following 
judgments "were there delivered.
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In principle, all legislation is taken to be prospective; and no 
enactment is construed as having a retrospective operation,
"n'eSS ,he,,n,ention t0 *lave i‘ w construed is expressed in clear 

. and unambiguous terms. Phillips v. ~Eyre, L. R. 6 0. B. „ ■ 
Uash v. Van Klectk, ^ Johns. 502 ; Calder v. Bull, 3 Dall 
391 i Midland By. Co. v. V>, I0 C. B. N. S. tot. In the 
lat,er case , Erle, J„ said, ■■ Wherever it is possible to put upon an 
Aa ofParhament a construction not retrospective, the court will 
ahvays adopt that construction." Similar expressions were used 
l»y the judges in the other cited

43
ish-

the

tion
that
by .

itu-
bet- cases.

1 hat doctrine ofa strict construction is even ntore particularly 
adhered to when the enactment imposes a burden orcharge up 
the subject. r

ded

the h\,Dem' ]■ Diamond,*]!,. & C. 245, Bayley, J„ said.- "It is 
a well settled rule of law, that every charge upon the subject 
be imposed by clear and unambiguous language.” The verv

N f™6 words were used by Parke, }., in Cashtr v. Holme*, 2 B & 
Ad. 597.

must

ine-

t of laidd^

of law that no pecumary burden can be imposed upon the sub- 
jects of this country by whatever name it may be called whether 
tax, due, rate or toll, except upon clear and distinct legafauth- 
onty, estabhshed by those who seek to impose the burden, has 
been so often the subject of legal decision that it may be deemed 
a legal axiom, and requires no authority to be cited in support of

In Sl.au, v. Buddin, g Ir. C. L. R.C4, the Court held, that 

, ts of Parl,ament m order to infringe upon the legal rights of 
the subject, and especially to impose a tax, must be expressed in 
language clear beyond all reasonable doubt. The same expres 
ston was used in Thr Quttn v. Mallcm Union, 12 Ir. C. L R. 
35 ; Coo/ty on Taxatwn, at p. 221, shows that the same principle 
is followed in the United States. y
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Adopting that rule of construction, the provteon respecting 
the said additional rate found in said section 626 of the Munici 
pal Act of .886, must be held to apply to the then current and 
followmg years; and not to the taxes of previous years. åt the 
Legislature had intended to give it a retrospective effect, it should 
Itave so stated in clear term», leaving 110 reasonable doubts,
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So, by adding the rate of three quarters of one per cent. per 
month on the taxes of 1885, tbe City Corporation exceeded the 
power conferred on them by the said statutes of 1886.

Don 
dicl i 
legal 
tur*,

l>ay i

The same construction should be applied to section 53 of ch. 
27 of the statutes of 1888. It reads thus: “ Upon all taxes 
remaining due and unpaid on 31st December, there shall be added 
a rate of ^ per cent. per month at the beginning of each month 
thereafter, &c.” In the absence of any words expressing 
retrospective intention, I think the 31st December mentioned, 
should be held to mean the 31st December of the then current 
year, 1888. And, as said section 53 repeals sectron 626 of the 
Municipal Act of 1886, the authority to add the said rate'at the 
end of every month, did entirely cease when the said Act, ch. 
27, of the statutes of 1888 came in force on the iSth May of that 

-year. It follows, that the rate added for the subsequent period 
in which it was added in that year, was unlawfully added. y 

Another point raiséd in this matter was, that the provisions 
under which the City Corporation claimed authorization to add 

the said rate, were ultra vires of the Provincial Legislature ; 011 
the ground that the added rate is in the nature of, and is in fact, 
interest charged by the City Corporation upon overdue taxes, 
and that interest is, by sub-section 19, of section 91 of the B. 
N. A. Act, one of the subjects over which the Dominion Parlia- 
ment has exclusive jurisdiction to legislate.
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It is contended that the rate authorized to be added by the 
Provincial Legislature, is an increase by way of damage for the 
nonpayment of taxes in due time, and that it should not be con- 
sidered as interest. This is, no doubt, a nice distinction. Inter
est is defined as the premium paid for the use of money, or the 

o legal compensation or damage allowed tö the owner of money 
for the detention thereof against his will. The damage suffered 
by å man who is deprived of a sum of money which he is entitled 
to have, is called interest. The rate may be agreed to or not. 
In the absence of agreement, the legal rate is allowed as compen
sation for such damage.

!

!

!

Now, whether the amount claimed in addition to the principal 
money is called a rate, an increase by way of damage, a penalty 
for non-payment, or otherwise, it is nothing else than compensa
tion for the detention of money which should have been paid. 
And this comes withiiythe legal definition of interest, As the
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- Dominion Parliament has, by the B. N. A. Act, exdusive juris- 
(liction to legislatc 011 the subject of interest, and has fixed the 
legal rate of mterest to be six per cent., the Provincial Legisla- 
tnrtwhas no au,hori,y ,0 impose or ,0 empower any Corporation, 
lo impose a higer rate of interest

45it. per 
ed the

of ch. 
1 taxes 
added 
month 
»sing a 
:ioned, 
:urrent 
of the 
at the 
:t, ch. 
of that 
period

uponjmy person unwilling to

This question ra,sed al'd discussed in Rass v. Torrance 2 
c art. 352. In that case, Mr. Justice Johnson, in a very elaborate 
and able judgmen, satd, that by whatever name the exaction may 
hc talled, it was by law, mterest, and nothing else. The law 
rejecls any distinction by which the exaction 
increase or damage. The same vie^ wa 
Chief Justice of this court at the heaftug

may be called 
taken by the learned 

g, and I fully agree with

yincial hcgisiLJhasenacted, thlft vlrdicts rendered'!»''^^ 

thls fT!"“ shal1 bear interest from the date at which they 
; and it was asked whether this was also an infring- 

n,g of the exclusive-power of the Dominion Parliament to legis- 
ate on the subject of interest. 1 do no, think so. It is unques- 

honed that a man who unjustly or wrongfully detains 
Wluch another man is entitled, causes damage ,0 the huter. 
Under sub-section 13 of sectton 92 of the B. N. A. Act, respect- 
mg ‘ property and civil rights," the Provincial Legislature can 
dedare that the sa,d damage shall be enforced in courts of justice 
Hut, when that damage is, as in that case, in the nature of inter
est, the 1 rovmcal Legislature can enact that the legal -rate of 
mterest fixed by Dominion legislation may be allowed as damage 
ou the money so de,ained. I, canno, g„ fur,her, i, cannot 
impose a higher rate.

Legislature may likewise empower municipali- 
hes to ,ssue debemures bearing interest not exceeding seven ner 
ren, or any o,her rate. In that case, i, only authorises the cor- 
pqrate body, as an artifictal i)erson, to contract for a rate of 
mterest h.gher than the legal rate. The corporate body is not 
forced, nor bound to pay such rate against its will. It' is only 
allowed to contract for such a rate, if it so desires. By said 
enactment, the Legislature is not imposing a higher rate against 
a person unwilling ,0 pay it, as in this case. On this ground I 
t unk the City Corporation had no authority to add any portion
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of the rate, and had no right to make the rate intended to be 
made.

188cVOL. VI.

I

right 
the I

r In my opinion, the appeal should be dismissed with

Killam, J.—I agree with my learned brothers in thinking that 
the Prövincial statute did not authorize the levying of the addi 
tional charges in respect of the overdue taxes for the

costs.

year 1885.
By the 6z6th section of the Act of 1886, the imposition of the 
additional rate was to commence on the first day of January, 
from and after the year in which the rate shall have been levied 
and accrued due. To apply this to taxes for past years, would 
be to justify the computation of the additional fate from former 
montlis of January, and thus, add large surns to the overdue taxes 
at once, upon the Act coming into force. It is impossible to 
interpret the clatise so as to make it refer to taxes of previous 
years without producing this extraordinary result. This consid- 
eration together tvlth the framing of the previBus portion of the 
section with jreference to towns and rural municipalities, shows 
distinctly that the clause was intended to reläte oniy to taxes 
becoming overdue after the coming into force of the Act.

Uf

U11E
i

raisinj
institi

It a
A similar interpretation must be placed on the section substi

tuted by the 53rd section of the Act of 1888, 51 Vic. c. 27, so 
far as taxes levied in 1885 are concerned. But, taking that sec-- 
tion into consideratioit with the former legislation, it appears to 
me that the additions were still to be made to the taxes of 1886 
and 1887.
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By the Interpretation Act, Con. Stat. Man., c. 1, s. 7, sub- 
sec. 32, “ Where any Act is repealed, wholly or in part, and 
other provisions substituted .... all proceedings taken 
under the old law shall be taken gp and continued under the 
law, when not inconsistent therewith ; and all penalties and for- 
feitures may be recovered, and all proceedings had in relation to 
matters which have hapjjened before the repeal, in the same man- 

if the law were rfill in force, pursuing the new provisions 
as far as they can be adapted to the old law." And by sub-sec- 
tion 33, “ The repeal of an Act at any time shall not affect any 
act done, or any right or rights of action existing, accruing, 
accrued or established, .... before the time when such 
repeal shall taie place.”
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think, then, that it is evident that the additional eharges 

1111 posed m respeet of the taxes of ,886 and 1887, before the 
roming nito force of the Act of 1888, remained payable. The 
riglit to them had then already accrued and the repeal of the 
claiise and substitution of the new one would not take aivay that 
riglit. 1 he only result of the substitution was, that in respeet of 
the taxes of former years, the additions were thereafter to be 
made according ,0 the Act of ,888, at the beginning of each 
month; and not, as provided by the Act of 1886, 
each month.
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Upon the constitutional question, however, I have the misfor- 
liine to differ in opinion from the learned Chief lustice and my 
other brother judges.

bnder the 92,id section of the British North America Act 
among the subjeets of legislation by the Provincial I.egislatures’ 
are, (2) “ Direct taxation within the Province in 
raising of a revenue for Provincial 
institutions in the Province.”

It appears quite clear that the powefof taxation conferred by 
sub-section 2, could be exercised by statutory in,position of råtes 
computed by reference to the amounts of rates previously or 
otherwise miposed, and added at definite intervals. In legisla 

ting respecting Municipal Institutions within the Province” * 
the Provincial Legislature admittedly and necessarily has authdr- 
"y 10 Provlde for ,he '«ying of direct taxation in order to the 
raismg of revenues for municipal purposes. There can, then it 
seems to me, be no doubt, that apart from the provisions of 'the 
91st section of the British North America Act, the legislation in 
question would be inträ vira of the Legislature of Manitoba.

Wc have, then, according to the canons of construction of the 
Bntish North America Act laid down in The Citizen*' Insurance 
Co. v. Parsons, 7 App. Cas. 96; 1 Cartwr. Cas. 265 ; and in 
Dobte v. Temporalities Board, 7 App. Cas. ,137 ; Cartwr. Cas 
351, to consider whether the subject of the enaetments in 
tion, the addition of these extra rates to taxes wliich have be 
overdue, computed with reference to the amounts of such over 
due taxes and the periods of time during which they are overdue 
comes within any of the classes of subjeets assignéd by the 
section exclusively to the Parliament of Canada.

order to the 
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But, in considering this, we must remember that the 91st "ser- 
tion itself is to be interpreted with reference to the 92nd section 
and to the general scope and spirit of the Act, and not absolutely 
upon its own wording alone. In the judgment of the Judicial 
Committee of the Privy Council in The Cilizens' Insurance Cd. 
v. Parsons, 7 App. Cas. 96, it is said, “ With 'regard to certain 
classes of subjects, therefore, generally described in section 91, 
legislative power may reside as to some matters falling within the 
general description of these subjects in the Legislatures of the 
Provinces. In these cases, it is the duty of the courts, however 
difficult it may be, to ascertain in what degree and to what extent, 
authority to deal with matters falling within these classes of sub- 
jects exists in each Legislature, ~'ät»d to define in the particular 
case before them, the limits of their -espective powers. It could 
not have been the intention that a conflict should exist; and, in 
order to prevent suqh a result.tthe lahguage of the two sections 
must be read together, and that ofybne interpreted, and, wlierc 
necessary, modified by that.of the/other. In this way it may, in 
most cases, be found possible to atgve at a reasonable and 

. tical construction of the language of the sections,
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cile the respective powers they contain and give eflect to all of 
The first question to be decided is, whether 

the Act impeached in the present appeals, falls within any öf the 
classes of subjects enumerated in section 92, and assigned exclu- 
sively to the Legislatures ot the Provinces; for if it does n 
it can be of no validity, and no other question woujd then 
It is only when an Act of the Provincial Legislature prima,facic. 
falls within one of these classes of subjects that the furthe

t

S ,ot, ,
anse.

■1 r ques-
tions arise, viz., whether, notwithstanding this is so, the subject 
of the Act does not also fall within one of the enumerated classes 
of subjects in section 91, and whether the power of the Provin
cial Legislature is or is not thereby overborne. . , . 
becomes obvious, as soon as an attempt is made to construe the 
general terms in which the classes of subjects in sections 91 and* 
92 are described, that both sections and the other parts of'the 
Att must be looked at to ascertain whether language of a general 
nature must not, by necessary implication or reasonable intend- ' 
ment, be modified and limited.”
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The reasoning of the learned Chief Justice and the authorities 

referred to by him have clearly shown that prima facie such an
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additional charge would, in a case of an ordinary debt or liabil- 
dy due or payable by one person to another, properly come within 
the general designation of “Interest.” The use or non-uskof 
the word “ Interest ” can, I agree, make no difference. The 
real question is whether the additional rate imposed upon the 
ratepayers ofa municipality in respect of overdue taxes is within 
the term “ Interest," as nsed in the pist section of the British 
North America Act.
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Now, it was admittedly competent for the Provincial Legisla- 
tures, under the authority to make laws upon the subject of 
“ Miraic‘Pal Institutions within the Province,” to create munici- 
palities such as these Acts provide for, to authorize thesemunici- 
pal bodies or the parties composing them to perform many, if 
not all, of the functions thereby assigned to them, and through 
tius medium to distribute over th^diflerent portions of. the pro- 
vinces the expense of providing many works and convéniences, 
chiefly of local importance.

This involved legislation of an extensive and varied character. 
It must involve the power of authorizing these bodies or localities, 
as corporations or otherwise, to make contracts and to incur lia- 
bilities and resporfsibilities of various kinds. It must involve the 
power of dealmg with the contingency iof the noncolléction of 
the munieipal révenues as required for expénditure. It must 
have been contetpplated that the Provincial Legislatures might 
authorize such bodies or localities to enter into engagements or
place themselves in positions which would involvejhem in greater 
expense and loss if the munieipal rates or taxes should not be 
promptly paid.

The mode of distributing tl^e burdens over the ratepaye* or 
the property in each locality or municipality must, to a (arge 
extent at least, be for the Provincial Legislature to ptest/ribe 
Whatever may be the limitations, if any, upon their powels in 
this respect, it is very clear that they mdst be justified in aiming 
at a fair .and equable distribution of these burdens. They may 
not absolutely attain this end, but it is for them to devise the 

thereto; the validity of their legislation cannot be judged 
by reference to their success or failure in this respect. It must, 
then, be for these Legislatures to determine whether it is neces- 
sary to make any provision for anvjncreased burdens arising 
from delay in getting in the rat^p|Jk It is only equitable
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that these burdens should fall, as far as possible, upon those fail- 
ing to pay promptly. It appears to me that the Provincial 

' Legislatures must necessarily have the power to sef distribute 
them as far as possible, and to determine whether this^should be 
done by additional rates upon the defaulters pr othefwisek

Then, it must also be competent, in connection with such 
legislation, for these legislatures to provide for the assessment and 
and levying of rates with reference to certain definite periods, 
and to seek to secure the meeting of the expenditure in each such 
period by rates to be levied therein, and the jevying in the aggre 
gate of only sufficient for that purpose in each such period. I 
do not say that the legislation must aim at or secure this, but . 
only that it is a reasonable and legitimate end at which to aim. 
this appears to me to iiivolve the power to legislate 
pecuniary or substantial inducement will be held out for prompt 
pavment. This 's dpne partially by authorizing discounts in 

of early payments. It is difficult to do this wholfy by such 
a method, even if it be not open to the objection now made. 
Why should there not be the power to do this by authorizing thex 
levying of additional rates? Without this power the hands of' 
the Legislatures seem materially shortened.

The Legislature of Manitoba has seen fit to sub-divide the 
Province into municipalities together covering the area of the 
Province, to constitute each a separate corporate body, and to 
makes the rates or taxes within the limits of each payable to the 
body and a cliarge upon the property liable to taxation. This 
need not have been done in this way. It is merely the method ‘ 
that is considered most expedient for the purpose of distributing 
the local expenditures over the property in each locality. This 
legislatTÉn, then, is not to be viewed as that which creates an 
ordinary debt from one person to another, and then a further 
liability by way of penglty or damages for nonpayment, but in 
the light of the nature of the subject matter of legislation and 
the object aimed at.

I am of opinion that these provisions for extra rdfés to be 
added in case of nonpayment ^re to be taken only as( a 
the means by which these burdens are to be dis^ributed over the 
property in each municipality, so as to make each portion bear 
the share which the Provincial Legislature conceives it should
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bear, and which that Legislature alone is 
to it.

51: fail- 
incial 
ribute 
ld be

competent to apportion

nf ^7r^X°nin8,nPPearS t0 me’ necessarily to exclude all power
l £23me°uh!:r,rr-to affect the action °f the
oUpk* ^ g 3 m3XimUm ratC °f interest’ or

The word “ Interest ” occurs
North America Act, in the midst of a number of other subjects 

en, T T of a commercial character, the prime object evid-
Und bh,nm Secure a unif0rm commercial law for the Dominion 
Undoubtedly, ,t justifies legislation up 
in relation to

such 
t and 
riods, 
t such

in the 91st section of the British

ggre
i. I

the subject of interest
many matters hardly appearing to be of a com 

a* character; but, evidently, the immediate object is 
reach the relative distribution of municipal 
perty subject to it.

, but • 
aim. 

hat a 
ompt

such 
lade. 
g the-. 
ds of

on

mer- 
not to 

pro-taxes over the

I deern ,t ummportant to distinguish nicely whether it should 
be sa,d that the additional rates should not strictly be termed 
interest, as not bemg properly charged for nonpayment by one " 
independent person to another of a debt or liability ; or whether 
■t would be more proper to say that the word -Interest," in the 
9,st section ,s so far qualified by the power to legislate upoh ,he 
subject of Municipal Institutions given by the 92nd sectim that 
the author,ty which would otherwise reside in the Dominion 
Parliament under the 9,st section, does not. In one viewor he 
other ,n my opmion, the Provincial Legislatures alone 
vide for the levying of such extra rates and the 

The bill in this

: the 
f the 
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This 
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iting 
This 
:s an 
rther 
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and

can pro- 
amounts thereof.

appears to be framed upon the assumption 
an unauthorized amoiint in the attemnt to 

levy taxes due by sale of the lands, will necessarily invaMate 
the sale, and aIso entitle the property owner to an injunction to 
restrain the sale. Both parties appear to have accepted these 
V,e«rs and, both upon the original hearing and dpon the reheL-
'ngh, hr°I! X t!UeSt,ons dlscussed have been those relating to the 
nght of the civic authonties to levy these additional rates or 
some portion of therfi. I desire that i, be unders,ood tha, bo£ 
of the propositions are fully open to fur,her consideration in a„y 
future case. In the case of 7H< Canaäian Pacific KailWay cj 
v. The Town of Calgary, 5 Man. R. 37, We were very careful tö 
limit our affirmance of the propnety of interfering by injunction 
to restrain the levying of taxes Spön lands to the particui

case
that the addition of
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rt of 
r the 
bear 
ould

ar case

■



181
MANITOBA LÄW REPORTS. VOL. VI.

,A ^

then before us. As, with us, ,the fätids taxed are sold for tlVe best 
a price obtainable apd.-thé surplus, if any, paid to the land 
^l ^d in vtéWof other special legislation in this Province, it may 
\ *tie found that the principle^ »of the Ontario cases do not apply 

■ here.

plei
yeaowner,
188
the

for
-x However, as the parties have seemed desirous rather to have 

the right to these additional rates décided, than the pyjnciples 
upon wtiich tax sales will be restrained or considered vqid, we 

-have determined not (o undertake the consideration of the latter. 
We could not well have done so without giving the parties an 
opportunity for further argument.

If effect be given to all the objections made, the only result is 
that there is an excessive amount sought to be levied. We diflfer 
only respecting the amount of the excess, and if an excess be 
sufficiént to warrant the decree, it is possible for us all to concur 
in affirtniiig the ticcree as framed, particularly as no objection to 
its frame has been made. It appears to have, been unfortunately 
framed. * The judgment pronounced by the leafi^ed Chief Justice 
was, that there should be “ a decree in favor of the plaintiff, 
granting a perpetual injunction against the sale of the lands in 
question, which has been-advertised.” As subsequently settled, 
however, the decree was one granting a perpetual injunction 
restraining the defendant “ from proceeding with the said sale 
for taxes set forth in the plaintifTs bill of complaint herein, of the 
plaintifTs lands in the said bill described, but without prejudice 
to the defendanfs right upon proper advertisement to sell the 
said lands for such taxes and charges as may be legally due.”

I would suggest that this be now modified so as to show exactly 
what the court determines to be the taxes and charges legally 
due. This would definitely settle the matter, instead of leaving 
it open to be decided by any further proceedings, and the defend
ant, if desirous of doing so, could carry the constitutional ques
tion in a satisfactory way directly to the Supreme Court.

This could be done by making the saving clauseread, “With
out prejudice to the defendant’s right, upon proper advertisement, 
tö levy upon the säid lands by sale thereof the rates and taxes 
duly assessed and imposed thereon for the years 1885,1886,1887, 
and any rates and taxes lawfully assessed and imposed thereon 
for any subsequent years, and the lawful charges and expenses of 
such levy and sale, but without the additional rates stated in the
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pleadings in thisvears R 1have been added "P°n the taxes for the

a ät:
for the former or any further default in the navment 
such rates or taxes, 
and sale. ’ ’ 1

causebest
mer,

ppiy A
es or taxes

have
iples

tter. 
s an

the lawful charges and expenses

of mU®geA °r v’ "f C0UrSe’ made t0 C0nf0rm t0 the °PiniO”S 
Of the majonty of the court. If my opinion were to be followed
the exception from the saving clause would be only in 
the additions made in respect of the taxes of 1885.

"Tr h3dadvantaSe » perusal of the judgment about 
to be delivered by my brother Bain, I desire to express my con- 
currence ,n his remarks upon the characterof the legislation of the 
as session of the Legislature, assuming at a stroke to take away
v^ suit dPeXdy.:helthe Ch‘ef J"StiCe had a,ready iD **

in0BA,lJ'"^(Afterreferring 10 theUtutes.) These sections, impos- 

ng as they do a tax upon a tax, come clearly within the rule that 
statutes irnposmg taxes must be construed strictly, and that the 
provisions of such statutes will not be extended by implication , 
eyond the clear import of the language used. As Parke, B., says 

m Wroughton v. TurtU, ,, M. &.W. 561, “It is a well settled ruL
law, that any change in the subject must be imposed in clear 

and unambiguous words," and in UnitidStatav. WfiggUswcrth 
2 Story 367, the same principle is thus expressed by Story T “It
;s- as 1 Conceive- a 8eneral rule in the interprefation of all statutes 
levymg taxes and duties upon subjects and citizens,... 
their provisions by implication beyond the clear'import of the 
anguage used." It is also a general rule of construction, that 

statutes are to be construed as operating only on facts or cases 
which come into existence after they have been passed, and 
especially is this rule apphcable to provisions like the 
question, imposing 
the e 
the i
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obligations and penalties In such cases, 
ijiactment is not to be held retrospective or retroactive 
Stention that it is to so operate, is clearly manifest.

In section 626, the Legislature simply said the 
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on taxes that shall be overdue alter the Act comes into effect.
By overdue taxes, they may have meant taxes that were tlien 
overdue as well as those that should afterwards become overdue. 
but the provision in1 the first part of the section, allowing a dis* 
count or reduction for prompt payment, clearly applied only to 
taxes due and payable after the Act became law, and probably the 
whole section was intended to apply only to such taxes. At all 
events, thei^e is nothing in the section to shew an intention that 
it was to apply to taxes previously overdue, and the 
struction is, I think, to hold that it was not so intended. There 
was, therefore, no authority under this section to add the rate to 
the taxes due for the year 1885.

Then, on the i8th of May, r888, this section was repealed, and 
could thenceforth be added under it, but, I suppose, the 

additions that had been properly and actually made under its 
authority, would stand as part of the taxes against the land.

The authority of the defendants to add the rate to the total 
amount of the three years’ taxes for the first nine months of 1888 ■
at the beginning of each month must be derived from the provi
sion substituted on the i8th of May, 1888, for section 626, that 
upon all taxes remaining due and unpaid on 31st December, there 
shall be added a rate of ^ per cent. per month at the begin
ning of each month thereafter. The defendants have assumed 
this 31st December to mean the 31st December, 1887, but if the 
words are to be taken to refer to a date anterior to the passing of 
the Act, I see nothing to shew why 1887 rather than any other 
year should be fixed upon. There is nothing in the section itself 
to indicate that a date anterior to the Act was meant, and I find 
nothing in the repealed sections that can clearly indicate that 
intention, and therefore, I think, the words cannot be taken lo 
refer to any 31st December anterior to the one first arriving after 
-the passing of the Act.

The last ground taken hy the plaintiff is, that this added 
or per centage is in reality interest, and that, as interest is a sul>- 
ject reserved for Dominion legislation, these provisions in the 
Provincial Act are altogether ultra vires; and it was on this ground 
that the learned Chief Justice decided in favor of the plaintiff.

The rate is added by way of damages or a penalty for the non- 
payment of the taxes at the time they become payable, and on the
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authwily of the numerous cases referred to in the judgment of . 
theleamed Chief Justice, it would seem that such damages or 
penalty must be deemed to be, and is in fact, interest. And the 
Legislature itself seems to have considered the rate to be interest
payåbkonT " * * “ When interest » due and
payable on taxes in arrears, such interest maj- be added to the
« is„han tbe ridered to f°™ ^

?. I".SeCt”n 64*. “Percentages » are spöken of, buf as I 
find nothing else m the Act except this rate to which section

rate Th=Pn y’rte T"0 "intereSt” in “ would to mean this 
rate. Then, at the last session of the Legislature, and since this
case was argued before the court, the amendment to the 
pal Act was passed, 52 Vic. c.

WINNIPEG. 55
ffect.
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Lt all
that

'here
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Munici-, and 
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t. 45» s. 22, which provides that
except m cases m which prior to the 5th'of March, 1889, the day
tuted “ No I r aSSented t0 SuitS in e<luit>' had been insti- 

“reafter m d °a *"1 fot arrears of «*» heretofore or shnll h de ‘!nder the pr0visions ofar>y statute of this Province 
shall be impeached or ket aside or held to be invalid on the 
ground that a rate of percentage, whether by way of increase or 
interest or otherwise however, was added to the original amount 
of taxes and forms part of the claim for arrears for which the
hall noThlv! C°Uri 0f Queen’s Bench to Manitoba

Shall not have junsdiction to .mpeach any such sale for alleged
arrears of taxes on the grounds set forth in this section.” This 
section passed as lt was while the question was still sui judict 
eems to admtt practically and frankly, not only that the added 

rate was interest, but also that the Legislature had exceeded its 
powers in imposing tt, for if the addition had been legal and valid,
to't And h n°i°rJei ‘ WhateVCr in thUS Iegislatin« in reference 
the T , H her! COmPelled t0 express my deep regret that 
he Legislature should have allowed itself to be induced to grant 

h legislatton. If, as has manifestly been assumed, the imposi-
hissec. rfrillega''thenthe attempt has be“ made by 
h.s section to take away from those who have been arbitrarily and
egally dispossessed of their property, their right of applying to 

he courts for redress. If the rights and security of property
“tu' PaTT ’ ‘S 15 3 right that Cannot “ghtly be inte,Led 

a “h- a"d the ax,stuence of this section in the statutes, passed 
apparently as tt has been m the interests of a few, and in deroga-
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• . fation of the rights of citizens generally, is, in mv opinion a reproach 
to a Province that claims to enjoy free institutions.

But, notwithstanding this admission on the part of the Provin- 
cial Legislature of its want of jurisdiction to impose the rate, the 
question whether or not it had such jurisdiction is one of those 
difficult que^Jions arising on the construction of the British North 
America Act, that can only be finally settled by the decision of a 
final Court of Appeal. But the decree appealed from was made 
without prejudice to the defendanVs rights to sell the lands for 
such taxes and charges as might be legally due, and they are enti- 
tled to the opinion of the court on this question. On the con
struction we have placed on the sections themselves, only a por
tion of the added rate would have to be struck oft, but if the sec
tions are ultra vires, then the whole addition will have to come off.

I assume, as I think I must, that this rate is really in terest, just 
as if the sections imposing it read, “XJpon taxes remaining due 
and unpaid, there shall be added interest at the rate of ^ per 
cent. per month.”

By section 91, sub-section 19, ot the B. N. A. Act, “ Interest,” is a 
subject reserved for the exclusive legislative authority of the Par- 
liament of Canada. But by section 92, the Provincial Legislatures 
are given exclusive authority to make laws in relation to, among 
other subjects, municipal institutions in the Province and property 
and civil rights; and the defendants argue that under either or 
both of the§£ heads, the Législature must be deemed to have been 
given the right tö maké the énactment in question. It was tilso 
argued, that the case might be covered by sub-section 15 of sec
tion 92, which allows the Legislature to provide for the imposition 
of punishment by fine, penalty or imprisonment, for enforcing 
Provincial laws, as the rate might he looked on as a penalty 
impösed for the nonpayment of the taxes at tfie proper time. But 
this sub-section applies only to punishment awarded by 
tent court after judicial investigation, and has no benring on the 
case.
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In chapter 127 of the Revised Statutes, Parliament has legis- 
lated in regard to the rates of interest to be charged and allowed 
in the several Provinces, and in section 2, it has provided that, 
“ Whenever interest is payable by the agreement of parties or by 
law, and no rate is fixed by such agreement or by law, the rate of
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interest shall be six per cent." The meaning of the words “ by
MnlrTh eCtlrTn0t refOTed 10 on the argument, but I 

thmk they must have been intended to mean by law of the Pär-
nr r °f Cra a' 38 declared in the subsequent sections ofthat 
or of any other Act, and it cannot be inferred from them that 

recogmzed the right of Provincial Legislatures to fix 
rates of mterest, or, at all events, higher rates than th*f fixed by

57
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In giving to the Provincial Legislatures exclusive 
make laws in relation to
conrse, given to make all such laws as would bereasonably necessary
enrrofh'1’ °" ^ WOrk such institutions, even if such law^ 
encroached upon some of the subjects that were reserved for the
exdustve ptn, mtion of the Parliamen, of Canada As was said 
y Judicial Committee in Citizens Insurance Co. v. Parsons 

7 App. Cas. 96, “ Notwithstanding the endeavonr to giv 
mence to the Dominion Parliament in dases of 
ers, it is obvious that in

powers to 
municipal institutions, power was, of

e pre-em- 
a conflict of pow-

, . . some cases where this apparent conflict
exists, the Legislature could not have intended that the
ahsirhVHe'y f8"66 t0' the Pr0vindal Legi^ature, should be 
absorbed in those given to the Dominion Parliament.
Wtth regard to certain classes of cases, therefore, generally 
descnbed m section 91, legislative power mav reside as to some 
matters fall,ngwtthm the general description of these subjects in 
the Legislatures of the Provinces. In these cases, it is the duty of
tdCtn h k0WeVCT'd,fficult il ma7 be, to ascertain in what degree, 
and to what extern author,ty to deal with matters falling within 
hese classes of subjécts, exists in each legislature, and to define 

vin the particular case before them the limits of their respective 
powers. It could not have been the intention that a conflict should
, mf?r Prevent such a result, the two sections must

be read together and the language of the 
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! e o{ “nstruction, it will often be found that the Provincial 
Legislatures must be deemed to have jurisdiction to 
extern in matters that
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It is, perhaps, desirable that municipal corporations should have 
the power of charging ratepayers who do not pay their taxes when 
théy fall due, intetest on the amount overdue, for otherwise delin- 
quents would havé an unfair advantage over those who pay their 
taxes promptiy. If taxes imposed to meet current expenditure 

not paid when due, then the Corporation may have to borrow 
equal to the arrears, and it is only fair that delinquents 

should pay as much interest on their arrears as the Corporation 
has to pay on what it has borrowed. But still, municipal corpor- 
ations can be, and in fact have been in this and the other Provin

for many years, carried on without any power to charge such 
interest, and it does not appear to me that it is of the essence of, 
or even

power 
i5 not 
has in

I th

an amount

necessarily incident to, municipal institutions that there 
should be power to charge any given rate. And there are qther 

within the jurisdiction of the legislature by which prompt 
payment of taxes can be, enforced.
ineans

. If the Legislature can fix a rate of over six per cent. to be paid 
on overdue taxes, by virtue of its power to legislate in regard to 
municipal institutions, then it seems to me it could also fix any 
rate it sees fit on the money overdue from one man to another, 
under its jurisäiction in regard to property and civil rights, and 
the Dominion Legislation on the subject of interest would be 
completely over-ridden. But such a conflict of authority could 
never have been intended. Parliamenlf by virtue of the general 
jurisdiction it has over the subject, has fixed six per cent. as the 
rate-to be charged in cases not specially provided for, and if the 
legislature must be deemed to have been impliedly given the right 
to charge interest as incidental to its right to legislate in regard to 
.certain general subjects, the apparent conflict can only be harmon- 
ized by holding that the Legislature cannot allow or fix a rate 
higher than six per cent. The only reported case in which the sub
ject has been considered is that of Ross v. Torrancc, 2 Cartwr. 
352, and this is the view that was taken by the learned Judge who 
decided that case.

In this Province the question is not complicated by the fact 
that municipal institutions or laws existed before the passing of 
the British North America Act, and it £as to be decided on the 
construction of the provisions of that Act.

The opinion I have come to is that, if the Legislature has the
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power to impose interest on overdue taxes at all-a point that it 
5 n0t "eCessary 10 decide it has not power to impose therate 

has n «h,s case, or any rate exceeding six per centrer annum 

think the decree appealed from should be affirmed with

Decree affirmed with costs.
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(In Chambers.)

Prohibition. -Judge in Chambers.

no power to order the issue of a writ of
A judge sitting in Chambers has 

prohibition to a county court Judge.

C. P. Wilson, for plaintiff.
IV. H. Culver, for defendant.

(February ajrt/, iS8g.)
Bain, J.—This is an application for a writ of prohibition tn 

testram the Judge of the County Court of the County of Brandon 
rom further proceeding with and enforcing an order or decision 

of the judge for a new trial herein, on the ground that he gave his 
decision for a new trial without first having appointed a dav tn 
hear the attorney who had acted for the. plaintiff in the CoLtv

onss? ‘°n’as requ,ted by section 241 of the County Court Act

Mr. Culver appears for-the defendantcmtends that this omission of the Judge^oSlnVS^

affectrtT — dS° am°UntS °nly ‘° a" irreSular‘ty which does not 
the junsdiction of the Judge to. make the order and he

contends, also, that a judge of this Court in Chambers has no 
junsdiction to entertain an application for a writ of prohibilion.

e fact 
ing of 
>n the
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By 13 & 14 Vic. c. 61, s. 22, it was provided that it should be 
iawful for any of the judges of the superior courts of common law 
at Westminister, either in Term or vacation, to entertain applica- 
tions for writS.,of prohibition directed to judges of the county 
courts, and under this provfeion the application can, in England, 
be made in chambers. But it does seem that it is only by virtue 
of this section that the application can be so made, and that if the 
provisions of the section are not in force here, as Mr. Wilson for 
the plaintifT contends they are, it is only the Full Court that has 
power by virtue of its common law jurisdiction to issue writs of 
prohibition to the County Courts, for our County Court Act con- 
tains no provisions as to prohibition at all.

In Kemp v. Owen, 10 U. C. L. J. (1864) P- 267, Dräper, C.J., 
after examining the English cases, held that a judge in Chambers 

. _ bati no power to entertain an application for a prohibition to a

1889.
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Division Court jtidge, and in the following year, pnjibably in con- 
sequer/ce of his decision, the provisions of the above section of
thelmperial Act were embodied in section 2 of cap. 18 of the 
statutes of Canada of 1865.

I cannot agree with Mr. Wilson’s contention that the power 
given by the Imperial Act to a judge iq Chambers to entertain 
these applications, was extended to the Judges of this Court by 
the enactment of the Provincial Legislature, that the practice and 
procedure of the Court of Queen’s Bench shall be regulated by 
the modes of practice and procedure as they stood in England on 
the igth of July, 1870. Our County Courts in no way depend 
on the Imperial Act of which the above is one of the special 
provisions, but have been established by an Act of the Provincial 
Legislature in yhich the whole subject of the practice and pro
cedure of the County Courts is dealt with, and I do not think 

f' that any of the provisions of the Imperial Acts relating to County 
Courts in England, can be in force here. If, therefore, it is only 
by virtue of this provision of the English Act that a judge in 
Chambers has this jurisdiction and it is not in fprce here and we 
have no similar provision in our Provincial Acts, it follptfs that 
applications for writs of prohibition can only be made to the 
court in Term, or, perhaps, to a judge sitting in the Tuesday 
Court.

As it has always been the practice here for judges in Chambers 
to entertain these applications, I have arrived at the above con-
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clusion not without hesitation, and the question is one that should 
be determined by the Full Court. If I am right in my conclu- 
ston then the mconvenience the change of practice will cause 
should be remedied by the adding to our County Court or 
Queen s Bench Act a provision similar to the one in the English

FRASER V. DARROCH. 6l
should be 

immon law 
in applica- 
the county 
1 England, 
t by virtue 
l that if the 
Wilson for 
:t that has 
le writs of 
rt Act con-

It is not necessary for me to decide the other point raised on 
t ie argument. But as far as I have considered it, I am inclined 
to thtnk the omission of the judge to fix a day to hear thé åttor- 
ney does not so clearly déprive him of jurisdiction to make the 
order as to entitle the plaintiff to a writ of prohibition, and it is 
only when the want of jurisdiction is made clearly to appear that 
the writ will be issued.

The summons will be discharged with costs.
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FRASER v. DARROCH.

Co^tstruction of statute.—" Majority in value of the creditors

[Bain, J., i2th March, 1889.]
Upon a motion for an injunction, it was held by Bain, T., that 

m estimating the “ majority in value of the creditors ” 
tc. (M.) c. 8 s. 1 s-s. 5, the question of security held by 

creditor should not be taken into account. “ I think creditors 
must be taken to be such for the full amount of what the debtor 
owesthem.”

under 50 
any

./• -S\ Ejvart, Q.C., and/i D. Cameron, for plaintiff.
H. M. Howell, Q. C., and 7. D. Cumberland, för defendant.

Chambers 
bove con-



■.

62 MANITOBA LAW REPORTS. l88(VOL. VI.

I

ROYAL CITY PLANING MILlS
v. WOODS.

The Canadian Pacific Railway Co. (Garnishees.) 

Appeal.—Preliminär‘y objection.
!

[Full Court. ist December, 1888.] 
A garmshee attaching order having been issued in this case a 

subsequent garnishee attaching creditor moved to rescind the 
first order upon the ground of irregularity and of misreprtsenta- 49

en ten 
the p? 
the su 
shall 1 
the $:

Bain, J., made an, . , order amending the attaching order by
reducing the amount attached from $11,000 to $3,600.

The applicant took ont the order, served a copy of it upon the 
plaintiffs, and also a copy upon the attorneys who usually acted 
for the garnishees, hut who had not acted for them 
in .connection with this

61 :
1

The
as attorneys tried v 

new tr 
any fu 
notice.

BAij 
the orc

Per
paymet

case.
The applicants then applied to vary the order amending the 

attaching order, claiming to have it set aside aitogether.
H Q C-' and T- O- Cumberlanä, for plaintiffs,

contended that ihe order appealed from having been acted upon 

py bemS served an aPPeal would not lie. They cited the follow- 
ing cases, Giraud v. Austin, 1 Dowl. N. S. 703; Peam v. 
Otapltn, g Q. B. 802; Haymard v. Dujf, 12 C. B. N S 364
/ S^Ewart, Q. C., and/. TV. E. Darby, for applicants, con^ 

‘ "ded that a preliminary objection to the application should have 
been taken by a substantive motion and cited Shaw 
Pacific Railway Company, 5^1an. R. 337,

Tavlor, J., and Dubuc, J„ held that the case of Shaw v 
Canadian Pacific Railway Company, was not in point,- and that 
the applicants having acted upon the order could not appeal from

Killam, J. thought that it had not been sufficiently shown 
that the order had been served upon the garnishees, and expres- 
sed lumself as doubting whether, by ifs having been served upon 
the plain^iff s attorneys, the applicants were estopped.'

. Application dismissed with

I
1
i

G. I

/ H
v. Canadian

!

-

j ii costs.I
1

•I
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ELLIOTT v. WILSON.

Juryfce after new Mal.
<

[Bain, J.—3rd November, 1888.]

[Full Court.—301I1 November^ 1888.]

49 Vic. c. 4, s. 2, provides that “ No civil ranse «kati ^ 
entered to be tried tiy a jury, or shall be tried by a jury until 
he party requmng the jury shall have deposited with thesheriff 

1 1 T i2? ^ app'ied ,owards the Payment of jurthe *jjV* fi ed Wlth the Prothol'°tary the Sheriff’s receipt for

The defendant complied with this enactment. The action 
ed Wlth a l“ry and a verdict rendered for the defendant A 

new tr]al was ordered in term. The defendant did'not pay in -= 
anyfurthersnm. The plaintiff then mVd to strike out the jury f_

•)

1888.] 

case, a 
nd the 
esenta-

3er by

on the 
acted 

Drneys

'g tjie

ntiffs 
upon 
illow 
■ce v

B5un, J., mad,e the order, 
the order.

Per Curiam.—Application allowed' 
payment was not necessary.

G. Davis, for plaintiff.

J. H. Mur son, for defendant.

The defendant applied to reverse

with costs. A second
364
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CAMPBELL v. HEASLIP.

Payment by cheque.—Dishonbr.—Pleading.

[Dubuc, J., i4th November, 1888.]

Defendants being indebted to plaintiffs, sent them the cheque 
ofiB. for a portion of the amount. Subsequently the plaintiffs 
rendered accounts showing a credit of the amount4of the cheque, 
but stat ing that it had not been paid, and still later rendered 
other accounts showing the amount charged back. The defend- 
ant in an earlier letter said that he had not seen B. since getting 
the check, but “ will feo and see him to-morrow, and when I see 
him will remit to you at once.” His later letters made no 
objection to the re-cliarging of the amount.
Heldy 1. That the conduct of the parties shewed that the cheque 

had not been received as payment.
2. That under a plea of payment, the plaintiff was not 

bound to prove present men t of the cheque and dishonor.
3. That the correspondence might be considered as an 

ad mission that everything had been done to en ti t le 
the plaintiff to sue.

C. P. Wilsotiy for plaintiff.
/. H. Munson, for defendant.
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DUNDEE MORTGAGE CO. v. PETERSON

(In Equity.)

(Before THE Full Court.)

m.] Practice. —Noti c e of Re-hearing.

(8t/i Af av, 1889.)
A decree having been made in favor of the plaintifTs, the 

defendants properly entered the cause for rehearing before the 

Court tn banc, and gave the following notice: “Take notice that 
I have this day entered-this cause for rehearing before the Full 

Court in order that the decree herein dated, &c.f may be wholly 
discharged, &c.” Upon the cause coming on for argument, 

./• S. Ewart, Q. C., and C. IV Bradshaw, for the plaintifTs 
objected that the notice was insufficient, inasmuch as it did not 
say that the application had been entered “with the protho- 
notary;” and quoted rule 55 of Easter Term 1885, asdollows 
“ Application by way of appeal from or for the mtfersal or varia
tion of the order or decision of a single judge shall be entered 
with the prothonotary, and notice of such entry given within 
two weeks after, &c.”

H. M. Howell, Q. C., and A. Dawson, for the defendants.

Per Curiam. The notice is good.

ntiffs 
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Fr

DUNDÉK MORTGAGE CO. v. PETERSON.

9 (In Avpeal.)

Fraudulent conveyance.— Onus as to proof of solvency.-Amend- 
n- me nt.

THEi: Bt
tio| J:

64f
i I
II i

C. P. was indebted to plaintiffs in respect of a mortgage upon certain lands 
in Emerson. After default he conveyed certain other lands to his son, who 
immediately conveyed them to his (C. P’s.) wife. The conveyances were 
voluntary and intended as a “ provision for the wife so that she could have a

Pr,

'1
the

Previous to the date of the conveyances, landSiad become unsaleable in 
Emerson and the plaintiffs security was altogether inadequate. There 
no direct evid^nce that C. P. had no other property sufficient to pay the debt 

---------- sufficient to lead the court to suspect it.

cei

but there was The deeds were not 
registered but were handed to the wife, who was not careful to keep them 
separate from her husbamPs papérs. The husband continued to collect the 
rents and to put them into the common purse for household purposes. At the 
hearing the wife, without witlulrawing her ans\^er,.offered to consent to a sale 
and a rateable division am

mig

The
plai

filed
Whe

ong all her husband’s>reditors of the proceeds. 
//.7.I’, That the conveyance was fraudulent as agaSist creditors.

/W Tavlor, C.J.—The onus of shewing the existence of other 
availtihle for creditqrs is upon those nipuxting a voluntary conveyance.

The liill was originally lile.l upon a cértificate of jutlgment against C. P. 
alone. He havlng then disclosed the conveyances to his wife, she was made 
a party, the existence of a H.fa. against C. P. alleged, and the conveyances 
attacked as fraudulent against creditors. At the hearing it appeared that the 
ii. fa. was placed in the sheriffs hands after the hill

property

i

was filed. An amend- 
ment was allowed in order to make the hill one on belialf of all the creditors 
of C. P. tiffs

Hv^hearing at the in stan ce of defendants. alleg 
of tY

heari 
in th 
amen 
all ot

II. M. Howell, Q. C., and A. Dawson, for defendants. They 
re fe r red on the question as to the of proof of solvency to 
Freeman v. Pope, L. R. 5 Chan. 538 ; Osbonie v. Carey, 5 Man. 
R. 237 ; Thomson v. Victoria Mutual Fire Insurance Co29 
Gr. 56 ; Afason v. Bofg, 2 M cV C. 443 ; Kellock's Case, L. R. 
3 Ch&n. 768. Prayer Vrong in asking that proceeds of sale be 
applied in payment of plaintiffs claim ; sjiould have been for 
distribution/w rata, Jenkyn v. Vaughan, 3 Drew. 419 ; May on and

;
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Fraudulent Conveyances, 527. Onus 6f supporting , 
not on grantee, Henry v. Armstrong, 18 Ch. D. 668. No evid- 
ence against wife that plaintiffs are creditors. Brown v. David- 

9 Gr. 439- No enquiry directed liere as to mdebtedness, 
Brown v. Davidson, 9 Gr. 439. Plaintiffs can only clairn posi
tion they had when bill filed, Leacock v. Chambers, 3 Man. R
645-

J. S, Ewart, Q. C., and C. W. Bradshaw, for plaintiffs refer- 
red to Masuret v. Mitchell, 26 Gr. 435 ; Clark v. Ha,nitton 
Proyi0*lty Ont. R. 177.

■conveyance

i

{7H1 Jttne, 188g.)
Tavlor, C.J.—'The plaintiffs being mortgagees of two lots in 

the Town of Emerson, filed their bill against the mortgagor 
Cephas Peterson to enforce payment of their mortgage. In that 
suit, a decree was made on

>le in

deht

theni 
:t the 
Vt the

the ayth November, 1885, directing, 
antong other things, immediate payment of the amount wbich 
might be found due by the master. The master made his i

report
I2th December, 1885, fillding the amount due to be f 1,986.87. 

The mortgagor being the owner of another lot in Emerson, the 
plaintiffs registered a certificate of the decree they had obtained 
and filed their bill in this suit, alleging the registration of the 
certificate and praying that the land mentioned hl the bill might 
be sold to" satisfy the amount due them. Peterson, thereupon, 
filed arr answer alleging that he was not the owner of the land.’ 
When examined for discovery, it appeared that, he had 
time owned the land, and

on

3. P.

t the

on the I2th of June, 1884,. had 
veyed it to his son G. I„ Peterson, who, on the same day, 
veyed it to his mother, the wife of Cephas Peterson. Botli t hese 

conveyances were made without any consideration. The plain- 
tiffs then amended their bill, making Mrs Peterson a defendant, 
alleging that they had a writ of fi. fa. against lands in the hands 
of the sheriff, and praying that the two voluntary conveyances 
might be set aside as fraudulent and void against them. At the 
hearing it appeared that the plaintiffs had no writ against lands 
in the sheriff’s hands when they filed their bill, and it was again 
amended by making the suit one on behalf of the plaintiffs and 
all other creditors of Cephas Peterson. Thereupon a decree was 
made by my brother tiain, declaring the Wo conveyances fraudulent 
and void against the plaintiffs and all other creditors of the 
defendant Cephas Peterson, This decree has been reheard at the

,'hey 
y to 
lan.

* 29 
. R.
i be

for
y on
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instance of the defendants. They insist t hat the bill should be 
dismissed, but t lie defendant Mrs. Peterson is willing that a 

decree should be made in the terms of a consent contained in 

her ansvver to the bill as last amended, for a sale of the land, and 
that the plaintiffs, as to the unpaid bälance after realizing their 

security, be allowed to share pro rata with all other of the cred- 
itors of the defendant Cephas Peterson.

In my opinion the decree which has been made should be 
affirmed.

It seems clear upon the authorities that mortgagees, having 
insufficient security, may maintain a shit to set aside as fraudulent 

and vuid, a conveyance of other property made by the mortgagor. 
'I'he evidence liere establishes beyond all doubt that the niort- 
gaged property is not of sufficient value to satisfy the mortgage 
debt, and that it was not so at the ti me when the 

coinplained of were ma^ie.

It is true there is no evidence of any other indebtedness on the 

part of the gran tor, but it is al so apparent, as far as the evidence 

goes, that lie had no other property t han that covered by the 

mortgage and that comprised in the voluntary conveyances. No 
evidence of the existence of any other property is given. It 

was argued that the Court had gone too far, when holding in 

Osborne v. Carey, 5 Man. R. 237, that the onus of showing the 
existence of otlier property available for creditors, is upon those 

supporting a voluntary conveyance and Brown v. Davidson, 9 
Gr. 439, was spöken of as the only case in which an opinion to 
that effect had been expressed. But, that the onus is on the 

defendant was decided as long*ago .as the time of Lord Hard- 

wicke in Taylor v. Jones, 2 Atk. 600, and I do not think it has 

been seriously questioned since tlien. In Brimstone v. Smith, 1 
Man. R. 302, the late Mr. Justice Smith said that, when it 

shown by the sheriff “ that the position of Joseph Smith is nulla 
bona, it is fair to call upon him to show he had other sufficient 

satisfy the claims of his creditors when the conveyances 

were executed.” In Masuret v. Mitchell, 26 Gr. 435, where a 
subsequent c red i tor was seeking to set aside a conveyance, setting 
up as proof of indebtedness at the time of the voluntary convey

ance being executed, an/indebtedness by mortgage upon insuffi
cient security, Spragge, C., held that the existence of the 
gage debt being proved the onus was on the defendant to show
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'hat tKe debtwas secured by a mortgage upon land sufficient to 

Sa '" y the,debt- Hen,y v- Armstrong, ,8 Ch. D. 6(58, „„ 
C ted as authonty that the onus is not on the party supporting 
the vohm ary conveyance. But there, the grantor was seeking to 
set aside his own deed, and what Kay.J., held was, that the 
(lid not go so far as to say that whenever 
is impeached

DtlNDEE MORTfiAOE CO. V. PETERSON. 169

be

in
nd
iir
d- cases

voluntary settlement 
on any ground whatever, the onns is at once thrown 

those who would maintain it.be
. He followed that up by saving

sound °f ft“

divested himselfof his 
and if he himself

voluntary deed by which he has 
property, is bound by his own Act, 

comes to have the deed set aside, espedally if 
ie comes a long t,me afterwards, he must prove some substantial 

reason why the deed should be set aside.” Cookr v. l.amottr, 
■5 Beav. 234, referred to by Kay, J„ duning the argument as 
ha ung hed that the onus is on those setting up the deed, and 
asto uhich he asked, “Has that ever been followed?” 
case 111 which an executor filed a bill to have 
his testator set aside and in which the Master 
perhaps erroneously, that the 
grantee.

he
was a

a bond made by 
of the Rolls held, 

of supporting it was on the

he
tio
It
in Counsel further argued that Freman v. PoPe, L. K. 5 chan. 

53 ■ in which it was held that a voluntary settlement may be set 
aside without proof of actu^l intention to defeat or delay credit- 
ors .f the crcumstances are such that it would necessarily have 

that effect, has been overruled by Re Mercer, 17 Q. B. l).
sideVd'” ed re|l°,ter d°eS "ot “y (t was overruled, only “

he

9
to
lie
d- '"42

■ÄCÄÄCS
neither of the other members of the court said anything 
kind. ' T.mdley, L.J., said, “Although I am not prepared to say 
that a voluntary settlement can never be set aside under the sta- 
tute of Elizabeth, as it has been construed, unless there has been

fif an ,n‘ention t0 defra"d, I am not aware of any decision 
which goes the lengtli of upsetting the present deed under the cir- 

cumstances with which we have to deal." Lopes, L.J., said he 
would express no opinion upon the matter. Under such circum- 

stances I do not see how Freeman

*
'la of that
111

ig
y-
fi-

■t-
V. Plpe, can be said to have
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l>een overruled. It was a derision of the Court of Appeal, by 
two judges, either of tliem quite as eminent as Lord Esher.

Re Mener, vvas a case widely different from the present. When 
the settler made the voluntary settlement no doubt he had been 
served with a writ, hut as Lord Esher says the result of the action 
no one eould foretell, it might ha ve been a verdict for is. or 
£500. “ It was entirely a matter of speculation what the 
amount of the verdict would be. Therefore, he was not insol-

suffi

In 1

ven t, it was not the necessary conseqtience of what he did to 
defeat or delay the plaintiff in the action, for, if the verdict had 
been f^a small amount, she would not necessarily have been 

Of the verdict which was recovered,

I;

lial.il

exprt 
siden 
are h,
1). 2f

overn

dela^ed for a vveek.1 
-/N£5oo, his lordship said, “ It was a startling verdict, which I should 

not have anticipated, and I do not see why he was bound to 
anticipate it.” And Lindley, L.J., said, “When the settlement 

executed, the probfebility of the plaintiff obtaining substantial 
damages was slight.” Then, no secret was made of the settle
ment, and the settlor’s whole conduct such as to furnish, Cave, 
]., said in the Divisional Court, proof of his bona fides, and that 
it was not for the purpose of defeating and delaymg creditors.

Here there wasadebt, an ascertained amount due, secured upon 
wholly insufficient property, upon property in a town wheije the 
parties resident in that town must have known property was fast 
falling, and had fallen in value. Then the transaction was kept 
secret, the deeds never being registered. Secrecy has always 
been held a badge of fraud.
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The direct result of the impeached conveyanc.es was to delay 
and hinder the creditors.

Taking the whole of the evidence as to the transaction in 
question, l am öf opinion that the decree should be affirmed and 
the appeal dismissed with oosts.

Dubuc, J., concurred.

Kii.i.am, J.—It does 11 et appear to me that Taylor v. Jones, 2 
Atk. 600 ; Osborne v. Carey, 5 Man. R. 237, or Brown v. David- 
son, 9 Gr. 439, determine that, in order to have a transfer of 
property declared or considered fraudulent and void as again st a 
creditör, it is sufficient for the party attacking it to show that 
the transfer was voluntary and that, when it was made, thetrans- 
feror owed some debt or was under some li«j$jlity. In the two

L

-
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BH
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■ by former cases theresuffieient ,0 throw u^Z^hltus^ZC^

:; :r ,°h a‘ li",e °f the bansfer, or his posses-
m, of other property subject to be marle available to rreditors
' 'ZZ V' ‘here was evidence given ofMmeatten.pt
0 make the money by execution without success, and of there
>etng no assets avadable to execution in the county or bailtvSt

»liere, if at all, they nught be experted to be found.

I agree witli the

rhen
lieen
tion

the

d to
■ . f-ontention of the defendant’s counsel that

htre IS not here, any absolulely definite evidence 
band was not possessed of other 
liabilities at the t i me he made this 
might be transferred to tlie wife.

had
that the Ims- 

property suffieient to meet his

d to 
nen t 
ntial

conveyance to the son that it
expreSS,o„SUSedin^«v.^^a:’;5'r:^flhe
sidered to be open to tpialificatiol’ In

ate hardlyconsiste.it with the judgment in „ Mtrctr, ,7 () ,,
' 29°;,bu‘ PoP‘< eannot be said to have been

overruled in what it determined.

ttle-

that
1 reating the qnestion in this 

is that of
case, however, as one of fact, it

.™pt"her,:rnf ,i ' ’ 88+ J akm8 ‘he evidence of the
tums of the mortgage and the dates, it is clear that
ment o ,"terest was ,hen overdneand that an instahnen. of prin- 

M al and another of mterest was abont to fall d„e on thé rst 
Jnly, .884. None of these have been paid. Mrs. Peterson’,

mTaTufto1? ytadmitS "’at thC m°r,gagcd lands «* bisuffieient 
V‘,lue meet .tl,c mortgage. Mr. Peterson admits great 

deprecanon m val£. ItappearS that before the year ,884, trade
'™K” •" 'k ^ ^

ascertaimng from thelpon
the
fast

kept
ways

one instal

lelay

and

great exertions to 
oecurred early in 1884 which 

that the exertions would be 
caused such apprehension

regam it. Circumstances 
calculated to canse apprehen- 

unsuccessful, and tliev evidently
, • - , . ^ 18 c*ear that the reaction from the
previons era of high prices and the depreciation 
set 111 bfefore these

sion
(Sy 2

xvid- 
:r of 
nst a 
that 

rans-

in values had
conveyances were made. This was the neriod 

wlien, as the defendants say, the husband, on the son’s suggestion 
d ernnned by th.s transaction to -make provision for ”2 
"ife, so that she - would have a home.” There 
have said, strict evidence that the husband had not othertwo was not, as I 

pro-
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:, p^there is sufficient to lead one to suspect it. Mrs. 

Petenion said that her husband stated that she “ should have this
property as he had the other one, meaning the-groperty covered 
by the plaintiffs mortgage.” The deeds w|re not registered, 
but handed to the wife who put tliem away, but apparently with- 
out much care as to keeping them separate from her husband’s 
papers. He continued to receive the rents as before, and they 
evidently went into a eommon purse for the ordinary expenses 
of the household, from which the husband drew money as he 
desired. Matters, then, were kept in such a position that the 
parties could act on these assumed convevances or not, as they 
might find convenient.

Upon this bill being filed, the husband set up the conveyance 
to the wife. The bill was then amended so as to attack the con- 
yeyances as made with intent to defeat, hinder, or delay credit- 
ors. The parties dehied the fraudulent intent and went to a1 

hearing, hut upon all the resources of technicality being exhausted 
the wife filed a formal consent that the lands be sold and the 
proceeds divided upon certain suggested terms among the hus
band^ creditors, and from the judgment of my brother Bain it 
appears that the otrly question. then argued was that as to the 
principle upon which in such case the plaintiff company should 
rank in the division of the proceeds. It is true that the original 
defence was not withdrawn and that the defendants could not be 
considered as assenting to a sale on any terms but those offered ; 
but the offer was not one privately made without prejudice, and 
it shouldsbe taken into consideration as any other conduct of a 
defendant against whom such a claim was being made.

I am, therefore, of opinion that, as matter of fact only, the 
inference of the fraudulent intent is the proper one. It is seldom 
possible in such cases to show such an intent by positive and 
express evidence. Tjie retention of possession by a debtor is 
one of the usual fiadges of fraud, as is also the observance of 
secrecy in reference to the transfer.

There is, then, quite sufficient, as in Taylor v. Jones and 
Osborne v. Carey, to throw upon the parties supporting tiie trans
fer the onus of provi ng the solvency of the debtor at the time of 
the transfer, or other circumstances tending to rebut the pre- 
sumption of a fraudulent intent thus raised.

<5»
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they

want to add that I have taken care to rementber in oonsider- 
mg the depositions of the defendants that they are not to be nsed 
as against their co-defendants. While I think the case sufficient 
against both defendants, I have lieen particularly carefnl 
regards Mrs. Peterson, as the plaintiff company is seeking to take 
property prima facit hers and it is against her especially that 
they should make out a

?

We are not called upon to consider the propriety of the form 
0 he decrfee, as- m their prfecipe and notice of rehearing, the , 
defendants ask only that the bi» be dismissed.

Decree affirmed with costs.
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RE BREMNER.

(In Appeal.)

Committal for non-fayment of money ordtre d to be faid.— 
Imperial Debtors Act.

K., as agent of S., ohtaincd out of court a sum larger than Ihat to which S
7 C A" °rdcr was mailc ,or Ihe repaymen, of the excess with costs'
Llpon an apphcatioji to commit R. for defanlt in
IltH, 1. That the Debtors Act 32 $ 33 Vic. (Imp.)

Manitoha.
2. That it sufficiently appearingVhat R. had 

should bc made for his committal.
3. That the order might be made f<
4- That the default in payment mighfbe proved as well by R's. admis- 

non^as by affidavit of the party to whom payment should have been

(Affirming Dubuc, J.)
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Rehearing of application to commit W. J. Robinson. The 
farts are set out fully in the judgments.
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N:F. Hagel, Q. C., for Robinson, referred to Dickson v. 
Cook, 1 Ch. Ch. 210; Holroyde v. Garnett, 20 Ch. D. 532. 
The Debtors Act 32 & 33 Vic. c. 62, s-s. 3, 4, 5 under which 
motion made, is not in force here. The repeal of 36 Vic. c. 19, 
s. 9, sub-sec. 3 of the statutes of this Province does not revive 
the English Act. Monkman v. Sinnott, 3 Man. R. 170, assumed 
that the Act was in force, but this was not there really considered. 

{ The material filed is insufficient; no proof of iionpayment. See 
also Gilbert v. Endean, 9 Ch. D. 260. In re Firmin, 57 L/T. 
N. S. 45 ; Preston v. Etherington, 36 W. R. 49 ; Maughan v. 
Wtlkes, 1 Ch. Ch. 91 ; Attorney- General v. Adams, 12 Jur. 637. 
Not shown execution isstied and returned, Ne/son v. Ne/son, 6 
Pr. R. 194.

C. />. W ilson, for the Attorney- Gen eral, referred to Re Attor
ney > 3 Man. R. 316 ; />«)’’j Common law Procedure Act, 530, 
531, 532 ; Jackson tv. Mawby, 1 Ch. D. 87 ; Hewitson v. A//c/ - 
ivi/i, L. R. 10 Eq. 53.
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{7/h June, 188(7.)

'Paylor, C.J.—Jemima Bremner an in fan t, now Mrs. Shirtliff, 
was entitled to a sum of money standing in court to the credit of 
this matter. In October, 1888, she having theii attained twenty- 
one, an application was made for payment 0111 of the money to 
her. On the application a certificate from the accountant 
produced showing the amount in court to be principal $188 and 
interest $241, 44, or in all $429,44, and for payment of that 
amount, an order was made. Thereupon a cheque was issued 
Which came to the hands of 011 e W. J. Robinson, wljo was acting 
for Mrs. Shirtliff under a power of attorney, and who instructed 
the solicitor who obtained the order to make the application for 
it. The cheque was endörsed by Robinson as attorney for Mrs. 
Shirtliff, and the money obtained under it. Robinson paid over 
the money to Mrs. Shirtliff, the amount which remained after 
paying the solicitor’s charges connected with the application and 
obtaining the cheque, less the sum of $74.44, which he retained. 
There was, in fact, an error in giving a certificate showing 
$429.44 as the amount in court, the true amount being only 
$283.28. As soon as this was discovered an application was 
made to Robinson and Mrs. Shirtliff to refund the amount over- 
paid, which they failed to do. Thereupon a petition was pre
sented praying that he and Mrs. Shirtliff might be ordered to
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repay the money. From the affidavits filed, even from the affi- 
davit of Robinson himself it appeared that he knew, if not when 
he received the cheque, yet beyond all question, before he 
endorsed the cheque as attorney ofMrs. Shirtliff, and the money 
was paid upon it, that the cheque was for a sum in excess of the 
true amount. An order was therefore made -that he and Mrs 
Shirthff should, within a time limited by the order, repay the 
■sunt of <146.16, and pay the costs of the applicafron. Thcse 
were taxed at <60.61. The order and certificate of taxation hav- 
mg been duly served and the order not being obeyed, 
was made to commit Robinson under The Debtors 
-\et, 32 & 33 Vic. c. 62, and an order for coinmittal 
from this order Robinson now appeals.

I

a motion 
Act, Imp. 
was made.

e Attor-
ct* 53°. 
v. Sker-

Numerous objections to the order are taken. It is argued that 
1 he Debtors Act is not in force in this Province. It was treated 

bv the full court as in forcef in M 
and by myself in Monkman

an Attorney, 3 Man. R. 316, 
v. Sirnwt, 3 Man. R. i7o. I |,ave 

no doubt that it is so. For showing that it is not in force, reliance 
is plattd upon 36 Vic. c. ,9, s. 9, which provided that no writ 
, “'p'as f sat'sM>'>“lum or other execution against the person 

Shall be allowed. It cannot be said that that Act repealed the 
Debtors Act, for the law of England had not then been intro- 
duced. It was only by the 38 Vic. c. ,2, s. ,, that it was so 
But ,t ,s argued that the Act could not thereby be introduced 
because the law of England was sp,” except as the said laws 

' ’ ■ may have been already changed or altered 
by-any Act or Acts of the Legislature of Manitoba,” and the 36 
Vic. c. 19, s. 5, had already changed rtr altered the law. A few 
months after, by 38 Vic. c. 5, s. 70, (and sess.) the whole of the 

f Vlc' c' ‘9’ was repealed. It is contended by the respond- 
ent that as at that time there was no enactment providintr that 
t ,e r^l,eal ofan Act shall not revive a former Act which had been 
thereby repealed, the Debtors Act thereupon revived. It 

that this cannot be argued because if the effect of
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the 36 Vic. c. 19, was so to change or alter the law that the 38

JV" 'Ar d‘d n°‘ introd,,ce The Debtors Act, the repeal 
01 the 36 Vic. c. 19, could not revive an Act which had 
come into force in this Province. Besides, when the 36 Vi 
■ a, introduced the law of England, it introduced the Imp. Act

never 
c. c.
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^3 & 14 Vic. c. 21, s. 5, which provided that the repeal of 
Act repeal ing another should not revive the first Act.

None of this, Jjowever, seems to me important, as I cannot see 
that the 36 Vid. c. 19, s. 5, did so change or alter the law as to 
prevpnt The Debtors Act coming in to force here under 38 Vic. 
c. 12, s. 1. -All that the Act says is, no writ of capias ad satir 
faciendum or' execution against the pei|on, shall be allowed. 
Now, the De^t.ors Act does not deal with writs of capias at all- 
The words öccur only once in the Act where it is provided in 
section 5, that persons committed may be so to the prison in 
which they would liave been confined if arrested 011 a writ of 
capias ad salisfaciendum, and every order of committal shall be 
issued, obeyed hnd executed in like manner as such writ.' A11 
order for committal/uif^er the Act is clearly not an execUtion 
against the person, for the same section 5 expressly provides for 
that.

A. -

!

1
It may be doubtful if Robi.nson can be brought within section 

4, rule 3 of the Act; whether to bring him under that he must 
not be a trusteé, or be act ing in a fiduciary capacity for the per
son seeking the order. But he seems clearly to be brought within 
section 5. It has, I think, been shown sufficiently that since the 
date of the order for payment, he has had the means to pay the 
sum in respect of which he has made default. He negotiated with 
the solicitor for the applicant for a small reduction of the amount 
payable, which was agreed to. On his failing to pay the reduced 
sum according to promise, the solicitor called upon him and 
swears that he t hen said he had the money ready, but did not 
intend to pay until Mrs. Shirtliff came in to him. Thougli he 
has filed several affidavits on the motion there is no den ial of this

f

i
statement. On a sdbsequent application to him, he said he intend- 
ed if any proceedings were taken to enforce payment, to test the 
jurisdtction of the court and refused to pay. In Hewitson v. 
Sherwin, L. R. 10 Eq. 53, it having been sworn that the debtors 
had means, V.C. James said, they have had an opportnnity of 
filing an affidavit in answer and they liave not doneso. Whether 
they have the means or not must be known to tliem.”

The evidence of default is I think, sufficient. The solicitor 
only swears, it is true, that he is advised and believes that the 
money has not been paid, but.he sets out in addition, the inter- 
viewswith Robinson, hisrefusal to pay and his expressed determiiv

11

:
M
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‘° tes‘ the jurisciiction of the court if any steps should be 
aken to enforce his payment. His filing an affidavit 

he makes no attempt to show payment 
be taken in to account.

Ttat a’ committal nnder this Act may be tor nonpayment of 
costx Ihere seems no doubt. In Reg. v. Pra,t, L R. , n K 
•A huih, }., remarked that, “The^ords in the enactmg pari
i„t H f’aTfn.‘ asum of raoney ’ are advisedly used 
Misteadof debt, in order.to indi,de eases which migln 
properly have been called cases of debt. . . The enart
■OK part, therefore, us@ the words '.Sun, of money,' and this
de, i o * l° a,,U i,"1'1"368 ™sts'" °r- as V.C. James when 

■ img W th a case under section 5, said in Hewitson v. Sherwin,
", ' !° A,‘ S3’ “ where a court of competent jurisdiction has 

ordered a man to pay a sum of money, whether in the shape ofcosts 
or .mytlung else, that is a debt due from him in pursuance ofcan 
order or judgment of this Court.......................„ smns ,Q
totl'e a play upon words to say that a debt arising « conlradu

another Th'S'nB T* °f C°S‘S in an>' ™y from onXe 

to I t T u a" °rder of the court directing a sum of money to hc paid, and that is a debt under the order." >

1,1 m7 °l,inion the atipeat should be dismissed with
Killam, J.-I feel no doubt that, in so far as it affects the 

apphcation before us, the Del,tors Act, 32 & 33 Vic c 62 is 
m fbrce here^ It appears to me tliat it was so before'the Act’ 36 

:9’ M' .!' Wa* not reI’ea'=d by section 9, sub-section 3

o her e e' 7 "g i.'*0 ofa** •*«***«£"J otlKr execlltlon aga,,,st the person, shall 
lie Dehtors Act did not confer the 

ment for disobedience of an order of the Court of Chancery for
exercised It'0ney|' The j“risdiction had long previously been 

rcsed It simply .mposed limitations upon that power. The
uL. I'- C:r!9’. simply imposed further limitations or 

' abo ished ,t. If,t,s to be considered as abolishing it, the reneal 
of the latter Act rev,ved the power either with or without the
atio, s‘IOnS' 1r,",yuPini°n’ “ Simp'>' revived “ widl the limit-
a i hedm|rSC7 v ,Webt°rS Act’ 0r rather> the repeal s.mply 
abol,shed the add.tional restriction imposed by the Act ,6 Vic
"P0;it„kC,hU,tl0rit1y °fthe C°Urt is™e »ttachmeuts3 I do 

thmk that the Act 36 Vic. ever affected the authority of the
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court’ to attach its own attorneys for nonpaymcnt of moncys 
received by them in that character when ordered by the court to 
pay them. Sucli an attachment would not come within the term 
“ Execution again st the person.” This may be taken as the 
ground of the decision in Re Attorney, 3 Man. R. 316. There 
is more reason for considering the attachment now sought, to 
come within that term, but even so, the Debtors Act merely 
restricted to sorne extent the authority to grant writs of attach- 
men t. The Act 36 Vic. merely restricted that power to a greater 
extent; but it did not repeal the Debtors Act which had not 
conferred such ån authority. A repeal of the Manitoba Act 
imposing the restriction left the authority in existence with no 
other restrictions than those imposed by the Debtors Act.
« The Act, as I have said, did not confer the jurisdiction to 
grant such writs. This being already established, that Act pro
vided that, “ With the exceptions hereinafter mentioned, 
persons shall, after the commeiicement of this Act.; be arrested 
or imprisoned for making default in pay men t ofa sum of rnorfey.”

Then followed the exceptions, among which are (sub-sec. 3) 
cases of “ default by a trustee or person acting in a fiduciary 
capacity and ordered to pay by a court of equity, any sum in his 
possession or under his control.” And by section 5, “ Subject 
to the provision hereinafter mentioned and to the prescribed 
rules, any court may commit to prison for a term not exceeding 
six xveeks, or until pay men t of the sum due, any person who* 
makes default in payment öf any debt or instalment of any debt 
due from him in pursuance of any order or judgment of that or 
any other competent court.” Hut (sub.sec. 2) “ Such jurisdic
tion shall only be exercised xvhere it is proved to the satisfaction 
of the court that the person making default either has or has had 
since the date of the order or judgment the means to pay the 
in respect of which lie has made default and has refused or 
neglected or refuses or neglects so to pay the same.” Then fol- 
lows the provision that “ Proof of the means of the party mak
ing default may be given in such man ner as the court thinks just* 
and for the purposes of such proof the debtor or any xvitnesses may 
be summoned and examined on oath,” &c.

In Daniets Chancery Forms, 930, note 11, it is said, “ Where 
the Act directed to be done is the payment, transfer or deliyery 
of money, stock or other thing to a person out of court, the
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form to order or adjudge the repayment can hardly be doubted. 
Holroyde v. Garnett, 20 Ch. D. 532, to which we have been 
referred was the case^f an order against a trustee under sub-sec.
3. Bacon, V.C., tliou^k^that he should look into the original 

circumstances to see if the on£ 
but it was not suggested that the order for payment should be 
reviewed. If, admitting the liability we are to look back into 
the circumstances under which it was incurred, t hese amply jus- 
tify the order for an attachment.

I quite agree that a default in payment of costs is within the 
Act, Hewitson v. Sherwin, L. R. 10 Eq. 53, and Reg. v. Pratt,
L. R. 5 Q. B. 176, are sufficient authorities for this. I do, how- 
ever, feel very doubtful of the sufficiency of the evidence of 
means. The Act clearly places upon the applicant the onus of 
showi ng that the debtor had or has the means. This is adopted 
in the directions fc^r the affidavits in support of the applicatio» 
in Daniel's Forms, 930. In Hewitson v. Sherwin, L. R. 10 
Eq. 53, the applicant must have given some evidence to show 
means. Sir Wm. James, V.C., States that “ It has been sworn 
that these gentlemen are in receipt of good salaries,” and he only 
afterward adds “ They have had an opportunity of fil ing an afifi- 
davit in answer and they have not done so. Whether they have 
the means or not must be known to them.” From the report in 1 
18 W. R. 802, it appears that one of the debtors was in receipt of a 
salary of ^100 and the other of ^200. Tak ing this with the 
dates, there nnght have been sufficient to warrant the inference, 
when nothing was shown to the contrary, that the parties making 
default had since the date of the order had the means.

Now it is “ the means to pay the sum in respect of which he 
has made default ” that he should have had, to warrant the order. J

There is no evidence of the general circumstances of this debtor. 1

There is only evidence of a promise to pay a portion of the 1
amount in respect of which he has made default, and I can not 1
feel wholly free from doubt whether the subsequent statement that 1 
he had the money ready was not referable to that reduced sum. 1

If I had been asked to make the order originally 1 should not 1
have done so upon that material. But as the Act requires proof I
of means “ to the satisfaction of the court,” and as my brother I
Dubuc was satisfied in the first instance and my other learned I
brothers are so now, I can hardly feel that my doubt upon this I
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point would warrant my positive dissent from 
the order for an attachment.

Bain, J., concurred.
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REG. v. DEEGAN.

(Before' the Full Court.)

Forgery of one of seyeral signatures.—Interested 
wi/ness.

A joint and several bond was executed by the prisoner ander 
."be“d:r- T^lere was no Pr0°f whether the other signa-

”laiJd113" i"diC'ment ,hM 11,6 Prisoner hi>‘> forged the bond 

The bond

Criminal law.—

an assumed

was sus-

was executed in order to obtain a 
been obtained, a form of marriage before a 
l>rate marriage, was gone through.
HM' Thal th= iKner °f th= was an incompeten, witne.s as a oer

son tnterested or supposed to be interested. ^

woman incompetent as a witness.
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IN THE QUEEN’S BENCH.

The Queen v. Thomas Deegan

A,X
charging that » Thoma, D. Deegan o„ the fonrth da, „’f ZgSil"tTy2 
of „urL°rd one thousand eight hundred and eightyeighf, „ ,he cJ “r 
Wtnnipeg, in the County of Selkirk, in the Province of Ma itoba, a c Ha”
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I)oikI and writing ohligatory feloniously did furge xvitli intent thereby then to 
defraud against the form of the statute in such case made and provided, and 
against the peace of our Lady the Queen, Her Crown and dignity.”

The said Deegan had been arraigned at a previous sitting of the said Court 
and had pleaded not guilty to the said indictment.

wl

l,eThe bond produced ät the trial as that which the prisoner 
with having furged,

charged the
was in the words fullowing

“ Kllow al1 mcn by tl>«e presents that we, James William McLeaof fl* 
C.ty of Winnipeg, Charles Strong of the City of Winnipeg and Robert Thomas 
Rowan, of the City of Winnipeg, are held and firmly bound jointly and sever- 
ally unto our sovereign Lady Victoria, hy the Grace of God of the United 
Ktngdom of Great Britain and Ireland, Queen, defegder of the faillr, in the 

of eight hundred dollars of current-moncy of this Province, 'to he paid 
to Her said Majesly, Iler heirs and successors for the which payntenl tvell and 
truly lo be made, we do bind ourselvcs and each of us hy himself, our and 
each of pur heirs, executors and administratörs firmly by these presents.

Sealed with our seals, dated at Winnipeg the fourtli day of August, in the 
fifty-second yrar of Her Majesty's Reign and in the year of our Lord 
thousand eight hundred and eighty-eight.

I he condition of the obligation is such, that whereas the

D;

l
Rus

■ .. „ above bounden
Jamts William McLea hath obtained a license of marriage for himself and 
Eliza Harriet Betsworth, now, if it shall not appear hereafter that they, or 
etther of them, the said James William McLea and Eliza Harriet Betsworth, 
have any lawful let or impediment pre-contract, affinity, or consanguinity, to ■ 
hinder their being joined in holy matrimony, and afterwards then living 
ther as man and wife, then tids obligation to be void and of 
wise to be and remain in full force and virtue.

J
R.

C. (
toge-

none eflect other- %
v. L
li-5

Signed, sealed and delivered at Winnipeg, 
in presence of W. G. Fonseca,

Marriage License Issuer.

James Wm. McLea. 
Chas. Strong.
R. T. Rowan.

1 further certify that the said instrument purported to be signed and sealed 
by the partiés thereto and also to be signed by W. G. Fonseca 
the execution thereof and

Dlas witness to
“ Marriage License Issuer.” (The evidence

then summarized.)

Ol.jection was taken at the trial by counsel for the prisoner that there 
not sufficient proof of the forgery of the bond or instrument, sufficient 
lain the charge in the indictment in question, because it was not proved that 
the signature and seals of all the executing parties were forged, and also that 
the witnesses William G. Fonseca and Eliza Harriet Betsworth were, or one 
of them was interested or supposed to be interested in respect of the bond or 
writing ohligatory referred to in the indictment and that the evidence of nei- 
ther was sufficiently corroborated within the two hundred and eighteenth sec- 
tion of the Criminal Procedure Act.

“ )

questi 
and si

Tht
to obt 
partie: 
real n;

I overntled the objections for the time being, deciding to reserve them for 
determination by the Court of Queen's Bench, and I lett the to the jury

£
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who found the pri soner guilty of the 

I now desire the
crime charged in the indictment.

opinion of the Court of Queen’s Bench upon the followinc 
luo questions so reserved by me, namely 6

1. VVas it sufficientbe „,,lved „ . ma'nlal" lhe ‘harge made in the indictment tliat it
proved tijat the pnsoner forge,I the name and Seal ofbne of the 

lhe bond nr wnting ubligatory in qlles,ion witholll 
respect of- the signatures and seals of the otlier 

2. Were the witnesses William G. Fonseca 
persons, or was either of such witnesses a 
interested in respect of the bond ,
"lent i and if so, was their evidence or the evidence of (he ene so interested 

snpposed to b= mterested suEciently corroborated by ,ther legal evidence

.io^^trrz it* thc tw°- w -

rged partitis to 
proving any forgery in 

parties thqjeto ?"Jj>e
amj Eliza Harriet Betsworth

person interested or supposed to be 
or writing obligatoryinentioied in the indiet-lited

the

(Signed) A. C. Killam, j, 
Dated at Winnipeg this i8lh day of April, A.D. 188g».

the
N. F. Hage/, Q. C., for the 

Russ. & R. pnsoner cited Rex v. Birkett, 
25! i fog- V. Harptr, 7 Q. B. D. 78.

J. n. Cameron, for the Crown cited Rex. v. Teague, Russ. & 
R. 33, ^«.v. B.ngley, Russ. & R. 446; Rex. v. Dun„
“p ’ ; TMBTl ' & 3»; ** v- GiUs, 6 U
C. C. P 84, ReLMontath, ,0 Ont. R. 547; K 5. Expras Co
V. Donohue, ,4 Unt. R. 348 ; Reg. v. Bamermav, 43 U. C O
mer,49h fi V'iHa«‘rman> -5 Ont. R. 5g8. The word interest 
means benefical interest, one to whom an interest may accrue 
from his testimony, Reg. v. Se By, 16 Ont. R. 255.

rth,

;fr; «

*
(Jlhjune, ,889.)led

Dubuc, J. The prisoner. i„ this case was tried at the last 2 
asstzes and found guilty of forgery ; Lut the judge 
questions of law to be submitted 
Court

to

reserved two
,r. - , , to the consideration of this
1 he first of these questions is as follows :

“ Was it sufficient to maintain the charge made in the indict
ment, that it be proved that the prisoner forged the name and 
seal of one of the parties to the bond, or writing obligatory in 
question, without proving any forgery in respect of the signatures 
and seals of the other parties thereof-’1

The forged document was a bond in the form required by law 
to obtam a marriage license. The prisioner was one of the three 
parties wlio signed said bond as sureties. The prisoner, whose 
real name is Thomas D. Deegan, gave his name as RobertThom

hat

for
iry

as

= 2
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Rowan, and signed •• R. T. Rowan." This was proven at the 
inal. But no evidcnce was given showing wliether the otiier two 
sureties signed tlleir real

f
names, or some otiier names.

Tlie name signed by the prisoner was either the narne of 
existing person, or it was a fictiiious name. It is eqnally forgery 

hoth cases’ if tl,c forgcd name be assumed for the purpose of 
baud. Archboht Crim. Plead., 612, and cases cited.

t
f i

It was nrged before the court t hat the prisoner who is charged 
111 the mdictnient witli forging a eerlain bond, was only proven 
to liave forged his name to said liond and cotild not be convicted 
of forging the wliole instrument.

b

t(I
b.

Kormerly, it was necessary, in an imlictment for forgery to set 
ont verbatim the forged instrument. But now, under the 
inion Statute 32 & 33 Vic,

Ii sii

19, s. 49» incorporated in R. S. C. 
<■ 1 74, s. 131, it is sufficient to describe the instrument by any 
name or designat mn by whicli the same is usualiy known, or by 
the purport thereof. 1 ’

t!
wl
dfi

ft is not considered necessary that the document whicli is for 
ged should be perfectly rajid for the purpose for which it is 
mtended. Rex v. Grote, S Ld. Raymond, 737 ; Rex v. Lym> 
Kuss. & R. 255. It xvould be different though, if the indictment 
charges the prisoner with forging any particular instrument. In 
that case, if the instrument is incomplete and not valid 
not be forgery. This

lox
Ht

if iit would
held in Reg. v. Harper, 7 Q. B. 

I). 78, Harper was charged with forging the indorsement on a 
lull ofexchange; there was no drawer’s name signed to said biil. 
The court held that the document bearing no name~of drawer 

was not a billof exchange, and that Harper could 
victed of forging an Indorsement

or :
leg;

'J

Mainot be con-
bilL of exchange. 

lhe case is different when an instrument complete and valid 
on lts face is forged by several parties. It was held in Rex v 
Bt"g/ey, Russ. & R. 446,- that if several combine to forge an 
instrument, and each execute by himself a distinct part of the 
forgery, and they are not together when the instrument is 
pletedrthey^re, nevertheiess, all guiity as principals. 
yAn the present case, the bond alleged to ha ve been forged is 
complete and valid on its face. It was signed by three parties 
There is no evidence showing wliether the two otiier names were 
forged, or were genuine names. But this makes no difference as

byI -

bon 
be c

1 w

I The
Act
on a 
has 1 
can 1 
in wl 
the b

mI
;

i1
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to this prisoner. The two other names may have been-the real

sssareiih.

not see that there is any dillerence if ,he i„5trl, ’ ' U°
signatures, as the 011 e falsd name 
me-u a forged instrument.

KEG. V. DEEGAN.
85the t*

? of

;jed

t ed

men t bears several
is sufficient to make the insfru-sc.

whSo°;id‘the ™ firSt qi',CSti0" re^cd bX "’e learned judge 
e cause, may be answered in the affirniätive and the 

,* Cf'nV,Ct,0n c0ldd "?t be held bad on that ground.

ny
by

The second question reserved by the learned Judge is as fnl

• f so, was their evidence or the evidenre of • ’ ■
or « to be imerested sufficien^ *tS‘“

jÄtÄtÄÄs
- bbe°nd iS b°e ™?,aarn'daLifn:I’ye

be compelled to return the one do,far received by him as Ws ^

is
>»,

:nt
In
ild
B.

11.

0.
id

Was Fonseca really interested ? 
The sense and meaning ofsection 
Act is, that an

If so, what was his in terest? 
21S of the Criminal Procedure 

interested witness may be biassed in his testi 
account of his interest in the conviction 

has not, and cannot have any other meaning. 
can have any interest, it is in upholding the validity of the bonH 
■n wlnch ease he could not be asked to refund the fe !, ■? -' 
the bond is held forged and the marriage license declared invalid',

he

mony 
of the* agcused. It 

Here, if Fonseca

on
is

re
as

. . , ' ' v Vi' t' t '
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lie may be requested to return the fee, The argument, therefore, 
falls to the ground, and Fonseca cannot in 
whatever, be considered an interested witness within the meanin,g 
of said section 218 of the Criminal Procedure Act.

V Prt
any vvay or gen se

^ obj
As to Elizabeth Harriett Betsxvorth, if she had Ibeen married 

by a person lawfully authorized to perform marriage, she might 
or might not be interested, or supposed to be interested in a 
more or less remote or doubtful way, or think she is so interested 
in having the bond held forged and the licence declared void ; 
but she knew perfectly vvell at the trial, that she had been the 
victim of a bad and contemptible trick, and that the illusory 
ceremony of marriage she had gone through could have no legal 
or binding eflfect whatever. So, she could not be considered 

interested to have the prisoner convieted than

of

the
weu

1
posif

b

of tl

any com-
pl ainan t whose testimony brings to justice an o fiender, charged 
with an oflence committed to his detriment.

lu my opinion, neither of the two witnesses in question can be 
considered interested or supposed to be interested within the 
ing of section 218 of the Criminal Procedure Act, and the 
viction should be held valid.

i
:

'nBain, J.—As to the first question reserved by the learned 
judge, I am of opinion that the evidence was sufficient to rnain- 

. ta'n tile charge in the indictment.

The bond executed by the prisoner under the false 
a joint and several one. It was forged as far as he had to do 
with it, and his forgery rendered the whole instrument false and 
fraudulent for the purpose for which it was given. If, as is estab- 
lished by Rex. v, Teague, Russ. & R. 33, and other cases, evidence 
of having altered a genuine instrument in a material part, will 
support the charge of having forged the instrument,. I cannot 
doubt that evidence of having forged one of the signatures of a 
joint and several bond, will support the charge of having forged 
the bond.

As to the secnnd question, I am of opinion that W. G. Fon-, 
seca, the subscribing witness to the bond who proved its 
tion by the prisoner, was not “ a person interested or supposed 
to be interested ” in respect of the bond, within the meaning of 

. section 218 of the Criminal Procedure Act, This section

1 i

name was

% 1:1

:

\u
wasit
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presumably passed with the object of preventing a prisoner
tJimonr"'? f0rgery frdm be'ng convicted on the .msupported 

- 0Tt tn 0fa:Wl‘neSS who has °r may be supposed to havesome 
objett to gain m havtng the instrument in question held to. be 
forged. I do not thin\ Fonseca can be said to have, or can be 
supposed to have any interest in the instrument 
of flie trial

»re,

ing

Iied
rht or in the result '

inter f . “I'6 another’ and certainly he can have no
to make ,t appear that the bond was forged. He issued 

marnage hcence on the strengtlv of it, and I shbuld 
d Prefer to have the bond held genuine, and on the 

rnent of the prisoner’s counsel, he had a direet interest in 
posmg it genuine.-

ed
d ; suppose

argu-:he
>ry
?al
ed fn my opinion, the provision of the section would be 

an extended far beyond ils intention were we to huld that this
0rsCan SUpp0Sed 10 have been interested in respect 

of the bond. See R%. v. Gihs, 6 U. C. C P. 8g; Rr. v.
'50"1- «8 1 a"d Reg. v. Se/by, ,6 Ont. 255. As the exe- 

cu ton of the bond by the prisoner was proved by Fonseca, it is 
unnecessary to cons.der whether the other witnees, Betsworth 
interested or not.

1 aylor, C.J., concurred.

strained
ed

be

sd
Conviction affinneti.

lo
ld rb-

ill
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I
BERNARDINE v. THE RURAL MUNICIPALITY OF 

NORTH DUFFERIN.I
(In Appeal.)

Mutiicipal Corporation.—Contract not under seal.
' ? WiWhile the defendant’s Municipal Council was in session it verbally contracted 

with the plaintiff for the conslruction by him of a bridge on a travelled road. 
Du ring the work some payments were made upon account, and after its 
pletion a resolution was 
The council afterwards repairtd the bridge and it was used by the public. 
There was no by-law authorizing the conslruction of the road or the contract 
accepting or dealing with the bridge.

In an action for the

Brice
Q.B.t

& E. .

B
1! passed accepting the bridge and directing payment.

1 Kil; 
assignt 
North 
the ert 
contrat 
pleas i 
several 
evident 
appears 
cil of tl 
the Riv 
that Mu 
by Gra 
Municij 
by-law i 
Dufferin 
is fhe pr 
have bet 
to have 1 
at the cc 
18400 at l 
to be sul 
the coum 

The pr 
>884, an<

mopey.
Held, That the contract not being under seal nor it or the work authorized 

or adopted by by-law, the plaintiff could not succeed;
.11 Motion to set aside nonsuit and enter verdict for plaintiff, or 

for a new trial.1
I : J. Fisher and C. P. Wilson, for plaintiff. The bridge

necessity, Young v. Corporation of Leamington, 8 Qt%B. D. 586; 
8 App. Ca. 523; Nicholson v. Bradfield Union, L. R. 1 Q. B. 
620; Clark v. Cuckficltl Union, 21 L. J. Q. B. 349; Haigh v. 
North Bierly Union, 28 I.. J. Q. B. 62; Hunt v. Wimbledon, 
4 C. P. D. 48; Gordon v. Toronto åno. Land Co., 2 Man. R. 
318; The defendants accepted the benefit of the work, Gnen v. 
Corporation of Oxford 15 Ont. R. 506; Pim v. Ontario, 9 U. 
C. C. P. 304; Lawrence v. Lucknow, 13 Ont. R. 421; Canada 
CentralRy. Co. v. Mutray, 8 Sup. C. R. 328; Scotl v. Clifton 
Sc/wol Board, 14 Q. B. D. 500; Robins v. Brockton, 7 Ont. R. 
481. Defendants are liable by acquiescence and ratification. 
Router v. Telegraph Co., 6 E & B, 341; Totterdell v. Fareham 
Blue Brick ån Tile Co., L. R. 1 C. P. 674; Re Sne/l 5 Ch. D. 
815; Fetterley v. Russell, 14 U. C. Q. B. 433; Mc Brian v. 
Ottawa 40 U. C. Q. B. 80. It was the duty of the defendants 
to build the bridge, Brown v. Lindsay, 35 U. C. Q. JJ. 509. 
Brown v. Belleville, 30 U. C. C. B. 373; Ncvill v. Ross, 22 
U. C. C. P. 487.

-

1

; 1

I;

i;
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bernardine v. mun. OF NORTH DUFFERIN.

The document executed 
not an e9ultable assignment, Kchoe on Chasts in 

actim, 43 Brownn. Johnston, 12 Ont. App. R ,g0 Defen
hab,e =7 >f ""‘rået executed, Borougk \f Bat,W 

R 80 JT’ 4^PP' Ca' 256 ; Wa“is V' Assiniboia, 4 Man.
mmtMon’ 4 C. P. D. 4S. The bridge

::r; 2;fino:bui"umn *“*■necessary. Ratificanon ,s ,n reality a contract, and must be bv 
by-!aw, Scott v. Clifton SchoolBoard Q B D 500 *

jSÄÄS
& E. 846.

89
H. M. Howell Q. C., for defendants. 

by Grant was

OF

•aeted

ublic. v. Imperial Gas Co., 6 A

(jthjune /88g.)
Killam J.-The plaintiff sues upon the common counts as

North D ff °ne Jfn F' Gran‘ ‘° recover f"m the municipality of 
‘ahebST °76°? Clairaed -0 be the balance due for

theR he ™Un,C,pallt>r of Dafferin North to build a bridge across 
te River Boyne, on the line of a travelled highway and within

bv GraUnt‘C,P ^ bU‘ tha‘ C°ntract- thou«h in writing and signed 
by Grant was not executed by any person on behalf o/the

b law an hty ” " u" Sea'’ a”d there is evidence of any 
y-law authommg the woik. By the Municipal Act of ,88t

Dufferm North was d,vided into two municipalities ofwhich oné 
s t1,e Present defendant, within whose limits 

have been ereeted By the original agreement the bridge was 
o ave been completed in ,883, and Grant was to be paid ,2=0

at°,hme7ment °f,he WOrk’ *2°° upon itscomplettonand
*4oo the expiration of one year from its completion. It

ääs; .... * - -
The present defendant municipality was organiaed rst Jany 

>884, and no work havmg been done under the agreement, the

f, or

as a 
>86; 

. B. 
h v.

R.
n v.

U.

fton 
. R. 
ion. 
ham

the bridge was to

D.
1 V.

ants
509.

22
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council proceeded to inquire into the matter. The terms of the 
agreement were ascertained and the matter was discussed in coun
cil, Grant being sometimes present. Mr. Roblin, who was then 
reeve of the municipality says that the council found the terms 
satisfactory and ooncluded to have the contract carried out, that 
they ratified the contract and set Grant to work at it. His 
evidence 011 any definite action of the council, apart from any 
resolutions passed is, however very vague and unsatisfactory. It 
does not appear that any formal resolution was passed upon the 
subject, until the 29U1 March, 1884, when there was a resolution 
authorizing the payment to Grant of $200. It does not appear 
whether this amount was paid, though the plaintiff gives credit 
for it. Nothing more was done by the council until the i8th 
April, 1885, when a resolution was passed directing the clerk to 
notify Grant that unless he took immediate steps to complete the 
bridge, his contract would be ann ulled and the council would 
proceed to complete the same. The clerk accordingly notified 
Grant by letter of this resolution. On the 4th July, 1885, a 
resolution was passed by the council “ that the bridge over the 
Boyne River, between sections 28 and 33, township 6, range 4 
west, as built by John F. Grant be accepted and that $200 as per 
contract be paid into the county court on solicitor’s advice less 
#37, amount already paid on order. ’ ’ The payment of the money 
into court was determined upon, on' account of the existence of 
conflicting claims under the plaintifTs assignment, and a supposed 
garnishee attaching order which is not proved.

The bridge is stated to have been a necessary work, to be upon 
a travelled highway and to have been since kept in repair by the 
municipality. No by-law authorizing or adopting the work is 
proved. Beyond what I have stated there is no evidence of any 
contract to pay for the work, or for the acceptance of it by the 
municipality, or of its value.

The action was tried before my brother Bain, without a jury. 
He refused, at first to enter a nonsuit, but after the counsel for 
the defendant had stated that he would offer no evidence, and 
full argument being had, a nonsuit was entered on the ground of 
there being no contract under the defendanVs corporate seal.

The plaintiff now moves to set aside the nonsuit and to have 
a verdict for the full amount of the price of the bridge, less the 
$200 credited as paid in advance.
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-0f2liaViHtvo8ft COnfl0nted "’ith the much"vtod >estion 
which °f.a,CO,rporatlon -P™ » contract not under sea],

Pr vi Ce fo hlnkt,'atWehaVe determined in’
TI,' nLT r Corporation such as the present defendant 
, , Plalnt‘ff ralies strongly upon Harris v. The City of Winnitee 
Mt rePor^d, as deciding the question with reference genefZ 
0 executed contracts where the Corporation has received and ' 

enjoyed the benefit of the work done under it. It i t f tha1 
refcrence^s *pCr®^|ade to Pimv. The Municifal Councilo/On/arti,

V The CUvo^Wi SSUpPortlng the judgment; hut in Harris

SF-ÄisTkeMunlipJcZTXZ]
I ■ ced some rehance upon the circumstance that the erection and
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seal of the local authority. The remarks on the general question 
of the necessity for a corporate seal do not appear in the regular 
report of the judgments in the Court of Appeal, 8 Q.B.D. 579. 
I hey were certainly obiter dicta hut whether dropped for t hat 
reason, or because the learned judge desi red to have t hem left 
for further consideration, does not appear. The plaintiff here 
relies upon the argument that the circumstances which I have 
stated show an acceptance of the work by the Corporation which 
raises an implied contract to pay for it, just as such an acceptance 
by an individual person, without previous request, is considered 
by the law to raise such a contract. The case just referred to 
indicates, what a very cursory perusal of the reports of previous 
cases would be sufficient to show, how conflicting and unsettled 
were the previous authorities.

\’.Ch

that p 
that tl 
to be 1 
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circums 
the worl

1

I1
1

I have gone very carefully over the reports of the English and 
Canadian cases in any way affecting the question, but I do 
think that any us^eful purpose could be served by my now stat i 11g 
their different circumstances in detail. I propose to limit myself 
almost wholly to stating the conclusions which I draw from them, 
and, particularly, such as affect the present case, not desiring to 
decide the general question any farther than may be necessary 
for present purposes.

' I
I

From 
and fron 
the excej 

. seal are I 
or the m 
an implit 
excepted 
agents of 

It appt 
of the dei 
B oardt 4 
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It is to be 
and he im 
I do not r 
Brett L.

Two questions, which are discussed in the various cases,
must not be confused. One has reference to the form of action 
or the nature of the liability, and the other to the existence ofIi!
any liabdity. These are wholly distinct questions, though the 
discussion of one often involves the discuksion of the other.
rhus, it has been clearly settled as an abstract proposition that 
Corporation may enter into a simple contract and be sued in debt 

or assunjpsit. I need only to refer to Bevcrley v. The Lincoln 
Gas Light Co., 6 A. & E. 829 upon this point. It is when the 
particular nature and circumstances of the alleged contract relied 
on in any case, come to be disclosed that it must be considered 
whether that is 
seal.

$

one which can be made without the corporateJ

181 Now, it is an acknowledged general rule, that a Corporation 
cannot enter into an express contract except under its corporate 
seal. This rule, also, is subject to exceptionsas clearly established 
as the rule itself. 1 need not

ife

repeat these; I will simply 
' say that, in my opinion, the case of The Mayar&c, 0/ LuJUmi

though I c 
to all! .

,
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It appears to me that Bramwell B. ... 
ofthe decisions, when hesaid, in Hunt 
Boaril, 4 C. P. D., 48.

stated correctly the resuit 
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corporations. He proceeds to point out the difference
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between a Corporation such as a Railway company, xvhose direct 
order works which the whole body of shareholders accept and 

for their profit, and a body such as the defendant in that 
case which was acting for the inhabitants, who could neither 
accept nor reject the works constructed. And Cotton L. J, said 
“ I entertain very grave doubts whether such a Corporation as 
this could be bound on any such ground, because the parties who 
liave beneficial enjoyment of anything supplied on the order of 
this body are not the Corporation, hut those for whom the Corpor
ation act as trustees.”

It is evidently with reference to these remarks that Burton J. 
said in Stfsby v. Dunnvil/e, 8 Ont. App. R., 524, that “ some of 
the cases referred to in Pim v. The Municipality of Ontario have 
lost much of their weight as authorities since the del i very of that 
judgment by the Lords Justices of Appeal. ”

I feel, then, that we can give less weight than in many instances 
we might to the l(^ng 1 i ne of cases in Ontario and the opinions 
öf the able judges who, yet not wholly without dissent on the 
part of others, have decided them.
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i Wliile, in Huntv. The Wimbleiiun Local Board, Brett L. J., 
as is usual with him, spöke very positively, Bramwell B. and 
Cotton L. J., in' the remarks which I have cited and in the 
limitations which the former suggested, plainly showed that they 
thought there w^s yet much for diseussion in the subject. The 
decision did not turn upon these points, and | do not take them 
as determined by their expressions, which, however, appear to 
me to support the distinetion which I draw between this 
and Harris v. The City of Winnipeg.

Now, if this doctrine of an implied contract with a corpdSfeon 
is to be admitted at all, and as is said by Bramwell, B., it 
be so to some extent, it must require either aetual enjoyment of 
the benefit of the consideration by the Corporation as such, in its 
corporate capacity, or other aets of acceptance and adoption by 
such officers or agents as have power to render the Corporation 
liable.

I Ii,
lil

Iil
|

I
If the views suggested in Bunt v. The Wimbledon Local 

Board ht accepted the former alternative is absolutely essen t i al. 
I do not think it necessary to determine this for in my opinion 
neither condition is satisfied.

&

Now, if we had nothing here, after the execution of the work, 
but that it was used by those travelling the highway, it is
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ciear that this would not be a use or enjoyment of it by the 
poration. Any inhabitants or rate-payers of the mtmicipality 
aicmg advantage of the bridge would be doing so ou,y as otherl 

of HerMajesty s subjectsto whom the highways are free, and 
not by virtue of their relations to the municipality which, in its
the^worlf6 CapaC'‘y C°U,d nelther possess nor ™j°y the benefit of

I know of no English case in which
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m which the Corporation was held liable for monev of the 

I lamt.ff rece.ved by officers of the Corporation and applied to 
"Se, “”"ident, then, that with the weight of the Ontario 

admttted by one of the judges of the Court of Appeal of 
Provmce to be greatly lessened, the burden is very strongly 

npon the party who asserts the liability of this municipality for 
such a work as the bridge in question in consequence of the action 
of its counctl. If such a liability exists it must be by virtue of 
the express Unguage of, or by necessary implication from the 
statute creating this Corporation.

The plaintiffys counsel has referred us to the 44th section of 
e Muntcipal Act of i884 which provides that “ The powers of
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The 43rd section proviäes that the municipality - shall have 
a I the rights and be subject to all the liabilities of a Corporation " 
and espectally to acquire &c. property, ,0 sue and (e sned ,0 

hecomcTarties to any contracts or agreements in the 'manatre 
men. Of the affiurs of the said municipality •• &c. The langnfge 

the section IS all very general and if interpreted generallv 
wodd mvolve the righ, to make any kinds of contracts for any 
urposes whatever. Such cgn never be considered to be intended1^ 

We must look elsewhere to find the objects and purposes for which

ssential.
opinion

e work, 
y, it is
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t hese corporations are created, the “ affairs ” to be managed. 
We find no men tion of roads and bridges or similar local improve- 
ments, to be constructed or made by the municipality itself, until 
we come to the mth section, under which, “ the council may 
pass by-laws for such municipality in relation to matters coming 
within the classes of subjects hereinafter enumerated, that is to 
say; (1) The raising of a municipal revenue 
The expenditure of the mufnicipal 
bridges and the construction and maintenance of roads and 
bridges wholly within the municipality,” &c., and giving a large 
number of other subjects.

ofte

Ii
Q. i
first 
not I 
for t 
do n

. . (2)
revenue. (3) Roads and

I
Except under t hese provisions the Act itself gives the munici

pal i ties no power whatever to undertake the construction or 
maintenance of roads and bridges. The only other authority

c. 5,

Tli

the f{ 

I tim

t Ii is k

I for their doing so is found in the Act 44 Vic. (znd sess.) 
if, indeed, that be applicable.

Now, either the * 11 th section gives the only power which the 
municipalities have in this respect, or it is intended to provide 
for the mode of exercising that power by the council. There is 
a wide distinction under the Municipal Act between resolutions 
and by-laws. The latter are by section 180, required to be under 
the corporate seal of the municipality.

> In my opinion, the construction of the bridge in question by 
the municipality cannot be considered to have been authorized 
without a by-law providing for it. It may not be necessary that 
each contract foi1 such a purpose should be specifically authorized 
by a by-law. It may be that a party obtaining a contract under 
the corporate seal of the municipality would not be obliged to 
inquire whether there was a by-law authorizing the work. These 
are questions not necessary to be now determined. But it appears 
to me that the council cannot render the municipality liable by 
the adoption and acceptance of such a work not contracted for 
uuder seal of the municipality, and which is not enjoyed and used 
by the Corporation, as such, un less it does so by by-law or under 
the authority of a by-law authorizing such construction.

The principal cages in England supporting the plaintiffs claim 
are those of Boards of Guardians of the Poor or of trading 
corporations. The diflerence between the latter and corporations 
such as those under our Municipal Act have been too often pointed 
out to require comment now. The purposes for which they are
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opinion that it would be unsafe to do so. The plaintiff 
made hts whole case by calling the former reeve of the mnnicipality 
and procurtng the production of the Corporation books Our 

“ prov,de ample methods of obtaining discovery of acts or 
instruments snpporting the plaintiff’s case, and it is only fair to 
presnme that ,f there were such a by-law, it would be prodnced 

r. Robhn States, too, that municipal councils 
ticular about the

:ion by 
horized 
iry that 
horized 
t under 
iged to 

These 
appears 
tble by 
ted for 
id used 
r under

are not very par- 
formality of their proceedings, and it is nnt 

unreasonable to suppose that this one of whichlie was for some 
years the head, was one whose mode of acting “stifiéd
statement.

1 think that the nonsuit should stand 
dismissed with costs. and the applicalion be

ade by him on a crtttcal examination of about seventy cases 
beartng 0„ the question of the liability of corporations. J agree
with the conclustons al whtch he has arrived, and with the rea
sontng by whtch he has supported those conclusions.

sclaim 
trading 1 

»rations j 
jointed 
ley are

;



7

98 MANITOBA LAW REPORTS. VOL. VI. 18

Dubuc, J. It is a well known doctrine that corporations should 
contract under their corporate seal; but there are exceptions. The 
principle is laid down in Church v. The Imperial Gas Light Co. 6 
A. & E. at p. 861 per Lord Den man C. J. when hesays: “ The 
general rule of laiv is that a Corporation contracts under its 
common seal; as a general rule, it is only in that way that 
Corporation can express its will, or do any act. That general 
rule, however, has from the earliest traceable periods been subject 
to excéptions. ”

paj

I
the
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althi

The general rule appears tö have been strictly adhered to when 
an executory contract happened to be questioned. But when the ' 
contract has been executed, and the Corporation has had the 
benefit thereof, the Court have admitted sonie exceptions, as for 
instance, when the thing or work contracted for was considered 
necessary or urgently required, or when the amount involved 
is not a large one. It
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that in Ontario, they have been 
inclined to givfc effect to the exceptions; while in England 

the general rule appears to have been rather more closely followed. 
However we find a good many Englisll cases in which corporations 
have been held liable imder executed contvacts^f which they 
have had the benefit, altlXmgh the said contracts were not under 
seal. /

seems

In Sant/ers v. St. Neofs Union, 8 Q. B. 810, it was held that 
if work be done for a Corporation for purposes connected with 
the Corporation, under a verbal order, and accepted and adopted 
by them, they cannot, in an action to recover the price, object 
that no order was given under seal. Lord Denman who rendered 
t * ie judgmedt of the Court, based his decision on the ground 
that the work was necessary for the purpose of the Corporation, 
It was also on the ground of necessity, that the same Lord Denman 
based his judgment in Hall v. Mayor of Swansea, 5 Q. B. 526. 
That necesåity was in Lo wc v. The London &• N. W. Ry. Co.} 17 
Jur. 376, interpreted by Lord Campbell tornean " no other tlian 
a moral necessity that defendants should pay their debt "> and 
by Erle, J., “ that it was absolutely necessary that the defendants 
should be compelled to do that which common honesty required. " 

The language of Lord Denman in Sanders v. St. Neofs Union 
also approvedly quoted by Wightman J., in Clark v. The 

Guardians of the Cuckfieid Union, 21 L. J. Q. B. 349. In the 
course of his judgtaent, the same judge says: “ The Corporation
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dhIn a comparatively recent case, Young v. The Corporation of 
Leamington 8 Q. B. D. 580, the general rule that a Corporation 
cannot contract except under seal, xvas applied and enforced, 
although the contract had been executed and the Corporation had 
had the beneflt and enjoyment thereof. But it wäs under a 
special statute, the Public Health Act, 1875, ^ 55> s- *74 
which enacts that “ every contract made by an urban authority 
whereof the value or amount exceeds ^50, shall be in writing 
and sealed witli the common seal of such authority. ” The Court 
held that the said provision was obligatory and not merely direct- 
ory. The contract there was not only in opposition to the general 
rule of law in regard to corporations; ‘but was in direct contra- 
vention of a special statutory provision applicable to the case. 
But a contract with a Corporation and not under seal was upheld 
in the inore recent case of Scott v. The Clifton School RpttreL. 
14 Q. B. D. 500, unde^r the Elementary Schoo^Act, 1870.1 The > 
plaintiff, an architect, had been appointed in man ner prescribed 
by the Act for the appointment of an officer of the board, which 
did not require to be under seal.. He was on that ground, entitled 
to recover. But Matthew J. ii^lfis judgment said : ‘If it was 
necessary for niy decision, I shsuld hesitate to regard the cases 
relied qpon by the defendants, when contracts by corporate bodies 
were held to be under the common seal, to be a safe guide in 
the present (or indeed in any other case), where the contract 
was for a purpose incidental to the performance of the duties of 
the corporate body, and its necessity was shewn by proof that 
the Corporation, with full knowledge of its terms and all the facts 
had acted upon and taken the benefit of its performance.” 
Further on, he says : “It was contended by the defendants that 
an architect was not an officer oi the board as was contemplated 
by the régulation, in as much as it could not be supposed that 
his services were intended to be more than temporary. I cannot 
adopt tliis construction. ”

As hereinbefore stated, the Ontario Courts have shown a still 
more pronounced disposition to adopt the principle that a 
Corporation should be held liable under its executed contract, 
though not under seal, when it has enjoyed the benefit of the

In Fetterly v. The Mun\cipality of Russell and Cambridge, 14 
U. C. Q. B. 433, there had been, as in the present case, a
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division of the municipality originally known as Clarence, Russell 
and Cambridge. The plaintiff had done Work upon a road under 
a contract with the former municipality. The dontract was made 
with the road stirveyor and a councillor of the former municipality 
appointed for that purpose, in pursuance of a resolution of the 
council of the said late municipality. An order for the sum 
agreed upon was given to the plaintiff on the treasurer of the 
former municipality. The new municipality had accepted the 
order of the treasurer of the former union. The plaintiff brought 
his action agamst the new municipality, and it was held that 110 
dimculty was caused by thefact that the municipality sued 
not that contracted with; and that 
necessary.

In Rim

' «f

had

174

ting

a contract under Seal was un-tra-

leld v. The Municipal Council of Ontario, 9 U. C. C. P. 
304, the council had contracted under seal with one Wallace for 
the erection of

ThS

a court house and gaol. Wallace failing to 
complete the building in time, the architect acting under the 
authority of the building committe tork it out of his hands and 
employed the plaintiff to finish the building. 
brought his action, whitsh was defended, and it

bed
lich
tled

; in

that
facts
:e.”
that

that

The plaintiff
. , held, in appeal

reversing the judgment of the court below, that an action may 
be sustained agamst a Corporation for work and labor done for 
and accepted by them, without being supported by 
under the seal of a Corporation.

That decision was followed and the same doctrine upheld in 
Nevtllu. The Corporation of Ross, 22 U.C.C.P. 487 ; Brown v 
The Corporation of Bellemlle, 30 U. C. Q. B. 373; Mc. Brian v. 
ine Water Commisstoners for the City of Ottawa^ 40 U.C.Q.B. 
80; Gibson v. The Corp. of Ottawa, 42 U. C. Q B ,?2 . 
Robins v. Broctaon. 7 Ont. R. 481; Lawrence v. The Corp if 
Lucknow, 13/lnt. R. 421; The Canada Central Ry. Co v 
Murray, 8 Slip. C. 313.

\

a contract

The latest ase on the subject is that of Green v. The Corp. 
of Orford, 15 Ont. R. 506. The work was done by the plaintiff 
under a verjikl order given to him by the engineer of the 
municipality, without any formal resolution of ^he council auth- 
onzing it, nor any contract under seal; yet the Corporation 
held liable.

In the present case,

still 
it a

: the

14
:e, a

contract in writing; it 
ed in the evidence; but -it
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theappears to have been lost and cannot be found among the 
papers. The learned judge who tried the cause refers it in his 
judgment and says: “ This agreement was in writing and was 
signed by Grant; but it was not executed by any one on behalf 
of the municipality nor was its corporate seal affixed thereto. 
No by-law had been passed authorizing it. ” This is a feature

But
the
the
the
San 
cor| 
v. 2 
pora

II similar to t hat found in Nicholson v. The Bradfielil Union. The 
contract was made with the former Municipality of Dufferin 
North1. When the new municipality came into existence, as the 
bridge was to be within its limits, they adopted the said contract : 
and after the completion of the said bridge, they passed a 
resolution accepting it. They had paid the first instalment at 
the beginning of the work, and the second instalment, at its 
completion. They also provided the money for the balance, 
under the terms of the contract, and paid it into the county court.
This brings the c^ise within the scope of Fetterley v. The 
Municipality of Russell and Cambridge.

The only witness examined was R. P. Roblin who had been 
reeve of the former municipality when the contract was entered I
into, who was also reeve of the new municipality when the bridge I
was constructed and accepted, and when the money was provided I
to pay for it. He declares that the bridge was on a regular I
highway; that it was a necessity f that they notified Grant I
to proceed with its construction; that they set him to work. I
From all these we must conclude as in Reuter v. The Electric 1
Telegraph Co. 6. E. & B. 341, that the former contract was I
ratified, if not authorized by the new Corporation, and that it is I
binding. 1

The bridge mav not have been a work of very pressing necessity 1
as it was allowed to remain uncompleted/for a rather lengthy 1
period after the agreement to build it was first made; but as the I
present defendant municipality adopted and ratified the contract i
made for its construction by the former municipality, as they 1

instrueted Grant to build it, and set him to work in the early 1
part of 1884; as in April 1885, the council notified Grant that 1
unless he took immediate step to complete it, they would annul 1
the contract and proceed to complete the same, they by such 1
persistance and determination to have the bridge constructed, 1
must have felt that the said bridge on a regular highway and 1
travelled road, was urgently required and much needed, this is 1
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But besides that, welateTposi^estat^eTt of the^eeveibai 

the bridge was a necessity and 110 evidence 
‘.T correctness of said stateinent, Or even to show anything to 
lie contrary. It cannot be denied that the work was, as held in

S (‘'\ V- St;, Neofs Vnion’ “ for purposes connected witli the 
Corporation or as stated by Montague Smith J., in Tatterdell 
v. The Fareham B. B. &; T. Co., within the seope 
poratioivs powers.

With these faets before us, and under the above authorities, I 
do not see how the plaintiff can be prevented from recovering 

the ground that.the contract was not under seal.

The decision in our own Court of Armstrong v. The Portaste
«*■ C“- ' Man. R. 344, cannot aifec thC je 

because the plaintiffs claim there was on an
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executory contract.
It was further contended on the part of the defendants that 

only power of a municipality to deal with bridges is, under 
he provtsmn of see. t,3, sub-sec. 3, of the Municipal Act of 

,883.’ by,b>'-law- ™d ‘hat no by-law having been passed, the 
municipality liad 110 authority to make a contract for its 
stmction. The provision in question reads thus

d been 
mtered 
bridge ' 
ovided 
regular 
Grant 
work. 

Electric 
,ct was

“Sec. 113: In every city,.. town or local municipality, the
£ f'ri„Twithi„'X ct "of

• ed, that is to say :-(s) Roads and bridges wholly within the 
municipality; providing,” &c.

This section, if strictly construed, shows the different subieets 
which the council may pass by-laws. It does not enaet that 

the said council shall not, or may not deal with sucli matters 
wit .out by-law or may deal with such matters only by by-law 
Such nnght be the literal interpretation of the said section I 
am aware, however, that the wisest and safest course for muni. 
apal corporations, and, I may say, their ordinary mode ofaetion 
0 be der,ved from the meaning of said provision, as well as from 

hie general law respeetmg corporate bodies should be by by-law 
But, if I look at section 46, of the said Municipal Act which 
enaets that “ The powers of every such municipality shall be 
exercised by the council thereof,” and if I take into consideration 
several of the Ontario

;cessity 
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e early 
111 that 
I annul 
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rueted, 
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above cited, decided under a muni-cases
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cipal Act with provisions practically similar to those of our own 
Act, where corporations were held liable for work done which 
had not been authorized by by-law, and, in some instances under 
a mere verbal order, I think I may safely conclude, that under 
the said authorities as also under the English cases quoled, the 
absenee of a by-law iri the present case should not be a bar to 
the plaintifTs right to recover in this action.

Reverting to the main question at issue, and to the general 
rule that corporations should contract under the corporate seal, 
it is certainly a very sound doctrine. The object, no doubt, is 
to prevent fraudulent transactions by which unscrupulous 
persons might obtain hastily from unscrupulous officials of 
corporations, through influence, favor or other discreditable 
means and without the legal formality required in ordinary cases, 
contracts which might prove useless or disadvantageous to the 
corporate body. Byt the exception as to executed contracts 
made in good faith is an equally sound principle. When a man 
has straightforwardly made an honest contract with a Corporation; 
when he has supplied the goods or performed the work called 
for by said contract; when the object of the contract has been 
necessary or useful and urgently required by the Corporation 
and the Corporation has had the full benefit and enjoyment of
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the same, on.‘ does not see why, and on what reasonable grounds 
the person in question should be prevented from recovering, just
because the mere formality ofj affixing a seal to the contract has 
been inadvertently omitted.

I am of opinion that the nonsuit should be set aside, and a 
verdict cntered in favor of the plaintiff for the amount of his 
claim. The appeal should be allowed with costs.

Application dismissed with posts.
Nonsuit to stand.
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RE ASSINIBOINE VALLEY STOCK AND DAIRY EARM- 
ING CO.

Winding up.—Removal of liquiiator.

An Application to remove a liquidator and appoint othcrs was granled upon
l2oa=°,UT ’ (,) lhal."Cdi‘°rS ,0 ,he amounl "f »29,t23.23 ont tf a total of 
S, ? rC‘|UC e Chan|!e' ,2> lhat lh= P-oposed liquidator, would act 
witliout remuneratlon, and (3) that the busincss connection of one of the pro- 
posed hquidators would be of value to the company. P

7. D. Cutnberland, for creditors.
/ S. Hough and 'G. A. Elliott, for liquidator.
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[ rgih Febrtiary, 1889.]
! AV!;°R the ,8th »f September, 1888, an order was made

•ind.er The Wmdmg Up Act, (R. S. C. c. ,29) for winding up 
le bustness of the Company. The person proposed as liquidator 

7 he pellt,oner was 1,01 appointed, but Mr. Wm. A. Henderson 
the nomtnee of a number of the creditors. Since then, the 
creditors claims have been sent in and jldjudicated upon, those 
allowed amounting in the aggregate to #29, 45,.39. An applic- 
ation is now made upon behalf of

fl

... , ,. large majority in value of the
creditors, for lus removal and for the appointment of Duncan 
McArthur and Geo. Wm. Girdlestone 
out remuneration.rf his

joint liquidators with- 
... , No cl,arge of unfitness is made against Mr.
Henderson, but the application is based upon the two grounds 
the savmg ofexpence, and that through Mr. McArtlmHs business 
1 onnections the proposed liquidators possess facilities fordispos- 
mg of the assets inore favorably than Mr. Henderson. The 
only chance, it is said, of securing a reasonable dividend for the 
creditors is, the being able to dispose of the assets 
new company.

\

en bloc to a

fhe statutory provision as to removing a liquidator is section 
A liquidator may resign or may be removed by the court 

0." du= ca,use shown-” 11 seems at one time to have been con- 
stdered that the court would not remove a liquidator once 
appointed, except for personal unfitness. Re Civil Se,vice and
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General Stores, W. N. (1884) 158. But it is not so now. 
Malins, V.C., in Re Marseilles Rai^. &•* Land Co., L. R. 4 Eq. 
692, thought the court may take all the circum&tances into con- 
sideration, and .if it finds that it is, upon the wholeydesirable 
that a liquidator should be removed, it may removV him. To 

this view he ad bered in Re British Nation Life Association, L. 
R. 14 Eq. 492. In Re Association of Land Finajiciers, 10 Ch. 
D. 269, the same learned judge said, he had oMy one duty to 
perform, and that was to see that the assets were realized in the 
most speedy and least expensive methc^ In A Str John Moore 
Gold Mining Co., 12 Ch. D. 325, theVMaster jf the Rolls said 
he was not prepared altogether to adopt the view^T^C. Malins, 

saying it was difficult to define the extent to which the words in 
the Act dijstinguish a case from one in which the ordinary words 
“ if the court shall think fit,” are used. “ I should say that, as 
a general rule, they point to some unfitness of the person, it may 
be from personal character, or from his connection with other 
parties, oV from circumstances in which he is mixed up—some 
unfitness in a wide sense of the term.” More recently the mean- 
ing of the words “on due cause shown,” has been considered by 
the Court of Appealun England in Re Adam Eyton, 36 Ch. D. 
299. In that cltse it was held that the power of removal is not 
confined to unfitness. The “ due cause,” it was said, is to be 
measured by reference to the real, substantial, honest interests of 
the liquidation. Cotton, L.J., said, “ In my opinion it is not 
necessary in order to justify the. Court under this section in 
removing the liquidator, that there should be anything against 
the individual.”

In the present case the claims proved amount to $29,451.39. 
The request for the removal of the present liquidator, and the 
appointment of McArthur and Girdlestone, is made by creditors 
representing $29,123.23, and opposed by creditors whose claims 
amount to $328.16. They and the liquidator oppose the appoint
ment of McArthur and Girdlestone, alleging grounds of unfitness 
on the part of McArthur, and that the request for their appoint
ment was signed by a number of the creditors through misrepre- 
sentation.

The charge that signatures were obtained by misrepre- 
sentation has not beens sustained. Some signatures to the 
original document may1 have been attached to it on account

188.
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excessi ve cost 
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as to thetr reasons for doing so, almost every one 

Qf them has signed another paper to the same effeet. Indted 
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1'kely to be ineurred by continuing the 
but after those sign i 11g* liave been 
liquidator

were absent from

As to the charges of unfitness against McArthur, therearecer- 
tanjly some transaetions on his part in dealittg with assets of the 
company whtclr are not satisfaetory, to say the least. The 
transaction with the Ryan mortgage has eaused me diffieulty It 
seems to me one which should be closely enquired into, and 
anysuch enqutry, hts interests and that of the company must 
necessanly confltct, but the 5th and 6th paragraphs of hisaffidavit 
sworn on the ist of Februafy, 1SS9, are possibly enouglt to bind 
'"” to sublmt t0 redemption in respect of the land in the Ryan 
mortgage and also to proeure the handing over, upon reasonable 
erms, of the cattle and other chattels of the company of which

, ,S "ow the ow,ner’ or over which he or the Commercial Bank 
liave control. Thts removes to a large extern my diffieulty.

Then too the ereditors signing the request for the newappoint- 
ment seetn aware of all these matters. Of the Business capac- 
ity of the proposed liquidators, there can, I presume, be no
o°ifbi' C cMalmS 5aid in Rt Aktion 0/LandFinancien.

lf I am sattsfied that Mr. Sims and Mr. Standing can well per
form these duties, and wi 11 perform them gratuitously, so as to 
save the usual expense of an official liquidator, and are supported 
hy those whose interests they are to represent, why should thev 
not be appointed ? If this had been a bankruptcy, the ereditors 
and not the court would have selected the trustee or assignee 
and when the ereditors have by a very large majofity desired thé 
appointment of these two gentlemen, I think I ought 
to the motion. The ereditors have 
of their own affairs, not of

>45I*39* 
and the 
ereditors 
;e claims 
appoint- 
unfitness 
appoint- 
nisrepre-

to accede
a right to the management 

course personally, as they are too 
numerous, but by thetr representatives, and they choose these 
two gentlemen.”

On the whole I think the order should be made removing Mr. 
Henderson, not on account of any unfitness, but because it seems 
111 the mterest of the ereditors that the winding up should be

nisrepre- 
> to the 
account
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carried on inexpensively and with the advantage of the business 
connections which Mr. McArthur has.

The remuneration to which the original liquidator is entitled 
will be the first bharge after the costs of the liquidation. The 
costs of all parties will come out of the estate.

188c
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/ RE McPHILLIPS, AN ATTORNEY.

A Horney'\ undertaking,—Summary jurisdiction.

An attorney having an execution in the sheriff's hands, and the sherifl 
requiring security before seizure, the attorney’s partner wrotCx to the sherifl 
agreeing to indemnify him. The sheriff seized, was sned, and judgment went 
against him. Upon a summary application to enforce the undertaking,
Held, I. That the undertaking was that of the writer personally.

2. That it was given in a professional capacity and might be summarily 
enforced.

3. But that the sheriff having acted improperly in the seizure, and so
incurred a greater liability than that against which he was indemnified, \ 
lie should be left to his action. '

4Rule nisi calling upon L. G. McPhillips an attorn to show
cause why he should not perform an undertaking to' indemnify 
the sheriff for seizure, &c.

A. E. McPhillips, showed cause. The undertaking was not 
given in the character of attorney, Thompson v. Gordon, 4 D. &
L. 49; Expartc Watts, 1 Dowl. 512; Wa/kerv. Arlctt, 1 Dowl. 
61 ; Icwis v. Nicolson, 18 Q. B. 503 ; Ri Hilliard, 2 D. & L. 
919; Re Reans, rr Jur. 521; Lewis v. Nicholson, 16 Jur. 1041. 
As to waiver, Miller v. James, 8 Moore 208 ; Ex parte Clifton, 
5 Dowl. 218.

J. 6. Hough, in support of rule. The undertaking was a per
sonal one. There was no qualification, Hall v. Ashurst, i C. &
M. 7i4> Burrtll v. Jones, 3 B. & A. 47. As to enforcing under-
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taking summarily, Archbold's PraCice, ,03; Lush, „7. Asto 
time of applying, Re Swan, 15 L. J. Q. B. 402. As to waiver 
COt*'“ \ 0*fy- 8 u- C. Q. B. ,30. As to power to bind

ZZ,d?2: aking’ A 61 M°°"> 3 Ch. Ch. 4,;

109
business

entitled 
11. The

(15th October, 1888.)
..'I',J--This is an application to compel Mr. L. G.

rsx-ÄstaÄrsTÄ
I hibaudeau Brothers & Co. The goods were i„ the possession 
of one Stewart who claimed to have bought them fromFindlay 
and on being requested by Mr. McPhiliips by whose firn, thé 
cxecution was issued, to seize the goods, the sheriff requested a 
hond of mdemmty. The bbnd was prepared, but before it was 

executed Mr. McPhiliips wrote the sheriff requesting him to pro- 
oeed w.thout waitmg for it to be completed, and this letter 
tams the undertaking relied on.

The sheriff seized and on a claim Ijeing made by Stewart, an 
mterpleader application was made. When the 
up the credifors abandoned all claim, and 
directing the sheriff to withdraw from 
reason the order

he sherifl 
he sherifl 
nent went
»g.

summons came 
an order was made 

For some

ummarily

possession.2, and so
was not at once obeyed, but 

delay appears to have occtfrred 
bailiff.

lemnified, ^ unnecessary
„ , 011 the Part of the sheriff or his

sheriff hi!Uh Tffen ay u‘eWart br°Mght “ actio'' against the 
, ff’ h,s bailiff and the creditors, and twice recovered large
amages of them a new tnal having been granted them after the 

first verdict The credttors paid the amount finally recovered 
and Stewart s costs but neither they nor their attorneys ever paid 

e sher,ff s costs ofdefence for which his attorney has 
a judgment against the sheriff.

to show 
dem ni fy

was not 
, 4D. & 
1 Dowl. 
D. & L.

Clifton,

recovered

■11 'lClr1,that the undertak>ng contained in the letter was 
given by Mr. McPhiliips only as agent for his clients and that it 
is binding on them alone ; also, that it cannot be enforced sum 
manly as not being given by him in a professional capacity, his 
brother being the attorney on the record j also, that it was waived 

y a subsequent threat of the sheriffs attorney ,o sue the clients 
for the costs incurred ; also, that the action against

, I C. & 
\ under- the sheriff

i
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and the others was induced only by acts of the bailiff who seized 
in excess of his duty and by the sheriffs delay in withdrawing.

For similar reasons to those expressed in Burrell v. Jones, 3 
B. & A. 47, I take the undertaking to be the personal undertak- 
ing of the attorney. Upon grounds similar to those expressed in 

re Aitkin, 4 B. & A. 47 and De Woolfe v, ——, 2 Ch. 68, 
I would consider this undertaking to be given in a professional 
capacity and enforceable as such, although this is not a ease of 
attorney and client. Surely such a communication with the 
sheriff must be so understood vvhen made by an attorney seek ing 
to enforce an execution.

ney 1 
be ei
the

as!
4:

-

Such an officer as a sheriff seems 
peculiarly entitled to such protect,ion from the court. That a 
partner was the attorney liamed on the record can make no differ- 

Mr. McPhillips was not an outside party seeking lo inter- 

vene as a surety or as mere agent of the creditor. The evidence 
sliows that he was (lie active attorney in the 
waiver there is no evidence that the sheriffs attorney had author- 
ity to waive the personal liability of Mr. McPhillips or the right 
to have it enforced summarily.

The last objection, however, presents more difficulty, It cer- 
tainly appears from the evidence taken at the trial that 
claim for darnage through somewhat high-handed, acts of the 
bailiff was made, and also a claim for the whole time of detention 
of the goods. I think now, as I did at the trial, that if the cred- 
itors were parties to the seizure, the retention of possession after 
the order to withdraw was a continuation of the joint treyjass for 
which, as welt as for the seizure ahd previous detention, all the 

parties were liable to Stewart. But, as between the sheriff and 
the creditors, the former alone should bear the toss arising from 
any delay longer than was necessary to forward instructions to 
the bailiff. It is reasonable to suppose that the damages awarded 
covered the whole period. It is impossible to sever t hem now.

In Miller v. James, 8 Moore 208, an application such as the 
present is said to be one to the discretion of the court. In view 
of the circumstances mentioned, 1 think that it would be impro- 
per thus to enforce this undertaking, but that the sheriff must be 
left to his action 011 the agreement to indemnify against the 
attorney or the clignt as he may be advised. It is not wholly 
unimpbrtant, besides, that the sheriff does not appear to have 
paid any costs. Vhe court could not order payment to his attor-
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ney direct and though in some such case the undertaking might 
be enforced and complied with, no costs migh, ever b= paid ,0 
ie a orney. Therulewtll be discharged without costs. No 

costs of the examination of Mr. McPRillips wilfbe allowed.

$

STEPHENS v. McARTHUR.

(In Chambf.rs.)

InterpUader issue.-Fom of.-" The gods or any part thereof."

H is,mmaten,1 whether an interpleader issue refers to ■■ the good, sei,ed ” 
or the goods seized or any part thereof." Under the forner words the 
ciaunant may p„v= for a portion of the goods seized.
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An order was made on the application of

—- is,

sheriff, directinga

F. C. IVade, for the claimant.
G. A. E/liott, for the execution creditor. 
T. D. Cumberland, for the sheriff.

> Marcht 1889.)
Tavlor, C. J. The form of interpleader issue given in Chitty's 

Forms, p. 825, no doubt, is whether certain goods " „ere or 
- some par, thereof was," the proper,y, &c. A similar form is 

fotmd m Cababe o„ Interpleader, ry^and that is in several 
rases, spöken of as the ordinary form. That was the form in 
Lold. Melv.lU, 9 Dow. 882; Sta/ey v. Bedwell, ,0 A. & E 
■45- In lems v. Holding, 2 M. & G. 8Z5, the issue 
five horses, "or one, or some of them." I„ 0ther 
Gadsden v. B ar ro w, 9 Ex. 514; Edwards
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was as to 
cases, as 

V. English, 7 E. &
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B. 564; Shingler v. Holt, 7 H. & N. 65 ; Chase V. Goble, 2 M. 
& G. 930, it seems to have been the same as the issue in this case. 
The form of order given both in Chitty and Cababe merely directs 
an issue to try wjiether the goods were the property, &c. The 
form of order and issue here, is the one which I understand has 
been in common use in this Province. It seems immaterial 
whether the words now sought to be introduced are used or not.

In Plummer v. Price, 39 L. T. N. S. 38, 657, the form of the 
issue was, “ Whether the goods or any part thereof, were the 
goods of the claimant/’ &c. On a summons to shew cause why 
the words “ or any part. thereof” should not be struck out, or 
why the claimant should not sp^cify what goods he claimed. 
Cleasby, B., ordered the issue to stand assettled, but the Common 
Pleas Division ordered (26 W. R. 45) the claimant to specify the 
goods clajmed by him. He went to trial without complying 
with this order, aqd, had a verdict for the greater part of the 
goods. The Court ordered him to pay the costs of the issue, but 
on appeal that was reversed, and the claimant held entitled to a 
verdict and his costs. “ I am clearly of opinion ” said Bramwell, 
L.J., “ ^hat the form of the issue is of no consequence. It is 
directed for the purpose of informing thé conscience of the court. 
The issue is not decided against the claimant if he claims all the 
goods, and it tums out that he is only entitled to some, but it is 
to be taken distributively, and it means, Are the goods or part of 
t hem, and if so, what part, the property of the claimant?” See 
also Feehan v. Bank of Toronto, 10 U. C. C. P. 32.

The order and issue should stand as they have been settled.
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ANDERSON v. JOHNSON.

(In CHamberS.)

Cap,as.—Cause of. action doubtful.—Misnomer. /'"N

The affidavit upon which a cafias issued disclosed 
but examination upon it rendered 
set aside the writ,

I/eM> That the Court should not interfere unless it
plaintiff must fail. * y

The affidavit-gave the defendant', nam, as ■■ J. Berkwin Mhnson " Hi, 
prope,- „a« was ..Berkwin Johnson," but he hadbeen sued and had.dea.k
‘ . : B' .,0hnS0“‘ aml a<l">i«ed that he frequently used the “ I ’ as a ,li,ti„ 
guishmg letter. In the order and writ the '

Held, That the order and writ 
payment of costs.

a good cause of action, 
success very doubtful. Upon a motion to

was vei(r clear that the

name was “ J. B. Johnson.” 
defective, but might be amended

J™ Set, aside 3 ZfiaS’ °r 10 discharSe defendant from 
custody. 1 he act.on was brought for breach of promise of mar-

T D Cuniberland, for plaintiff^howed cause. A judge will 
otdischarge a defendant from custody unless upon the strongest 

evidmice that there is no cause of action, mitt v. BrZTl 
Pr. R. W De Lule v. Qe Grand, 3 Pr. R. ,05 ; Rober,son v 
Coulton, 9 Pr. R. 16; Damer v. Busby, 5 Pr. R ,,5 am .
MaJTTl’ bU‘ ”t;.”01 SCt 11SidC’ Green Hammond, 3 

an. R. 97 , La,ng v. Shngersaw, 12 Pr. R. 366; IVi/sou v 
Sto?ey, 2 Pr. R. 304 ; Fisherw. Magnay, rD.&L 40.
nff R HaS“\ <2 C- and G' B- >«/, for plaintiff, in support 
of sununon* As to name not properly given," no case has been 
.ited where the name of a man arrested under a capias has been 
amended. Archbold, 760; Laken. SM, 3 Bing. 296; Callum v 
Leeson, 2 Dowl. 38r ; Pegg. v. Campbell, r Pr. R. 328.

, ('S‘k April, 188^.)
Dubuc, J.-The defendant has been arrested under a writ of 

captas, and applies to be discharged on the following grounds :

ttled.
?

*
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ist. because the plaintiff has no cause of action ; and. because 
his name has not been set forth fully and correctly in the order 

to hold to bail and writ of capias.

I he action was for breach of promise of marriage, and the 
order for the writ was obtained after action commenced, issue 
joined, notice of trial given and countermanded.

full

by 1

'1
The affidavit on which the order 

cause
herself had been engaged lo be married and he was now unwil- 
ling t0 marry her; that he was about to quit Manitoba, &c.

was obtained disclosed a good 
of action ; the plaintiff swearing that the defendant and Johi

Ii
She was examined on her affidavit, and in her examination, 

while relating the different conversations she had with the defend
ant about marriage, she did not disclose an actual promise by the 
defendant to marry her. But she was tljere to answer the ques- 
tions put to her by the defendanfs counsel, and not necessarily 
to make out her owh case. Her statement in her affidavit about 
the promise of the defendant to marry her is corroborated by the 
ffidavit of Margaret Anderson, her mother in law, who mentions

do n 
Ar ct 
writ 
tifTs 
suffei

In
debt 
but i 
fathe 
himst 
plain

admissions made to her by the defendant. If the case had 
been fully tried with no better cause of action shown than there 
is now before me, I do not think a verdict cotild be entered for 

the plaintiff, but as stated by Park, B., in Pegter v. Hislofi, 1 
Ex- 437» the.court should not interfere, un less it is a very clear 

that the plaintiff has no cause of action. The same doctrine 

adopted in Delisle v. Degrand, 3 Pr. R. 105.

I tl
No 01 
plaint

An<In Willett v. Brown, 8 Pr. R. 468, where the defendant 
arrested on a ca. re., and it was doubtful whether the debt 
aetually due or not, the court refused to discltarge the defendant 
although the jiidge who granted the order for the writ would 
have done so if all the faets had been before him.

Here, the evidence does not disclose a clear cause of action ; 
but it does not clearly show and satisfy me that a cause of actioii 

does not ex ist and may not be proven. IJnder such circumstan- 
ces, I do not think that the defendant shbuftj be discharged from 

custody on that ground.

As to the nrisnomer, the correct name of the defendant is 
Berkwin Johnson. He had been sued as J. B. Johnson and had 
appeared and pleaded as J. B. Johnson. In the affidavit on

i

as

!e

_ v- :
 ' '
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because 
e order

which the order for the writ was obtained the plaintiff gives the
o der a^ri !i defe"dant as J' H»kwin Johnson. But in the 

der and m the writ he is described as J. B. Johnson. In his
own affidavit the defendant says that the letter J. has been used 
by him for the purpose of distinction.

md the 
i, issue

ihe name of the defendant as stated in the affidavit cannot be 
e d to be mater,ally defective. The correct name - Berkwin 

Johnson ,s set forth, with the addition-J," which thedefend- 
an t says he used for the

agood 
mt and

purpose of distinction.

Atchbold s Q. B. Pr„c„ p. 777, it is stated’that a defect in the 
wm which does not render it void, may be amended if the plain
tiff sconduct has not been oppressive, and the defendant has 
suffered by the defect.

In Bilton

nation, 
Jefend- 
: by the

;ssarily 
t about

mtions 
ise had

/ clear 
ictrine

not

debt described thf plaimiff « XlÄTt^the youtger,''

but in the capias he was described as “ Walter Bilton 
father bearing the same name and residing in the 
himself, the writ 
plaintiff to amend it

I think I will follow the principle adopted in this last 
No order will be made for the discharge of the defendant 
plaintiff will be allowed to amend

’ onJy, his 
same town as 

held defective, but the court allowed the 
011 payment ol costs.

; but the
011 payment of costs.

And as there is some doubt as to whether a real cause of action 
IS existing, I thmk the bail should be reduced to $200.

mdant

action 
nstan- 
i from

d had 
vit on

1
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SCOTT v. GRIFFIN. A
theTaxatibn.—Accountant in master's office.—Attendance thcre of 

parties or experts.

1 lie master has power to direct the appointment of an accountant and to 
tax the payment of his fee.

Although the general rulezis, that nothing can be taxed for the preparation 
of accounts directed lo U- biought into the master’s office, yet in a partnership 
case, when it " as not the duty of either party to prepare them, a disbursement 
for their preparation was allowed.

No allowance bcyond urdinary witness fees can be made for the attendance 
in the master’s office du ring the passi ng of accounts, of a person specially 
familiar with them.t Nor to a party to the cause so attending.

H. E. Crawford, for plaintiff.

IV. H. Culver, for defendant.

The

that

Th
{snd November, 1888.)

deter: 
cised 
both : 

t hese 

shouk

t Tavlor, C.J.—The defen 

ation of costs in this case, se 
by the master, struck out of 
i tem, which was disallowed,
allowed by the master ar j i tems of disbursements which he 
allowed because he found inf the master’s book entries made by 

the late master requiring thjbm to be paid by the plaintiff.

dant Griffin appeals against the tax- 
eking to have three items allowed 

the plaintiff ’s bill, and to have one 
added to his own. The three items

jf Tht
to the 
ter’s 0 

of the 
hun t in 

sucli a 

to the 
when ( 
he was 

The 

amoufil 
ing upt 

did not 

to c han 
his affic

Ihe first item is a payment to an accountant appointed by the 

expert to ii vestigate the partnership books and 
accounts. In this Provinc : the master has power under G. O. 

148, to employ an accounti nt. It is a power which should bL 
cautiously and sparingly us ;d, resorted to only in cases of diff 

culty. When the master d ;cided to appoint an accountant th ie 
delendan t was represen ted

master as an

!i

III h

jy his solicitor, and not only did 1 ie 
not object to such an appdintment, but suggested the 

the person to be appointed The person,then named was tinab le 

to undertake the work anc another was named by the'mäster i n 
his place, the defendant be ing on that occasion also representq d 

by his solicitor, and makin y no objection. In Ontario, the 
ter has not as here the pou er to" employ an accountant, but In

I; of

p: .•

1

I

!

1
;

H

1

gg| 
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Proudfoot^V C'4 (;V5=; the master havins appointed one, 
’ 'eld l*,at a party having assented to therz:;:^mu,d not—^ ,0gthe a,,::

Another item objected to is a sum paid by the plaimiff under

:„r t ;rection ,for ,he -f 1• ccounts for filmg ,n the master’s offlce. Ordinarily a party 
g a claim must, at his own expense, prepare the necessary

XTt 0ercrbliShing,hiSClaim’ “ item bring
i rhaps the copy requ.red to be filed. This is a different case 

suit rs one for takmg partnership accounts in which all the 
art,eS were mterested. There was no reason why one shouM

ano^her^Vhe0 Pr®Pa™.and bnng in the accounts, more tlian 
another. 1 he master directed the plaimiff to bring tl.em in
hat he should be allowed the reasonable expenses of the former 
ook-keeper of the firm, m preparing them. It was, I think 

y ■reasonab,c and proper for the master to make such a direc-

te of

‘e there of

utant and to

preparation 
t partnership 
lisbursement

e attendance 
ion specially

These tvvo i tems /
araoum The T °bjected t0 as °f excessiveaimiunt. Tlrey seem somewhat high, but I have no means of
determming what would be proper amounts. The master exer 
used Ins discretion in fixing the amounts, and the plaimiff paid 
both m good faith under the master’s directions. I cannot uider

ars"'"-»-

1888.)

;t the tax
is allowed 

have one 
liree items 
which he 
made by The next item is. „ , , , , allowed also by direction of the master

,thcPorn’er book-keeper of the firm for attending i„ the mas’ 
ter s otfice dunng the examination of witnesses, and the takmg 

ie accounts, apparently looking up entries in books and 
mnt.ng up and producing vouchers. I ean find no authority for 

an allowance bcl"S made, and this item should be reduced 
to the amuunt properly payable to the book-keeper as a witness 
tvhen exammed said to have been three days, for one of whic 
he was paid by the defendant Griffin.

iff.

ted by the 
)ooks and 
:r G. O. 
ihould b, 
ä of diff 
ntant tf 
ty did 1 ie 

name • >f 
ras unab le 
mäster i n 
presente d 
, the malls- 
it, but I11

i-

I he item which the defendant seeksr , . to add to his bill is the
Ä=Ä*a --—
did not see

lus affidavit of disbursements, as a necessary witness 011 his7
own

m
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behalf, and to instruct his solicitor
witness, and it is not shown that his evidence was rendered 

unnecessary on account of the plaintiflf having abandoned part 
of his claim, or having failed to give evidence on some particular 
point which he was prepared to meet, and expected to have to 
meet
attending a trial merely to instruct his solicitor.

The plaintiflf succeeds as to three items and the defendant as 
They should have costs according to that proportion. 

Perhaps the simplest way will be to allow the appeal in respect 
of the one item, reducing it to the proper witness fees for two 

days, and to dismiss the appeal as to the other items, with $10 
costs to be paid to the plaintiflf by the defendant. In this'way ' u 
the expense of a reference back to the master will be avoided.

Note.—This judgment was affirmed upon pppeal/tV the Full 

Court

He was not examined as a

No allowance is ever made to a, party for his expenses

Zi

THE NORTH WEST FARMER v. CARMAN.

(In Chambers.)

Garnishee.—Costs.—Affidavit disputing liability.—Form of.

A garnishee upon the first return of a summons to pay over, filed an affidavit 
alleging an assignment of the debt by the judgment debtor prcvious to attach- 
ment; and also denying the existence of the debt but this denial was not in 
sufficient form.

Held, That the plaintiflf might elect to abandon the prpceedings without

In answer to a,summons caljing upon garnishees to pay over, 
an affidavit was filed setting up an assignment by the judgment 
debtor. Affidavits were also filed from several of the garnishees 
denying their indebtedness. The plaintiflf not desiring to con- 
test the assignment, claimed to be entitled to abandon further

188c
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1889. NORTH WEST FARMER

vU0sLofthe8l"'l0Ut Paying C0StS' 0n the ground ‘hat th= affida- 

l ‘™ garmshees "ere not sufficiem in form. These were all ,ke and follows -< I am one of the above TaTId a '

ne deb,or* Å r " Hablc ,0 the al»ve named j,fdg-

whrer-Anyset.tled before the 6,h day of uLtZZ." ^

./. H. D. Munsok for the plaintiff.
/. *S. Hough, for garnishees.

v. CARMAN. 119

(^/// March, /88g.)
pla!nt!fflefio7d?iS 't °f the s™r™ns, and the

does not desire to contest the validity of the assienment
SS™ t0- Where a" -ignment is Lusset  ̂
plaintiff is at once prepared to abandon 
thmk he should be allowed

sÄsiaasr:

ffidavt as there is here, and would do so without Z vii 1 
Z M " US£ 10 d° S° if thdc a“en‘ion was directed to The 

^d i,i yyf07rnega‘iVe ',0t mere,y a Present indebtedne

v:ry, blrio° or ,h-rr- ,o„* do

abando» further proceedings on this summons without

Up and the 
further proceedings, I 

to do so without costs. In the case

t hat there is

erty
costs.
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I

An issue under The Real Vroperty Act, having been ordered 
to be tried by a judge without a jury, a question was raised un 
settling the order as to how the cosls should be dealt with. The 
order as drawn up by the eaveatees, the plaintiffs in the issue, 
reserved all questions of costs “ to be disposed of by the judge 
at the trial of the said issue. ”

G. A. F.lliott, för the eaveatees.
C. tV. Bratishkw, for the cavehtor.

{2/st M/trch, /88/f.)

Tavlor, C.J.—The order after directing the issue, specifymg 
the question to be tried, and providing for the mode, of irial, 
should reserve all further questions and the question of costs until 

- after tlie trial of the issue, as is the practice in the case of an 
ördinary interpleader issue.

If the issue is entered to be tried at the Court of Assize, the 
judge presiding there can only at the trial en ter a verdict in favor 
of the plaintiff or defendant in the issue, as the case may be.

He cannot deal with the matter beyond that. Then after the 
verdict has been entered, the record with the verdict endorsed 
comes back to the Court of Queen's Bench when, un less the ver
dict is rnoved against by the unsuccessful party, an order is made 
disposing of the questions between the parties, ineluding tiv 
question of costs, based upon the verdict found on the issue.

If tried on a Tuesday it.is the same thing. ft can be so entered 
for trial under section 24 of The Queen’s Bench Act, 1885, 
Douglas v. Bmttham, 5 Man. R. 261, but a judge sitting and 
trying actions entered under that section, has in respSct of them 
just the same powers and authorities as a judge of Assize and 
Nisi Prius.

120 MANtTOBA LAW REPORTS. l8fi VOL. VI.

drummond.

Real Property Act.— Trial of issue.—Costs.

LA VALLE v.

L Ä

.

An order directing the trial of an issue under the Real Property Act should r( 
reserve all further questions, ineluding the question of costs, until after the 
trial of the issue.

Ext

f

■;

r

'

m
a
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REGINA v. BURKE.

Extradition, Identity of charge.—Foreign Depositions.—Con- 
densid Depositions.—.Evidence for Extradition -Acces- 

sories.—Statute passed af ter Extradition Act.

The information upon which the original warrant for the arrest of the 
prisoner issued, was sworn on the aoth June. It was afierwards amended 
and re-sworn on the and Jnly. The prisoner in fact came before the extra- 
.hhon judge on the aéth ,1a, of June. The cption of the evidence given 
before the judge, stated that it was taken in the presenee of the prisoner, 

who is charged on the aölh da, of June, 1889, and this day before me," &c,
1 l,e ch,r6c m th= information and the caption of the evidence were idenlical. 

IMd, That the evidence so taken could be read in

prisoner*” d,!P0Siti0nS m'y be read altho"6h taken in the presenee of the

Depositions were taken by a stenographer before a grand jury in a foreign 
country. From these a shotter statement was made by an attorney, who 

that he omittrd nothing material. The witnesses were then with this 
shotter statement sent back to the grand jury. When tenderad in evidence 
here, the depositions appeared to be properly cerdfied as having been signed 
and sworn to by the witnesses. ^

Held> That such depositions were admissible.

Foreign depositions more in the form of affidavits than depositions may be 
admissible in evidence here. }

The evidence necessary for extradition must be as strong as (in the case of 
a domestic oftence) that necessary for committal for trial.

Upon appeal, the finding of the single judge as to the weight of 
will not be interferred with.

1 lie foreman of a grand jury is an “ officer ” who 
in order that the same may be used here.

Dubuc and Killam, JJ.—The offence of being accessory to 
ineluded in the offence of muMer under the Extradition Act.

Tavlor, C J-In determining whether the offence charged constitutes a 
enme within tlje Extradition Act, the law of the datc of the oftence 
and'not that of the time of the trekty.

lhis was an application for a writ of habeas corpus. The 
applicant had been arrested and charged with having committed

r Åct should fC 
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di"!™0" ^ ChicagO'. a0-d'itn order had been made for his extra-
I

*si

t H M. HowelKQ.C., and T. V. Cumbcrland, for the prose- 
cution showed causy. They cited vvith reference to the rem,,'site 
ev,dence, Re Hall\8 Ont. Xpp. R. 3g ; & Phipps< , 0nt 
R. 606, 607 ; 8 Ont. Upp. R. 87 ; 7P, 4 pr. r. 2g . Re

Morlon, ,g U. C. C. P. ,8; Ar Z«, 5 Ont. R. 596. As to the 
junsdiction of the magistrate, Re Weir, 14 Ont. R. 3gI • Re_ 
Huguet, 29 L.'T. N. S. 4, ; Re Maurer, ,o Q. Ii. D. 5,3. As 
lo the extradition of accessories ; the first Canadian Act came in 
force by proclamation on 8th August, ,868, it'was held of no 
torce because the.English Act was ia force. -The Imperial Acts 
of 1870 and ,873, were in force in Canada until December, ,882 
Nothmg said in the Ashburton Treaty aboiit accessories, but 
Extradition Acts

L
O

th
li|

in
ofcan extend the treaty to a crime not strictly 

wtthin the terms of the treaty. Re Phipps, , Ont. R. 609. 
Accessories are liable to be

III
Sti,, „ „ surrendered, 33 & 34 Vic. c. 52.

K. S. Lan. c. 145, ss. I, 3. Reg. v. Bromne, 6 Ont. App. R.
' 400.' As to the objection tliat the depositions taken before the I 

foreman of the grand juryjihould not be admitted, see Re Phipps, I 
1 0nt- R' 590 ; Re Counhaye,},. R. 8 Q. H. 415. If there is I 
any error, in the caption of the depositions taken, affidavits ■ 
explatning same can be allowed, Reg. v. MeWaney, 5 Pr R 438 • I 
Re Thompson, 6 H. & N. i93. If there be sufficient evidencé I 
xvithout the inadmissible evidepce, t hen prislpner will not be dis- I 
charged. Re ffuguet, 29 L. T. N. S.

- tio
of
Ka

a w
i>P
froi
oth

41-

theIV. E. Perdue and Isaac Campbell, in support of the rulc 
An accessory before the fact is not extradi^able. As to inter
pretation of treaty they cited, Re Windsok 6 B. & S. 521 
Stalute does not make the offence of heing iccessory, murder’ 
Wharton' s Criminal Law, 267 t Russellon Crimes, vol. ,, p’ 
641 ; Criminal Procedure Act, s. ,09 ; Reg. vl. Browne, 6 Ont’ 
App. R. 400. Difference between accessory land principal 111 
second degree, Reg. n.Jefiries, 3 Cox. 85 ; r\
8: P. 541. The depositions read here were otily extracts from 
the original depositions. Taylor on Evidenee, 437, 438, 484 • 
Alcock v. Royal Insurance Co., 13 Q. B. 292. All evidencé 
under commission must be read, Tetnperley v. Seo/t, 5 C. & P 
341. Evidenee must be taken as by law of this IProvince, R. S. 
Can. c. 139, s. 10; Taylor on Evidenee, 512.

to 1
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sufficiency of evidence is, Is there evidence 
would leave the 
14 Ont. R. 3g,.

123
for his extra-

on which a judge 
case to a jury? See rule laid down in Re Weiry

ur .the pröse- 
> the requisite 
lipps, 1 Ont.
R. 299 ; Re 

6. As to the 
R. 391 ; Re. 
D. 513. As 
Act camq in 

s held of no 
imperial Acts 
ember, 1882. 
:essories, but 
: not strictly 
hit. R. 609. 
Vic. c. 52. 

nt. App. R. 
n before the • 
e Re P/iipps,

If there is 
affidavits 

Pr. R. 438 ; 
Mit evidence 
11 not be dis-

-r H(\ Af: 5"W//' 6-C., as to accessories, Reg. v. Browne, 31 
Pn5°5 ; Re Hatl’ 3‘Ont. R. 338 ; Reg v. Browne, 6 

Urtt. App. R. 4oo ; Wharton's Conflict of Laws, § 836.

{30U1 July, 1889.)
Iaylok, C.J.—On the ioth of July instant, Mr. Justice Bain, 

actmg judicially in an extradition matter under the provisions of 
the Extradition Act, R. S. C., c. ,42, after a lengthened inves- 
tigation, determined that Martin Burke, alias Martin Delaney 
al,as Frank Williams, alias W. J. Cooper, should be surrendered 
m pursuance of the said Aet, on the ground of his being accused 
of the cnme of murder, within the jurisdiction of the State of 
Illinois, one of the United States of America, and of the United 
States of America, and issued a warrant accordingly for his deten- 
tion. On the 24H1 of July a rule was issued upon the application 
of Burke, calhng upon the keeper of the common gaol of thw 
hästen, Jud.cial District and John C. McRae, the persons to 
whom the warrant was addressed, to appear and show cause why 
a wnt of haieas corpus ad subjicienium should not issue to bring 
up lus body before the court, and why he should not be discharged 
Irom custody. The information, depositions, warrant and all 
other proceedings have been returned by Mr. Justice Bain under 
a writ of certiorari addressed to him. The rule was argued before 
the full court on the 23» and a6th days of July, and has 
to be disposed of.of the rule. 

As to inter- 
& S.

now

The grounds urged in support of the rule are, substantially 
that the depositions taken in the United States are not admissible 
111 evidence owing to the manner in which they were taken, that 
the evidence taken before Mr. Justice Bain cannot be read 
because shown on the face of it to have been taken

521.

•ry, murder,
1, p. 

wne, 6 Ont. 
principal m 
Cruse, 8 C. 

xtracts from

. , V , , UP011 SOmeother information than the one which has been returned, that the
depositions and evidence, even if admissible, do not show thé 
applicant to have been guilty of any extradition crime, and that 
if they show anything, they only show the applicant to have been 

accessory, and accessories are not liable to extradition.

1, 438, 484;
U1 evidence 
5 C. & P. 

vince, R. S. 
e test as to

an

Dealing first with the question of the ladmissibility of the evid
ence, it seems to me that the evidence before my brother Bain is

V

6;

Ii. 
•>
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not open to the objection which is taken. It is quite true that 
™ the caPt,on t» this evidence, it is stated that it was taken in 
the presence and hearing of Martin Burke alias W. J. Cooper, 

»Uton Delaney, alias Frank Williams, who is charged on
.V®th day of June- i889> a,,d this day before me for that the 

said Martin Burke, etc., did commit the crime 
setting out the crime charged specifically.

The information upon which the original warrant for the arrest 
of the apphcant issued, was sworn on the aoth of June, and then, 
haying been amended, was re-sworn 011 the and of July. The 
apphcant was, as appears from the affidavit of Mr. Howell in 
fact charged before the judge upon the a6th of June, that is,’ 
that day he was before the judge upon a cl,arge identical with 
that now set out in the caption, and two witnesses were examined. • 
the information having afterwards been amended and re-sworn, 

the evidence of these witnesses was read over to them, and re-sworn 
by them, at a latef date.

of murder, etc.,

Ihe capt.on shows the name of each witness, that he was sworn, 
te date on which lus evidence was taken and before whom, that 

it was m the presence of the accused, and that the accused was 
this day, that is, 011 the day on which the evidence was taken 

charged with the offence which is set out. I, does not seem 
necessary that the caption should set out the date of the inform
ation, and no matter whether there was another charge on the 
z6th of June or not, or wliat the nafure of that charge, if 
was, he was, "this day,” that is, on the day the evidence 
taken, " charged for that the said Martin

any,
was

States of America, to wit that the said Martin Burke, alias 
Martin Delaney, alias Frank Williams, alias W. J. Cooper 
or about the 4th day of May in the year 1889, at the City of 
Chicago, in Cook County, in the State of Illinois, one of the 
United States of America, did feloniously, wilfully and of malice 
aforethought, kill and murder Patrick H. Cronin,” 
evidence taken has relation to that charge.

The evidence of Donald McKinnon the 
to me open to the objection made to it.

and the

constable, does not 
Whatever may be 

said of the practtce sometimes improperly resorted to by police 
officers, of questioning prisoners, and however strongly such a 2»
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Baker^th a™- “ dePositions-' From the evidence of Mr.

aker, the Ass.stant United States Attorney, it appears that 
witnesses were examined at great length before the grLd jury a
an”ten ‘°°k d°™‘he questions and

, US,ng tl,e evidenca 50 taken down, pre- 
rjs nnthPrC5eI!t P0S,ti0nS in sh°‘tened form, omitting, he

wUhthe d"’8 at WaS material- and the witnesses were then, 
w th the depositions so prepared, sent back before the grand jury

hey appear now, properly certified by the foreman of that grand
oth of T V1I’S os" ?ned by ,hC Witnesses and sworn ‘o on the 

■9th of June. The foreman of the grand jury had power to
admimster the oath to, and the grand jury had power to examine 
any witnesses sent in to tliem by the attorneys for the State in 
re ation ,0 any enquiry they were then making in,o any case for 

purpose of find,"g or 'gnoring an indictment. Such
meht'waTf a bef°'e ‘he grand W* a»d an indict
ment was found on the rgth of June, the day.on which the
eppsitions now produced were swdrn to. What occurred on 
hat occasion the grand jury ropm, we do not know, but on 

the well known maxim, omniaprtsumuntur rile isse acta, wemust 
presume that the witnesses were first sworn, and then the indict
ment found, not that the indictment was first found and then the 
witnesses sworn, when the enquiry was over and nothing pend- 
mg before the jurym relation to which the evidence could be
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Before dealing fur,her with these depositions, „„ 
* ore the magistrate, Mr. Sweeny, may be referred to 

ot the objections are common to both sets.

;
tliose taken 

as some 
These are objected
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to as having been taken without authority, and. not in relation to 
any charge then pending before him. This, however, is not the 
case. On the igth of Jane, an information was laid before him, 
he issued his warrant for the arrest of the applicant, and then, 
the depositions were sworn to by the vartous witnesses. These 
depositions are identical with those sworn to before the grand 
jury, and the further objection is, that they are not depositions 
such as are required by the Extradition Act, the very words of 
the witnesses taken down in answer to questionsput to them, but 
are properly mere åffidavifs. This objection applies equally to 
the depositions said to have been taken before the grand jury. 
Now, even assuming that this is not evidence taken, as a magis- 
trate here proceeding under The Criminal Procedure Act, R. S.
C., c. 174, s. 69, would have taken it, I do not think it should 
be excluded by reason of section 10 of R. S. C., c. 139, which 
says, “ In all proceedings over which the Parliament of Canada 
has legislative authlrity, the laws of evidence in force in the 
Province in which such proceedings are taken shall, subject to 
the provisions of this and other Acts of the Parliament of 
Canada, apply to such proceedings.” One of the “ other Acts 
of the Parliament of Canada,” the Extradition Act has said in 
section 10, **. Depositions or statements taken in a foreign State 
on oath, or on affirmation, where affirmation is allowed by the 
law of the State, .... may be received in evidepce in 
proceedings under this Äct.” It may, I think, fairly be assumed 
that depositions, no matter how taken, if taken according to the 
practice, or in a way which would render them admissible in the 
foreign State, should be received here. The Imperial Act 33 &
34 Vic. c. 52, says in sec. 14, “ Depositions or statements on 
oath taken in a foreign State .... may, if duly authen- 
ticated, be received in evidence in proceedings under this Act.”
Mr. Justice Blackburn in Re Counhaye, L. R. 8 Q. B. at p. 475, 
said, that section “ makes any depositions on oath receivable in 
evidence,” and again at p. 416, “ We are, I believe, also all / 
agreed that section 14 makes depositions properly authenticated, 
evidence in proceedings urider the Act, whether they are taken 
in the particular charge or not, and whether taken in the presence 
of the person charged or not. In most European states, I 
believe it is not the practice to take the depositions in the pre
sence of the accused; at all events, the law ié indifferent in the
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I would add that it is for the magistrate to give what 
weight he thinks proper to depositions so taken.” In Re Phipps,
1 Ont. R. 586, where depositions, taken in the State of Pennsyl
vania, werq objected to 011 the ground that the evidence in extra- 
dition matters must be such as is admissible by the latv of Canada, 
and none of those put in evidence complied with our law ; 
Hagarty, C.J., said, he was not pressed by the objections urged 
as to the manner in which any depositions produced had been 
taken, or as to the manner in which the case went to the grand 
jury, or how the witnesses were sworn, so long as it was proved 
clearly that they were duly sworn under proper authority.

strongly urged that these depositions sliould 
not be read because they are only an ahstract of the actual depos
itions. It is true they are an ahstract or condensation of what 
the witnesses said before the grand jury when firat examined, but 
they were afterwards adopted and sworn to by the witnesses, when 
sent back before the grand jury. That they do not contain all 
that was said, that statements favorable to the applicant may have 
been left ont, although there is no charge that' Such statements 
were wilfully suppressed, was no doubt, fair matter of comment 
before my brother Bain, but I think it was for him, as said by 
Blackburn, J., to give what weight he thought proper to depos
itions so taken. The case of Temperley v. Scott, 5 C. & P. 341, 
is not an authority for excluding these depositions. It merely 
decides that, when witnesses have been examined for a plaintiff * 
under a commission, and he reads as evidence their answers to 
the interrogatories in chief, their answers to the cross-interroga- 
toriesmust go in at the same ti me, and the defendant is not left 
to put in these answers as the evidence of witnesses called for'the 
defence. Although what has been done here may, as I have said, 
he the subject of remark, I do not see that the United States 
authorities were bound to send here all the evidence taken there. 
Ten witnesses might have been examined before the grand juryi 
and they might have sent here the evidence ofsix of them only.’ 
Their doing so, would only have been a subject to be remarked 
upon.
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Then, as to the objection that these depositions, I 1are nöt pro-
perly such, because they are not the answers of witnesses to ques- 
tions put to them, it is true, “deposition” is, in What ton's Law 
Lexicon, defined to be “ The act of giving public testimony ■

ire-
the

/
*



/
!

\128 1889.MANITOBA LAW REPORTS.

technically, the evidence put down in writing by way of answer 
to questions^' ’ but they are at all events, statements on oath, and 
so are admissiblie under the Extradition Act. The case of Alcotk 
v. RoyalExchange Assurance Co., 13 Q. B. 292, relied on for 
the applicant, is no authority against their reception. In that 
case, a witness examined abroad under commission, in answer'to 
a general interrogatory as to whether he knew anything which
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might tend jp the benefit and advantage of the plaintiff, besides 
what hehaaDeen interrogated unto, said, “ I have nothing fur- 
ther to say.jj* I hand yon a legalized copy of a deposition, (B.) 
which I made at the English consulate, and which I now con- 
firm.” This document evidently handed in as an exhibit, pur- 
ported to -tie “Extracted from the original existing in the British 
Consulate Öffice at Alexandria in Egypt.” Its contents were, a 
declaratiön and certificate as tö the opinion of the witness upon 
the circumstances in which a vessel, upon which the insurance 
being sued for hzld be^n effected, was placed, and as to his own 
conduct and proceedpigs. At the trial this being objected tö> 
the judge refused to atiow it as evidence. Upon a motion for a 
new trial on the ground of improper rejection of evidence, coun- 
sel for the defendant urged a number of objections, one of them 

. being that if the deposition was used only to refresh the witness’s 
memory, and he was to be understood as repeating what he there 
said, “the original should have been put in ; whereas it does not 
appeår that what was handed in was even an accurate copy, nor 
is it even shown that the witness ever saw the original.” Lord 
Den man who delivered the judgment of the court, disposed, of 
this question by saying, “ We need not advert to any other points 
of objection that were stated to this mode of swearing by refer- 
ence, because, the preliminary one, to a copy, though stated 
to be legal ized, but neither officially authenticated, nor exa
mined ^ nor in any manner described or even identified, appears 
to us all conclusive against its admission.” That was something 
very different from what we have here, the original depositions 
certified to have been read over to and subscribed, and sworn to 
by the witnesses.

The settlement of the question whether an accessory is within 
the Extradition Act and can be extradited or not, tums upon the 
question whether an “extradition crime,” meansonly something 
which was a crime at the ti me the treaty was entered into, or
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includes sdraething which lian been/made so since. That the 
treaty cannot be extended, and thalonly what was a crimeat ils 
date can be dealt witli under it, i* urged, and in support of tliis, 
S*\ Wtttdsor, 6 B. & S. 522, is relied on. But in that case the 
offence charged was not forgery in England; it would Cockbnrn, 
C.J., ,said, “ No more be forgery in America than liere; and it 
IS only by an Act of the local legislatiire of New York tliat it is 
made one."

The two points in Ki Wimhor wcre, that the offence charged 
was nqt forgery by the law of both parties to the treaty, and it 
was not even forgery by the law of the United States, but only 
by a local law of the State of New York. Plainly, as pointed 

ont by Armour, J„ in V?ePMpps,, Ont. K. at p. 6.2, the learned 
judges had not their attention called to the fact that under the 
constitution of the United Statts there could be no federal law 
against the crime in that case charged. That the court was deal- 
mg with the question of the crime not being one common to the 
law of both countries, is evident from the language used. Thus, 
Cockbnrn, C.J., said, “ The true Construction of this statute is, 
that its terms, specifying the oiTences for which persons ihay bé 
given up, must be understood to apply to offences which have 
some common element in the legislation of both countries. And 
where a part only of one of the two nations thinkx projier to make 
certain acts, an offence which do not fall within that offence as 
known to the general law of both, it will not be suflicient to bring 
a case within the statute." And Blackburn, J„ said, “The 
crimes thus specified are those defined in 
entered into by the two high contracting parties. .... 
Forgery is one of the crimes specified and that must be under
stood to mean any crimes recognized fhroughout the United 
States and in England as being in yhe nature of forgery. - Pir- 
acy ’ *s another, which means offences committed on the high 
seas, and it is so understood by both. But I do not think if 
either country were to say that some crime committed 
should be piracy, this would come within the treaty."

The law as to accessories seems the same in the State of Illinois 
and in this country, Mr. Baker says in his evidence, that by the 
law of Illinois, “ If a murder is committed, and a man is an 
accessory before the fact, he is guilty of the crime of murder. 
According to our statute, an accessory before the fact is
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principal. The indictment against Burke is a good indict- 
ment agäinst him as an accessory. The Supreme Court of Illinois 
has ruled that the accessory shall be indicted as a principal.” 
lo support tips he refers to two cases decided in that Court. I 
have read both these, and they fully sustain his evidence. The 
Act of the State of Illinois says, “ Accessories shall be deemed , 
and considered as principals and punished accordingly.” In 
Baxter v. Illinois, 3 Gill. 368, it is said, “ They must be indicted 
as principals or not at all, for they are declared by the Act to be 
principals. If they are not to be indicted as principals, the very 
object of the law is defeated; if they are to be indicted as acces
sories they must be tiUtå and convicted as accessories, and then 
they could not be tri^d pntil after the conviction of the princi
pals.”

Our statute, R. S. C., c. 145, s. 1, says, “ Every one who 
becomes an accessory before the fact to any felony, whether the 

is a felony it common law, or by virtue of any Act, may 
be indicted, tried,'convicted and punished in all respects as it he 
were a principal felon.” This corresponds with the fmperial 
Act 24 & 25 Vic. c. 94, s. 1. Under the statute, it seems to 
me, that an indictment against an accessory before the fact 

V*, chaifjwq* that he did feloniously, wilfully and of his malice afore- 
'thqu^ht kill and murder the deceased would be a perfectly good 
indictment, 'Reg. v. Hughes, 6 Jur. N. S. 177; Reg. v. Manning,
2 C. & K. 903.

When the law in the State of Illinois became law there, does 
not appear, but the Canadian Act seems to have been passed since 
the treaty was made. The question then, must be considered, 
whetherthe subsequentdegislation can extend the terms of the 
treaty, so as to iflclude what was not an offence at the time of the 
treaty being made.

”In my opinion the court, in deciding whether the crime 
charged comes within the terms of the treaty or not, must be 
guided by the law existing at the date when the alleged crime 
was committed, although there may have been a change in the 
law since the making of the treaty. Section 24 of the Extradi- 
tion Act says, “ The list of crimes in the first schedule to this 
Act shall be construed according to the law existing in Canada 

■ at the date of the alleged crime, whether by common law or by 
statute made before or after the passing of this Act.” -
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Whatever then, is in Canada at the date of the commission of 
t ic alieged offence, murder, forgery, or any other of the crimes 

ned in the treaty, is within the Act, and an extradition crime. 
f course it must also be a crime in the country making thé 

requis.tion, otherwise the demand for the surrender of the accused 
rannot be made. In the Imperial Act 33 & 34 Vic. c. 52, the 
following words, almost the same as those I have above quoted 
from section 24 of our Act, stand as the preamtile to the first 
schedule, which contams the list of crimes, - The following list 
of crimes is to be constmed according_ to the Iéw existing in 
England, or in a British possession (as the case may be) at the 
date of the alieged crime, whether by coptmon law or by statute 
made before or after the passing of this Act.”
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1 he question now under consideration has several times been 
before the courts in Ontario, and judges there came to the same 
conclusion as I have done, although sonAeld otherwise. In 
Keg. v. Browne, 31 U.

f one who 
hether the 
Act, may 
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C. C. P. 484, a case decided under the 
Imperial Act of ,870, Wilson, C.J., Ifter remarking that the 
tvidence (Tid not show the accused to be a Principal, proceeded, 

Lan he be given up on this indictment ? 
can be if he be an accessory before the fact.” In so holding the 
learned Jildge seems to have relied upon the provisions of the 
then Canadian Act,- 3t Vic. c. 73, the first section of which 
t ne same as

I have no doubt he

was
R. S. C., c. 145, k 1. There, the charge made 

tyas, as here, that the accused “ did wilfully, feloniously and of 
malice aforethought, kill and murder,” &c.
Hie,d t0ihu ?urt 0f Appeal and the judgment of Ihat court 
dehvered by Paterson, J.A., will be found in 6 Onl?App. R
386. Ihat learned judge agreed with C.J. Wilson in the court 
below that an accessory before the fact to the crime of murder 

be extradited, although an accessory after the fact was not 
so liable. It is true that when coming to this conclusion he 
ie erred to the provisions of the Imperial Act of 1873, the 36 
37 Vic. c. 60, which in terms refers to the surrender of accessor- ' 
les before or after the fact, but he evidently did not rely upon it, 
or he held that the section m question, the gth should be 

cons,dere4 '"applicable to Canada because it requires accessories 
a ter as/ell as before the fact to be surrendered, and such an one 
coiild/iot by our law be apprehended and committed for trial for 
murdt “ It is,” he said, “ enough that an accessory after the
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fact to the crime of murder cannot,, by our law, be tried and 
executed for murder.” In Re Phipps, 1 Ont. R. at p. 609, 
Armour, J., dealing with this point said, “In framing the treaty 
the parties to were not providing for the past and present^ but 
for the futurej and I do not think the treaty should beconstrued 
as referring only to what was understood to be forgery at the date 
of the treaty, but that under the generic term forgery, éverything 
was included which was in the nature of forgery, and which, 
thereafter, might be held to be forgery at common law by the 
decisions of the courts, or might be declared to be forgery by 
the statute law.”

The late Sir Matthew Cameron however, took a diflferent view, 
d held the contract to be, “ that each nation will surrender to 

— °ther all fugitives from justice charged with certain specified 
offences then known to thé laws of both, not, that they will
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sur-/ I render persons ifharged with ofjnces, either not then existing, or 
not then known by the specified tlames, but which either party 
might afterwards create or designate."

Two years later, the point again came up in Re Hall, 3 Ont. 
R. 331, where the charge was
since the passing of the treaty. Proudfoot, J., held, that the 
accused could be held for extraditiori, relying upon the words 
used in the first schedule of the Imperial Act 33 & 34 Vic. c. 52, 
which appear in our present Act as part of section 24. He said, 
“ But it was contended that the crime charged must have been 
forgery under our law at the date of the treaty, 1842, and as this 
Act, which for the first time makes altering an account with 
intent to defraud, a forgery, was not passed till 1869, the prisoner 
cannot be held under it. The Imperial Statute of 1870, regula- 
ting our practlcé as to extradition, however, disptiles of this 
objection, as it provides that the list of crimes for which persons 
are liable to be extradited, is to be construed according tö the 
law existing in England or in a British possession (as the 
may be), at the date of the alleged crime, whether by 
law or by statute made before or after the passing of that Act. 
And in that list of crimes is forgery, counterfeiting and alterihg 
and uttering what is fqrged, counterfeited or altered.” An 
appeal from this judgment was dismissed by the Court of Appeal, 
the court fteing equally divided upon the question whether the 
offence charged was forgery, or only embezzlement, a crime not
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within the treaty. The case of Ro Phipps, already cited, 
uuiie before the Court of Appeal, 8 Ont. App. R. 3,, and there 

nrton, J. A. , held that, the list of crimes could not be extended ' 
to crimes, which though designated in the same form of words iis' 
m tie treaty, have become such by legislation gubsequent to hs 
date. Re Counhaye, L. R. 8 Qr-B. 4,0, can scarcely be referrcd 
to as an authority for the view I have taken, because that was a 
dec.gion under a treaty between England and Belgium, in which, 
accessories before the fact were mentioned as extraditalilc, and 
as the court held that there could be no accessory in the casc of 
the offence then under consideration, anything said was a mere 
»b,Ur dutum. It is, however, worthy of remark, that it was not 

the provision in the treaty that Blackburn, J., relied whcn 
speakmg as lie did, and this is the more noticeable as he was one 
0 the judges by whom Re Wituisor was decided. In his argu- 
ment for the Crown, the Attorney-General, now Lord CIlief 
Justice Coleridge, said accessories were expressly mentioned in 
the treaty, but that it must be conceded could not be taken to 
extend the Act, the 33 & 34 Vic. c. 52. In the schedule to the 
Act, accessories before the fact were nowhere mentioned, because 
at common law they were in effect the same as principals, and it 
could not be contended that accessories were not included. 
Moreover, aiders, and abettors, by statute, could be tried as well 
as pumshed, as .principals. And Blackburn, J„ said, “ I agree 
with the Attorney-General that as to many of the crimes included 
in the list, accessories before the fact would be included j then 
ie gives a reason for so holding, not that the treaty deals with 

them, but “ they are now liable to be indictcd as principals, and 
were always liable to be punished as principals." Such an emin
ent wnter as Wharton in his work
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expresses the opinion that the treaty may be extended by xubse- 
cjuent legislation. After observing in section 836 that extradition 
treaties generally contain a provision that the surrender shall only 
be made upon such evidence of criminality as, according to the 
laws of the place where the fugitive is found, would justify his 

Papprehension and commitment for trial if the offence had been 
tliere commjtted, he adds, "But under this provision jt has lieen 
neld that it is sufflcient if the offence charged be a crime 
asylum State at the time of its cummission, 
at the time of the execution of the treaty.”

in the 
though it was not so
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The question remains to be considered whether the evidence 
shows the applicant to have been guilty of any extradition crime 

Remarks have been frequently made by learned judges 
as to the way in which extradition proceedings should be dealt 
with, and that when dealing with a foreign State in such a matter, 
a liberal constructidn should be put upon the Act; Whatever 
opinion I may, as an individual, entertain upon the subject of 
extradition, as to the desirability of such proceedings being sim
ple, and the exchange of criminals between two countries situåted 
as the United States and Canada
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are, facilitated, sitting as a judge 
to dispose ol an extradition matter, I have no right, if i do my 
duty, to be either liberal or illiberal in the disposition I may make 
of it. I must be governed by the statute. If such evidence is 
produced as would, according to the law of Canada, justi fy the ’ 
committal of the accused for trial, if the crime had been 
mitted in Canada, he must be held for extradition. If such 
evidence is not produced, then: he must be discharged.

com-

But sitting as I now do, in appeal, it is not for me to weigh 
conflicting evidence, nor would I be justified in reversing the 
linding of my brothpr Bain un tlie mere weight of evidence, 
Huguet's Case, 29 L. T. N. S. 41 ; Re Maurer, 10 Q. B. IJ, 
Srih Ee fVetr, 14 Ont. R. 389. If there is any evidence, tlie 
sumciency of it is a question upon which his linding should not
be disturbed. As it is, however, contended that there is here 110 
evidence against the applicant, it must be examined. I do not 
think that S^eevidence upon which an accused person can be 
held, must beslich as to satisfy the judge that he would, without 
any reasonable doubt, be convicted. In Re Stanbro, 1 Man. R, 
263, I adopted the view expressed by Afr. Clarke in his IVor/ton 
Extradition, at p. 185, “ The inagistratje jnvestigating a case of 
demanded extradition is not quite in the same position as if lic 
were deciding on a charge of crime committed within his 
jurisdiction. In the latter case he has full diseretion. He 
and often does discharge a prisoner because, although there is 
prima facie evidence of guilt, the eircumstances are so obscure, 
the intent so doubtful, the testimony so conflicting, that he thinks 
a jury would not be likely to convict. But in a case of extradi
tion, he cannot consider these matters. If he find sufficieilt 

■ evidence of guilt to justify a committal, the question of

own
may

a pro-
bability of a conviction, is not one for his consideration. ” For
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:
the crime was committed, was examined before the extradition 
judge, and swears that he conducted the matter before the ipag- 
istrate in Chicago, 011 behalf of the State; he saw each one of^ 
the witnesses write his or her name to the said depositions, and 
saw the said magistrate sign all the documents of the series 
certified by him.

One of tfie objections to these depositions is that they 
not taken in presence of the prisoner; but in Re Counhaye, L. 
R. 8 Q. B. 410, it was considered that, under the Extradition 
Act of 1870, depositions duly authenticated were admissible in 
pröceedings under the Act, though not taken in the presence of 
the accused, on the particular charge.

In re IVeir, 14 Ont. R. 389, the warrant and depositions 
certified under the hand and seal of a justice of the pea$e of 
Oscoda Township, in the County of Josio, in the State"pf 
Michigan. At the Rearing of the case before the County Judge, 
the prosecuting attorney for the said County of Josio appeared 
and identified the depositions, and stated that they were depo
sitions and copies of depositions relating to the charge and that 
the justices who took the depositions were justices of the peacé, 
and had jurisdiction in the premises. It was held that the 
documents were sufficiently authenticated, and that the depo
sitions and statements admissible in evidence are not restricted 
to those made in respect of the charge upon which the original 
warrant was issued.

' Under the said authorities, I must hold that the depositions 
and other documents are properly authenticated and were receiv- 
able in evidence.

The second ground taken on behalf of the prisoner is as to 
the weight of evidence ; the contention being that the evidence 
is not sufficient to prove the guilt of the prisoner, and that he 
should be discharged.

In tlie first place, we are not in this matter sitting as a Court 
of appeal, and we have no poyyer to review the decision of the 
committing judge as to the weight of evidence.
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B' Jn ex parte Huguet, 29 L. T. N, S. 41, upon a committal by

a police magistrate, under the Extradition Act in England, it 
wås held that the Court was not a court of appeal, that it shouldfl■
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notquestion the judgment of the magistrate if the case was withln 
his jurisdiction and there was any evidence to support his decisi 

In The Queenv. Maurer, 10 Q. B. D. 513, upon anapplication 
for a haheas corpus in the case of a fugitive criminal committed 
under the Extradition Act. the Court declared they had no power 
to review the decision of the magistrate, on the ground that it 

against the weight of evidence laid before him, there heing 
sufficient evidence before him to give him jurisdiction in the 
matter.
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The same doctrine was upheld in an application for a haheas 
corpus in Regina v. Munro, 24 U. C. Q. B. 44.

In the second place, I think the evidence before the judge was 
((uite sufficient to warrant him in committing the prisoner for 
extradition. (The learned judge discussed the evidence.)

The other point raised is that the prisoner is only alieged to 
be .an accessory before the fact, and that an accessory is not 
extraditable under the extradition treaty in force with the United 
States, and the laws and stätutes relating to extradition.

In the schedule annexed to the Extradition Act, contaiping 
the list of crimes for which

vere
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person may be extradited, we find 
“ raurder> or attempt or conspiracy tn murder,” and no mention 
of an accessory before the fact. But by the Act respecting 
accessories, R. S. C. c. 145, s. 1, an accessory before the 
faet to any felony is assimilated to the principal criminal, in this - 
that he may be indicted, tried, convicted and punished in all 
respects as if he were a principal felon.

the
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eiv- We do not find it mentioned in the list of extraditable crimes, 
because the offence of which he is accused is not a different- 
offence. His only difiference with the principal felon is in his 
mode of acting and in the part he has taken in the felphy. ' 
When a murder has been committed, he who is

to ince
he an accessory

before the fact, is, by law, just as guilty as he who actually does 
the killing. In certain cases he may even be more guilty, 
because the killer may only be an instrument used for murderous 
purposes, who may not be able to realize the criminality of the 
act he is committing. I think, therefore, that the offence of the 
party who, in a case of murder, is an accessory before the fact 
is included in the crime of murder found at the head of the list 
of extraditable crimes. The offence of attempt to murder, which
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'38 MANITOBA LAW REPORTS. VOL. VI. 188v is considered a lesser offence than murder, and not subject to 
capital punishment, and the offence of conspiracy to murder, 
which is only a misdemeanor, are made extraditable offences. 
Can we suppose that the Legislature intended to include those 
and exclude the ‘crime of the party who is guilty in the 
degree and is liable to the same Capital punishment, as the 
principal felon ? I may say that I have not the least doubt 
the subject. The’ same view was held by the Coiirt in England 

in Re Coutihaye, L. R. 8 Q. B. 410 ; and by the Ontario Coiirt 
in Regina v. Browne, 6 Ont. App. 386.

In applications for extradition as in thiscase, when the fugitive 
from justice is demanded by a civilized country as the United 
States, where-xve know lie will have a fair trial, before Courts 
and under a
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procedure which generally give more weight to 
technicalities, and afford consequently more technical means of 
escaping conviction, I think the policy of the law and of the 
court should be inifavor of surrendering the criminal refugees 

^ whose extradition is demanded by the^oreign couutry where the 
crime has been committed.' T hese were the views expressed by 
Chief Justice Hagarty. in Regina v. Mor t an, 19 U. C. C. P. 18, 
and in Re Phipps, 1 Ont R. 607; and by Spragge, C. J. in Re 
Hall, 8 Ont. App. R. 39. .
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I think the rule should be discharged.

Kiu.am J.—Ppropose toadd very little to wlial myjearned brotli- 
crs have said upon the questions respecting the admission of evid- 

i ence raised t>y the rtile tttsi. I adopt fully all that has beén said 
by the learned^chief justice upon this part of‘the case. It appears 
clear that the foreman of the graqd jury having authority to 
administer the oath tö the wltnesses and to receive their de
positions was an officer who could certify to the depositions, at 
least as long as he eontinued in that .Office. It is not shown that 
it was contrary to his duty or his oath of Office for him thus to 
disclose the nature of the evidence given be(0re the grand jury. 
The very insiances gjven in Mr. Baker’s evidepce of prosecution 

/or perjury committed before the grand jury show that in some 
(cases the ev.idence must of necessity be divulged. It is useless 

ftnäiscuss what would be proper here, as we have to deal with 
what was done in Chicago. The presumption is that the officer 
l<as acted properly, and there is no evidence that he has done 
otherwise5
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Similarly, we must presume that the magistrate had jurisdiction 
to take the depositions of the witnesses brought before him. It 
■t were shown that in the absence of the pnsoner, or upon 
information laid after indictment by the grand jury, or for any 
other reason, he had not such jurisdiction the matter would stånd’ 
in a different position. ^

h»

e same presumption also appears to me to apply to the mode 
Of taking the depositions. With us the magistrate or clerk would 
go through much the same process as Mr. Baker, without thé 
"itermediate one of the taking down of questions and answers 
vtrbahm by a stenographer, though he would probably be more 
careful to preserve the witnesses’ own expressions. With ref- 
erence to the omission of a part of the testimony it appears 
requisite only to say that it is not necessary under the statute 
hat jt be shown that all the evidence given before the particular 

trMial is furnished to the extradition judge. The witnesses 
J*td over, signed and adopted the evidence thus written out with 

S any chang“ °f expression. These writings then appear to ans- 
wer the descnption “depositions orstatementstaken in a foreign 
•State on oath ” given by the ioth section of the Extradition Act.

pplytng, as the statute does, to rnany foreign countries in which 
depositions rnay be taken in many ways that would be irregular 
with us, it seems impossible upon Mr. Baker's description of the 
mode of taking these to reject as irregular or not satisfying the 
statute these documents which come to us with the impress of 
official sanction. These views are still further supported by the 
remarks in Re Counhayes, L. R. 8 Q. B. .410, and Regina v. 
Rrownc, 3. U. C. C. P. 484; 6 Ont. App. R. 386. It is I 
t unk only for the magistrate, to determine what weiglit to give 
to such depositions where such facts appear as Mr. Baker testifies 
to.
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The objection to the evidence of Donald E. McKinnon is 

wholly ummportant, as its omission would not materially weaken 
the case against the prisoner. Other evidence in the same line 
showing the prisoner to have been passing through Winnipeg 
under an assumed name and to be otherwise acting suspiciously, 
was given. If there was sufficient evidence with that of Mc
Kinnon to warrant the prisoner’s committal for extradition there 
was quite sufficient without jt,
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cipsThe reference, in the formal part of the depositions' taken 
liere, to the prisoner being charged before the learned judge on 
the twenty-sixth of June vvhen it does not appear that any 
information was

the
“Ii

laid or proceedihgs had upon that day, may be 
rejected as a superfluous redtal of an unimportant fact, not in 
any way inconsistent with the return of the learned judge to the 
writ of certiorari. In other respects the formal parts comply 
vvith thosc prescribed by the statute for depositions taken before 
justices of the peace, and such an addition cannot serve to make 
the proceedings void and the committal of the prisoner invalid 
or to pre ven t the extradition judge from acting on the depositions 
in which th.is superfluous redtal appears.
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After a cäreful perusal of the evidence I am of opinion that, 
if it related to a murder supposed and alleged to have been 
com mitted in Canada, it would amply just i fy the committal of 
the prisoner for trial upon the charge. In such a case it could 
hardly ever have bben important that the information or the 
warrant of commitment should distinguish nicely between 
principal offender and an accessory. With us it is wliolly 
unimportant novv in view of the enactment making an accessory 
before the fact indictable, &c. in all respects as if he were a 
principal felon. The evidence of Mr. Baker and the authorities 
to which he refers show clearly that, by the law of the State of 
Illinois, an accessory before the fact is not only so indictable, 
triable and punishable, but that he is made a principal and may 
be tried and convicted upon an indictment for the principal fel- 
ony simpliciter. The objection to the form of the charge appears, 
therefore, to fail entirely. Tliere is a distinct cha^fb wliich, 
both here and where the crime is alleged to have lieen committed, 
would be supported by evidence that the accused was rnerely an 
accessory to the crime before the fact.

The question, however, remains whether the evidence shows 
an offence for which, under the Extradition Act, the accused 
could be conpnitted for extradition.

Now, the evidence appears to me to be equally consistent with 
the accused being either a principal or an accessory before the 
fact. While t here is such a chain of circumstantial evidence as, 
together with the subsequent conduct of the accused, appears to 
connect him with the murder which was almost certainly 
mitted, yet I cannot see that all this points to his being a prin-

It
neces 
accesf 
to the

It a
Act it 
chargi 
Treat’

is one 
missio 
this A< 
to any 
the sel 
extradi 
xvider i

4

ss_



1889... Vi. REGINA V. HURKE.
':4 r

th'e , ‘ L!"0" han 10 hls be,"8 an accessory. As was said by 
the late Clnef Justice Spragge in Hr Hall, » Ont. App: R. ,35,
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1 agree with the strongest remarks which have been citetffo us
to 1,:°: ”f, hrPOk,Cy °f thC freest imerchanSe Witl,o„r neighbors 
to t e south 0f hose agamst whom there is strong evidence „f
gu.lt of crimmal oflences. Ii„t the question of polir.y is one for 

arhament and the Executive, not for the cetfrls. We have 
only to admmistér the law as laid down by Parliament. Alieus 
are as free as Bntish subjects to enter, reside in 
Lanada. No

hat, 

1 of . pr depart from

any nght to depr.ve any Britön or alien of his liberty, or to hand 
h.m over to accusers, official or otherwise, in another couutry, 
except accordmg to law. As was said byfatterson, i„ th ’ 
same case A Hr Hall, at p. 54, .. We are to be on 1,’r guard 

agamst ettrog the natural desire to aid in what may seem to be 
justice, lead us to construc the law less strictly than we should 
do lf trymg a similar charge in one of our own courts."
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AcM>frart0,We‘hr bythCthird SeCti°n 0f the Extradition 
Act lts apphcation is limtted in respect of the United States, to
Tm f r, 'Ch are1ncluded withi" the Ashburton
1 eaty. It ,s qu.te true that Parliament may provide for extra- 
d.tton m cases not provided for by treaty, and that the question 
-s one wholly of the statute, from which alone thejudges orcom- 
mtsstoners der.ve their authority to commit for extradition. But 
h,s Act does not assnme to provide that parties may bc cxtraditcd
Lasnj! Cr.',tryrPOn Cl’ar8CS °f a,,/ of the °ffcnncs mentioned in 

the scheduie. It g.ves a list of^II crimes for which there can be 
extrad, ,on under any treaty or arrangement. If any treaty is 
wtder ,t cannot be carried into effect without further iegislation'
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Hut, as to any particular country, the Act is evidently intended 
to authorize extradition only for crimes provided for in the treaty 
or arrangemeht \gith that country. It could hardly be contended 
that under this ^fct there could be extradition to the United 
States for charges of embezzlement, obtaining monéy, &c., under 
false pretences and many other of the offences named in the 
schedule. No möre, then, can the Act extend to authorize extra
dition to the United States under the 24th section for acts not 
constituting offences within the list provided for by thé Ashburton 
Treaty at the ti me of its making, but made to do so by subsequent 
ehactment, or, under the 251b sub-section of the schedule, for 

s* “ any oflfence which is in the case 01 the principal offender 
included in any foregoing portion of the schedule and for which 
the fugitive criminal, though not the principal criminal, is liable 
Jo be tried or punished as if he were the principal,” unless such 

v could have been done under a statute simply adopting and pro- 
viding for the exdcution of the Ashburton Treaty, which, as 
regards the United States, must practically be taken as forming 
a portion of the Act.

In view of the great dearth of authorities, and of the recital in 
the Imperial Act of 1873, that doubts had arisen whether acces- 
sories came within the Act of 1870,1 should be bold, indeed, if 
I should say that I came to a conclusion wijhout considerable 
hesitation. Although we have not been able to take a very lon£ 
t i me for the consideration of such an important question, yet I 
czfnnot fancy that any longer dela/ vyould have effectually 
removed my doubts or have placed me in a position to express a 
more positive opinion than I have 11 ow formed.

In Regina v. Browne, 31 U. C. C. P. 484; 6 Ont. Ap.,R. 386, 
the Court of Appeal based its decision that an accessory before 
the fact to the cnme of murder was subject to be extradited to 
the United States upon the terms of the Act of 1873. In the 
Common Pleas, Wilson, C.J., expressed the opinion that an 
accessory before the fact could be so extradited, relying upon the 
enactment making such an accessory liable to be indicted, &c., 
as a principal in Canada. I find two difficulties in following this 
reason. In the first place, the change made is one of procedure 
only. Our statute is not like that of Illinois, which directly 
'enacts that he “shall beékemed and cönsidered as a principal.” 

Seq Dcihpsey v. The People, 47 Ill. 326 ; Baxter v. Illinois, 3
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ful and learned a writer long ago, and that 
regarded as existing long after the 
T^-eaty and long after the Act 
a similar section to that in 
s. 1, so much relied on, let

used by so care- 
the distinction 

making of the Ashburton 
1» X: 12 Vic. c. 46, which contained 

Acccssories Act, R. S. C, c. 145, 
us considyr the terms of that treaty.
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417, referring to that treaty with Belgiurn, said, “ I agree with 
’-e Attorney-General that as to many of the crimes includcd in 

the låt, accessories before the fact would be included; they
' ."0W labe to be lnd,cted as principals, and were always liable to 

be punished as principals. But the desqription of most of the 

irnnes m the schedule is general,” &c. And Quain, J., said, 
_ n the enumeration of the other crimes the schedule does not
'Say by whom> and the definition may well be taken to include 
aiders and abettors.”

I 144
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If we look at the crimes^here referred to we see several that 
and always have been misdemeanors only.. This is to a slight 

extent, the same with the Ashburton Treaty. At the time it *as 
made many forms of assault with intent to commit murder were 
by the law of England, misdemeanors only. By the common 

aw all such assaults were so. I would judge from Mr. Wharton's 
Vork on Criminal Law, that all such assaults have not uniformly 

been made felomes m the various States of the American Union.

By the common law, forgery also was a misdemeanor only. 
It is true that at the time of the making of the Ashburton Treaty 
the/orgefy of many, and probably of almost all instruments 
wliich could be forged, had been made
statute, and this was done to a great extent in the United States, 
but Mr. marton appears to have thought that there might i, 
some States be indictments for the common law misdemeanor, 
forgery 111 respect of some instruments. Noiy, the distinctfr 
between principals and ascessories before the fact did not e „ 

ni cases of misdemeanor, and it is difficult to suppose that ur. 7 
such a treaty one who was only in the position of acces:"SS “ 
should be extradited where the offence
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. was only in the natur
a misdemeanor, but not so where it was a felony. It is ajso c386’ 
cuh to believe that the contracting parties would intention'fore 
provide for the extradition of parties charged with assaults rd t0 
intent to commit murder where no murder had been commil* the 1 
and intcntionally omit to provide for the extradition of af1 an 

It is only in comparatively10
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times that such assaults have been treated as very serious cri; &Cl» 
wlijle such aiders and abettors have been treated as felons 6this
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froicarly times.

I have t hus stated what appear to to be the strongest '.rec.t^ 
ments for and against a construction extending the tref2ipa * 
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cith accessories. In considering which should have the 

weight, we must remember the 
we are interpreting. While 
tions which

in greater
e/nature of the instrument which 

n are not to lose sight of distinc- 
are incident to thf subject matter, we must bear in 

mmd that such an instrument 'must be construed with as little 
reference as possible to technicalities. It mentions certain kinds 
of offences in wide, general terms. It is not concerned with nice 
distinctions between felonies and misdemeanqrtS» It does not 

attempt to deal with the character in which folies are to be 
gnilty of them, but only with acts which, by the general sense of 
mankind, are regarded as punishable offences.

are
; to
the
lid,
not
ide

\

hat
Jht
ras It, therefore, appears to me that we 

interpretation founded
properly reject an

. , . the nice distinctions which have grown
the development of our law, based largely as Mr. Justiu 

Stephem shows his History of Ihe Criminal Law of England,
of clergy *3*’ °n thC effeCt °f the statutes relating to thdbenefit

;re
on
i’s
,ly
n.

y- In my opinion, then, an accessory before the.fact should be 
deemed to be within the Ashburton 
crimes there mentioned.

I agree that the rule should be dischargetL

Rule dis c har ged.

ty
Treaty, in respect of the -t?

>1
t
le [in

of'g
I lion

dstiy
der

>ryi
ot

6,
dffi-

#alVto witile
,te(

m dei

\a
Wiis

ftoi

iy
atj
dy3



il 146 1889.VOL. VI.MANITOBA LAW REPORTS.

F. J

Grinm 
v. Doti 
en Evi\ 

• 1 Ad. I 
Ch. D.

\

■THE WATSON MANUFACTURING CO. v. STOCK.

■» (In Appeal.)

Parol misrepresentation. —Rescission. — Waiver.—Evidence. 
County Court.—Rules of equity.—New trial.

T /■ T.
S. R. 5 
Fraser, 
Pollock 
Nisch, 
E. 40.

In an action upon a notc given for the purchase of a machine, the defendant 
pleaded that he pu rchased upon the plaintifTs false representation of the agc- 
of the machine.

He leamed the true age on the 28U1 of September. On the gth Qctober 
plaintiflf wrote him for payment of another note. The defendant answered on 
ioth November remitting $11.40 on the other note. On the 13U1 November 
plaintiff wrote for patyment of the machine note. On the 20th of November 
plaintift first complained of the misrepresentation He returned the machine 
in the following month. The jury found a verdict for plaintiff. The county 
judge oidered a new trial and the plaintift appealed.

Ileld, 1. That evidence of parol misrepresentation was admissible althoOgh a 
w^itten warranty was given.

2. When a county court judge is dissatisfied with a verdict, and orders a 
new trial, his decision will not be reversed unless it can be show 11 
that he was clearly wrong.

3. It is no answer to a charge of misrepresentation that the. deceived 
party had the means of verification at hand.

4. If the representation was untrue, and made recklessly and without 
reasonable ground for belief in itS"traiK the contract might be 
rescinded.
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5. Generally speaking the circumstances that will support an action for 
deceit will justify a party in rescinding the contract.

6. In the county courts the rules of equity as to the rescission of con- 
tracts prevail, rather than the rules of law.

7. The delay in complaining of the misrepresentation was evidence only 
of an intention to confirm the contract, and did not necessarily estop 
the defendant.

Per Killam, J.—As the jury may have proceeded upon the ground that hy 
the delay the defendant had elected to affirm the contract, the verdict should 
not be disturbed.

’ Appeal from an order of Prudhomme Co. C.J., ordering a new 
trial.i
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F. fl. Pkippeti, for plaintiffs, cited Graham &■ Wall 

New f™i, i27, ; Arlam v. Newbigging, ,3 App. Ca. 308 ■ 
Gnmellon Diciit, 76; Abbott', Trial Evidence, 6,8; Pickerina, 
v. Dowsjm, 4 Taunt. 779; ATafa v. Old, 2 B. & C. ,77;

Ch dD&54, 40 ’ 0Zy>Ä“"/ //”'OT' *5* i Ar* v. Denyl i7

S 'R Tr,fliara’ f°r defe',dant cited- v. 1 u.

R' 578; v- AW, so Ch. D. ,; O' Donagh
Fraser 4 Man R. 469 ; O’»* v. W„, 4 Man. i 476;

K J, 1*771 ’7V C'ntral Rai,™> C». of Vrnnukla v. 
g L' R 2 E' * L APP- 99,' Campbell v. ,

rrnan on

:k.

v v.

fendant

T*
Pctober 
ered on 
vember 
vember 
nachine 
county

(7thjmt, iS8t/.)\
Bain, J -This action was brought in the County Court of'|he 

County of Selkirk, to recover the amount of two promissoV 
notes made by the defendant to the plaintiffs. One of the noten ,

rte :t:;ethe ::ceÄ;no^;s

pÄ-S-Ä
horame and a jury, who tound a verdict for the plaintiffs for the 
ful amount of their claim and interest. The defendant appealed
of ,|C Cm‘ryt C°mJ J,Udge f°r a new trial or a reversal or variation 

the verdict, and the judge thereupon ordered a new trial on

33 agaimt the weight 0f*

whb-hTT- that 'h? fraud which thc Cendant alleges, and 
Which he claims entitles him to rescind the contract he
with the plamtiffs for the purchase of the machine, consisted in 
the plamtiff s manager representing to him before he bought the 
machine that,t had not been made more than three years before 

lie 111 fact it had been made six years before the date of its 
purchase by the defendant. The defendant says that a machine 
five years old, of this make, would have an entirely different knotter

I ,ro n one whlch was not m°re than three years old, and he wanted 
l10 '«>y a machine with the new knotter. 
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to buy the machine, is corroborated by another witness. The 
statementis alleged to have been made whilp the defendant, the 
plaintiff’s manager and this other witness were looking at the 
machine outside the plaintiffs warehouse; and after the defend 
ant agreed to take it, he and the plaintiffs manager went into the 
office, and the manager made ont a bill of the machine to the 
defendant, at‘the foot of which was written, " Machine to be 
coniplete and we to stand any breakage while in transit on its 
wheels from Winnipeg to farm,’’ and he claims this was the only 
warranty or representation that was given, The defendant paid 
gig on account and gave the note for yöofor the balance of the 
price. The machine was taken ont to the defendant’s place, and 
it was found not to work properly, bnt it was not until the aoth 
of November following—the purchase was made on the roth of 
August—that the defendant notified the plaintiffs that he would 
not keep it. Afferwards he caused it to be left on the Street in 
front of the plaintiffs warehouse, where it had been wlien he

XI" bought it.
From the manner in which the case was left to the jnry by the 

judge, it is evident that in returning a verdict for the plaintiffs, 
they found that, as a matter of fact, the plaintiffs manager did 
not make the representation the defendant alleges he did. But 
the judge who heard the evidence, is in the best position to judge 
whether or not the verdict was against the weight of evidence.

H
■

He thinks that it was, and has ordered a new trial, and in so 
doing, it must be assumed that he has held as a mattcr of law 
that the defendant, if he can establish the case he sets up, would 
be entitled to rescind the contract. I think this Court should 
adopt the rule that prevails in the courts in Ontario, that whcn 
the county court judge is dissatisfied with the verdict of a jury 
and has, in the exercise of his discretion, set it aside, and ordered 

trial, that discretion will not be interferred with on appeal, 
unless it appears that the judge was clearly wrong in granting a 

trial. Manning v. Ashall, 23 U. C. Q. B. 302; Harris v,

;
a

i a new

new
JRobinson, 25 U.C.Q.B. 247; Munter y. Vanstonet6Ont. App, 337. 
Unless, then, it should appear that the defendant would not be 
entitled to succeed, admitting the fact» to be as he alleges, I think 
the order appealed from should stand.

I
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I thmk the representation alleged, made at the time it was bv 
Ute plaintlflf » manager, must be deemed to have been a material 

and it cannot be regarded, as the plaintifTs counset urged it 
, .å' ™e"ly m an expression of opinion. The defendant 

ettuld doubtle»», if he had seen fit, have verified the truth of tlte 
»tatement, liltl it i» no answer to his charge to say .that he did 
not do so. The case of Rtdgravt v. Hur,i 20 Ch. D. 1, in the 
tourt of Appeal, establishes the propositions that “ when the 
»el er has made a false representation, tvhich from its nature mighf 

! ’* l,llycr 10 enter int0 ‘he contract on the faith of it, it 
tvill be mferred that the huyer was induced thcreby to enter into 
"f! ‘”"‘"dt. and it does not rest with him to shew that he in fat t 
relted npon the representation, ” and also that, -• when the buyer 

upon tlie seller'» representation, he is 
riglit lo relief became he had th

not deprived of his 
, of discovering that the

representation wa» false. ” (See Benjamin on Salts, p. 4,4). if 
• Watson made the »tatement the defendant alleges he did, it was a 

»tatement ofa material fact, which miglit have induced, and it must 
be UMUmed, did tnditce, the defendant to purrhase the roachine, 
»lid I thmk the defendant if he oan establish that the statement was 
made and that ,t was untrue, whether to Watson’» knuwledge or 
mit, would be entitled to rescind tlie Contract. In the case of 
Rt^rave v. ÅWabove cited, Jessel M. R. at p. ,2, says, “As 
regflrd» the recumion of a contract, there was no doubt a difference 
lottveen the rule» of courts of equity and rules of courts of 
rammon law, a difference which has now disappeared hy the 
operation of the Jtidicature Act, which makes the rules of equity 
prevatl. According to the decisions of the court of equity it 
*“» "?* »ecnsary, in order to set aside a contract obtained by 
material false representation, to prove that the party who obtained 
it knew at the time when the representation was made that it 
false. In Hart v. Smint 7 Ch. Div. 42, Fry, J., said, “The 
defendant took upon him to assen that which has turned out to be
I -r! ma?C ‘his assertion for tl,e Purpose of benefiting
ninHeir. 1 hough he may have done this believing it to be true
l,e Tr ‘ t0 me 10 be that which is expressed in the judg-

utent of Matlle, 111 Evans v. Edmonds, 13 C. B. 777 when he 
*iy», ‘ 1 conceive that ifa man, having nb knowledge whatever 
llimbject, lakes upon htmself to represent a certain State offacts to 
r*i»t, he does so at hi» peril; and if it be done with a view lo secure
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some benefit to himself, or to deceive some third person, he is in 
law guilty of a fraud, for he takes upon himself to warrant his 
own belief of the truth of that which he so asserts. Although the 
person making the representation may liave no knowledge of the 
falsehood, the representation may still have been fraudulently 
made.’”

It is laid down by many authorities that before a plaintift 
can recover damages at law in an action of deceit for false repre
sentation, or rescind a contract, into which he has been 
induced to enter by such false representation, it is incum- 4 
bent on him to establish “ a cohcurrence oi fraudulent 
in ten t and false representation.” .Benjamin on Sales, p. 
413. But it may be doubted it the rule at law in such 
cases was even so much narrower than in equity, as Jessel M. R. 
as above quoted, would seetn to indieate, and in the later cases 
a very extended i^ieaning has been given to the words “ fraudulent 
representation ”—Generally speaking the circumstances that will 
support an action for deceit, will justify a party in rescinding 
the contract at law, (.Pollock on Torts, p. 246) and the principles 
laid down in the one class ot cases apply to the other. In Smith 
v. Chadwick, 20 Ch. D. 27, in the Court of Appeal Cotton L.J. 
(p. 68) said, ‘*This action though brought in the Chancery Divis
ion is a mere common law action of deceit. In order to entitle the 
plaintiflf in such an action to relief, it must be shewn, first, that the 
representations which in fact were not true had been made by 
tfie defendants; that these representations were made, either with 
a knowledge that they were not true, or recklessfy, in which case . 
although they knew not of the untruth, they would be liable as 
if they had known that the statements were untrue.” Peek v. 
Derry, 37 Ch. D. 541, was another common law action for 
deceit, and in his judgment in the Court of Appeal at p. 585, 
Lopes, L. J. said, “ An action of deceit will not lie for an 
innocent misrepresentation for such misrepresentation is not 
fraudulent. On the other hand, a slight degree of wliat 
I will call moral obliquity will suffice to render a mis
representation fraudulent in contemplation of law.” And 
he then proceeds to State what he beliéves to be the law, 
as the result of the cases, “ If,” he says, “ a person makes to 
another a material and definite statement of a fact which is false, 
intending that person to rely on it, and he does rely upon it

1889.MANITOBA LAW REPORTS. VOL. VI.
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mt his 
gli the 
of the 
ilently

and is thereby damaged, thun the person mak»,g the statement 
IS hahleto make compensation.to the person to whom it is made 
- irst, if it is false to the knowledge of the person making it; 

secondly, if ,t is untrue in fact and not believed to be true by 
Ihe person making it; thirdly, if i, is untrue in fart and is made 
rccktessly, for instance witlmut any kno*Jedge o» the subjeet 
and without tothg the trouble to asÄj$S£i^le or false; 
fmirthly, if ,t ls mitrue in fact, but believed to bé tfue, but with- 
mit any reasonal,le ground for shcb belief." The other judm 
ments m tlus case in the Court of Appeal bear out this statement
.f he la" 011 the subJect< anli 't may be taken to be settled as 
lims stated, and, as I understand the case, without reference to the 
operation of the Judieature Act.
even,
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, , , , 11 would seem, therefore, that
aUaw the defendant would be entitled to succeed if he 

he sets up, but in in the County Court, 1 
,, . . 4i, sub-section 2 of the County
Court Act, require us to hold that tim rules that prevail in equity 
as to the recssion of contracts, rather than tlmse that prevail in 
law, must be applied.

1 do not think the defendant is precluded from shewing by 
parol evidence, if he can, that such a representation was made, 
>y the fact that the written memorandum which was given him 

l>y the plaintiffs, and which was doubtless intended to be a fcar 
not refer to the age of the machine. Such a 

leprksémation ,s not a warranty, strictly speaking, but a condi- 
“°n, a"d wh,le of course- lllc defendant could not show that any 
warranty except that m the memorandum was given verbally he 
ran shew that i, was a condition of the contract that the machine 
„us of the kind it was represented to be, and that he was induced 
to buy it by the fraud of the plaintiffs. This is something out- 
«de of and collateral to the contract. The case of Kam v. Ohi,
2 ?: & C' was relled on by ‘he plaintiffs to shew that parol 
evidence of Watson's statement could not be received, but that 

was an action o, assumpät as on a written warranty, and the 
judgment shews that while, if the contract be reduced into writ- 
mg, nothing which is not found in the writing can Be considered 
as part of the contract, still it can be shewn the contract was 
mduced by the fraudulent representation of the seller. Parol 
evidence can not be admitted to shew that the contract itself was 
dilferent from that authenticated by the written instrument; but
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i-ilMs admissible to stiew that the,assent-of die i&ty to the con- ■ fra,udul
bbfrairted under falsé prétences, and that the contracc Is I acceptt

bottomed in fraud, and has, thereforé^ no legal existqnce. ‘ I of tn£
The plaintiffs also cöntend that eyen if thé defendant coidtj • J jn its t 

estahlisl) ‘théTratidtflent m isr^resentation, he. is estopped froin ■ ^ ing gn
réscihding the contract by his delay ih not i%scinding,-it promptly, I definitt
after he discovered' that the machiné was older than he säys it; ■ ässertec
had>been represent<^d to bi. The defendant seems to have défin- ^ I in Feek
itely learned that thé tnachine was aii bMfone aliout the a8th qf ■ wotild 1
September, and he did nöt noti fy the plaintiffs thafc bewoäld nöt ■ law. ,1
keep if ufttil^ie 2öth of November folloxying. Tn Clöugh\. London - W) couldji
åfN. IV. HailflViiy Co , L. R. 7 EJx. 26, it was said, “ Laps^pf ■ !Contrac
timé withduf rescindihg will furnish evidencé that he has dpter- I relied a

mined to affirm the contract j and wlien the lapse of titpeis greät ■ was an ; 
it probably would iii practice be treated as conclusive evidénce ■ of fraud
to shew that he |ias so determined.” ^ I cännot sajf the lapse ■ ,1 ,in whicl
of time it appéars. there has beeft here is conclusive evidénce qf I handed 
the defendant having ntietermined to keep the tnachine. It is 
oinly eyidenee tending to shew acqttiescence, and it is a? question J the véssj 
of fact to be determined whether after he knew thåt he had the 
right .to rescind, he shéwed by his words or his actions he had 
determined to kéep the machine, notwithstanding the fraud.
The vase of Campbell v. Fleming, 1 A. & E. 40, waS relied,on by

only sheWed that if after
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’ t,he plaintiffs ori this point, but that case
discovering the fraud, the pårty con tinnes to deal with the pro
per ty as his own, he cannot repudiate the contract.

It is o pen to question on the evidence, I think, if the jury should 
not have found for the plaintiffs on the ground of acquiescence; 
but as this question was not left to them by the judge, nor even 
suggested by counsel, I cannot infer that it was on this ground 

they based their verdict. 0 ‘ \
It appears to me on the whole, that the defendant, if he can 

establish the defence he sets up, may be entitled to succeed; and 
as the learned judge was dissatisfied with the verdict of the jury 
on the facts, I do not think his order setting aside the verdict 
and ordering a new trial should be disturbed. The appeal should 

be dismissed with costs.
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Dubuc, J., concurrcd.
Killam, J.—I agree with the view expressed by my brother 

Bain, that there was a question to go to the jury.upon the alleged
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coh-
icfis frauduler.t misrepresentation. If tlie evidence for the defence be 

accepted, the plaintiff’s manager undertook to make an assertion 
O tit age of the machine, without reasonable ground-for belief 
jn lts fruth. It:otri(ji ; 

frorn 
ptly, 
iys it , 
Kfm- ; 
ith'of 
d nt)t 
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Dse^jpf 
jpter- 
gr$ät 
ience 
lapse 
ce. qf 
It is

d the 
e häd 
fraud. 
on by 
f after 
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He made it recklessly, without tak- 
* »ny frouble to ascertain its truth or falsity. It was on a 

defmite and specific matter of fact not matter of opinion or 
asserted as such. Without affirming all the propositions stated

v- Dtr,y< 37 Ch. D. 541, but upon the strictest view, this 
wotild have beten sufficient to entitle the defendant 
law. If it were

was untrue.

to rescind at
■v . necessary, I would agree also that the defendant

■ ■ ’ , ™uld :nyoke the principles on which a court of equity rescinds a 
contract for fraud. .The rases on which the plaintiffs counsel 
relied are clearly distinguishable. Kain v. OM, i H. & C. 627, 
was an atftion ef assumpsit for breach of warranty. No question 

,of fraud ärose. Pickering v. Dowson, 4 Taunt. 779, was a case 
i.in which the vemior made no representation of fact. He merely 
handej over a writing containing an alleged description of the 
vessel sold as one received by him from his vendor. 
the vessel by written agreement subject to all faults. 
fraud or deyice to prevent the purchaser from examining the •
Vessel/ The judges éxpressly find that there was no fraud proved. *

I agree, also, that we are not in a position to say that the 
leamed judge of the county court was wrong in declding that 
upon1 (he question o|there having been the representation claimed 
by the deféndant, the verdict was against the weight of evidence 
He saw the witnesses and heard the evidence given, and we must 

..that he Cohsidered the verdict upon this point to he 
imreasonjjole and unjust.

This, however, does not appear to me to settle the 

cannot agree with the contention of the plaintiffs counsel, that 
the,delay in rescinding necessarily estopped the defendant’from 
döing 50.. The cases cited by him were cases in which there 

positive acts of user of the artides purchased after discovery 
of the fraud. But I do think that the circumstances shown in 
this case were such as should have gone to the jury upon the 
question of affirmance or non-affirmance.
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The defendant leamed positively the age of the machine on 
the aSth September. The plaintiff wrote him on the 9th October 
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note for twine,” leaving a balance of $15.00 due. The plaintiff 
wrote him on the ijth November asking for this balance, and in 
his reply of the aoth November, the defendant for the first 
made ttie claim bf fraud and sought to rescind. He returned 
the machine in tKé latter part of December.

I think that these are circumstances from which the jury might 
have inferred an election jto adopt the contract after knowledge 
of the fraud. I do not dissent from the principles laid down in 
Clough v. The London <5r* N. IV. R. Co.} L. R. 7 Ex. 26, but it 
is there admitted that lapse of time may furnish evidence of an 
intention to affirm the contract.

Now, if the jury specifically found that there was the alleged 
' misrepresentation, but that the defendant after knowledge of its 

falsi ty had affirmed the contract, it does not appear to me that 
the verdict could have beert set aside. The verdict may then be 

/supported as having possibly been given oii that view. It should 

not be set aside un less clearly again st the weight of evidence on 
all grounds on which it can be supported. 

t On this point, we are in as good a position to judge of the 
• propriety of the verdict as the learned judge of the county court. 

In The Metropolitan Railway Co. v. Wright, 11 App. Cas. 152, 
the House of Lords affirmed the judgment of the Court of Appeal 
reversing the decision of the Divisional Court granting a new 
trial on the ground that the verdict was against the weight of 
evidence ; and in The Commissioner of Railway v. Brown, 13 
App. Cas. 133, the Pri vy Council reversed the judgment of an 
Australian Court granting a new trial on the same ground. There 
is then no difficulty, that the matter is one of discretion with 
which we cannot interfere.

For these reasons I think that the appeal should be allowed 
without costs, and that the verdict should stand.

Appeal dismissed with costs.
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McMICKEN v. THE ONTARIO BANK.

(In Appeal.)
ight
dge

Staying new suit until fayment of oosts of formes suit.

Where a suit is instituted seeking relief substantiaily the 
m.a Prev*o<lS suit, the proceedings will be stayed until the 
suit have been paid.

The faet that the iirst suit was hot determined upon its merits is 
sanly an answer to the application.

it it
same as that sought 
costs of the former

an

ged not neces* .
r its

The faet that the judge who heard the application exercised a diseretion and 
dismissed the application is no bar to an appeal.

Per Killam, J — It was not a case for the exercise of diseretion.
Th' “!at in firsl suit a ma"ied ”man was suing tione, and in the 

second that she sned by a next friend is no ground for refusiij the application 
(Hmd v. Whitmore, 2 K. 8= J. 458, cousidered.) H '

in fk r TAYLr*’ ‘hC KSt °f the identi‘y °< «he snits is, whetlier the i,ill
in the second suit could have been produced by a fair amendment of the first. 
Bot the proceedings will somelimes be stayed although the relief sought in the 
second suit could hot have been obtained in the first. t

(2) That there is new matter in the second suit; that the relief sought is not 
exactly the same; or that the parties are not idenlical in both suhs is 
ground for.refusing to stay proceedings. ’

that
1 be
)uld

on

the

I52:
peal
new 
t of

f an 
here 
with

/. 5. Ewart, Q. C., and C. IV. Bradshaw, for the defendants 
The general rule is quite clear and its application is not dis- 

eretionary, Altreo v. Hordom, 5 Beav. 626 ; En,est v. Par,ridge, 
8 L. T. N. S. 762; Martin v. Earl 0f Beauchamp, 25 Ch D 
12. A change in parties is immaterial, Longv. Storie ,, Tur 
ro9, iCoilett v. Warner, L. R. 2 Q. B. ,08; Grand.'funetion 
Ey.j. Peterboro, 10 Pr. R. ,07. As to identity ofeanse ofaetion 
Bndge n^udge, ,2 Beav. 385 ; Taylor v. Taylor, Ib. 22,; Foley 
v. Smith, Ib. 154. As to the application of the general 
the case of a married rule to

woman plaintiff, Hind v. Whitmore, 2 K 
& J. 458; Redman v. Brownscombe, 6 P. R. 84: Re Pame 2, 
Ch. D. 288. The next friend should have been appointed in 
the prevtous case and he would then have been liable for nart 
costs, Witts v. Campbell, 12 Ves. 493; pay„, v. Little, r4 Beav 
647.
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W. H. Culver and T. S. Kennedy, for the plaintiflf. The 
general rulc referred to is based upon the Judicature Act, Order 
26, Rule 4; apart from that the matter is discretionary, Cobbett 
v. Watner, L. R.' 2 Q. B. no; Morton v. Palmer, 9 Q. B. 
D. 91; Stewart v. Sullivan, 11 P. R. 540; JVright v. Wright, 
12 Pr. R. 42; Re Wickham, 35 Ch. D. 282. If discretionary, 
no appeal, Wigney v. Wigney, 7 Pro. D. i8t. Second bill is not 
vexatious, the first not having been disposed of upon merits, 
Lttcas v. Crookshank, 13 Pr. R. 31; Doolan v. Martin, 6 Pr. R. 
319; Caswell v. Murray, 9 Pr. R. 192. The same cause of action 
means the same remedy, Stewart v. Jacksoni 3 Man. R. 568. 
As to the position of the married woman law in England, Re 
Youngs, 31 Ch. D. 239 ; Re Neal, Ib. 437; Re Wickham, 35 
Ch. D. 272; Re Isaac, 30 Ch. D. 418. »

J. S. Ewart, Q. C., in reply. As to the extent to which 
amendments will be hllowed, McGillivray v. McConkey, 6 Pr. R.

no
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Taylor, C.J.—111 July, 1885, the plaintiff filed a bill against 
Thé Ontario Bank, praying relief on account of a transaction 
which took pl^ce between them several years before. After some 
proceedings, the plaintiff, in October, 1887, moved for leave to 
amend, and the defendants made a c ross motion to stay proceed
ings until the plaintiff, a married woman, should appoint a next 
friend. This motion was granted, and leave to amend was also 
granted, conditional, upon thfe next friend being appointéd. In 
August, 1888, the plaintiff åpplied to be allowed to sue in forma 
pauperis, which was refused, and in October, 1888, no next freind 
having been appointéd, the bill was dismissed with costs. The 
costs of the Bank have been taxed, but remain unpaid. On the 
8th of December, 1888, the plaintiff filed a new bill by her next 
friend, making not only the Bank, but Brown the Bank Manager 
at the ti me the transaction complained of occurred, and two other 
persons defendants. The Bank then moved before the referee, 
that proceedings be stayed until payment of the costs of the first 
suit, which motion was refused on the authority of Hind v. 
Whitmore, 2 K. & J. 458. An appeal from the order of the 
referee was dismissed by my brother Dubuc, on the grounds that 
the first suit had not been decided upon the merits, and the
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second suit is not vexatious. The defendants, the Bank, have 
now appealed to the full court.
is noll!tjUd8e eTiSedu * distirelion Ul ^»»ing the appeal 
r t0 an aPP'a!10 th« **“ court. Cobbelt v. Warnlr, L.

a motion to stay proceeding» that the first 
not decided upon the merit». I„ PUkett v. L Ves •

7°2. the bdl in the first »nit tra» dismissed by defaldt, yet pro8
thafT m thC 'eTd/Uit WCre e,ayed- ulthough counsel urged 

no case was to be found for such an order, except Halbrook
8 c" Ca“ th* di8mi,8al had be=n on the merits

for wanf'7 V' ’ 5 S,m' a bil» huving been dismissed 
or want of prosecutton, a second suit was stayed until the costs 

of the former suit were paid. Altm v. Horden, 5 Beav 62, 
a"d L°”g V' ’3 Jur. -09., were both case» in which thé

an end by abatement without the merits being
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of law weremore unwiHing to interfere than courts of equity 
The latter took the v.ew that proceedings in a second suit, untd
r’n T,, * former one were Paid, were prima facit vexatious 
Indeed, V.C. Kmght Bruce, said in Longv. Storie, 13 J„r. , '
that.t was grossly unjust to allow a party to go on wfth a second 
suit before he had pa.d the costs of the first. The only question 

to have been whether the second suit was for »ubstantially 
yef,Sa™e °.bject. ,In £rnttl v' Partridgc, 8 L. T. N. S. 762 

.C. Wood said the rule was well established, that 
shou d be allowed to vex another with a'second suit until he 
should have pa.d the costs of a former suit for the same obiect 
In such cases n Budge v. Budge, .2 Beav. 385; CasJ/t y 
Murray, 0 Ont. Pr. 192; Lutat v. Cruickshank, 13 Ont Pr „ . 
and s/ewift v. Jackton, 3 Man. R. 568, the court refused to slav 
proceedings, but it did so because the second suit was not for the 
same matter, nor »ubstantially the same as the first.
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That there is new matter in the second suit, that the relief 
sought is not exactly the same, or that the parties are not identical 
in both snits, is no ground for refusing to stay proceedings. In 
Long v. Storie, 1,3 Jur. 1091, there were additional defendants 
nd only part of the relief sought in the first suit was prayed, but 

the Vice Chancellor said, “ it is nothing to say that there is in 
the new bill some matter which is wholly different, for there is, 
to a great extent, the same relief prayed. ’ ’ In Altree v. Horndern,
5 Beav. 623, a bill was filed by two plaintiffs, and after answer 
motion to amend was refused. Both plaintiffs died and the 
cutors of the last surviving plaintiff, instead of reviving the suit, 
filed a new bill. The M. R. speaking of the new bill said, “ I 

only treat it as such a bill as rnight have resulted from 
amendment of the original bill, for the transaction, in respect of 
which the relief is sought by the second bill is precisely tbe same, 
and although there are other specific portions of relief which are 
sought by it, yet generally speaking, the relief is of the same 
sort, as that asked by the first bill,” and again, “I think there is 
in this court, sufficient jurisdiction to say, that these plaintiffs 
shall not be at liberty to prosecute this suit; founded as it is upon 
the former suit, and seeking, though not precisely the same relief, 
yet relief founded on the same transaction, without first relieving 
the defendants from the costs which have been incurred in the 

former suit.”
' The main question seems to be, as it was put in Budge v. 
Budge, 12 Beav. 385, could the bill in the second suit have been 
produced by a fair amendment of the first ? Here the plaintiff 
had in the first suit leave to amend so soon as the order for the 
appointment of a next friend was complied with. Under the 
amendments she then had leave to make, and it does not appear 
that the order to amend was strictly limited to the amendments, 
a draft of which was produced, she could have had substantially 
the relief sought ,by the second bill, except perhaps as to the 
relief sought against Brown personally. It seems to me, doubt- 
ful, if she can have that relief even in the second suit, but the 
making additional parties and praying further or somewhat dif
ferent relief, does not seem to affect the question. lhe second 
suit here is like that in Altree v. Horndern, one seeking, though 

1 not precisely the same relief, yet “ relief founded on the same 
transaction.” The transaction in respect of which the plaintiff
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:‘2V° b,rntitkd 10 relief- is Cxactly the «« i” both sui
though in the second it is presented in a different light.

Jr W.hcre tbe relief sou6ht i" the second proceeding could 
not have been obta.ned in the first, proceedings have sometifnes

' haTnn obt * ^ SmM’ 12 Beav' '54. the plaintiffhavmg Obtamed an order on petition, under which he was advised
„dCm H ”t ,"" 3,1 thC hesought, abandoned the order 

bl“• Th,e M' R' considered the piaintiff liad been 
pag.b y dV,Sed' yet he stayed Proceedings until the costs

saidbvVr w‘hiH ' t1"'’ C°Uld kad mC t0 h0ld that the ™>e. 
s not stnun^004 ‘\ 'V-ParMdge’t0 be «“ eslablished,

lu , , , ?rCC’ WherC thC SCCOnd suit is one seeking relieffirsT. antia y ‘he Same’ foUnded uPon the »ame transaction as the

witThh™LaPPe:' mUSt’ theref0re’ in "*y ”Pinion, beallowed 
with costs of this rehearmg, and an order made staying proreed-
‘"t “ ,th,S SUlt untd the costs of ‘he former suit are paid. There
chanlbers "° °f aPPCal fr0m the re,eree to the judge in
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/ing Killam, J. It is clear that there is a general rule that a 

defendant shall not be vexed with a second suit to the same effect 
as a former one in which the plaintiff has failed without payment 
o the costs of the first suit. The referee dismissed the application 
011 the ground that this rule did not apply i„ the case df a married 
woman plaintiff, following Hind v. Whitmort, 2 K & 1 ..o 
n this he probably acted wisely. Thafca.se, however, cannot 

be consiäeredasmi ituthority binding upon us on a rehearing. 
The learned Vice Chancellor did not asume to decide that there 
muclT eStabhshcd practice, but merely refused, apparently without 
much consideration, to make a precedent where 
It is clear from the
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decision.m the latter case turned to some extern upon the rule 
Of the Judicature Acts respecting suits by married women; but as 
no good reason has been suggested, apart from that rule, for 
making a distinction between married women and other suitors 

feel that none should be made. It appeare to me that in this

the rem
)ubt- 
t the

dif-
cond
ough
same
intiff

■

.

I

I
■

B S



i6o VOL. VI.MANITOBA LAW REPORTS. l8$(
particular the of establishing the propriety of such a dis- 
tinction is on the party who asserts it.

But the learned judge who heard the appeal from the referee 
passed over that point and rested^his decision upon what may be 
considered as the merits of the application itself. Hc put it 
on the two grounds, that the first suit was not decided upon its 
merits, and that the second suit was not vexatious.

Now it is clear that the fact that the first suit was not determinegl 
upon its merits is not necessarily an answer to the application. 
In Ernest v. Partridge, 8 L. T. N. S. 762, the first suit was against 
some only of the defendants in the second suit and it was dismissed 
on a demurrer for multifariousness, and in Altree v. Hordern, 5 
Beav. 623, the plaintiffs in the first suit having died, the personal 
representatives of the survivor began a second instead of reviving 
the first. Undoubtedly, however, the circumstances of the dismis
sal of the first suit ®r which could reasonably lead the plaintiff to 
its abane^jnment and the substitution of the second, are matters 
to be considered in determining whether the plaintiffs couduct is 
to be considered as vexatious. If it were the case, as Mr. Kennedy 
contends, that the first suXcame to an end through a mistake 
common to the legal profession respecting the proper mode of 
conducting a suit by a married woman, it might well be held 
that no order should be made staying this suit until the costs of 
the former should be paid. But we find that full opportunity 
was given the plaintiff to remove the obstacle to proceeding with 
that suit, and that she was just as much at liberty to continue it 
by appointing a next friend, as she has been to institute the 
present. She had begun the suit in the form and with such 
allegations and request for relief in her bill as she had chosen. 
She had obtained an answer on some admissions in which, 
according to Mr. Kennedy’s argument, she now relies. She had 
obtained an order to amend the bill so as to place her claim to 
relief on the ground she chose. It may be true that the defendaitt 
could have taken the objection before answering the bill and before 
the amendments were allowed, but the reasonableness of the 
plaintiffs conduct ought to be judged by the position in'which 
the parties were when the course was adopted of allowing the 
first suit to be dismissed and substituting a second. It certainly 
does seem stränge that the costs of the first suit should have run 
up to so large a Sum, but we must now presume that all circum-

stanc 
any ( 
very 
subst 
accor 
Both 
the al 
that t 
aäti t( 
the pr 
bedut 
has re; 
claims 
as obti 
amend 
falsi ty, 
amend 
be unr 
operati 
the pre 
against 
ing tha 
of the 
that so 
merely 
to get t 
putting 
put tfife 
with the 
without 

In ni) 
just i fy tl 
the matt

The o 
reversed, 
stayed ui 
As, howe 
a single j 
costs shoi 
but the re

■

BS
I

=5

@
S6

äB



.. VI. i88y. McMICKEN V. TM!ONTARIO BANK.
161

dis-
anycosteandTnfi" .“ta..*CC0UM were 80 «*» both in awarding 
verv little m h ,X'"u hC amount t0 be allowed. I shall add
substantial identiiy of' the'‘t öid rcsPectih8 the

oentitj ol the two suits. Even takintr the

MSmms
esesheff-
put tfife Bank to a defence of the 
with the new one against BroWn,- 
without this addition.

feree 
y be 
it it 
i its

j

ined 
:ion. 
linst 
issed 
#> 5 
onal 
ving

iffto 
tters 
ict is 
ledy 
take 
e of 
held 
:s of 
inity 
with 
le it

m

ground

the against the Bank. To 
original claim in connection 

is quite as vexatious as to do so
such
>sen.
lich,
: had 
n to 
daiit 
efore 

the 
hich 
\ the 
linly
SiS£As, however, the referee only followed Hitni v Wk; ° P, dL' 
a single judge niight well have felt bof d by UhiXtW 

costs should be allowed of the original appeal from h, r ° 
but the motion being afterward contested mainly on it, me7“,’,

run
cum-

• j



:e

IÖ2 VOL. VI.MANITOBA LAW REPORTS. iB8g,
the Bank should. have costs of the rehearing, but those oi the 
original application to tfte referee will be costs in the causc, 

Bain, J.—I agree that the appeal should be allowed, and an 
order made staying proceedings in this suit until the costs of the 
former suit shall have been paid. The rule is clearly estab- 
lishedthat if a suit is dismissed with costs, the same plaintiff can- 
not proceed in another suit against the same defendant for the 
same objects, until the costs of the-first suit have been paid. The 
rule is a reasonable and wholesome one, and should be applied, 
I think, in all cases thal come with in it. Since the decision of 
the Court of Appeal in Re Payne, 23 Ch. D. 288, there can be 
no doubt but that it is competent for the court to apply the rule 
in the case when a married woman sues by her next friend as well 
as in ordinary cases. The present suit is founded on identically 
the same transactions as was the former one, and the objects of 
the two suits are identicäl. Adopting the expression used by 
Lindley, L.J., in ^Martin v. EarlBeauchamp, 25 Ch. D. p. 15, 
this suit “ is really and substantially a second action for the same 
matter.” and it must, I think, be held to be vexatious, and within 

the rule.
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THE CONFEDERATION LIFE ASSOC’N v. MOORE.

1 Iflj I V

(In Equity.)

Will, construction of.—Estate.—Application of rents upon mort’ 
gage.—Improvements under mistake of title.

A testator appointed executors “ directing my said executors to pay all my 
just debts and funeral expenses and the legacies hereinafter given out of my 
estate.” In a subsequent part of the will it was provided that “ after paylng 
off my said debts and funeral expenses I give and bequeath to my daughter 
M. the sum of I5000 to be paid to her at the age of 21 years by my executori
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{Sist May, 1889.)

Tavlor C. J. The bill in this case is filed to foreclose a 
mortgage made by the defendant Emma Moore, then Emma 
Beall to the plaintiffs.

The land was owned by one William Beall, subject to a mortgage 
created by him in favor of the plaintiffs. He died in May 1882, 
having made his will by which he appointed his widow, now Mrs. 
Moore and William Pearson executrix and executor. He thereby 
directed payment of his debts and personal expenses, gave his 
daughter, the infant defendant May Winnifred Hodgson Beall, 
a legacy of $5000, payable to her when twenty-one, directed her 
maintenance until she should attain that. age, and gave all his 
real and personal estate to his widow. The will was duly proved 
by the executor and executrix, but the latter took the active 
management of the estate, even during the life of Pearson. He 
died in September, 1883.

In September 1882, Mrs. Moore made the mortgage now in 
question, securing payment of $2000 in four equal annual in- 
stalments, with interestat nine per cent> There is no dispute 
as to the money having been advanced or as to default in the 
repayment. The only question calling for decision is, whether under 
the terms of the will, the legacy to the infant, and the provision 
for her maintenance, are charges upon the land in priority to 
the mortgage now sued upon ? It is not necessary to consider 
the question which has been discussed in so many cases whether 
there being a direction for the payment of debts, the plaintiffs 
were or were not liable to see to the application of the möney. 
At the opening of the case counsel for the plaintiffs made the ad- 
mission that one Yeomans was the agent of the plaintiff company 
and knew that the money was being borrowed for the purpose of 
building the centre double house on the premises.

By the will the testator, in the first sentence, appoints his widow 
and Pearspn executrix and executor “ directing my said executors 
to pay all my just debts and funeral expenses and the legacies 
hereinafter given out of my estate.” He does not simply direct 
them to* be paid by his executors, a direction which has in many 
cases been held to indicate that payment is to be made out of 
the personal estate, as that is the estate which comes to the hands 
of the executors. The d^jpction is to pay them “out of my 
estate.” He does not say out of what estate. But looking at
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said debts and funeral expenses, I give and bequeath to my 
daughteivMary Winnifred Hodgson Beall the sum of $5000 to

VOL. vi. 1889.
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be paid to her at the age of tw^nto-one years by my executors, 
and I give to my wife all my reajestate whatsoeverand whereso-
ever and all my chattels and household furniture witli the excep
tion of paying the above named legacy.” The plaintiflfs desire 
to read that as two separate gifts, first one of the real estate, and 
then as something distinct, the chattels and household furniture 
with the exception. of paying thereout the legacy. That seems 
to me a very forced construction to put upon the sentence. The 
gift is one of the realty and the personalty, and the exception of 
paying the legacy must reläte back to the whole subject matter 
of the gift. That, on careful consi<Jeration, seems to me the 
more sensible and the ordinary way pf reading the passage. It 
is true that there the legacy is to be paid by the executors, nothing 
more being said. ,But the testator had already, when directing 
generally the payment of debts and legacies by the executors 
indicated the source from which they were to make the payment 
“ out of my estate.” Then the gift to the widow is a residuary 
devise 6f realty and personalty in one mass* she being also an 
éxecutrix and so the case falls within Re Brooke, Brooke v. 
Rooke, 3 Ch. D. 630, and cases of that class, in which the real 
estate has been held charged with legacies.

The plaintiflfs, however, contend that even if the legacy and 
maintenance are prior charges, they 'should be given priority 
over them to the extent of. theii* advances, or to the extent 
that the property has thereby been improved, because their money 
has been useä to render the property productive by puttirtg build- 
ings upon it, and so a fund out pf which the infant can be and 
has been maintained, prövided. Or, as it was put by Mr. 
Dawson, had an apphcation been made in 1882 to the court, for 
leave to borrow this money for improving the property, the loan 
would have been sanctioned, and the plaintiflfs should now be 
put in the same position as if authority to borrow the money had 
thén been given. I do not think the matter can now be dealt 
with in that light, but even if it could, I cannot conceive that 
the court would in 1882 have given authority to borrow the 
money. There was no need then for any such expenditure of 
money in improving the property. Look at the position then. 
The infant was when the testator died, thirteen months old, not
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allowing liens for improvements made under a mistake of title, 
but was there any such thing here? The widow, the mortgagor, 
owns the land, and the plaintiffs advanced her money to improve 
her estate, which. she spent in doing so. It is true her estate was 
encumbered with a charge of which they had notice, but which 
they chose to disregard. How is there any mistake of title there. 
Suppose a man owning an equity of redemption proposed to bor- 

money-Tor building purposes, and the lender applied to, 
assuming that the existing mortgage was barred by the Statute of 
Limitations, or for some other reason was void and could not be

row

enforced, lent the money, and suppose the mortgagee afterwards 
proving an acknowledgment, which would take the case out of 
the statute, proceeded to enforce his claim, I do not see how the 
court could ever give the second mortgage priority over the first 
on the ground of mistake of title. Yet the second mortgagee 
would have as gootj reason to make that claim as the plaintiffs 
have here. They advanced the money to the widow, the 
of the land, and they have the security of her estate and interest 
in the land, the security upon which they advanced it.

owner

I can see no reason for giving the plaintiffs a decree permitting 
them to remove the centre double house from off the land. It 
was, when put there, intended to be affixed to the freehold, and 
that is what must govern, not the question of,whether it is capable 
of being removed or not.

I do not think it is necessary to consider the question so fiilly 
argued as to whether the mortgage should have been executed 
by the two executors or not. It, as it stands, is a good mortgage 
of Mrs. Moore’s estate in the lands, and that is all the plaintiffs 
can claim under it.
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There must be a decree declaring, that the legacy to the infant 
and the provision for her education and maintenance are a charge 
upon the land in question, in priority to the mortgage from the 
defendant Mrs. Moore to the plaintiffs dated ist Sept., 1882, 
directing an account of theamount due on that mortgage, limiting 
a time for payment by her, and in default for foreclosure of her 
estate in the land. It may provide also for immediate payment by 
her of the amomtf due, The plaintiffs ask that althotigh they
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? 1889.The declaration contained several counts for non-delivery by 

the defendants of certain goods given to t hem to be carried.
The iyth plea justified the detention because of non-paynient 

of tolls.
The i8th and igth pleas alleged that the grievance complained 

of xvas damage or injury sustained by reason of the railway, and 
that the action xvas not comménced within one year.

The 23rd, 241!), 251)1 and 261)1 alleged in varying forms that 
prior to delivery of the goods for carriage, tliey had become for- 
feited to the crown for non-payment of customs dues.

To the 171)1 plea the plaintiff replied that she was ready and 
willing and within a reasonable time offered to pay the tolls to 
the defendants an$ then requested the defendants to deliver the 
goods to her, but the defendants then and for a long and unrea- 
sonable time neglected and refused to deliver the said goods to 
the plaintiff and thereby discharged the plaintiff from tendering 
the tolls.

Demurrer to all the above pleas except the iyth and to the 
replication to that plea.

R. Cassidy and B. E. Chaftey, for plaintiff, upon the main 
point, cited the following cases:—May v. Ont. and Quebec Ry. 
Co., 10 Ont. R. 70; McCallum v. G. T. R., 31 U. C. Q. B. 
527 ; Palmer v. Grand Junction Ry., 4 M. & W. 766; Carpne 
v. London år Brighton Ry. Co., 5 Q. B. 757; Garton v. 
G. W. R., E. B. & E. 846; Kelly v. Ottawa Street 
Ry. Co., 3 Ont. App. R. 616; Anger v. Ontario, Sirncoe, 
år c., Ry. Co., 9 U. C. C. P. 164; Browne v. Brockville Ry. 
Co., 20 U. C. Q. B. 202; Jefferies v. G. IV. R., 5 E. & B. 801, 
Defendants cannot set up jus tertii, Parsons on Contracts, vol. 2, 
p. 217, n, x. ; Thorne v. Tilbury, 3 H. & N. 534; Atkinson v. 
Marshall, 12 I,. J. N. S. Ex. 117 ; Gosling v. Bit n/e, 7 Bing. 
339 ; Holl v. Griffin, 10 Bing. 246; Kieran v. Sandats, 6 A. 
& E. 515.

J. A. M. Aikins, Q. C., and IV. H. Culver, for defendants, 
upon the main point cited, Bullen år Leake, 799 ; Chitty 
Pleading, vol. 2, p. 26, n. ; Blagrave v. Bristol fVa/er Works 
Co., 1 H. & N. 369; Roberts v. G. W. R., 13 U. C. Q. B. 615; 
Co,nger\. G. T. R., 13 Ont. R. 160; Customs Act, Rev. Stat. 
Con. c. 32, s. 35, 36, 47, 118, 161, 167, 192, 196, 197, 200, 204,
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a°5, a'2, 233, read s. 118 with 192. As to jus tertii, Shtridan 
\ "" %uay C° ' 4 c. B, N. S. 648, 650, n. ; Cheesman v. 
f*""’ 6 Ex' 345. n.; .Sm/V/i v. Mawhood, 14 M. & W. 461 • 
Ma'K V; L' R' 8 y- »■ *08; Hooper v. 5
Man. R. 65 j WAV» v. 5 T. R. Addison on
Contraas, 1162. As to replicatlon, Lake v. .ft&ar, 11O.C.

■ 178 ; v- *3 u. C. C, P, 5.7 ; Kendal v.
rT v 2‘ U' Cl Q' a 5«5- Replicatlon a departure, 
Coultharrt v. Royal Lm. Co., 39 U. C. Q. B. 409.

t

i
i

t

i (fBVi April, 1889.)
Killam, J.-The eighteenlh and nineteenth pleas are pleaded 

w.th a yiew to take advantagc of the 287H1 sectlon of the Gene. 
ral Radway Act of Canada, 5, Vic, c. 29, which provides that

All actions or snits for mdemnity for any damages or injury 
sustamed by reason of the railway, shall be-commencéd within 
one year next after the t i me wlien such supposed darnage is 
tained, or if there iwa continualion of darnage, within one year 
next after the domg or committing of such darnage ceases, and 
not afterwards; and the defendants inay plead the 
and give this Act and the special Act and the special 
eyidence in any trial to be had thereupon, and may prove that 
the same was done m pursuance of and by the authority of this 
Act or of the special Act.”

A similar clause appeared in the early railway Acts of the Pro- 
vince of Canada, and has been found in the various General 
Railway Acts of the Dominion. Botlt before and since Confed- 
eration there liave been a number of decisions 
in the Courts of Upper Canada or Ontario.

But, first, I wish to say with refercnce to two cases upon the 
hm.tat.on clause m so,ne of the Engli,h Railway Acts, upon 
which the plaintiff s counsel to some extern relies, Palmer v The 
Grand Junction Railway Co., 4 M. & W. 749, and Carpu 
The London år Brtghton Ry. Co., 5 Q. B. 747, that they do not 
appear to determine absolutely that if this plea followed the 
wording of the English Acts it would in a similar action in 
England, necessarily be bad upon demurrpr. The latter case 
appears to tum upon the nature of the accident causing the iniurv 
and the language ofParke, B„ in the former, i, to some exieiu 
ambiguous. This bemg so and the wording being different I 
think that we can say of them only that they point out, withöut
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wholly turning upori, the distinction which has been made in the 
Ontario cases.

In Roberts v. Tjie Great Western Ry. Co., 13 U. C. Q. B. 615 ; 
where the plaintiff sued the defendant company as a carrier of pas- 
sengers for the negligent running of the train on which the plain
tiff was travelling whereby the car in which he was, was thrown 
from the track and he was injured, a plea that the actiqn was not 

. brought within six months from the date of the plaintiff’s sus- 
taining the injury, under a clause of the defendanVs special Act 
differing from that now in question, only in fixing the period of 
limitation at six months, was held bad on demurrer. Robinson 
C.J., then said, “ We are ali of opinion that the ioth section of 
16 Vic. c. 99, does not apply to an action of this nature, but 
ortly to actiöns for damages occasioned by the company in the 
exercise of the powers given or assumed by them to be given for 
enäbling them to cdnstruct and maintain" their railway. This is 
an action charging them with negligence in the conduct of a 
description of business that any individual might be en gaged in 
without requiring the aid of legislative Acts enäbling them to 
take or use the property of others against their will.”

In Auger v. The Ontario, Sitncoe and Huron Ry. Co., 9 U. 
C. C. P. T69, Richards, J., said, “ There is no doubt the courts 
have held repeatedly that the limitation clauses do not apply 
where the companies are carrying on the business of common 
carriers even in those cases where they are permitted by their 
Act of Incorporation to use locomotives, &c., for the conveyance 
of passengers and goods, and to charge for such conveyance, but 
the liability ar ises in those cases from the breach of contract aris- 
ing from their implied undertaking to carry safely and to take 
proper care of the goods, &c. The same principle does not 
apply in t hese cases; the right of the plaintiff does not rest in 

contract, but is strictly an action of tort against the
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any way on
defendants ior an allcged wrong done by them in exercising the 
powers conferred upon them by the Act.” The action in that 

for the killing of the plaintiff’s cattle which had strayed 
upon the line of the railway.

In Kelly v. The Ottawa Street Ry. Co., 3 Ont. App. R. 616, 
-Burton, J. referring to the remarks of Robinson, C.J. in Roberts 
v. G. W. R. Co., which I have already quoted, said, “ This 
appears to me to be a correct exposition of the law.”

case was

■
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jury sustained 
It is brought for indemnity for the 

contracts set out in those counts. It may be that 
something tliat happened by reason of the railway which 

caused those breaches ofcontract, bnt the damage o TnlL ti u

:::a,,,ed ,was susiai"«d ** ^ which*. b0uJ/y h such contracts absolutely
through certain events.

in-
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lOt
us-
Lct

under
except in case of loss happeningof

on
This view has beenof Of h* , r8 rvery clearly put by Mr- Justice Wetmore 

Of the High Court of Justice of the Nortli West Territories in 
the case of Walters v. C. P. K. Co.,1 N W T R V, hT
|'Thedefendant'sobliga,iollorcon,rac,aSac0mmonJarrieru2Is

. ted by some special agreement with the plaintiffs or by son" 
notice, condmon or declaration which they raight lawfuily make or
fhe^ct^f alfh de,’ver the 8oods aii risks, saveohjy 
the act of God or the Queen’s enemies. In that case they were 
the insurers of the goods, and if they failed to deliver they would 
have committed a breach of their contract and would be liable 
herefor, and that whether such failure was brought about by 

their own neghgence or wrongfui act in managing their railway 
or otherwise, or by the negligence or wrongfui act of another 
person, or by accident. A suit instituted to recover for such a 
breach would not, in my opinion, be a suit instituted for indem
nity for any damage or injury sustained by reason of the railway '

-—st
lins rnay seem in some respects a narrow view to take of the 

question, and to be redticmg it to a question of the form ofaction 
ut it is not really so. The same reasoni,ig would be equally 

apphcable if the form of the declaration were in tort. IndeedX 
u, the case last referred to the distinction in form was not invol 
ved as in the North West Territories there is not a common law 
declaration used, hut a statement of claim setting forth the facts 

under the English Judicature Act.
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♦ upon this subject, the use of language upon which tliis distinction
same clause 
e pro^r to 
, Burton^

can so clearly be made, and the repetition of the : 
without change in successive statutes, it seems to me 
follow the opinions of Robinson, C.J., Richards, J. 
and Wetmore, J. upon this point. If the legislature had intended 
that this distinction should not be taken, one would expect under 
the circumstances that this intention should be show» by clear 
words. The enactment is one which is in restraint of the ordin-
ary right of actlon and must be strictly construed, and I do not 
feel warranted in considering its operation to be extended beyond 
what the words necéssarily call for.

I do not find it necessary, then, to en ter upon a consideration 
of the other Ontario cases, or the argument based 011 the latter 
part of the section to which Wilson, C.J., referred in May v. 
The Ontario b* Quebec Ry. Co., 10 Ont. R. 70. This argument 
would strengtheri very much the opinion I have formed, but as 
it would seem to tend to even a narrowér construction of the 
clause than is necessary for the present case, and as my opinion 
would for present purposes be the same if the latter portion of 
the clause were not there, I do not base my decision upon it.

For the purposes of the other pleas demurred to, I have looked 
carefully through the Customs Act and, particularly through the 
sections to which I have been referred by the defendant’s counsel. 
I am unable to find anything in the Act which can make the 
contracts of carriage and of bailment on which the first twelve 
counts are based illegal. The pleas do not show that these con
tracts were in any way made for the purpose of assisting in the 
violation of the Act. At the most they could only be taken as 
showing that, before the deli very to the defendant as carrier or 
bailee, the goods had been forfeited and had become the property 
of the Crown. The pleas can then be looked upon merely ää 
setting up the jus tertii, without showing that the goods have 
been claimed or taken by the Crown or that the defendant with- 
holds them by authority of the Crown. In this respect I can 
find no difference in the position of the defendant in the circum- 
stance that the proper ty is said to be in the Crown rather than in 
any other third party.

Then, as to the counts in detinue and trespass, eveti if the 
pleas be sufficient to show a general property in the Crown, they 
are not sufficient to negative a special property or a right which
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All of the demurrers must be allowed.
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it. McMICKEN v. THE ONTARIO HANK.

Security for costs.—Paymcnt into Court.
I lie referee having made an order that security for cost. ah«,u k. i

“1,1 acrordan« "ith the usual pradice of thi, Court ” 8 "
ptain,iff’in licu' °r ^ ^ w

A motion was made belore the referee on behalf of the defend
shoS|ri0|ran0rder !ttayi"8 proceedin«5 until » »ew next friend 
hould be appotnted, or security for costs given. In support of

II m0t,°" ,he defa’d""ts intended to examina the next fde" d 
Utereupon a not.ee was served by the plaintiff's solicitor», that

So far as security for costs is required from the next friend th» 
p aintiff does not intend to oppose your motion for Wednesdav 
“ consequently the next friend will not attend for *

Upon the return of the motion the referee made an order that 
all proceedtngs be stayed until the next friend was changed and 
a new next fnend a person of substance appointed in hif pl«’
‘ or secunty for costs be given by said plaintiff or er nL,’ 
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to the plaintiff to pay $200 into court to the credit of this cause 
in lieu of giving such security.” Against this order the defend- 
ants appealed so far as it gives leave to pay into court $200.

C. IV. Bradshaw, for the appellants.
W. H. Culver, for the plaintiff.

Australian Stea/nship Co. v. Fleming, 4 K. & J. 407 ; Cliffe 
v. Wilkinson, 4 Sim. 122 ; Republic of Costa Rica v. Erlangcv, 
3 Ch. D. 62 ; Atkins v. Cook, 3 Jur. N. S. 283 ; Pa/tington v. 
Reynolds, 6 W. R. 307 ; Drinan v. Mannix, 3 Dr. & W, i6r ; 
Gen. Ord. 312 were referred to.

Statute
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in form t 
look fot 
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The pii 
a certiftei
IhfltO, w 
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(81A Februnry, /88g.)
Tavlor, C.jA—The practice in England requires security for 

costs to be giysrn by bond for ^100, but since, at all eventft, 
Cliffe v. Wilkinson, 4 Sim. 122, a plaintiff majp obtain an order 
allowing him to pay into court ^120 instead of giving a bond,
In Ontario the practice for many years has required a bond for 
$400, or the payment into court of the same sum. Here the.Satne 
practice has obtained on the equity side of the court, a^f^ugh I . 
believe on the common law side payment into court of $200 haft 1 
been considered sufficient in an ordinary suit.

It is sought to uphold the referee’s order here because Gen.,
Ord. 312 says, the.penal sum to be inserted in the bond is to be 
fixed upon the application for security by the judge, referee or 
master who makes the order. Under this it is claimed tlte referee 
had a diseretion in fixing the amount. But did not he exercise 
his diseretion when he required the security to be given, " in 
accordance with the practice of this cotirt.” 'Vhat required a I 
bond for $400 and I know of no.practice which allows the alter- 
native of payment into court of a smaller sum. In England I
when instead of'giving a bond, money is paid into court, an I
inereased amount has to be paid to cover the costs of the motion I
för payment in the even t of costs being awarded against the I
plaintiff. The referee has, in my opinion, no diseretion after 1
requiring the security to be by bond of $400,* which is what this j
order requires in the first instance, to give an alternative with a 1

‘ lesser amount. 1
I allow the appeal, but as the referee was misled by the com- 1 

mon law practice, I make the costs costs in the cause. 1
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WATEROUS v. ORRIS.
(In'Equity.)

Statute of Praudt. —Parol trust. Renewal ofJi. fa.—Certificate 
ofjudgment.—Informalities.

.C, owned.land subject lo mortgages. For the 
agaffilt Home accommodation cndorsemenls she
t ™wZ7l7',U !CCl,r'/aymCn‘ <* *3.5=0. The.fi,s, morlgagee 

a e^»«t!fi!£!.ttejU1f8'nenl ’eainSl C- Ut’°n 'ands, and<:: z , r ? t red,:and ,iw=“> i« *«= =1^,*

HM, I. Thtithe agrcemenl being verbal, the Statnle of Frauds
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*' ^n?,rJ 10 rbe f0m' il hav*=E been tested ,7,h 
August, .885, «nd renewed more than 30 daya before its espimtion.

3. T/tat the certificate of judgment was invalid. The judgment was 
recovered by Thomas Honston and William S. Foster, trading as 

o„«on Foster & Co„ for t,,278.60, whereasthe certfcete wasofa 
Judgment recovered hy Thomas Huslin and William S. Fisher trad 
Ing as Huslin, Fisher & Co., for Jt.188.70.

"■Jf' HoW‘“' <?' C'"and 4 F- Mc Phillips, for plaintiff, cited the followmg cases ■-Haighi Kaye, I,. R. 7 Ch. 469; 
v Dawers, \ Q, H. n,29t-;4,™« v. /%/,«, L. R. 9 Eq. 475 • 
Paviet V. OZ», 33 Beav. 540; Mundel v. Tinkis, 6 Ont R 625 ;
ft«2 r V'&J' ,6; a'v*" v. o»,, ,d.5&
Lr/- v i=9 Mass. 130; Browne 011 Sta-
tute of Frautle, 95, 08; Harper v. Culbert, 5 Ont. R. 160.

f f™"'' M-C., and ^ Afatsfrwr, for defcndant Orris, 
Ulcd the following cases v. /«„, 3 Anstr. 65,; AWr

8 '52’ 153 1 Iio,mt“t's Rules år CWerr, 45 • 
R. 8. Ont. 1887, c. .*4, «. 4, c. 64; Brewmngf Rya„, 4 Man’ 
R.486; Fisher on Mortgages, i3; Zmm v.
4*ii Z«r<r/W/ V, Baby, 10 Gr. 358; Reg.
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K. 297 ; Beaty v. Fowler, 10 U. C. Q. B. 382 ; David son v. 
Campbell, 5 Man. R. 250; Macdonahl v. Fonseca, 3 Man. 413; 
Va makor t v. Smith, 4 Man. R. 421.

//. J/. Hon>éllx Q. C., in reply cited : -Howcll v. Mc Far/and, 
2 Ont. App. R. 31 Gon Stat. U. C., c. 45, s. 10 ; Macdotiald v. 
McLean, 16 Gr. 665.

took th- 
to the I 

I for forei 
the allej 
to secur 
Camero 
mortgag 
redeem 
ure, shoi 
of the la 
claim on 
being ma 
final ord t 
Co., that 
gives a v< 
the plaint 

• It seeir 
From the 
inee of M 
his. It is 
veyance, i 
that Orris 
money ad' 
said lands 
It submits, 
trustee for 
prayer is, tl 
hold the lai 
Mary Rosa 
seems to n 
through the 
Orris to evi 
held merely 
enforce this 
seeks to do 
in the same 
judgment de 
rights in this 
herseif have. 

Then the <

[ytti June, 188g.)

Tavlor, C.J.—On the igth of August, 1885, Thomas Houston 
and William S. Foster, merchants in Toronto, Ontario, trading as 
Houston, Foster & Co., recovered a judgment in the Court of 
QueeiVs Hench for Manitoba, against the defendant Mary Rosalie 
Cameron, trading in Winnipeg as J. R. Cameron 5: Co., for 
$1,278.60 damages and costs. and a writ of fieri facias, against 
lands dated 171b August, 1885, was on the same day placed in 
the sheriffs hands, which writ was renewed on the 5th of July, 
1887. On the '291b March, 1886, the partnership between 
Houston & Foster was dissolved, the latter assigning his interest 
in the assets to Houston, who then carried on Business as Thomas 
Houston & Co. until 281b March, 1887, when he executed an 
assignment for the benefit of ereditors to one Clarkson. On 301b 
April, 1887, the judgment was assigned to the plaintiff, the assign
ment being expressed to be made between Thomas Houston and 
William S. Foster, trading together as Houston Foster & Co. of 
the first part, and Frederick L. Waterous of the second part. It 
is under seal and executed thus, “ Thomas Houston & Co. suc- 
cessors to Houston, Foster & Co. by E. R. C. Clarkson, trustee ” 
On the aoth of June, 1887, a certificate of the judgment 
registered in the Registry Office for the City of Winnipeg. On 
the ioth of August, 1885, Mary Rosalie Cameron then the owner 
or apparent owner of the land now in question, executed a con- 
veyance of it to one George Heenan, which was registered on i2th 
August. This deed was wholly voluntary and without considera- 
tion, and from the evidence of Ashbaugh, who was her solicitor, 
it was executed to protect the property from ereditors, and it is 
doubtful if the grantee ever heard of its existence. Leaving this 
deed out of consideration, Mary Rosalie Cameron was owner of 
the land subject to two mortgages to a Loan Co., and one (0 

, Duncan MacArthur made in May, 1883. In September, 1883, 
she made a mortgage to the defendant Orris for $3,500. He.was 
then and is still resident in Ontario, but his son living in Winnipeg,
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to me fatal to the plaintifTs success. The judgment was one for 
$1,278.60 recovered by Thomas Houston and William S. Foster, 
trading as Houston, Foster & Co. The certificate registered is 
of a judgment recovered by Thomas Hustin and William S. 
Fisher, trading as Hustin, Fisher & Co. for $1,188,70. Under, 
such cases as Sa/e v. Crompton, 2 Str. 1209 ; McDonald v. 

f Rodgtr, 9 Gr. 75 ; Vanwhort v. Smith, 4 Man. R. 421, the regis- 
tration cannot be held efifectual. The fi. fa. ngainst lands was 
not properly renewed. It was dated and tested on 17th August, 
1885, so under sectio.n 103 of The Administration of Jiistice Act 
it would expire on the i6th of August, 1887, but that section says 
such a writ “may within thirty days before its expiration . . .

Beaty v. Foyj/er, 10 U. C. Q. ti. 382, the

I

A t torn
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He appe 
He recei 
of his bi! 
procurinj 
out. Th 
Ileld, 1.

be renewed,” &c. 
construction of somewhat similar words in the Ontario Chattel
Mortgage Act was considered. That Act 12 Vic. c. 74, provided 
that a chattel morlghge should cease to be valid after the expira
tion of one year from the filing, “ unless within thirty days next 
preceding the expiration of the said term of one year,” a true copy . 
should be again filed. The court held that where the year expired 
on the 24th of February, filing a copy forty seven days before, on 
the pth of January, was not a compliance witti the statute. In 
Shipman v. Grant, 12 U. C. C. P. 395, the question was as to a 
proviso in a lease for notice of renewal “ within three months pre- 
vious to the pth day of March next.” It was contended on the 
one side, that the notice must be given not less than three months 
before the day, and on the other, that it might be given on any 
day which fell within three months of the pth of March. The 
court held that a notice given between the pth of December and 
the pth of March following was sufficient.' Dräper, C.J., after 
remarking that he could not distinguish this from Bcaty v. Föwler, 
said, “ the word ‘ within ’ is defined to mean ‘ not beyond,’ and I 
can find no sound or legal reason for withholding that meaning.”

The bill must-be dismissed with costs, including the costs which 
were at the former hearing reserved by my brother Bain.

Bill dismissed with costs.
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XE A., AN ATTORNEY.

(In Chamqers.)

A t torn ty and Client.—

An attorney
:

»ut. Thi.s,tl,c Client demed. P no accoum of the
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IMit, I. That the attorney sliould deliver an 
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or more justices of the peace. So, in dealing with criminal mat
ters, he would seem to occupy a position similar to that of the 
Metropolitan Pojice Magistrate before whom the proceedings in 
Re Leiois, xvere had, Imp. Act, 2 & 3 Vic. c. 71, s. 14, and to 
have been acting in the same capacity as he did.

T^e attorney swears that when he received certain moneys 
from his client, “ I was instructed to use those moneys, or as 
much of them as requisite in endeavoring to procure his release 
from the charge preferred against, him, but I vvas to keep no 
account of the moneys so paid out.” He then proceeds to say 
that he did actually pay out so much of the money and is willing to 
pay over the balance, less his proper fees and charges, The 
client files an affidavit ih reply, that he never stated that he 
would not require an account of the money expended, nor any- 
thing upon which such a meaning could be placed, and the 
attorney never ask^d him to agree to such a proposition.

It was argued that such an agreement as is set up by the attor
ney, must be in writing, to be given effect to, but for this no 
authority was cited. Also that where there is a conflict between 
an attorney and his client, the statement of the latter must be 
accepted as the attorney could have protected himself by using 
writing. For this the well known rule in the case of a disputed ■ 
retainer is relied on. But it does not seem that this rule applies 
except as to retainer, Re Kerr, Åkers ér* Bull, 29 Gr. 188. In 
that case, Proudfoot, J., said, “ Though in a simple case of a 
distinct assertion and a distinct denial of a -fact at the time of 
retainer, and forming a part of the contract of service, it may be 
a very proper rule to say, that in such a case the solicitor has 
himself tö blame, as he rnight have protected himself by having 
his retainer in writing, yet I am not aware of any authority for" 
extending that rule to facts arising after the retainer and. during 
the progress of the litigation.”

That if del i very of a bill could be ordered at all, it should be, 
not a technical bill, but rather a general statement giving no 
details of the money said to have been expended, was strongly 
urged upon the authority of Re Vann, 15 C. B. 341, and when 

• the summons was ärgued, I inclined to this view. But on looking 
■at that case it will be seen there were peculiar circumstances. 
The agreement as to keeping no account, was sworn to by the 
attorney, and apparently not denied by the client. Then, though
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RE ASSINIBOINE VALLEY S. & D. FARMING CO.

(In Chamhers.)

lAitiding Up Act.—Rcmuneration of liquidator.

An application hy a liquidator to fix his rcmuneration should be supported 
hy an affidavit shewing tlie number of hours devoted by him and his clerks to 
the husiness of the liquidator.

No charge can be made for time spent in procuring his own appointment or 
opposing his discharge.

Scale of rcmuneration, and business for which it is allowed, discussed.

G. A. Elliott, foV original liquidator.
T. D. Cumberland, for present liquidafors.
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Vaylor, C.J.—The liquidator appointed when the Winding 

U p order was made, has been removed, not on account of any 
misconduct, but because"a large number of the creditors desired 
the appointment of two other persons as liquidators, who agreed 
to act without rcmuneration. The original liquidator, having 
passed his accounts, now applies to have his rcmuneration fixed.

The Winding Up Act by section 28 provides that, “The liqui
dator shall be paid such salary or renjuneration, by way of per- 
centage or otherwise, as the court directs.” No scale of remun- 
eration has been agreed upon by the judges. Section 28 is almost 
identical with section 93 of the English Companies Act, 1862.

Under that Act, the Master of the Rolls-and Vice-Chanceyors, 
with the approval of the Lord Chancellor, in 1868, made a regu- 
lation as to the mode of remunerating liquidators, which will be 
found in L. R. 3 Ch. lxiv, giving a percentage of so much per 
day of eight hours, larger or smaller, according to the amount of 
the assets divisible among the unsecured creditors. Every 
application for rcmuneration is required to be supported by an 
pffidavit showing the number of hours devoted by the liquidator 
and his clerks respectively to the business of the liquidation. The 
liquidator here has filed such an affidavit in which he says the 
whole of the time. appearing in the statement annexed was
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ors in connection with opposing the appointment of the 
liquidators. *

Of the remaining time, I think 98 hours seem to have been 
spent in consultations with the solicitors, attending the examina
tion conducted by them of various claimants, and in chambers 
when creditors claims were being argued. No doubt these 
sultations may have been necessary, and the attendance of the 
liquidator on the examinations may have been useful, and the 
time so spent should be considered in fixing his remuneration, 
but it must also be remembered that charges against the estate 
for all these matters will appear in the solicitor’s bill of costs.

No doubt services were rendered by the liquidator, and many 
of the claims made were either disal lo wed or compromised at 
reduced amounts. For what was done he should be paid, thougli 
I do not think it can be on the English scale. The assets not 
being realized so that it cannot be known certainly under what 
class in that scale this matter would fall, renders it still further 
difficult to apply that scale. On the whole, I think $300 would 
be a fair sum to allow the liquidator for his services.

T
Act, 
pers< 
for t 
arisii 
must 
clear 
this 1 
the c 
it cor 
sworn 
to rei: 
defeat 
action

Tha
en t or 
deÅtor 
the wr 
deals w 
be mac
no app
cases, s 
“ In th- 
being a 
three. 
18, or vi 
a non-re 
comes w 
section 1 
a crediti 
within th 
implied, 
vince or. 
obligatioi 
formed oi 
ted for in 
and for w 
vince.”

McMASTER v. JONES.

(In Chambers.)

Attachment.—Foreign parties.—Form of affidavit.

In order that the goods of a foreign defendant may be attached it is essen- 
tial that the plaintiff be a resident of this Province.

Where the parties to a note both reside in a foreign country, the presump- 
tion is that the note was made there.

An affidavit for an attachment must State whether or not the defendant is a 
' Corporation.

A. Haggart, for plaintiff.
T. D. Cumberland, for defendant.
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Now, here the creditor is a resident of the State of New York, ■ 
and the debtor is a resident of the State of Kansas. The cause 
of action is the non-payment of certain promissory notes made 
by the debtor and of which the creditor is the holder. It is not 
shown that they were made in this Province, or that they were 
payable here. In the absence of any such evidence, it seems to 
me that in the case of two foreigners the presumption is that they 
were made and payable in the foreign country where they reside.

It was sought on the strength of a statement in the affidavit 
that the debtor at^nitted that he owed the amount overdue on 
the notes to the creditor, to rely upon an account stated. The 
objection taken to that, that the account must be stated before 
action brought has no application here, for the admission set up, 
must have been before action brought. It was made before the 
affidavit was sworn (and the action was begun by the issuing of 
the writ of attachment after that. But in this ease the cause of 
action relied on in the affidavit is not a stated account, but is 
éxpressly said to be “ four overdue and unpaiti promissory notes 
for the amount mentioned made by the said Charles J. Jones, 
and of which said notes the said James S. McMaster is the law- 
ful holder.”

I do not think section 32 of 49 Vic. c. 35, has any application 
to such a case as the present. That section deals only with cases 
in which service of a writ of summons or notice of a writ of 
summons out of Manitoba may be allowed.
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Then section 21 requires the affidavit in all cases to show whe- 
ther or not the debtor is a Corporation, which this case is not

iwhere, as here,
i

stated. The omission may seem of no mom! 
an individual is named as the debtor, but the statute requires it 
to be stated, and the absence of any statement specifically 
required by the statute to be made, seems fatal, Keeler v. Ilazel- 
wood, 1 Man. R. 28 ; Shorey v. Baker, 1 Man. R. 282.

1 11

The reasons given by the Supreme Court of New York in Jif 
Fitigcrald, 2 Caines, 318, for holding that a non-resident creditor 
could not take proceedings under the Art in that State against a 
non-resident debtor, have great force.

The writ of attachment should be set aside with costs, but no 
action is to be brought against the plaintiff or sheriff.
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(In Ciiamuers.)
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T. H. Gilmour, for plaintiff. 
c. P. Wilson, for defendant.
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Payment has been demanded from each of the persons now 
moved against. The defendant swears that when he demanded 
payment from Thomas Kelly he was threatened with violence if 
he asked again, and that on a demand being made upon Michael 
Kelly, he answered that if he had a million of dollars he would 
not pay a cent. 1 Thomas Kelly seems to admit that he did 
threaten the defendant, and to justify it because he considered he 
had committed perjury in some previous transactions between 
them. Michael Kelly explains his refusal to pay by saying he 
thought the defendant was fooling with him, and declares that 
until the day of his examination he did not know of the judgment 
in question.

To make out that the plaintiffs have since the date of the judg
ment means to pay it, reliance is placed upon evidence given by 
themselves when qcamined under an order to attend for that pur
pose contained in the summons.
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Thyse plaintiffs are partners in the firrn of Kelly Brothers & 

Co. They have each one half of three fourth’» interest in the 
partnership, their partner having the other fourth. The firm has 
or had lately four contracts, three of them being still in progress 
and incomplete. They both swear that they cannot at present 
tell whether there will be any profit out of them, and that up to 
the present time they have not drawn more than gives them and 
their families a hare living. The fourth contract has been com- 
pleted, and it would appear that from that a sum of $1,700 was 
derived, of which they would be entitled to three fourths. This 
money it is sworn was used for the purpose of carrying on another 
of the contracts. This, it is argued, was an improper use of the 

y, that the plaintiffs having that amount, had no riglit to

P'|
M
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use it for business purposes, hut should have applied it in pay
ment of the defendant's claim. Upon reflection I do not think 
that can be said. Had the plaintiffs drawn out from tlie firm 
that money, had there been a division of the profits arising from 
that particular contract among the partners, there might have 
been roorn for such a contention. But there is no evidence of 
that. Here is a firm carrying on business as builders, and hav
ing several contracts, the funds derived from one are used for 
partnership purposes in other contracts, and it is only wlten all 
the contracts are completed, or the seasons work finished, that it 

be said the shares of the partners are ascertained and a dlvi-
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On the 2gth of March, 1888, one William Gibson was the 

registered orvner of this land, and on that day the Massey Mfg. 
Co. registered a writ of execution they had issued against him,
against this land.

O11 the rst of May, 1888, a transfer of the land from Gibson 
Herbert, dated the 2jrd of February, 1888, ivas filed and 

. reg'stered, and thereupon a certificate of title was issued to 
Herbert, but subject to the above mentioned writ of execution 
against Gibson.
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SeHerbert filed the affidavits of himself and his solicitor with the 
registrar-general, shewing that this transfer had been sectii 

title: 
tered 
eral \ 

ject t 
ion tc

executed
by Gibson on the day of its date, and that the full consideration 
had been paid to Gibson a day or two afterwards, and applied to 
have this execution as an encumbrance affecting the land removed 
from the register and certificate of title. The registrar-gen
eral refused tb do this, but under the provisions of section rro, 
submits for opinion the question whether, under the circumstances
above set forth, the registratirjh of this execution against Gibson 
bindsVhe land as against Her*rt.

The/question was argued before tne by counsel for 
tion creditors and for Herbert.

Apart from the Real Property Act, the land wftuld not be 
bound by the execution, but looking at the provisiohs and the 
policy of that Act, I am of opinion that Gibson being the regis- 

f tered owner of the land at the time the copy of the execution 
was filed and registered, the previously executed transfer from 
Gibson to Herbert will not avail to prevent the execution binding 
the land.

If the copy of the writ of execution delivered to the registrar- 
general for registration under section 102 is an “ instrument," 
in the meaning of the word under the Act, as 1 think it is, thén 

section 33 provides that its registration prior to that of the trans
fer shall give it priority.

But apart from this, the whole object and policy of the Act, as 
shewn by section 62 and various other sections, is for all purp 
and against all the world, to vest the beneficial ownership of the 
land in the person named in the certificate of title, that is, the 
registered owner, and there can be no other estate or interest in 
anyone else. This ownership which is the creation of the statute,
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RE SCOTT & 1HE RAILWAY COMMISSIONER.

(In Appeal.)
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The promoter of a railway had power to expropriate land mak ing compcnsation 
“ for the value of the land taken, and for all damages to land injuriously affected 
by the construction of the railway," witli a proviso for setting-off the increased 
value of the landa not taken, by reason of the passage of the railway through 
or over the same “ against the inconvenience, loss or damage that rnight be 
suffered or sustained by reason of the company taking possession of, or using 
the said lands or grounds as aforesaid." A portion of certain lands having 
been taken by the railway,
Utlät i. That.the compcnsation should be the difference between the value 

of the land as it existed before, and of the remaining portion after 
the construction of the railway.

2. That inconveniences arising not only from the construction, hut from 
the operation of the railway, such as noise, ringing of bells, smoke 
and ashes, might be included in the estimate.

3 Danger to children and others should not be included.
Upon appeal to the court in banc. («.)

Held, That compeqsation was correctly a!lowed|or depreciation in the value 
of the land not taken, occasioned by thk anticipation of the subse- 
quent operation and user of the railway on the land taken.

Per Killam, J.—The appeal having been limited to a part of the order, the 
respondent could gol''attack the other part of the order in arguing the appeal.

Per Bain, J.—That evidence of an arbitrator as to whetl^er in estimating 
the compcnsation|he had taken into consideration matters which were not 
vvithin his jurisdiction, was admissible.

This was an application by way of appeal /rom an award 
giving compcnsation to Emily A. Scott for certain portions of 
land taken from her for railway purposes.

The application was made on behalf of the railway comrais- 
sioner under “The Railway Act of Manitoba,” 50 Vic. c. 5 : 
“The Expropriation Act, 1888,” and an Act passed at the 
last session of the Legislature, intituled “ An Act to amend cer
tain Acts and to provide for certain matters.”
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Dubuc, J.—Preliminary objections were taken and argued and 
stand now for my decision.

The award was made on the 2Öth February last, and notice of 
it given on the first of March. Any party to said arbitration 
dissatisfied with the award, had one moftth to appeal. The notice 
of appeal is dated the 23M March, and was served on the zgth 
March.

Atti
Ir

“Al 
un le
be.

thinl
civil(a) Present: Taylor, C.J., Killam and Bain, JJ.

h
b

_



: y-S;

88g.)L. VI. KF. scorr & THE KAILWAY
COMHISSIONER. [95

usation
fiected
:reased
lirough

r u si n g 
liaving

aplealcollin1 Se5Si°n “T®"* the respecting
.öba cZ Ltofn “"““I34 °f “ The Ra,lwa>' A* of Mani 
tona, came mto force on the 5th of March last.

It is contended that the amending provisions of the Act of last

r “stating tha, it should be ^ " n°thmg m the Act
retroactive.

It is understood that a statute which lakes 
vested nghts acquired under existing laws, 
effect unleks it is so expressed, or clearly intended. 
•Sta tu tes, 257, and cases cited.

away or impairs 
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Maxwell on
2 o n n „ ,, ,, ^ The Queen v. Ipswich Union,
2,Q’ B D' 27°- Cockburn, C.J., said: “It is a general rule tha 
where a statute is passed altering the law, unless fhe language is 

expressly to the contrary, it is to be taken as intended ,of, ,y 
to a State of facts coming into existence after the Act. ” P X
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In Boodhr v. Davis, 8 Ex. 351, the new enactments are held 
to apply to existing judgments.

Under the above authorities I have not the least doubt that the 1 
provisjons of the Act of last session, respecting appeal from 
awards, contained in section 16 of the said Act are applicable to 
this appeal, as mere matters of procedure.

It was argued that the notice of appeal should have been signed 
by the railway commissioner and not by his attorney, and that it 
should have been served on the arbitrators. These objections do 

to be serious, I think that the notice by the 
attorney of the railway commissioner was sufficient, and I do not 
consider that the arbitrators are to be considered interested 
ties entitled to have notice of the appeal.

It has been urged on the part of the Confederation Life 
Association, mortgagees of the lands in question, that service of 
the notice of appeal served on Charles E. Kerr, cashier of the 
company, which is a foreign Corporation, was not a good service 
on the company. But under Newby v. Von Oppen, L. R. 7
Q. B. 193 ; Wilson v. The Aetna Life Assurance Co., 8 Pr.
R. 131, and The Royal Mail Steam Packet Co. v. Braham,
2 App. Ca. 381, and under our Q. B. Act of 1885, sec. 41, the 
service on that official of the said Corporation must be held to be 
a good service.

The application was then argued upon the merits before the 
same judge who held as indicated in the head note. His judg- 
ment as to compensation for apprehended danger to children 
from the User of the road not having been questioned upon appeal 
is here transcribed.

Dubuc.J.—But, itwasstatedby Broek, that the danger to child
ren and others was also considered by the arbitrators in making 
their award, and I have strong doubts as to whether this is an in- 
convenience for which compensation could be allowed. It may be 
greater and more serious than the other inconveniences already 
mentioned. But the injury involved in this does not aetually 
exist and is not a necessary consequence of the operation of the 
railway; it is only the fear of an injury contemplated, which may 
never occur. I think this is such a contingency which 
be properly assessed prospectively, and that it should not have 
been taken into consideration.
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hQtiebec Ry. Co., 15 Ont. App. R. 1. As to remoteness of 
damage, Sedgwick on Damages, vol. 1, p. 206. The statutes in 
this Province are different from the English Acts, English Rail- 
way Act, 1845, clåuses 6 & 7. Lands Clauses Consolidation Act, 
clauses 63 & 68, 44 Vic. c. 27, s. 7 (Man.) 51 Vic. c. 5; 51 Vic. 
c. 6. If land bought, and then railway built and run without an 
Act, no action would lie, only an indictment. Day v. G. T. R. 
Co., 5 U. C. C. P. 420.

J. H. D. Munson, for owner Scott. No such provision 
in England as section 23 of the Railway Act. 51 Vic. c. 
6, s. 13. Authorities on which respondent relies :—Lloyd 
on Compensation, 127, 129; Hodges on Railways, 230; 
Redfield on Railways, vol. 1. 278, 302, 310 ; Croft v. London 
år N. IV. Ry. Co., 32 L. J. Q. B. 113; Taylor v. Ontario år 
Quebec Ry. Co., 6 Ont. R. 388; James v. Ontario år Quebec Ry. 
Co., 12 Ont. R. 624; 15 Ont. App. R. 1. Damages for user given 
in U. S., Bangor Ry. Co. v. McCornb, 60 Me. 290; Cleveland, 
årc:, Ry. Co. v. Bal/, 5 Ohio St. R. 568. See also, Vaughan 
v. Taff Va/e Ry. Co., 5 H. & N. 676. Meaning of construction, 
Bickjordw. Chatham, 14 Ont. App. R. 40.

H. Nason, for Confederation Life Association.

J. D. Camerpn, in reply. As to examination of arbi trätors, 
G. IV. R. Co. v. Warner, 19 Gr. 506.
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Taylor, C.J.—On the argument a large number of cases were 
cited, and numerous sections of the Acts relating to railways, and 
the expropriation of lands, remarked upon, and compared with 
statutes for similar purposes in England. It does not seem to me 
t hat there is any material difference between the terms made use 
of in the Acts of this Province and in the English statutes.

The question turns upon the term lands “ injuriously affected,” 
and the meaning to be attached to it. At one time, a narrow 
and technical construction was put upon these words, which 
were interpreted to mean, affected in such a manner as but for 
the statutes would constitute an injury at law and would support 
an action for damages. To such a construction being put upon 
these words, many eminent judges objected, as Ix>rd Westbury 
in Ricket v. Metropolitan Rail. Co., L. R. 2 H. L. 175 ; Lord 
0’Hagan in Mitropolitan Board of Works v. MtCarthy, L. R. 7
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case, land wastakerf for a railway company under the!, 
compulsory power», and the owner having a rotton mill 
land adjotn ng the portion of hi» land tiken by 2 

contended that he was emitled to oompensation 
the mcreased r,»k of fire to hl» mill from the passage of the rail 
way trams, and the execution of the company Wk O , he 
.mjutsaton to asses» danmge», beside» question» as to the v”lue of

thi*j ta en’ and 'he damages from severance, the sheriff left 
a third questton to the jury, whether the claimanf» mill lldhel 
rendered less suitable for the purposes of bein» h«u»h a rapi“
consequence of increased liability to risk of fire from 
of trams, and otherwise by the execution of the
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gave ^300 in respect of this head of compensation. A rule for 
a ccitiorari to bring up the inquisition was refused. As the law 
laid down in,this case is now, by the highest court in England, 
decjäred to be correct, I cannot do better than quote from the 
judgmentof Mr. Justice Crompton. Hesaid, “ But it wasasserted 
that no action would have lain against any proprietor for damage 
from fire arising from the proximity of works or engines carried 
on and managed without nétoligence, and, therefore, that the xvell 
established rule, that compensation is only given, when what 
would have been unlawfulXnd actionable but for an Act of Par- 
liament, is permitted by the Act of Parliament and compensation 

, therefor allowed in lien, and by reason of such right of action 
being taken away. I adhere entirely to this rule as laid down by 
my brother Willes in Broadbent v. The Imperial Gas Co., 7 H. 
T,. 600, and in many other cases. But the question here is whe- 
ther such rule is at all applicable to cases where part of the land 
is taken and compensation is given, not only for the value of the 
part taken but for the rest of the land being injuriously affected, 
either by severance or otherwise ; and I am of opinion that the 
di&tinction pointed out by Mr. Manisty is correct, and that the 
rule in question does not apply to such cases. Where the damage 
is occasioned by what is done upon other land which the com- 
pany have purchased, and such damage would not have been 
actionable as against the original proprietor, as in the case of 
sinking of a well, and causing the abstraction of water by per- 
colation, the company have a right to say, we have done what 
we had a right to do as proprietors, and do not require the pro- 
tection of any Act of Parliament, we, therefore, have not injured 
you by virtue of the provisions of the Act, no cause of action has 
been taken away from you by the Act. Where, however, the 
mischief is caused by what is done on the land taken, the party 
seeking compensation has a right to say it is by the Act of Par
liament, and by the Act of Parliament only that you have done 
the acts which have caused the damage; without the Act of Par
liament everything you have done, and are abeut to do, in the 
making and using the railway, would have been illegal and 
actionable, and is, therefore, matter for compensation according 
to the rule in question.”

In Cowper Essex v. Local Boardfor Acton, 14 App. Ca. 153, 
part of the plaintifTs land was taken for sewage works, and it was

200 VOL. vi. i88<
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held that compensation might be awarded for damage to be 
ta,ned by reason of the injuriously alfecting his other lands, not 
mdy by the construction of the sewage works, but by their use. 
■ord Halsbury, after speaking of the proposition, that land taken 

tmder the powers of the Lands clauses Act, and applied to any 
nse anthonzed by the statute, cannot by its mere use, as distin- 
guished from the construction of works

RE SCOTT & THE RAILWAV COMMISSIONER. 201
Fule for 
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igland,

isserted 
jamage 
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party 
)f Par-

of Par- 
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, . - upon it, give rise to a
ela.m for compensat.on, proceeded to say, - But a second pro- 
position ,s. it appears to me, not less conclusively established, 
and that ts, that wliere part of a proprietor's land is taken from 
him, and the future

I

. l,se part so taken may damage the
rematnder of the proprietor’s land, then such damage may be an 
mjurious affectmg of the proprietor’s other lands, though it wotild 
not be an mjurious alfecting of the land of neighboring proprie- 
tors from whom nothing has been taken for the purpose of the 
mtended works." And Lord Watson, after remarking upon 
several cases, said, -- It appears to me to be the result of these 
authorit.es, whtch are binding uport tlusHouse, that a proprietor 
is entitled to compensation for depreciation of the value of his 
other lands, in so far as such depreciation is due to the anticipa- 
ed legal use of works to be constructed upon the land which has
Mx,ta^n fr°m h‘m Under comP“ls°ry powers." Lord 
MacNaghten dealing with the argument that in assessing dama- 
ges, the use to be made of the land could not be taken into 
sideration, said, “ I do not think that there is 
Act which leads to a conclusion

anything in the 
contrary toso absurd and so

common sense.”

As I have already said, some of the learned lords had doubts 
to whether the Buccleuch Cast had settled the question with 

which they were called upon to deal. I cannot say that I share 
these doubts, for it seems to me to have decided that the sub- 
sequent use to be made of land compulsorily taken, and the 
extern to which the land not taken might thereby be pre-judici- 
ally affected, were matters proper to be considered in fixing the 
amount of compensation. There, an embankment and road 
along the river having been made, not only the loss of the river 
frontage, and the loss of privacy were taken into account, but 
the increase of dust and noise by the creation of the embankment 
and road, were held matters proper to be consideredi; "53,
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When most, or at all events a very large number of the 
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compensation for damage arising from subsequent 
of land taken are examined, it will be found that, in them the 
compensation was souglit in respect ofinjury to lands other than 
those of which,part had been taken, or in which the 
plained of as injurious, was not of that part of the railway 
structed upon land which had been taken. Caledonian Railway 
Co. y. Ogelvy, 2 Macq. 229; City of Glasgow Union Railway 
Co. v. Hunter, L. R. 2 H. L. Se. 78; and Hammersmith Railway 
Co. v. Brand, L. R. 4 H. L. 171, so strongly relied on for the 
appellant, were all cases of that kind.. In the BuaUuch Case, 
Lord Chelmsford, speaking of these cases, said, that if lands of 
the parties had been taken for the railway, he did not see why a 
rlaint for compensation in respect of injury to adjoining premises 
might not have been successfully made on account ,of their pro- 
bable depreclation by reason of vibration, or smoke, or noise 
occasioned by passing trains.
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During the present year the Supreme Conrt at Ottawa had this 
question before them, an appeal from the Exchequer Court. 
The judgments have not yet been reported, but in a short note 
of the case, Reg. v. Vezina, given in 9 Can. L. T. 326; 25 Can. 
L. J. 407, it is said, that the Court held, one judge dissenting, 
that compensation for damages should include damages resulting 
from the operation, as well as the construction of a railway. I11 
October last, a Divisional Court in England had before it 
stated by an arbitrator, as to the basis upon which'compensation 
should be estimated. The case is reported, In re London, Tilhuy 
and.SoUthend Railway Co., W. N. 9 Nov. 1889, p. 183, and 
there it was held, that, “ the owner yf an easement which has 
been interfered with by the construction of works under statutory 
powers, stands, as regards his rights to compensation, in the same 
position as an owner of land whose land has been compulsorily 
taken, and is entitled to be compensated, not rnerely to the 
extent of the damages which would have (but for the statutory 
powers) been recoverable in an action, but for all the damage, 
whether legal or not, which he has suffered in consequence of the 
exercise of those powers. ’ ’

1

a case

!

I
I

t ;
1 These authorities establish that the narrow construction at 

time sought to be put upon the words “ injuriously affected,” is 
no longer to be adhered to. It was a construction which, as said1
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by Strong, V.C., in Gnat Western Jty. Ca. v. Warner, led to 
""'"'t res".lt"- An OÄ™r »f 'and asked to sell a part of his land, 
»111, certamly, take mto consideration the use intended to be 
made of the part be ,s asked to sell, and if he thinks that use 
likely to affect pre-judtctally the portion left, will cither refuse to 
*. “ ’ ” ask,a ’'®her l,rlce- having regard to the apprehended
injury. When land is taken from him under compulsory powcrs, 
wlty should he be ])laced in a worse position ? '

Iquite agree with the opinions expressed by Lord Bramwell 
and Lord MacNaghten in the Cowper-Essex Case 
to the former, a man ought to be paid a sum which he may 
reasonably ask, and he may reasonably ask the value of what is
h to'wW isaieftmPenSati0n f°r ‘he damflge that wi" be done on

Lord MacNaghten, dealing with the argument that the jury
1 a‘ 'Ty l° take mt0 c»nsideration the purpose or pro-
babfe effect of the works which the local board were authorized 

truct, said, where land is required for public purposes, the 
injury, tf any, to the owner's adjoining property depends mainly 
on the character of the undertaking. Then, after speaklng of 
t le vanous steps to be taken for acquiring the land and ascertain- 
mg the compensation to be paid, his Lordship proceeded to say,

I hese elaborate provisions, designed apparently for the pro- 
tecnon of private as well as public interests, would be something 
0 a mockery, tfa person from whom land is taken is to be told 
when he asks for compensation, that at that stege of the proceed- 
mgs ,t ts alLone whether his land be required for a public garden 
or for a sewage farm. It was said that the objection to a sewage 
farm comes from an unfounded apprehension of possible mischief. 
Does that matter? Call it what you will: ignorance or prejudice, 
or fancy: the loss to the owner who may want to sell is not the 
less real. In such a case apprehension of mischief is damage of 
Itself. And the depreciation in value must be the measure of 
compensation tf the owner is to be compensated fairly The 
promoters ofan undertaking can only take lands for the purpose 
authorized by their Act. When the lands are taken, thepromo- 
ters can only use them for that purpose. It is the purpose of the 
undertaking, and that alone, which justifies its existence, and 
directs and Controls the exercise of its powers. And yet it is 
snd that on a question of disputed compensation, the arbitrators
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or the jury, as the case may be, are to shut their eyes to the pur* 
pose of the undertaking and to make believe that the intended 
works are some in»ocent and meaningless folly, I do not thtnk 
that there is anything in the Act which leads to a condusion nu 
absurd and
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so contrary to common sense. When lands are 
required for the purpose of a public undertaking, and the owner 
claims compensation for injury to other lands held therewith, 1 
think the tribunal which assesses compensation is bound to take 
into consideration the purpose of the undertaking, the coitw- 
quences likely to result from the execution of the works on the 
lands required, > and any aiteration in the character of the pro 
perty which those works are calculated to bring about."

If the arbitrators in the present

fä

1

did, as it is said'they did, 
mclude in the arnount they awarded, compensation not only for 
the actual tjonstruction of the raihvay, but for depretiation in the 
value of the land occasioned by the subsequent operation and 

of the railway on the land taken, they properly did so, and 
their award cannot bé disturbed on that account.

i;

user

My brother Dubuc referred the award back for review, with „ 
direction to the arbitrators to reduce the arnount awarded by the 
amount (if any) which they estimated as occasioned by reason of 
the danger to children and others. As the matter has romc 
before the court, I do not see that we can do anything exintJ 
affirm his order. I do not see that we can at present deal witji 
the question of interest upon the amount awarded, or make a* 
order respecting that. '

The order of Mr. justice Qubuc should be affirmed, and the 
appeal dismissed with costs.

a

I!

II ■

1' ' i Killam, J.—It appears to me that the question which wc liave 
to decide has beelFeffectually settled by the late decision of the 
House of Lords in the

-
of Ctnvptr Esstxv. The LocaUloari 

for Acton, 14 App. Ca. 153, on appeal from the judgment of Ihe 
Court of Appeal in The Queen v. Essex, 17 Q. B. D. 447.

I have perused very carefully the reports of the cases so strongly 
relied on by counsel for the railway commissioner, and, notwith- 
standing the able arguments by which the contrary view has l/ceii 
supported before us,'I should have fel t warranted, q«?te iiide- 
pendently of that late decision, in coming to the same conclusion, 
I feel now, however, that it could
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'’C‘ cases> 35 otherwise I might liave felt called upon 
” d!’’ A'1 ‘ha‘1 C0l,ld say has been already far betler said by
!',e l'ar"cd l,,rd" who adviséd the Hoiise of Lords in Cmfer 
Kliex v. Tlu Local Boardfor Acton, and by the learned judges 

11 land» are ■ "nhe QUEen » Division in The Queen v. Essex, 14 Q. B. 
ii the owner ■ 7J3- 1 “ntent myself with referring to their judgments both
herewitl), I ■ lhc l,url’™e of distinguishing the earlier cases and for the
lind lo lake J of the principle thus finally adopted in England.

„ TI’‘'‘Prlnnuni# We" S'ated by Lord MacNaghten, as follows, 

p. t]») i- When lands are required for the purpose of a pub- 
U"deriWk'"*' and ,he 0,™er claims compensation for injury 

lootlie. lands held therewith, I think the tribunal which assesses 
mnpcnsation isboimd to take in,o consideration the purpose 
Of the undertakmg, the consequences likely to result from the 
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»Mmilar view wa, taken by the Snpreme Court of Canada, \Lr 
iht Dominion Expropriation Act, R. S. C., c. 39.

Sn far as our »tatutes, under which the award now in question 
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We have Ireen asked by counsel for the tlaim„
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to vary or reverse the order. This application is not like tlie 
rehearing of a suit in equity, but by the 3rd sub-section of the 
iöth section of the Act 52 Vic. c. 35, it is to be treated as an 
ordinary application to reverse or vary a judge’s order. The 
further powers given by the sub-section are given for the purposes 
of the motion made, and do not open up the whole original 
appeal.

Then, as to the question of the iriterest whicK the claimant 
asks us to award, it is enough to say that there must now be a 
new award.
to allow interest which they could not otherwise allow, 
we add by anticipation a sum for interest upon the amount that 
may eventually be awarded.

Whether we could make any order respecting interest under 
othér circumstances, is a question which we are not now called 
upon to coiAider.

I11 my opinion there should be a simple order dismissing the 
application with costs.

Bain, J.—The legislature having authorized the conunissioner 
to take possession of the land and to build and operate the rail- 
way, the owner is entitled only to the compensation that the 
legislature has seen fit to allow, but she is entitled to that 
pensation, even if it should appear to be greater than the dama- 
ges slie could have recovered at law, had the taking of her 
been illegal and not, as it was, duly authorized.

, The Red River Railway Act provides that) the compensation 
shall be decided, settled and made according to the provisions 
of the Expropriation Act of 1888, and section 23 of that Act 
provides that the provisions of the Railway Act of Manitoba 
relating to the appointment, power and duties of arbitrators shall 
apply to arbitrators appointed under that Act, and by section 72 
of the Red River Valley Railway Act, tbe Expropriation Act and 
the General Railway Act are incorporated into and made part of 
the Act.

When the legislature has compelled an owner, as it has in the 
present case, to part with or sell a portion of his lands, it would 
not be unreasonable to expect to find that, in providing for the 

I compensation to be awarded for the land taken, regard mightbe 
had to the effect the severance of the land and the purposes for

1889.
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upholds the judgment in the Stockport Casc, 33 L. J. Q. B. 251, 
and I do not find anything in the case of the Calcdonia Ry. Co. 
v. Walkcr's Trustees, 7 App. Ca. 259, a case that was relied 011 
by the appeltanVs counsel, that takes aivay from the effect of the 
decision in the Bucclmch Case.

In Great Western Ry. Co. v. Warner, above mentioned, an 
award was moved against on the ground that the arbitrator in 
allowing an amount for depreciation ofa farm generally 
of a portion of it having been taken for the railway, had exceeded 
his jurisdiction, which, it was contended, was limited, under the 

t terms of the section in the Railway Act in the Consolidated 
Statutes, to giving compensation for the land actually taken, hut 
the court held on the authority of the Buccleuch Case, that these 
damages for depreciation werea proper subject for compensation. 
See also Reg. v. Essex, 17 Q. B. D. 447, and Cummins v. 
Credit Vallcy Ry. Co., 21 Gr. 162.

But, the respondent is not leff1 to rely wholly on section 7. 
SecTibif-«3 of the Railway Act, and section 13 of the Expropria- 

. tion Act] are provisions that are not found in the English Acts, 
and one Mght suppose they have been introduced into our Acts 
in order tåremove the doubts that have been raised as to the 
proper constmction of the words “ injuriously affeoted. ” These 
sections direcpin effect that the arbitrators in deciding on the 
value of any land or property taken, shall consider the advantage 
as well as the disadyantage of the work as respects the land of 
any person through which it passes, and in the words of section 
23, they are “ to set off the increased value that will attach to the 
said lands or grounds against the inconvenience, loss or damage 
that might be suffered dr sustained by reason of the conipany 
taking possession of, or using, the said lands or grounds as afore- 
said,” or, as in section 13, they are to “ lake into consideration 

' the advantages accrued or likely to accrue to such person or his 
estate, as well as the injury or damages occasioned by the 
struction of the public work." To what extent these sections 
may have extended the right to compensation beyond that given 
by section 7, it is not necessary now to inquire, but in my opin- 
ion, they have made it clear that it is the duty of arbitrators in 
estimating the price to be paid for a piece of land compulsorily 
taken for an authorized work, to consider and allow for the 
depreciation, if any, in the remaining pdrtion of the property
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^o.b^.SeVeranCe0fthepieCe,aken-andthe

red^cedbTtt" °f ^ judgC that the award should be
reduced b) the amount (,f any) that was “ estimaled in the
amount awarded as occasioned by reason of the danger to child 
ren and others," ,s not appealed against, and it is not necessary 
oconstderwhetherthat is an element of loss or damageZ 

should have been allowed for or not. ^

The objection was taken by the respondenfs counsél that the

beforTthe iudearbitT0r,Br0Ck ^ been imPropeHy admitted 
the judge in chambers. Sec. ,6 sub-sec. 2 of c2 Vi,-
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C. IV
GRAHAM v. HARR1S0N.

Foreign interlocutory judgmcnt.—A c tion on.—Evidence.—Exe/n- 
plification and office cot>y.—Pleading.

An action will not lie upon a foreign judgment unless it be final. The dis- 
tinction between a final judgment and an interlocutory order discussed.

The plea of “never indebted,” is applicable to a declaration upon a foreign 
judgment and puts the plaintift' to the proof of a judgment sufficient to support 
his action.

Judgment of Taylor, C.J., affirmed.

Application 60 set aside nonsuit, and to en ter a verdict for 
plaintifif fotf$3,163.05, or for a new trial.

J. D. Cameron, for plaintiff. Tliere are two questions raised : 
(T) Admissibility of documents; (2) Nature of the order sued 
on. As to rules of evidence see Queen’s BenclTAct, 1885, S.-7, 
and 14 & 15 Vic. c. 99, s-s. 7,.11. Taylor on Evidence, p. 1313 
$ 1538 ; Roscoe's Nisi Prins Evidence, 92 ; Leith's Blackstone, 
52, 54 ; Reg. v. College of Physicians and Surgeons of Ontario, 
44 U. C. Q. B. 564; Smiles v. Belford, 1 Cartwr. 765 ; 1 Ont. App. 
R. 436; Loww. Routledge, L. R. 3 H. L. 100. As to the consitu- 
tion of Divorce Court, see 20 & 21 Vic. c. 85, s. 13; 8 & 9 Vic. c.
113, s. 1; 14 & 15 Vic. c. 99, s. 14; Tilton v. McKay, 24 U. C. C. 
P. 94. As to principle on which foreign judgments enforced, In re 
Henderson, 37 Ch. D. 244 ; Patrick v. Shedden, 2 E. & B. 14; 
Cowan v. Braidwood, 1 M. & Gr. 893 ; Barned's Banking Co. 
v. Reynolds, 40 U. C. Q. B. 459 ; Russellv. Smith, 9 M. & W. 
810 ; Williams v. fones, 14 L. J. Ex. 147; Godard v. Cray, L. 
R. 6 Q. B. 139; Schibsby v. Westenholz, L. R. 6 Q. B. 159 ; 
Hesketh v. Ward, 17 U. C. C. P. 194; Rousillon v. Rousillon, 
14 Ch. D. 351. As to whether action lies, Plnmmer v. Wood- 
burne, 4 B & C. 625 ; Frayes v. Wortns, 10 C. B. N S. 149 ; 
Fry v. Malcoltn, 4 Taunt. 705 ; Dent v. Basham, 9 Ex. 469; 
Gauthicr v. Routh, 6 0. S. 602; Paul v. Roy, 21 L. J. Ch. 361; 
Austin v. Mills, 9 Ex. 288 ; Sheehy v. Professional Life Assur- 
auce Co., 2 C. B. N. S. 211 ; Hutchinson v. Gtllespie, 11 Éx. 
815. English courts of comraon law have refused to enforce
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decrees of courts of Equity, Henley v. 8 B. & C ,6 ■
Carpmtcr v. Thernton, 3 B. & Aid. 52. I.ateSt definition of 
na udgment is m In re Henderson, 37 Ch. D. 255. The order 

face is absolute, Robertson v. S/nutt, 5 Q. B n4i ■
f uTn V' Henderson’ 6 Q- b.=88 ; Alivoti v.Furmvai i
C. M. & R. 277. As to identity of parties,

Thompm"17 u-c-c-p-6o6:
v. Evans, 4

Dtr/twV2 Qn R D' 509 J Ex parte Maore, ,4 Q B.'
t 3 20 Q' B- D' 5-6. As to judgments on which

actions can be brought, In re Henderson, 3 7 Ch. D. 250; Wha,to„'s
FZt*T’ 3*^ ' P‘Sott on Forcign Judgments, 5,; Tayhr on 

p n ’ ® ' 741 , Roset» Nisi Prws Evidence, 196 ; The Delta
4°4; Harris v- L- R. 4 Q. B. 653. With

regard to documents produced, Tilton v. AflAay, 24U. C. C.
B. 94 i Ä v. flarn. 6 U. C. C. P. 408; Hesketh v. ZtW, 

7 ■ l. C- P- 667. As to evidence of identity, Henebery v.
»™«-, 2 Ont. R. 284: Huntingdon v. A/r,7/. ,7 Ont. R. 246; 

Warenerv. Kingsmill, 7 U. C. Q. B.
42 U. C. Q. B.
Carpentet v.
L. T. 855.
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409; Hughitt v. S.ixton, 
49- As to necessity of final judgment — 

Thornton, 3 B. & Aid. 52 ; Philpott v. Lehain, 35

December, 1889.)
Killam, J.—This is an application to set aside a non-suit 

entered by the learned chief justice and to enter a verdict for the 
plaintiff, or for a new trial.

The declaration contains two counts. The first of these 
alleges “ that the now defendant, on the 2oth day of August 
A.D. >884, filed his petition in the Probate, Divorceand Admir- 
alty Div,ston of the High Court of Justice in England, again* 

™et Moore Harnson his wife, respondent, and Edward 
Sutton Page, co-respondent, alleging that, on the date therein 
mentioned, the now defendant was married to the said respbnd- 
ent. and tliat thereafter the said defendant and the said 
ent co-habited together, and that the chiidren therein 
tlie issue of the said marriage, and that the said respondent had 
frequently committed adultery with the said Edward Sutton Page 
and the now defendant by his said petition prgyed that the saij

respond- 
named are

n Ex. ■ 1I

I
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Har
marriage should be dissolved, and thereafter tlie said respondent 
Harriet Moore Harrison by her solicitor the above named plain- 
tiff, answered the said petition, and all proceedings were taken 
necessary to a trial of the issues between the said parties, and 
thereafter a tifal

it aj 
Lon:
that
the i 
statii 
jury
Augt
Butt

was had of the said issues pursuant to the prac- 
tice of the said cöurt, and thereafter, on the eleventh dåy of 
August, 1885, an order was made by the said division of the said 
court whereby the now defendant was ordered to pay within 
seven days to the plaintiff, the sum of ^649. ios. iod. of lawful 
money of Great Britain and Ireland, being the amount of the 
said respondent’s taxed costs of trial in said suit, yet the defend
ant has not paid the said sum or any part thereof.’*
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I The second count alleged that, on the eleventh day of August, 

A.D. 1885, in a suit depending between the now defendant as 
petitioner andt Harriet Moore Harrison as respondent and Edward 
Sutton Page as co-respondent, in the Pröbate, Divorce and 
Admiralty Division of the High Court of Justice in England, the 
defendant was ordered by the said court to pay to the above 
named plaintiff as solicitor for the said respondent the sum of 
^64g.ios.iod. of lawful money of Great Britain and Ireland, 
being the amount of said respondenfs taxed costs of trial in said 
suit and the said order and judgment is still in full force and 
unsatisfied.

1
Ii :

The only plea of importance is never indebted. At the trial 
tlie plaintiff produced in proof of his case two documents of 
which one purported to contain a copy of a petition by the pre
sent defendant to the Probate, Divorce and Admiralty Division 
of the High Court of Justice in England for a divorce from his 
wife on the ground of adultery alleged to have been committed 
Witli one Edward Sutton Page, and a copy of an order, entitled 
in the court and in the cause, Harrison against Harrison and 
Page, that the petitioner, within seven days, pay to Mr. John 
Graham, the respondent’s solicitor, a certain sum Then fol- 

. lowed a certificate and a seal. The other document was entitled 
in the same court and division, and purported to certify that, 
“ Upon search being made in the Principal Probate Registry of 
the Probate Divorce and Admiralty Division of the High Court 
of Justice ampngst the proceedings for divorce in a certain cause 
mimbered 9029, entitled Harrison against Harrison and Page, 
between William Lomas Harrison (petitioner) and Harriet More
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admitted, and the learned Chiefsubject to which tlie^ were 
Justice entered a nonsuit on the ground that the order sned 011 
was interlocutory only and not in the nature of a final judgment 
on which an action can be maintained.

of

disj
dep

It has been contended before us that the plea of ne ver indebted 
is not a proper plea in this case, or, if so, that it does not put in 

tlte finali ty of the judgment or order, and that it sufficiently 
Nyipears that the order is one on which this action will lie.

In my opinion, the plea of never indebted is a proper form ot 
the general issue to this count. It was held in Barned's Banking 
Co. v. Reynolds, 36 U. C. Q. B. 267, to be a good plea of the 
general issue to a count in debt upon a foreign judgment. While 
that decision is not binding upon us, it is fully supported by the 
authorities cited. Indeed, the fact that the eminent counsel who 
appeared for t^ie pPaintiff admitted its validity is in itself strong 
authority for the plea. In Bullen år3 Leake's Precedents of 
Pleading, 3rd ed. p. 623, n. (a) and in Chitty on Pleading, 7U1 
ed., vol. 2, p. 470, it is given as the proper plea.

By Reg. Gen. No. 6, T. T. 1853, “ this plea operates as a 
den ial of those matters of fact from which the defendant’s liabil- 
ity ar ises.”

The debt arising upon a foreign judgment is an implied one. 
There is no express contract. It is one raised by the law upon 
the recovery of a judgment. But it is not every judgment or 
order for the payment of money which raises such a debt. It 
mlist be one of the character known as a final judgment. This 
has been clearly exemplified lately in In re Hendersoti, 35 fch. D. 
704, 37 Ch. D. 244, where the subject was much discussed. It 
appeais that the judgment of the Court of Appeal proceeding 
upon this distinction has just been affirmed by the House of 
Lords. See Nouvion v. Freeman, W. N. 1889, 200. 
authorities are numerous, no other need be cited.

It appears, then, that as the plaintiff is obliged to show the 
facts from which a debt is implied, he should show a judgment 
which, on its face at least, is of the requisite character to r^ise 
the implikation. If this does not appear upon the record of the 
alféged judgment itself, then the ut most which the plaintiff can 
ask is to be allowed to prove that, by the law of the country in 
which it is recovered, it bears that character. Whether such 
evidence would be admissible I shall not now consider.
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withstanding the constitution granted to Canada, judicial notice 
must be taken in our courts of all Imperial statutes, whether con- 
fined in their operation to the United Kingdöm itselfyor portions 
of it, or othérwise. Several questions are thus raised, which I 
deem it unnecesSary to determine at present. In the first place, 
it is not at all eldar that this court has any of the authority of the 
Ecclesiastjeal Courts of England, except, under the 6th section 
of the Queenis Bench Act, 1885, in reference to probate matters. 
If not, it did not, acquire the practice in matrimonial causes. 
Then, it is also by\no means clear that in England the courts of 
common law would, before the Judicature Acts, notice judicially 
the practice of the Ecclesiastical Courts. In Brown v. Ackroyd, 
5 E. & B. 819, the practice under which just such orders as that 
now sucd 011 were made in matrimonial causes, was proved at the 
triäl as matter of faci

This praeticé did not originally depend upon statutory author
ity. It is not expressly established by statute for the Probate 
Divorce and Admiralty Division of the High Court of Justice. 
By the Judicature Act öf 1873, t*16 various courts were tmited, 
different kinds of causes being assigned to different divisions, 
which were to retain for, those various matters, in as far as con- 
sistent with the statutie, the former systems of practice and pro- 
ccdure, until they should be altered by rtiles to be made under 
the Act. If we could take judicial notice of the statute we could 
not of the rules. We arp not in a position to.judge whether or 
not t liese orders are now made in pursuance of the old practice 
or not. This shows, I talte it, that we cannot assume to take 
judicial notice of the practice of the English courts at any time 
since the igth July, 1870, but where it is important to be informed 
of it we must be so by evidence as in case of any foreign country.

But, xvhat is the practice under which such orders are made, 
assuming it to continue as before the igth July, 1870? 
understand it, the wife's solipitor formerly had his bilis of costs 
taxed from time to time, and upon their being so taxed, obtained 
orders or monitions for paymlent of the amounts to him by the 
husband. It was considered that the wife had implied authority 
to pledge his eredit in order tp obtain the services of a solicitor, 
and that, where the wife had no separate means, the court should 
see that she was furnished duripg the progress of the suit with the 
means of presenting her own case. This practice was changea
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mentions a “ final judgment,” and upon the technical meaning 
of t hat expression. Here, the real question is whether from an 
order in the nature of such a judgment as finally and absolutely 
directing payment of a definite sum of money, though not tecfv 
nically to be known as a judgment, the law can raise the diity 
from whicli the debt is implied.

Nor would I feel bound by cases of suits in England on in ter 
locutory rules or orders of English courts, for they might be djs- 
tinguished as, in Hetiley v. Soper, 8 B. & C. 16, were actions on 
decrees of colonial courts of equity from those on decrees of the 
Court of Chancery of England.

As to Hutchinson v. Gillespie, ii Ex. 798, the judgment is 
based entirely upon the circumstance that a statute direeted thul 
parties should pay such costs as the Judicial Committee of the 
Privy Council should direct. The action was re garded as one 
for debt upon å statute. All the judges evidently sought to dis- 
tinguish it on that ground from ordinary actions upon interlocu 
tory orders, rather than to overrule the other deeisions.

In In re Henderson has no greater application, iinless it should 
be made to appear that an order such as the present created no 
merger of the cause of action so as to prevent a suit in England 
upon the original bilis of costs, or created no estoppel against 
denial of the liability. The expressions of the judges of the 
Court of Appeal must "be considered with reference to the subject 
of the suit. While not intending to express any opinion of my 
own, I think the question well worthy of further consideration 
by an appellate court. In the meantime, however, I feel bound 
by the Sheehy Case.

As, then, I think that the nonsuit was proper, upon the vcry 
ground on which it was entered, I shall not consider the objer 
tions to the reception of the evidence.

In my opinion, the application should be dismissed with rosts, 

Bain, J.—(After referring to the documents.) To certain 
judgments of foreign courts, the law of England has given the 
effect that the judgment itself can be made a cause of action, and 
generally speaking, a conclusive one, against the perspn against 
whoni it has been recovered or pronounced. But it is not ques 
tioned that, to quote the words of Lopfcs, L.J., in re Hetulerton, 
37 Ch. D. at p. 257, “A foreign judgment to be a good cause oi
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m^nt, and after pointing out the inherent and well known dis- 
tinctidn between “orders” and judgments, Cotton, L.J., defined 
the strict and proper meaning of a final judgment to be “ajudg- 
ment obtained'in an action by which a previous existing liåbility 
of the defendant to the plaintiff is ascertained or established.” 
In Ex parte Moofe, the order relied on was 'an order for the 
payment of the plaintiff’s costs of suit, which was made as part 
of the judgment of the Chancery Division, granting a perpetual 
injunction against the defendant. The court held that this order 
being part of a judgment which finally enforced a pre-existing 
liåbility of the defendant, was a final judgment within the Act, 
and it is clear the judges were all of the opinion that, as the 
Master of the Rolls put it, if it “ had been only an order, how- 
ever final, for the payment of a sum of money, it could not be 
said to be a final judgment within the Act.” In re Riddell, the 
appellant hafl obfained an order in the Chancery Division dis- 
missing a suit for want of prosecution and for the payment of his 
costs. But the court held that as this order was only equivalent 

' to a verdict of non-suit and did not finally determirie the ques- 
tions in dispute in the suit, it could not be considered to be 
final judgment. The Master of the Rolls after referring tö the 
definitions that had been given in the cases above mentioned, 
gave the following definition, (p. 516,) which he thought would 
be found to cover most eases: “A final judgment,” he says, 
“means a judgment obtained in an action by which the question 
whether there was a pre-existing right of the plaintiff against the 
defendant, is finally determined in favor either of the plaintiff 
or the defendant.” This definition was meant specially to 
exclude the term “ on the merits,” that Lord Selborne, L.C., 
had, doubtless inadvertently, used in a definition he had given in 
Ex parte Moore.

These definitions are, it is true, given of the term as it occurs 
in an Act in which it is necessary to construe it with strictness. 
But, as I have said, I think the term for the purposes of the qase 
before us must be taken in its strict and proper sense, and in the 
latest English case to which we have been referred on the ques
tion of what foreign judgments will, in themselves, support an 
action in England, (In re Htnderson, 37 Ch. D. p. 245,) it is 
clear that the Court of Appeal was of the opinion that unless 
foreign judgment was final in the sense of the definitions above

• VOL. vi.
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8 MORRISON v. CITY OF LONDON FIRE INS. CO.
(In Chambers.)

Discovéry.—Insurance c ases.—Pro duction upon examination, 0/ 
copies of papers.

In an action upon an ■insurance policy the plaintifl may be compelled to 
produce upon hi» examination in the cause, copies of the claim papers sent by 
him to the Insurancé Company.
Semble, In all action» the parties may upon such an examination lie compel

led to produce åll documents which they would bje bound to produce )f 
called upon for discovéry in Equity.

I
George Patterson, for plaintifi.
T. D. Cumberland, for defendant.

"a

!j|

• {iqth October, 1889.)

Tavlor, C.J.—On the argument of this summons, I expressed 
the opinion that a party examined for discovéry under section 
134 of The Administration of Justice Act, 1885, *s> if called 
upon to produce documents, bound to produce all documents 
which he wöuld be bound to produce if called*upon for discovéry 
in equity. Sub-section 2 of that section does not limit the pro- 
duction to such documents as the party would be bound to pro
duce under a subpoenå duces tecum at a trial. The object of that 
section is to provide that upon a notice served as provided in the 
first sub-section, the party shall produce as upon a subpoehji. I 
am still of the opinion I expressed on the argument, but I do^iQt 
think it is necessary to decide the general question on the pre
sent application.

This is an action upon a policy of insurance, and the courts 
have always been more liberal in granting production and dis- 

<. covery in actions of that nature than the others. Even before 
the passing of the Common Law Frocedure Act extending the 
powers of Common Law Courts as to production and discovéry, 

. this was the case, at all events, since the early part of this cen- 
tury. This, as was said by Cockburn, C.J., in Rayner v. Ritson, 
6 B. & S. 888, exceptional practice, seems to have arisen out oi 
the particular nature of the contract of insurance.
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jnsuranr„ . . -?1' ls sald that in actions on policies of 
nburqnce, a judgeiat thambers will make an order for the insured

session T,h° *ef,derwritcr- »P°» affidavif, all papers in pos- 
he'SS,0n of the f01*er relatjve to the matters in issue.

In Tidds Pr.,

In Goldscfydult

efused an order for the plaintiff to produce all the papersln his 
possessipn concerning the c&e. He said,'- I have made fifty 
S"‘h orders I'became Chief Juslice oi this Court.” 
same learned judge said i\i C/iford v. Tay/or, 1 
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i MOMcARTHUR v. GLASS.
Min

Real Property Act.—Affidavit to be filed with caveat..

An affidavit filed in (support of a caveat did not State that, in tlie depönenfs 
bdief, the applicant had a gogd and valid claim upon tlie fand, as required hy 
the stat ute.1 De

which

To 1

withoul 

Held, 1

Held, That the filing of a caveat that complies with the statute is a condition 
precedent to the jurisdiction of the court to entertain a petition upon it. 
The petition was, therefore, dismissed with costs.

Å\ IV. Dodge, for caveator.
A. Monkmciii, tor caveatee.

f

(/st May, /88g.)

Bain, J.—In this matter, the petition having heen filed within 
the tim% limited, I do not think the amendment allowed by Mr. 

* . ^tisttee Killam having been made after the.time limited for filing 
tlie petition had expired, should preventi;-

me from treating the 
petition as haviftg.been duly filed. But section 107, sub-sec. 11 
of the Act of 1887, directs that the affidavit filed in support of 
a caveat shall, among other things, State the deponent’s beliet 
that the person pn whose behalf the caveat is filed has a good and 
valid claim upon the lands ib question, and it appears that the 
caveat filed here omits this statement, and does not contain any 
statcment to the like effect. I think this direction of the statute

.
■>II

:

i Ii

I
must be deemed to be imperative, and if it is, then the petitioner 
not having complied with the conditions on which the right to 
petition the court has alone been given to him, the petition 
not be entertained. The filing a caveat that complies with the 
directions of the statute is a condition precedent to the court 
having any jurisdiction in the matter.
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I dismiss the petition with qpsts.. 1
ii



E
1

I
I889. MORRISON

V. CITY OF LONDONVOL. VI. FIRE INS. CO. 225

MORRISON V. THE CITY OF LONDON FIRE 

Pn, CarP'”“’,° rM—RSpaymcvt.-CondiUon.-
P f °f loss. condition pre cedent.—Construciion 

of relative words. )

INS. CO.
JUfre insurance

t. „

:pOnent's 
juired hy

Declaration 
had paid the

upon a policy of lire Insurance, which recited Ihal Ihe nlaintiff
wg-ins, los, by fire JitZil*0 ‘"'t for

employed upon the premises An 1 “ fr°” <iTen,era. &c„ being
-hM 45:^,rE ;rm recr

th° issuingof the policy for cnncellalion o'f IheVeeefptX^h th^T'0” 
the receipt were alleged to be subiect to » c av 1,0,11 thc Pohcy ond

not be answerable Z loss byflrtto or of**" C°mp‘‘n>' —« wherein carpenters were emnl * utldings under construciion

<-°f ,he ^

writingof the defendan, 6 ™ lh= l”11» •"= «M in

:ondition

»9:)
;

within 
by Mr. 
r filing 
ing the 
•sec. 11 
port of 
5 beliei 
iod and 
liat the 
in any 
statute 
itioner 
ight to 
>n can- 
ith the 
; court

Held, 1. That the condition

1. a-n-.., „„„ “t-"***
—“ri~- - -

Insurance, &c., . . aisn , ' whether any other
l„{, j. „. , ' ’ ’6,80 statmim what manner lhm
b-ddtng tnsuttd wu oecupied ,t the thne of the los, . . ' LV ,'h'

t^ceofVm^the «

was not 
aconsentof

■



V

226 VOL. VI. 1885MANITOBA I.AW KF.PORTS.a
verified in manner aforesaid, the assured shall forfeit every right to restitution 
or payment by virtue of this policy, and time shall be of the essence of the 
contract.” » ' -

- Held, 1. That the delivery of the statement and account within the 14 days, 
was a condition precedent to the assured’s right to recover.

2. That the words in the condition “ as far as the assured may keow,” 
related to “ wlien and how the fire originated,” and not to all the 
preceding re(|uirements of the condition.

These were two applications by way of appeal from a judgment 
of the learned Chief Justice, upon demtirrers to several pleas in 
ant action at law.
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%
e declaration contained four counts. The first and third

counts were upon policies of Insurance of the plaintiff ’s goods 
against fire. The first count alleged that the defendant company 

plaintiff all the daipage and
agamst nre. 1 ne nrst count auegea
agreed by the policy “ to pay to me,, .. ....... .. —w..OT_______
loss which the plaintiff should suffer by fire on the property above 
mentioneri,” with a proviso that the policy was subject to certain 
conditions set out in the count. One condition was alleged to 
have been that, “ This company will not be answerable for any 
loss .... by fire in or to any buildings under construc- 
tion or repair, or wherein carpepters, joiners or other worknien 

employecL unless the special consent, in writing, of the com- 
* pany be first ofetained and endorsed on the policy.” Another 

condition was alleged to have been, “ Persons sustaining any loss 
or damage by fire, are forthwith to give notice thereof in writing 
at,” &c., .

il. IM■■" ■

:.i.|

. . “and are, within fourteen days after the 
loss, to deliver in writing, in duplicate, a particular statement 
and account of their loss or damage, specifying fully the particu- 
lars of the property destroyed or damaged, and what walUhe 
\vhole cash value thereof, and of the property insured immediately 
before the fire, the assured’s title or interest therein, and the namesI :
and residences of all other parties (if any) irtterested therein and of 
all incumbratices, whether mortgages, judgments or executions, 
affecting the property insured or any part thereof, the amount of 
loss or damage sustained, whether any other insurance or insur- 
ances had been effected upon or in respect of the same property, 
and, if so, full particulars of each and every such other insurance, 
and, if requefcted, a copy thereof, also stating in what 
(as to trade manufactory, merchandise or otherwise) the building 
insured or eontaining the property insured, and the several parts

manner
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restitution 
ice of the occupied at the time of the loss, and who were the 

oecupants ofsuch building, and when and how the fire ormmnt d

kror be,ieve: and *books of account and oL “X*. 1^22?. ^ ^ 

servants or other persons in their eraploy ” .ssr-tr- ■t",i' u -r
shall submit ,0 an oral examination,” &c "* ■*“ed
insurance be

6
■4 4»ys,

y k*)w,” 
t to all the

“Thendgment 
pleas in

i« .... ,, „ • “Ifthe
—-1---"

■h.ll ,1», ,„,h „d |||| ’
evidence, and g,ve such other e,plana,ion as,” &c 

and untd such accounts, declaration, testimony, vouchers and 
evidence as aforesaid, are produced, and examination (if required)

5SSST-tl * *•
be m all respects, venfied in manner aforesaid, the assured shali 
forfet, every right ,0 restitution or paymen by vir, e of h 
policy, and «,me shall be of the essence ofthe contrac, ” Ano 
ther condition was alleged to have been that, Payment of losses 
s all be made within sixty days after the loss shall have been 
ascertamedand proved in accordance with these cond.tions ” 
The count then alleged a loss by fire, and generally performance 

all conditions precedeut, &e, and breach by non-payment 
The third count alleged, that by a policy of insurance the

defendants ‘ after reciting that the plaintiff had paid the’sum
Of one hundred and s,x dollarn, and also the additional sum of 
Sa. 15 to the defendants for insuring against loss or damage by 
fire, and especally against any loss or damage occasioned by or 
by reason of any special risk arising from carpenters, buildem or 
workmen be.ng employed upon the premises Vn which ,he Z 
perty hereinafter mentioned was situate; ” then proceeded tn 
charge the contract of insurance)as in the first count, subject to 
condmons which were alleged to be “ the saine as ,ho« set ou n 
the first count hereof,” and concluded as the firet count,
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wherein 
without 
consent 

The i 
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particula 
the whol 
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And t

The second and fourth counts were upon interim receipts for 
Insurance premiums. The second alleged that the plaintiflf 
applied to the defendants for insurance upon goods, and to 
amounts mentioned in the count against loss or damage by fire 
for a period named, and paid to the defendants agent $io6.88j 
the amount of the premium .for that period, that the defendant’s 
lawfully authorized agent then delivered to the plaintiff a receipt 
or note in writing in the words or figures set out in the count, 
which purported to be a receipt for the premium paid for an insur- 
ance against loss or damage by fire effected with the defendarit 
company for twelve montlis, “ subject to the conditions of the 
poljcy which will be issued within thirty days unless the applica- 
tion is declined within that period.” The count then alleged 
that the conditions of policy mentioned in the receipt were * * the 
same as those set out in the first counf: hereof,” that while the 
receipt and the insurance thereby effected were in full force, the 
insured property was burnt, damaged and destroyed by fire, 
whereby the plaintiff sustained damage, non-delivery of a policy 
of insurance, performance of conditions precedent, &c., and. 
non-payment.

The fourth count was very like the second, but it alleged applic- 
ation by the plaintiff to the defendant “ for an insurance against 
any loss or damage by fire, and especially, againsf any loss or 
damage by fire occasioned by, or by reason of any special risk 
arising from carpenters, builders or workmen being engaged or 
employed uybrTfhe premises on which the property hereinafter 
mentioned was situate,” and payment to the defendant’s agent 
of the $106.88, and “ also the additional sum of $2.25, the 
amount of premium for said insurancjj Jfor said period for an 
insurance of such nature,” the issue of a similar receipt for the 
$106.88, having at the foot the expression, “ One No. C. R. 
$2.25 from ist November, 1887," and then proceeded exactly as j 
the second count.

The pleas demurred to were the 7U1, ioth, uth, i8th, 21st and 
22nd, of which the first three were pleaded to the ist and 3rd 
cöunts, and the others to the and and 4th counts of the declara- 
tion. I

v.

:
e account;

The le 
and i8th 
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Lawrence,
Q. B. 3; 1 
C. Jur. 23 
190, 194; 
Matin v. 
v. Victoria
R. 427; G 
a condition 
v. Harvey,

/ A. Af. 
As to princ 
Wood on 1 
Berryman , 
Co., 4 L. R 
furnislied ii

1
::

i
■

;

! The 7th plea alleged that, after the making of the policies and 
before loss, and the i8th that, after the granting of the receipt 
and l>efore loss, the plaintiff had employed in the building

l
:
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wherein the insured property was situate, carpenters and joiners 
without havmg obtained and having endo Jd on the policy thé 

consent m writing of the defendant. P Y

The toth and a tst pleas alleged that the plaintiff did not, within 
fourteen days after the said loss, deliver in writing in duplicate 

a particular account of his loss and damage, specifying fully thé 
particulars of the property destroyed or damaged, and wliat was

diStJ“f,Ä1™* "v ™™-' ™«-

The learned Chief Justice overruled the demurrers 
and i8th pleas, but allowed the demurrers i 
Both parties applied to reverse this judgment 
agamst them respectively.

it!M. Howell, Q.C.,

eipts for 
plaintiff 
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. . .. ,, , and 7- V- Cumberisnd, for defendants..

-w.Ä-Äff.trr
In\ Cor 4 L- R- Ir- S9«, is against defendant, but 

expressly gives a penalty. Meaning is, that the
put in within t4 days, but if other things required" .hese must 
be done before act.on. Columbia lns. Co. of Akxandria v.
L~\ ” Pe‘- 5,2 J Can”““ v- Ar. 39 U. C
Q. B. 3, Lefarge v. Liverpool, London år Globe Lns. Co., 17 L 

Jur' 'yClarkc on Insurance, ny, Porter on Insurance,
90, 194, Whyte v. Western Assurance Co., 22 L. C. Jur. atr •

v 7/'- T”‘7rrT‘ C°" 17 V 'C- Q' B- -9-1 kobins
v. Vetona Mutual lns. Co., 3, U. C. C. P. 56a; 6 Ont. App.
R. 4*7 i Cameron v. Canada Fire lns. Co., 6 Ont. R. 398. This
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/ A. AI. Ask,ns, Q. C., and George Patterson, for plaintiffs. 
As to prtnctple of construetion of conditions in insurance policy 
Wood on Fire Insurance, 140, 147; May on Insurance, 305 : 
Berrymanon Insurance, ,»51 Weirs. Northern Counties lns. 
f 4 ; R- Ir- 689- There is no statement that if proof not 
uirmslied m 14 days, pplicy to be void. Kimball v. Howard

licies and 
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Fnt Ins. Co., 74 Mass. 36; Lancasttr Fire Ins. Co. v. Lenhtim, 
89 Penn. St. 497. The 7U1 plea is no arswer to the 3rd count. 
As to the 4th count, corisent could not be endorsed on policy, as 
same not issued. Hawke v. Niagara District Mutual Pire Ins. 
Co., 23 Gr. 139. Plea does not show carpenters, &c., employed 
at time of fire, but only before fire. Wood, 444; May. 305. As 
to ?th plea, James v. Lycoming Ins. Co., 19 Myers Fed. Dec. 
567; Sansum on Insurance, 1210. As to consent, Ames v. N. 
V Ins: Co ’ '4 N. Y. 253; Bullen b- Leake, 468. Proofs wjthin 
14 days, not a condition precedent, Richardson v. Canada Far
mers Ins. Co., 16 U. C. C. P. 432; Coventry Mutual Live Stoek 
Ins. Co. v. Evans, 102 Penn. St. 281; Hutchinson v. Niagara 
District Ins. Co-, 39 U. C. Q. B. 483. Pleas bad

bad altogether, Gabriel v. Dresser, 15 C. B. 622; Bullen 
&■ Leake, 440 ; Stephens on Pleading, 355 ; Ask v. Pouppeville, 
L. R. 3 Q. B. 86; Lyne v. Siesfield, 1 H. & N. 278; Saunders 
on Pleading, vol. 2, 649. Each policy must depend on its word- 
ing, G len v. Lewis,t Ex. 607 ; Wood, 457; Berryman, 97; 
Sansum, 122; Parsons v. Queen Ins. Co., 43 U. C. Q. B. 271. 

T. D. Cumberland, in reply. As to pleas being bad if not an 
to all the counts to which pleaded; this not the rule, and 

not supported by cases cited, McCuniffe v. Allan, 5 U. C. Q. B. 
57.1 i Blagrave v. Bristol Water Works Co., 1 H. & N 369 ■ 
Bmrowes v. DeBlaquieie, 34 U. C. Q. B. 498; Goldsmid v! 
Hampton, 5 C. B. N. S. 94. There is nothing repugnant between 
I4th condition and the policy, McEwan v. Guthridge, 13 Moo. 
P. C. 304; Mason v. Hartford Fire Ins. Co., 29 U. C. Q. B. 
585. Defendant wished to prevent carpenters being in the build- 
ing at all; fact of being there an element of risk, Garrett v. 
Provincial Ins. Co., 20 V. C. Q. B. 2ot; G len v. Lems, 8 Ex. 
607; Wood, 130.
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(»oth December, 1889.)
Killam, VVith reference to the 7th plea, it was urged on be- 

halfoftheplaintiff, that itformed no answer to the grd count, as the 
condition referring to carpentersshould be read and construed with 
the recital, which showed that part of the condition to be prac- 
tically annulled, or, on the ground that the recital amounted to 
the consent required by the condition, which the defendant was 
estopped from denying. Similarly the i8th plea was claimed to 
be no answer to the 4th count, as the memorandum at the foot

;
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atlnst theitkShfTd ^ ““W M «W7 insured 
B isk of the employment of carpenters upon the pre-

mises so that the clause embodying the conditions of the policy 
mus be quahfied so as to annul the one requiring consent to such 
employment to be endorsed on the policy, aifd also äs such 
endorsement was impossible until the policy should issue.

I agree with the view taken by the learned Chief Tustice in 
overruling these objections. The third coun, »pecially al.eges 
the policy to have been subject to the conditions set oJt in fhe 
lirst count, and it is then impossible for the plaintiff to have the 
policy construed as not embodying the condition respecting the
rZftaTTndh Tf" 0" aCC0Unt of his »»egation of the 
reci al. And bes,des, I cannot interpret the recital as amounting

an agreement tomsure against the risk of the employment of 
carpenters so as to qualify the conditions of the pol,cy, even if 

epohcy wereset out f„ h<ec reria, showing both the recital 
and the condition, Nor can i read the recital 
such employment, so as to satisfy the condition. It in no wav 
states such consent, and it is quite consistent with the.fact of the 
payment alleged to have been recited, that the risk 
only upon the giving of a further formal consent.

It is impossible to determine the meaning of the expressions 
the memorandum at the/oot of the receipt set out in the fourth 

count without evidenct.f As tliey stand, they are meani,,gless; 
and to enable us to construe the contract by their aid their 
mg should be alleged in the count. It might be that, if the 
meaning of the memorandum is, as I understand the plaintiff 
clauns, a consent to the employment of carpenters upon the pre- 
m,ses for one month from the ,st November, a court of equity 
would decree the issue of a policy endorsed with such consent, 
a d that the plaintiff could recover as if a policy had issued so 
endorsed, but the memorandum not amounting, without evidence 
of the meaning of some of the expressions, to such

:V. »CITY OF LONDON FIKE INS. CO. 23I
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on a policy pendmg its issue, but that the defcndant would, infoot
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the meantime, be bound by a consent othervvise signified, he 
should have so stated the contract. He has himself alleged the 
contract to be absolutely subject to the condition requiring 
only a consent,‘but also its endorsement upon the policy. “ Be- 
sides, it is not impossiblé that the parties should have contracted 
that, where carpenters were employed, the defendant should not 
be liable un less the pblicy should have issued and the 
have been endorsed. This shows that we cannot reject as mean- 
ingless thé part of the condition requiring endorsement of the 
consent. 1

There was, however, another objection to the ;th and i8th 
pleas which does not seem to have been sufficiently urged upon 
the attention of the Chief Justice.

It ar i ses upon the construction of the condition as set out in 
the first count, and if the construction contended for by the 
plaintiff be correét the pleas constitute no answer to any of the 

Counsel for the plaintiff argues that the defendant is not 
relieved un less the carpenters were employed upon the premises 
at the time of the occurrence of the fire while to support the plea 
it is necessary to find that the effect of the condition 
relieve the defendant if the carpenters should be so employed, 
without the requisite consent, at any time during the term of the 
insurance, even though the employment should have ceased long 
before the occurrence of the fire, and have had no connection 
with the fire. I agree that if such were clearly the condition 
eflfect must be given to it, and that we cannot consider whether 
or not it was unreasonable that the company should thus protect 
itself, the policy Iiaving issued before the enactment of the late 
Act affecting these conditions.

The construction contended for on the part of the defendant 
is in effect, that the policy becomes void upon the happening of 
the prohibited employment without consent. If this were inten- 
ed, I would expect it to be so stated in the condition. In some 
conditions it is distinctly stated that the effect of nön-compliance 
shall be to make the policy void ; in others it is that the assured 
shall not be entitled to any benefit under the policy; in others, that 
he shall forfeit every right to restitution or payment by virtue of 
the policy. In the condition on which the yth and i8th pleas 
are based, it is that the “company will not be answerable for any 
loss by fire in or to any buildings under construction, or wherein

1889.
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, he carpenters, joiners or other workmen 

special eonsent, ’ ’ &c. are employed, un less the

-7-—.^trrrttrss?jrrr1 meani"g- evcn if w=re without thé 
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construefon it would not be properly described as a -- loss in 
buildlng under construction." Another meaning that might be
the T Cd 7°, d ^ by readl"S the condition as referring only to 
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lie condition spoke of what was habitually done, referring ’ 

binldtng m whtch the employment of carpenters 
continuoit, asifitread"

the
not
Be-

cted
not

sent
ean-
the

8th
pon

t
to a

was usual and

•V«gly rejected because it is evident that neither would give full 
J, tection from the risk tntended to be guarded againft On 
the other hand, if the condition be construed to mean that if 
carpenters a,e employed upon the pre,nises at any time dur „g 

e coutnmance of the Insurance without eonsent „0 monéy 
be ,layable for an>’loss> whenever or from whatever cause it 

1' ':,UI ‘Ch m°re than thc "etcssary Protection would be given I ieh ^ n m°re "Carly givh,g ?he «“• 1’fotcction 

u.e condki' T! ,10 rcq"lre’the con8lniction which makes t0,,,dUKV rcfer t0 th= ‘tme of the fire. The cases to which 
tounsel ter the defendant referred dilfered so widely in the terms

i. '°"S r°,n the Present that they afford no assistance
: each •”* co,lstruc|ion adopted was in accordance with the 

obvious and pnmary meaning of the condition, and i„ „0 way
ZT Wlth that Wid, I piace upon the on, now in qZ

to the 7th and i8th pleas

... T»0 questions have been raised under the remaining pleas 
us whether the period of fourteen days allowed for delivery

tlL con, a Cment a "T1'”' 0l l0SS’ &c" "as o'' the essence of 
the condition so as to defeat the claitn under the policy if the
delivery should be ionger delayed ; and, secondly. whether the 

ords as far as the assured may know or believe, ’' reläte back

t in 
the
the
not
i ses
>lea

to
ed,
the
>ng
ion
ion

ect

mt
of

I think, therefore, that the dei 
shuuld have been allowed.

me nurrers
ice
ed
lat
of

ny
in



234 MANITOBA LAW REPORTS. VOL. VI. I8f

i to all the particulars to be shown in his “ statement and accoiint,” 
or only to the time and manner of origin of the fire.

In Roper v. Lendon, i E. & E. 825, it was held that a condi- 
tion requiring delivery of proofs of loss within a certaih time 

be strictly complied ivith, and that a delay beyond the 

period named was fatal. In Weir v. The Northern Counlies 
Insurance Co., 4 L. R. Ir. 689, however, it was held that where, 
after stich a provision, the condition proceeded, “and in default 
thereof no claim in respect of such loss or damage shall be pay- 
able untilsuch notice, account," &c., “aregiven and produced," 
&c., the only penalty for delay in delivery was that provided by 
the condition ltijelf, the postponement of the time.for payment. 

From the reference' in Clarke on Insurance, p. 217, and Porter 
on Insurance, p. 190, it appears that a Lower Canadlan Court 
took a similar view in La/arge v. The Liverpool, London år 
G/ohe Insurance yCo., 3 Rev. Crit. 59, ,7 L. C. Jur. 237.

tio, also, in Cammell v. The Beaver Insurance Co., 39 U. C. 
Q- B. 3, Wliere the condition was interpretedito require the fur- 
mshing of the proofs within a redsonable time, with a provision 
that until furnished the insurance moneys should not be payable, 
there was a similar holding, the judgment of the court being 
delivered by Harrison, C. J. He cited in support of his opinion 
an ettpressionaised by Robinson, C.J., upon a similar condition 

111 Mann v. The Western Assurance Co., 19 U. C. Q. B. 314, 
apparently somewhat favoring the same view, and another expres- 

sion of Story, J., in The Columbia Insurance Co. of Ad^candria 
■ v. Lawrence, 10 Pet. 512, which would hardly appear to me to 

support the opinion. Indeed, though it is not clear, I would 
rather havejudged from the report that Mr. Justice Story 
the opposite opinion.
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We have now, however, been furnished with the report of a 
cuse which came before the Privy Council upon appeal from the 
Court of Queen’s Bench for the Province of Quebec, which does 

appear to have been brought to the attention of the learned 
Chief Justice upon the original hearing of the deinurrers. 

was the case nf Whyte v. The Western Assurance Co., 22 L. C. 
Jur. 215. There the condition provided that the assured “shall 
within 36 days after such loss or damage, deliver to the seeretary 

'or manager dr to the agent of the company as aforesaid, a full 

and detailed account of such loss or damage, signed with their

m
not

This
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bunt,”

case of bulldmgs, machinery or other fixed property, they shall 
fur her accompany the said statcment by the affidavit of t 
builders, &c.; - and also shall produce such other evidence 
to any loss or damage by lire, as this company or its agents may
”.b,y 'T"' They 51,3,1 als0 produce a «rtificate wi-hin 
the said 30 days, under the hand and Seal of a magistrate or 
hotary public," &c.; “ and until snch proofs, declarations and 
certificates are produced, the loss shall not be payable." 
ment of claim and a certificate of 
within

ld the 
Qunties

iefault 
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ment. 
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two
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30 days after the loss, but nothing more until after the
' ofP.he pTv r Pe,ri<f ^ was *leld by the Judicial Committee . 

Pnvy Council, that it was essential that all the proofs be 
sent 111 within thirty days, and they affirmed un that ground the 
judgment entered in favor of the defendant
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SO They adverted to Mason v. Hårvy, 8 Ex. 8,0, a1fd Rcfier
tL timtme, f ^ ™ deC,'Si°ns °f the En8,ish =ourts that 
and , 7 ,,S 3n ÖSential Pa“ °f conditions of the kind;
and to a clause ,n the Civil Code of I.ower Canada, bywhich if
thyeSnmefmP°Tbili!y ‘he aSSUrCd WaS Prevented ^ sending In 
the proofs within the proper time, further time might be given
itv theVl fXTaS Sh°r ™g tha‘,f there Were no sucb impossibil- 

y he law of Lower Canada was similar to that of England.
In the present instancef the requirements are that a statement 

and account, m duplicate, are to be delivered within fourteen
duction f heTC ^ith°Ut SpCClfying time) to bc verified by Pm- 
2 rib°° °f aCCOU,,t and ”‘ber vouchers, by affidavit or 
tatutory declaration of the assured. and where practicable bv 
ie estimony of dömestics, servants or other employees; there 
mst also (again without specifying>he time) be a certificate of 

a mag,stråte furn.shed, and if requlred, an oral examination of 
the assured; and the assured must supply such other vouchers 
produce such further evidence and give such further explanations
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236II MANITOBA I.AW REPORTS. VQL. VI. 18I as may be requlred to prove ‘‘such account of loss,”
“ nght to tecover the amount claimed.” Then follows the pro
vision that,” until such accounts, declaration, testimony, vouch- 
ers and evidence are produced, and examination had (if reqiiired) 
and explanations given, no money shall be payable."

Now, if the condition stopped here, it would be cleat that the 
decision in Whyte v. The Western Assurance Co., would‘be con- 
clusive upon us.

and his1 the
ial,
wo

and
Tliere is, however, a further clause which makes the proper 

construction of the condition a matter of no inconsiderable dififi- 
culty.' It is, " If the claim shall not, for the space of three 
months after the occurrence of the fire, be in ali respects verified 
in manner aforesaid, the assured shall forfeit every right to resti
tution or payment by virtuf of this policy.” Now, the first 
tlung that strikes one with reference to this clause is that it 

largely thte difficulty felt by the Judicial Committee of 
the Pr,vy Council in the Whyte case. And even though it mean 
only that the statement and account are to be verified within the 
three monllis, this involves their delivery within that period that 
they may be verified.
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It is true that the “ statement and account ” are nowhere pre- 

viously spöken of as a --claim.” They are to contain, certainly, 
the itenis of the claim and other particulars. But, the ‘‘claim " 
is to be “ verified in manner aforesaid."

■i

I ■>'1
, . .... By the previous part

of the condition, the statement and accounnare to be verified in 
various ways. Nothiiig else is previously spöken of as to be ver
ified. It is evident, then, that the limit of three inonths is for the 
verification of the statement and 
delivery.

1
account, and not for their

Having rcgard, then, to the fact that, under the'authority of 
Whyte v. The Western Assurance Co., without the subsequent 
limitation of three months, it would be a condition"precedent that 
the statement and account should be delivered within fourteen 
days, can that time be said to be extended by the addition 
clause limiting three months for the verification, for which no 
limit of time had previously been prescribed ? Indeed that addi
tion would seem to be made upon the assumption that the time 
fpr their delivery had already been pusitively fixed, and the argu
ment in favor of the delivery within founeen days being absolutely 
a condition precedent is strengthened rather than weakened by

il
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Är::ri‘Ä xthe assured/tay knoa- or believe,” might reläte to all the former % 

requirements respecting the “statement and account," or they * 
nnght reläte only to the particular immediately preceding them! 
that relating to the time and mode of origin of the lire. If how- 

ever, we exanune all the particulars, we see that the last is wholly 
different m character from the others. I, is seldom that the actual 
begmnmg of a fire causing loss to insured property is seen. It is 
usually matter of surmise, as to how and when it originated. The

a eertakéd' Thare USUaMy caPable of ^ing positively
ascertamed. They are matters upon which the assured may
reasonably be expected to keep himself informed for the purptises 
of hts Insurance contract. It would be impossible to construe the 
wor^ds m questton as relating back to some only of the require- 
ments precedmg the last and not to all. Insurers require Lse 
particulars of the property destroyed, that they may know nosi 
tively what the insured is entitled to claim-for. Usually they
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Bain, J.—I agree with the learned Chief Justice in Holding that 

the 8th condition, a breach of which is sought to be set up in 
these pleas, is not repugnant to the policy itself, and that the 3rd 
and 4th counts cannot be said to allege an insurance against the 
special risk arising from carpenters and joiners being employed on 
the premises. On the interim receipt set forth in the 4th count, 
there is nothing that, without evidence to explain the contractiops 
and abreviations, would shew any reference to this special risk, 
and what the 3rd count alleges is, that the policy, after reciting 
that the plaintiff had paid the defendants the premium and the 
additional sum of $2.25' for insuring against loss or damage by 
K and especially against the special,risk from carpenters, &c., 
being employed upon the premises, had declared that for the 
period stated the company should be liable to pay to the plaintiff 
all the damage and loss which he should suffer by lire on the pro- 
perty insured td the amount insured, provided always that the 
policy should be subject to the several conditions and stipulations 
indorsed upon it. One of these conditions, as set out by the 
plaintiff himself, is the 8th, which reads, “This Company will not 
be answerable . ... for any loss by lire in, or to any build-
ing under construction or repair, or wherein carpenters, joiners or 
other workmen are employed, unless the special consent in writing of 
the Company be first obtained and indorsed on the policy." The 
plaintiff alleges that he had paid the $2.25 for insuring against the 
special risk, but he also alleges in effect that the Company had 
only agreed to insure against this risk if he complied with the 
terms of the condition which he sets out.
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But on these pleas another question arises, that, apparently, 
was not raised before, or considered by the learned Chief Justice 
The pleas set up that, after the making.of the policy and before 
the loss, the plaintiff had employed on the premises, carpenters 
and joiners, without, &c, and on the argument it was contended
that, there is, here, no breach of the condition alleged at all. I 
think this contention is rjght, for on the wording of the condition, 
its Plain and ordinary meanhig^ppears to me to be that the Com
pany will not be answerable for any loss by lire in buildings while 
carpenters are employed therein, and not as the pleas allege, that 

. they will not be answerable, if before the lire, carpenters, &c.,’have 
been employed therein. On this ground, therefore, I think’these

■H
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Theseconditions to deliver the account and statement within 
.4 days are reasonable, and had they stood alone, would, certainly 
be conditions precedent, Masen v. Harvey, 8 Ex. 8,8; Camme/l
fZ‘L C°" 39 U C'Q-B- ‘7- hf$,it is argued, they
must be construed w.th reference to the remaining provisions of 
the cond,tion m which they are found, and the subsequent
el nfth that il was no‘ the intention that the deiiv-
ery of the account and statement within the fourteen days shouid
' u tn0:uch™ PreCedT , The PrOVisi°n °f ‘te condition, that, 

such account, declaration, testimony, &c., are produced 
no money shall be payable under the policy," indicating as ii 
appears to do, what is to be the effect of the non-delive,y Lf the 
account Statement, &c., certainly lends weight to this contention 
nd n the case of Weir v. Northern 'Insurance Ca., 4 L R 

Ir, 689, the court held that a similar provision in
ofe.hHeCca!he P'ain‘iffzh=re contends for; and on the authority 

this case and of La/arge v. Liverpool, London b- G/obe, ,7

rr. rrs: --
■ ’ L- C ilUr- 2,S’ and “ aPPears to me that this deci-

• as this theaUdei°nty /T ^ f°"°W’ that in a fonditton such 
time r hte,dehvery of the acc°unts, statement, «lc„ within the 

me 1,m,ted ,ls a condition precedent to the assured’s right to 
cover, notwithstandmg the subsequent provision that, untdsuch

‘ v°U ’?C'’ are produced> no money shall be payable under the 
policy. The condition in this case required the assured to give 
mmediate not.ce of any loss, and within 30 days after the loss 

10 deliver a full and detailed accqqnt of the loss and declaration 
and certificates to prove the loss, and then it
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that until such proofs, declaration and certificates ate produced, 
thfe lost shall not be payable,” and what was said in the judgment 
on .this point was this : “ It was said that although it was a condi- 
tjon precedent that the proofs should be sent in, yet the period of 
30 days was not material; but if that werq so, then there would 
be no time appointcd at all within which the proofs were to be 
sent in, and the assurdd might wait one, two, or three or four years 
before he sent in his proof, and still be entitled to recover, which 
would appear to be entirely contrary to the true meaning of the 
provision.” And then after referring to the decision in the case 
of Masan v. Harv ty, cited above, that the time limited is an 
essential part of a condition of this kind, the judgment proceeds:

Therefore, their Lordships think that it was essential that the 
proof should be sent in within 30 days, unless that was waived.”

^ ’n t^e condition now before us, the provision at the end of 
the condition'beginning, “and if the claim shall not, for the space 
of three months after the occurrence of the fire, be in all respects 
verified in manner aforesaid,” &c., could be held to refer to the 
delivery of this account and statement, it might be argued that the 
case could be distinguished from the one in the Privy Council, as 
the presende in the condition of such a provision would seem to 
exclude the case from the

188, vol. vi.
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reason for the decision. But, this pro
vision does not refer, I think, to the delivery of the account and 
statement, but only to the verilication of the claim in the manner 
pointed out in the clause, beginning: “ And the assured shall 
verify such statement and account by the productiön of their 
books of account,” &c. The verilication of the claim in the 

required is something that would necessarily require con- 
siderable time, and it could not reasonably be expected the assured 
could complete it within the 14 days, and it is evident too, I think, 
that the delivery of the statement and account is plainly distin
guished by the wording of the condition from the verification of 
the acchant. It would, I think, be straining tl\e construction to 
refer the last clause of the condition to anything but the verifica
tion of the claim, as distinguished from the delivery of the par- 
ticular account of the loss or damage.

As to the other objection, that the condition requires the deliv
ery of the particular account of his loss and damage, and,the 
account stating in what manner, &c., “only as far as the assuréd 
may know and believe,” and that, therefore, these pleas
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wide I have no doubt bot that these quali.ying words refer only
the fiLt11186 ™T,d‘ately Preceedin8 them, “and when and how 

® gmated', A11 the other information required, a claim-
smatiefor82rCC1Sely ^ a"d il would be unrea-
sonable for the Company to require itthus to be given, but
the ongin of the lire it would be absurd 
State absolutely how it occurred.

r„]IJhinV1e drurrer 10 these four P'eas ‘hould have been over- ruled, and that the defendanfs appeal should be ailowed without

Dubuc, J., concurred.
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(In Appeal.J

ReaiPr^rty Act.-^al.-AjmHu.~Documentary Eviä- 
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New trial.
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The plaintiff claimed title under a patent from the Crown to 
W. N. Kennedy, dced from Kennedy to Samuel Spencer and 
deed from Spencer to himself, all of which were produced and 
proved. The defendant claimed his title under a tax sale deed 
from the reeve and treasurer, and under the seal of The Munici- 
pality of Assiniboia. To prove this deed, his solicitor was called, 
who said, “ I know of my own knowledge that the seal attached 
to this deed is the seal of the Municipality of Assiniboia, 
that the signatures to it are those respectively of the reeve and 
treasurer. This deed was produced from the registrar-generaVs 
Office, and I have to return it. I got it for the purpose of bring- 
ing it here, and it is the deed given by the Municipality of 
Assiniboia to the defendant, of the land in question, and it is the 
deed under which the defendant claims title. ’ ’ 
ation the witness admitted that he had never seen the seal put to 
any document by any officer of the municipality, he could not 
say what device was on the seal, or that it was the seal used by 
the municipality, he knew it to be the seal, only from receiving ■ 
documents from the municipality with the same seal on it “My 
only knowledge is in that way, and what the treasurer told me 
that they had issued the deed. I did not produce the deed to 
him. I asked him about the deed and he said 
given the deed.
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On cross-examin-

h! . that they had
I referred to the deed given, but I had nothing 

in my hand to show him, but I saw the seal in his office when I 
was up there. I did not examine it.”
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1 As to the signatures to 
the deed, he said, “ Mr. Tait was the reeve at the time, I don’t 
know the present reeve William Tait, Mr. Ness is the treasurer 
Ihe only means I have of knowing Taifs signature is from Com
munications : I never saw him write: I am pretty certain I have

Mr. Ness write his signature.......................I never met Tait
personally and would not know him if I saw him, the only way 
I know him is by receiving Communications from him signed by 
both him and the treasurer. ” On that evidence the learned judge 
held, that the deed was not proved, and he entered a verdict for 
the plaintiff.

The defendant moved in Term, to set asidp the verdict and 
enter a verdict for the defendant, or for a new ttial.

C. P. Wilson, for the plaintiff.

T. S. Kennedy and A. Howden, for the defendant.
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On the motion coming on, Mr. Wilson took the objection

which such action or proceeding may be tried or taken The 
y Mrn'lar l>roceeding in the court is the trial ofan interoleader 

15SUe- and to P6™'1 of a verdict in s„=h an issue being moved 

provision had ,0 be made, Administra-
tj 1 ' * ~ s" 73- There is no suit in court here
Hamtyn v. BeUtky, 6 Q. B. D. 63. ’

Per Curiam.—The trial of 
for under the Act. an issue is a proceeding provided 

, The ru es of procedure mentioned in section 
1=7, are not merely rules made by the court or judges, but include
cLtr°oVrSderiverd f,ng t0 Pr°CedUre Whetl’Cr by S,atute’ r"les
court, or der ved from common law, and as by practice verdicts 
m otlier similar cases may be set aside, so may this. ’

During the argument, Mr. Kennedy proposed 
davit on behalf of the defendant. to read an affi-

Mr. Wilson objected to it. 
diet was served

Notice of moving against the 
the 3rd of August, and makes no 

moving upon affidavit. A copy of the affidavi, „as not served 
nt. the 2,,d of December. Under the former practice when 

monons for new trial „ere made by rule no affidavd co d 
e used m support ofa motion for a new trial, unless-made within 

the four days of Term allowed for moving for the 
special permission of the

ver- • 
men tion of
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rule, without
court.

a Partx gives a notice of his intention 
0 move against a verdict, which contains no mention of ffida-

e d 8 m SUPP°rt °f tHe mo‘ion' he caa"°‘ be allowed 
” f a'LafffidaV"’ ”°tice of readin6 wbicli has been given only 

two dajs befpre the argument of the motion, without assigning 
a a isfaefory reason why the affidavit was not referred to in th!

g na notice, or, at all events, why notice of his intention to 
read it was not given at an earlier period. No exeuse or explan-
atmn is offered here, and the affidavit cannot be read P
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The appeal was then argued upon the merits.

VOL. vi. 1889

would
beyon7. S. Kennedy and A..Howden, for defendant. The jhdge 

proceeded on the ground tliat the tax sale deed was not proved • 
■ t was a public document, which did not require proof, RoscoeNisi 
Prtus Evidence, 94; 8 & 9 Vic. c 113, s. 1; Reg v. Parsons, L. 
K. 1 C. C. 24. The Municipal Act of 1886 does not require 
the seal of the municipality to such a deed. Section 691 requires 
it, but not section 672. Section 673 amended by statute of 1887, 
50 Vic. c. 10, s. 52. Deed purporting to be signed by reeve and 
treasurer, and to be sealed with seal of municipality; the slightest 
proof, if any, required. Taylor on Evidence, 8th ed., p. 162, 
8 r43> a*so P- 169, § 149. Ontario Sa/t Co.

55i; Woodhill v. Sullivan, 14 U. C. C. P, 265- 
Felln. South, 24 U. C. Q. B. ,96. The deed is produced from 
proper custody, and there is clear proof of execution. Fiteh v. 
McCrtmmon, 30 U. C. C. P. 183 ; Austin v. Armstrong, 28 U. 
C. C. P. 47.
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v. Merchatits Salti|! Co., 18 Gr.

C. P. Wrlson, for plaintiff. As to diseretion of the court, 
Pritohardv. Hanovtr, i Man. R. 366. Even if the deed 
proved, this not sufficient, the sale not proved. McKay v. 
Ctysler, 3 Sup. C. R. 482 ; Proudfoot v. Austin, 21 Gr. 566 ; 
Stevenson v. Traynor, 12 Ont. R. 804; Imperial Act, 8 & 9 Vic 
c. 113, not applicable.

! ;

B:

(20/h December, 1889.)

Tavlor, C.J.—The defendant contends, t hat the, deed under 
which he claims, being an official act, carried out by officers ofa 
Corporation having no interest, and merely exercising statutory 
powers, is an official and public document, within The Documen 
tary Evidence Act, 8 & 9 Vic. c. ,,3, s. ,. The learned judge 
at the trial held, that while'section 673 of The Municipal Act 
1886, amended by 50 Vic. c. ,0, s. 52, makes such a deed as thé 

in question, conclusive evidence of the validity of the saie 
and of all prior proceedings, still, as The Documen tary Evide 
Act seems to apply only to the proof of certain partieula 
faets set forth in the documents, or to which they reläte the 
party relying on a deed, not for the proof of particuiars’ and 
faets set forth m it, but as being in itself a conveyance, was not 
relieved from the necessity of proving execution and deiivery in 
the ordinary way. To hold the party relieved from doing so,
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would, he thought, be carrying the 
beyond its intention.
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673rc 
Act 5

cials ( 
deed. 
the d( 
o i Mt 
shows 
munic

proved his own signature and that of the reeve, and that the seal 
the seal always used l}y the Municipality.

So far as I can find, apart from the provisions of special statutes, 
and cases coming wjthin The Documentary Evidence Act, the 
only seals judicially noticed in England are the great and privy 
seals of the three Kingdoms, the seals of the different courts and

there must bethe seal of the City of London, in all other
evidence.

Here there is some evidence as to the signature of Ness, the 
treasurer, there is no evidence whatever of the signature of the 
reeve, and no evidence that the seal is the corporate seal of the 
Municipality. The witness swore ius, but when cross-examined, 
he had to admit that although he savv the seal at the treasurer s 
office, he never examined it, he never saw it affixed to any docu- 
ment, and he could not tell what device or lettering there was 011 
it. If he did Aot know the device or lettering on the seal of the 
Corporation, his saying that the seal on the deed in question is 
the seal of the Corporation, was merely hazarding a guess.

The learned judge was right in holding the deed not proved. 
No sufficient excuse for not being prepared with proper evidence 
at the trial is offered, and the motion tö set aside the verdict 
should be ref used with costs.
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iti Killam, J.—I agree that the application should be refused.

Strictly, the question respecting the admission of the tax sale 
deed is not properly raised. Upon that point the application 
should have been for a new trial on the ground ol the wrongful 
rejection of evidence. 
which, if the point were well taken, might have been amended.

The principal contention of the defendant is, that the tax sale 
deed is an “ official or public document, or document or proceed- 
ing of a Corporation,” receivable in evidence of some “ partic-

By the öyand section of “The ManitobaMunicipal Act, 1886, 
49 Vic. c. 52, “ Such deed shall have the effect of vesting the 
land in the purchaser, his heirs or assigns," 8tc, Previously to 
the execution of that deed, the purchaser at the tax sale does not 
acquire the title to the land. The deed is necessity in orde 
divest the former owner of his title and to vest it in the purchaser. 
Tlten, although it is executed by officials, it is, when executed,

-

This, however, is a variance in form
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the private title deed of the purchaser. 
673rd section of the Act,

ie seal It is true, that by the

a.. „ vic«. 5 tsna ■!,«.
dence of the validity of the sale and of all proceedings pribr to

ciaTof the M v T “ * S° and that il * executed by offi- 
e Mumöipality, cannot make it the less a private title

deed. Its execution may be an official act, but, whmi executed, 
the document ,s a pnvate, not an official document. The case 
0 Mc Le lian v. 7he Municipality of Assiniboia, 5 Man. R 26s

a— - w- - * £

ng t m consideringr it to have been msuffidently pjed 
Although the witness at first, swore positively and, no doubt' 
honestly to the seal and the signatures, his cross-examination

ofThe reeve ^ "° kn0V,hd^ °{th= “al or the signature
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tion is

jroved.
ddence
verdict itSSaaSrSt1 rocure the evidence of Mr. Ness, the treasurer of the Munici- 

pahty, to prove the execution of the deed, if the learned judge 
should be of opimon that it was not already proved. In support

b theT ^0nnC0UxnSel Stated ‘hat he was given to understand 
by the plamtiff that Ness would be present in court on the trial 
andtherefore dKlnotsnbpoenahin,; also, that Ness had been 
n the city and in the court room for several days prior to the 

day of the trial, and was so on the day immediately precedina 
that of the trial. No affidavit was filed in support of the applica6 
tion and no other reason for the non-production of further evi- 
dence was assigned.

The apphcation was refused, and after argument as to the 
necessny of extrinsic proof of the execution of the instrument 
and the suffic.ency of that offered, the plaintiff (caveator) had a

We have, then, to deal with a case in which a party went to 
nal relying e.ther upon the opinion that a document necessary 

to his title reqmred no extrinsic proof, or upon the sufficiency of
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he evidence of the witness produced to prove it. If he had been 
intendiiig to rely upon the witness Ness, he shouid have had him 
theTrikl ” have apphed for a postponement before entering up

; #■
The leamed judge was not bound to accept the statement of 

' C°unse' m excuse ior the non-production of the witness. Judges 
o ten do so, but, if they do not, another court cannot review 
the,r dec,stons upon the basis that jthe statements are proved. 
Kven, however, if stated upon affidavit, the facts alleged 
trtal would form no sufficient excuse for the failure 
the proposed witness. They amounted in no way to a promise 
or undertakmg on the part of the plaintiff to have the witness 
present at the trial. If ,hey had dbne so, the proper course 
would have been to ask an adjournment instead of proceeding to 
trtah See Turquand v. Dawscn, . C. M. & R, 7o9 ; Edwards 

j v. Dignarn, 2 Dowl. 642; Kitchen v. Uurray, 16 U. C. C. P. 74.

In SMfm v. Patrick, L. R. , H. L. Sc. 545, Lord Chelmsford 
satd, It ,s an mvanable rule in all the courts, and one founded 
upon the clearest principles of reason and justice, that if evidence 
which either was in the possession of parties at the trial, or by 
proKer d.hgence might have been obtained, is either not pro- 
duced or has not been procured, and thecase is decided adversely 
to the stde to which the evidence was available, no opportunity 
for producm-g that evidence ought to be given by the granting of 
a new trial. If this were permitted, il is obvious that parties 
might endeavor to oblain the determination of theif case upon 
the least amount of evidence, reserving the right, if they failed, 
o have the case re-tried upon additional evidence which was all 

the t,me within their power. • • In the same case somewhat similar 
remarks were made by Lord Colonsay.
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the case of the party applying is so likely to be true that there is 
danger of perjury. We must deal with these cases in the 

abstract.

249
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While I should feel as ready as any person to relieve 
rom the result of a mere slip, it appears to me that this 

reached a stage when we 
that there was a
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cannot do so, even if it were proved 
mere slip, at which no attempt is made. I feel 

m no way impressed by the circumstance that the defendant 
clatms as a purchaser at a sale for unpaid taxes. A title honestly 
acqutred 111 that way is as much entitled to protection 
other.
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Wtth reference to the two cases cited in support of the indul- 
gence asked. In Fitch v. McCrimmon, 30 U. G. C. P. ,8, the 
new trial was moved for on the ground of misdirection, that the 
defendant, who had a verditt, had not given sufficient evidence 
on a point on which the onus was upon him, and that the verdict 
was against law and evidence. The judges did not really agree 
on the grounds on which they granted a new trial, but their 
respecttve judgments went on some of the grounds taken in the 
rule MSI. The plaintiff was not in fault. InAustin 
28 U. C. C. P. 47, the verdict was held to be 
only question was whether

v. Annstrong, 
wrong, and the 

different verdict should be entered 
at once, the action having been tried without a jury or 
trial granted.

In my opinion, the motion should be refused with 
Dubuc, J., concurred.

costs.

Application refused, with costs.
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HANNA v. McKENZIE.

(In Chambers.)

ExecuHon.—Sale of goods of third party under.—Satisfaction of 
fudgment.—Amending sheriff's retnn.

Under plaintiff’» judgmcnt ond execution the sheriff seized and sold certain 
horses of the defcndanls. S. and M. claiming to be mortgagees of the horses, 
attended the sale and notitied inlending purchasers. The horses having been 
sold, the mortgagees brought lrespass and trover against the sheriff and 
ered against hitn the amount for which he had sold the horses. ,

Plaintiff had indemnificd the slierift against damage by reason of the seizure 
and sale, and also by reason of paymcnt to him of the purchase money, and 
the sheriff having pjtid over the monVy to the plaintiff, the plaintiff paid the 
mortgagees the amount of their verdict against the sheriff. '

Plaintiff then issued an aliasfi. fa. taking no notice of the rétum of the 
sheriff to the previous writ of “ money made and paid to the plaintiiPs attor-

Held, That the newyf.yb. sliouid be set aside; satisfaction be entered up on 
the judgmcnt roll; and a summons to amend the sheriff’s retnrn should 
be dismissed,

The defendanté had a summons calling upon the plaintiff to 
show cause why alias fi. fas. issued by him should not be set 
aside, and why satisfaction should not be entered upon the roll. 
The plaintiff had a cross summons calling ttyon the defendants 
and the sheriff of the western district to show why the retnrn of 
money made should not be amended.

The facts were, that in 1883 the sheriff seized a quantity of 
grain and six horses as the property of the defendants. The 
horses were claimed by Mowat & Knowlton under a chattel 
mortgage, and instead of applying under the Interpleader Act, 
the sheriff took a bond of indemnity from the plaintiff and pro- 
ceeded to sell the horses. Having sold tltem he, on receiving 
another bond of indemnity, paid over the money to the plaintiff, 
the amount being sufficient to satisfy his claim in full. Mowat 
& Knowlton then sued the sheriff and recovered a verdict. The 
amount of tltis verdict the plaintiff Hanna paid, and thereupon 
issued alias writs of fi. fa.

i

IV.
i sherifi
I 4 Den
I Mc Dt
I and b;
| had b
h%. there
t 465.

v. AU 
Burt, 
the pu 
recove 
Neilso. 
Ross v 
ground 
Pr., k 
tion, V 
ments, 
397 j v 
never s, 
he had

/• »

Tayl 
plaintifl 
to make 
to do, i: 
cannot; 
bona, w

-
B

IS
m



.. VI. 1889. HANNA V. MCRENZIE.' : 25 r
/. S. Ewarty Q. C., for defendants, referred to Addison on

Cr"!7C‘n 97!,i Chapman v' st‘“‘r, 14 Q- B. 62,; Freeman v. 
CMAwf/, 10 Watts, 9; Smith v. Painter, 5 S. & R. 223; Friedly
v. 9 S. & R. 156; Vattier v. Executors, 6 Ohio,
478. As to statutes in England, 2 Cto/y-j S/u/Wm, 836; 32 
Wen. 8, c. 5, provides oniy for case of lands; does not deal 
"ith goods. Presumption that purchaser buys equity of redemp- , 
lon merely, Weaver v. Toogood, . Barb. S. C. 239; Freeman 
lExecutwm s. 54. As to what payment to a sheriff means, 

Federal Bank v. Canadian Bank af Commerce, 2 Man. R. 257.

CWW, for plaintiff. Thefe was an announcement by 
s leriff that he was selltng the absolute property,.>>/>/• v. Elwood,
4 De.'10- 1165 i Adams v. Smith, 5 Cowen, 280; Richardson v. 
McDougatl, ,9 Wend. 80. The plaintiff here by giving bond, 
and by the sheriffs representations is in the same position as if he 

I ’ad b°Ught h,mself- Caveat efnptor has no application here ;

P ’erC "aS “press warranty by sheriff, Herman on Exeeutions,
465- For law as to warranty where sheriff is selling, see Morley
\ffrT7tr EX' 499 J ShMey'S L- C> *64 i Rapkael v.
Burt, Cab. & Elhs, 325. If mortgagees had recovered against 
the purchaser, they could then have, on what occurred at the sale, 
recovered back their money from the sheriff and plaintiff, Lee v.

e,Ison, 3 L. J. O. S. 72; Lewine v. Savage, 3 L. J. O. S. 89;
Ross v Jones, 2 L. J. O. S. 68. No objection to alias ft. fa. on 
ground of irregularity. Can satisfaction be entered up? Tidd's 

r., 1041; Arch. Pr., 721. As to practice on entering satisfac
tion, IVani v. Broomhead, 7 Ex. 726 ; Bingham's Law of Judg- 

<s’ As t0 amendment of retur,is, Herman on Exeeutions,
397 i Freeman on Exeeutions, s. 361, s. 445. Defendants have 
never satisfied execution. Plaintiff is in the same position as if 
he had bought, and a stranger had recovered the horses from him.

/ W. H. Wilson, for sheriff asked protection and
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{31st May, /88g.)
Taylok, C.J.-I do not see how I tan possibly make the 

plaintiff s summons absolute.

ro-
ing
iff, . . A sheriffs return may be amended

to make it in accordance with the true facts, but what I am asked 
to do, ,s to amend the return so as to make it a false return I 
cannot amend It so as to make the sheriff return the writ nulla 
bona, when under it he sold goods sufficient

vat
'he

to satisfy the full
.
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amount of the plaintiff's judgment with his own fees, andactually 
paid the money over to the plaintiff.

On the other hand, it seems to me, that what has occurred 
here has operated as a satisfaction of the judgment. The defend- 
ant s goods have been seized and sold, the purchase money which 
they produced was paid over to the plaintiff, and the purchasers 
are still in possession of the goods.

.

C£

th

i
I The defendants had, at the time of the seizure, 

the horses, an equity of redemption, which 
and saleable.

S1 an interest in
was pruperly seizable 

The purchasers bought such title as the dcfvndant 
had, and got no warranty of title on the sale by the sheriff. 
What the sheriff seems to have said at the sale in reply to 
tion by an intending purchaser or some person 
I think, be regarded

ii
-

a ques- 
present, cannot, 

as a warranty of title. It was only an 
incorrect staten^ent of the law. Whatever might be the case 
where the plaintiff becomes a purchaser, giving credit on nis 
execution for-the goods bought, and then the goods turning 
not to have belonged to the defendant, he has had to account for 
them, this is not such a case. Here, the goods of the defendants, 
goods m which they had an interest were seized, sold, and the 
proceeds paid to the plaintiff. Thereby his judgment was satis- 
ned. T hat it is satisfied wiihout his receiving any practiual bene- 
fit Irom it, K his own fault. It has all arisen from his not allow- 
ing the sheriff to interplead, and giving a bond of indemnity in 
consequence of which he has had to make good the amount of 
the verdict recovered by the mortgagees.

I
i -

B-

.
Ai

Ai Coui1It was pressed that if I considered the question doubtful,
should not order satisfaction to be entered, but leave the :__
to be brought up in some other way, and for this Lewine v. 
Smage, 3 L. J. O. S. 89, was referred to. There, the doubtful 
question was one of fact, the defehdant setting up a settlement 
which he had had with the plaintiff, while the plaintiff insisted 
there was still a sum due. Here, there is no dispute as to the 
facts, and I dg.not think therg can be much doubt upon the law.

A further question was raised, that the summons is not properly 
framed to obtain the relief desired. This question I cannot dis- 

. pose of; as nerther party has handed 
of the summons.
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The evidence taken at the trial in Mowat v. Cltmmt which
put m by the plaintiff, but objected to by the defendants 

cannot, I think, be read. y aele"dants,

The piaintiff-s sumno,,, milst be disch d wjth
the defendanfs summons made absolute with costs.
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MAHON v. INKSTER.

(In Appeal.)

County Court appeal.—Security.
=ouBr,tcr^:^f;t™.chr:g sEcurity f°r' -

L° :;;r “cos,s °f 25

Appeal of defendant from a decision of the 
Court of Selkirk. yJudge of the County\

Dtful, I 
matter 

vine v. 
oubtful 
lement 
nsisted 
to the 

be law. 

roperly 
ot dis- 
a copy

J. D.Camerou, for plaintiff, took the objection that 
notice °f appeal had been given, and that the 
not sufficient.

no proper
security given

County Court Act, 1889, sections 242 to 266 
nclusive. It was mcumbent on the appellant to show thft he had

c hRd277 S comT ^ £ 10 SS

was

H. M Howell, Q.C, and Co/O, H. Campbell, for defenH,„t 
h rom the certificate of the Judge of the County Court L Court 
should assume that everything was done that was requ red 7,he 
County Court. Gcme v.Cheslcr, 5 Man R 2r« T . ,
^Ppeal is unlimited, Fraser v. At.Lt, Sup. Ct. Dig 403

. . . c
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(6th December, 188g.)

Taylor, C.J., delivered the judgment of the court. (a)

The objection that the defendant who appeals has not given 
öecurity for, or paid into court, the amount for which judgment 
»as bpen given against him, and a sum sufficient to cover the pro- 
kable costs of the respondent on the appeal, seems fatal.

1 This objection is one which can be taken when the åppeal 
tfomes on to be heard, and it can be supported by affidavit. 
jDame/s v. Charslcy, 11 C. B. 739; Stone v. Dean, E. B. & E. 
504; Norris v. Carrington, 16 C. B. N. S. 10; Griffin v. Coletnan, 
4 H. & N. 265 ; Ward\. Raiv, L. R. 15 Eq. 83, are all cases in 
which such an objection 
called on to be heard.

By The County Courts Act 1887, sections 243 & 245, the giv- 
ing security for, or depositing in court, the amount for which judg
ment has been recovered and a sum sufficient to cover the probable 
costs of the appeal is a coMtion precedent to the righ t of appeal. 
It is only when the security\s been given that the appeal shall 
be taken and deemed to be allowed. It is only when the deposit 
has been made under section 243, or when the security has been 
given under section 245» that the proceedings are to be certified 
by the judge, and the return made to the Court of Queen’s Bench. 
Here there is nothing among the papers certified to show what the 
security was, but endorsed upon them is a memorandum said to 
be in the handwriting of the judge, requiring the appellant to pay 
into court $75 The amount recovered in the action was $166. 
There is no pretence that any other sum was paid into court. 
The judge had no power to dispense with the plain requirement 
of the statute as to the amount to be deposited. or for which 
security should be given; Stone v. Dean, E. B. & E. 504, and 
until the statutory requirements were complied with he had 
jurisdiction to certify the proceedings. The appeal is not properly 
before the court, and must be tstruck out of the paper with öosts.

Appeal struck out with costs.
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iot given 
judgment 
r the pro- ELLIOTT v. ARMSTRONG.

(In Chambers.) \

Pleading. -Joinder to pleas of re/oas, and counU, 

PlaintW joinecl issue upon plcas of release by deed and 
H'ld, That a joinder was appropriale to such plcas.

ie åppeal 
affidavit. 
B. & E. 

Co leman, 
1 cases in 
peal was

counteiVclaim.

This “ a summons to strike out plaintifTs joinder of issne on 
defendatit s pleas (r) of a reiease by deed, and (2) ofJcounter- 
clarni for damages for breach of warranty.

C. P. mson, for defendant. The proper replicalion tn a
onss°ner yL-y c'0 eslfactum’ a"d asimpfc joinder 
» “ ‘ C"mmon Law Procedure Act, 120. 24,, 242 •
BulUn &- Leake, 671; Chitty on Pleading, voi. 2, p. 456 The
damages' "'Po a f°r ! b?Ch °' alld unliquidated
damages. lo a counter-claim there must be a nlen cw*

fr-R l6'- AS judgment on a co,:;,^;;
dM/ J‘yr0r' 5 B' D' 569 > sf<MaU v. Mait/and, 17 Ch 
D' 82 ’ M‘Gowan v. Middleton, r 1 Q. B. D. 474 As to
'aZ SCtnff bCf0re ,852’ See M“wain v' Mather, 5 Ex 
Chapple v. Durston, i Cr. & J. 5
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‘ „„ T. H- GUmour’ for P‘aintiff- In Ontario a mere joinder is a 
good answer to a counterclaim, Hare v. Cawthrope, rr Pr R

Ofrel T7' a"T 12 Pr' R- 6l6- As 10 replication to pleå
L- *• ■11

C. P. Wilson, in reply, cited Waterman on Set-of, 174,
,BAIN: J—rSection 79 of th= C. L. P. Act provides that the fo 

of joinder of issue given in the section shall be deemed to be 
• den,al of the substance of the pleading it is pleaded to and an

®“e there°n- The obiect of this Provision was to enablé a party 
to traverse ,n a compendious form all the allegations which 
before the Act, he could have traversed separately A nlainfff 
,S n0t b0und 19 r=p.y in this form. Hemay^il trte"
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allegations that he wishes to deny in the opposite pleading in the 
forms given in the schedule to the C. L. P. Aet or in like appro- 
priate forms, but the use of this general form seems to be permissible 
in all cases where the issue to be raised involves matters ftt to be 
tried by a jury, and when the plaintiff wishes to deny all the 
material allegations in the opposite pleadings. The authorities 
cited by Mr. Wilson do suggest. I must admit, a dpubt if this 
replipation is the proper one to a plea of release by deed, but they 
do not estabfish that it is not, and I can see no sufficient reason 
why the provisions of the section should not be as applicable here 
as in other cases. The defendant, in any case, cannot have 
been misled or prejudiced by the plaintiff’s replication, 
and if I thought it were not correct, I would, probably, allow 
him to amend as of the date when his replication was filed.

As to the other point taken, in Sharp v. McBirnie, 3 Man. R. 
i6r, it was saiti that the general principles of practice and plead
ing must be applied to the enlarged defence of set-off and 
ter claim allowed by the Q. B. Act. The usual practice is to 
take issue on a plea of set-off", and if a plaintiff has no other an- 
swer to make to a counter-claim than to deny the statements of 
fact on which it is based, it would seem to follow that he can do so 
in the form given in the Procedure Act, as he has done here. 
Probably any defence which a plaintiff could make to a set-off 
by jotning issue on the plea, can likewise be made to the 
ter-claim.

Summons discharged with costs, to be costs to the plaintiff in 
the cause.
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Malicious prosecution. No criminal charge laU.-Prosecution 
on aavtce of c ouns el or magistralt.—Mistake in law or 

fact.—Prosecution with view to compensation.

.* r r„ .”.-'r; “tr1srt;
* ” . 0rder for ,hc delivelT of thecilild,” The magis-
träte mformed defendant that he ha,i ao power togivc such an order, and åfter 
con«uhidl°n „ilh defendant, issued a sumntons to plaimiti alleging that the 
plamtiff did detain one H. B. with intent to deprive the said A P S of 
possession of the satd H. B. contrary to the fonn,ofthe statute,” &c Plaintiff 
was commdted for trial, indicted and acquifted

After vevdict for plaiatiff i„ an action for malicious prosecatioa and 
motion for non-suit or new trial,
HM, (B*.N J.. ^»/ej-That the action lay, although ao criminal 

charge had been sufficiently alleged in the information.
2' f ^ ,a='s a” lhe fcts °f h“ =as= fairly before connsel, and act. 

tona JU, upon the opinion given by that counsel, he is not 
an action.

3. Advising with amagistrate is a circumstance, only, for the considera- 
tion of the jury in deciding the quesUon of malicc.

4. In considering the qnestion of reasonable and probable cause a 
defendant may be protected although he waa mistaken upon a matter
“J kfWaS h°T' “d Ä b“‘ « -Pon

5. Proceedings not with a view to the punishment of an abducter hut 
modv?”8 lhCre0f 10 rega'" po,Ses,i<>n of the chikl. exhibit a malicious

This was an action on the case for malicious prosecution.
Jr* A > r<;0?t “ the dcdaration' averred, that the 
defendant falsely and maliciously, and without reasonable or 
probable cause appeared before a justicc of the peace and charged 
that the plamtiff did detain one Hilda Blake with intent to
dedrlHu‘theDdMendant' hCr 'awful gl,ardian' °f the possession of 
satd Hilda Blake, contrary to the form of the statute in such case
made and provided, and upon such charge procured the justice 
to grant his summons for apprehending the plaintiff, and bring-

A child having strayed and
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ing her before the said justice to be dealt with according to law, 
and by virtue of said summons caused the plaintiff to be brought 
before the justice, who having heard the charge, adjudged the 
plaintiff to be guilty thereof, and committed her to gaol to be 
safely kept until thence deliveréd in dué course of law, and the 
plaintiff then being a prisoner in the common gaol, committed 
for trial on the charge aforesaid, was brought before a judge of 
the Cöurt of Queen’s Bench, and havingt consented to be tried 
before a judge without a jury, and being ready for her trial, 
arraigned upon the charge aforesaid, and pleaded not guilty, and 
no evidence being offered by the Crown, the judge found her 
not guilty of the offence with which she was charged, and dis
missed the same, and discharged her out of custody, whereby the 
prosecution was determined. The second count was the same, 
except that it fverred, that before the judge, the plaintiff 
arraigned upon the charge, “ that she, the said Mary Rex on, &c., 
at, &c., feloniously and unlawfullydid by force detain one Hilda 
Blake, a child then under the age of fourteen years, to wit, of the 
age of nine years, with intent then to deprive one Alfred P. 
Stewart, the guardian of such child, of the possession of the said 
child, against the form of the statute,” &c. 
pleaded to each count not guilty, and that the prosecution 
not determined as alleged.

The case was tried at Brandon, before Mr. Justice Killam, and 
the jury found a verdict for the plaintiff for #46.

The defendant moved in term to set aside the verdict and enter 
a non-suit pursuant to leave reserved, or for a new trial upon 
number of grounds. Of these, the only ones argued were 
That there was no offence charged against the plaintiff in the 
information or evidence produced at the trial, and the declara- 
tion being framed as it was, no cause of action was shown

vol. vi.
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against the defendant. For misdirection of the learned judge in 
this, that he ieft the question of reasonable and probable cause
too broadly to the jury, as more fully set out in objections taken 
at the trial. For non-direction in this, that the learned judge 
should have told the jury, that if the defendant laid the facts 
fully and fairly before the magistrate, and then, the magis- 
trate acted and prepared the information which defendant tjien 
signed, defendant would be relieved from responsibillty.
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rhe ev,dence showed that so mc- charitable persons in England 
M sent an orphan girl about nine years of age .0 the defepdan, 
and she was, on the 5th of March last, living in his house and
ledg/onhed' f °rt th3t day ab°Ut noon- she> ”ithout the know- 
ledge of the defendant or any of his fumily, left the house
~f7rS fSCd 3 Se3rCh W3S be«un> but before those 
out by the defendant came up to her, she had been pieked up by

son o tie plamtiff and another young inan, who refused to 
give her to the defendant’s son, and took her 
house, near which she
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... was foundi The defendant soon after 

there asking for the child, and showing the letters from 
England m yirtue of which he claimed that she was under his 
care, when the plamtiff refused to allow him to take her As to 
what passed on that occasion, and as to the exact terms in which 
the refusal to giye up the child was expressed, the evidence 
contradictory. The same even ing the defendant 
trate desi ring to get, 
delivery of the child.

was
went to a magis- 

the magistrate said, an order for the

Zcase he told h,m to return again in the morning, and promised 
ni the meantnne to look up the matter the best way he could 
Next day the defendant returned, and the magistrate having 
exannned the Cnminal Statutes, read to him, and they discussed 
together sec. 45 of c. 162 of the R S Cswore to an information which charged that ^he pWmhf dM

before him to answer the complaint. On that day, the 7th of 
March she appeared before two magistrates, who found the 
charge laid m the information proved, and committed her for 
nal at the next court of competent jurisdiction, accepting bail 

for her appearance there. At the next assizes, on the aoth of 
March, the plamtiff was ready to take her trial, but no one 
appeared to prosecute. No criminal business having been 
expected, and there being no civil cases for trial by a jury the 
Sheriff, acting under 48 Vic. c. r7, s. 178, had summoned neither' 
grand nor petit jurors. Thereupon, the plaintiff was brought 
before the presiding judge under The Speedy Trials Act, 8
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elected to be tried by a judge without a jury. An indictment 
accordingly prepared, chargingjji 

in the second count of the declafation. To this the plaintiff 
pleaded not guilty, and no evidence being offered to support the 
charge, the judge entered a verdict of not guilty, and she 
discharged.

W. H. Culvet and T. M. Daly, for plaintiff. The verdict is 
for $46 only; and the motion being for a new trial, on ground 
of weight of evidence and misdircction, and the grounds of the 
misdirection not being set out, the application will not be 
tained. Scolt v. Crearer, 11 Ont. R. 541; Crandell v. Na//, 30 
U. C. C. P. 36; Archbold's Practice, 1538.

H- F- Hagel, Q. C., for defendant. The objections are set out 
in the notes of the trial; the sixth ground is for misdirection, and 
the non-directi*n is specifically set out.

The court allowed the appeal to proceed upon the grounds of 
misdirection and want of direction.

P- Hagel, Q. C., for defendant. The information diSclosed 
no criminal charge. He cited Hunl v. McArthur, 24 U. C. Q. 
B. 254; Macdonald v. Henwood, 32 U. C. C. P. 433; S/eph 
v. S/ephens, 24 U. C. C. P. 424 ; Munroe v. Abbott, 39 U. C. 
Q. B. 78. The judge should have told the jury, that if the 
defendant had fully and honestly stated the case to the magistrate. 
and the magistrate acted on his own idea of the case, thedefend- 
ant was not liable.

W. H. Culver and T. M. Daly, for plaintiff The magistrate 
does not take the pläce of counsel, Olmstei v. Partridge, 82 
Mass. 381 ; Murphy v. Larson, 77 Ill. 172 ; Brobst v. Ruff, 100 
Penn. St. 91; Abrath v. N. E. Ry. Co., it Q. B. D. 455.

Defendant knew charge was a felony when he made an offer of 
compromise. Reg. v. Barrett, 15 Cox. C. C. 658) Stephen 
Malicious Prosecutions, 50. As to malice, Stevens v. Midland 
Counties Ry. Co., 10 Ex. 352. As to what is a prosecution, 

Jones v. Gviynn, 10 Mod. 148; Chambers v. Robinson, 2 St. 
691; Wicks v. Fentham, 4 T. R. 247; Pippett v. Hearn, 1 D. 
& R. 269; Clarke v. Postan, 6 C. & P. 423; Lawrenson v. Hill, 
10 Irish C. L. 177.
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moved against is, that the information set out in the declaration 
wUlnoule110 Cnminal charge’ an action for malicious prosecution

VOL. VI.

ictment 
set out 
plaintiff 
port the 
$he was

being done. or was even aware of its
no Ho k., °n nhe proceedin8s bePore the magistrate, there is 
no doubt he was the actor, and in every sense the prosecutor.

That no criminal offence is charged by the words used in the
8661,15 Flain' 11 i5 n0t alle8ed that the detaining 

Htlda Blake was unlawful, or by force or fraud, nor is it alleged 
that she is under fourteen years of age.

In support of this first ground of objection, several Ontario 
cases are cited and relied on. In Smith v. Evans, ,3 U. C C
nlaintiff -7!;r6)tW0 C0UnlS'thC firStl that def™daa‘ charged 
pamtiff with ha/ing felomously stolen, &c., a note or receipt
h! "’0ne^j.h><!acond’ tt^P355 for causing plaintiff to be arrested. 

n™0” Pr°Ved’ the char6e was, that the plaintiff 
did abstract from the table in the house of John Evans, a paper

rnwftt?rbi6 S6CUnty f°r m°ney'” At the trial' Richards, J., 
“ at!he first count was not Proved, as there was no proof 

tha defendant aeoused plaintiff of any crime. Hunt v. McArthur
Q' 254’ W3S a" aCtion on the case, in which the 

defendant was sned for malicious prosecution, he having pro- 
cured an information to be laid against the plaintiff for obtaining 
money under false pretences, upoh which a warrant issued, and 
he was arrested. The charge was laid and the warrant issued in 
to City of London by a justice of the peace for the County of 
Middlesex only, and the court held, that as the magistrate could 
under the circumstances, neither entertain the complaint
"‘”“‘"P™:1- !t was as if ‘he defendant had himself 
direeted the plaintiff^ arrest on an unfounded
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charge, in which 
case trespass was the proper remedy, and the action being mis- 
concetved a nonsuit was entered. In Suphsns v. Stephen,, 24 
U. v, v. P. 424, there were two counts, the one in case, the 
second trespass. The first count averred, that the defendant 
had, m an information, charged the plaintiff with causing the 
death of S. by admmistering a poisonous drug, and had 
such charge, procured a warrant for plaintiff’s arrest. 
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charged, but the evidence showing defendant to have interfered 
personally in the arrest, that was sufficient to support a verdict 
on the second count. In Muntoe v. Abbott, 39 U. C. Q. B. 78, 
the only count was in case. It alleged that defendant charged 
plaintiff with having unlawfully and maliciously set on fire 
defendant’s premises, iipon which she was arrested, and at the 

•\ tr*a^ she had a verdict for a large amount. The information 
proved, merely stated that defendant had reason to believe the

coi
Ife!

in (B 11
Ma

. but
cou1 { star

premises were set on fire by plaintiff", then a servant in his employ. 
The court held, that though the charge was not stated with so 
much precision as it might and ought to have been, yet, after 
verdict, it might be reasonably held as imputing a crime, but the 
objection of a variance. was held, in the absence of amendment 
of the declaration, fatal. And Harrison, C.J., said, “ It is a 
question whether, if the count be so amended as to suit the 
information, itfwill be a good count.” The court thinking the 
damages excessive, and being strongly of opinion that the case 
was one for a compromise, propbsed that the declaration should 
be amended by inserting a count in trespass, and the damages 
reduced to $300, to which the parties agreed. In McDonald v. 
Henwoodj 32 U. C. C. P. 433, the statement of claim alleged, 
that defendant charged plaintiff" with a felony, but the informa
tion and warrant of commitment when produced, showed only 
civil trespass, and the plaintiff
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was non-suited. It appearing, 

höwever, that when the parties were before the raagistrate, and 
the objection was taken that no criminal offence was charged,' 

of the defendants said, that to have the case investigated, he 
would charge the plaintiff with stealing the oats, the court ordered 
a new trial with leave to arnend the statement of claim. Wilson, 
C.J., thought the defendants were, under the circumstances, dis- 
closed in the evidence, liable

1

I

Ir as trespassers, but Osler, J., said, 
“ whether an action on the case in the nature of an action for 
malicious prosecution will lie for making a false and malicious 
statement to a magistrate, shewing nothing which confers juris- 
diction on him, but on which he nevertheless acts by issuing a 
warrant, is a question which requires further consideration.”

1
|i

1
These cases turn on the form of pleading, and decide that 

plaintiff cannot recover on a count in case wherh no criminal 
oflénceis charged, though, if there is a count in trespass, and he 
lus been-arrested, be could have a verdict on that. in the pre-
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cl:'! te:;tnothing in the evidencewhich -pp°«»

inOhnt.rin8lithaU,th0ritiv See™ inconsistent with ‘he dedisions 
mTZ f,Zm g‘and is S,ated Kenmllym Stephen, 
ff',?’’ Whcre thc bill was found by the grand jury 
but the .ndictment was bad, so thatTheoretically the plaintiff ,
standinTif^h ^ C°nV‘Cted Upon il> the acti°n lies notwith- f
“ Thl LPrTCUt,°n W8S malici0us and wi‘hout probable 
cause. The first decision to this effect seems to have been in
heldnt^ ' CZ’l Palm' 44’ but ™ some subsequent cases it was 
in Sir T R156' ChamMain v- « reported in a note
, e'S; ,35’ and “ Is there »id. “thére was a verdict 

or the plaintiff, and a motion in arrest of judgment on the 
ground that the action would not lie where the charge was only
iudamenT h bUt’ notwithst“ding, the plaintiff had
judgment, but this decision was afterwards reversed.” In Lerw
l£Zr' f"' T' wa>"”' I35, the Kin«'s Bench felt bound 
by the judgment ,in the Exchequer Chamber, though Twisden T
T1’./ 11-med a hard CaSe if the «*» should not™ ' In 
S \'v- Rob"ts> 1 balk. 14, it seems to have been assumed that
0"ffe°nrc" t°hTYan aCti°”: thC Charge should of a criminal 
°Y"h Trh ,leadrg case’ howcver’ and the one which has ever 
since been followed, appears to be/»»„ v. Gwynn, ,0 Mod. 148
214, in which the King’s Bench, after apparently two arguments’

an aC‘i0n Wi”* a,‘hough the indictment
sood ’ This q y 7Tthe purpose of ™alice as if it had been good. This case was followed in Chambers v. Robimon 1 Åt

B YTm T FeT”’ 4‘T' R' 247; and Wv. HeLe, 
the n&jUdY34; 1 &R' a7°' So> the a=tion will lie, though
he prosecution was in a court incompetent to take cognizance 

of it. Thus, in Attwood v. Monger, Sty. 378, an actiontbr false 
presentment before the conservators of the Thames, after verditt

ias? ss
s-sisasÄsssr^s
Ä t Ä: VSStSSfSSSz

263
terfered 
verdict 

». B. 78, 
charged 
on fire 

1 at the 
rmation 
leve the 
smploy. 
with so 
;t, after 
butthe 
ndment 
It is a 

suit the 
;ing the 
he case 

1 should 
lamages 
nald v. 
illeged, 
iforma- 
only a 

icaring, 
te, and 
harged, 
Lted, he 
ordered 
iVilson, 
es, dis- 

said, 
ion for 
ilicious 
s juris- 
iuing a
i.”

that a 
riminal 
and he 
le pre-

1



i

264 1889.MANITOBA LAW REPORTS.

ation and the expense are the same upon a groundless and insuf- 
ficient indictment as upon a good one, or as Abbott, C.J., said 
in Pippett v. Hearne, “ Whelher the indictment be good or bad, 
the plaintiff is equally subjected to the disgrace of it, and put to 
the same expense in defending himself against it.” A number 
of American authorities to the same effect are cited in the recent 
edition of Stephens on Mal. Pros., but the only one I have had 
an opportunity of examining is Morris v. Scott, 21 Wend. 281.

What the form of the action was in Chambers v. Robinson,dx\å 
Wickes v. Fentham, does not appear from the reports of these 

cases, but Jones v. Gwynn, and Pippett v. Hearne, were both 
actions on the case. Reference may also be made to Goslin v. 
Wilcoek, 2 Wils. 302, and Elsee v. Smith, 2 Chitty, 304. That 
the action may be in case, was held in Morris v. Scott, 21 Wend. 
281, and according to Stephens in Hays v. Younglore, 7 B. Mon. 
545, and Turpln v. Renny, 3 Blackf. 211, also.

As to the grounds of misdirection and non-direction, it wask 
argued that there being no solicitor in the neighborhood whom 
the defendant could consult, and he having fully and fairly laid 
all the facts before the magi stråte, having consulted with him and 
been advised by him, that he thought the case came within sec- 
tion 45 of the statute, that should be a protection to him as fully 
as if he had, after full disclosure to a solicitor, acted upon and 
under his advice.

The law, certainly, seems to be now settled, that if a party lays 
all the facts of his case fairly before counsel, and acts bona fide 
upon the opinion given by that counsel, he is not liable to an 
action, Ravenga v. Mackintosh, 2 B. & C. 693; Fellowes v. 
Hutchison, 12 U. C. Q. B. 633; Nourse v. Calcutt, 6 U. C. C. 
P. 14; Crawford v. McLaren, 9 U. C. C. P. 215; Stewart v. 
Sonnebom, 98 U. S. 187.

At one time the professional standing and ability of the 
sel consulted, seems to have been an element in considering how 
far the protection should extend, or as Heath, J., expressed it in 
Hewlett v. Cruchley, 5 Taunt. 277, it would be dangerous to lay 
down that a defendant may shelter his malice “ by applying to a 
wcak or an ignorant man.”

I can find no case in England or in Ontario, as to the amount 
of protection which, having taken the adviqe of a magistrate,
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no defenr,a b“‘ ‘n thC United States> il has been held
no defence. I„ Brobst v. Ruff, ,oo Penn. St. 9,, it „as said

efendant cannot be perraitted to prove that he acted under
Theey ir„°0,af SrL° Khe PeaCC iD inStitUtinS the Prosecuti0n. 

y not qualified by a course of study to give ad vice on
questions oflaw. They do not pursue ,t as a profession. They 

chvged with the duty of advising any person to cora 
Zm for Pr0SeC""°n: They 0UKht not t0 act as attorney or 
be öre l "''nre8^ ‘V prOSeCU,ion he is »bout to institute 

^that Where Ä ^ » IIL “ was held,
attoraev th r P™" COnSU,ted ^ not a regu.arly licensed 
s M y’ „ l Was no Protett>on, and in Olmsttd v. Rartridre 
82 Mass. 383, evidence that the defendant acted on the advfcé
petenTtaTdi' " C°“nSell°r 0r attorne>' "as said to be incom, 
petent to d.sprove mahce. Without going so fa,.as to say that
hav,ng taken such advice, is no defence, it seems to me it would 
bedangerous to go further than to say, it is a circumstance for
Here°all ,r,t,0n °It ^iUry in decidin6 the T»estion of malice. 
tlere, all that passed between the

fully brought under the notice
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magistrate and the defendant 
of the jury by the learned
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judge.sec-

fully Then, on this question of reasonable and probable cause, while

170. by the Judictal Committee of the Privy Council.

Looking at the whole case, the evidence the jury had before 
tl em of the facts upon wh.ch the defendant acted in maki,.g the
LlTh th<heV'denCe fr°m Which il may he inferred, that in mak- 
mg ,t hts object was not to have the plaintiff punished for an 
Offence, but by means of the charge to regain possession of the 
* d> a motlve sald >n Stevens v. Midland Cmnties Ry., 10 Ex 

352, to be a malicious motive on the part of the person so actingj 
ihe defendant may congratulate himself that there was not a lar- 
ger verdict against him.

and

r lays 
t fide

:. c.
rt v.

:oun- 
how 
it in 

0 lay 
; to a

In my judgment, the defendanfs motiön for a non-suit or new 
tnal should be refused with costs.lount

rate, Dubuc, J., concurred.

.
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Bain, J.—I agree that the verdict in this case should not be 
disturbed on the grounds taken for mis-direction and non-direc- 
tion, but whether the action, depending as it does on a statement 
or information that charged no offence or crime cognizable by 
criminal law, can be maintained at all, is a question that seems 
to me open to very considerable doubt. There is no evidence 
that in any way connects the defendant with the.charge laid 
against the plaintiff in the indictment, and it is not contended 
that what is alleged in the information charges any offence for 
which she could be prosecuted criminally., The suinmons issued 
by the magistrate was, therefore, wholly iFoid, and the plaintiff 
was under no obligation to attend upon it, or pay any attention 
to it, any more than she would have been had the summons been 
issued by one who was not a magistrate. The subsequent pro- 
ceedings of the magistrate were as void as was the issue of the 
summons; and under these circumstances, c,an it be said there 
was a criminal prosecution at all ?

According to the decisions in the Ontario courts, an action in 
this form could not be maintained on the facts of this case. 
What we have here, to quote the words of Hagarty, C.J., in 
delivering the judgment of the court in Stephens v. Stephens, 24 
U. C. C. P. 424, “ is not an improper setting in motion of the 
criminal law, but a mere void proceeding, an information dis- 
closing no offence, and nothing to found the magistrate’s jurisdic- 
tion.” And the cases of Smith v. Evans, 13 U. C. C.P. 60; 
Campbell v. McDonald, 27 U. C. Q. B. 343; Munro v. Abbott, 
39 U. C. Q. B. 78; and Macdonald v. Henwood, 32 U.C. C. P. 
433, all seem to me to support this view.

Nor do I think it to be at all clear that the English cases of 
Jones v. Gwynn, 10 Mod. 214; Chambers v. Robinson, 2 Str. 
691, and the other cases cited and relied on by Mr. Culver, 
necessarily conflict with this view.

In Stephens on Malicious Prosecution, at p. 26, it is laid down 
.as a general rule, deducible from theauthorities, “that whenever 
there is a prosecution for a criminal offence, an action for malic
ious prosecution will lie if the prosecution be malicious and with- 
out reasonable cause, whatever the alleged criminal offence may 
have "been.” This statement does not necessarily imply that 
there may not, perhaps, be other cases in which the action will 
lie, but in Indermaurs Principles of the.Comman L{nQy»X\$. 340,
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jtjf lid, “ Malicious pfosecutiön may be defined as a tortious
acr.wTZ"1 •''VT1 and maHci°US Prosecut'on ofone for 

, the unjust and malicious making one a bankrunt with
weigahtythean°anable ""“k CaUSe-” And of mu=h’ more 
Of !o d Mar, J Mnera rtatement ™ 3 teXt book- are the remarks 

and Lou8hl»rough i„ ,he case of Sutton v.
or analogv ” ,7” ' 1' 7 ^ P' 544' “ There is no similitude

pon the stating of it, ,s manifestly illegal. This kind rf action
Tht e PTiCU“0n Which- UP°D th= face of it, is manifestly legal 

°f tl“s -tion is that a legal prosLtln 
was carned on without a probable cause. ’'

Plainbff de/7d’ Inhink’ thi“ the cases relied on by the 
plaintiff differ from the present case in what seems to me to be

important particulars, that is, that in all of them, indictments
etcep TeZr y P;Cferred’ “d fUr‘her’ tha‘ ™ “» »fTm 

defcTlvf T I”™ V' GWyn”' the 'ndictments, thoughdefective chargeä offences for which the parties were liable tor:;rrhed' mis v- Gwym ■ **admi rh , o subseclueilt cases are founded, and while I 
y , f ’ere are exPressions in the judgment which 
1 old that the action will lie in cases where the indictment has 
charged no Offence a, a„, stil, I am not free from doubt if «he
senuein'11 W3S !Tended l° g° ‘hat le"gth’ a"d Certain‘y the sub- 
sequent cases do not go that length. In Jona v. Gwym, the
plaintiff had been indicted for carrying up the trade of a badger 
r corn deakr w.thout a license, against the form of thestatute, &c 

to he im .TT" SOmeLSenSC’ an »ffence qharged, wouldseem 
hat " a7 d 'T m the j-dgment of the Chief Justice, 

that all he danger m this case, if the indictment had been good 
wonlti only have been incurring a fine.” And that the Chief 
Justice had ,n his mind defective indictments, whether or not the 
ludgment was,ntended to applytcindictments that charged no 

ence, is evident from the following remarks: “It ought to be 
onsidered he says, “a small slip vitiates an indictment, and if 
hat shall protect a man from an action, a way is opened for the 

malicious to ruin the innocent; for how easily may a slip be
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1889made on purpose.” But at any rate, in this case, as in all the 
others, indictments had been preferred and the criminai law had 
been actually put in motion, but in the present case, I douljUlit 
can be said t hat the criminai law was in any way put mmotion 
by what the defendant or the magistrate did, though, do„„ 
both of them intended to put it in motion and thought they 
doing so.

In Elsee v. Smith, 1 D. & R. 97, when the defendant had laid 
an information on which a magistrate had issued a search warrant 
and a warrant for the arrest of the plaintiflf, it was objected that 
the defendant was not liable in an action for malicious prosecu- 
tion, In the course of his judgment, Abbott, C.J., said (p. 100) 
“Now, if the warrant be not void and illegal in its form, and be 
founded on the matter laid before the justice, and as he, as a 
justice of the peace, had authority to grant such a warrant, then 
the present adtion is proper in its form for falsely and maliciously 
•causing the magistrate to grant a warrant to do the act complained

ubtless,
were

Stai

because 
the exet 
addition

Held, '
by,

This 
restrair 
of a sai 
taken v

As far as the merits of the present case are concerned, I would 
be pleased if I could have come to the conclusion that the plain- 
tiff could have maintained the action. If she cannot maintain 
it, she would seem to be practically without redress for the indig- 
nity and expense she has been put to by the action of the defend
ant and the magistrate, for there is nothing in the facts of the 
case, as there probably would be in most cases, that would enable 
her to proceed again st either the defendant or the magistrate on 
a count for trespass. However, as far as I have been able to 
consider the matter, the authorities seem to me to be against her 
having the right under the circumstances, to maintain the action 
for malicious prosecution.
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Application refused with costs.
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(In Equity.)

Statutes, Constriiction of.—Tax deed.
ad laid 
rcarrant 
;d that 
rosecu- 
p. 100) 
and be 
e, as a 
t, then 
ciously 
)lained

—Interest upon taxes.

Thls was an application for an interlocutory injunction to 
restram the execution by the defendants of a deed in 
of a sale of the plaintifTs land for taxes. 
taken was

pursuance
that interest had been added .0 gr0U"dwould 

: plain- 
lintain 
indig- 

lefend- 
of the 
enable 
ate on 
ible to 
ist her 
action

ÄrcÄÄtaxes heretofore or hereafter made under the provisions of any 
of this Province, shall be impeached or set aside or held 

to be invalid on the ground that a rate of percentage, whether 
by way of mcrease or interest or otherwise, was added to the 
original amount of taxes and forms part of the claim forarrears 
for Which the lands were sold. The Court of Queen’s Bench of 
Mamtoba shall not have jurisdiction to impeach any sale for 
alleged arrears of taxes on the grounds set forth in this section 
This section shall not apply to cases in which prior to the eth 
day of Mar=h- A D' »889, Snits in equity were instituted affect- 
ing any such sale on the said grounds or any of them.”

The word “sale”

statute

costs.

the statute does not applyte^rTcmwyance"01’^^!^3^ 

/. “rnM' 5 Man' R- 395- It is so used in various parts of the 
Mumcipal Act. We do not impeach the “ sale ” which at most 
is the knocking down by the auctioneer. 
advertisement, which under the Act fqg Vi

but we attack the
c. c. 52, s. 646) is a
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notification to the owners, and the only notification that they 
receive. All the proceedings at the sale may be perfectly regular 
but if proper notice has not been given, a deed should not issue. 
This notice is bad because it claims interest and the statute does 
not cure it. Foote v Blanchard, 4 Man. R. 460.

H. Af. Howell, Q. C., Isaac Campbell, for the defena

His o 
land ^ 
for tri 
tiff, ai

Bad

If the sale cannot be impeiched or set aside or held to be invalid 
on.the ground that intereVt has been added, it is immaterial 
whether the advertisementilaimed the interest or not.
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(soth June, 1889.)

Killam, J.—Application for interlocutory injunction dismis
sed with costs.

\

e

McCARTHY v. BADGLEY.

(IN CHAMBEBS.)

Feal Property Act.—Issue.—Security for costs.

B. applied for a certificate of title. McC. filed a caveat and an order was 
was made plaintiff. B. applied formade for the trial of an issue in which he

security for costs.
Heldy That B. was in reality the plaintiff and could not obtain security for 

costs.

J. Graham, for applicant Badgley. 
• G. W. Baker, for McCarthy.

(zgth August, 1889.)
Tavlor, C.J.—Badgley has made an application under The 

Real Property Act to have a parcel of land in the Town of 
Emerson brought under the Act, and for a certificate that he is 
the owner. His title rests upon a tax deed got as assignee of a 
purchaser at a tax sale. McCarthy has filed a caveat and claims 
the 'tand under conveyance from the patentee of the Crown.
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1 Badgley now applies for security for costs on the ground that 
McCatrfhy res,des m Ontario. The making of l order isants.

nvalid
aterial

oJfo/dm 0finterple!der pr°ceedil,8s seems to furnish an anal- 
Ogy for determmmg whether an order should be made or not 
In the issue, McCarthy is the plaintiff and Badgley the defendant 
but he ,s the party originating the proceedings om of wh ch h 
issue has arisen. McCarthy is plaintiff i„ Z issue bec t of

llTlfotiff ;,e 6tSCh; R- 52 Vic- o- -6- -ha. the caveator

brother Kilhtm fully warrant the conclusion he c,me to I do 
not think that here McCarthy can be said to occupy the posdion 

a plaintiff smng. Badgley is really the plaintiff in this nro 
ceeding under The Real Property Actand in the issue whiti/has 
tnT °V1 “ McCarthy is the P-aintiff only because it seems

,l""
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Summons dismissed without costs.
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e

LEWIS v. GEORGESON.

[Killam, J.]
St

Foreign evidence taken by Master.

By consent the master attended in Montreal for the purpose 
of taking certain evidence. The 6vidence “ was to be used on 
the reference (saving all just exceptions) in the same man ner as 
if said evidence had been taken under a commission.’’

The depositions were styled in the cause (short form) and then 
proceeded : f* A. B. sworn," with questions and answers follow- 
ing. The answers were not stated to have been made by any 
one, and there were no signaturcs either of witnesses or examiner. 
Upon appeal from the master’s report, he certified at the request 
of the judge, that the evidence had been taken and afterwards 
transcribed by a short hand reporter, but that it had not been 
read o ver to the witnesses.

Killam, J.—Without considering whether there is any justifi- 
cation for departing from the old practice in the master’s office, 
it would certainly be improper to receive any evidence, as that 
taken in Montreal, upon less proof of its being correctly taken 
than would be required if there had been an order appointing 
the master a special examiner for the purpose.
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V. IICOUTURE v. McKAY.

Ihe Hudson’s Bay Company, Claimants.

Stoppage in trpisitu.—Termination of tramit by sherift.—In sol
ve ncy of consignee.—Proof.

Killam, J.]

the purpose 
be used on 
man ner as

Goods wbile m transit were seired by . sheriff „„d=, executior, agai„s, 
the assignee, and removed from the custody of the carrier.
HM, Tha, the consignor coald noyfter such removal, stop i„ tranltu. 

Smtb\ '■ By insoI,ency,ins„clWa's=s, is meant , general inability pay
u *hJhC failurc to W »ne jas, and admitted debt 

would probably be sufficient evidence.
n) and then 
ivers follow- 
ade by any 
r examiner. 
the request 
afterwards 

d not been

a. A vendor who in good faith and in ignorance of the embarrassed 
circumstance, of, customer, sold goods to him, may, on discovery 
t°ransituCUSt0mer’S ,nS°lvenCy’ exercise thc right of stoppage in

i lus was an interpleader issue as to the ownfcship of certain 
goods, tried summarily in Chambers.

On the sth or 6th of July, 1889, the Hudson’s Bay Co. sold a 
quantity of goods to McKay, which, addressed to him at Beren’s 
River care of Capt. Johnson, Selkirk, were delivered to the 
Canadtan Ry. Co. as carners. On the 8th of July they 
seized at the railway warehouse in Winnipeg, under an 
placed in the sheriff’s hands

any justifi- 
iter’s office, 
ice, as that 
ectly taken 
appointing

were
execution

, „ . . . , a8th J^y. '888. Three or four
days after the seizure the goods were removed, under the sheriffs 
authortty, from the railway sheds to Wilson's auction rooms 
where they remained in store. On the ,9th of July the Hudson's 
Bay Co., having learned of the seizure, gave notice to the Rail
way Co. of stoppage in transiiu, and on being informed of the 
removal of the goods by the sheriff, served notice upon him also 
The same day a demand for delivery of the goods was made upon 
Wilson, who referred the claimants to the sheriff. The sheriff 
then took interpleader proceedings.

A number of witnesses

j m

iwere examined upon various points 
and it was admitted.by the execution creditor that the goods seized 
were the same goods as those sold by the HudsoiTs Bay Co to 
McKay, 7
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H. Turnbull, for Couture. This issue is different from an 
ordinary interpleader issue, a lien does not carry the property in 

goods, Batlcy on Onus Probandi, 166. Vendee must be shown 
to be insolvent. Insolvency must be after sale and before seizure, 

Lickbarrow v. Mason, 2 T. R. 63; 6 East. 2. ; Smith's L. C., 
vol. 1, 752. Must discover insolvency after sale. No enquiry 
Itere until after seizure.

in

ac
It
3f

There may have been security. Goods 
were npt in carriers/ hands wlien notice given, they had been 

rentoved and transit had terminated. Blackburn on Sa/es, 274; 
Oppenheim v. Bussett, 3 B. & P. 42. H. B. Co. were looking 
to salary to recoup them, not to resale of goods. An execution 
is not cvidence of insolvency in this country. H. B. Co. should 
have shown tliat transit had not terminated. The possession by 
the C. P. R. was the possession of McKay. The H. B. Co. had 
no lien until notice given. Plaintiff was led to suppose that the 
goods were paid for.

pr
ex1
en

8 otl
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mc

1 tak1

■ IV. B. Perdue, for H. B. Co. There is no authority for say- 
ing insolvency must be after the sale, Houston on Stoppage in 
Transitu, 29, 39 ; Mills v. Bali, 2 B. & P, 457 ; Edwards v. 
Brown, 2 M. & W. 375 ; Jämts v. Griffin, 2 M. & W. 633. 
Defendant had only a salary. The execution had been laying 
long time unpaid. Plaintiff should show the H. B. Co. knew of 
it. The sheriffs possessipn that of the C. P. R. The goods 
should not have been given up. As to the effect of the seizure, 
it will not defeat the right of stoppage, Smith v. Goss, 1 Camp.’ 

282; Houston, 137, 138; Stokes v. Lariviere, 3 East, 397. The 
H. B. Co. notified the sheriff that the goods were stopped, also 

Wilson the warehousenfan. Houston, 54; Whiteheads. Anderson, 
9 M. & W. 518 ; Expatte PVatsou; In re Love, 5 Ch. D. 35. 
Did transitus ever come to an end? Houston, (te,. Goods 
in transit until they reach the ultimate place of destination.

’> 22nd November, /88g.)
Tavlor, C.J.—The objection was urged that the claimants have 

given no evidence as to the terms upon which the goods were sold. 
General evidence has been given that they were sold on credit, 
and have not been paid for. More definite evidence could 
well be given, as the bargain was made and terms settled with 
Mr. Adams the manager, who is at present in England. It does 
not, however, seem to me important, to have more definite
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“ I* !°‘hC tCms- for evÄn if the goods were sold upon 
credit which had not expired, the claimams wo.ild not, on that
r; b®“nabk'° ex=rcise lhe riSh‘ of stoppage in transitu,
I, FJU J t ' 5,5 ; Bohlin*k v- 3 East.
381, Edwards v. Brewer, 2 M. & W. 375.

It Vas also
proved.
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objected that the insolvency of McKay was not—.isrjrrrsrra;';enquines made, the claimants heard of his ^
other persons, his being indebted to 

own adnnssions of inability to pay, and the
créditT whoWhneSS’ Vr-Vate ba"ker- calledfor ‘h= execution 
treditor, who.has authonty to draw McKay's salary and all
moneys comtng to him from the government, and who said he
had made advances to him which have beeh repaid. We alwaysSnr:.-.—1’money

for say- 
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e nght of stoppage m transitu isone which can be exercised 
only on account of the insolvency of the vendee 
meant by insolvency in that connection. “ 
authorities it would

but what is 
Irom some American 

, f seem 38 if 11 must be technical insolvency or
what amonnts ,° that, but the English cases do not seem to war- 
rant the restr.ction ot the right to the case of a vendee who 
would be an insolvent or bankrupt, one who has stopped pav- 
meiit. n Tudor's L. C. on Mercantile Law, pr 653, it is said
wldcVthe fery rmea,,t “ ge"eral yMrt,ility 10 W debts, of 
which the failire to pay one just and aBmitted debi, would oro
bably be sufficient evidence." For this a number of autlorfe 

are cited, the most recent being B.rdv. Brown, 4 Ex. 786 and 
there the right was exercised sometime before 
niptcy issued against the vendee. It 
Griffin, 2 M. & W. 623.

The law seerns the same in 
all events,

any fiat in bank- 
was the same in James v.on.

„ . „ , . Parts of tlie United States, at
Parker, C.J., said in Naylor v. Dennie, 25 Mass

derla eri ' i fi‘’d ‘hat the rigbt of st0PP‘"g depends upon 
declared insolvency, 01 open bankruptcy, before the arrival of

the fods- 11 ,s enough that the aflairs of the consignee 
"ivolved, that he is unable to pay for the goods, if he 
on delivery.”
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The further objection is taken, that if the vendee was insol 
■"10 adm,t of the claimants exercising their right, he
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at the time the goods were sold to him, but the right can be 
exercised only in the case of insolvency happening between the 
sale, and the stopping of the goods. For this also, American 
authority is cited. In Bailey on Oms Probandi, p. 166, it is 
laid down, that a vendor exercising the right of stoppage in 
transitu must show (1) That at the time of the sale the vendee 

solvent. (2) That before actual and complete delivery he 
became insolvent. So, in Parsons on Contracts, (?th ed.) p. 
597, it is said, that the insolvency must take place betweeh the 
time of the sale and that of the exercise of the right of stoppage. 
In support of this, a case of Rogers v. Thomas, 20 Conn. 53, is 
cited. These reports are not in the library, but the judgment is 
set out in full in a foot note in Parsons, where it is said the ques- 
tion was first raised in that case.
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The judgment undoubtedly 
bears out the statement in the text. But the law laid down in 
that case doei not seem
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to have been generally adopted in the 
United States. The note giving the judgment, even concludes 
with, “ See contra Reynolds v. Railroad, 43 N.JH. 580.” These 
reports also are not in the library. In Benjamin on Sale, (3rd 
Am. ed.) sec. 837, Rogers v. Thomas is referred to, and is said 

0 to be at variance with Benedict v. Schaeitle, 12 Ohio St. 515, and 
numerous other cases which are cited. In that case the court 
held, that the vendor may stop goods upon a subsequent discovery 
of insolvency existing at the time of the sale, as well

rass

the

1
by1

rias upon a
subsequent insolvency, although he could not if he knew when 
the goods were sold. The court said, “ We have not been able 
to find, and our attention has not been called by counsel to any 
decision which sustains the restriction
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on the right of stoppage 
in transitu laid down in Rogers v. Thomas, but it has been 
adopted as a rule of law in several elementary works. It appears 
to be approved in Parsons on Contracts, but that approbation is 
omitted in the work of the same author on mercantile law, and with- 
drawn and a grave doubt substituted in his more recent work 
Maritime Law."

on

TiBut, whatever the law may be in the United States, I cannot 
find that such is, or ever was the lat» in England. It is true there 
is no direct authority on the subject, but the old case of Wiseman 
v. Vandeputt, 2 Vem. 203, the earliest reported case establishing 
the vendur's right of stoppage, concludes thus, “ And it 
ruled in the like case between Wigjall and Morteux, and lately
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between Hitchcox and Sedgwick, in case of a purchase without 
notice of bankruptcy." In Jones v. Jona, 8 M. & W. 43,, a 
plea setting up the defence of stoppage in Irans,tu is given. It 
alleges that the vendor believing the vendee to be then solvent, 
then bargamed with and agreed to sell, &c., and the vendee then 
holdmg himself out as solvent and then representing himself to 
be a person of credit and fit to be trusted, bargained with and 
agreed to buy, &c., and then after alleging the shipping of the 
goods, proceeds. “and before the payment of the said price 

; • •' tha said N- & W> then first learnt, as the fact was
at the said L. I\ at the time of the said, bargain and giving 

trust and credit, &c., as aforesaid, was insplvent,” &c. Now 
that is the case mentioned in both Chitty on Pledding and Bullen 
&Leake, as giving the form of plea to set up the defence of 
stoppage tn tramitu. It certainly does seem reasonable that 
where a vendor has in good faith, and in ignoranqe of the etnbar- 
rassed circumstances of a customer, sold goods to him, that he 
should on discovery of that fact, be in no worse position than if 
the customer's difficulties had arisen after the sale.

The otherobjection, that the seizure and removal of the goods • 
by the sheriff put an end to the claimantls right of stopping t hem
presents, berhaps, more diflficulty.

Ihe nnmerous cases to which I was referred, as showing that 
seizure j/nder legal process does not deprfVe the vendor of lus 
right, Sm,lh v. Goss, 1 Camp. 282; Newhall v. Vargas, ic 

aine, 314; Naylor v. Dennie, 25 Mass. 204; Seymour v. 
Tf‘wton< '=5 Mass. 272; Durgy Cement Co. v. O'Brien, 123 
Mass. 12 ; Calahan v. Babcock, 21 Ohio St 281 
Buckley v. Furness, ,5 Wend. 137, to which may be added 
McLean v. Breithaupt, ra Ont. App. R. 383, seem all cases in 
which the goods were seized under attachments commencing 
actions, or ^efore judgment, and not under executions after judg-

;

ment.

Two matters require consideration here, the goods have 
come to the hands of the vendee, but have been taken out of the 
hands of the carriers by the sheriff, and they were so before the 
transitus was completed. I deal with the latter point first.

There are numerous expressions made use of by judges to the 
effect that, goods are to be considered as in the course of transit 
untd they reach their ultimate destination.
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have found dcciding positively that it is only possession taken by 
the vendee on the completion of the transitus that will put an 
end to the, right of stopping is Holst v. Powna/t, i Esp. 240, 
decided at Nisi Prtus by Lord Kenyon. There, a ship having 
arrived at Liverpool, the assignees in bankruptcy of the consignee 
claimed the cargo and put two men on board to guard it. The 
ship was ordered back to quarantine, and before her release, notice 
of stoppage in transitu was served. That was held sufficient.
10 the argument of counsel, that the consignee might have met 
the vessel at sea on her voyage and taken possession, Lord Kenyon 
replied, “ On the case put by the defendants, it might go the 
length of saying that tjie consignee might meet the vessel coming 
out of the port from which she had been consigned ... . 
which was a position not to be supported, as there would be then 

possibility^of any stoppage in transitu at all.” In 
the report of tji is case it is said that the ruling was afterwards 
upheld by the Court of King’s Bench. But in 1801, the 
learned judge in Wright v. Lawes, 4 Esp. 82, held that where 
goods were bought by a person resident in Norwich, and ön their 
way from London to Norwich, were delivered into his possession 
at Yarmouth, they were no longer in transitu. In Mills v. Bali,’,
2 B. & P. 457, Lord Alvanlcy is reported as saying, “Though it" 
has been said that the right of stoppage continues until the goods 
have arrived at their journey’s end, yet if the vendee meet them 
upon the road, and take them into his own possession, the goods 
will then have arrived at their journey’s end with reference to the 
right of stoppage.' ’ In James v. Griffin, 2 M. & W. 623, Parke, 
B., said the actual délivery which puts an end to the transitus 
may lie, by the vendee taking possession by himself or agent at 

point short of the original intended place of destination. 
So, in London & Northwestern Rail. v. Bortlett, 7 H. & N. 
400, Pollock, C.B., considered it clear, that a consignee may 
receive the goods at any stage of the journey, and Bramwell, B., 
said it would raise a sm i le anywhere but in a court of justice, if 
it were said that a carrier could not deliver to the consignee at 
any pl^ce except that specified by the consignor. The delivery 
of the goods may be not only to the vendee himself, but to his 
agent, and in the most recent case Be/heltv. Clark, 19 Q. B. D. 
553, affirmed on appeal, 20 Q. B. D. 615, the test as to whether 
the transitus is ended or not seems to be the circumstances under
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wliich the goods came to the hands of the agent, whether to be 
earried further, or to be held for the vendee.

While there j
as already mentioned a number of cases decid- 

lng that, a taking of the goods under attachment beforejudg 
does not put an end to the right of stoppage, there is 
be found as to the effect of a seizure in execution on a judgment
T^\Lta” V' BfeithauPi< Ont. App. R. 383, in which it 
htild that seizure Under an attachment did not prevent the . 
cse of the right, Hagarty, C.J., concludes his judgment bv say- 
uig, “ It may be well to note the marked difference between the 
eflect of an attachment against an absconding debtor and 
executmn in judgment." Oppmhäm v. Russel/, 3 Ii. & P. 42 
was a case m which a carrier claimed, as against a vendor who 
tod exercised lus right of stoppage, to hold the goods not only 
or freight due on them, but also as having a general lien for 

freight due on other goods from the vendee. In his reply Ser
geant Lens argued tliat if the goods had been seized by the sheriff 
under fi. fa. in satisfaction of a debt due from the vendees, the 
vendors could not, by virtue of their right to stop in iransitu, 
have retåined the goods from the sheriff unless notice had been 
given to the sheriff at the time he seized them, of the vendors 
claims. Lord Alvanley, dealing with this argument said, “ My 
brother Lens put a case which I do not think so clear as he 
seemed to consider it, namely, that if the sheriff had found these 
goods upon the road and seized them under a>./«., in satisfac- 
lion of a debt due from the consignee to a third person, the 
signor's claims to resume the property after such seizure could 
not have availed him. Whether the sheriff can make them 
absolutely the goods of the consignee by stopping them befure 
they come to his hands, appears to me, very doubtful." Chambre 
]., was also uncertain on the point, thougl, he does not seem tö 
have had so much doubt as the Cliief Justice. He said » The 
most colorable argument in my mind, that; has been usöd upon 
this occasion, is that which was not mentioned until the reply 
companng the case to the case of a creditor of the consignor tak- 
mg goods m execution upon their passage. It is assumed that 
the creditor has that right, but if he has it, I still do not think 
that the cases are similar. Pcrlmps the consignee himself may 
mtercept the goods in the passage, and indeed I have little doubt 
but that if hedo intercept them in theirpassage beforetheconsig

ment 
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has^xercised his right of stopping in transitu, and do take än 
actual delivery from the carrier, before the goods get to the end 
of their jourriey, that such a delivery to him will be complete, 
and I will not say but that his creditors, in the case of an execu- 
tion against him for his goods, may not do the same thing. No 
authorities, however, are cited to prove that they may. But, 
supposing that they may, still I do not think it applies to this 
case, for the creditor under an execution takes the thing abso- 
lutely to sell and dispose of, as the consignee himself would have 
done, but the carrier does not so take it, for he has no absolute 
property in the goods, but only a lien.” In Blackburn on Sale, 
P- 397» it issaid, It is probable that a seizure by the sheriff under 
an execution against the purchaser would be held to terminate 
the transitus, for the reasons suggested by Chambre, J., in 
Oppentieim v. Rfissell. The opinion of such an eminent lawyer 
as Lord Blackburn, is certainly entitled to great weight.

While the goods are in the possession of the carrier in the 
course of transit, the unpaid vendor måy exercise the right of 
stoppage in transitu. If the carriage is at end, and the goods 
have come tj the possession of the vendee, the right can no lon- 
ger be exercised. It is equally defeated, whether the vendee 
obtain possession öf the goods at the termination cf the transitus, 
as originally intended, or at some intermediate point. It is 
equally defeated, whether the possessiorKpf the goods be obtained 
by the vendee himself, or by his agent, who obtains them for the 
purpose of holding them, and it makes no difference whether the 
agent obtains them at the end of the journey or at an earlier pe
riod. Where an assignee in bankruptcy of the vendee gets pos
session of the goods before the vendor exercises his right of stop
page, the vendor’s right is gone. The assignee in bankruptcy 
derives his authority to take the goods from his appointment by 
the court, and he liolds the goods for the benefit of the creditors 
generally. Now, why should not the taking by the sheriff, who 
derives his authority to take the goods of the vendee, wherever 
he can get them, from the court, and who takes and holds them 
for the creditor, under whose writ he aets, be just as effeetual to 
put an end to the right of stoppage, which had not, up to the 
time of the seizure, been exercised by the vendee. At the time 
of the seizure the goods were the property of thé vendee. It is 
true, the vendor had the right to re-take them and divest the
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vendee of his property in them if he could, at any lime befare 
the transitus ended. But here the transitus had ended, the goods 
were given up by the carrier, and had been retnoved before the
vendor attempted to exercise his right.

The question seems to tte, has the transitus terminated, and 
have the goods come to the actual possession of the vendee, or 
0 some person havmg authority to recéive and hold them as the 
property of the vendee ? It does seem to me then, that, on the 
seizure by the sheriff and actual removal ot the goods from the 
hands-of the carrier, with the intention of putting an end to the 
transitus, the vendor’s right of stoppage was at end.

„ , , „ now made must be °ne barring the claimants, The
Hudson s Bay Co., and ordering them 
issue, and occasioned their claim.
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RE JOYCE & SCARRY.

Executor.—Judgment against. —Form. — Puading. — Refnmce 
under R. P. Act.

A certificate of aii . . , v county court judgment against “A. B., administratör of 
the estate of X., charges A. B. personally and not the estate.

The note or memorandum of a county court judge is not, but the entry of 
the clerk m the procedure book is, the judgment.

Upon a reference by the registrar-general under the Real Property Act, no 
matenal other than the case submitted X
ted, can be considered.

together with any documents transmit-

Yhen an execntor ” administratör is made a party to an acUon, as 
^ such, he must declarc, or he charged clearly in that character.

Michael James Scarry who died intestate 
‘887, was at the time of his death the

on 5th December, 
— of the N.W. y. of 

■ 34> t. 14, R. 4 east. Letters of administration of the estate 
were grantqd ön 31st January, 1888, to Joseph Walter Joyce, *

owner
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who made an application in the land Titles Office to bring the 
land under the Real Property Act. On 271b February, 1889, a 

certificate ofa judgment in the Court of QueeiVs Bench in a suit 
in which John Scarry, senior, defendant, recovered judgment 

again st Joseph Walter Joyce, administratör of the estate of the 
Michael James Scarry deceased, plaintiff, for $50.40 costs, 

which judgment was entered on 271b February, 1889, was regis- 

tered in the land Titles Office. On 21st March, 1889, a certifi
cate of title was issued to Joseph Walter Joyce as administratör 
of the estate of Michael James Scarry deceased. The judgment 

mentioned was endorsed upon the certificate as an incumbrance. 
On 22nd March, 1889, Joyce sold the land to Edwin Milledge 

and Robert Milledge, and a new certificate of title was issiied to 
them dated 22nd March, 1889, subject to the judgment. An 

application was then made to the registr.ir-general to have the 
judgment removed as a cloud upon the title; when 

referred by the registrar-general for the opinion of ajudgeon the 
following questions: 1. Does the judgment bind the above land? 

2. Should an entry be made in the register releasing the land 
from the judgment?

Ghent Davis, for Milledges and estate of Michael Ja 
Scarry. \

J & Hough, for John Scarry, senior.

Davis asked leave to file an affidavit showing that when the 
Milledges took a certificate of title, subject to the incumbrance 

of this judgment, the estate undertook to have it removed, and 
that the purchasers retained sufficient of the purchase 

cover it.

Hough objected to an affidavit being read, Real Property Act 
1889, 52 Vic. c. 16, ss. 119, 120.

1 aylor, C.J. I allow the affidavit to be read in the meantime, 
subject to the question of whether, on a reference from the regis
trar-general, evidence explaining his reference or the position ot 
the parties can be read before a judge.

The argument then proceeded.

Davis cited the following cases, Barnard v. Higdon, 3 B. & 
Aid. 213; 3 & 4 Wm. 4, c. 42, s. 31; Jones v. Williams, 6 M.
& S. 178; Ttdd's Pr., 978; Williams on Executots,
Chittys Forms, 716, 710; Bullen & Leake, 152.
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H°ug/i referred to Archibald's Pr.,
1889, 52 Vic. c. t6, s. 27.
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Tavlor, C.J.—This is 

Act, sent
a reference under the Real Propertv 

by the regtstrar-general for the opinion of a judge as 
to whether a judgment, a certificate ofwhich has tieen registered 
111 the Land Titles Office, binds the land in question.

The land
tate I etterT TT- ^ ^ who died?‘erS ^ministration to his estate issued to Joseph 
Walter Joyce and a certificate of title was granted to him “ as 
administratör of the estate of Michael James Scarry deceased " 
iefore the issue of that certificate, the judgment in question 

registered and a certificate of title was given, subject ,0 the judg
ment endorsed thereon as an encumbrance. Joyce has sold fo 
wo persons of the name of Milledge, to whom a new certificate

ti™ to T ’ SUbjCCt 10 the enc,lmbrance. An applica-
t.on to the registrar-general to have the endorsation of the judg
ment removed as a cloud upon the title, has occasioned the prl

The certificate of judgment, a copy of whieh was sent with the 
reference is of a judgment signed and entered in the Court of
? e" SJench ‘n favor of John Scarry senior, defendant, against 
Joseph Walter Joyce, administratör of the estate of thf late

- itntn?0 ,Scarry deccased’ for #50 40 damages and costs.
do not tliink that I can properly look at anything behind the 

certificate registered, but the matter has been argued for all par- 
glesas benig a judgment entered in the Queen’s Bench upona 

transcript from the County Court of Selkirk, of a judgment for 
3 °btamed ScarrX the defendant, against Joyce d,e plain-
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3

an executor or administratör in right of the testator or intestate, 
such executor or administratör shall, unless the court in which 
such action is brought,

g :! w«
isl

judge of any of the superior courts 
9 sha11 otherwise order, be liable to pay costs to the defendant in 

case of being nonsuited or a verdict passing again st the plaintiff; 
and in all other cases in which he would be liable if such plain- 
tiff were suing in his own right upon a cause of action accruing 
to himself; and the defendant shall have judgment for such costs, 
and they shall be recovered in like manner. That plainly means 
that the defendant shall recover hise costs in the like manner that 
he wculd in an action brought by the executor or administratör 
in his own right and for his own bcnefit, that is, out of the estate 
and effects of the plaintiff himself. That such is the 
well settled.

ad

of

gi'1 ob
IpI ijiI 1i to

of
case seems

s was said by V.C. Mowat in Great Ursten 
Rail. Ca. v. jfr nes, 13 Gr. 359, relying 011 English authority, 
“ the settled fule is that, in litigation with third

the
the
the

persons, execu-
tors are liable personally to pay costs, whatever the State of the 
assets may be.” i

of tThe County Courts Act 1887, sec. 223, sub-sec. ii, provides 
that, “ In actions by executors or administratörs, if the plaintiff 
fail, the costs shall, unless the court shall otherwise order, be 
awarded in favor of the defendant, and shall be levied de boms 
propriis." It was argued for the judgment creditor, that it did 
not appear what order was made by the judge, that the notice or 
memorandum made by the judge is the judgment and that he had 
not had an opportunity of showing tliis. But, it has been held 
by the Full Court that the note or memorandum made by the judge 
is not the judgment, but the entry or record made by the clerk 
in the procedure book. Even if the judgment is not for costs 
merely, but, as stated in the certificate of judgment, for damages 
and costs, still I do not see how a judgment in the form of this 
one can bind the lands of the intestate. The judgment is 
one against Joyce as administratör.

I am not prepared without further discussion and consideration 
to adopt the argument of Mr. Davis, that in no case does a judg
ment even against an executor or administratör as such, registered 
under The Administration of Justice Act, 1885, section 111 bind 
the lands of his testator or intestate. The wording of section 
113 is wide and comprehensive, but there can, I think, be no 
doubt, that to have such effect, the judgment must be one in the
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administratör

executor or admin- 
an executor orWhen an action is brought by 

as such, he must distinctly declare in thatchar 
acter. It would not be sufflcient for him to allege that the cause ‘ 
of actton accrued to him, “ executor," or « being executor," he 
must allege that it accrued to him “as executor,” i Chitty on Pl.
227- So where he is sued it must he as executor. The forms 
gjven in Chitty's Forms show that the same particularity must be 
observed in en tering the judgment.

The forms given under the heading, “ Form No. 43," annexed' <t 
O le County Courts Act, 1887, indicate very plainly the form 

of mmute of judgment to be adopted where it is intended that 
the successful party shall have his remedy against the estate of 
the testator or intestate. There is nothing of that kind here, and 
t le judgment as it stands, is one against Joyce in his individual 
and not in his representative character.

4
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Upon the argument Mr. Davis proposed to read an affidavit, 
and I allowed htm to do so suhject to the further consideratioh 
01 the question whether, provides 

e plaintiff 
order, be 

de bonis 
iat it did 
notice or 
iat he had 
>een held 
thejudge 
the clerk 
for costs 
damages 

n of this 
nt is not

on a reference like the present, anything 
ian be looked at beyond the case stated and referred by the 
registrar-general. On reflection, the conclusion I have come to 
IS, that the case stated, with any documents transmitted by the 
registrar-general, should alone be dealt with.

The judgment must be remaved from the register as a chartre 
upon the land m question, and the judgment creditor must pay the 

However the judgment first came to be entered „ „ 
c harge upon th,s particular parcel of land, heappeared to support 
ns being there as a proper and subsisting charge, and on the pfin- 
ciple on wlnch I found the defendant liable for costs in Btair v. 
■South, 1 Man. R. 5, I must award costs against him. I fix tlre 
ainount of these at #10 if they are paid without any order being 
required to be tssued. If not then, I allow them at * r5.

I shall send the following cerliificate to the registrar-general —
I he reference tn this matter has been argued before me by coun- 

sel for Edwin Milledge, Robert Milledge and John Scarry senior 
and for the estate of Michael James Scarry deceased, and I am 
of opinion that the answer to the first question is, that the mdg- 
inent 111 favor of John Scarry senior, against Joseph Walter joyce 
administratör of the estate of the late Michael James Scarry 
deceased, registered in the Land Titles Office on the a7th Febru-

.

ideration 
es ajudg- 
egistered 
ni bind 
f section 
c, be no 
ne in the
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ary, 1889, di.d not bind the land in question in this matter, and 
the answer to the second question is, that an entry should be 
made in the. register releasing the said land from the judgment.
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: K. 5COOK v. THOMAS.

N.
(In Appkal.)

ii ivas 1 
the ti 
direc

Aiiion on watranty previous to paymint of punhase pricc.— 
Measure of damages.—Misjoimlcr of plaintiff.

Aclion upon a warranty given 011 sale ul secoÅhawl macliinery "good for 
twelve months withVroper care.” The aclion waTbroughl in the nanie of two 
persons, to one only whom the warranty had been given.
Held, 1. That no objection to the frame of the suit having been take

trial, the court in term had power to give judgment for the pro 
plaintiff.

?• That damages could be recovered for a breach of the warranty, 
withstanding that the purchase money had not been paid, promissory 
notes having been given for the amouht. (Church v. AM/, i Sup. 
Ct. R. 442, distinguished.)

3. The measure of damages was the sum which, at the time of the sale, 
it would have been necessary to expend in order to remove any 
defeet which constituted a breach of the warranty.

1

Henj(
Gon/,
damaji

Ta\ 
So f 

may ai

Fro< 
and C< 
ator, e 
himsell 
alone v 
by the 
I.aw Pr 
of Rob 
B. N. 
decided 
the pra 
at the ti

I

This aclion was brought for alleged breach of a written warranty 
given by defendants, on the sale of a second hand engine and 
boiler, “good for twelve months with proper care.” 
trial before Mr. Justice Killam, the jury gave the plaintiffs 
diet on the first four counts in the declaration for *517, and 
against this the defendants moved to ItaVe the verdict set aside 
and a verdict entered for thern, or for a new trial, or to have the 
amount of tlie verdict reduced. The grounds

At the
a ver

on which they
■ moved were, misjoinder of Frederick Frooks as a plaintiff; misdi- 

rection, in the jury being told they might find damages for the 
difference between what the machine ought to*ave been wortli,

t») Fh

V

I

;

i

nu
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if accordtng to warranty, and what it 
damages could only be recovered in

tter, and 
tould be 
Igment.

really was worth, as snch

Hor, J. Martin, Attorney-General," for defendants. As to 
misjoinder of partias, Rotson v. Doy,r, 3 E. & B. 396 , ^ 

v. Jackson, 8 Dowl. 784; Wickcns

“r r
kam Procedure Ad, 74 ; Rotson 

question of damages, McMullen

to amendment, Da/sCommon 
v. Doyte, 3 E. & B. 396. Qn 

v. Williams, 5 Ont. App.
the
R. 518.

„f: f ?-a’ and T' M- Da/y, for plaintiff. There
v,s no eave reserved at the trial. There was no objection at 
the trial on the part of defendants as to misjoinder. As to mis 
direction, the case is not within Chutch 
tvas fully submitted to the jury, and therefore 
Henjamm on Sales, 892 ; iVentworth 
G ordon v.

v-. AMI,. The case
no new trial.

,,, . v' Dams, 117 Mass. 14 ;
Watcrous, 36 U. C. Q. B. 32,. As lo exeessivé 

damages, Lathbury v. Brown, to Moore, 106.

'good for 
ne of two

:(

(20//1 December, /88g.)
Iaylor, C.J., delivered the judg 

•So far as the motion is to
of the court. (a)

- r
a verdict was reserved at the trial.

men tnty, not- 
omissory 
/, i Sup.

enter a

the sale, 
love any

J r V 'T°perly joincd as a No doubt he
Cook were to be partners in the whole threshing oulfit separ 

tor, eng,ne and boi,er, but Cook alone bought the lat.eThe 
I tmself says so m his evidence, and the warranty show a,’ l e 
lone w« the buyer. But no objection on this ground w, ,ak n 
y the defendants a, the trial, and section ,/of the Comm0„ 

I.aw Procedure Act, ,860, provides for such a case. The

B n" 7 48 i°iU' 3 E & B'r396, a'ld Wick‘"s v- Stet/e, 2 C.. N. S 488, were cases of misjoinder of defendants both 
deeided whtle the Common Law Procedure Act, ,852, governed

bet r t;,der that “",d ™ amendment Zy
tr a ' In v- Hull, I,. R , c. P. 748, the court

arranty 
ne and 
At the 
• a ver- 
7, and 
t aside 
ive the 
Ii they 
misdi- 
for the 
worth,

cases

Présent: Taylur, C.J., Dubuc, Bain, JJ.
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held it had power, under that section 19, to give judgment for 
such of the plaintiffs as might be proved to be entitled.

To suppprt the objection on the ground of misdirecfion, the 
case of C hur ch v. A bell, i Sup. Ct. 442; 26 U. C. C. P. 338, 
was relied on. In my opinion, the learned judge ^t the trial, 
correctly distinguished that case.

1 tio

$1:
Before the present action was brought, the purehase money 

had been secured, and a large part of it paid, so the case falls 
within the

alle
.exceptions referred to by Moss, J., in his dissenting 

judgment in the Ontario Court of Appeal. In the Supreme 
Court his judgment was approved of, indeed Mr. Justice Strong 
held, that a purchaser's rights in respect of a warranty were in 
no way subject to any condition of prior payment.

Ihe damages, the jury have undoubtedly assessécTöH’ a wrong 
principle. Th^ claim for these is made under twb general heads: 
First, leakage, the expenses ineurred in repairing. defeets whicli 
caused that, with loss of time and wages paid men while the 

,vmachine was idle repairing defeets: Second, and later on, the 
breaking of the heater, wjiich led to the abandonment of the 
engine and hoiler, and jhe bringing of this action.

The leakage does seey to have arisen from defeets in the boiler, 
the liability to remove whicli, the defendants appear to have 
admitted, they sending,, from time to time, men to make repairs. 
The utmost amount of damage from that cause shown by the 
evidence, is $52.35.

1
his

I

i I

VAI\

Lam

'j witlioi

ir realize 
Ileld, 

Cou:

The evidence as to the breaking of the heater is, by 
satisfaetory. It is doubtful whether it

no means, 
was occasioned by an 

inherent defeet, or by carelessness on the part of the man in 
charge. I do not know that I woidd, on the evidence, have 
found that it occurred through inherent defeet, but the questi 
was a proper one for the jury, it was left to thern, and they have 
so found. The cost of replacing the heater with a new one would 
have been about #60, with, perhaps, soine small addition for 
freight from the foundry in Wisconsin.

Tht

The
tiffMe 
ants c 
“ with 
of the 
Mary 1 
terms, 
Thfc ic

There is no evidence to support a verdict for the amount whicli 
the jury have given, The proper damages for them to have 
given in respect of this defeet would have been the sunt whicli, 
at the time of the sale, it would have been necessary to expend 
in order to remove the defeet. That, the evidence shows, would 
have been about #60. There is no evidence of any other defeets.
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;ment for
The court has, . no Power 10 reduce the verdict, and can strictlyonly order a new trial. But, in order to prcven, further jZ

* P a!"tlff should be 8'ven an' opportunity of electhig 
whether he will consent to a rednction of the damages. In n,y 
opinion, if the plaintiff „i„ eonsen, toreduce the verdict "o 
$125» with full costs, defendants motion 
without costs.

:t;ion, the 
P- 338, 

the trial,

If , should be dismissed
, , . , 11 he decllnes t0 eonsent, the motion should be

■ loved with costs, and a new trial granted without costs.

his eleectio7tiff Sl’0uld have three weeks within which to make

se money 
case falls 
lissenting 
Supreme 

e Strong 
’ were in

1
a wrong 
al heads: 
:ts which 
vhile the 
■ on, the 
it of the

VAUGHAl V. I HE BUILDING & LOAN ASSOCIATION. 

Landlord/and Temnt-Notia of d'„and, érc.-Hustand and 
I wVe- —Joinder of cattses of action.

le boiler, 
to have 

2 repai rs. 
1 by the

. 3Sir“-
m

o means, 
d by an 
man in 

ce, have 
question 
ley have 
ie would 
tion for

amount

Held, Bad on demurrer.

Couets in Irespass to the goods of a husband ca,mot be joined with 
for unlawful d,stress of ,h, goods of the wife, and snch counts 

counts may be demur-

The plaintiffs James Vaugh
damages for excessive distress.

The 8th count of plaintiffs declaration averred “ that the plain- 
tilf Mary was tenant ofa messuage . . . anri „ , P "
ams distrained divers goods of the plaintiff,” and sold sTme 

thout gtving a copy of demand, and ofall costs and charges 
of the distress signed by tliem, or eitlier ofthem, to the plaintiff 
Mary contrary to the statt,te.” The ninth count was i„ similar 
orms, substituting the name 01 the husband for tliat of the wife 
Ihe ioth, uth and uth counts were fordistrainin

and Mary, his wife, sued torecover

it which 
to have 

1 which, 
expend 

s, would 
defects.

g and conver*
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sion of goods of the husband. The defendants demurred. 
the 8th and gth counts, the defendants

necessary to the validity of the distress to give a copy of 
demand, also that the ioth uth and 
joint cause of action in the plaintiffs.

w. E. Perdue, for defendants, The Building and Loan 
ciation The Sth & 9th counts disclose no cause of action. 46 
, 47JV,C- c’ 45. s. 6, Man., is an Act respecting lodgers and 
boarders, and the section applies only to them. The Ontario ' 
■ tatute, R. S. O., c. 65, s. g, the same, and in Ontario there is 
a penalty provided. The notice cannot be a condition precedent 
it could not be served until the distress was completed. No timé 
ishnnted. Maxwellon Statutes, 450, 468; Thompson v. ffarvey,
4 H. & N. 254. The damages assigned cannot result from the 
breach.

As to
contended that it was. not

i2th counts disclosed no

1

1

The ioth, tith and. I2tl> counts join distinct causes of action.
1 hts is not an injury done to the wife, and she was 
sary party. “Injuries” does not 
husband alone would

I Pnever a neces- 
injuries to property, the 

sue at common law for injuries to property 
of the Wlfe; section 40 of the C. L. P. Act does not apply. 
Bullen år Leake, 338, 33g; Rischmuller v. Uberhaust, r 1 U C
£ K,4T\D'"gT V' Garäi*'r’ 4 M. & W. y, Jackson v.' 
Kassei, 26 U. C. Q. B. 341. The five counts show two distinct 
actions in two plaintiffs. Husband and wife joining 
damages to wife, and joining counts in his 
House, 2

tl

th
ei
be
Prto sue for

x right, May v.
Chitty, 697 ; Brigden v. Parkes, 2 Bv& P. 424; 

v Bowler, 1 H. Bl. 108; Jennings v. Newman, 4 T. R. 147 • 
Corncr v. Shew, 3 M. & W. 350; Ashhy v. Ashly, 7 B. & C.’

an
or

444. infI A. Dawson, for plaintiff. As to 'the Sth and gth 
does not matter where this section came from. It is the 
the provisions in R. S. Ont. ,877, c. 65, s. 9, and c. rjd" s. .6, 
which apply generally to all distresses. Eeg. v. Currie, 31 U. 
C. Q. B. 582. It does not matter whether plaintiffs can prove 
the special damage alleged. Where a statute imposes a duty it 
also, by implication, gives the right ofsuing for damages for !he 
breach of same. Maxwell on Statutes, 493, 499, 5°° i Broom's 
C. Z., 4th ed. 672.

As to joining claims of the husband in his 
section 40 C. L. P. Act 1852, the wife

counts, it 
same as1

resi

or 1
the

1 : l
refe
husi
righ
disti

own right under 
necessary party,was a
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she was the tenant. 
v. Moore,

VOL. vi.
V. BU1LDING & LOAN

r _ "arriS°n'S C L- P- Ad’ 86, 87; Morris
H Rr c . 9 ' • S- 859: Hemstead v. C„., ,

& L: ’45 ; Morl‘y v- MidlandRy. Co., 3 F. & F. gs, As 
o misjoinder ofpart.essee A,/, C.Z./>. 70,7., 364 5Objec-

R°",66 VA y Plea l" abateme,,t' A‘ldis°n v- *»■«/, 6 T 
H. 766 As to misjoinder of causes of action. The ivliole 
declaration would be bad, Archibold's Q. B. Practicr, p. 22?,

’7 C. B. 387. Objeetion can only be 
taken 011 demurrer to whole declaration. y
injuries, see Whartori.t Zoro Ltxico», 4,2

ASSOCIATION. 2g I
ed. As to 
hat it was 
acopy of 
iclosed no

oan Asso- 
:tion. 46 
dgers and 
e Ontario ‘ 
a there is 
»recedent, 

No ti me 
. ffarvey, 
from the

As to meaning of word

(_22tul November, 1889.)
Bain, J.-Section 6 of 46 & 47 Vic. c. 45, intitnled “An Act 

respecting lodgers and boarders,” provides that, “ Every person 
who makes and lev.es any distress, shall give a copy of din,and 
and of all costs and charges of the distress, signed by him to the 
person on whose goods and chattels the distress is levied "

either of the plamtiffs, whereby the plaintifls lost 
between what the said goods 
properly have been sold for.

I think this section must be held to be general in its application 
d cannot be confined only to cases where the effects of boardeni 

or lodgers have been distrained by the landlord of the premises 
The section imposes a dnty on the person or persons distrain- 

ng for thebenefit of the person on whose goods the distress is 
levied. and the latter has the riglit to recover from the person 
whom the duty ,s cast the damages he has suffered as the direct 
result of the breach of the duty. But I am unable to see how the 
damages alleged ,n these connts can be in any way the result of 

connected with, the failure to give the notice required by 
the section, and I think both these counts are bad.

The ioth, lith and iath counts as well as the 9th one above 
referred to, are deinurred to on the ground that, in them the 
usband, James Vaughan, sets up claims for damages in his own 

Mght. In the other counts damages are claimed for unlawful 
distress, &c., of the goods of the wife on premises of which she

>f action. 
r a neces- 
)erty, the 
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>t apply.
n U. C. 
ickson v.
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R- 347; 
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was the tenant. The rule is that the several counts in a declara- 
’ " m".St l,e,wccn the »me parties and in the same rights,

exeept m the ease provided for by section 40 of the C. L. P. Act 
1 . ’ “,al “ 111 an>' act'011 brought by a man and his wife for an 
injury done to the wife, m respect of whicn she is necessarily 
joined as co-plamtiff, it shall be lawful for the husband to add 
tnereto claims m his own right.”

Bnt aticommon law, before the passing of the Married Women’s 
roperty A,-t, it would liave becn improper to have made the 

. a party to an action sueh as tills, brought in respect of injur- 
ies to her person and property, committed during coverture.

lie husband eould alone have sned for sueh injuries, and the 
present ease does not, therefore, come within the exception allowed 
by the above section of the C. L. P. Act.

1 allow the deifttrrer to the several counts demurred to, with 
costs.

■

.<

Demurrtr allowed. ,

b
A
5
L

01
thTHE BR1TISH LINEN CO. v. McEWAN.

(In Chambkrs.)

A foreign iudgment.-Defences whieh might have been 
Counter-elaim. — Foreign affidavits.

A plea to an action on a forcign judgmcnt, of the statute of limitations, to 
the ongihal cause of action, ought not lo be »truck ont as embarrassing; „ plea 
ofthe of I mitation, being /«>/,nd onc which conld hav"
hccn pleaded a forcign countnr. Nor should a conntcr-claim be struck ont 
rction' " eVen"’ lh‘ deflndant ”,aa bouiid to raise it in the original

Irregularitie» in forcign affidavits treated leniently.

Quare Wbethe the Manitoba statutc rclating to forcign jndgmcnts docs not 
n Ulc the defcndan, m an action on a forcign judgmcnt, set up any 

dcfcnce which h= might have set „p, if the plaintiffhad sned on the orie- 
mal cause of action instead of on the judgmcnt.
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v.
De
eig
C.

1
argi

m



VOL. VI. 1889. THE BRITISH I.INEN CO. V. McewAN.

ISSÄ «* '»”«■«

Scotland. 
of action in

293
leclara- 
rights, 
P. Act 
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;ssarily 
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The action
recovered by the

In the An 1 1 , t,le ("ourt of Session in
In the 6th plea the defendant alleged

. u. IV. Bradshaw, for defendant.

t hat the causes 
was recovered

DmeiVs 
de the 
f injur- 
erture. 
id the 
llowed

use
, with

t'”å r-'
5Man R 2Cc°6nteAC'a,m,beingembarraSSing' W°mh *■
5 Man. R. 256. As to the 6th plea setting Up the Statute ,,, 

imitations. The statutes in Manitoba permit a defendant in an 
. , , toreign judgment, to set up any defenres whhl, 

might have set np if the plaintiff had Leden the oLgina, 'Ls^

theOntåriolTt f °” ^judgment' The decided under

rr-r* -
? -'«■«*»1. .1,4 ss: i™ >-
"Ut, apart from

action on

on was recovered.
, out statute all°gether, a defendant could alwavs

' court 2,r eTJhiCh re “““ not havc ** »1> i» the foveigL 
court, Al/is v. Mc Henry. L. R 6 C P -ti , °

' 53< ntlsh Ltnen Co- v- Drummond, io B. & C oo v Don 
ju z,/««»„, 5 c. & F. r; Huter V. SMnvr, 2 Bing N C 
Defendant could not plead our statute of limitatio 

«gn courts. As to striking out plea, Fowler 
u p- 417; 4 Ont. App. R. 267.

F. H. Phippen, for plaintiffs.

ed.—
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riginal ns in the for- 
v. Vail, 27 U. C.
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2-of The Queen’s Bench Act, 1885, * is, that the defendantmay 
plead to the action on its merits, that is set tip any defence on the 
ments to the action as brought, the action on the judgment; 
upany defence which rniglit have been pleaded to the original canse 
of action for which the judgment has been recovered, that is, any de- 
fence which might have been set up in the original action. 
to me that, had it been intended that any defence may be set up 
m the action on the judgment which might have been set up to 
the original cause of action had it been sued upon in this court, 
the words “ which might have been pleaded,” should have been 
left out. To

ft
irv

or set
U|

It seems G

\ Ti

Libear the construction sought to be put upon it, it 
seems to me, the section should have read, “ A defendant in any 
action upon a judgment . .

t b

II ■ . may plead to the action
its merits, or set up any defence to the original cause of action 

for which such judgment has been recovered.”:
i

1 heiieve, however, soine of my learned brothers are inclined 
different view of the section from what I do, and that 

hemg the case, 1 feel unwilling, sitting in Chambers, to so dis
pose of- the case as to shut the defendant out from setting up a 
defence which they might hold him entitled. to raise. Besides 
Ellis v. McHenry, L. R. 6 C. P. 228,

rev
fi to take a

seems an authority that, 
a,,art from our statl,te a defendant may set up any defence which 
it was not o pen to him to raise in the original action. If so, tlien 
as the defendant could not have raised in the original action 
statute of limitations, it should be open to him to raise it now. 
llien, under such cases as Huber v. Steiner, 2 Bing. N. C. 202 
and Don v. Lipmam, 5 Cl. & F. 1, the statute of limitations 
seems to be lex fori, in which case it should be 
defendant to set it up.

til i

our

II open to the

As to the two pleas setting up a counter-claim, the defendant 
was not, so far as I know, bound to raise that in the original 
action. He seems there to have set up the facts upon which lie 

bases his counter-claim, but he expressly reserved his claim

Del

A: I

A
Held,1 he clause referred to ia as follows A defendant in an,' action upon 

a judgment obtained in any court out of the Proiince, or upon « foreign jndg- 
meiit, may plead lo the action on the merits, or sel up any defence which might 
have been pleaded to the original cause of actjrfn for which such judgment has 
been recovered; provided always, that the opposite party shall be at libeity to 
apply to the court or . judge to strik, out any such ple. upon the ground of 
emlmrrassment or delay.1'
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Srrd b/ thC “hintilrs a"eged unwarran,ed deal- 

tng with the bonds. It cannot, I think, be said that t hese pleas

upo,r,rh?defenPda,nt'ffS’ "°f P™""* — entire.y

The objection to the exhibits referred to in the affidavit of 
Oreen should not be given efiect to. The courts seem rnuch 
more bbetai ,n allowmg affidavits sworn abroad to be used, not- 
withstanding trregularittes, than they are in the case of affidavits 
sworn within the jurisdiction. See In re Mag", ,5 Q BD,,
f'/c¥M v- 25 Ch. D. 64. It seems to me, however, that 
here are moslsermus objeetions to the docmpents produced as 

evidence of a final judgment in the Scotch

The appeal should be allowed with 
cause to the defendant in

ant may 
e on the 
t; or set 
lal cause 
anyde- 
It seems 
e set up
it Up tO

1 court, 
ve been 
>n it, it 
in any 
action.

' action

i2;

court.

costs, to be costs in the 
any- event, the order of the referee 

out these pleas dismissed,reversed and the summons to 
costs to be costs! to theiclined 

d that 
so dis- 
l up a 
esides, 
t that, 
which

an our 
t now.
. 202, 
ations 
to the

WATERS v. BELLAMY.

(In ClIAMBKRS.)

Non-payment of costs—Examination of ,Mtior 
under judgment for costs—Depositions improferfy taken.

m,m,b‘°rUndCrajUdgmenl f0r C0S|S 0n,y> cann°l be »-Ined his

A debtor having been examined under such a judgment,
Held, That the depositions could not be read on 

under the Debtdrs Act.

George Patterson, for defendant.

Debtors Act.—
ndant 
iginal 
ch he 
claim

an application against him
1 judg-

{agth November, 1889.) 

judgment against the 
under The Debtors

TaYloR, C.J.-^The defendant has 
plaintiff for costs, and a summons is asked

a
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Act, 1869, callmg on the plaintiff to Show cause why she should 
not be ordered to pay the amount of the judgment, and why she 
should not for default m payroent, be committed to prison for 
six weeks, tinless the amount is sooner paid.

I l,e materral upon which the summons is asked is, firat, an 
w affidavit that she is a spinster. This is to show that the case does 

not come withm the provisions of sgction 76, »sub-section 3 of 
lhe Administration of Justice Act, 1885. Then, there is an 

affidavit proving the recovery of the judgment, that it remains 
unsatisfied, that the plaintiff was examined under an order made 
by the County Court Judge of the central district, verifying the 
depositions then taken, and the signature of the plaintiff. The 
affidavit concludes, “ I verily believe that the plaintiff is well 
able to pay the amount of the said judgment, and that she has 
the means to pay the same, but refuses to pay it.”

Before the jutisdiction given by the statute can be exercised it 
must be proved to the satisfaction of the court, that the plaintiff 
either has, or has had, since the date of the judgment, the means 
to pay the sum in respect of which she has made default, ahd has 
refused or neglected, or refuses or neglects to pay the 
Plainly, the affidavit, by itself would not, if a summons . 
granted, warrant an order being made. No information is gi 
as to the means which the plaintiff has, nor is there any 
assigned why the deponent believés that she is well able to pay 
the amount. No facts are stated which can satisfy the court that 
the deponent’s belief is well founded.

Can the depositions of the plaintiff taken under the order 
the County Judge, be used to supply what is wanting? I think 
not. The depositions were taken under an order made under 
sectmn 52 of The Administration of Justice Act, 1885, and the 
plaintiff was not liable to be examined under that section It 
has been lield, following the Ontario authorities upon the similar 
Act there, that a judgment debtor liable on a judgment only for 
costs, cannot be examined under that section. Our Act is the 
same as section 4. of c. 24 Con. Stat. U. C., except that, instead 
ofas there, saying, “In case any party has obtained a judgment ” 
our Act says, “Any judgment creditor who has obtained a judg-

' ™cl!t- ’ That’ however- makes no difference, for, while under 
the interpretation clause of our Act, “Judgment creditor » 1 
Bhy person, plaintiff or defendant, who has recovered ajudg
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ie should 
why she 

rjson for

hy the 27 & 28 Vic. c. 25, the words in section 
Stat. were to 41 of the Con.
.... , , , mea" as ,vel1 a l,ar‘y defendant as a party plaintiff.

hat , debtor agamst whom a judgment is recovered for dosts 
on X, f-annot |)e examined as a judgment debtor, was decided in

, Z’2 Pr' 2'”:Ä'TV- 4 Ont. Pr. r 24;
Gh-nl v. MeColl, 8 Ont. Pr. 428; Morm
Pr- 363-

first, an 
:ase does 
ion 3 of 
re is an 
remains 
er made 
ying the 
f. The 
is well . 

she has

v. KemMck, 9 Ont.

.. .... ,, °ur Act, as in the Ontario Act, are “ debt or
"ab.hty. The debtor may.be extuninedaatothecircum.tM.ee. '
of ht. contracting the debt or liability, as to the means he had 
when the debt or babdtty which was the subject c>t the action in 
Wh,cl, judgment has been obtained against him was ineurred, and

“ .1° j f,7SP,0St'-,he h3S made °f a"y pr°l,erty since ineurring ich deljy or liability. Now, the words “debt or liability," were
“'"/'f*' v- r«“’son, 23 U. C. Q. B. r97, to apply ,o 
the debt or liability to recover or enforce which, the action was 
brought, and upon which the judgment has been recovered, and 
they conscquently melude only a debt or liability existing when 
he action Was brought. That decision has, I believe, never since 

been questtoned. The judge should never have made the order 
for the examination of.the plaintiff ,n this case, as he had no jur- 
isdiction or authority to make it. Had she failed to attend for 
examination, and been committed for contempt in so failing, an 
action would haye-lain against the defendanfs attorney for 
pass and false imprisonment, Hawkim v. Paterson.

As there is no evidence before me which would, if a summons « 
were granted, justify an order being made on its return, I must * 
refuse the summons.
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STEPHENS v. ROGERS—EX PARTE LIVINGSTONE.

(In Chamhkrs.)

Interpleader.— Sheriff's costs.—Appealfor costs.

An execution creditor dirccted a sheriff to interplead betwcen him and a 
clannant to some seiml goods. Upon the tetutn of the interpleader summons 
the creditor obtained an enlaigement to examine the claimant. Upon the 
further retur» the creditor abandoned.

HeU, 1. That the creditor ought to pay the sherilfs costs of the proceeding.
2. That the refusal of the referee to allow such cosiéhnight be appealed

I
A. Haggart, for plaintiff.
J. S. Hough, for claimant.
T. D. Cumberland, for sheriff.

November, /88g.)
Bain, J.—This is an interpleader matter in which, on the i4th 

of November, the referee made an order harring the plaintiff, hut 
directing that no costs should be allowed to the sheriff, or toany 
of the other parties thereto. . "

The sheriff appeals from this direction in the order, and asks 
that the plaintiff be ordered to pay his costs of and incidental to 
the interpleader application and the coste of the appeal.

From the affidavits it appears that after the plaintifTs solicitor 
of the nature of the claimanfs clairn, he instructed the 

sheriff to interplead, thaf on the return of the summons, he 
obtained an enlargement for a week, that he might examine the 
claimant on his affidavit, and that on the next return of the sum
mons, he abandoned the seizure and submitted to the order to 
debar him being made.

In England, the costs of interpleader proceedings are in the 
discretion of the judge, as they are here, under the Administra
tion of Justice Act, Burnham v. Walton, a Man. R. 180; and 
Massey M/g. Co. v. Gaudry, 4 Man. R. aag. In England the 
practice formerly was not to allow the sheriff his costs for making
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return < 
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and attending on the interpleader application, the relief and 
mdemmty that the application gave him being considered suffi- 
cient y beneficial, A.chbold, p. ,4.1, but of later years the prL 
tice has changed, and the rnles now followed are, generafy 
speakmg, the sensible and equitalile ones laid down by Field J. 
in Soarlo v. Matthws, W. N. 1883, p. ,76. These rnles weré 
approved of. and adopted by the Court of Queen’s Bench in 
Goodman v. Blako, ,9 Q. B. D. 77, in a note to which thejudg 
ment of Fteld, ]., is given at length. Wltat he says is this:

“ lere an ordcr ls made 011 the application of a sheriff, he is 
entitled to his costs from the period at which he has been called 
11110 '»terpleading action, that is to say, he is entitled as against 

unsuccessful claiinant, to costs and possession ntoney from the 
tnne of the nolice of claim, or from the time of sale, whichever 
wou'd be first i a"d when a sheriff is ordered to withdraw, he is 
entitled to costs as against the execution creditor, from the time

■ at which the latter authorized the carrying on of the interpleader
■ Proceedmgs, that isgenerally from the return of the interpleader
■ summons.” The rnles laid down in this jndgment should, I
■ thmk, be applied in interpleader proceedings here, subject of
■ course- 10 the restriction stated in the jndgment, that they are
■ g,ven as general rufa only, and that, “ if in any particular 
g ll,e sheriff or party interpleading, has unnecessarily caused

portion of the costs, he will not be entitled to 
be called upon to pay costs.”
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iden tal to Now, in the present case, the execution creditor not only 
adopted the sheriffs action in interpleading by attending on the 
return of the summons and obtaining an enlargement of it but 
it was by his express instructions the sheriff interpleaded, and the 
result of the proceedings was that the execution creditor had tX / 
acknowledge the claimanfs claim and submit to be barred. In'-/ 
Ex parte S/ro,ter, 19 Ch. D., at p. 224, Jessel, M.R., speaking 
of the shenfTs costs in interpleading proceedings, remarks:

Losts are now the discretion of the court; whichever side is 
III the wrong is to pay the sheriffs costs.”

While the court is always unwillingto entertain an appeal from 
a discrettonary order, and especially in a matter of costs, it will 
do so when the discretion has been exercised on a wrong princi- 
I>le. The case of Goodman v. Blake, above cited, is an example
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appeal being entertained and allowed upon a question 0f 
costs very similar to the one raised liere.

I think the referee's order should be varied so as tö allow the 
sheriff his costs as against the plaintiff, and I allow also, his 
of this appeal. I do .not vary the order

1889.1 VOL. VI.
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ORR v. BARRETT.

Coimty Court. Appeal.—Time.—Mandamus.I

[Tavlor, C.J.]
Proceedings in appeal from the County Court had been taken 

and an uns,gned certificate of the County Judge filed with the 
Prothonotary withm the proper time, under the beliefthat.it had 
been properly signed. Upon discovery of the faet hut after the 
time for fihng the certificate an applicatton was made to the 
judge to affix his signature. He refused. 'j

Hcld That the judge was right in so refusing and an application 
for mandamus was dismissed.

G. G. Mills, for applicant.

J
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luestion of %

6 allow the 
o, his costs 
claimant’s RE McARTHUR & GLASS.

Rta‘ Pr°t,er'y A"—Affidavits in sutport nfftlilwn aftcr cavcat.

cvLun"!”^?-,,'0 ni*'3*1" s,,PPor,°r ap«Mon b,sed „p„„ , 
eat m Ihe Land Tttles Office. Cause may l,e shewn by argument upon the ■ 

allegations ,n the petition, nr by affidavits; af,er whicl, the jmlgrCy ir 
necessary, perm,, ,h= petitioner ,0 addttce evidenee, or Ly direc, C2ne.'

R. IV. Dodge, for caveator. ^ '
A. Monkmati, for caveatee. yK.LLAM, J—I cannot find that it hatt ever been decided whe- 

tler affidavits or other evidenee should be flled with the petiti 
of the caveator or before the caveatee is asked to show 
Hule 5 of schedule H of the Act of 1886 seems to 
that at some stage, affidavits 
tion, but it speaks of this 
ever, provides that “If

causf.
contemplate 

may be filed in support of tj^peti- 
- contingency only. Rule how-

appointed for the hearing, the conrt may! "pon Te pmof oHhe 

service of such petition, make such order in the absence 
caveatee, either for the estahlish^ent of the right of the 
or as the natttre and circumstances of the rase may reqttire, as to 
Ihe court ntay.seem meet»' Thtts, it is evident that, ttnless cause 
he shown, it ,s unnecessary to support the petition by evidenee 
Ihe afBdavit requtred by sub-section rr of section 37 (schedule 
fj.) to be filed with the caveat is suffleient to show thegood faith
“' T ?"Cat°r’ ™d- ,S ev'*n"y d™™>ded to guard against the 
ahuse of the practtce, tto that for that purpose there is little rea- 

to reqmre the petition to ,be supported by evidenee 
allowing the caveator,to have an issue tried 
tigation ordered.

as a
or, C.J.]

ien taken 
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after the 

le to the

of the 
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plication

before 
or some other inves-

Ihe practice whicli I shall adopt hereafter will be 
petdion without affidavits or other evidenee in support if none 
* filed, to allow cause to be shown, by argument that the case 
made by the petnton is tnsufficient to show a right, or by affidavit 
either directly meeting allegations of faet in Ihe petition or show- 
ing fi-esh faets, and, upon tlms learning the questions in dispute 
to allow the petition to be supported by affidavits or other evid’

to hear the

..
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ence, or, without such, to direct the trial of an issne, dire.t 
inqutnes or otherwi.se deal witli the matter. This will, ofcour.se 
not prevent a petitioner from filing affidavits or other evidence in’ 

■ dvance, tf knowmg the canse proposed to l,e shown he shall
mernatter >,eaS SaVi"E eX1,C"Se 0r othe™ise »implifying
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SIMPSON v. McUONAU).i

1 1 k of aftpealfrom vmiict of singk-judg,.

[Kt,LL CouR-r.—7th May, 1889.]
A verdictYaviiig been repdered for the plaintiff, thedefendant 

properly filetLipnexipe re<|uiring the 
rehearing befoR 
to the other sid

Cerause to be set down for 
the conrt in hane, and gave the following notice 
L “ Talte notice that the defendants will api.lv 

by way ofappeal ?b the full conrt from thedecision ofMr. Justice 
•ubuc m tliis cau.se,” seiting ont the grounds of appeal. J 
Upon the

objeeted that the notice

claim 
an in 
Cent! 
cxami 
men t, 
tion c

judge
interp
Josepl
interp

Aga

:
commg on for argument, VA. Robertson 

insufficient, inasmucli as it
a " notice of the entry of the aoplication,” and c,noted , 
of haster lem, ,88S as follows>-.. The party intcndi 
apply shall also, within said period of t,vo weeks, serve npon the 
Other parties to the cauSe, matter or proceeding, notice of the
entiyof the apphcation and the grounds thereof, to the extern

r::r »';* *• •—-.

was not 
rule 50 

so to

IV.
H. A. AfcLean, for defendant.
Per Curiam.—The notice is insufficient. 

sed with costs.
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issue, direct 
ill, of course, 
r evidence in 
owh lie shall 
simplifying BUCHANAN v. CAMPBELL.

(In Appeal.)

Security for cosh.-hUrpleadtrtrocrrdinss.~Law stamps om,i- 
tcd-—Treble stamps.

Pending an mterpleader summons, an order wns made for Ihe examination 
of the claimant upon an affida.it filed by hrr, hut not siampcd. Thereunon 
II,e claimant applicd for and ohtained an order sla/ing proceedings until secnr- 
tty for aosts was g.ven by tbe claimant, a fureign execulion crcditor 
appea from tbe County Conrt, and during tbe argament, application 
I» treble stamp the affiilavit 
Held, 1. That no order for

was made

tecurity could be made until an issue was (jyected. 
2. Leave to treble stamp should not be given exce,-.t upon 

motion for that purpose, supported by such evidence as 
the court or judge that the stamps had been inadvertentl

Certain chattels

judge. 

la y, 1889.]

■ defendant 
down for 

n‘ng notice 
will apply 
dr. Justice

a substantive 
will salisfy 

y oinitted. '

were seized under exenttion, and these were 
clatmed by the wtfe of the debtor, wherelipon the sheriff oblained 
an mterpleader summons from the County Court Judge of the 
( entral District. This summons was enlargcd for' the ,,urpose of 
examtning the claimant on heraffidavit, and pending the enla,ge
ment, the claimant, on her own affidavit stating that the 
' i creditor resided out of the jurisdiction, ohtained a summons 
or security for costs. On the return of the summons, the learned 

judge made an order, “that furtlier proceedings he stayed in the 
mterpleader application herein, until the above nan,ed plaimiff 
Joseph Buchanan, shall have-given security for the 
interpleader application.”

Against this order the execution creditor appealed.

W. J. Cooper, for the appellant. Until an order is made di- 
recttng an issue, the claimant is no party to any cattse or action 
By the stay of proceedings the sheriff must remain in ,,ossession 
of the property, and cannot proceed with the application which 
is for lus relief, The order is no?1 for security for the costs of the 
issue, .but of the interpleader application. He referred to 
McNider v. Baker, ,0 C. L. J. O. S. ,93: Canadian Ba„k of 
iommercr v. M.ddleton, I2 Pr. R. ; Tomlinson v. Land 
torp., 14 Q. B. D. 539; hodes v. Daivson, 16 Q. B. D. 548;

al.
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C'“" Pac- Ry- C°- v- Forsyth, 3 Man. R. 45 ; McMaster v. 

JasP'r 3 Man. R. 605 ; Mc Phillips v. Wolf, 4 Man. R. 3o,. 
I he affiday.t of the claimant has no stamp on it, and so cuuld 
not be read, C011. Stat., c. 8, s. 10.

!. I1 *» * .1
I

I I!
The AUornty-General, for the respondent. Under C011. Stal 

c. 8, s. 16, the court may ailotv the affidavit to be stamped now 
>y a xing treble stamps and application is made to so stamp it. 
I here is 110 rule o( court tliat a defendant must appear to an 
action before moving for security. Claimant by attending 
fihng an affidavit on the return of the sheriffs interpleader sum- 
mons, had m fact appeared. The Ad. Jus. Act, 1885, section 
58, gtves the judge power to make such orders 
just' under the circumstances of the 
creditor

II ■IS
.

II
1

as may appear 
case. As the execution 

was about to examine the claimant, she would incur 
costs for which she was entitled to security.

■ t
t
I

(j/<4 February, 1890.) 
i aylor, C.J.—The appellant is entitled to succeed tipon both 

the grounds taken. The order for security was prematurely made 
In a proper case, security for costs may be ordered, by the order 
directmg an interpleader issue, or by a subsequent order, but 
untd ,t is decided that there is to be an issue, security cannot be 
ordered.

I /

I /.

II1’ la
ti

: The affidavit upon which the aisummons was granted and the 
order afterwards made, having no law stamp on it, could not 
under Con. Stat., c. 8, s. io, be read, and so the learned judge 
had no material before him on which to act. Section 16 which 
pennits treble stamping in certain cases, plainly conteroplates a 
substantive motion benig made for leave to affix treble stamps 
supported by such evidence as will satisfy the court or judge, that 
the stamp has been inadvertently omitted.

The appeal is allowed with 
reversed, and the 
with costs.

Dubuc and Killam, JJ., cohcurred.
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McMastcr v. 
lan. R. 301. 
tnd so could

RE SHORE.
(Bifoke THE Fvll CoDRT.)

Mortgage. Power of salt.-" Without any notict." 
sale without adverlisemint.

er C011. Stal. 
Laraped now, 
' so stamp it. 
ippear to an 
tending and 
pleader sum- 
885, section 
may appear 
ie execution 
tvould incur

—Private

Act respecting Short Forms of Indenture (C S M r a» -» a u

y, r8go.) 

i upon both 
urely made. 
»y the order 
order, but 

V tan not be

Held, That a sale without notice to the 
A power of sale permitted a sale “ 

Held, That a

mortgagor could not be upheld. 
by public auction or private contract ” 

private sale could be made without previous advertiseraent of it.

The petitioner made application for a certificate of ti,le for the
he Canadä P “ ?,tion' claimine title “der a deed from 

the Canada Permanent Loan & Savings Co. ,0 oneR. H. Shore
and by subsequent conveyances. The deed from the Company to 
Shore purported to be made and executed pursuant to and in the 
exerctse of a power of sale contained in a mortgage of the lands
b^SS^Tl ri ^ thr C°rapan>'’ dated th<= 3°th of Septem- 
ber, 1882 The evidence furntshed the District Registrar in sup
port of the applicatton did not shew that after default had been 
made m payment of the moneys secured by the mortgage and 
before selling the lands, the mortgagees had given notic! to the

jKiatsriSÄrtsraB
The questtons arising on the petition that the court was asked 

to decide were, as counsel agreed, the following: (,) Under 
the power of sale in this mortgage, could the mortgagees sell 
without firsthuvmg given notice of their intention fo ull and

. tiaed Z iSEZF”*- ^ Wi‘h°Ut ^W^ver-
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The power of sale in the mortgage read as follows: “ Provided 
that the Company in default ofpayment for two months may, wilh- 
out any noticp, enter upon and leaseorseil thesaid lands;’’ and 
the mortgage parported to have been made in 
Act respecting Short Forms of Indentures. K

IV. II. Culver, Q. C.., and G. A. Elliott, for petitioner, The 
mortgagee is not a trustee, Warner v. Jacob, 20 Ch. D. 220 ; 
Martinson v. Chwes, 21 Ch. D. 86b ; Carlson v. Williams, W. 
N. 1889, p. 33; Tay/or on Tit/es, 91; Farser v. Farrer, 40 Ch. 
?■ i*?5 1 Dart Vemtors år Putchasers, 67; Sugi/enoH Vendors 
år Purchastrs, 67 ; Jones on Mortgages, § 1821, 1863. These 
show mortgagee may sell by private sale without notice, see also 
Armouron Titles, 279; Kelly v. Tmperial Loan Co., „ Ont. 
App. R. 526. 49 Vic. q. 42, s. 5, probably passed in consequence 
of a dnubt suggested in GiUhrist år Island, 11 Ont. 537. There 
the vcndor was the assignee of the mortgagee, here the sale was 
by the original mortgagee, Grafit v. Can. Lije Ass. Co., 29 Gr 
256; In re Coath år Wright, 8 Can. L. T.

SI
pursuance of the

Si

I

tli

i
if
th
to

di1
ento; Fe Green år 

Artkm, 14 Ont. R. 697 ; Re British Canadian Loan Co. år 
Rae, 16 Ont. R. 15 ; Clarke v, Harvcy. 16 Ont. R. 239.

C. P. Wi/son, for DIstrict-Rigistrar. The Act of ,886, 49 
Vic. c. 42, really assnmes to give a statutory myaning to the 
power of sale clause. It ttieans that the mortgage shall be deemed 
by virtue of the nse of tliose words, to have contained the form 
in schcdule 2 of the Short Form Act. Under that form there 
must be a notice in writing. As no tirne was specified, then the 
notice must be a reasonable one, Massey v. Släden, L. R, 4 Ex. 
13. Power of sale without notice is oppressive and should be 
construed strictly, Miller v. Cook, L. R. 10 Eq. 641. If notice 
not necessary, the mortgagees occupied position of trustee. And 
should have taken steps to realize best price. Tltey failed to 
advertize wlticli makes sale void, Richmoml v. Rvam, 8 Gr. 508 • 
Late k v. Forlong, 12 Gr. 303.
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If{8th March, /8yo.)
Bain, J.—By s. 6 of 49 Vic. c. 42, it is provided that, ** When- 

ever any mortgage executed prior to the passing of this Act, or 
subsequent llicreto, and purporting to be made in pursuance of the 
Act respecting Short Forms of Indentures, conlains the following 
WOfds, < Provided that the mortgagee oq default of payméut for 
two months (or any other definite period) may, without any
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c. 62, Con. Stats, of Manitoba, intituled ‘ An Act 
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'teen dr* 
Co. 6r*

Section 1 
when

of this Act of the Consolidated Statutes provides that 
a decd of mortgage made according to the form in the 

chedu e of the Act and expressed to be made •• in pursuance of
r, ’ uT?™any °f thefurmsor "ords contained in column 

. m the schedule such deed shall be taken to have the same effect as 
fit contained the form of words contained under schedule 2. But 
he po wer of sale clause in this mortgage cannot, I think, be held 

to be the form g,ven schedule one of the Act, for in providing 
as ,t does, that the mortgagee may sell without any noticc, it 
differ* from the form in an important particular, and this differ- 
nce is not, I think, either an exception or a qualification, or an 

extension or l.mitation of the form allowed and provided for in
wouMnot ReG,khns,^lr‘la"d’ '»Ont. R. 537. This Act then, 
would not operate on this clause, to give it the effect of the
respondntg clause in schedule 2, and so by section 2 of the Act 
he clause would simply •-be'as effeetual to bind the parties

;St,°a 1S, °f,aW and e[luity pennit, as if
h.s Act had not been made.” But, as we have seen, the Legis- 

lature by the subsequent Act, 49 Vic. c. 42, has said that a mort
gage purporting to be made m pursuance of the Act in the Con.

at. and toptaining the clause we find here, shall be deemed 
to contain tlie form of words of the 
2nd column of the Act.

886, 49 
to the 

cleemetf 
ie form 
n there 
hen the 
, 4 Ex. 
3ulcJ be 
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liled to 
rr. 508;

f
power qf sale clause in the

1

If, as Mr. Wilson9«-) ... . arS"es- »he effect of the provision in the
49 Vic is to g.ve to the words „sed in the proviso in the mort
gage, the meanmg of those used in the schedule, then, of course 
the mortgagee must give notice of.his inteiilioh to sell. On thé 
otlier hand, Mr. Culver contends tliat by thiaAlct the Logislat 
has added another power of sale to the mortgage j that the two 
powers must be construed together, as far as they can be recon- 
Ciled, and that when, as in regard to this question of notice, their

When- 
^ct, or 
eofthe 
llowing 
diit Tor 
ut any

ure
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directions are irreconcjlable, the mortgagee can follow either of 
them. But, I do not jthink thfexpress direction of the Legisla- 
ture that notice is to $e given, can be disregarded.

A power to sell wjfhout notice is, as has frequently been said, 
a power of an oppfessive character, Coote on Mortgages, p. 249 ; 
Miller v. Cook, L. R. 10 Eq. 647 ; Re Gilchrist 6r Ireland, 
supra\ and dne may wéll suppose that the Legislature finding 
that mortgagees had been taking from mortgagors powers to sell 
without notice, resolved that they would not permit these powers 
to be exercised until notice had been given, and so passed the 
enactment in question. At all events, we find the Legislature, 
knowing, apparently, that mortgages were beirfg, or had been 
executed with provisoes for sale without notice, expressly declar- 
ing that, notwithstanding that a mortgage contained such a pro- 
viso, it shouldt “ be deemed' to contain and to always have con
tained ” a proviso requiring written notice of the intention to 
exercise the power of sale to be first given. This provision 
not be reconciled with the proviso in the mortgage, but the 
Legislature had the proviso before them, and in passing the 
enactment they did, it must be held, I think, that they intended 

regards giving notice, to supersede the proviso in the mortgage 
by the one in the Act respecting Short Forms. In the form in 
the schedule, a blank is left for the length of time for which 
notice is to be given, but as neither the Legislature nor the pati,- 
ies have fixed the time, the law will imply that it be given whaL 
under all the circumstances, would be a reasonable time before 
taking possession or selling. Mpssey v. Släden, L. R. 4 Ex. 13.

I think, therefore, that as the appfication does not shew that 
notice of the intention to exercise the power of sale was given to 
the mortgagor, his heirs and assigns, or any facts that would dis- 
pense with the proof of notice having been given, the District- 
Registrar was right in refusing to give the certificate of title. I 
do not understand that Mr. Culver relied in any way on the 
English Act 23 & 24 Vic. c. 145.

The other question that we are asked to answer, is whether, 
when there is nothing in the power of sale requiring the 
gagee to advertise the property for sale before selling, he can sell 
without advertising ?

In Richnumd Evans, 8 Gr. 508, Spragge, V.C., taking the 
view that a morjgageé'witlr a power of sale is, in a sense, a trus-
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pS5'=™lE=Ethe later case of Warner v. Jacob, 20 Ch. D. 220, Kay, J after
thVmn T8-™” °L the authorities beari"g on tbe point, came to
tictTv sCne!r reSUU WaS' th3t 3 mort8a6ee is not,

stnctly speaktng, a trustee of the power of sale, "It is,” he savs
better0^ 6',Ven‘°1'i,"f0r his own benefit, to enable him thé 
better to realize his debt If he exercises

either of 
e Legisla-

-been said, 
r, p. 249;
* Ireland, 
re finding 
ers to sell 
?se powers 
lassed the 
;gislature, 
had been 
ly declar- 
ich a pro- 
have con- 
ention to 
ision can- 
, but the 
issing the 
intended 
mortgage 

: form in 
for which
the Päfcv

what, 
fne before 
4 Ex. 13. 
$hew that 
i given to 
rould dis- 
District- 

‘ title. I 
y on the

purpose without corruption or collusion with the purchaser, the 
court will not interfeft, even though the sale be very disadvanta- 
geous, unless indeed, the price is so low as in itself to be evidence 
of fraud and this statement of the law was approved of by 
North, J„ in Martinson v. Clowes, 2, Ch. D. 856. Adopting 
this view, I do not think it can be held, that when the power of
hself Th "°‘reqU,re that the sale sha11 be advertised, the fact in 
tself, that .t has not been advertised, will invalidate the sale If
17‘T '8 °,”ly aUthorized t0 sel1 by public auction, he 

cannot sell pnvately, but whe„, „ in the present either
mode of sale ,s perm,tted, a private sale even without advertise- 
ment, is good, if it be made bona fide and for a fair price, Fisher 
onMortgagee, vol. ,, p. 495; Davey v. Durrant, , De. G. & J.

. , .But, as on the other point raised, é* claimant did not furnish
tldnkT n ^ P°DWer0f Sale havinS been properly exercised, I 
hink the Distnct-Registrar was nght in refusing the application.

The petition should, therefore, be dismissed with 

in this^natter.^ ^ agree with the judgment of my hother Bain

/en

costs.

The mortgage under which the land in question was sold pur- 
ports to be made m pursuance of the Act respecting Short Forms 
o! indentures, and contains a power of sale 
words. The Legislature has, by the 48 Vic. c. 42, s. 6, declared 
What, in the case of every mortgage so made, shall be the mean- 
mg or equivalent of the words used in- this mortgage It has 
sa,d, that every mortgage containing these words shall be deemed 
to contam, and to have always contained the form of words in 
column 2, number ,3 of the 2nd schedule of chapter 6, Consoli- 
dated Statutes of/Mamtoba. I cannot see that since that Act, a 

mortgage so worded, has two

expressed in certain

whether, 
the mort- 
e can sell

iking the 
e, a trus- mortgagee having a

powers.
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Evidently, the Legislature considering that the exercise of a 
P0U'e, of sale without notice is, as has been said by judges in 
some cases, oppressive, determincd to make 
all cases. 
that a

i

. ------ notice necessary in
Ihey have accordingly, by the 49 Vir. c. 42, said, 

mortgage containmg a power to sell, wordt-d as this is, and 
P oviding for sale w.thont notice, shall be deemed lo contain the 
worxis »fthe long form given in , olumn 2, nnmber .,3 of chapter 
6, Consolidated Statutes. Un,ler that form, written notice- 
before sellmg has to be given. “ In case oi default in payment, it 
shali and may be lawful to and for the said mortgagee, &c„ after 
givmg written notice to the said mortgagoe; &c., to enter into 
possession, &c.,and also to sell and absolutely dispose of the 
said lands, &c. The length of time for giving notice is 
fixed the Act saying “ not less than previous," so, the notice 
must be such as would, under the particular circumstances, be a
Kr The giVing °f;a “ «- - '-ver,

i; I

H

not
He,

I
i

of iWhere the power is silem as to the mode of exerclsing it, and 
does not reqmre the sale to be advertised, a. mortgagee may sell 
hy private contract without public adverlismg. The cases of 
Damj v Durrant, 1 D. & J. 535 ; Warntr v. Jacob, 20 Ch. D 
»20 . and. Ma,t,»son v. CW, 2, Ch. D. 85.7, are authoritie. 
fo, th,s view, and should be. followed rather than Richmon.1 v. 
Evans, 8 Gr. 508. In the present case, the power .being that 
given in the C011. Stat., the mortgagees were empowered lo dis
pose of the land “ by public auction or private contract.”

There having heen 
Office that the

A
oti 1

Helt

i
evidence produced in the Land Titles

The present petition should, therefore, he dismissed with

J-I^ee that the effect of ,he Act of ,886 was ,0 
make the power of sale clause one requiring notice of ils exercise to 
he mortgagor and those claimmg under him, and that the power 

was not validly exercised without it. P

theno

1 writ
in c
deta
caus

costs,

: T
: of tl

of t
Ibe lorm autliorizes a private sale, and I can find no reason

snchasdS ™dVnrtiSement W0U'd be a cpndition P^cedent to 
sqch sale Wiiether, in case it was not advertised, the Dis-

' ;'C ** c" 'mgrht 3Sk S°me evid“<* °f value and of the steps 
tgken to realize a fair price, I express no opinion.

Estiiitm dismissed wtth costs,.

• %

the
July 
men 
to “ 
rema 
tionc 
for tl

v*

i;

1



!vol Vh 1890. REG. V. PETERSON: Il t
:ise of a 
iudges in 
essary in 
42, said, 
is is, and 
ntain the 
f chapter 
n notit.c- 
/meht, it 
m., after 
iter into 
e of the 
e is not 
e nojticé 
:es, bc a 
lowever,

6
:

REG. v. PETERSON.

(Bbfore THE Full Court.)

Haöeas Corfus.~Bscafe.~New comiction.— Warden's author- 
ity without en tificate.

A stntute provided that '• The warden shall 
every convict legally cerlified to him 
and shall there detain him.”

receive into the penitentiaiy 
as sentenced to imprisonment therein,

Held, That the absence of a ccrtificate 
the detention of

or copy of the sentence did not make 
a pnsoner, properly convicted and sentenced, illegal. 

Per Bain, J. -SenMe, Even if no such copy of the sentence had originally

A statute provided that “ Every 1[ it, and 
nay sell 
rases of 
Ch. D. 
borities 
notid v . 
ng that 
to dis-

tem “T’ “h " PriS°n hC eSC’ped fr°™. lh= remainder of his
™““P' at*C t,mc ,f h“ i" addition to the pnnishment which
" "Wded f°VUCh “™pc- Af,“ an »«aap= and before recaptnre, the pen- 
itontrary was changed from one building to another. ^
Htli, 1. (Killam, }., dutitanti.) That a conviction for an

escape was not
necessary to imprisonment for the nnserved portion of the sentence. 

2. That imprisonment in the new building was lawful.

flThis was a motion to make absolute
the warden of the Manitoba Penitentiary to shew cause why a 
wnt othabeas corfus should not issue, commabding him to have 
in court the body of one Albert Peterson, who was said to be 
detämed in his custody as a prisoner, together tfith the dåy and 
cause of his being taken and detained.

The warden shewed

i Tities 
ie Dis- 
made.: 

costs, 
was to 
rcise to 
power

fl
H

-•cause to the rule, and filed the ccrtificate 
of the Prothonotary of the Court, as the person having the custcdy 
of the records of the General Quarterly Court, shewing that at 
the General Quarterly Court holden at Winnipeg on the i7th of 
July, 1871, Albert Peterson was tried and convicted on an indict- 
ment for feloniously receiving stolen property, and was sentenced 
to « be confined in the Penitentiary of the Province, there to 
remain for three years, at hard labor.' ’ The Albert Peterson men- 
tioned in this ccrtificate was admitted to be the individual moving 
for the wntj and by the Engjish Act S4&15 Vic. c. 29, s. 13, it was

f!
reason 
lent to 
e Dis- 
2 steps

■
S/t...
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contended, such a certificate is evidence of his trial and conviction 
as stated. There was also filed a copy of the above sentence as it 

entered in the minutes of the court, certified by Mr. Walker 
Prothonotary and Clerk of the Crown and Peace, and the affi- 

davrt of Mr. Bedson, the warden. The affidavit stated that 
the i?th of July, 1871, Peterson was delivered to him as warden 
at the then Mamtoba Penitentiary at Lower Fort Garry, by a 
sergeant of the Provincial Police, with instructions to hold him 
for a period of three years, under a conviction and sentence of 
the Quarterly Court; that

In ci 
the 1 
A pr
Of W;

is no 
Provi 
Priso 
S. C.

:
f

i on

. f

i ■

the i6th of October following, 
Peterson escaped from the penitentiary, and was supposed to have 
gone to the United States; that in May, 1889, the warden heard ' 
he had returned to the Province, and had 
brought to the Mapjtoba Penitentiary, where hc 
fined, and was serving out the balance of-his

/. A. M. Aikms, Q. C., for the Department of Justice. He 
.r^ to Tayloron EMmce’ § 1612, 1573; Richardson v. 
Wfi/Ar, L. R. 8 Ex. 69; Queen v. Parsons, L. R. 1 C. C, 24. 
The temporary penitentiary building at Lower Fort Garry was a 
penitentiary by statute, 34 Vic. c. ,4, s. 7. This Court is 
cont.nuat.on of the General Quarterly Court, 34 Vic. c. 2, ss. 39 
41, (Man.) By 35 Vic. c. 3, the näme was changéd to “ Court 
of QueeiVs Bench.” By 34 Vic, c. 14, s. 2, D, the General 
Lourt was continued. By 34 Vic. 
were extended to Manitoba.
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intende

fl
1 c. 13, s. 1, the Actsof Canada 

This introduced the statute relating 
to penitentiaries, 3, Vic. c. 75. Seess. ,6-,8. These sections 
repeated in R. S. C. c. 182, ss. 42, 44. See R. S. C. c. 181, s. 
28, sub-sec. 4, 6, 7, the same in 32 & 33 Vic. c. 29, s. 91; R. S. 
C. c. 155, s. 11; 32 & 33 Vic.

:

c- 29> s- 87. Prisoner was 
undergoing a proper sentence when he escaped. When retaken 
he was taken to the Manitoba Penitentiary, where, by statute 
parties convicted were to be confined. 
ance of term of imprisonment. Church 
Ptople v. Baker, 89 N. Y. 460.

:

8
He has ,to serve out bal- 
011 Habeas Corpus, 169;

N- P> Hagel, Q. C., for the pris The Act 34 Vic. c. 14, 
s. 7, makes gaols, then used, penitentiaries. Then came the Act 
of 1875. 38 Vic. c. 44, s. 15, it does not repeal prior Act. On 
20th January, 1877, there was published in the Canada Gazette 
a proclamation reciting 38 Vic. c. 44, s. ,5. Warden did not 
properly receive the prisoner, without a copy of the sentence.

oner.
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In case ofa transfer, a copy of the warrant has to be certified to 
the warden of the penitentiary to which prisoner is transferred. 
A pnsoner leaving when the warden had not this certified copy 

0 warrant, is no escape. The penitentiary at Stony Mountain 
“ not the penitentiary of the Province, but a penitentiary for'the 
Province, the North West Territory and the district of Keewatin. 
Prisoner could not be retaken and confined without 
S. C. c. i8r, s. i.
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nviction 
nce as it 
Walker 
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y, by a 
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a trial. R.

(/J/A February, 1890.)

, . , 4 retaken after having
been at large for about 18 years, and about fifteen years after the 
term of his sentence had expired.

Section n of c.

Bain, J-—It appears that Peterson

155 of the Revised Statutes, provides that 
“ Everyone who escapes from imprisonment shall, on being 
retaken, undergo in the prison he escaped from, the remainder 
of his term unexpired at the lime of his escape, in addition to 
the pimishment which is awarded for such

On the State of facts, Mr. Hagel for Peterson contends, that 
it does not appear that, when the prisoner was delivered to the 

warden, any warrant of commitmenfor copy of the sentence or 
any written authority to hold him was delivered to the warden 
his imprisonment was illegal, and the term for which he was 
sentenced having expired long before he was retaken, his retaking 
and detention are illegal; and fnrther, that, as it appeare from 
the affidavits, he is now confined, not at Lower Fort Garry 
whete he escaped from, but at gtony Mountain, his detention 
there is not authorized by the above section from the Act 
ing Escapes.

He

C, 24. 
f was a 
rt is a

escape.”

, ss. 39
Court

General 
'anada 
ilating 
ictions 
[81, s.
R. S.

respect-
ir was 
e taken 
tatute, 
it bal- 
, i69;

The Penitentaries Act of 1868, which was in force in 1871,
contained provisions similar to those now found in*secti 
44 and 45 of the Act in the Revised Statutes. Section 
vides that “

ons 43, 
44 pro-

the warden shall receive in to the penitentiary every 
convict legally certified to him as sentenced to imprisonment 
therem, and shall there detain him,” and it may be that, as 
Mr. Hagel contends, the sheriff or other officer who conveys the 
prisoner to the prison, should deliver to the warden with the 
prisoner, the copy of the sentence referred to. in section 4, 
though taking that section by itself, this copy would seem to bé 
intended only as the warrant or authority to the sheriff or other
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ie Act
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officer to lake and 
i* lentCnced.

convey the prisoner to the prison to which he 
... the ,mention of the statute is that this copy is4 :hi- Ät sjs-s ;'ä 5

egaj cmtody, but it does not follow, I think, that the omission to
nZn«e,m?LW,' !Warden WOuld make the detention of the 
prfcoi er imlawfu or that the only proof of the lawfulness of the
detention 1. by the production of this copy. What makes a oris 
°7> dclc"liy" '-ful is the conviction and jndgmeTt of a Jom-

k Z/°,V’ and “ Maule’ J" held 111 A‘V- v. Bourdon, 2 0. & 
K, 366, the 1,roper proof that a prisoner is- in iawful custody 
under a eentenee of imprisonment is, by proof of the record of 
hl* conviction. In the case of The People v. Baker, 89 N. Y 
460, the Court of Appeal, after stating that the statutes of the 
State »eemed to requ.re that after a criminal has been sentenced
1,°/ 7 7* T'“ Warrant of comm'ttal should be signed by a 
judge, held that the omission to sign this warrant would not make 
»pr,,oner, detention illegal. -It is the judgment of the court," 
they »aid, which authomes the detention, and tKat can always 
be »hcwn, in juatificalion of the detention.” And even in a case 
of capitai pumshment, no warrant is issued toanyone to carry 
ont the sentence, for as it was held in B ex v. Antrobus, 6 C. & 
P. 688, which wa, a trial at bar, it is the judgment of the court 
that give» to the person having the custody of the person 
tenced, the pewcr to carry out the execution.
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But even if the detention of the prisoner 
illegal tinless the copy of the would have been
warden, it would »eem tha, fteSÄS !%£*% 

trnie before the return of the writ of hakeas corfus is returned 
would have been sufficient to make the detention Iawful. In 
7" C^>‘ *'■> 379. it is said, - But, a good warrant of 
delainer may be lodged before the hakeas eorpus is returned>
MW .*'*r^R!ChttrdS' 5A'&E' N' S- 9*5. counsel having 

d' H®T f has- at the tirae of the return, a good 
. . .T*?™ Countyjvstices; how many bad ones he may
have had before, is 1 nimaterial to the present purpose; the infor-
iZånLT-råe upaper’’’ L°rd Denman- G J- interrupted 
himAod »aid, I think you are rjght, it is impossible not to see
the ailer ha* returned good warrants, upon which the party piay 
be Igwfully detamed,” and the court tydd accordingly. It
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Curreut thenrn^’ ^ ‘he term of imprisonment still beén 
b e th e uT':/;0; bya ':arden °f "* ™py Ofthe sentence 
, e,ret“rn of the wr,t. would have sufficed to make the
deten lon lawfui, supposing it to have been unlawful withoutsuch

wheti,eritanötr a::

pri oner wa 'r “ ^ DOt kft *ith “-warden when the
U, hwfu r d^eredTt0 him in l87‘. the deten,ionthen was
wä Taw ’ hvqUe:“°n / "eed n°l decide" 381 thi"k ‘he detention 
was lawfui by v.rtue of the judgment of the court
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Theahnve PnSOnCr then havin« escaPed from lawfui custody the

... ä■ ’ eeally speakmg, in the prtson he escaped from.

anyV* *' 7’ pr0vided that- in ‘he absence of 
any pemtentiary bu.ldmg, any common gaol or other nlace of
conftnemmt m the Province should be hetd to be a penitentiarv 
“ eonfinement of persons lawfully convicted and sentenced 

to Imprisonment and ,t was under this provision that the pris- 
I Vic c TF°r, Garry- '''hePenitentiaries^

se tion 6 „fT a PrOV,Sion simibr «° tha, now fottnd f„

Governor i„ r P<initcnti"y Act, and under it ,h=
Governor-in-Council by proclamation declared the tract of land
io» used at Stony Mountain to be a penitentiary within the 
meaning of the Act, and declared it to be a penitentiarv for the
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The wording of th.e section in the Act respecting 
to me to exclude the intention, that before 
shall undergo the remainder of his 
must first be indicted and convicted for

existing 
applicai 
within t 
iary for 
By the 
cial gat 
Schedul 
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proper . 
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that the 
section 
brought 
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escapes, seems 
a retaken prisoner 

term of imprisonment, he
an escape.

I think the warden has shewn sufficient legal cause for the tak- 
mg and <jetention of this prisoner, and that the rule nisi must be 
discharged. tffc

Dubuc, J., cö|purred.

I amKillam, J.— of ^pinion that the prisoner was lawfully 
and properly held in the custody of the warden of the penitent- 
iary under the judgment and sentence of the General Quarterly 
Gourt, at the time of his escape. It was that judgment of record 
tn the court which was the authority for his imprisonment. The 
warden was not compelled to receive him into his custody with- 
out bemg furnished with evidence of that judgment. In strict- 
ness he should rfot have done so. Bnt in so acting he took the 
nsk of there bemg such judgment on record, and of being able 
to prove it when his authority to hold the party should be ques- 
tioned. This view is supported by the remarks of Hagarty, C. T. 
in Ovens v. Taylor, 19 U. C. C. P. 49, jmd the authorities cited 
by him, and is made very clear by the authorities 
brother Bain has referred.

1
:

1
I

to which my:

At present, however, I. n°t satisfied that, upon the expira-
tion of the period of three years from the date of that judgment 
and sentence, he could be imprisoned and made to serve for a 
further period, except upon being duly adjudged by acompetent 
court guilty of an escape or breach of prison. Section 87 of the 
Adt 32 & 33 Vic. c. 29, D., now found in R. S. C.

am

i c. 155, as
xi, appeats to be something new as a statutory enaetment, 

and not to be found in the English statute book. In the short 
time since the argument, I have not been able to satisfy myself 
of the effeet at common law of the escape of a oonvieted priso 
upon the running of the term of his sentence. Unless it 
be made out that in such case at common law it would 
run un til his recapture and then recommence, I could 
strue the Canadian enaetment

sec. TH]
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It is not 

ereditors t< 
&c, witho 

In such 
that at the

can
cease to 
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introducing such a principle, 
but merely as subjecting the escaped convict to imprisonment for 

. the mterrupted portion of his term, upon his being adjudged 
guilty of an escape and in addition to the punishment then 
awarded for the escape. I agree that the Manitoba Penitentiary
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existing under R, S. C. c. 185, ss. 4 & 5, is and was when the 
applicant was retaken, the penitentiary för Manitoba, and so came 
within the words of the sentence, though it was also the penitént- 
tary for the North West Territories and the district of Keewatin. 
By the Revised Statutes, 34 Vic. c. 14, D„ under which provin- 
cial gaols were constituted penitentiaries, was repealed. See 
Schedule A, p. 2281. The Manitoba Penitentiary is then the 
only penitentiary for Manitoba, and as such it is hhe prison from 
which the prisoner escaped, although the location has been 
changed.
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with- 
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I, therefore, satisfy myself with expressing my doubt upon the 
proper construction of R. S. C. c. 155, s. 11, T cannot regret 
that my brothers concur in rcfusing the writ, as it appears to me 
that the only effect of giving the opposite construction to. the 
section last mentioned, would be that, upon the prisoner being 
brought before the court, he would be remanded

1

to await his
tnal for the escape, which could not result in shortening his term 
of imprisonment.

able
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Rule discharged.
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THE WESTERN CANADA LOAN CO. v. SNOW.ent,

iort (In Equity.)

Pleading.—Fraudulent Conveyartce.
'self

*»ner
It is not sufficient in a bill impeaching a conveyance as fraudulent against 

creditors to allege that it was made for the purpose and intent of defrauding, 
&c , without allcging the purpose and intent to have been those of the grantor!

In such a bill the insolvency of the grantor is not shown by »lleging (1) 
that at the time of the making of the deed the grantor was indebted to the 
plaintiff and others in large sums of money; (2) and was not at the time of 
making said deed, or at any time since, able to pay his creditors , aad others, 
and (3) was and is in fact insolvent.

Charges of fraud must be precise and definite.
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This was a demurrer to the plair 

their jusl 
The b 

and void 
Gertie ••

bill of complaint for want of equity.
The bili alleged the recovery by the plaintiff company ol a 

Jtiogment ät law agalnst Robert Gerrie and R. D. Bathgate on 
■the rgth August, 1885, the issuing ofyf. fa. goods and lands 
thereon, and placing of same in the hands of the sheriff on the 
a6th August, 1885, that they had heen kept renewed and were in 
u force and unsatisfied, and that nothing wa^ available to satisfy 

them except the lands described-in the bill; that 011 orabout the 
zand July, 1884, Robert Gerrie, being the owner of the lands 
mentioned, by deed between himself, Margaret Gerrie his wife 
and William Bathgate, after reciting that the wife was posiessed 
tn her own right of other lands and it had been agrecd between 
them that they would respectively settle their said lands for the 
benefit of themselves and their children as thereafter appeared, 
preteqded to grant his lands mentioned to Wm. Bathgate and his 
heirs to such åses as Gerrie and his wife should by deed or will 
appoint, with other uses until appointment; that by a deed bear- 
ing date the i8th November, 1885, Gerrie and wife appointed 
and William Bathgate gtanted the lands in question and other 
lands to Robert Gerrie tipon certain trusts in the deed to which 
the plaintiff craved leave to refer, the trusts not being stated in 
the bill; that by a deed dated the aöthjuly, 1889, Robert Gerrie 
and William Batngate granted and conveyed, and ,also eacli di- 
reeted, limited and appointed the lands in question to the defend- 
ant, who was a daughter of Robert and Margaret Gerrie • that 
the two last mentioned deeds were both voluntary conveyances 
and Without consideration, and the defendant took the last men
tioned deed with knowledge of the covin and fraudulent intention 
of Robert Gerrie by each of the deeds to defraud, delay and hin
der his ereditors “ and otliers,” that Margaret Gerrie joined in 
the first two deeds with the

1
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knowledge; that Robert Gerrie 
indebted to the plaintiff 

and others, and was not at the time of the making of that deed 
or at any time since, able to pay his ereditors “and others” 
with the aid of the lands comprised in that deed, and was insol- 
vent; that all the deeds mentioned were voluntary and without 
valuable consideration and were not bona fide, but were made for 
the purpose and intent of defrauding, delaying and hindering 
the plaintiff and other ereditors of Robert Gerrie “ and others ” 
and that the conveyances had so defrauded, delayed and hindered

at the time of making the first deed

/. H
frauduléni.
form. (W
necessary' 
matters st« 
Conveyant
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the plamtiff and other creditors of Robert Gerrie from fecoveriiib 
their just debts.

The bil) prayed that all the deeds might be declared fraudulént 
and void as against the plaintiff and ather creditors of Robert 
Gerrie “and others.”
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H. M. Howell, Q.C., for defendant Snow.
Time of accrual of cause of action not sh 

must be shown when bill filed, that there
Itown.

was a debt existing at 
the time of conveyance; which still continued. May otl Fraud- 
ulent Conveyances, 520. There is no suflficidht allegation of title, 
the trust* should have been set out. A request for leave to refer 

deed at the hearing does not embody the terths for the pur
poses of a demurrer, Loughead v. Stubbs, 27 Gr. 388.
to a

*

At common law, a sheriff could seize and sell goods. Then 
came captas, and then levarifacias against the produce of land, 
then statute Westminster 2nd, under which writ of elegit issued. 
Q. B. Act of 1885, se<-'- 7. introduced the laws of England up to 
July, 1870; writs brought in by sec. 8, Ad. Jus. Act, 1885, 
sections 101 to 110, ereattfi.fa. lands and give power to sheriff 
to sell and convey, and witliout these sections the fi. fa. lands 

idle. This amended in 1889, 52 Vic. c. 36, s. 5. Section 
102 of A. J. Act, 48 Vic. c. 17 repealed. Section 108 of A. J. 
Act, which especially makesyf. fa. lands bind lands is repealed; 
alsosec. no. Fi. fas. before existing are savéd by 52 Vic. c. 
36, s. 13. If lands are now not subject to fi. fa., 
should not be set aside.

conveyance

When statute of 13 Eliz. c. 5, was passed, certain property 
not bxigible, and 110 bill could be filed to set aside transfers 

of such. At the most, the writs should remain to bind the lartds 
which, at the passing of the*ct of 1889, they did bind. Aförphy 
v. IV,/so», 27 Gr. t ; Cornish v. Clark, L. R. .4 Eq. 184. This 
bill was not filed on behalf of all creditors. As to demurrer to 
part of prayer, Abbott v. Canada CentralRy. Co., 24 Grc580.
/. H.ffunson, for plaintiff.' The bill sufficiently States the 

fraudulént intent and the grantor>insolvency and is in theusual 
form. (Where it is shown the grantor was insolvent, it is not 
necessary\tosl,«^ the fraudulént intent. The question is, how 
matters stobd when settletnent was ma*ic May on Fraudulént 
Conveyance, 23, 59. The bill of complaint States the latid wås
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liable to be taken in execution; and if by recent amendments to 
the Administration of Justice Act the right to sell under fi.fa. 
lands has been taken away, the land would still be available for 
creditors. The objection that the bill should have been filed on 
behalf of all creditors, only one for demurrer for want of parties. 

V Longeway v. Mitchell, 17 Gr. 190; Morphy v. IVilson, 27 Gr. 1; 
Campbell v. Campbell, 29 Gr. 252; Scane v. Duckett, 3 Ont. R. 
370. The plaintifTs writs are still in force, and the land can be 
sold, if necessary, under the English practice. Taylor v. Coenen, 
1 Ch. D. 636; Graham v. Fur b er, 14 C. B. 410; Cadogan v. 
Kennett, Cowp. 432; Twynis Case, 3 Rep. 80; 1 Smith L. C.
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1 H. M. Howell, Q. C., in reply. The knowledge of fraud must 
be knowledge both of grant ir and grantee, McRoderts Steinoff, 

.‘11 Ont. R.’3Ö9; Bums v. McKafe, 10 Ont. R. 167 j Rae«v.„ 
< McDonald, 13 Ont. R. 352.
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{i4th Jattuary, 1890.)

Killam, J.—Several objections were, upon the argument, 
made to the bill, to some of whichii- it is mmeceiary to refer. I 
tljink that it must be taken upon the allegatidns of the bill that 
the conveyances attacked were made without valuable considera- 
tion. It is trudtfhat an agreement between Gerrie and his wife 
that they should settle their respective lands in a certain way, is 
alleged to have been recited in tha original deed, but I do not 
think that it conclusively follows upon what is said that each 
agreed in considerätion of the agreement of the othe* The 
conveyance may show otherwise. It is positively alleged that 
the deeds were voluntard and without valuable considerätion.

:

: But, it is not voluntaryVonveyances which are declared invalid 
by the statute 13 Elizabéth, c. 5, but conveyances made with 
,rthe purpose and intent jj> delay, hinder or defraud creditors.” 
Naturally the words of the statute seem to refer to the intent of. I 
thegrantor. “Whether of not a dced is to be consMSred as | 
fraudulent with respect to creditors, must depend on tpe motives 

of the party making the deed." Per Le Blanc, J., in Nunn v. 
Willsmorc, 8 T^ R. 530. “ By the 131b Elizabeth, the only 
sideration as to the validity or invalidity of these alienations 
depends on the intent and conduct of the party making them

t i

stated 1 
sarilyji

I
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and not on the motive with which they are received; for they 
are raade void although the party accepting be entirely innocent 
in the transaction.” Per Lord Eldon, L.C., in Partridg* v. 
Gopp, i Ed. 167. But, as pointed out by Spragge, C.J.j in 
Brown v. Swect\ 7 Ont, App. R. 735, where there is a valuable 
consideration the innocent grantee is protected by the 6th section 
of the Act. Those protected, however, are only those “ not hav- 
ing at the time of such conveyance or assurance to them made 
any manner of notice or knowledge of such covin, fraud or col- 
lusion as is aforesaid,” and then, only where the conveyance is 
‘ ‘ upon good consideration. ”

ments to 
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m
Ifthen, it were aiieged that the conveyance was made with the 

fraudulent intent on the part of Gerrie, it would be sufficient as 
against the'grantee if made ,either without consideration or with 
the knowledge on the part of the grantee of such intent.

The first difficulty is that this bill does not specifically allege 
such an intent on the part of Robert Ggrrie. The 11 th paragraph 
States that all of the conveyances wei£ made for the purpose and 
intent of defrauding, &c., but not who had such fraudulent pur
pose and intent. I do not think that in a bill of this kind we 
should be left to infer that the grantor had the intent. That 
should be specifically charged.

. But the bill is evidently based also upon the principle of a legal 
presumption from the making of a voluntary conveyance of his 
property by an insolvént debtor. Here again, however, a diffi
culty arises upon the loose frame of the bill. It is alleged (1) 
that at the time of the making of the first conveyance, Robert 
Gerrie was indebted to the present plaintiff and others in large 
sums of money, (2) and was not at the time of making said 
veyance or at any time since, able to pay his creditors and others 
without the aid of the lands comprised in that conveyanee, (3) 
and was and is in fact, insolvént.

Now, the mere allegation of indebtedness is not of itself suffi
cient to raise the presumption necessarily as a matter of law, for 
the debtor may have ample means left to satisfy those debts. 
This deficiency is not cured by the second allegation, for there 
may have been ample to pay the creditors, though not the cred
itors “and others.” Nor is it cured by the third, for it is not

>
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sarUyJelate back to the time of the making of the conveyance,
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for the immediately preceding sentence refers to “ the time of 
making said conveyance or at any time since,” and the “ was” 
would be satisfied if at any time since the making of the convey
ance Gerrie was insolvent. Parties making these Charges of fraud 
must be precise and definite, not leaving their pleadings open to 
a construction consistent with bona fides.
' The demurrer must be allowed with costs.

i
Per

1
|

i:
:■

Demurrer allowed with costs.

Per
Quare,

Th<
damaj
tainéd

i

ThtIi! SHORE v. GREEN. declar 
plaint 
before 
settler 
thedei 
and th 
by hei 
issue c 
a num 
factuna 
demur 
replica 
applici 
to the 
rejoine 
ious ot 
the Ch 
plainti 
move i

(In Appkal.)

Pleading.—Pleas in abatement and bar to same count.—R. P.
AcL—Instrument substantially in form given by Act.— 

Nön-registration.—Action on covenant in un-
registered instrument.

After a plca in abatement had been filed and issue joined upon it, pleas in 
bar were, by leave, added,

Held, That the plea in abatement was waived; and after trial of the issues it 
was disregarded.

The defendant, owner of land subject to the Real Prbpjrty Act, executed a 

lease of it to plaintiff, using the form given in the Act respecting Short Forms 
of Indentures. It purported however, to be made in respect of the Act 
respecting Short Förms of Leases. The lease contained the statutory covenant 
for quiet enjoyment. The lease was not registered or filed. Afterwards the 
lessor conveyed the land to X. by a conveyance which made no mention of 
the leasq.

In an action upon the covenant for quiet enjoyment, after ouster by X.
Held, i. That the covenant in the lease could be sued upon.

2. That the instrument was within the Act respecting Short Forms of 
Indentures.

3. Costs of an action of ejectment by plaintiff against X. were allowed 
as part of the damages, but not costs of some Police Court pro-
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ceedings stated in cvidence to have arisen ont of an endeavor by 
the plaintifFs husband to obtain possession, but the nature of 
which did not clearly appcar.

16 of 
ras” 
ivey- 
Fraud 
‘n to

Per Killah,
1. The instrument was substantially in conformity with the form given 

in the R. P. Act, and could have becn registered.
2. Not having been registered it could not talte effect as a lease.
3. Even without registration the covenant might be sued upon.
4. The neglect of the lessee to register his lease was not, but the trans

fer by the lessor without mention of the lease, was the proximate 
cause of the damage to plaintiff.

ts.

Per Bain, T-

Qttcere, Whether the lease was one which could have been registered 
under the R. P. Act.

The plaintiff a married woman, sued by an attomey to 
damages for the breach of a covenant for quiet enjoyment 
tainéd in a lease made to her by the defendant.

The defendant pleaded in abatement to the plaintifTs writand 
declaration, a plea alleging the plaintifTs coverture and the 
plaintiff replied alleging that she had married her present husband 
before the i4th of May, 1875, without any marriage contract or 
settlement, and that she had acquired the premises demised by 
the deedin the declaration mentioned asand for her separate estate, 
and that the damages and wrongs complained of, were sustained 
by her in refyrence to her separate estate. The defendant joined 
issue on this replication, but in his rejoinder he went on to allege 
a number of matters that were really pleas in bar, such as non est 
faetum, re-entry for non-payment of rent, &c. The plaintiff 
demurred to these rejoinders, as théy in no way answered the 
replication, and then an order was made in Chambers, on the 
application of the defendant, that he should be at liberty te add 
to the plea he had filed, pleas to the effect of the matters he had 
rejoined, and accordingly there appeared non est faetum and var- 
ious other pleas in bar to the action. The action was tried before 
the Chief Justice without a jury, who entered a verdict for the 
plaintiff for *748.43, but reserving leave to the defendant to 
move in Term.

The land had become subject to the Real Property Act, but 
the lease was made according to the form given in the Act 
respecting Short Forms of Indentures, except that it purported to
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be made in pursuance of “ The Act respecting Short Forms of 
Leases.” It was not registered under either system of registra- 

, tion. After the execution of the lease the lessor transferred the 
land to one Early by a document in which no reference was made 
to the lease. This transfer was registered under the provisions 
of the Real Property Act. Early having obtained possession, 
the husband of the plaintiff endeavored by force to oust him. 
Proceedings were then taken in the Police Court between plain- 
tiffs husband and Early; and plaintiff brought ejectment in 
which she was unsuccessful.

The (Jefendant now moved to set aside the verdict and to cnter 
a nonsuit, or that a verdict be entered for the defendänt, or that 
the amount of the verdict be reduced, or for a new trial.

IP. E. Mulock, Q. C., and G. //. West, for defendänt.

As to damajes, Mayne on Vamages, 4th ed. p. 39; Marritt v. 
Graver, 8 Ont. R. 39. As to the costs of the ejectment suit, 
these were incurred by the voluntary act of plaintiff for which 
the defendänt was not responsible. Forsyth v. Mclntosh, 9 U. 
C. C. P. 492; Hodgins v. Hoeigim, 13 V. C. C. P. 146; Munter 
v. Johnson, 14 U. C. C. P. 123. Asto lease not being in statutory 
form, Vavis v. Pitchers, 24 V. C. C. P. 516; Lee v. Lorseh, 37 
U. C. ,Q. B. 262; Emmett v. Quin, 7 Ont. App. R. 306.

H. M. Howell, Q. C., and G. A. Elliott, for plaintiff. All 
the Ontario cases with regard to the property of married women 
are disposed of in Wishart v. McManus, 1 Man. R. 213. Here 
there is no iniplied covenant of the husband, as the covenant is 
the wife’s express covenant. A husband can buy property in 
wife’s name and it will be hers. Dominion Loan Co. v. Kiiroy, 
14 Ont. R. 468; Real Property Act, 1885, c. 28, s. 140. 
According to the strict words of the covenant, it is against the 
world a&d for the whole term. The Short Forms Act is sufficiently 

referred to. Con. Stat. Man. c. 61; Lee v. Lorseh, 37 U. C. 
Q. B. 262; Davis v. Pitchers, 24 U. C. C. P. 516. The cove
nant covers defendanfs assigns. Lloyd v. Tomkins, 1 T. R. 671. 
Even if there were no lease, the defendänt would be liable on his 
covenant. He placed the plaintiff in possession and covenanted 
not to disturb him. There was no duty on the plaintiff to regis
ter the lease. Plaintiff's right was vested before the cdnveyancé 
to Early. The Act of 1889, s. 77, saved the lease, if doubtful
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before. Early says he"had no notice of the lease. 
ment between Green and Early does not men tion the lease.

As to damages, when one has covenanted against his own acts, 
or those of another, the question of costs often arises. As to 
liability. Bfyth v. Smith, 5 M. & G. 405 ; Rolph v. Crouch, L. 
R. 3 Ex. 44; Child v. Stenning, 11 Ch. D. 8a; Mayne on 
Damages, 180. Defendant encouraged plaintiff to incur 
Mesne profits recovered from tenant may be recovered 
against landlord. Williams v. Burrell, 1 C. B. 433. There is 
no plea on the record under which defendant can say the lease is 
is not what plaintiff claims. Day's C. I, P. Act, 495. If 
defendant’s contention is correct, that a lease would be void 
unless in the form set out in the Act, a verbal lease for more than 
one year would be void. Real Property Act, 1885, ». 71. Act 
of 1889, s. 87. Defendant is estopped by the deed and his con- 
duct from objecting to the lease. Trestäder v. Trestäder, 10 L. 
J. Q. B. 160; Smith v. Baker, L. R. 8 C. P. 357; Rot v. 
Mutual Loan Pund, Limited, 19 Q. B. D. 350; Fante Electric 
Co. v. Phillipart, 58 L. T. N. S. 525. Defendant responsi^Ie 
for the costs of the action in the Police Court. Childs v. 
Stenning, n Ch. D. 86; Lee v. Riley, t8 C. B. 723; Smith v. 
London år S. W. R„ L. R. 5 C. P. 98; Grievc v. Molsoris 
Bank, i Ont. R. 169.

G. H. West, in reply. Under Con. Stat. Man. c. 65, ss. 1 & 
2, there are two classes of married women. Section 2 can apply 
°nly to such property as she had before the Act. The Ontario 
Act of 1872 made one class of married women; 35 Vic. c. 16; 
Webster v. Leys, 5 Ont. R. 599. Wife can sue alone only in 
respect of property mentioned in sections 1 & 3. There may be 
another action by the husband. Godfrey v. Harrison, 8 Pr. R. 
272; Redmond v. Brownscomhe, 6 Pr. R. 84; Cooneyv. Girvin, 
t Ch. Ch. 94; McPherson v. McCabe, 1 Ch. Ch. 250; Re 
Gracey 6* The Toronto RealEstate Co., 16 Ont. R. 326; Wyl/ie 
v. Frampton, 17 Ont. R. 515; Furness v. Mitchell, 3 Ont. App. 
R 510; Meaktn v. Samson, 28 U. C. C. P, 355 i Murray v, 
McCallum, 8 Ont. App. R. 377 ; Campbell v. Cole, 7 Ont. R. 
127. Early, the purchaser, had notice of the lease, and Green 
had a right to sell the reversion, and if plaintiff did not register 
the lease he must suffer the consequence.
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Ot(8th March, 1890.)

Killam, J.—The plea in abatement alleges that the plaintiff 
was a married woman whose husband was still living, and it 
objected to his nonjoinder as a co-plaintiff. In my opinion, the 
plea in abatement was waived by the pleas in bar. In Tidd’s 
Practice Add., p. 673, it is said, “ A plea in abatement may be 
waived in order to plead in bar.”

It is clear that the nonjoinder of the husband is ground only 
for a plea in abatement. It could not be pleaded in bar. Dalton 
v. The Midland Countics Ry. Co., 13 C. B. 474; Guyard v. 
Sutton, 3 C. B. 153; Bendix v. Wakeman, 12 M. & W. 97; Holt 
v. Mabberley, Lee t. Hardw. 134.

A married woman was not entitled at common law to sue by 
attorney, but this objection also seems to have been only one in 
abatement of the writ. In Oulds v. Sansom, 3 Taunt. 261, on 
demurrer to a writ of right coming up for hearing, counsel for the 
tenant objected that the demandants appeared to be femes covert 
and sned without their husbands by attorney. Lawrence, J„ said,
“ It is matter in abatemént of the writ. The judgment must be 
quod breve cassetur

In Coan v. Bowles, 1 Show. 171, Holt, C.J., said, “Suppose 
a feme covert bring an action as a feme sole against a man, and 
the defendant pleads in bar, he shall never assign this for error ; 
if she make an attorney, this will not be assigned for error." A 
similar holding appears in Morgan v. Cubitt, 3 Ex. 612, the 
plaintiff's coverture being pleaded in bar, on demurrer to the plea 
one point raised for the defendant was that she sliould have sued 
in person and not by attorney, but the plea was held bad, as the 
coverture should have been pleacfed in abatement. In my opin
ion, as the defendant has pleaded in bar, neither objection is now 
tenable, irrespective of the legislation of recent years respecting 
the rights of married women. ^

The land in question was subject to “ The Real Property Act./' 
of 1885 ” and amending Acts, when the alleged lease was mgde. 
The lease purported to be made “ In pursuance of thp Act 
respecting Short Forms of Leases,” and was in the ordinary 
short form used before the Real Property Acts, the demise was 
for five years, and the covenant was in the words “ The said 
lessor covenants with the said lessee for Tjuiet enjoyment.”
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Objection is made that this instrument created no demise, and 
that the covenant cannot be read as having the meaning of the 
covenant setfeit in the declaration, which is that given to the 
words in the instrument by the Short Forms Act, C. S. M., c. 61, 
schedule 3. For the plaintiff it is argued that 
binding even if there was no demise, and that the instrument did 
create a demise for the term mentioned.

In my opinion, the instrument was effectual to create the term. 
True, by section 7 r of The Real Property Act of 1885, it 
provided that, “ When any land subject to the provisions of this 
Act is intended to be leased or demised for a life or lives or for 
any term of years exceeding one year, the owner shall execute a 
lease in the form contained in schedule M. to this Act," and this 
instrument is in several respects not in exact accordance with 
that form. But, by section 36, “ The Registrar-General shall 
not register any instrument purporting to transfer or otherwise 
deal with or affect any land which is subject to the provisions of 
this Act . .
with the provisions hereof, but any instrument substantially in 
conformity with the schedules to this Act, or an instrument of 
the like nature, shall be sufficient." And by section 37, “AU 
such docuinents may be registered under the Act as are capable 
of being registered in the registry offices of the Province of 
Mamtoba at the present time, and which are not inconsistent 
with the provisionkof this Act.”

It appears to me tjiat the instrument in question was substan
tially in conformity with the form in schédule M. It did not 
describe the lessor as registered owner, &c., as in the form, but 
that appears to be mere matter of description not affecting the 
validity of the instrument. The operative word of the form in 
the schedule is “lease.”
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The word is used as well as “ demise * * 
in this instrument; The instrument is a little ^piore expanded, 
but substantially the same as the form in all important respects. 
The form shows that special covenants may be inserted.

This instrument, however, was not registered under the Act, 
and there is more difficulty in determining whether, without 
registration, it took effect. With some hesitation I have formed 
the opinion that it did not. The Act created an entirely new 
system of dealing with land. The intention was to recognize 
only the registered title. By the 33rd section, upon registration
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att instrument was to ** be deemed and taken to be embodied in 
the register as part and parcel theréof,” and on beingso embod
ied and Stamped with the seal of the registrar-general, it was to 
u thereupon create, transfer, surrender or discharge, as the 
may be, the estate or interest therein mentioned in the lands 
mei)tioned,in the instrument.” My hesitation arises principally 
under, the 641!) section, which provides that, after registration of 
the title under the Act, “ no instrument shall be effectual tq pass 
any interest therein. 
transferee," un less executed in accordance with the Act and 
registered thereufider.” This seems to suggest that it may be 
effectual to pass an interest as against the gran tor or lessor, But, 
1 think that this may be considered as explained by the 70U1 
section, under which before registration the instrument created a 
right or claiiti to registration of the estate or interest which 
purftorted to pass. The last mentioned section seems also to be 
intended to State the exact meysure of the interest created by an 
unregislered instrument. My opiniön is strengthened by the 
77th section of “ The Real Property Act of 1889.” 
tion appears framed upon the same view of the effect of the other 
provisions of the Act, which, as bearing on this question, seem 
otherwise similar to those of the Act of 1885.

But, notwitbstanding that the instrument could not take effect 
until registration, for the purpose of determining the meanipg of 
the different portions, and particularly of the coVÉtiants, reference 
may still be made to the Short Forms Act, to which the instru
ment appears sufficiently to refer within the ist section. It 
should then be read as if the corresponding long form of the 
covenant were set out in the deed. The covenants must take 
effect upon the execution and delivery of the deed. The lessor, 
then, covenantcd that upon the lessee paying the rent reserved 
and performing her covenants she should peaceably “ possess and 
enjoy the »aid demised premises for the term hereby granted, 
without any interruption or disturbance from the lessor, his heirs, 
executors, administratörs and assigns, or any other persoh or 
persons lawfully claiming by, from or under him, them or any of 
them.”

It appear* to me that by the instrument, before registration, the 
plaintiff obtaincd the right to be registered as possessed of a term 
pf flve years in the land upon the terms of the deed, and a right
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under the covenant to an action against the lessor if she should 
be evicted, not only by any titte paramount formerly existing 
under the lessor, but also by the title paramount retained by the 
lessor.

329
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ids This position could not arise under the common law, for the 
lease would be effectualilly against the lessor and any one acquir- 
mg title from him subsequent to the demise. The lessor would 
have a nght to convey away his reversion, but more he could 
have no power at law to convey. As the covenant wöuld not 

mere trespasses, the lessor could not be responsible for any 
attempt at mterference by the grantee of the reversion with the 
possession of the tenant. Dudlty v. Folliott, 3 T. R 584 • 
Hodgsm v. The Fast India Co., 8 T. R. a78; Grenelige v. W. 
Dyer, *a b.; Beddoe's Executors v. Wadsworth, ar Wend. iao.

Then, the consequence was that thére could be an action only 
tn case of an eviction under an elder title. Here, the term men- 

<■- tioned was to run from a fixed date, not from the date of registration. 
The covenant seems to cover the whole of that term. It is true it is 
for the “term granted,” but this appears to reläte to the term pur- 
ported to be granted, to be merely descriptive of it. The covenant 
is that the lessee shall possess and enjpy the premiaes for the period 
without any interruption or disturbance from the lessof or his 
assigns or any one lawfully claiming under him. It 

that a breach of this covenant is made out.
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I cannot say that I reach this conclusion without doubt. It is 
unsatisfactory also, that counsel for both parties have allowed " 
their attention to be diverted from this part of the case by the 
consideration of the law relating to married women to such an 
extern that we have not been assisted by any careful argument 
upon it. If it be suggested that it was through the negligence 
of the plaintiff in not recording the instrument that the loss 
occurred, that is true to this extent, that the negligence enabled 
the defendant to place it in the power of his assigns to evict the 
plaintiff, but it was not the proximate cause. By the ;and sec- 
tion of the Act of 1889, in force when the transfer was made, oh 
making a transfer, the transferor is to put upon the instrument 
of transfer a memorandum of all leases to which the estate being 
transferred is subject. This, of course, is directed p 
verbal leases, but I think that it properly includes ap Instrument 
of demise which has not been completed by registration. The
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estate is subject to the right of the lessee to be registered as pos- 
sessed of that term under the 81st section. reduce 
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Iadhefe to the view which I expressed in Shorc v. Early, that 
under this Act the transfer took effect absolutely irrespective of 
any notice to the transferee of the piaintifTs lease. If, however, 

memorandum of its existence had been placed on the transfer, 
the Registrar-General would never have given to the transferee 
the absolute certificate of title which enabled him to eyict the 
plaintiff. If, then, the lessee

a

guilty of negligence, the 
defendant by taking advantage of that negligence, placed it in 
the power of his transferee to evict her, and as his transferee 
comes distinctly within the words of the covenant and the 
defendant distinctly undertook that his assigns should notdisturb 
the plaintiff, the negligence through which the defendant was in 
a position to enable him to do so can constitute no defence.

There are some American authorities cited by Mr. Jiawle in 
his Tteatise on the Law of Covemntsfor Title, 4th ed. p. 137 
et seq, which have a bearing on the question which I am _ 
discussing, but as none deal with such a State of law as exists 
under our

now

Reat Property Acts, I do not refer to them at length. 
Without adopting all the language used in Curtis v. Deering, 12 
Me. 499, and admitting much of the justice of the criticisms 
upon it in W/aie v. Coms/ock, 11 Ohio, St. 71, there is much 
in the judgment tending to support the opinion I have expressed.

The defendant moves also to reduce the damages. The amount 
included in respect of costs of Police Court proceedings, appears 
to me not proper to have been allowed. The proceedings were 
between Mr. Shore and some other person. What were the 
charges or the acts on which they were based, does not appear. 
There is not even evidence to show that the present plaintiff 
incurred any costs, or was liable for those to which her husband 
was. put. The verdict should be reduced by the sum allowed for 
these. I agree that the other costs were properly allowed under 
the circumstances upon the jprinciple of the case to which the 
learned Chief Justice referred, the defendant having, apparently, 
urged on the plaintiff to assert her claim and incur the experise.f

I cannot agree that the proposetf reduction should be practi- 
cally off set by an increase of damages for the value of the lease, 
as upon the evidence the plaintiff got fully all she could be 
entitled to. On the other hand, I do not think that we éoiuld
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d as pos- rednce the damages under that heading, as it was fully within the 

province of the Chief Justice, as a jury, to determine the yalue 
for that purpose, and there is nothing to indicate that lie pro- 
ceeded upon any erroneous view of law or fact.

The verdict should be reduced by <75, and the other portions of 
the applicatfbn dismissed, the defendant to pay costs of the 
application.

Bain, J.—The first objections taken by the defendant, and to 
which most of his argument was directed, are that the property 
in the lease not being the plaintifif's separäte property, her husband 
should have been a party to the action with her, andthat she could 
not issue the writ and sue by an attorney. As between the plaintiff 
and defendant, the question wbetSer the interest or property that 
passed by the lease was the plaintiffs separate property or not, is 
material only as it affects the plaintiff’s right to sue alone.

But even supposing the defendant’s contention is right that’ 
the husband should have been joined, and that the plaintiff cannot 
sue by an attorney, ii seems to me the defendant is now precluded 
from taking the objections. Both objections are only matters in 
abatement, and they should have been disposed of on the plea in 
abatement; and the defendant having, after the plaintiff had filed 
her replication to the plea in abatement, added pleas in bar to 
the action, he must, I think, be held to have.wai ved and abandoned 
his plea in abatement, and cannot now take the objections hc 
does. With regard to the non-joinder of the husband, the follow- 
ing statement of the law taken from Dicey on Partits, p, 186, 
seems to 1>e borne out by the authorities. “If a wifeeues alone, 
when she either must or may be joined, the only 
expose her to a plea in abatement. . \ . . j The defendant 

take advantage of the non-joinder by a plea in abatement, 
but if he does not plead in abatement, and the fact that the hus
band ough» to have been joined appear at the trial, the defendant 
can take 00 advantage of the error. ’ ’ See also, Chtity 0» Plead- 
ing, vol. 1, 38 ; Morgan v. Painter, 6 T. R. 265 ; Milner v. 
Milms, Oalton v. Midland Sy. Co., 13 C. B. 474;
and SenSH^Hkemaa, ia M. & W. 97. And as to the plain-
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the ceverture for emot.”. Satan's M.-,m Caan v. Seomkt,mldi
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darth. iaa; Oulds v. Sanso», 3 Taunt. 161. Now, all plcas 
must be pleaded in their proper order.—ist, to the jurisdiction.; 
and, in abatement, and jrd, in bar; and this, it is said, is the 
natural order of pleading, because each subsequent plea admits 
there is no foundation for the former, and precludes the defend- 
int from afterwards availing himself of the matter. And the 
defepdant cannot vary the order, for by a plea of any of these 
kinds, he waives or renounces all pleas of a kind prior in the 
series. Com. Dig. Abatement; Bacon's Ah., Pleas and Plead
ing-, Chitty on Pleading, 1, 450; Stephen on Pleading, 380.

The defendant also moves on the grounds that the land 
described in the lease having been brought under the Real Pro- 
perty Act, and the lease not being in the form given in that Act, 
it is not sufficient to enable the plaintiif to recover, and that the 
verdict is agiunst law and the weight of evidence and that the 
damages awarded are excessive. It is also objected that the lease 
purports to have been made in pursuance of the Act respecting 
Short Forma, not of “Indentures,” but of “Leases.” But this, I 
think, is a sufficient reference to the Act to give the plaintiff the 
bei^fit of the covenant in the schedule of the Act, if she requires
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The certificate of title under the Real-Pröperty Act of 1885 was 
issued on the igth of March, 1888. The lease, which is in the 
short form given in the Act in the Consolidated Statutes, isdated 
the ist of August, 1888, and demised the premises for a term of 
five years from the first of September following. : The lease could 
not have been registered under the Lands Registration Act, and 
it was not registered under the Real Property Act, and its form 
is so different from the form of a lease given in the latter Act, 
(hat it is questionable if the Registrar could properly have regis
tered it, had it been presented for registration. On the ayth ol 
April, 1889, the defendant transferred the land to one Early with- 
out making the transfer subject to the lease, and soon afterwards 
Early took possession of the premises and has since held posses- 
sion against the plaintiff, and the plaintiff fiiiled to recover pos
session' in an action for ejectment that she brought against Early. 
But the miestion of the validity of the lease, as creating an inter- 
est in the land) or as between the plaintiff and Early, does not 
scem to me to arise here. It was a valid instrument as between 
the plaintiff and defendant, and by it the defendant undertook
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to give, and in fact did give the plaintiff possession of the pre1 
mises, and covenanted with her that she should have quiet enjoy- 
ment of them without any interruption or disturbance front him 
or from anyone lawfully claiming by, from or under him. Early 
having entered by lawful title from the defendant, there has been,
I think, a breach of the covenant, and the plaintiff is entitled to . 
recover such damages as she has established.

It is suggested that it is by the plaintiflTs default in not regis- 
tering-the lease that Early has been able to dispossess her, and 

,tWt the defendant should not be måde responsible for the 
sequences of the plaintiff"s own neglect. No authority that sup- 
ports such a contention has been cited, and afpresent I am 
at all prepared to hold that the covenant of the lessor is to bé 
read as subject to any such implied proviso or qualification. The 
defendant knew that he had made the lease, and if, as he was 
quite justified in doing, he wished to transfer the land or his 
reversion, he should have made the transfer subject to the lease 
in the manner provided for in sec. 65.

The damages assessed by the learned Chief Justicc are made 
up as follows: for loss of the lease, <300; costs of the ejectment 
suit against Early, #178; the plaintiff’s own costs in that suit, 
(215; and costs of certain proceedings in the Police Court, #75. 
The evidence as to the value of the unexpired term of the lease is 
conflicting, but I see no reason why the court should interfere 
with the finding of the Chief Justice on that item, and I agree 
with the Chief Justice that the defendant having encouraged the 
plaintiff to bring ejectment, the costs of that suit should be 
allowed as part of the damages. The case of Child v. Stcnning,
II Ch. D. 82, cited by the Chief Justice, is an authority for 
allowing this damage, and that case is supported by Williams v. 
Burrell, 1 C. B. 40a, and Lock v. Furte, 34 L. J. C. P.
But, in allowing the item for costs in the Police Court, I think 
it must have been overlooked how vague and indefinite the evid-
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not seem to bpve been a party to these proceedings, and she is 
not shewn to haye .paid^nything on account of them ; and what 
I gather i from the evidence is that they resulte^ from a 
breach of the peace or an assault committed by Shore himself. 
At all events^ I do not think that on the evidence, this $75 
should be ajlowed as part of the damages.

The defendant also moves against the verdict on the ground 
that the learned judge refused to allow him to amend his pleas 
pursuant to a notice he served on the plaintiff before the trial, 
by adding pleas setting up non-payment of the rent reserved, and 
non-payment of taxes by the plaintiff, and forfeiture, surrender 
and cancellation of the lease. But it seems^clear enough from 
the evidence that the defendant could not have proved such 
pleas, if they had been allowed, and it is unnecessary to consider 
the objecticyi that he was not allowed to add them.

I think the verdict that was entered for the plaintiff should he 
redqced by $75.00, but as the defendant has, substantially failed 
in his application, he should pay the costs of the appeal. The 
appeal was really taken, and almost wholly argued, on the grounds 
on which he has failed.

Dubuc, J., concurred.
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Sa/e of goods.—Authority to buy, of person in charge of business.

Defendant was in pirtnenhlp with Mia. T., in a buaineaa of which Mr. P. 
had the management under a power of attomey from both partner,; and carried 
on under the name of P. & Co. Defendant bimielf took no part in the man- 
agement, further than being sometimes comulted aboul purchaies.

Mrs. P. died and P. waj left in charge, to lake »lock and wind np the buiinen 
and to obtain a purchaaer for it. The 6rm name remained ovcr the atore and 
there was no outward change.

While 50 in charge P. ordered goods from the plaintifla, their agent entering 
up the order in the name of P. & Co. Alter the gooda had been delivered, 
defendant took posaeadon of the wholc atock, including the gooda aupplted by 
plaintiff, and eventually aold it. Bcfore the aale, the plaintiff demanded the 
goods from the defendant, but was refused.

In an action for goods sold and delivered,

HeU, I. That P. had no authority to bind the defendant by the purchaie.
2. If plaintiff thought he waa aelling to the defendant, and defendant 

did not pnrchaae, the property would not have paaaéd and defendant 
would have been liable in aome form of action. But theae faeto w«re 
not clearly proved.
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The plaintiff sned the defendant, describing him as surviving 
partner of the firm of Pelkey & Co., on the common cotints, the 
causes of action being laid as arising between the plaintiff and 
defendant alone.

The defendant and a Mrs. Pelkey entered into partnership 
under wrttten artides for the purpose of a carrying bn a general 
retail mercantile business at Glenboro, Manitoba, under the firm 

of Pelkey k Co. By the artides of partnership, the bus
iness was to be carried 011 by Mrs. Pelkey's husband “ under a 
power of attomey in writing authorizing him to trahsaet the said 
business." This power of attorney was not produced and there 

evidence of its having been executed. The defendant 
resided in Winnipeg, from which Glenboro is distant about 200 
miles, and he did not appear to have interfered with the manage
ment of the business, except that he was frequently .consultcd 
about the ordering of goods.

was no

V
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The business was started under Mr. Pelkey’s management, but 
about a month after the date of the articles.of partnership, Mrs. 
Pelkey died. The defendant then left Mr. Pelkey in charge, 
with instructions to take stock and wind up the business, advismg 
him either to sell it to outsiders or to get someone to buy it fot 
himself (Pelkey.) Shortly after Mrs. Pelkey’s death, the plain- 
tiff*s agent took an order from Pelkey for goods which were 
shipped from Montreal about two mortths after the order was 
given, and were delivered at Glenboro and placcd in the store, 
while Pelkey remained in charge on the same terms as were pre- 
scribed after his wife's death.

The order was given by Pelkey in the store over which the old 
taken in thg name of ihe
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sign Pelkey & Co. remained, and 
firm, and the goods were consigned to Pelkey & Co.

G. Davts and T. H. Gilmour, for plaintiff.

sl
I

/. S. Ewart, Q.C., and A. Haggart, for defendant.
(ijih Januaty, 1890.)
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J.—The plaintiflf’s agent knew, as 
evidence, of the death of Mrs. Pelkey when he took the order. 
There is no sufficient evidence of any former dealing of the 
plaintiff or his agent with Pelkey & Co. After the delivery of 
the goods, the defendant sent agents to Glenboro to take the 
property of the late firm from Pelkey, and after some difficulty 
he succeeded in getting possession of the stock by a writ of 
replevin, and subsequently sold it. Among the stock which the 
defendant so took and sold, was that obtained by Pelkey, as 
above mentioned, from the plaintiff. While the goods were in 
the hands of the agent who aeted for the defendant in getting 
them from Pelkey, the plaintiffs asked to be allowed to take them 
back This the defendant refused. Until this request was made 
of him, the defendant did not know of any purchase from the 
plaintiff, and he did not learn until after he had sold and deliv- 
ered them that the plaintiff’s goods were ordered after Mrs. 
Felkey’s death, though the nature of the goods and the other 
circumstances were such as should liavc led him to suspect that 
they were delivered after her death. The plaintiff's agent gave 
evidence of a conversation with the defendant, on which it i? 
argued that a promise to pay or be responsible for the goods is 
made out. Both on account of the vagueness of the evidence

}
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and on account of the defendant’s want of knowledge of thr da te 
of the order, I cannot infer such a promise, and I shall not con- 
sider what would be its effcct. * -i

In my opinion, the terms of P.lkey’s employment after his 
wife’s death were not such as to enable him to bind the defendant 
for an order for goods in the name of the old firm. There was 
nothing to warrant the plaintiflf's agent in assuming that Pelkey 
had such authority. The mere finding of Pelkey in charge of a 
store selling goods or taking stock, would not justify the inference 
that he had authority to purchase stock. If the plaintiflfs agent 
took the order, and the plaintiflf delivered the goods, understand- 
ing that Pelkey was not ordering for himself.but for the defend
ant, o 
might
ing partner, it appears clear that no property passed, and that in 
some form of action the defendant must account to the plaintiflf 
for his goods. -

But the evidence of the agent does not1 seem to make out with 
sufficient clearness that he so took the order, or that the credit 
was given to the defendant or to a supposed surviving partner of 
the old firm. He States that he had dealings with the defendant's 
firm, Pelkey & Co., that he sold Pelkey & Co. the goods sued 
for, that he took the order produced, which is expressed to be 
that of Pelkey & Co. This, however, does not appear to me to 
be sufficient. These statements may be mere inferences now 
made. It is unnecessary to distinguish clearly whether this evid
ence and the circumstances sliould be submitted to a jury, if the 
case were before a jury, for the purpose of having them decide 
whether they would infer an intention to deaVwith the defendant 
or the surviving partner ol the old firm. Even if they sliould be 
so left, I cannot feel sufficiently satisfied, exercising the funetions 
of a jury, to make that inference. I think, too, that the sugges
tion of the agent to the defendant, as to the latter assuming 
responsibility for the debts in a certain event, tends rather to 
strengthen the hypothesis that the agent understood that the 
original sale had been to some othér than the defendant. It is 
not a dectsive circumstance, but it adds to the uncertainty in 
which the case is left.

The onus is on the plaintiflf to establish the liability of the 
defendant, either directly upon the original contract of sale, or
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by virtue of his subsequent conversion of goods that still remaincd 
the plaintifTs. He fails in the former. To succeed in the latter 
he must show that in reality. the assumed contract under which 
the goods were delivered did, not exist, and that the goods taken 
by the defendant from Pelkey were, when so taken, still the pro- 
perty of the plaintiff. ^

W If this were established, then it would be necessary to consider 
whether, upon the common counts the plaintiff* could r^cover 

than the amount actually realized by the defendant's sale
Prot

of the goods. Not being satisfied that the plaintiff’s agent did 
not intend to sell to Pelkey himself, or to whom he or the plain
tiff understood the sale was being made, I enter g, non-suit.
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MERCHANTS BANK v. GOOD.

(In Appkal.)

Promissory note.—Delivety in blank with authority to fill up.

To a declaration upon a note, by indorsee against maker, defendant pleaded 
that G. & Co. being indebted to McL & Co. delivered to them a blank 
with authority to fill it up with the amount of the indebtedness and payable 
within two months, and when so filled up, but not othérwise, to deliver it as the 
note of G. & Co.; and that after payment of the indebtedness, and after more than 
•5 months, and after revocation of all authority by lapse of time, by the express 
aets of the parlies and by the dissolution of the firm of G. & Co., the said 
McL. & Co. filledydp and delivered the note to the plaintifls.

Heldy Upon detourrer, that the plea was bad.

sider 
:over 
sale 

t did 
ilain-

Thê__laration was upon a promissory note for $475, made
by'tlVe defendants to A. D. McLean & Co., and indorsed by 
them to the plaintifls. The note was dated the 151b of May, 
1883, and was made payable two months after its date.

The third plea of the defendant John Good was, “ that at the 
time next hereafter referred to, the firm of John Good & Co. 
inftebted to the said A. D. McLean & Co. in an amount less than 
two hundred dollars, and that in or about the month of January, 
1882, the said defendant signed the name of the said firm of John 
Good & Co. to a printed papr in the following forrit; $ 
after date 
at the

was

promise to pay to the order of
Dollars for value received; and handed 

the printed paper so signed to the said A. D. McLean & Co., 
with authority to fill in the name or names of such person or 
persons as payee or payees as the said A. D. McLean & Co. 
should desire, and also to fill in immediately before the word 
“dollars,” such words as would represent the indebtedness of 
the said John Good & Co. to the said A. D. McLean & Co. 
at the time when the said printed paper should be filled up by 
the said A. D. McLean & Co., and also to fill up the said date 
and time for payment so as to make the said instrument on it9 
face payable not later than two months front the time of such 
handing of said paper to the said D, McLean & Co., and also

S
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with 
on i

with authority in case Ihe said printed paper sliould be filled up 
ill the manner above set forth,' bnt not otherwise, to deliver tlie 
said printed paper so filled up and signed as a promissory note 
of the said John Good & Co., and the defendant avers that the | 
Said. A. D. McLean & Co. after the expiration öf the said period 
of two" months, to wit on the 151b day of May, 1883, filled up 
and delivered the said printed paper so as to eonstitute the same 
and it npiv is the alleged promissory note sned upon in this 
action. And the said defendant further ayers, that prior to the 
time at which the said printed paper was so filled up as aforesaid, 
the said John Good & Co. had fully paid and satisfied the said 
indebtedness of the said John Good & Co. to ,the 'said A. f)., 
Mcl.ean & Cd>, and that there was not at such time any indebted- 

of the said John Good & Co. to the said A. D. McLean &
Co, ih existente, and that the authority which the said A. D. 
McLean & Co. had to fill up the said printed paper as afgrésaid, 
had expired by lapse of time, and had been revoked by payment 
of the said indebtedness, by the express acts of the parties and by 
thé dissolution of the said firm of John Good & Co. And the ^ 
said defendant further avers that the said A. 15. McLean & Co. 
had no authority from him or from the said firm of John Good 
& Co. to filjup the said printed paper in the manner in which 
the same was so filled up, or any authority whatever save as afore,1 
said.” .
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To this plea theplaintiffs demurred on the grouild that, as it 
did not allege that ivhen the note was indorsed lo the plaintiffs, 
the plaintiffs had notice of the matter alleged in it, it was no ans- 

in law to the plaintiffs claim.
Mr. Justice Bain allowed the demurrer and from his decision 

the defendants appealed to the Full Court.
J. S. Ewart, Q.C., for defendant, cited the following author- ‘ 

ities:— Marslon v. Allen, 8 M. & W. 504; Ingham v. Primrose,
7 C. B. N. S 84; Awde v. Dixon, 6 Ex. 869; Ontario Bank v„ 
Gihson, 4 Man. R. 440; Foster v. MacKinnon, L. R. 4 C. P. 

Baxendale v. Bennett, 3 Q. B. D. 525; Brown v. Howland,
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9 Ont. R. 65. As to negligence. Bank of Ireland v. Evans s 
Charity, 5 H. L. 389; .Swatt v. North British Australasian Co., 
2 H. & C. 181; Johnson v. Credit Lyonnais Co., 3 C. P. L>. 32.
/. S. Tupper, Q.C., and F. H. Phippen, for plaintiffs. An 

unbroken line of decisions shew that a bonafide holder for value
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without notice, of a promissöry note or bill of exchange regn lar 
on ils face, i§ not in any way affected by the fact that the note 
was issued in blank and that some previous holder had exceeded 
his authority ip filling it up. Russel v. Langstaffe, 2 Doug. 514; 
Temple v. Pullen, 22 L. J. Ex. 151; Montague v. Perkins, 22 L. 
J. C. P. 187; Marston v. Allen, 8 M. .& W. 564; Watson v. 
Russell, 31 L. J. Q. B. 307; Rice v. \fordon, 11 Beav. 267; 
Hogarth v. lat/iam, 47 L. J. Q. B. 339; Cross v. Currie, 5 Ont. 
App. R. 31. The time wlien the blanks are filled up is immater- 
iahj Montaghe v. Perkins, ante. Of course if the note is not 
regular on its face, the law merchant does not apply and the 
holder is affected by all the equities; Hatch ^. Searles, 2 Sm. & 
G. 147.

The authorities relied upon by the defendant are cases where 
* the maker or acceptor did not voluntarily part with the note or 

bill or had been guilty of negligence. In Baxetulale v. Bennett,
3 Q. B. D. 525, the bill of exchange was taken from the 
acceptor, and in Foster v. McKinnon, the defendant did not know 
that the instrument he signed ivas a promissory note. This case' 
is distinguishable from Ontario Bank v. Gibson, 3 Man. R. 406;
4 Man. R. 440, as here the note was clearly issued. If, however, 
the case in hand is considered undistinguishable, it is spbmitted 
that Ontario Bank v. Gibson was decided under a misapprehen- 
sion as to the tme gröund of the decision in Awde v. Dixon, 6 
Ex. 869. The note there was incomplete on its face by reason 
of certain blanks when the plaintiff became the holder, and the 
defendant escaped liability on that ground notbecause Robinson 
h^d.not joined as a maker.

/. S. Ewart, Q. C., in reply. The intention iii signing and 
handing over a note is the turning point. Lowe v. Waller, 2 
Doug. 736; In re Summer/e/dt v. IVorts, 12 Ont. R. 48.

(8/A Alarch, i8go.)

Tavlor, C.J.—I am of opinion that the judgment of my bro- 
ther Bain, allowing the plaintifTs demurrer to the defendants 
third plea should be affirmed..

The present case is entirely different from Ontario Bank v. 
Gibson, 3 Man. R. 406 ; 4 Man. R. 440. The defendant there 
was sued as endorser of an accommodation note which he endorsed 
on express condition that it was to be endorsed by another person
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alno, before it was issued, which it was not, and the ground of 
the decisicn, was, that the note had never been issued by the 
defendant. Here the jkfendants are the makers of a promissory 
note which they signéti with their firm name in blank and handed 

'to a creditor of the firm, with authority for him to fill in the date, 
of the payee, the amount and place Inthe length of time, the name 

of payment. It is true, the plea alleges that instructions were at 
the satne time given that the date and time for payment should 
be filled up so as to make the note payable not later than two

to the creditor, that the

one . 
of be 
Ing t

piece 
indoi 
the t

. month» from its being handed 
amount should be such sum 
indebteJnlSP^to the creditor at the time of filling it up, whtle the 

/ creditor kept the note for over a year and then made use of it, 
filling in an amount greatlv in excess of what the indebtedness 
haj( been, that indebtedness having also, in , the interval been 
entirely paid oflf. The law as latd down by Lord Esher in the 
passage from his judgment in Baxendale v. Bennett, 3 Q. B. D. 
531, quoted by my brother Bain, seems to me, directly apphcable 
tö this case. 11 Where a man has signed a blank acceptance, and 
has issued it, and authorized the holder to fill it up, he is liable 
on the bill, whgtever the amount may he, though he has given 
secret tnstructioiiato the holder äs to the amount for which he

would represent the defendant’s

In

bind
persc
Lord
note
said,
does

»hall fill it up.
It i» plain, on the wording of the plea, that the defendants 

banded the note to the creditor, intendmg him to use it. That 
in *0 doing he did not comply with secret instructions which they 
gave, is not, in my opinion, a good defence against a bona fide 
holder for value without notice. >

Dubuc, J.—A number of authorities are found on the question . 
of negotiable instruments signed in blank, and handed incomplete 
to persons empowered to fill them up and who abuse the power 
*0 given to them.

As a general principle, a man who put liis name to a negotiable 
instrument and allows it to,go out of his hands for the purpose 
of lieing used, is liable on it to the holder for value.

In Young v. Grote, 4 Bing. 253, a customer of a banker left 
with his wife certain blank cheques signed by himself. The wtfe 
filled one with ^50. ss., the fifty commencing with a small letter 
and placed in the middle of a line. She gave the cheqtte to hey 
husband’» clerk to receive the amount. The clerk inserted the
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words “Three hundred and” before the word “fifty,” and also, 
the figure “3” before the figures “50.” The banker having 
paid the ^350-28., it was held that the loss must fall on the cus- 
tomer, as it was by his negligence that the fraud had been 
mitted.

In Itigham v. Primrose, 7 C. B. N. S. 84, a bill was drawn by 
Murgatroyd and accepted by the defendant, for the purpose 

of being discounted. Murgatroyd could not succeed in discount- 
ing the bill, at$l returned it to the defendant, who tore it in two 
pieces and threw it in the Street. Murgatroyd picked up the 
pieces, pasted them, and indorsed the bill to another party, who 
indorsed it to the plaintiff. The defendant was held liable upon 
the bill at the suit of a bona Jide holder for value. The 
as stated by Williams, J., was that such negotiable instruments 
have, by the law merchant, become part of the mercantile 
rency of the country.

In Russell v. Langstaffe, 2 Doug. 514, it was held that an 
indorsement written on a blank note or cheque will, afterwards, 
bind the indorser for any sum and ti me of payme^t which the 
person to whom he intrusts the instrument chooses to insert. 
Lord Mansfield said in that case: “ The indorsement on a blank 
note is a letter of credit for an indefinite sum. The defendant 
said, ‘ trust Galley to any amount and I will be his security.’ It 
does not lie in his mouth to say, the indorsement is not regular.”

In Temple v. Pullen, 22 L. J. Ex. 151, the defendant being in 
execution for a debt, signed a promissory note in blank in July, 
1846, and delivered it to the attorney for the execution creditor, 
and was thereupon released. In 1851 he became bankrupt, and 
obtained his certificate on the i2th May. On the 2oth October, 
1852, the note was filled up and made payable at one mnntji 
åfter date, and indorsed to the plaintiff. To an action brought 
against him, the defendant pleaded that he had not made the 
note, and invoked also his certificate of bankruptcy. The jury 
found that the note had been filled up in a reasonable time. It 
was held that the defendant was liable and that the certificate of 
bankruptcy afforded no defence.

The same was held in Montague v. Perkins, 22 L. J. C. P. 187. 
The defendant in 1840, gave his acceptance in blank for value to 
a party who, in 1852, and, as the jury found, not within 
sonable time, filled in his own tname for ^500, at five months,
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thar (

the d

innocent indorseeThe deferidant being sued on tte bill by 
for value plgaded, (i) that he did not accept, (2) the statute of 
limitation. The court held that the plaintiff was entitled to 

in both issues, notwithstanding the finding of the jury.

an

recover
The same decision was laid down in Marston v. Allon, 8 M. & 

W. 504; Watson v. Russell, 31 L. J. Q. B. 307 i and in Cross 
v. Currie, 5 Ont. App. R. 31.

The principle adopted in the above decisions seems to be that, 
when a fraud is comipitted and a loss is the result of it, the party 
who, by his negligence or his misplaced confidence, has been the 

of the said lqss, should be held responsible for the conse- 
on that ground that the defendant was
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held not liable in Baxendale Bennett, 3 Q. B. D. 525. He
had given his blank acceptance to a party with authority to fill it 
up. It was returned.to him not filled up, and he put it in his 

' The instrument was afterwards
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drawer which was unlocked. 
stolen or lost. Another person had filled in his owi 
indorsed it to the plaintiff for value. On the actton 
the plaintiff, the defendant was

There is, however, a deviation from the general rule when the 
holder of a negotiable instrument receives the same in an incom- 
plete or imperfect form, or with notice of roW restriction or 
condition imposed on and not fulfilled by-thé party transferring
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In Awdt v. Dixon, 6 Ex. 86g, the defendant agreed to join 
his brother in an accommodation note, provided one Robinson 
would join also, and signed a blank note. Robinson refused to 
join. The note was in this form:—“ Dec. 1848.
On demanti, we do hereby jointly and severally promise to pay 
M or order, jQ 100, as witness our hand. William
Dixon.” The name of the plaintiff was inserted as payee. The 
defendant's brother delivered the imperfect instrument to the 
plainjjff for value, representing that he had authority to deal 
With lt. The plaintiff was held not entitled to recover. The 
note, when presented to the plaintiff, had on ils face something 
irregular, sufficient to raise his suspicion, and he should have 

inquired into it. " ^
In Hatch v. Searles, Sfanwa/s Case, 2 Sm. & G. 147» a blank 

acceptance had been given to one Curtis, who had filled it up in

-s
53
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the presence of the holder who discounted the bill. It was held 
t hat giving a blank acceptance is only prima facie evidence of an 
authority to the person to whom it is given to fill up the bill for 
the amount, and where the holder of a bill takes it with notice of 
a circumstance of suspicion, he can be in no better position than 
the drawer or indorser who had given no value for the bill.

In Hogarth v. Latham, 47 L. J. Q. B. 339, Foster, of 
the firm of Latham & Co., gave an acceptance purporting to be 
made by the firm, with a blank for the name of the drawer, and 
had handed it in that State to Cotton, a partner of the plaintiff. 
Cotton gave it to the plaintiff for value. The plaintiff filled ,up 
the bill, putting the name of his firm, Hogarth & Cotton as 
drawers, and indorsed it to himself, knowing when he did so, 
that Foster had no authority to accept the bill for the firm of 
Latham & Co. It was held that Latham & Co. were not liable 
on the bill at the suit of Hogarth.

The defendant was likewise held not liable in Browti v. 
Howland, 9 Ont. R. 48, where the plaintiff was proven ttf have 
known that the bill was imperfect when he received it. ^

But the exception or departure from the general rule adopted 
in the last cited authorities cannot be available to the defendant 
in the present case, because he did not allege that the plaintiff 
had notice of the matters stated in the plea when he received it.

The case of Ontario Bank v. Gibson, 4 Man. R. 440, reliéd 
on by the defendant, is distinguishable from the present one. In 
Ontario Bank v. Gibson, E. F. Rutherford to whom the note
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was handed, with the indorsement of the defendant, was not to 
use or issue it un til Boyle would also indorse it. The note was 
handed o ver with a condition attached to it depending upon the 
will of a third person, i. 0., upon a future event, which might or 
might not happen. The indorsement of Boyle was not 
obtained ; so E. F. Rutherford had never an.y authority to issue 
the note. Until the note was indorsed by Boyle, E. F. Ruther
ford having no authority to use it, was considered only as the 
custodian thereof. While in the present case, A. D. McLean 
received the note with full authority to use and issue it within a 
certain period^ They abused that authority afterwards, but 
they could not, as E. F. Rutherford was, be considered as the 
mere custodians of the note. In the one case the note was not 
fully issueek and Rutherford assumed an authority which he never

X
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had; in the other, the note was at first fulljå issued, and A. D. 
McLean & Co. abused the authority which had bqen given to 
them. Whether or not, under some authorities and a different 
State of facts, the distinction would be noticed as affecting the 
liability or non-liability of the defendant, I think, in the present 
instance, under the doctrine laid down in the above cited cases, 
it is sufficiently importan t to justify a conclusion different from 
the one arrived at in Ontario Bank v. Gibson.

The fact that the note was not filled up until about 16 months 
after it was handed to A. D. McLean & Co., cannot afford any 
valid defence to the defendant under the authorities, a§ in Temple 
v. Pullen, the note was filled up six years, and in Montague v. 
Perkins, twelve years after it had been delivered. And in the 
latter case, although the jury had found that the notes had not 
been filled up in a reasonable time, the plaintiff was held entitled 
to recover.

In my opinion, the judgment of tny brother Bain allowing the 
demurrer should be aflfirmed with costs.

Killam, J.—I am of the opinion that the judgment upon this 
démurrer&hould be affirmed.
/ The well known expression of Lord Mansfield in Russell v. 

Langstaffe, 2 Doug. 514, that “the indorsément on a blank note 
is a letter of credit for an indefinite sum,” has never been dis- 

puted.

Here the defendant Good signed a docurtient clearly intended 
to be made into a promissory note by the filling in of certain 
blanks for the date, amount and titne of payment. He did so 
for the express purpose of enabling the payee to complete it as 
the defendants’ negotiable promissory note. Shortly stated, the 
plea sets up as a defence a revocation of the authority thus to 
complete the note. I must confess that I can make no distinction 
between this case and one in which a complete promissory note 
has been delivered to the payee by the maker without consider-
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ation for negotiation, an$j the authority to transfer it has been 
revoked before its negotiation, or one in which the note has been
given for a debt paid before its transfer and the authority to nego- 
tiate it impliedly or expressly revoked. In neither of these cases 
would any person now dream that there could be a defence as 
against an indorsee for value without notice.
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A. D. This view is clearly supported by the decisions in Itigham* v. 
Primrost, 7 C. B. N. S. 82, and Montague v. Petkins, 22 L. J. 
C. P. 187 ; 17 Jur. 557. The lat ter case appears to be diréctly 
in point. The bill was given by the acceptor to the payee in 
blank in 1840 and not filled up or negotiated until 1852. The 
jury expressly found tliat it was not filled 4ip within a reasonable 
time. It was contended that the authority to fill it up had ceased 
and upon that view Chief Justice Jervis directed a verdict for the 
defendant; but on motion to the court, after full argument, he 
concurred with the otlier members of the court in holding that 
the defendant was liable to the plaintiff, who was a bona fide 
indorsee for value, on the plain ground that thé signature to the 
bill held out the holder to the public as entitled to it, and as 
having authority to negotiate it.

We have been much pressed with the authority of The Ontario 
Bank v. Gibson, 3 Man. R. 406; 4 Id. 440, and on the other 
hand, we have been asked to overrule it as decided upon a mis- 
apprehension of the ratio decidendi in Awde v. Dixon, 6 Ex. 
869. It is evident, however, by reference to the original judg- 
ment ib 3 Man. R. at p. 411, that the distinction now suggested 
as to Awde v. Dixon was not overlooked, and I could not feel at 
1 i ber ty on that ground to reconsider a similar case. There is, 
however, a broad distinction between the present case and that 
presented to the court in Ontario Bank v. Gibson, which I 
pointed out upon the argument of this application. There, the 
question arose between the indorsee and the immediate indorser, 
the note being delivered tö the indorsee by the maker in whose 
hands it had been left by the payee, after writing his name on the 
back, to be delivered upon another indorser being obtained. The 
indorsee knew, then, that the right to deliver must depend upon 
the authority of the agent who was not held out by the form of 
the instrument as its holder for value. Here, however, the form 
of the instrument signed represénted that there was an indebted- 
ness of the maker to the payee, and upon the well known princi- 
ples of law applicable to negotiable securities, the indorsee would 
not be bound by the equities between the maker and the payee. 
It is true that this distinction is not expressly pointed out in 
Ontatio Bank v. Gibson, and that the language of the judgments 
is sufficiently general to cover such a case as the present. But 
there being such au obviotis distinction, I cannot accept that
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decision as binding us to give in this instance, a judgment di- 
xectly coixtrary to that which appears to us to be correct.

I should not feel bound to apply the decision in Ontario Ban 
v. Gibson, to justify a similar defence in 
note between indorsee and maker. Such a case arose in Rice v.

is evident from the course taken

b
upon^a promissoryf a case

Gordon, 11 Beav, 2Ö5w;and it 
that Lord Romilly cobkidered that the cireumstances afforded no 

rs^e had given value without notice of tliem. 
It also appears that the indorsee recovered against the maker at
defence if the indo

It is said that it was estahlished in Cross v. Currie, 5 Ont. App.
I make is not valid. It cer-R, 31, that the distinction which 

tainly was there decided that where the payee entrusted a pro- 
missory no(e with his indorsement to the maker for negotiation 
for the accommodation of thasmaker, the latter could transfer it so 
as to bind the indorser.-in payment,pf a pre-existing debt of the 
maker. The case, evidently, went upon the principle that there 

the authority to transfer, limited only by instructions as to 
It was held that the indorsee was not 

when he t ook from one who
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of a conditional authority with condition unfulfilled, 
Ontario Bank v. Gibson, it would be at variance with the latter, 
and could not be adopted here. It does not appear, then, that 
this strengthens the argument for the defence.

There is, to my mind, such an obvious distinction between the 
case of a party whom the cireumstances point out only as an 

deal only on that basis, and one 
of another

If the decision were to be applied to a

agent and with whom others
in which a party is armed with the written authority 
to represent himself as the holder of the personal obligation of 
that other who must naturally contemplate that third parties may 
be led to deal with him on that basis, and not as a mere agent, 
that it requires only to be stated to be appreciated. Whether 
possession of a bill or note duly indorsed is to be taken by third 
parties as general evidence of authority-to transfer, is one thing ; 
and whether possession of such an instrument as this note, by the 
party apparently entitled to it according to its. tenor, is evidence 
of its regularity on which third parties can rely if the signature is 
genuine and they have no notice that its validity depends upon 
any agency to complete or deliver, is quite a different thing.
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The distinction
Baxendah v. Brnnrlt. 3 Q. B. D. 525, where possession 0/ t lie 
instrument was obtained without the intention of the acceptor, 
and the present, in which the defendant expressly handed over 
the note with the signature for the purpose of its lieing used as 
his promissory note by the payee, It is true, as argued, that it 
may have been returned; but, if so, this should have been aileged. 
It is, then, not a question of negligence, as it would be if the 
note had been obtained without the maker so intending, It 
intentionally placed in possession of the payee by the defendant 
for use. It was by his express act and not through his negligence 
that it was obtained.

There is, howevcr, a point not very clearly hrought out upon 
the argument, which at one time appeared to me to be open to 
some doubt. The declaration is against two parties as the joint 
makers of a promissory nolé, dated the I5th May, 1883, under 
the firm name of John Good & Co. The plea abeges that the 
note was delivered in the form meiitioned to A. D. McLean 
& Co., in January, 1882, that it was filled up and completed by 
McLean & Co., 011 the fijtli May, 1883, and that before its 
lieing so completed the authority of McLean tk Co. to fill it up 
had been revoked by (among other things) “ the dissolution of 
the finn of John Good & Co." It did occur to me that if this 
was to be taken as sufficient allegation of the dissolution of the 
finn before the date of the note, it miglit sufflcieiitly sliew a 

. want of authority in the defendant Good at the date of the note 
lo bind his co-dcfendant by making a note in the name 
tioned, and that the defendants would not be liable upon it to 
any greater extent tlian if it had been originally signed and de
livered on the day of its date. It is to lie observed that there is 
neither in the declaration nor in the plea a distinct allegalion of 
a partnership between the defendants under the firm name of 
John Good & Co. I do not tliink that there are allegations 
from which it could be assumed that the relations of the defen
dants ivere limited to those of the members of an ordinary 
partnership. I doubt, also, if it ouglit to be taken as suflficiently 
aileged that the partnership, if considered to be sufficiently 
sliewn, was in fact dissolved. Upon these points the plea appears 
to me to have been open to objection as embarrassing.
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In the view which I have just suggested, however, the plea can 
only be supported as amounting to one of non fecerunt. For that 
purpose it' should have alleged such facts as to shew distinctly 
that John Good had no authority on the igth May, 1883, to 
bind his co-defendant by making a promissory note in the name 
mentioned in the declaration. The plea does not do so, for 
even if they had been in partnership under that name and it had 
been dissolved, a variety of circumstances might be suggested 
under which Good might have continued to possess or might 
have afterwards received that authority. The declaration alleges 
the making of a joint note under a certain name. The plea 
merely alleges that a certain relation which might have conferred 
the authority had ceased, but it does not shew that the authority 
never otherwise existed. *

Judgmcnt al/owing demurrer 
affirmed.

t

McMONAGLE v. ORTON.

(In Appeai..)

Debtors Act.—Material for application.—Appeai.—Order other 
than that asked for.—Re-instatement of appeai on list.

Depositions of a debtor taken upon an examination, as to his means to satisfy 
a judgment, may be used against him on an application to commit under the . 
Debtors Act. So also, may his cross-examination upon an affidavit filed by 
him in answer to such an application.

The decision of a single judge upon such an application will not be readily 
reversed upon appeai.

An order to pay by instalments may be made upon a summons to commit. 
Through misapprehension as to the hour at which the court sat, counsel 

appeared after his appeai had been struck out,
Heldy Considering the nalure of the order appealed from, that the appeai 

would be reinstated were there reason to believe that upon full argument 
the order would prove to be erroneous.
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Ihe defendant entered an application to reverse the order of 
Mr. Justice Dubuc, directing him to pay by instalments of $12 
per month, the amount of the judgment recovered in this action 
aga in st the defendant, but no one appearing to support the 
motion when the cause was reached in due course upon the list, 
the application was dismissed. An affidavit was t hen filed show- 
ing that counsel was instructed to appear for the defendant upon 
the motion, and that he attended at twelve o’clock, the former 
hour of the opening of the sitting of each day, and would have 
attended earlier but that he was ignorant* of the change of the 
hour for opening, and the defendant sought to re-enter the applic-
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iZ. Mc Means, for defendant. The summons was to commit, 
the order made was for pay men t by monthly instalments. The 
Debtors Act requires proof of means according to prescribed 
rules. Day s C. L. P. Act, 404. If defendant examined, the 
examination must be viva vocebefore thejudge. Reg. Gen. M. T., 
*869, r. 3; Day, 530. If debtor’s evidence used, it must be in the 
manner provided by the Act, Waters v. Beliamy, ante, p. 295. 
No person represented the defendant on the examination. . The 
summons asked the debtor to pay the costs of the examination as 
a judgment debtor. 
sufficient notice.

mrrer

The summons did not give defendant 
The court must be satisfied of defend- 

ant’s ability to pay, Chard v. Jervis, 9 Q. B. D. 179, 181; 
Ex parte Koster, In re Park, 14 Q. B. D. 597. The Act 
abolishes imprisonment in case of honest debtors, Marris v. 
Ingram, 13 Ch. D. 338. If defendant has not the means heshould 
appeal from the order, Re Bremner, 6 Man. R. 73.•r other

st.
R. W. Dodge, for plaintiff. The affidavit filed in support of 

the application shows no ground for reinstating the appeal. As 
to merits of the appeal. As to the costs. Costs acdording to rules 
and authorities are ordered to be paid in the same manner 
as the debt, as to which default bas been made. Vide Forms, 5 & 6, 
Seton on Decrees, 4U1 ed. 1566; Ruleij, ythjanuary, 1870; Morgan 
år Wurtzburg, 524; s. 5 Debtor’s Act. “Subjeaj^to prescribed 
Rules,” and see section ro. Esdaile v. Visser, 28 W. R. 280. 
The court can of der' payment by instalments under section 5 
Debtors Act, without notice of any application therefor, Ex 
parte Fryer, 34 W. R. 766 ; Ex parte Otway, 36 W. R. 698. 
The examination had, upon the affidavit, was regular and pro-
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pérly read upon plaintiff’s application under Administration of 
Justice Act. In any case court will not interfere upon finding 
of judge' in first instance, that defaulting party has the 
means to pay. Esdaile v. Visser, 28 W. R. 280. Defendant 
counsel asked for no enlargement on first argument to put in 
material on ground of defendant being unreprcsented on his 
examination.
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(i2th February, 1890.)

Killam, J., delivered the judgment of the court. (a)

There is no reason to believe that1 the excuse is not made 
bona fide, or that the motion would not have been supported by 
the counsel if he bad not been underyan error such as is men- 
tioned. I am of opinion that, considering the nature of the 
order, it would be proper to allow the matter to be re-opened 
and the motion renewed if there were reason to believe that, 
upon full argument, the defendant could show that the order was 
erroneous.

The order was made in an application commenced by summons 
calling upon the defendant to show cause why he should not be 
committed to gaol for non-payment of the judgment, and why 
he should not pay the costs of the application, with other matters 
not now material, or why such other order should not be made 
as might seem proper. The summons was based solely upon an 
affidavit of the plaintiflTs attorney, stating the recovery of the 
judgment, demand for pay men t, possession by the defendant 
åfter judgment of the means of payment and default in payment, 
and upon the defendant’s depositions 011 his examination as a 
judgment debtor. The defendant in reply, filed an affidavit 
stating that at and since the time of the recovery of the judgment 
he was and had ever since been unable to pay the judgment, and 
that he had not since the recovery of the judgment made, and 
was not at the time of making the affidavit, making more than 
sufficient barely to support himself and family. Upon this affi
davit he was cross-examiiied under an order for the purpose, and 
his depositions on such cross-examination were read on behalf of 
the plaintiff upon the application.

The objections to the order are substantially three:—1. That 
none of these depositions of the defendant could be read,: 2.
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That the defendant had no notice of an application to pay by 
instalments: 3. That if these were overruled, the order should 
not, upon the facts shown, have been made.

The first of these objections is based upon the order made 
under the Debtors Act, 1869, providing for the oral exaipination 
of the debtor before the judge. The same order, however, pro
vides for making the application upon affidavit, and it appears to 
me that the debtor’s own statements upon an examination into 
his affairs authorized by our statute, must be as admissible 
affidavit made on behalf of the plaintiff, which might well set 
forth material statements, written or oral, of the defendant him- 
self. As to the depositions of the defendant on cross-examina- 
tion on his affidavit, the same statute which authorizes the 
ination authorizes the reading of the depositions. If, under the 
English statute and orders, only oral evidence could be used up
on the application, then I would agree that these depositions 
could not be so; but as the application may be made on affidavit 
according to the ordinary method, there can be no ground for 
excluding the defendant’s own statements in the fact that under 
the English practice no other method existed for compelling 
them than an examination before the judge. 
provide for their being made and used, they should be as avail- 
able in an application of the kind in question as in any other or 
as voluntary statements of the debtor proved by affidavit.

It has been suggested that in consequence of the illness of his 
solicitor, the defendant had not, upon his last examination, the 
advantage of professional assistance, and that, if his solicitor had 
been present, the examination might have been so conducted 
that many statements and admissions might have been qualified 
or explained. It does appear, however, that counsel attended 
on behalf of the defendant upon the argument of the summons 
on which the order complained of was made, and it would have 
been very easy to supplement the defendant’s material by affi
davit making the proper qualifications and explanations, but this 
was not done nor was the original application to the court against 
the order sought to be made on any but the material before the 
learned judge who made the order, and in fact we have nothing 
additional before us now except the affidavit accounting for the 
non-attendance of counsel to support the motion. There is
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mere suggestion "öf cotinsel that there might have becn such 
qualificätion or explanåtiön.

As was said by Jessel, M.R., in Shard v. Jervis, 9 Q. B. D. 
181, *' the question is apure question of fact whether ‘it is proved 
to the satisfaetion of the court that the person making default 
has, or has had sitice the date of the order or judgment, the 
means to pay the sum in respect of which he has made default.' "

In Esdaite v. Visser, 13 Ch. D. 421, upon appeal from an 
order of committal, James, L.J. said, “ When all the materials 
for coming to a conclusion have been before the judge, and he 
has applied his mind to them, it would require an overwhelming 

to induce the Court of Appeal to diflfer from the judge if he 
says he is satisfied of the dehtor’s ability to pay. The mischief 
would be enorpious of encouraging appeals in such

. . Without laying down an inflexible rule, yet, as a general
rule, I am of opinion that the Court of Appeal ought not to 
interfere with the conclusion of the judge of first instance when 
he says that the abiliiy of the debtor to pay has been made out 
to his satisfaetion."

The report shows that the original order in that case was made 
upon affidavit evidence alone.

In Chatd v. Jervis, already referred to, Jessel, M.R., also said, 
with reference to Esdaile v. Visser, “ Every remark of James, 
L.J., is entitled to respect, but when his lordship says that it 
would require an overwhelming case to induce the Court of 
Appeal to differ from the judge if he says he is satisfied of the 
uebtor’s ability to pay, I think the adjective rather too strong.
I agree that it requires a strong case ; indeed, we never ought to 
overrule the decision of the court below on a question of fact, 
unless it is clearly made out that the decision is wrong, and pro- 
bably James, L.J., meant no more than that."

Upon these principles, I think that we would not have been 
entitled to interfere in the present instance, even if the learned 
judge had made the order absolute for committal. Althongh he 
did not go to that extent, but gave the defendant the indulgence 
of fort her opportunity to pay by instalments, there is no greater 
reason for interfering. It is true that the summons did not ask 
the latter; but if the learned judge was satisfied of the past abil
ity to pay and of the insufficiency of the exeuse for non-payment
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he might substitute the less burdensome order. It might be dif- 
ferent if there had not been evidence on which it was open to 
find tbat there had been the past ability to pay and a default 
insufficiently excused. The matter standing in this way it could 
bé of no service to the defendant to re-enter the application to 
réverse the order. He has upon the present motion had the 
advantage of an opportun i ty to urge objections to the order. 
The application should be dismissed with costs.
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(In Appeal.)

Garnishee.—Dcbtor a irustec.—Chattel Mortgage Act.

Plaintiff sold a stock of goods to defendant; and took a mortgage upon it, 
and all goods which might be aftcrwards added to it, as security for payment. 
At the same time an agreement was entered into whereby the defendant was 
to carry on business with the stock, and, after making deductiorts for expenses, 
&c., was to remit the receipts to the plaintiff daily.

Creditors of the defendant havingattached, by garnishee orders, certain debts 
due to the defendant for goods sold in the business,

Heldt That such creditor» were not entitled to such debts as against the plain-
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Garnishee orders take effcct only as against that which the debtor can 
properly, and without violation of any other rights of any one else, grant.

The Chattel Mortgage Act does not apply to such a case.

In this suit an order or decree was made on the igth of August, 
1889, restraining the defendant from collecting any moneys ow- 
ing in respect of a general business he had been carrying on in 
Virden, and appointing the plaintiff a receiver for the purpose of 
collecting these moneys.
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The petitioners Weir and Musson, recovered judgments against 
the defendant on the ioth of August, for $1,680.26, and 
having issued executions therefor, caused attaching orders to issue 
attaching all moneys due to the defendant by a number of per
sons who were indebted to the defendant. The plaintifif claimed 
that he was entitled to receive the monéys owing, and thereupon, 
Weir and Musson filed a petition in the cause, praying that the 
eourt ought to direct that the plaintiff, as such receiver, should be 
barred from any claim to the moneys owing by the persons named, 
to the defendant for goods purchased by them in his store at 
Virden, and should declare that these moneys were duly attached 
by the attaching orders.

The plaintiff claimed to be entitled to the moneys by virtue of a 
chattel mortgage from Gemmel, the defendant, to him, dated the 
16th of May, 1*888, and an agreement made between the defendant 
and himself of the same date. The chattel mortgage recited that the 
plaintiff had that day sold to the defendant all the goods and mer- 
chandise which formed the stock-in-trade of Downes Brothers in 
Virden, and theirshopfixtures, at the price of 65 cents on thedollar 
of the prices set out in the schedule thereof, amounting to the 
of $4,691.16, and to secure payment of this sum and interest the 
defendant mortgaged to the plaintiff all these goods, being in 
the premises lately occupied by Downes Brothers, and also, all 
goods, merchandise and furnishings and fixtures to be acquired 
by the mortgagor, or added to the said stock-in-trade åt any time 
before the mortgage was fully paid, “ it being understood that the 
mortgagor intends to carry on a retail business in the same pre
mises, and that all goods, &c., that shall be acquired or added 

Hlock as aforesaid, while any sum shall remain unpaid 
under this mortgage shall immediately become vested in and be 
the property of the mortgagee, subject to redemption hereunder.” 
The mortgage was to be void on payment of the said sum with 
interest in six months after its date.

By the agreement made the same day between Campbell and 
Gemmell, after reciting the purchase of this stock by defendant, 
and his having executed the chattel mortgage, and that it was the 
intention that he should carry on the business in the premises 
lately occupied by Downes Brothers, of which the plaintiff as 
mortgagee had taken possession, it was agreed that the defendant 
was to occupy these premises as tenant to the plaintiff, at a rental
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named, that the plaintiff was, from time to time, to supply goods 
to replenish the stock, and that all moneys received and collected 
by defendant in connection with the business were to bé remit- 
ted daily to the plaintiff, after deducting expenses, &c.

It was admitted by the parties that the moneys,songht to bel 
attached were for goods sold by defendant, with plaintiff’s conl 
sent, in the usual conrse of his business at this store in Virden, 
that the j;oods were part of his general stock, whicii was made 
up partm of goods sold by the plaintiff, as mentioned in the 
mortgage and agreement, and partly of goods bought afterwards 
by defendant from other parties, and added to his original stock. 
The question was, whether, under these circumstances, the attacli- 
ing orders boiind the moneys due by the persons named 
m them to the defendant, as against the, plaintiff,' under 
the above chattel mortgage and agreement.

The petition was dismissed by Mr. Jusjfce Dubuc, and the 
petitioners appealed against his order.

G. A, B. Andrews and A. /. Andrews, for p»ijti 
mortgage covered after acquired stuck, in 
ments of facts agreed to, it was admitted that executions we 
issued on the petitioner’s judgments. Attaching orders we 
issued and served before decree in the suit.

The agreement and collateral together form a chattel mort
gage for future advances. This is void uiider the Chattel Mort
gage Act, as the mortgage which was filed did not shew true agree
ment. The special agreement was a part of the mortgage, and 
should have been filed with it. It was admitted that moneys 
owing to defendant by the garnishees, were partly for goods not 
supplied by plaintiff. Barron on Bills of Sa/e, 162; Dedrick v. 
Ashdown, 4 Man. R. 139; 15 Sup. C. R. 227. The mortgage 
involved a consent to the sale of the other goods. Browne v. 
Fry‘r, 46 L. T. N. S. 636. The mortgage is simply a lien or 
charge. By allowing a sale, the mortgagee loses his lien. The 
agreement was, that when Gemmell received moneys in hand, he 
was to pay over. By the attaching orders, these monies 
stopped, and can never come to GemmelBs hands. The policy 
of the courts was against such agreements. Byall v. Rowles, 2 
White & Tudor, 777; Ridgway’s Cases, 194; Malcolm v. Scott,
3 Ha. 45 ; Bield v. Megaw, L. R. 4 C. P. 660 ; In re Irwin, 
Ex parte Brett i 7 Ch. D. 440; Gorringe v. Irwell India Rubber
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goc
Works, 34 Ch. D. 128 and 134; Rogers v. Hosack's Executors, 
18 Wend. 318, 334; Christinas v. Russel/, 14 Wall. 84. The 
control of the funds was not out of Gemmell. He was to make 
certain deductions; there could be no specific funds assigned 
until these deductions were made.

gag
the1 ord

1
sioi

/. S. Ewart, Q.C., and C. P. Wilson, for plaintiff and 
recciver. This is not merely a question of equitable assignment; 
the question is, whether Gemmell 
plaintiff. Roberts v. Death, 8 Q. B. D. 319 ; Re General 
Horticultural Co., Ex parte IVhitehouse, 32 Ch. D. 512; Badeley 
v. Consolitlated Bank, 34 Ch. D. 536; Htrsch v. Coates, 18 C. 
B. 763; Down v. Lee, 4 Man. R. 189. By the mortgage, the 
mortgagor could sell, and the agreement was drawn up to show 
the terms on which this could be done. As to principle of equit
able assignments. Re Turean, 40 Ch. D. 5; Offictal Receiver v. 
Tailhy, 13 App. Ca. 523; In re C/arke, Coombe v. Carter, 35 
Ch. D. 109.
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Tavlor, C.J.-*Under the chattel mortgage dated i6tk May, 
1888, and the agreement of the same date, the defendant was, in 
faet, a trustee to collect and pay over to the plaintiff, the moneys, 
the proceeds of goods covered by the chattel mortgage and sold 
by the defendant, with the plaintifTs consent, in the ordinary 

of his business. The moneys which the petitioners, the 
attaching ereditors, claim to hold under their attaching orders, 
are moneys payable to the defendant by customers, for goods 
subject to the provisions of the chattel mortgage and agreement, 
sold by the defendant in the ordinary course of his business. 
That was admitted by counsel.

Now, the defendant could not, consistently with the terms of 
the mortgage and agreement, have used the goods, or the pro
ceeds of themwhen sold, to pay the claim of the petitioners. 
He was bound, after dedueting a specified sum for his own sup
port, and the necessary expenses of the business, to pay over the 
entire proceeds of the sales to the plaintiff. As was said by 
Chitty, J., in re General Horticultural Co., 32 Ch. D. 512, an 
attaching ereditor can, under his order, only obtain what the 
judgmint debtor could honestly give him.

The petitioners here could not, under executions issued in their 
suits, have seized anything beyond the defendant's in terest in the
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goods, and he could not, consistently with the terms of the mort- 
gage and agreement, have honestly given them the proceeds of 
the goods, how, then, can they hold these under their attaching 
orders ?

I liave no doubt my brother Dubuc came to a correct conclu- 
sion, and that his order should be affirmed.

Killam, J.—The question for our decision in this case is one 
of the respective rights of the plaintiff and the defendant, as 
between fchemselves, under the agreement and mortgage of the 
iöth May, 1888. The petitioners claim as attaching creditors, 
and as such they can take only such rights as their debtor had.
In the words of Cotton, L.J., in Badeley v. The Consoli
dated Bank, 38 Ch. D. 263, the garnishee orders “ could only 
take eflfect as against that which the debtor ” . . . “could
properly and without violation of any other rights of any one 
else grant.” Then could Gemmel properly and without violatiop 
of CanjpbelVs rights, grant or assign away these debts? To f 
determine this we must consider whether the latter had as against 
the former, a claim to the debts enforceable at law or in equity.

1 shall not attempt a careful comparison of the various deci- 
sions upon equitable charges and assignments. They are many, 
and often tum upon very narrow distinctions, not importan t to 
the present question. This is not a case in which a debtor to 
whom other debts, in which his creditor has no previous interest, 
are due, has promised upon their collection to pay the amounts 
collected over to his creditor, or to pay his creditor out of them. 
The position of the parties under the 1 ’1 of sale was that 
Campbell was the owner of all the stock.

True, the after acquired stock did not pass at law, butitdid in 
equity. As was said by Lord MacNaughten in Tailby v. The 
Official Receiver, 13 App. Ca. 543, “ It has long been settled 
that future properly, possibilities and expectancies are assignable 
in equity for value. The mode or form of assignment is abso- 
lutely immaterial, provided the intention of the parties is char. 
To effectuate the intention, an assignment for value in terms 
present and immediate has always been regarded in equity as a 
contract binding on the conscience of the assignor, and so bind- 

i-ing the spbject matter of the contract when it comes into exist- 
ence, if it is of such a nahire and so described as to be capable 
of being-asecrtained and identified."
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*
Under the agreement, however, Gemmell could sell the goods 

in the ordinary course of business, and he was to remit the pro- 
ceeds daily tö Campbell. It is not stated that he could sell on 
credit, but he did so, and to that no objection has been suggested. 
It appears to me impossible to say that the proceeds, whether 
upon payment to Gemmell, or while owing for the goods, were 
ever in ten ded to belong to any person but Campbell.
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Browne v. Fry er, 46 L. T. N. S. 636, 45 L. T. N. S. 521, 
was a yery different case. There, it is true, the goods were mort- 
gaged by bill of sale to Bailey, but the shopkeeper was under no 
obligation to pay over the proceeds of sales. He was only to 
pay a rate of interest proportioned to the profits, for which pur
pose, aneffor thät^one, he had to keep an account of debts due 

to him for the goods and of his receipts and collections. He 
llihg on his

:.

Ill '1!!!

|

own account and for his ewn profit. Here, 
Gemmell was selling Campbell’s goods, the proceeds of which he 

x was to pay over to Campbell at once upon receipt. It may be 
that the contracts with the purchasers were his own, and that 
Campbell couUUnot have sued the purchasers at law for the 
amounts, but it is clear that the proceeds, whether in cash or 
debts, were intended to be Campbell’s just as much as if Gemmell 
were in every respect a mere agent to sell the goods for Campbell.

It has been argued that the bill of sale was void as against the 
1 petitioners, as being made partially to secure future advances and 

without compliance with thj; statute. It may be that, if the goods 
had been seized under execution, the bill of sale would not have

was se

i

il: H1
1

1
supported a claim by Campbell on the ground mentioned, or, in 
respect of the after acquired stock, for want of sufficient descrip- 
tion. But it was quite competent for Gemmell to assign to 
Campbell the proceeds of. the goods, whether then acquired or 
to be afterwards acquired by the former, and such an assignment 
would have been in no way subject to the Chattel Mortgage Act. 
Then, for the purpose of determining the title to the proceeds, 
the position of the immediate parties under the bill of sale must 
be considered, and that position would be the same whether the 
Chattel Mortgage Act was complied with or not.

:

i]

But it is said that Gemmell was interested in the proceeds of 
the goods, as he had a right to retain thereout, the expenses and 
his allowance of $50 per month. We know, however, that the 
plaintifTs claim is that Gemmell did not pay over what he ought
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to have paid, b ut , withheld more than the amount of these 
expenses and the allowance. If, however, the petitioners wish 
to contest this claim, they should, in my opinion, have 
opportunity of doing so by a reference to the master. I would 
prefer not to express an opinion as to the course to be followed 
if it should appear t hat there was so me balance due Gemmell at 
the tirae of the making of the attaching orders in respect of such 
allowånce and expenses, as it has not been fully argued in that 
view. I will only say that this would not, in my opinion, entitle 
the petitioqers to more than the amount which Campbell would, 
on this basis, have a right to retain. If Campbell 
agent or an ordinary trustee having a right to retain expenses and 
commfesion, this Would not make the full proceeds attachable as 
again st the^rinci pal or the cestui que trust. To the extent of 
the balance wtyich Gemmell 
should bi^d,
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rights of the petitioners lf.there be such .balance. The petition
ers would have to take this reference at their own risk as to costs 
with a reservation of the question of their rights until after report, 
but if they do not wish the reference the order dismissing the 
petition should be affirmed with costs.
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bell. Bain, J.—I do nqt think the circumstances of the case bear 

out Mr, Andrew’s contention that the mortgage and the agree- 
ment together amount to a mortgage to secure future advances, 
and so come within the provisions of section 4 of The Chattel 
Mortgage Act.

The mortgage and the agreement being valid, I think the
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should be disposed of on the grounds on which Mr. Ewart relied, 
hamely, that as the defendant could not håve used the goods, or 
the moneys arising from the sale of these goods, to pay the peti
tioners’ claim, and as he was really a trustee to collect and pay 
over these pjoneys to the plaintiff, the petitioners cannot take by 
their attaching orders what the defendant could not, himself, 
honestly have given them.

The legal and beiÉeficial in terest in the goods described in the 
chattel mortgage W^s in the plaintiff  ̂and I did not understand 
Mr. Andrews to question that the effect of the mortgage and the 
agreemént would be to give the plaintiff the beneficial interest 
also in the goods that were tö be afterwards acquired by the 
defendant. That they woiild have this effect is, I think, clear.
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!! In Holroyd v. Marshall, 33 L. J. Chy. 193, thc principlc was 
laid down by the House of Lords., “ that if a vendor agrees to 
sell or mortgage property, real or personal, of which he is not 
possessed at the ti me, and he receives the consideration for the 
contract, and afterwards becomes possessed of property answering 
the description in the contract, there is no doubt a court of equity 
would compel him to perform the contract. and that the contract 
would, in equity, transfer the beneficial interest to the mortgagee 
or purchaser-immediately. This, of course, assumes that the sup- 
posed contract is one of that class of cases of which a court of 
equity would decree the specific performance.” In this mortgage 
and agreement the character of the goods to be afterwards 
acquired, and the place where thcy are to be found is indicated 
sufficiently to “ ear mark ” them ; and that such a description,as 
this is suffiéiently specific to bring the contract within the above 
rule, is shewn by numerous cases. Reeve v. Whitmore, 9 Jur. N. 
S. 243; Perrin v. Wood, 21 Gr. 492; Brown v. B ateman, L. R. 
2 C. P. 272 ; and Lazarus v. Ändrade, 5 C. P. D. 318.
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All these goods, then, having been the plaintiff *s, subject to 
the defendant’s right to redeem, the defendant could not have 
used them to pay the petitioners* claim, nor could the petitioners 
under their executions, have seized anything but the defendant*s 
interest in them. The plaintiff allowed the defendant to sell the 
goods in the ordinary course of business, but the agreement 
between them clearly expresses the intention that the proceeds of 
the sales were to take the place of the goods sold, and were to go 
to the plaintiff, and that, indeed, the defendant was simply to 
collect the moneys for him; and it would be inequitable that the 
petitioners, by attaching these moneys in the hands of the pur- 
chasers of the goods, should be able to defeat the intention of 
the parties. In Hirsch v. Coates, 18 C. B. 757, it was held that 
a garnishee order has no operation upon debts of which a judg- 
ment debtor has already divested himself by a bonafide assign- 

In re General Horticultural Co., 32 Ch. D. 512, Chitty,

I tl
and tl
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i*
ment.
J., said, “ The C. L. P. Act, 1854, is, so far as the attachment 
of debts is concemed, in pari materia with 1 & 2 Vic. c. 110, 
and as to a charging order under these latter Acts, it has now 
been settled that it charges only what the judgment debtor him- 
self can honestly deal with; that rule is now settled;" and he 
held that an equitablt chafge givenbefore a garnisheeorder takel

1

;
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priority of the order, even in the absence of notice, and that the 
judgment creditor by his garnishee order, can only obtain what 
the judgment debtor could honestly give him. The same prin- 
ciple was followed by Stirling, J., in the case of Badeley v. Con
solidated Bank, 34 Ch. D. 536.

By the agreement Gemmell was to be at liberty to draw from 
the receipts of the business $50 per month for his own support; 
and it is provided that this sum and all necessary expenses of the 
business, including insurance, shall first bededucted by Gemmell 
from the sums collected and reeeived by him in connection with 
the business, which he was to remit daily to Campbell. There is 
nothing before usto shew, or suggest, that anything was coming 
to Gemmell on account of his $50 a month or for expenses, and 
I do not think we need consider wliether, supposing something 
were due him, these moneys would be attachable to that extern. 
Presumably, he deducted from the moneys that eame into his 
hands all that he was entitled to.

I think the learned judge was right in dismissing the petition, 
and that the appeal should be dismissed with costs.

Appeal dismissed with costs.
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CALLOWAY v. PEARSON.

(In Equity.

Injunction.—Plaintiff' s title to office.— Wrongful assumption of
jurisdiction.—Injunction where inandamus proper.— 

Evidence.

Plaintiff having been elected alderman, and taken his seat, and having been 
unseated by order of the County Judge, for lack of property qualification, 
obtained an ex parte injunction to restrain the Mayor from proceeding to a 

election, and from refusing to permit the plaintiff to sit and vote as a 
member of the Council, upon the ground that the County Judge had no juris
diction. Upon a motion to continue the injunction.
Held, 1. That the plaintiff not being in fact, qualified, no injunction should be 

granted.
2. The court interferes by injunction only to prevent or restrain injuries 

to civil property and in defence of, or to enforce, rights which are 
capable of being enforced at law or in equity. The court has no 
jurisdiction to restrain persons from acting without authority.

3. Although under section 9 of the Q. B. Act of 1886, the court may 
issue an injunction in cases where the plaintiff would have been 
entitled to a mandamus at law, yet it must appear that the circum- 
stances would have justified a mandamus; and the only ground of 
complaint being, that the defendant “ threatens and intends and will 
unless restrained,” &c. Held, That the right to mandamus had 
not been shown.

1. In any case, the absence of the jurisdiction of the County Judge 
would have to be very fully and clearly shewn.

This was a motion to continue an interim injunction to restrain 
the defendant who was the Mayor of the City of Winnipeg, 
from acting in pursuance of an order or declaration of the 
County Court Judge declaring the election of the plaintiff as an 
alderman of the City to be null and void, and from taking any 
steps in pursuance of such order to hold a new election, and 
from interfering with plaintifTs right to sit and vote at meetings 
of the Council.

The judge declared the plaintiff *s election to be void, because 
he had not the qualification required by the Municipal Act to
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make him eligible for election; and beypnd stating generally 
that he was duly elected, the plaintiff did not allege or attempt 
to shew that he was qualified, and the affidavits filed in reply 
shewed that he was not. The plaintiff’s contention, however, 
was that before the trial of the eleetion petition, certain of those 
who had signed the petition withdrew their names, and that 
after their withdrawal, there were not at least ten petitioners as 
required by the statute, and that, therefore, the judge in pro- 
ceeding with the matter acted without jurisdiction and his 
declaration or order avoiding the election was invalid and a 
nullity. The statute under which the contestation took place, was 
49 Vic. c. 52, ss. 207, et seg.

J. S. Ewart, Q.C., for the plaintiff. The court always had 
jurisdiction to restrain the holding of an illegal meeting of a 
poration. Cannon v. Trask, L. R. 20 Eq. 669; Isle of Wight Ry. 
Co. v. Tahourdin, 25 Ch. D. 320; Waddellv. Ontario CanmngCo., 
18 Ont. 41; to restrain wrongful exclusion of a member, Hopkinson 
v. Exeter, L.R. 5 Eq. 63; Fisherv. Keane, 11 Ch. D. 353; Labou- 
chere v. Wharncliffr, 13 Ch. D. 346; or of a master or clergyman, 
Hayman v. Rugby, L. R. 18 Eq. 28; Cooper v. Gordon, L. R. 
8 Eq. 249; Dean v. Bennett, L. R. 9 Eq. 625j 6 Ch. 489; 
Weirv. Mathieson, 11 Gr. 401 ; to restrain directors acting as 
such. Imperial Hydropathic Co. v. Hampson, 23 Ch. D. 1; to 
restrain taking a mynicipal vote, Helm v. Port Hope, 22 Gr. 
273 ; Davies v. Toronto, 15 Ont. 33 ; to restrain directors from 
excluding others, Pullbrook v. Richmond, 9 Ch. D. 610; to 
restrain expulsion from municipal council, Mearns v. Petrolia, 
28 Gr. 98. Court has power to grant injunction wfcere manda- 
mus formerly the only remedy, Q. B. Act of 1886, s. 9; 
As/att v. Southampton, 16 Ch. D. 143; North London Ry. v. 
Great Northern Ry., 11 Q. B. D. 30; Marsh v. Huron College, 27 
Gr. 623; Re Napanee, 29 Gr. 395; or where prohibition formerly 
granted, Hedley v. Råtes, 13 Ch. D. 498, as explained by Stan- 
nardv. St. Ciles, 20 Ch. D. 190.

W. H. Culver, Q.C., and George Patterson, for defendants.
Plaintiff being full, of the office, mandamus is the only remedy, 

Reg. v. May or of Oxford, 6 Ad. & E. 349; Reg. v. Mayor of 
Leeds, 11 Ad. & E. 512 ; Rex v. Blooer, 2 Burr. 1045 > Queen 
v. B angör, 18 Q. B. D. 349; 13 App. Ca. 241. A declaratory 
decree will not be made unless relief can be asked for, Brooking
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v. Maudslay, 38 Ch. D. 641. There is no question of property 
or even status in vol ved. If the proceedirigs are illegal, then 
plaintiff needs no injunetion. London v. Cross, 31 Ch. D. 371; 
North London v. G. N. Ry., 11 Q. B. D. 30. Quo ivarranto 
is the plaintifTs remedy in case any one usurp his Office, High on 
Ex. Leg. Rem., §§ 619, 641, 677; High on Injunctions, 1235, 
1242, 3. This court will not review the procedure of another 
court, Batéman v. Baynton, L. R. 1 Ch. 368 ; High on Inj.
§ 1256; Dillon on Mun. Corps., 272. One petitioner cann.ot 
withdraw without the assen t of the others. The city clerk, (who 
is the returning officer) ought to be a party, for he may call a 
meeting of electors, and he is the one to carry it through, Mun. 
Act 1886, ss. 221, 120, 126, 132, 169. The city ought to be a 
party, McLellan v. Assinibuia, 5 Man. R. 127, 265, isdistinguish- 
able. Even if remedy open by bill, it must be upon prayer for 
mandamus. 1 Plaintiff not qualified, and so not entitled, Dillon, 
§ 196. As to injunetion being a snbstitute for prohibition, Short 
on Inf., 483; Hedley v. Bates, 13 Ch. D. 498 ; Stannard v. St. 
Giles, 20 Ch. D. 196. Plaintiff has no locus standi, not shewing 
himself to be eleeted. High on Inj., § 935, 938; High on Ex. 
Leg. Rem., 758. One of several co-plaintiffs cannot withdraw 
without the consent of others. Lus/Is Practice, 227 ; Emery v. 
Mucklow, 10 Bing. 23; Whitehead v. Hughes, 2 C. & M. 318.

J. S. Ewart, Q.C., in reply. There has been a sufficient 
demand and refusal, Reg. v. East India Co., 4 B. & Ad. 530; Reg. 
v. Conservators, 8 Ad. & E. 901 ; Reg. v. Allen, L. R. 8 Q. B. 
76 ; Reg. v. Hértford College, 3 Q. B. D. 693 ; Re Davulson, 
24 U.C.Q.B. 66; Atty. Gen. v. Boston, 123 Mass. 460. No tech- 
nical demamd and refusal necessary, Malmesbury v. Budd, 2 Ch. 
D. 113.
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Bain, J.—Supposing the matter is one in which the court has 
power to interfere by injunetion, I shonld think the faet that the 
plaintiff has failed to shew that he is legally eligible and qualified 
to hold the office he clainis, would be a sufficient reason why the 
Court, in its diseretion, should refuse to interfere. But even if 
the plaintiff had shewn that he is duly qualified, it seems clear 
that under the circumstances, the Court has not jurisdiction to 
interfere. The plaintiff alleges that he was duly eleeted and 
took his seat as alderman, and has aeted and still continues to
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act as such alderman, but that the defendant threatens to call a 
meeting of the ratepayers to proceed to the election of another 
alderman in the plaintiO place, and that he will refuse to recog. 
nise the plaintififs right to sit and act as an alderman, and will 
refuse to allow him tb sit and vote at meetings of the council.

It appears, then, tlie plaintiff is in the full occupation and 
enjoyment of his seat as alderman, and that he performs the 
duties belongingta tfte position; and no act or attempt to remove 
or oust him from his seat, or interference with him in the dis- 
charge of his duties ^ alleged, beyond the general threat alleged 
to have been made by the defendant. The court only interfores 
by injqnction to pre ven t or rd&rajn injuries to civil proper ty, 
and in defence of or to enforce rights which are capablc of being 
enforced at law or in equity, and further, if, as the plaintiff con- 
tends, the judge’s order declaring the election to b^void is 
nullity, then the threats alleged to 'have been 
defendant are idle and empty, and anything he miglit do towardti 
putting his threats in execution would also be null anci 
invalid. In threatening to act upon the order, supposing it to 
be null, the defendant .is assuming a power and an authorty 
he does not possess,: and even under the Judicature Act, the 
Chancery Division öf the High Court in England, has no juris- 
diction to restrain persons from acting without authority. In 
London Blackwall Ry. Co. v. Cross, 31 Ch. D. 354, Fry, L. 
J. said, “ I11 my judgment the practice and procedure of the 
court do not favor the conclusion that there is any such general 
jurisdiction to interfere by injunction upon a false assumption of 
authoiity, aqd I think that such an assumption of authority 
would be entirely wrong 
try the question of authority is when proceedings are taken on 
the footing of acts done by the claimant, or the claim is made 
by the claimant.”

The case of Aslatt v. Southampton, 16 Ch. D., 143, was 
cited and relied on by the plaintiffs counsel in support of his 
contention that the court has jurisdiction to grant the injunction 
asked for. But in that case a meeting of the ratepayers had 
actually been summoned to declare the plaintiffs office yoid 
and to elect his successor, and the case itself is a sufficient auth
ority to shew that prior to the Judicature Act, the Court of 
Chancery had not jurisdiction to grant an injunction under such
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circumstances, but that the plaintiff would have been left to the 
appropriate remedy that the Comlmon Law Courts provided in 
such cases by mandamus or quo warranto: And whether, evén 
under the Judicature Act, which empowers the Chancéry Divi
sion to interfere by injunction in cases in which the Cöutt-of 
Chancéry could have not interfered, the court was right in grant
ing the injunction in this case, has been questioned in the Qourt 
of Appeal. North London Ry. Co. v. Great Northern Ry. Co. 
11 Q. B. D. 30. ,

Mr. Ewart refers to section 9 of the Q. B. Act of T 886, which 
provides that this Court in any suit ön the equity side, “ shall 
have jurisdiction in all matters which wöuld be cognisable in a 
court of law, and may grant therein to äny person äll such relief 
and remed i es as he may be entitled to,” and urges that, undbr 
this provisioA, if the plaintiff wöuld be entitled to a mandamus 
or other relief at law, he Is entitled to an analogous remedy 
according to the practice of thfe equity side of the court. This 
may be so, but before the argument can ayail to be of service to 
the plaintiff, it must be shewn that he would be entitled to a 
remedy by mandamus or otherwise, in a court of law. But the 
facts shewn on this motion are not such, I think, as would entitle 
the plaintiff to a mandamus or any other relief at law. The case 
of Mearns v. Petrolia, 28 Gr. 98, was referred to in this connec- 
tion, but there, the council had actually passed a resolution 
declaring the seats of the plaintiffs, ås councillors, vacant, and 
ordering a new election, and the leärned Vice-Chahcellor was 
satisfied, on the evidence before him of the defendants 
themselves, that the plaintiffs had been illegally pre vented fröm 
exercising the duties of their office. He thought, therefore, that 
as the plaintiffs would certainly have been entitled'to a mandamus 
to compel the council to admit them to their seats, a 
provision in the Ontario Ad. of Justice Act similar to the one in 
our Q. B. Act, justified him in doing by a mandatory injunction 
what the court would have been bound to do by a writ of man
damus, had one been applied.for. The learned Vice-Chancellor 
granted the injunction on the interlocytory application; and it is 
evident that before this case could be followed, the plaintiflTs 
right to a mandamus would have to be made clear beyond ques- 
tion.

Assi
judge
think
the cii
order,
Court
tribun;
jurisdi
clearly
judgmi
has dir

The 
tion ai 
very g. 
the pr< 
iteness 
recentl 
accoun 
vided I 
that tl 
remedi

The 
of cost

6

:

■

'



r0L. VI. 1890. 369CALLOWAY V. PEARSON.

Assuming then, that, as the plaintiff contends, the order of the 
judge declaring the election void is null and invalid, I $0 not 
think the plaintiff is entitled to the injunction. Whether, under 
the circumstances alleged, the judge had jurisdiction to make the 
order, is a question I do not need to decide. But, the County 
Court Judge having been constituted by the Legislature a special 
tribunal tö try and decide these election petitions, the want of 
jurisdiction in that tribunal would have to be very fully and 
clearly shewn before this court would interfere to prevent its 
judgment or decision from being given effect to as the Legislature 
has directed.

The provisions of the Municipal Act referring to the presenta
tion and trial of petitions in contested municipal elections, 
very general iivtheir terms, and the practice to be follöwed in 
the proceeäings is not laid down witli any particularity or defin- 
iteness. The present case, as well as several others that have 
recently been before us, have come into this court principally 
account of the practice in the court below not having been pro
vided for in importan t particulars, and it seems to me desirable 
that this omission in the present Municipal Act should be 
remedied.

The motion to continue the injunction is refused. Question 
of costs reserved.
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McMICKEN v. FONSECA.
D.

(In Equity.)

Statutes.—Construction.—“ From day to day. ’ ’

In n stntute regulating the procedure upon a contested election, it was pro
vided that the judge “ shall adjourn from day to day, until he has pronounced 
hl# final judgment; ” but there was no provision declaring the proceedings 
void if this provision was not observed.
Htid, That the provision was directory only, and its non-observation xlid not 

vitlate the judge’s decision.

This was a bill similar to that filed in Callaway v. Pearsott, 
ante, p. 364, ’the ground of objection to the courity judge's 

order, however, being as stated in the head note.

IV. R. Mulock, Q.C., for plaintiff. Question turns upon the 
language of section 219 of the Municipal Act, 49 Vic. c. 52. 
li If the trial of such contestation is not concluded at the close 
of the sittings of the court during which it began, the 
judge may continue the same, and shall adjourn from day to 
day until he has pronounced his final judgment upon the merits 
of the same.” By the Interpretation Act the word shall, is imper- 
ative. He referred to Re Addington Election, 39 U.C.Q.B. 131.

IV. H. Culver, Q.C., and George Patteison, for the defend- 
ants. The plaintiff has estopped himself by his conduct, from 
objecting. “ From day to day ” is only directory. Robinson 
v. Robingon, 35 L. T. N. ,S. 337. The word “ shall” 
is not always imperative, Re Lincoln Election, 2 Ont. App. R. 
341; Maxwell on Statutes, 452, 453, 459, 460; Wilber/orce on 
Statutes, 193, 205, 206, 207, 209; Richardson v. Shaw, 6 Pr. R. 
396) Re Goderich, 6 Pr. R. 213 ; Reg. v. Prudhomtne, 4 
Man. R. 261 ; Liverpool v. Turner, 2 De. G. F. & J. 507 ; 
Reg. v. Heffernan, 13 Ont. R. 627; Reg. v. Rob ert son, Ib. 80.

The judge had jurisdiction in the case and it is procedure only 
that is complained of, for which prohibition will not lie. Barnsley 
Catial Co. v. Twidell, 7 Beav. 19.

The bill does not allege that the plaintiff is in office. 
Reg. v. Milntosh, 46 U. C. Q. B. 98. Nor that 
plaintiff qualified to act as alderman. Dillon on Municipal
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Institutions, § 196. Injunction not the proper remedy. As/att v. 
Southampton, 16 Ch. D. 147 ; North London Ry. v., Great 
Northern Ry., 11 Q. B. D. 30; Dillon, § 907 ; Bateman v. 
Boynton, L. R. 1 Chy. 368 ; Stannard v. St. Giles, 20 Ch. 
D. 196-7 ; Mearns v. Petrolia, 28 Gr. 98; Kerr on Inj., 1. 
Mandamus the proper method to restore an alderman to office, 
Short, 284. Fonseca an improper party. If defendants right in 
proceeding no injunction, and if wrong they will be wrongdoers 
and so liable, London år* B. Ry. v. Cross, 31 Ch. D. 354. The 
mayor is not a pioper party, for he has no power to do anything, 
sections 120, 127 of the Municipal Act. The city should be a 
party, Aslattv. Southampton, 16 Ch. D. 147.

JV. R. Mulock, Q.C., in reply. Injunction will lie although 
defendants wrong, Hedley v. Bates, 13 Ch, D. 498, where an 
injunction granted to restrain a landowner to take proceedings 
before justices of the peace on an irregular notice; Weir v. 
Mathieson, 11 Gr. 383; Helm v. Port Hope, 22 Gr. 273; 
Dunnett v. Fonneri, 25 Gr. 199. As to acquiescence, Short 
Informations, 459, 461 ; Re Bischoffsheim, 20 Q. B, I). 262 ; 
Reg. v. Shropshire, 20 Q. B. D. 248. The city not a proper 
party, McLellan v. Assiniboia, 4 Han. R. 265. A declaratory 
decree may be asked, G. O. 176. -
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{?th Ftbruary, 1890.)
Tavlor, C.J.—The groimd on which relief is claimed is, t hat 

the provision in the statnte 49 Vic. c. 52, s. 219, as to the judge 
proceeding from day to day, was disregarded.

That may be imperative in one sense, but as the statnte does 
not render a proceeding by the judge where he has not so 
adjonrned, a void proceeding, it must be taken as directory. 
The authorities seem clearly to so hold. That being so, the 
order is not one made without jurisdiction.

I have great doubt, too, whether the court has any jurisdiction 
to grant an injunction in such a case as the present. After grant
ing the interim injunction, I began to have grave doubts as to 
the propriety of having done so. Aslatt V. Southampton, 16 Ch. 
D. 143, is the only case, and that has been doubted; i t. was under 
the Judicature Act. The order being one rajde by a judge hav
ing jurisdiction to make it, I cannot grant the injunction tö stay 
proceedings under it., The motion to continue the injunction 
must be refused.
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ATTORNEY-GENERAL v. MACDONALD.

(In Appeal.)

Statutes.—Construction.—Parties.—Crown choosittgforum.

After thc S. & R. M. Railway had incurred some lilbttities, its namc 
by statute, changed to the N. W. C. Ry. Co. The Act provided that, “ the 
existing liabilities of the Company for work done for the said Company, shall 
be a first charge upon the undertaking.”

A further Act provided that, “the Company shall remain liable for all debts 
due for the construction of the railway, and if such debts are due to contract- 
ors, shall cause all just claims for labor, &c., to be paid by such contractors.”

Afterwards a charter was issued to the G. N. W. C. Ry. Co., in which that
namedrailway covenanted with Her Majesty to pav all debts due by the anove 

railways, “ and will cause all just claims for labor, Src., due by contractors, to 
be paid by such contractors."

Upon an information against the last named Railway Company, and certain 
contractors of the first named railway, to enforce the covenant,
Hetd, I. That the railway was lilble only to the extent to which the previous 

railway was liable to its own contractors, and not for sums due by 
such contractors to workmen beyond the amount of that liability.
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2. If otherwise, the workmen ought to be parties to the hill.
Per Tayi.or, C.J.—The Crown may, when proceeding in relation to pro- 

perty to which the Sovereign is entitled in right of tha Crown, choose its own 
forum; but otherwise, where the Crown claims no beneficial interest.

This was an information by the Attorney-General for Canada, 
at the relation of E. J. Chapman, against Alexander Macdonald, 
W. A. Preston and The Great North West Central Railway Co. 
It alleged the incorporation of the Company under various 

of the Dominion; that the Company made a contract 
with Macdonald & Preston for grading a portion of the line ; 
that' the contractors sublet to Chapman, the grading of a portion; 
that Chapman hired a large number of men, purchased an exten- 
sive outfit, and during 1883 performed all the work for which he 
contracted, to the satisfaetion of the contractors and the Com- 
pany’s engineers, and that he fumished to the contractors, a large 
amount of materials, supplies and board of men and horses. It 
then alleged that the contractors had fumished to Chapman an
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account of the amount said to be payable for the work done by 
him, and admitted that he received from them supplies to 
tain amount, and that tliey paid so much on time checks given 
by him to his workmen. It next alleged that Chapman was still 
indebted to workmen for wages earned by them for work on the 
grading, for payment.of which they werc pressing, hut he was a 
poor man wholly unable to pay the amounts justly and truly due 
and owing to them. Then, it was claimed that in the account 
given by the contractors to Chapman, he had not been allowed 
full rates for part of the work done, and for other part, no allow- 
ance had been made at all, and a sum was named as the true 
amount due, while it was said the contractors claimed a halance 
as due in their favor. Unsuccessful eiförts to procure asettlement 
were then alleged, with the statcmeut that the contractors had 
no property or means out of which the claim could be realized. 
It was also alleged, that owing to the failure of the contractors 
to pay Chapman, he had been sued by one of his workmen, and 
his plant and outfit sold under legal process, at a great sacrifice. 
Many of the workmen were said to be in poverty and distress, 
but Chapman was unable to pay them on account of the contract
ors’ failure to pay him.
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The letters patent, issued on aand July, 1886, to the Company, 
as the Great North West Central Railway Co., pursuant to 49
Vic. c. ri, were then referred to, and the ayth clause of the 

follows:—“PröYided always, that the 
company hereby incorporated shall be, and remain liable for, 
and shall pay and discharge all debts which were due on or before 
the and of June last past, by the North West Central Railway 
Co., and the Souris and Rocky Mountain Railway Co., or either 
of them, for railway construction, and which have not since been 
paid and discharged, and the said Company hereby incorporated 
in accepting this charter, do, for themselves and their successors,. 
covenant, promise and agree to and with Her Majesty the Queen, 
her heirs and successors, that they will fully pay and discharge 
all such debts, and will cause all just claims for labor, board of 
laborers employed in or about such construction, and building 
materials in respect of such construction, due by contractors, to 
be paid by such contractors.” Applications to the Company to 
pay the debt due Chapman, and neglect and refusal to do so were 
then alleged; also, that the accounts between Chapman and the

charter was set out as
its own
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contractors were long and complicated and could not be settled 
and adjusted without the assistance of thé court. The prayer 
was, that accöunts might be taken of the amount due from the 
contractors to Chapman, of what was due from him to his work- 
men, for payment by the Company and contractors, for costs, 
and further and other relief. The Company demurred for want 
of equity, and for want of parties, neither the workmen nor la- 
l>orers or any of them being made parties. After argument the 
demurrers weré overruled by Mr. Justice Dubuc, and from the 
order then made the Company appealed to the Full Court.

J. H. D. Munson, for defendantsThe Great North West Central 
Railway Co. The information is defective for want of parties, 
the laborers not being parties. It asks for an account of moneys 
due to the laborers; there is no allegation that they are too nu- 
merous to be mdde parties, or that they are without the jurisdiction. 
Chapman’s interests and that of the laborers conflict. Michie v. 
Charles, i Gr. 125 ; Ha frison v. Stewardson, 2 Ha. 530; Holland 
v. Baker, 3 Ha. 68; Adair v. New River Co., 11 Ves. 430; 
Williams v. Salm ond, 2 K. & J. 463. The covenant is with the 
Crown ; the information does not make any case for the Crown, 

does it ask any payment to the Crown. There is no provi
sion in the statutés or charter for payment to sub-contractors, 
only to contractors with the Company. The court will not 
decree specific performance of an agreement to pay money. Fry 
on Specific Performance, p. 434. The information does not State 
that as between the Company and Macdonald and Preston there 
is any debt. This is esséntial. Chapman was a sub-contractor. 
Smith v. Gordon, 30 U. C. C. P. 553.

H. E. Crauford and G. A. Elliott, for the Attorney-General. 
To understand the covenant it is necessary to look at the following 
statutes, 43 Vic. c. 58; 44 Vic. c. 47; 45 Vic. c. 79; 47 Vic. c. 
72; 49 Vic. c. 11; 49 Vic. c. 74. The charter was issued in 1886 
and confirmed by 51 Vic. c. 85. Contractors includes sub-con- 

• tractors. One object is to have the accöunts taken, and it is 
alleged the accöunts are lengthy and complicated ; this is a reason 
for coming to equity. Lord Ranelagh v. Hayes, 1 Vern. 189; 
Re Crozier, 24 Gr. 537. Most ot the cases cited for defend- 
ant were before 15 & 16 Vic. c. 86, ss. 49, 51 ; Clements v. 
Bowes, 1 Dr. 694; Williams v. Saftnond, 2 K. & J. 468; Gene- 
i*l Orders, 35, 36; Rule 4. The fourth paragraph of the bill
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shows the parties are very numerous, and the naturc of the under- 
laking set out in the bill indicates that they must be numerous.

ttled
ayer
the /. H. D. Munson, in reply. Milfordon Pleading, p. 119, shows 

that an information should be as certain and accurate as a bill of 
complaint. The case of Dt Hart v. Stevenson, 1 Q. B. D. 313, 
shows the present English practice. Smith v. Doy/e, 4 Ont. App. 
R. 471; Barker v. Walters, 8 Beav. 92 ; Commi 
of City of London v. Geliatly, 24 W. K. ,059. The cases refer- 
red to in Horseman v. Burke, 4 Man. R.

rork- 
osts, 
want 
r la- 
c the Sewers

the
245, are cases of 

indemnity bonds ; they proceed upon the principle quia timet.
ntral 
rties, 
meys 
) nu- 
tion. 
\ie v. 
Iland

T(ie Act of 1886 was not to come into force until1 after pro- 
clamation, aiid it is not shown any proclamation was made. The 
statute 15 & 16 Vic c. 86, and the general orders cited reläte 
only to cases where matters of property are concerned.

(8/A MarcA, 1890.)

Tavlor, C.J. If this is a suit for specific performance, and it 
looks very like that, it cannot be maintained. That 
equity will not decree specific performance of a covenant, or 
mere agreement to pay money, seems to have been decided as 
long ago as the time of Lord Chancellor King, see note to Hall 
v. Hardy, 3 P. W. 190, and it is recognized law to the present 
day, Fry Spec. Fer.} 434,

43°; a court of
Ii the
own,
rovi-
tors,

.not
Fry 

State 
there 
c tor.

It was sought to fnaintain the information 
the Crown has a right to choose its forum, and

on the ground that 
can sue in any

court. There is no doubt it may do so,, when proceeding in 
questions relating to the property to which the Sovereign is 
entitled in right of the Crown, but no such question 'arises here, 
for by this information the Crown claims nothing. There is 
allegation that the Crown has any beneficial interest in the 
ter whatever.
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The relator baseshis claim to payment by the Company, up 
certain provisions in Acts of Parliament, and on the charter, 
incorporating or connected with the Company. 
incorporated by 43 Vic. c. 58, D., as the Souris and Rocky 
Mountain Railway Co., and that Act was amended by 44 Vic. c. 
47, D., and. 45 Vic. c. 79, D. Tlien, by 47 Vic. c. 72, D., the 

changed to the North West Central Railway Co., and 
section 7 of that Act provided that, “ The existing liabilities of 
the company for work done for the said Company shall be afirst

on
I

It was first

name was
..
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charge 011 the undertaking.” By 49 Vic. c. 74, D., the previous 
Acts were continued in force, and the time for construction of 
the road was extended. Section 3 of that Act provided, that, 
“The Company shall remain liable for all debts due for the con
struction of the railway, and if sucli debts are due to contractors, 
shall cause all just claims for labor, board and building material, 
in respect of such construction, to be paid by such contractors, 
and in tiefault thereof, shall be directly liable to the persons hav- 
ing such claims.” About six weeks after the passing of that Act 
a charter was issued to the Company, as The Great North West 
Central Railway Co., under the provisions of 49 Vic. c. 11, D., 
“An Act authorizing the grant of certain subsidies in land for the 
construction of railways therein mentioned,” and this charter 
was by 51 Vic. c. 85, D., declared to have the same force and 
effect as if it vyere an Act of Parliament. Clause 27 of that 
charter, contains the covenant set out in the i8th paragraph of 
the information, which provides that the Company shall remain 
liable for, and shall pay and discharge all debts due on or before 
znd June, 1886, by the Company under its former names,' and 
not since paid, and by which the Company co ven an ted with Her 
Majesty to pay and discharge all such debts, and cause all just 
claims for labor, board of laborers and building material.wdue 
by contractors, to be paid by such contractors.

Now, under that covenant, the Company are to remain liable 
-for all debts due before a certain date, that is, for the debts men
tioned in the 49 Vic. c. 74, s. 3, debts due for construction of 

0 the railway. The effect of that section 3 seems to be, that if the 
debts are due to contractors, the Company are to see to the 
application of the money by the contractors, and if they do not 
see that the contractors satisfy all the just claims specified, the 
Company is to be directly liable to the claimants. The contract
ors spöken of there must mean contractors with the Company, 
and cannot include sub-contractors The Company were not in 
any way liable to the sub-contractors. The contractors would 
be liable to them, but the Company would be liable only to the 
persons with whom they contracted directly, that is the contract
ors. The foundation of the whole of the statutory liability is 
found in sec. 7 of 47 Vic. c. 72, D., which says, “ The existing 
liabilities of the Company for work done for the said Company 
»hall be a first charge on the undertaking.” For these debts or
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that,
con-
tors,
mal,

liabilities, the Company rernain liable, under 49 Vic. c. 74, s. 7, 
and the covenant in danse 27 of the charter. But, by section.y, 
it is, “ if such debts are due to contractors," that the Company 

to the application of the money, that they are to cause 
all just claims to be paid, and that on default they are to be di- 
rectly liable to the claimants. If nothing is due to the 
ors, the Company is under no obligation to see that the contract
ors pay all just claims, nor do they, in default of such payment, 
ineur any direct liability. Now, this information, nowhere from 
beginning to end, alleges that any sum of money, whatever, is 
due from the Company to the contractors. The only allegations 

that there is money due from the contractors to Chapman, 
and from him to his tvorkmen. U11 less there is money due from 
the Company to the contractors, I cannot see how Chapman 
can have any claim under these statutory provisions, or under 
the covenant, either at laiv or in cqiiity.

4are to see

contract-

Act
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r the 
arter 
and 
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If the.suit can, by any possible amendment, be maintained at 
all, I have no doubt the workmen are necessary parties. Chap
man and they have not a common interest. They have, to the 

of seek ing to hold the Company liable, but not beyond 
that. There is a prayer for an account being taken of what is 
due from Chapman to them, and as to that, their interests are 
adverse.

Her extent

iable

f the

It was argued that the information contains sufficient to show 
that they are 100 numerous to be made parties, but it does noth
ing of the k>nd. It alleges in one place, that Chapman hired a 
large nurnber of men, and in another, that many of his workmen 
and laborers are in poverty and distress, that is all. The ordin- 
ary rule of pleading is, that all persons interested must be parties, 
and where they are not, the record must disclose a sufficient 
son for departure from the settled rules, Michie v. Charles, 1 Gr. 
125. Or, as V.C. Wigram stated it in Holland v. Baker, 3 Ha. 
76, the plaintiff must State distinctly and particularly what the 
case is upon which he relies as a ground for deviating from the 
general rule of the court. In that case, the statement that a 
deed, besides being executed by three of the defendants, had 
been so, “ also by divers other persons, top numerous (being fprty 
in number, or thereabouts) to be made parties individually to 
this suit; and in case they were individually made parties to this 
suit, the same could not be effeetually prosecuted," was said by
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th6 learned judge to be, “ far too meagre to satisfy the court.M 
I(i the case of Wilson v. Stanhope, 2 Coll. 629, will be found 
allegations Xvhich saved a bill from a demurrer for want of parties, 
although even there, V.G. Knight Bruce said, there might pos- 
sibly be cases in which that allegation as to the number of share- 
holders would be tpo vague and loose. At all events, the court 
only dispenses w-ith the presence of parties interested where there 
is some representation of their interest by parties to the record. 
Here there is absolutely no representation of the workmen's 
interest at all. Gen. Orders 35 & 36, rule 4, referred to in the 
argument, have no application. They apply to suits for carrying 
out the trusts under settlements or wills, and in each of them 
provision is made for there being before the court, some of the 
parties interested.

In my opinion, the order moved against, should be reversed 
with costs, and both demurrers allowed with costs.

Killam, J.—I agree in the conclusions of the learned Chief 
Justice.

Upon thé argument before us, counsel for the informant was, 
apparently, unable to point out any definite principle as the basis 
of the information. He relied merely on a vague general con- 
tention that relief could be obtained in no other way. But this 
idea arises from the evidently existing circumstance that the 
information is filed in the interest of the sub-contractor and 
workmen and from the framer and the counsel directing their 
attention wholly to obtaining payment for them of their alleged 
claims. The suit is distinctly one for specific performance of the 
special provision in the instrument of incorporation of the defend- 
ant Company, on which the relator and the informant rely. That 
the alleged obligation arises in that way does not apJJöar to place 
it in any different position, which warrants this suit\from one 
arising under a distinct and separate covenant or agreement to 
pay money to a third party. If such covenant or agreement 
were, by way of indemnity, against a liability of the covenantee 
or promisee, a bill might be supported upon the authorities to 
which I had occasion to refer in Horsman v. Burke, 4 Man. R. 
245, as a bill quia timet. But, otherwise, I can find no authority 
for enforcing specific performance of the covenant for the mere 
payment of money. I know of no authority warranting the 
opinion that the Crown has any better title than any other cov
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enantee, to prefer such a suit. Even if an information or bill in 
equity could be filed in respect of a claim for damages for breach 
of covenant, whetber by prerogativt; of the Crown or undtir 49 t 
Vic. c. 14, s. 9, M., tliis is not such, for the prayer is for 
of moneys due the relator and his workmen and payment to them, 
not for payment to the Crown, or to those parties as beneficially 
in teres ted in the covenant, of damages for the non-performance.

But the importan t question is one of the construction of the 
provision referred to. It appears to me that it can only be pro- 
perly understood by a consideration of the enactments relating 
to the old Compåny, and that authorizing the formation of the 
present one. By the Act 47 Vic. c. 72, D., cfianging the 
of the old Company, “The existing liabilities of the old Com- ‘ 
pany for work done for the said Company shall be a first charge 
on the undertaking.” Then came the Act 49 Vic. c. 74, D., 
continuing in force the previous Acts and extending the time for ' 
the construction of the railway. This was subject to a condition 
which was, apparently, not performed, so that the charter lapsed.
1 he provisions of that Act consequently never became operative, 
but form an importan t part of the legislative history of the under
taking, in the liglit of which the liability of the present Company 
must be judged. By the third section, “The Company shall 
reniain liable for all debts due for the construction of the railway, 
and, if such debts are due to contractors, shall cause all just 
claims for labor, board and building material in respect of such 
construction, to be paid by such contractors, and, in default 
thereof, shall be directly liable to the persons having such claims.”

It would be un reason able to suppose that it
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was in ten ded by 
this enactment to increase the amount of the liabilities of the 
Company. It was to “ remain ” liable for debts, that is, evid- 
ently, for its own debts, and to the extent of those debts it 
to see to the application of the moneys by contractors to whom 
they were owing.
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At the same session of parliament, evidently to provide for the 
eventof failureof the old Company to fulfill the condition refer
red to, authority was by the Act 46 Vic. c. 11, s. 5, D., given to 
the Governor General-in-Council to grant a charter incorporating 
a company to carry out the same undertaking. That section 
contained the proviso “ that in the event of a company being 
incorporated it shall be provided in the charter that such
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pany shall be subject to all the present legal obligations of the 
North West Central Railway Company, in relation to the said 
railway.” It was under that enactment that the present defend- 
ånt Company was incorporated and the provision in the form of 
a covenant, set out in the bill, inserted in the letters patent of 
the Corporation. Here again, the statute contemplated only an 
obligation of the new Company for the liabilities of the old one, 
and so ran the first part of the covenant. Then, having reference 
to the former legislation, and the section rcquiring the provision 
in the charter, I cannot interpret the latter portion of the 
nant as intended to increase the aggregate of liability. Evidently 
the new Company was to perform the obligation impqsed upon 
the old one by 49 Vic. c. 74, s. 3, and to see that the moneys 
owing to contractors with the old Company, was paid to those 
having claim| for labor, &c., upon those contractors, but neither 
to pay more than the old Company had been liable for, nor, in 
applying the money, to look beyond th<^p to whom the contract
ors with the old\Company were liable.

Then, even i/ such a suit could be maintained by the Crown, 
the information is defective in not showing that there were debts 
owing by the old Company to such contractors.

I agree also, that, if the defendant Company was liable to see 
to the paymejit of the claims of others than those to whom the 
old Company was liable, those others should be parties to the 
cause.
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FESTING v. HUNT.

(In Appeal.)

Repudiation of contract.—Rescision.—Quantum merui(.
PJaintiff agreed to serve defendant for five years, and defendant agreed at 

the end of that period to convey to him 240 acres, 50 of which he would break 
in the preceding summer. Pending the term the defendant intimated that he 
would only convey 160 acres all unbroken.
Held.—That plaintiff was entitled to treat this as a repudiation of the con

tract, and to sue upon quantwn meruit for work and labor.

The plaintiff brought his action on, a contract of 
hiring and on the conimon counts for work and labor. At the 
the trial before Mr. Justice Killam and a jury both the plaintiff 
and defendant were examined as witnesses.iwn,

ebts They both stated 
that there was a contract of hiring for five years/ but they 
differed as to the terms of the contract. The plailvtiff 
that as consideration for his working five years for the defendant 
as a farm laborer, the latter had agreed to give him, at the end 
of that period, 240 acres of land, and in the fourjh summer to 
break fifty acres on the land. The defendant stated that he 
meant only to give him 160 acres of land, and that he was not 
to do any breaking.

see
the

ithe y i

nur-

The plaintiff went into the defendant's service about tgth 
October, 1886, and worked until the aotli or 221KI June, 1889. 
The difliculty arose between them some time in the spring of 
1889. They then discussed for the first time, since the agree- 
ment wäs entered into, the terms of il, each one holding 
to his contention. The plaintiff seeing that the defendant 
refused to perform his part of the contract, as he the plaintiff 
understood it, treated the contract as rescinded, quitted the 
defendant’s work and brought this action. The defendant 
tended that he never refused to perform his part of the agree- 
ment and was ready and willing to perform it, as he understood 
it, and that the plaintiff could not sue him until he completed 
his term of service.
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The points to be determined were, what wcré the real terms of 
the agreement, and supposing the contention of the plaintifl* to 
be the correct one, whether he could treat the conträet as 
rescinded and be entitled to reeover for the vallie of his services. 
The evidence did not much preponderate one way or the 
other; the plaintiff, however, was somewhat corroborated in one 
particular by David Salter, who Said the defendant admitted to 
him that he was to do some breaking, not during the 
the suminer of 1889 as claimed by the plaintiff, but only the 
following summer. The jury found the terms to be as con- 
tended by the plaintiff. They found that the quaiitity of land 
to be given by the defendant for the plaintiff’s five years work 
was 240 aeres; that the defendant had agreed to do-^o 
breaking, that the defendant had refused to dojany breaking ; 
that the platntjjf ’s services for the lime he worked for 
the defendant were worth $15 a month. But the Wrned judge, 
Holding that this did not entitle the plaintiff to leave tne defen- 
dant’s service, and that his duty was to complete his timeand then 

for the value of his servjees, entered a verdict for tl^e defen
dant, reserving leave to dhe plaintiff to iriove to have a verdict 
entered in his favor. f

The plaintiff moved in pursuance of the leave.
V. A. Robertson, for plaintiff. The ground 011 which a ser- 

vant unlawfully discharged may reeover is, that the master has 
refused to perform his part of the agreement. Smith on Master 
and Sentant, 196. The servant is not bound to wait the expira- 
tion of his term. Withcrs v. Reynolds, 2 B. & Ad. 882 ; Robson 
v. Drummond, 2 B. & Ad. 303; Franklins. Miller, 4 A. & E. 
599; Freeth v. Burr, L. R. 9 C. P. 213; Mersey Steel Co. v. 
Navlor, 9 Q. B. D. 648, 9 App. Ca. 434; Midland Ry. Co. v. 
Ontario Rotting Mitts Co., 2 Ont. R. 1. The plaintiff 
entitled to treat the contract as abandoned by defendant, and 
could sue immediately for quantum meruit. Planches. Colborne, 
8 Bing. 14. Where part of the consideration is executed at the 
time the covenants are made, the residue of the covenantsare 
independent covenants. Coatswoith v. City of Toronto, 10 U. 
C. C. P., 73, Was the performance by the plaintiff of his con
tract to work, the consideration for the agreement to convey the 
farm, or was the promise to work, the consideration? One 
count in the declaration sets out the agreement to work as the
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consideration. Co Ilen v. Nicker son, 10 U. C. C. P., 549. 
Defendant was to board and clothe plaintiff, suppose he had 
refused to do so, would plaintiff have been bound to go on 
serving.

Hon. J. Martin, Attorney-General, for defendant. The 
promises made by the parties were mutual promises.
Powell, 2 Smith L. C. 17. Where a special contract is entered 
into there must be the consent of both parties to its rescision. 
The refusal of one partvTo carry out the agreement is an offer 
to rescind ; the other party may act upon tliat, or he can go ori to 
perform the agreement and sue. There 
out the contract, but a dispute as to the terms of it. 
v. Miller, 4 A. & E. 606 ; Jonassohn v. Young, 4 B. & S. 296, 
Morgan v. Baw, L. R, 10 C. P. 24; Ehrenspergerv. Anderson, 
3 ^x* *58 > Freeth v. Bnrr, L. R. 9. C. P. 213; Benjamin on 
Sates, 550. A mere assertion tliat a party will not perform a 
contract is not sufficient. Riptey v. McClure, 4 Ex. 345. If 
independent promises then plaintiff must show he has performed 
his contract,.
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Dubuc, JY—The question of faet having been fuily determined 
by the judg^ we having only to deal with the question of law.

dant refusing to perform his part of the agree
ment, or, as t hi time had not yet come for him to do so, on his 
declaring thayiie would not perform it, was the plaintiff justified 
in treating thesaid agreement as rescinded, and quitting the defen- 
dant’s service, so as to be entitled to sue at once for the value of 
his services ?

On the d

: E.
It is a well settled doctrine that in contracts between employer 

and workman, if the employer incapacitates h i insel f from
». v.
'. v.

forming his part of the agreement the other party is not bound 
to fulfil his whole part of the agreement before he 
Planche v. Colborne, 3 Bi 11g. N. C. 355.

and can recover. 
The same principle

is adopted when one of the contracting parties refuses 
form his part of the agreement. Withers v. Reynolds, 2 B- & 

In this last case the plaintiff had undertaken to sup- 
ply the defendant with straw at a specified price per load, to be 
delivered at the rate of three loads in a fortnight, nothing 
said as to the time of payment, and it 
term or condition of the contract that each load sbould, if

the to per-
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required, be paid for on delivery. The defendant after paying 
for some logds, wanted to retain the price of one load, keeping 
one payment in arrear. It was held that on the defendant refus- 
ing to pay as impliedly agreed, the plaintifif was not bound to 
supply any more straw after such refusal. Patterson, J., said in 
that case, “If the plaintifif had merely failed "to jijfty for any par- 
ticular load, that of itself, might not have beerr-läu excusQ,to the 
defendant for delivering no more straw, but the plaintiff^fiere * 
expressiy refuses to pay for the loads as delivered, the defendant 
therefore, is not liable for the ceasing to perform his part of the 
contract,"

The above is quoted approvingly by Culeridge, C. J., in
And in that sameFreeth v. Burr, I,. R. 9 C. P. 214. 

case Kealingy J., said ; “ It is not a mere refusal or omission
of one of the contracting parties to dosomething which he ought 
to do that will justi fy the other in repudiating the contract, but 
there must be an absolute refusal to perform his part of the con
tract."

j

The same doctrine was held in Mersey Steel & Iron Co. v. 
Naylor, 9 Q B. D. 648, by Bowen, L. J., who said: “A fallacy 
may possibly lurk in the use of the word ‘ rescision.’ It is per- 
fectly true that a contract, as it is made by thejoint will of two 
parties, can only be rescinded by the joint will of the two parties, 
but we are dealing here not with the rightof one party to rescind 
the contract, but with his right totreat a repudiation of the con
tract by the other party as a complete renunciation of it. * ’

We find in Cutter v. Powell, SmitlVs L.C., Vol 2, p. 21, the 
.principle laid down in the following words : “It is further 
submitted that it is an invariably true proposition, that where- 
ever one of the parties to a special contract not under seal has 
in an unqualified man ner refused to perform his side of the con
tract, or has disabled himself from per form ing it by his own act, 
the other party has thereupon a right to elect to rescind it, and 
may, in doing so, immediately sue on a quantum meruit, for any 
portion thereof which he had done under it previously to the 
réscision."

In the present ca:e the defendant had absolutely refused to 
perform his part of the contract as understood by the plaintifif, 
and as found by the jury to be the true contract.

!
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The plaintiffhad not agreed to work five years for the defen- 
dant for 160 acres of land, nor for whatever wagés he might be 
found entitled to get at the end of such period. He had agreed 
to do five years work for 240 acres of land with 50 acres brokcn. 
When the defendant declared that he would not give him what 

contracted for, but something else not acceptable to him, the 
“I never agreed nor cönsented 

me. I contracted

tying
iping

ld to 
id in

ffiiere * 

>f the

:plaintiff was entitled to say 
to work five years for what you now offer 
to serve you five years for one particular thing as compensation 
for my work,/. e. 240 acres of improved lands ; and now you 
want to give me quite a different thing, viz., 169 acres of nnim- 
proved land. Your repudiation of the true contract in refusing 
to perform your part authorizes me to treat it as rescinded.” 
And under those circumstances I think he was justified in refus
ing to complete the period of five years work for the defendant, 
and should be entitled to recover on a quantum meruit for his 
services.

in

liut

In my opinion the verdict should be set aside, and a verdict 
entered for the plaintiff for the amount of wages found by the 
jury, namely thirty-two months at $15 a month. The appeal 
should be allowed with costs.tllacy 

> per- 
f two Bain, J.—The question involved here is the almost always pra 

tically difficult one of deciding whether the facts of the case bring 
it within the exception to the rule that, when there is a special 
agreement between the parties whicli still remains open and 
perfornjed, neither party can sue on quantum tueruit for any- 
thing he has done under the special agreement; and in coming 
to the conclusion that the case does come within the exception 
to the rule, it is not without hesitation that I differ from the 
learned judge who entered the verdict for the defendant.

i, the

here- 
il has 
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It will not be questioned, that, as it is stäted in the notes^tq 
Cutter v. Powell, 2 Smith’s L. C. 21, “ it is an invariably true 
proposition, that whenever one of the parties to a contract, i.u 
under seal, has in an unqualified man ner, refused to perform his 
side of the contract, or has disabled himself from perform ing it 
by his own act, the other party has thereupon a right to elect to 
rescind it, and may on so doing immediately sue on a quantum 
meruit for any thing he has done under it previously to the re- 
scision.” And in Smith's Master & Servant at p. 196, the 
rule is thus laid down as applicable to cöntracts of hlringand^
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service as well as to all other contracts: “ When one party to a 
contract has absolutely refused to perform something essential 
on his side oi" the contract. the other party is at liberty to rescind 
it and sue for what lie has already done under it upon a quantum 
meruii.” The cases on which these propositions are founded 
are all collected and carefully considered in the very valuable 
notes to Cutter v. Powell, 2 SmitlVs L. C., p. 21.

But it is quite true as the learned Attorney-General urged, 
that before the plaintiff can treat the contract as rescinded and 
sue for a quantum meruit, it must be shown that the defendant 
had, also, expressly or by implication, rescinded it, and the 
difficulty in the case lies in deciding whether the defendant’s re- 
fusal to give the land, or do the breaking, justified the plaintiff 
in concluding that the defendant intended to repudiate and re- 
scind the agreément they had made.

In Ehrensperger v. Anderson, 3 Ex.. 148, Park, B. said : 
“ The contract on the one side must not only not be per formed, 
or neglected to be per formed, but there must be something equi- 
valent to saying, * I rescind this contract,’ a total refusal to 
perform it, or something equivalent to that which would enable 
the plaintiff on his side to say, ‘ If you rescind the contract on 
your part, I will rescind it on mine.’ ”

In Morgan v. Bain, L. R. 10 C. P. 15, Lord Coleridge said : 
“ Rescission must be by both parties. Either both must have in
tended to rescind, or one must have so acted as to justify the 
other in thinking that he intended to rescind.” In Ftjgeth v. 
Burr, L. R. 9 C. P. 208, and in Mersey Steel and Iron Co. v. 
Naylor, 9 Q. B. D. 648 and 9 App. Cas. 434, the true question 
in these cases was said to be “ Whether the acts and conduct of 
the party evinced an intention no longer to be bound by the 
contract.”

Now it cannot be den ied that the defendanfs promise to give 
the plaintiff the 240 acres and to do the breaking was a very 
material part of the contract that was made between them, and 
if, as the jury have found, the plaintiff ’s work was worth to the 
defendant $15 a month over and above his board, lodging apd 
clothing, it is not to be supposed the plaintiff would have made 
the contract had he not been promised the land and the break
ing. It is, of course, very clear that it is not every slight varia
tion in or departure from the terms of a contract that will justify
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the other party in treating it as rescinded, but the defendant’U 
refusal in this case seems to me to have gone to the “ root of 
the matter, ’ to use the expression found in several of the cases, 
and to have departed from and vari ed the contract in such an 
essential and material part, that what would^ave been left, had 
the plaintifif assented, would not have been the original contract 
at all, but another and a diflferent one. In refusing to give the 
land and to do the breaking, and in resisting the plaintifTs 
claim for compensation for the work he haddone, the defendant 
says in effect, <( I have no intention of giving you what I 
promised as the compensation for your five year’s work, but 
still, all the same, you must go on and work for the five years 
ypu promised.” See per Lord Blackburn, Mersey Steel and 
Iron Co. v. Naylor, 9 App. Ca. 434. 
that anyone can legally take such a position, and I think that the 
defendant having, as the jury have found, told the plaintifif that he 
did not intend to give him the compensation for his work that he 
had promised, the plaintifif was justified in treating the contract 
as rescinded, and that he is entitled to recover from the defen
dant what his services were fairly worth fot the time he worked. 
He worked for the defendant for a period of just about 32 
months, and the jury have found that his services per month 
were worth $15. This is more perhaps, than upon the evidence,
I would have been inclined to allow, but it was for the jury to 
fix the amount, and the question having been left to them by the 
learned judge and clearly explained, I suppose if the veldict is

tRe jury
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to be entered for the plaintifif, it must be for the amount 
have found.on

The verdict entered for the defendant should, I think, be set 
aside and a verdict entered for the plaintifif for #480. The 
appeal should be allowed with costs.

Tavlor, C.J., concurred.
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WEST CUMBERLAND IRON & STEEL CO. v. WINNIPEG 
& HUDSON’S BAY RAILWAY CO.

(In Appeal.)

Pledge. —Deposit.—Collateral security. —Multifariousness.

As collateral security for the payment of certain acceptances, the defendants 
deposited with the plaintiffs certain of the defendant’s mortgage bonds; with 
power of sale in case of default. After default and recovery of judgment upon 
the acceptances, plaintiffs filed their bill on behalf of all holders of similar 
bonds for a receiver and for sale of the railway. .

Held, Bain, J.—i. That the legal title in the bonds did not pass to the plain- 
tiffs, but that they were pledgees merely. Their remedy was a sale 
of the bonds; and not a sale of the railway.

I

2. That the bill was multifarious in basing the right to a receiver upon 
plaintiff’s judgment, for in that the other holders had no interest.

Upon appeal,
Held, That having regard to the surrounding circumstances, the plaintiffs 

were not pledgees of the bonds; and that no obligation arose upon them 
until after sale of them by the plaintiffs under their power.

Defendants purchased certain rails from the plaintiffs, giving 
in pavment certain acceptances. It was agreed that, “Ascollat- 

lwiurity for the payment of the said acceptances at maturity 
the (defendants) shall issue and on production of the respective 
bilis of lading shall deposit with the (plaintiffs) or their bankers 
.... bonds of the (defendants) to an amount double 

that of the said acceptances.” Power of sale in case of default 
was given.

Default having been made and the plaintiffs having recovered 
judgment upon the acceptances, this bill was filed^ öm behalf of 
the holders of all similar bonds for a sale of the railway and for 
a receiver.

Defendants demurred for want of equity and multifariousness. 
H. M. Howell, Q. C., and J. Stewart Tupper, Q. C., for the 

demurrer.
J. S. Ewart, Q. C., and C. W. Bradshaw, for the bill.

.
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(3rd February, 1890.)

Bain, J.—The defendants demur to the plaintiffs’ bill fpr want 
of equity and multifariousness. They urge that, under the agree- 
ment set out and on the facts alleged, the plaintiffs are only 
pledgees and not holders of the bonds, and as such are not enti- 
tled to a decree for the sale of the railway or the other relief they • 
ask; that a judgment creditor is not entitled to ask that a receiver 
and manager should be appointed, and that, atall events, the bill 
makes no case for the appointment of one; that if the plaintiffs 
are not bondholders, and if, then, they rely on their being judg
ment creditors for the appointment of a receiyer, the bill is mul- 
tifarious, because they sue as bondholders, as well for themselves 
as for all other holders of these bonds. It is also contended that 
the issue and deposit of these bonds with the plaintiffs was ultra 
vires of the defendants' powers, under their Act of incorporation.

The principal point to decide on the qui» ,ons raised by this 
demurrer is whether the plaintiffs are holders of these bonds, or ' 
merely pledgees of them, as the defendants contend they are.
The bonds were delivered as collateral security for the defendants’ 
acceptances, and there was, therefore, no absolute sale of them.
The plaintiffs have more than

:g
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v
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mere lien on them, and so, they 

must be either mortgagees or pledgees. As was said by Willes, 
J., in delivering the judgment of the Court of Exchequer Cham- 
ber in Halliday v. Holgate, L. R. 3 Ex. 299, “ There are three 
kinds of security; the first, a simple ljen, the second, a mortgage 
passing the property out and out; the llnrd, a security intermed- 
iate between a lien and a mortgage, viz., a pledge.” 
orities shew that the difference between 
personal chattels and a

ng i
at-
ity
ive The auth- 

a pledge or pawn of 
mortgage of them is, that a mortgage 

passes the whole legal in terest and property from the 
gagor to the mortgagee, and possession by the mortgagee is 
essential to create his title, and, generally speaking, is inconsist- 
ent with such a title, while a pledge transfers only a special pro
perty in the thing pledged, the general property continuing in 
the pledgor. The pledgee’s right is not complete until he has 
obtained possession, and his right or special property is to hold 
the pledge as security for the debt or engagement of the pledgor, 
and on default on the day appointed for payment or performance, 
to sell the pledge. Securities for money and negotiable instru
ments may be given in pledge, and the addition, as there is in the
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agreement here, of an express power to sell on default, will not 
change what would have been a pledge into a mortgage. Franklin 
v. Neate, 13 M. & W. 481; Donald v. Suckling, L. R. 1. Q. B.
585-
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A reference to the agreement set out in the bill clearly shews, 
I think, that the contract made in it concerning these bonds was 
one of pledge only and not of mortgage. The contract is, that, 
“ as collateral security for the payment of the said acceptances 
at maturity, the VVinnipeg Co 
the West Cumberland Co. or their bankers, bonds to the amount

shall deposit with

double that of the acceptances,” and that “ if the said accept
ances or any of them shall not be dtily met at maturity, the West 
CiAnberland Co. or their bankers, shall be at liberty to sell such 
mortgage bonds so deposited as aforesaid, to an amount sufficient
to cover the aihount of the dishon ored acceptances, .... 
and on payment of any acceptances at maturity or previously, 
the West Cumberland Co., or their bankers, shall hand over to 
the Winnipeg Co., a proportionate amount in value of the bonds 
so deposited as aforesaid. ’ ’ In this agreement I find no intention 
to transfer the legal title and property ih the bonds from the 
defendants to the plaintiffs, or that the defendants should divest 
themselves of the ownership of the bonds. The words used, 
“ shall deposit with,” are apt words to express the intention to 
pledge, and perhaps, are more commonly used for that purpose 
than any 01 hers; and I do not well see how the intention to 
pledge the bonds could have been more clearly expressed than it 
has been by the terms of the agreement.

The plaintiffs then being pledgees of the bonds, and the gene
rat property in them being still in the defendants, the right, or 
special property of the plaintiffs, is to sell so many of the bonds 
as will be sufficient to cover the amount of the dishon ored 
acceptances. This right is expressly given in the agreement, and 
it is a right they would have had by law without agreement.

A pledgee may apply to a Court of Equity for an order for the 
sale of the goods pledged, but, as was pointed out in Carter v. 
Wake, 4 Ch. D. 605, and in Ex parte Hubbard, 17 Q. B. D. 
690, the position of a pledgee and pledgor in this court, differ 
entirely from those of a mortgagee and mortgager. There being 
no transfer of’the legal title in the pledge from the pledgor to 
the pledgee, there is no necessity for the court to interfere to
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protect or deal with the equitable title which, in the case of a 
mortgage, it still recognises in the mortgagor; and so, when the 
court does interfere, it is only in respectof the legal rights of the 
parties. As we have seen, the legal right of a pledgee is to sell 
the goods pledged on deffault of payment, and the court will assist 

him by directing a sale. In ex parte Hubbard, supra, p. 702, 
Bowen, L.J., said, ** No doubt a pledgee inay, in some 
enforce his charge in a court of equity, but in that case the relief 
which a court of equity will give, would not be in respect of a 
right in equity, but it would be equitable relief in respect of 

legal right.” And in Carter v. Wake, supra, Jessel, M.R., held 
that a pledgee has not the right of foreclosure that a mortgagee 
has, but only the right to have the pledge sold.

But what is asked in this bill is, not a decree for the sale of the 
bonds, but for the sale of the railway and plant on which these 
bonds are alleged to be a first charge and mortgage. If I 
right in holding the plaintiffs to be only pledgees, this is relief 
they cannot be entitled to.

Mr. Ewart argued that in every case of a pledge, the extent of 
the special property that passed to the pledgee depends on the 
special circumstances of the case, and must always be sufficient 
to give the pledgee all the remedies that are necessary for his 
protection. But J find no authority for such a contention, and 

the case of The General Credit år Discount Co. v. Glegg, 22 Ch. 
D. 549, relied on, does not support it, for there the legaP title 
and interest in the shares and stocks had been transferred to the 
defendants, and the case was one of mortgagor and mortgagee.

Then again, if the plaintiffs are only pledgees, it is clear they 
have no equity to ask, as they do, for the appointment of a 
receiver and manager of thexrailway. And if it be urged that 
they are entitled to this relief as judgment and execution credit- 
ors, then the bill would seem to be clearly demurrable for multi- 
fariousness, for two distinct subjects are émbraced in the suit, 
with one of which, as we have seen, the defendants have nothing 
to do. This is not a case of misjoinder of parties, but of uniting 
in one suit, separate and distinct causes of action. If it is only 
as judgment creditors the plaintiffs are entitled to a receiver, this 
is a relief in which they and the other bondholders have not a 

common interest. Glass v. Muns en, u Gr. 77.
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I tliink, therefore, the defendants’ demurrer should be allowed 
both for want of equity and multifariousness.

I have not found it necessary to consider the question of the 
jurisdiction of the court to appoint a receiver and manager of 
dompany like the defendants’, nor, if there is such jurisdiction, 
xvhethcr a case is made in the bill for its exercise; nor have I 
considered the question of the defendants’ power, under their Act 
of Incorporation, to deal with these bonds as they have done.

I alloxv the demurrer with costs.
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Demurrer allowed with costs.

From this judgment the plaintiffs appealed.

1
/. S. Ewart, Q. C., and C. W. Bradshaw, for plaintiff. As 

to multifariousness, it is held that we have no equity at all, and 
yet that we have joined two cases together. Plaintiffs are mort- 
gagees of the bonds or at least pledgees with such special property 
as enables them to enforce the bonds. Jones on Mor t gages, 4 ; 
Holliday v. Holgate, L. R. 3 Ex. 299 ; Glynn v. East India Dock 
Co., 6 Q. B. D. 490; Sew^ll v. Burdick, 10 App. Ca. 74; 
Cavanagh on Money Securities, 327.; Casey v. Cavaroc, 96 U. S. 
477. A11 express power of sale does not interfere with other
remedies. Nelson v. Eaton, 26 N. Y. 410. The power may be 
wider than that which wculd have been implied. Whccler v. 
Newbould, 16 N. Y. 392; Fratice v. Clark, 22 Ch. Div. 833. 
A holder of collateral securities can enforce payment of them. 
Jerome v. McCarter, 94 U. S. 740; Hancock v. Franklin, 114 
Mass. 155; Colebrooke on Collateral Securities, 117, 118, 121, 
124, 144, 154; Attenborough v. Clark, 27 L. J. N. S., Ex. 138; 
Synod v. De Blaquie/e, 27 Gr. 536, 548 ; Wulff v. Jay, L. R. 7 
Q. B. 756. Meaning of collateral, Re Athill, 16 Ch. D. 211. 
Power to “ raise money ” will empower to pay debts, Re Inns 
of Court, L. R. 6 Eq. 82; Re Regenls Canal Co., 3 Ch. D. 43. 
Power to sell includes power to mortgage, Bickford v. Grand 
Junction Ry., 1 Sup. Ct. R. 736; 1 C. L. T. (ed.) 21, 75.

Power to issue bonds for this purpose not taken away by spec
ial power to raise money. Bickford v. Grand [unction, 1 Sup. 
Ct. 732; Re Patent File Co., L. R. 6 Ch. 87, 88; Re Marine, 
L. R. 4 Ex. 601; Re Florence, 10 Ch. D. 530. Plaintiffs enti-
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ved tled to a sale of the railway, Rev. Stat. Can,, c. 109, ss. 101-3; 

Bickjord v. Grand Junction, 1 Sup. Ct. R. 738; Redfield v, 
Wickham, 13 App. Ca. 467 ; Walkcr v. Warc, L. R. 1 Eq! 195 ; 
Witig v. Tottenham, KR. 3 Ch. 740; Winchester v. Midhants, L. 
R. 5 Eq. 17; v. /r/<? of Wight, L. R. 8 Eq. 653; L. R. 5
Ch. 414. Plaintiff entitled to a receiver, Fripp v. Chard Ry., 
11 Hare, 241 ; Arnes v. Trustees, 20 Beav. 332, 350; /V/r v. 
Warwick, Kay, 142 ; Hopkins v. Worcester, L. R. 6 Eq. 437 ; 
Gardner v. London, L. R. 2 Ch. 201.

H. M. ffowell, Q. C., and J. S. Tupper, Q. C., for defendants, 
As to multifariousness, plaintiffs seek to succeed under a judg- 
ment of their own, and they can not in that respect represen t the 
other bondholders. Harrison v. Hogg, 2 Ves. 325 ; Campbell v. 
Mc Kay, 2 My. & Cr. 31; Ward v. Northumberland, 2 Ans. 
469. Pledgee of chattels, cannot use them after default, Stearns 
v. Marsh, 4 Denio, 227. There isnodistinction between “physical 
chattels” and choses in action with reference to the pledgee’s 
rights. France v. C lat k, 22 Ch. D. 833. The rights of 
pledgee of short date negotiable securities differs from those of 
pledgee of long date ones. Also between a pledgee of a vt6te 
and a pledgee of a mortgage, in which the legal estate 
pass to the pledgee. Plaintiffs are pledgees only. Re Hill, 14 
Q. B. D. 386; Donald v. Suckling, L. R. 1 Q. B. 585. The 
presumption is in favor of a pledge, Jones on Chattel Mortgages,
7 > Barron on Chattel Mortgages, 29; j Myers Fed. Dec., p. 49,
§ 64. As to the word “ deposit,” Re Hubbard, 17 Q. B. D. 690; 
Franklin v. Nea te, 13 M. & W. 480. Defendants had power to 
pledge and not to mortgage the bonds, by their charter. Plain- 
tiffs could not foreclose defendant’s right of redemption, Carter 
v. Wake, 4 Ch. D. 605; General Credit v, G le gg, 22 Ch. D. 
552.
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Wheelcr v. Nrwbould has been questioned, see Story on Bail- 
mtnts, g 322 (n.) A railway company cannot make a pro-note. 
Bateman v. Mid- Wales, L. R. i C. P. 499. As a railway may be 
sold under execution, the court will not appoint a receiver. Beto 
v. XVelland Ry., 9 Gr. 455 ; Galt v. Erie, 14 Gr. 499; Ring v. 
Alford, 9 Ont. R. 643. No allegation that Company has any- 
thing that a receiver can take, and so no receiver. Smith v. 
Port Dover Ry., 12 Ont. App. R. 288. Forjthe duties of a
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receiver, Simpson v. Ottawa <5r* P. Ry.f 1 Ch. Ch. R. 126; A mes 
v. Birkenhead, 20 Beav. 332.

J. S. Ewart, Q. C., in reply. All the American cases are in 
our favor; and there is no English case to show that the holder 
of collaterals cannot sue upon t hem.
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(8th March, i8go.)

Killam, J., delivered the judgment of the court. (d)
The whole question in vol ved upon this demurrer appears to 

arise upon the interpretation of the agreement between the two 
companies and to be whether, under that agreement, the bonds 
referred to were to be issued to the plaintiff company so that it 
would be the holder of them and the obligee or promisee in 
respect of them, or were, while in their hands, to be merely 
inchoate instruments which would only come in to full force as 
the bonds of the defendant company upon their sale by the plain- 

' tiff company. Although so much was said in argument of the 
law relating to pledges of personal property and although the 
decision of my learned brother Bain appears to be based upon 
an application of that law, I must say, with all respect, that I am 
unable to consider it at all applicable. It is not a question of 
the property in the pieces of paper on which the instruments are 
written, which would be originally in the Railway Company and 
of which it might make a legal pledge. In the hands of the 
Railway Company there was no other property in respect of them. 
It could be only when issued to another party as obligee/i 
misee in respect thereof, that the instruments could take effect as 
the obligations of the Railway Company or that there could be 
said to be any property in the obligations to be pledged by a 
pledge of the papers containing them.

There is, then, no possibility of treating the transaction as one 
of pledge of the obligations, for, unless the plaintiff company 
became the obligees or promisees so as to possess the legal title 
to the ekoses in action which the instrument purport,ed to repre- 
sent, there was no obligation or ehose in action to be pledged.

I apprehend, however, that it was quite competent for the 
Railway Company, by its officers, to sign and seal such instru
ments and deposit them as security with a party making advances 
to it, upon the terms that such party should not be the holder of
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I them, that they should create no obligation to him, but that his
I only right should be to sell them, as the Railw^y Company
[ ml8ht, and repay himself from the proceeds, he making them,
| thus, the obligations of the Cpmpany to the purchasers. This,
I il aPPears to me, was the very transaction to which the parties
j sought to bind themselves by the agreement set out in the bill.

By the 3rd clause of that agreement, it is provided that, “ As 
coliateral security for the payment of the said acceptances af 
maturity, the Winnipeg Company shall issue and, on production 
of the respective bilis of lading, shall deposit with the West 
Cumberland Company, or their bankers, Llp^-ds, Barnetts & 
Bosanquets Banking Company, Limited, C/Lore Row, Bir
mingham, bonds of the Winnipeg Company, 
double that of the said acceptances.”

At first sight the word “ issue ” seems to imply the complete 
execution and delivery df the instruments to the plaintiff Com
pany, so as to make them the holders of the obligations thereby 
represented, but I think that the word may be considered to be 
used in a somewhat less proper sense to signify the preparation, 
signing and sealing of the documents, and the placing of them 
absolutely out of the possession and control of the Railway 
Company. The word is similarly used by Brett, L.J., in 
Baxendale v. Bennet, 3 Q. B. D. 525, in speaking of a blank ' 
acceptance handed to a party to be filled up and negotiated. In 
fart, the “issue” ttiere was less complete as it was without con- 
sideration, and could be recalled at any ti me before use of the
bin. , ^

The word used in this agreement to specify the tftffismission to 
the plaintiff Company is “deposit.” The instruments were to 
be “deposited ” with that Company or its bankers. This is not 
an apt word tb denote ipcompletion of the execution by delivery.
It appears rather to indicate the physical transfer of the pieces of 
paper unaccompanied by the mental intention involved in the 
word “ deliver ” when technically used. I agree with the view 
of my brother Bain that the word would be properly applied to 
a transaction of pledge, rather than to one of mortgage, which is 
what the plaintifTs bill really assumes this to have been. In fact, 
it represents a bailment rather than a transfer of property or 
creation of an obligation, though often of another kind than the 
naked bailment known as icpesitum.
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Looking at the other portions of the agreerpfent and the cir- 
cumstances, it appears more clear that this is the proper view of 
the intentioh of the parties. As is usual with such undertakings, 
it is evident that the intention was to obtain the necessary funds 
by disposing of or “floating” bonds or obligations payable at 
long dates, with interest payable in the interval half yearly. The 
rails referred to iii this agreement were purcl,iased on one year’s 
credit, probably because it was expected that that period would 

. be necessary for the completion of these financial arrangements. 
No interest was payable upon thisdebt until the expiration of the 
year, but the bonds deposited bore interest payable half yearly. 
The bonds were for double the ainount of the debt and bore 

interest at the rate of six per cent. per annum, while the debt 
‘"nbore interest at the same rate. Upon default in payment of the 

\onds or interest, the bond holders had under the Act 40 Vic. c. 
597*S>isfc->D., the right to register thpm in their own names, 
whereupon tiiey became entitled to “the same rights, privileges 
and qualificadons for directors, and for voting at general 
ings as wouldYe attached to them as shäréholders if they had 

fully paid up shams of the Company to a corresponding amount.” 
Thus, if the con^ention of the plaintifT be correct, it had the 
right on default of payment of the first instalment of interest to 
the position of a holder of shares to double the amount of its 
debt, when, perhaps, the bonds would realize upon a sale much 
more than the debt. It may be that a court of equity would 
restrain it from so acting until its own debt should mature, but, 

so, there would, after twelve months, be that position ot 
affairs. It may be said that the Railway Company could dispose 
of the bonds, if worth so much, but it is difficult to tell how 
embarrassing it might be under some circumstances to liave these 
powers exercised to this extern even temporarily.

Then, thé terms show that the parties contemplated an early 
return of the instruments to the Railway Company, either 
together or in proportion to payments. This 
sistent with an arrangement by which they were not to be 
pletely delivered as the obligations of the Company than with 
that for which the plaintifT now contends.

A reason for the form which the transaction appears to have 
been given, may be suggested by the circumstance that the statute 
46 Vic. c. 59, s. 13, as amended by 47 Vic. c. 70, s. 3, D., in

396 VOL. VI. 1890. '

its terms 
purpose ( 
It may b< 
the iron < 
the work 
be handt 
making t 
to the vei 
payment 
led the p; 
rails were 
pany for 
with the ] 
such secu:

It is tri 
and trans 
ti me beiir 
gagee pro 
there mus 
merchant 
we have n 
contract t 
pietion of 
Company

Under 1 
position o 
v. Clegg, 2 
Mining C< 
had been 1 

and in the 
had becoir 
tion is wht 
ment. W 
reference t 
of the effec 
the “ depo 

I am, th 
rer should

X

seems more con-
com-



.. Vi. 1890. WEST CUMBERI.AND V. WIMNIPEG & H. B. RY. 397
cir- its terms authorized a sale or pledge of the bonds only “ for the 

purpose of raising money for the prosecution of the undertaking.” 
It may be that, as claimed, a purchase for a price in money of 
the iron or Steel rails absolutely necessary for the construction of 
the work, would corne within the Act, and that the bonds could 
be handed over directly in payment without the necessity of 
making two transactions of one, by a sale of the bonds for money 
to the vendors of the rails and the application of the money in 
payment for the rails, but the wording of the statute may have 
led the parties into an arrangement by which the vendors ol the 
rails were made the attorneys irrevocable of tlje Railway C0111- 
pany for sale of its bonds 011 default in payment for the rails, 
with .the protection given by the eovenants against the issue of 
such securities to more than a certain amount.
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It is true that these bonds are, by the slatute, made assignable 
and transferable by delivery so as to vest in the holder for the 
tirne being, a right of action upon them and to make him a mort- 
gagee pro tanto of the Company’s assets. It may not follow that 
there must attach to them all the incidents ascribed by the law 
merchant to- negotiable bilis of exchange. However this may be, 
we have now to consider only the construction of thé written 
contract between the parties, and whether it provided for 
pletion of these instruments
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the obligations of the Railway 
CojTipany in the hands of the plaintiff Company.

Under that agreement I cannot find the plaintiff to be in the 
position of the plaintiff in The General Crejtil &- Discount Co. 
v- Clegg, 22 Ch. D. 54g, or the petitioner in In re Olathe Silver 
Mining Co., 27 Ch. D. 278. In the former case the debentures 
had been transferred into the names of trustees for the plaintiff, 
and in the latter the report distinctly States that the petitioner 
had become the holder of the debentures. Here, the very ques- 
tion is whether the ■plaintiff became such holder under the agree- 
ment. While the bill alleged that it did, it does so by such 
reference to the agreement as^to amount merely to an allegation 
of the effect of the agreement.' It is clear that no delivery other. 
the “ deposit ” according to the agreement is asserted.
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I am, therefore, of opinion that the order allowing the demur- 
rer should be affirmed with costs.ave
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RE R. A., AN ATTORNEY.

Attorney.—Rule to answer charges.—Indictable offence.

A rule will not be granted to compel an attorney to answer charges if they 
nrny be madethe subject of an indictment.

Thé Law Society obtained a rule ni si calling upon, the attorney 
to show causc why a rule should not issue reqtiiring him to answer 
the matters contained in certain affidavits and papers filed. In 
answer to that rule, no affidavit was filed, but the objection was 
taken, that the court would not require an attorney to answer 
the matter ofan affidavit where the charge made was of an indict
able offence.

J. S. Ewart, Q. C., for the attorney. The charge is one of 
compounding a felony. A rule will not go calling upon. an 
attorney to answer criminal charges. He is not bbund to crim- 
inate himself. Stepliens v. Hill, 10 M. & W. 28. The court 
may issue a rule to strike o IT. ÄrchboltVsPr., 147 ; Re Attorney, 
.30 L T., 243.

H. M. Howell, Q.C., for The Law Society of Manitöba, 
referred to Re Hill, L. R. 3 Q. B. 545; Cordery on Solicitors, 
141. The re is no indictable offence charged here. As to what 
must be proved on an indictment for compounding a felony see 
Archbold' s Criminal Pleading, 896. The act charged here was 
one contrary to public policy, and one which rendered the attor 
ney tinfit to belong to the Society. The court will act, though 
the offence is an indictable one. Re Blake, 3 E. & E. 34 ; 
Re Boultbee, 6 Man. R. 19. The court may act on mere sus- 
picion. Re Sparkes, 17 C. B. N. S. 727; Rex v. Southerton, 6 
Kast, 142.

I

vi

II

m 1

111

ii

V

1

(/s/ Marek, 1890.)

Tavlor, C.J.—O11 an examination of the affidavits and papers 
it does seem to me that the charge made in them is one of having 
taken money to stifle a prosecution fpr felony, in other words, of 
compounding a felony. There can, i think, be no doubt, that 
the charge might be the foundation of a criminal indictment.
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But it is said that, even if so, the court will grant svch a rule 

as is asked here. The authority relied on for this is Avon, 17 
Sol. Jour. Q. B. 26g. These reports are not in the library, but 
the case is referred to in Cordery on SulicUors., p. i4r. Itisthere 
satd, “ It was at one time held, that though the court would strike 
a solicitor off the roll. it would not compel him to answer matters 
in an affidavit allegations amounting to an indictable offence, 
on the ground that no one should be compelled to criminate 
himself or incur a contempt, but recently the court refused to 
recognize the distinclion, and ordered the solicitor to answer the 
matters, leaving him to plead privilege by way of evading the 
contempt. ’ For this the Anon case is cited as the authority. • 
l he case stands alone, and it is singular that it should not have 
found its way into the regular reports if intended 
long series of dccisions to the contrary.
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In Short v. Prati, 1 Bing. 102, there was a rule calling 
attorneys to shew cause why they should not deliver up certain 
papers, explain certain accounts and answer the matters contained 
m the affidavit, but the court thought, that as a cliarge had been 
brought forward, clearly amounting to an indictable offence, they 
could not interfere or call on the attorneys to make an affidavit 
in which they might be compelled to criminate themselves. In 
te Knight åt* Hall, r Bing. 142, a rule had issued calling 
attorney to show cause why he should not pay over certain mon- 
eys, but 011 cause be ing slieivn, and it appearing that the affidavit 

which the rule had been granted contained a charge of con- 
spiracy against the attorney, the court said, if that part of the 
affidavit had been read last term, they would not have granted
the rule, and it was discharged witli costs. In re _____ , 5 B.
& Ad. 1088, 011 a motion for a rule to strike an attorney off the 
roll, Dempan, C.J., said, “The facts stated amount to an indict- 

more satisfactorv that the case shouldigo 
to trial ? I have known applicatiops of this kind after conviction 
upou charges involving professional mlsconduct; but we should 
he cautious of putting parties in a situation wliere by answering, 
tliey might furnish a case against themselves nn an indictment to 
be afterwards preferred. On an application calling upon an 
attorney to answer the matters of an affidavit, it is not usual to 
grant the rule if an indictable offence is charged.'' ^he solicitor 
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application, the rule was refysed. Stephens v. Hill, 10 M. & W. 
28 ; 1 Dow,l. N. S. 669, is a case in which the court drew the 
distinction between a rule calling upon an attorney to answer the 
matters of an affidavit, and a rule to strike off the roll. Lord 
Abinger, C.B., after saying that he never understood that an 
attorney rnight nöt be struck off the roll for misconduct, merely 
because the offence imputed to him was of such a nature that he 
rnight be indicted, proceeded, “ If, indeed, he were called on to 
answer the matter of an affidavit, he would, by not complying, 
be guilty of a contempt for which he rnight be punished by 
attachment, and if the offence imputed to him were of an indict- 
able nature, it would be most unjust to compel him to do so; for 
which reason a rule to answer the matters of an affidavit is never 
granted in such a case, but only a rule to strike him off the-roll, 
which gives Éim a full opportunity of clearing himself from the 
imputation, if he can, while on the other hand, it does not com
pel him to criminate himself.” This case was followed in Re 
Attorney, 12 W. R. 311.

The Court of Queen’s Bench in Ontario seems to have held in 
Re Paterson v. Miller, 1 U C.Q.B. 256, that the court will not deal 
summarily with an attorney, where the matter complained of is 
one for which he rnight be indicted, and as pointed out by Lord 
Abinger in Stephens v. Hill, the language of Lord Den man unless 
looked at with attention, rnight be thought to go as far, but that 
learned judge said, he had known such applications after convic- 
tion. Besides Stephens v. Hill, such cases as Re B lake, 3 E. & 
E. 34; Re Hill, L. R. 3 Q. B. 543, shew that even where the 
charge is of an indictable offence, a motion to strike off the roll 
will be entertained, though perhaps, where the offence has not 
reference to professional conduct, only after conviction. Ex 
parte Brounsall, 2 Cowp. 829, and see Re King, 8 Q. B. 129.

Here, I am asked to' make absolute the rule calling on the 
attorney to answer matters, which, it seems to me, roay be made 
the subject of än indictment, and the weight of authority is 
decidedly against granting such a rule, I therefore discharge the 
rule ni si, but I do so without costs.
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ROWAND v. THE RAILWAY COMMISSIONER.

(In Equity.)

Interlocutory injunction. —Evidence. —.Affidavit. —Employment of 
arbitrator by party.

Although for the purposes of an interlocutory injunction there is not required 
to be the clear evidence necessary to support the case at the hearing, yet there 
must be some evidence.

The railway commissioner being desirous of expropriating lands of the plain- 
tiff, arbitrators were appointed, C. (one of them) being appointed by the other 
two. Contemporaneously with the progress of the arbitration, C. was engaged 
in auditing certain municipal books at the request of the municipal commis
sioner. For this work he was paid by the municipal commissioner, who 
intended to reimburse himself out of the legislative grönt to the municipality. 
The railway commissioner was a Minister of the Crown. The municipal 
commissioner was a Corporation sole, and also a Minister of the Crown. The 
moneys he disbursed were those of the municipalities and not those of the 
Crown. The two arbitrators who made the award, (one of them being C.,) 
swore that they were not influenced by C’s. employment.

Held, That it did not appear that C. might have been biassed or affected in 
any degree by his employment; and that an interlocutory injunction 
restraining the taxation of costs under the award should not be granted.

An affidavit alleging_“ That the facts stated in the bill of complaint herein, 
are true in substance and in fact and to the best of my knowledge and belief,” 
is wholly ipsufficient to form the ground of an interlocutory injunction.

This was an Application to continue an injunction restraining 
the railway commissioner of Manitoba from proceeding upon 
an award respecting the compensation to bé paid by him for cer
tain lands of the plaintiff taken for, or injuriously affected by 
certain railway works.

The objections to the award were based upon charges of mis- 
conduct of two of the arbitrators, and corrupt inducement offered 
them by the railway commissioner, and of their incapacity to act 
as arbitrators in consequence of their being in receipt of moneys 
from the Provincial Government and being otherwise under the 
control and influence of the Government.
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The railway commissioner offered the plaintiff $200 as compen- 
sation, naming the defendant Ross as an arbi trätor if the offer 
should be refused. The plaintiff refused the offer, naming the 
late Hon.. John Norquay as an arbi trätor. The two thus 
appointed nominated the defendant Conklin as third arbitrator. 
Mr Norquay having died, the plaintiff appointed Gilbert 

Ev kl nre *vas t hen taken by these three 
arbitrators, Ross, Conklin and McMicken, but they failed to 
agree upon the ajnount to be awarded. Ross and Conklin how- 
ever, agreed upon $200 as proper compensation and made and 
signed an award to that efifect, which McMicken refused to sign.

The railway commissioner took up the award, paying the fees 
charged by Ross and Conklin, but not those of McMicken..

The fees pa^d were charged to have been exorbitant and greatly 
in excess of those which should have been paid.

The chaiges against the arbitrators made in the bill, might be 
thus summarized :

1. Consultations between Röss and Conklin apart from 
McMicken, and the fixing by them of the amount of their award 
in the absence of the third arbitrator.

2. The fixing by Ross and Conklin of the amount of their fees 
without ^nsultation with McMicken, and their use towards him 
of threats that he would be deprived of his fees if he did not 
sign, in order to induce him to concur in their award.

3. Promises of the railway commissioner to Ross and Conklin 
to pay their exorbitant fees for an award in his favor and contrary 
to their judgment.

4. Consultations between Ross and Conklin and a servant of 
the railway commissioner respecting the amount to be awarded 
and the arrangement of details.

5. That Ross and Conklin, during the taking of the evidence, 

and prior to and at the time of the making of the award, “ had 
been continually, and were then, receiving large sums of money 
from the said railway commissioner and Government of the Pro- 
vince of N$.anitoba, on various pretexts, for services rendered, 
unknown to the plaintiff, and wére under the influence of said 
Government, and the railway commissioner in particular, and 
were influenced by such transactions in making their award, and 
were not, in consequence, and could not be impartial judges of
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the matter referred to them,” and that Ross and Conklin falsely 
and fraudulently concealed these circumstances from the plaintiff.

6. That the award was due to the undue influence of the Gov
ernment and the railway commissioner over these two arbitrators, 
and by fraudulent promises made to them by the railway 
missioner.

JV. H. Culver, Q. C., and T. S. Kennedy, Q. C., for plaintiff, 
referred to 51 Vic. c. 5, ss. 4, 5, 25 ; 51 Vic. c. 6, ss. 12, 23; 
44 Vic. c. 27, ss. 20, 32. There was no provision in the statute 
as to the disqualification of the third arbitrator. Russell on 
Awards, 213 ; Cotimee v. C. P. R., 16 Ont. R. 639, 646. As 
to the consultation between two arbitrators apart from the third, 
Beck v. Jackson, 1 C. B. N. S. 695 ; Wright v. Graham, 3 Ex. 
I3I ) Little v. Newton, 2 M. & G. 358. As to interference by 
Court of Chancery, Beddow v. Beddow, 9 Ch. D. 91; Malmes- 
bury Ry. Co. v. Budd, 2 Ch. D. 113. As to the position of the 
arbitrators. Reg. v. Brown, 16 Ont. R. 41; Reg. v. Klemp, 10 
Ont. R. 154. Conklin was valuator for the Government and the 
railway commissioner’s agent suggested his name without disclos- 
ing that fact. Hickman v. Lawson, 8 Gr. 386.

J. D. Cameron and T. G. Mathers, for the Railway Commis
sioner and Attorney-General.

The original material on which the motion was based was 
insufficient as not swearing to facts, but only generally that the 
allegations in the bill were true in substance and in fact to the 
best of the knowledge and belief of deponent. Kerr on Injunc-
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t of bill not sufficient to support an injunction. The railway 
missioner acting as a minister of the Crown in his official capa- 
city is not amenable to the process of this court. The land is 
vested in the Crown. The bill substantially asks relief aga in st 
the Crown. Stoty on Pleading, § 62. Plaintiff’s remedy, if 
any, is by petition of right. Mitfotdon Pleading, 31; Hovenden 
v. Annesley, 2 Sch. & Lef. 617. The bill did nu t contain any 
allegation of any relation between the Government of Manitoba 
and the railway commissioner. Attorney-General v. Boulton, 
20 Gr. 404. The plaintiff is not entitled to an interlocu.tory 
injunction, because no irrepaiablc ^ainagv.
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Prospect of injury not sufficient. Haines v. Taylor, 10 Beav. 
75 > Pattisson v. Gtlford, L. R. 18 Eq. 259; Mogul Steamship 
Co. v. Mc Gregor, 15 Q. B. D. 476. Plaintiff could plead at 
law the matters set up in the bi 11. Morrison v. McLean, 7 Gr. 
167; Anderson v. Latnb, 21 W. R. 764; Ochsenbein v. Papelier, 
L. R. 8 Ch. 695. Where what is involved is merely a question 
of money payment, an interlocutory injunction is only granted 
on terms o! payment in to court. Shaw v. Earl of Jersey, 4 C 
P- D- 359 > Gar rett v. Sa/isbury and Dorset Junction Ry. Co., 
L. R. 2 Eq. 358. PlaintifHs position not changed by taxation of 
costs, as costs of arbitration only made a debt by Railway Acts.

(12/h April, 1890.)

Killam, J.—The motion in the first place was based upon the 
affidavit of tlje plaintiff’s solicitor and the depositions of the 
defendant Conklin summoned as a witness for the plaintiff. The 
affidavit showed that the plaintiff’s solicitor had obtained the 
lands mentioned in the bill for the plaintiff, and had had sole 
control of them from the time of the plaintiff’s äcquiring them 
to the date of the affidavit, and that he had acted as solicitor for 
the plaintiff in the matter of the arbitration, and then 
“ 1 hat the facts stated in the bill of complaint herein are true 
in substance and in fact and to the best of my knowledge, 
information and belief.”

I consider such an affidavit wholly insufficient to form the 
ground of an interlocutory injunction. I do not refer to the 
objection that the affidavit should be made by the plaintiff him- 
self. If made by him, it would be equally deficient. The objection 
to it is, that in reality it proves nothing. It may rest, so far as 
the principal charges in the bill are concerned, wholly upon the 
suspicions or imagination of the deponent. It does not distin- 
guish how many of the allegations of the bill are true to the 
knowledge of the deponent, how many are based upon informa
tion only, or, how many rest in mere belief without direct infor
mation. It may be that of the most importan t the deponent has 
only a belief, without such evidence of them as the court would 
rely upon.

There are now before me, however, not only the depositions 
of the defendant Conklin, but^rther affidavits and depositions,

1890.VOL. vi.
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and it is upon the State of facts shown by all of these that my 
judgment must be based. ’

a tlorh M°f MCM bLtra,0rS’ fm ^ f,XCd bya" °f the "bitrators,
!“h“r; McMlck™ seems to have disa,, proved of the charge

Tea I H H X y'e'ded *° °!herS "P°n Point. If
the all ged threats were made to him, they would be grossly improp- 
er.butsomee,planat,onmay be forthcoming upon this point, 
or wlnch there has been no opportunity. For present purposes 

they are not d.rectly material, as he was not induced by them to
fixedU,h‘n t le award- ^Tl,ey do "°t show that Ross and Conklin 
fixed the amount for the purpose of obtaining those fees, although 
they nnght help to strengthen evidence tending to show that 
or both had so acted.

as

)

1 the 
: the
The
the one

sole
f Under "oneof ‘hese chargescouldlfeel warranted in inter- 
fering. Although for the purposes of an interlocutory injunction 
here ,s not requn ed to be the clear evidence neeessary to support 

tl e case at the hearmg, there must be some evidence. Very 
Often statements of fact u,,on information only may beaccepted! 
but these s atements should be such as, if proved, would afford 
evidence of the material allegations. Here^upon most of these 
c larges, I find nothmg but circumstances *fjich may have raised
T MnaMMSPv,C,0n ^ tbe mi',d °f the P,a‘ntiff »t his solicitor,

- or Mr- McMicken, nothing more.
To some extent these remarks apply to -the fifth charge, but 

lere are proved some facts bearing upon that charge which 
require consideration.

it appears that shortly before the openingof proceedings upon 
his arbitration, Mr. Conklin was engaged by the municipal 

commissioner to audit the books of a municipality, that he was 
engaged upon this work to some extent contemporaneously with 
he arbitration proceedings, and made his report and received 

his remuneration before the award was completed. He was paid 
by the municipal commissioner who declared to the municipal 
officers h,s intention of reimbursing himself from a fund granted 
by the Provincal Legislature to the municipality. It also appears
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that in the public accounts of the Province for the year 1889, the 
year in wliich the arbitration proceedings were had and the award 
made, there is the entry, “ E. G. Conklin, valuation fees and 
services re arbitration lot 21, St. Boniface, $480,” represen ting a 
payment to Mr. Conklin of the sum of $480, being $80 in excess 
of the fees charged for acting as arbitrator in the matter in ques- 
tion.
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It appears also, that before these arbitration proceedings, Mr. 
Conklin had been offered and had declined an office under the 
Provincial Government; that about a month after the making of 
the award, he was offered another position under the Provincial 
Government, which he refused, and, some two months after the 
award, he was appointed clerk of the Legislative Assembly.

These last mentioned offers and the appointment cannot pos- 
sibly affect ihe,award. Mr. Conklin States that he was not in 
the employ of the Government and did not receive any payment 
from the Government while the arbitration proceedings were 
going on. There is nothing to show when the services were 
performed for which the $80 were paid. They may have been 
wholly subsequent or wholly prior to the arbitration proceedings, 
and I cannot assume that they were rendered or were paid for at 
a time or under circumstancés which could have afifected the 
arbitrator.

There remains only the employment and payment of Mr. 
Conklin by the municipal commissioner. It was upon these that 
the plaintiffs counsel principally relied in the argument of this 
motion. Let us consider the position fully. Thejcailway com
missioner has no personal in terest in the matter. He is merely 
the servant of the Crown. He obtains, I presume, the best 
evidence he can to enable him to judge what amount he ought 
fairly to offer as compensation to those whose lands are required 
for railway purposes. Acting upon his judgment formed from 
such evidence, he offers the amount which appears proper. It is 
not to be expected that he would intentionally act unfairly, hav- 
ing no interest in doing so. His offer being refused, the amount 
has to be determined by arbitration. Suppose that the arbitrators 
disagree with his estimate and fix upon a somewhat larger amount 
to be allowed, it only shows tfiat they differ in judgment with him. 
This does not necessarily cast any reflection upon his judgment. 
Neither he nor the executive council of which he is a member,
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any other.member of that body can be expected to have any 
strong interest in unduly dirninishing the amount to be allowed 
to the claimant.

$9, the 
award 
:s and 
iting a 
excess

nor

The municipal comtnissioner is a Corporation sole, having rer- 
tain duties relating to the municipaiities. The moneys disbursed 
by the occupant of the office are those of the municipaiities, not 
tiiose granted by the Provincial Legislature to the Crown, in 
the instance referred to in the evidence, there would appear to 
have been some dispute between the municipal commissioner and 
the officers of the municipality respecting the amount paid to 
Mr. Conklin, and the commissioner proposed tcTuse his inflnence 
as a member of the Provincial Executive to reimburse himself 
out of a fund going to the municipality.
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1I am not in a position to judge whether tliis was proper. Hut 
if not, its effect upon the arbitration proceedings would 
greater than if it were quite reguiar and proper. Then, in fact, 
Mr. Conklin was not employed as auditor by the Crown or the 
Province, but by the occupant of a particular office who was 
liable to him either individually or as a Corporation, and who 
would be expected to obtain the funds to pay him from a muni
cipal Corporation. But it was the Province, or the Crown as 
representing the Province that has to bear the expense arising 
from this railway construction.
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, The arbitration-proceedings between the plaintiff and the
railwa/commissioner representing the Province^ Mr. Conklin 
was neither directly nor indirectly in the employ of the railway 
commissioner or of the Province. It seemsimpossible to suppose 
that he could be influenced in his award or his action 
arbitration proceedings by his isolated transaction 
municipal commissioner,

upon the 
with the

he could not expect that commis- 
stoner to have any desire to secure the award of an unduly small 
amount to the plaintiff.

It does not appear that the arbitrators who joined in the award 
were influenced by the circumstances mentioned. O11 the con- 
trary, both swear that they were not. Upon the evidence before 
me, I see no reason even to suspect that the amount awarded 
might not have been such as could have been awarded by fair 
and impartial arbitrators. This may well be the case, although - 
another arbitrator might have come to a different conclusion, and ^ {’
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although Mr. McMicken’s strong opinion in favor of a somewhat 
larger amount is, no doubt, perfectly hdnest and impartial.

There are no authorities from which any aid, except in respect 
of general principles, can be derived.

In Conmee v. C. P. R.-, 16 Ont. R. 63g, the cases luve been 
very fully reviewed, and I can find nonc which would show that 
the court should interfere upon such a State of facts as here 
appears. The Conmee case itself goes farther than any of the 
others, but there the arbitrator, while the arbitration proceedings 
were going on, was offered a permanent and evidently lucrative 
position in the employ of the railway company. That offer was 
kept open un til after the award was made, and was subsequently 
acfiegted by him. I quite agree that it would have been most 
improper tl^at an award made by him should be binding upon 
the other party.

In the present instance I cannot consider that there is shown 
to have been any such relation between the arbitrator ,apd, the 
railway commissioner, the Crown or the Phovince as to leiad me 
to believe that the arbitrator may have been biassed or affected 
by it in any degree.

I therefore dismiss the application, the Railway Commissioner 
and the Attorney-General to have costs of the motion as costs in 
the cause in any event.
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H. M. Howell, Q. C., and J. S. Tupper, Q. C., for plaintiff. 
The facts clearly warrant an injunction till the hearing. The 
argument as to ul/ta vires in West Cumberland v. Winnipeg år 
H. B. Ay,*8nte, p. 388 need repeated, but reference may
be made ia^ateman v. Mid Wales Ry. Co., L. R. 1 C. P. 499.

J. S. Ewart, Q^C., and J. H. D. Munson, for defendant, 
The ex parte injunction was obtained by misrepresentation and 

meqt of fhcts, andljÉll not be continued. Burbank v. 
Web b, 5 ManTR 264; Hynelv. Fisher, 4 Ont. R. 60 j Harbottle 
v. Pooléy% 20 L. T. N. S. 436. It is no excuse that plaintiffs 
not aware of certain facts or thought them immaterial. Dalglish 
v. Jarvie, 2 McN. & G. 231 ; Stewart v. Turpin, 1 Man. R. 
323; Ley v. McDonald, 2 Gr. 398 ; McMaster v. Calloivay, 6 
Gr. 577 ; yClifton v. Robinson,* 16 Beav. 355.- Even if plaintiffs 
successful they must pay the costs of the motion. Hemphill v.

conceal I
i

1
]

1
■ t

C:
1 e

tMcKenna, 3 Dr. & War. 194; Holdeti v. Waterlow, 15 W. R. 
139. Plaintiffs after suing on a contract, cannot repudiate it. 
C/ough v. Z. år* N. W. Ry., L. R. 7 Ex. 34; Campbell v. 
Fleming, 1 Ad. & E. 40. The delay disentitles plaintiffs to an 
intefim injunction.

t
: I n

dI ) tlJ. Stewart Tupper, Q. C., in reply. The rule as to conceal men t 
and suppression ought not to comply so strictly as practically to 
exclude hurried proceedings for a necessary injunction.

(24!h Marek, 1890.)

Killam, J.—There are two main branches of this case, in 
respect of each of which the plaintiff Company seeks to have 
continued the ex parte injunction granted to restrain the defend- 
ants from parting with or disposing of the bonds in question. 
The first relätes to the liability of the Company in respect of the 
contract assumed to be made on its behalf and under its corporate 
seal by its president, and upon the bonds issued in pursuance of 
that contract. The other relätes to the circumstances under 
which the defendants acquired possession of the bonds, their 
performance of the contract and the charges of misrepresentation 
on which it is alleged the authority to the Bank of Montreal to 
hand over the bonds, was obtained.

The bill alleges that a certain resolution was passed by the Com- 
pany's board of directors, and that this resolution constituted the 
sole authority to its president, to make and execute the contract on
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Theaffidavit of the president upon which the injunction 

was gran ted and is sought to be continued, allvges what the bill does 
not, that “the plaintifTs Company have never to my knowledge, 
ratified or confirmed the said agrrement in any way otHer than 
by the passing of the said resolution.” The affidavit of the 
defendarit Mann filed in opposition to the motion, alleges that 

the plaintiff Company have before or at the commencement of 
this-suit, further adopted and accepted the said contract by bring- 
ing an action in this court at law against the defendants Ross, 
Holt and myself for damages for alleged breach of said contrart 
and a^e now proceeding with said action." This statement is 
neither denied nor explained by the affidavits filed by the plain- 
tifif in reply, but, on the contrary, the plaintifTs president 
expressly admits without qualification or explanation, in cross- 
examination upon his affidavit, that the plaintiff Company did 
brrng such an action and that it is still pending. It is thus clear 
that there has been at least one positive act of ratification which 
must be imputed to the Company.

loath to believe that either the party who made the affi
davit, the solicitor who drew it or the counsel who used it upon 
the original motion intended to make a deliberate misstatement 
upon this point. It may be that the circumstance'of the action 
or its effect was overlooked. None.the less, however, wag there 
in the bill a suppression of the ratiication and in the affidavit a 
misstatement of a very materiäl fact. Other misstatements or 
suppressions of material facts bearing upon this portion of the 

claimed, but it is unitnportant to discuss them, one being 
sufficient and none of these others appearing of such importance 
as the first, or to show an intention to mislead the court.

The contention is, that the court should refuse to continue an 
ex parte injunction thus obtained.

Undoubtedly if, according to the old practice in England and ' - 
in Upper Canada, the injunction had been granted ex parte to 
continue until the hearing, and this were a moticn to dissolve it, 
this misstatement of itself would cause it to be dissoived at 
irrespective of the merits. In this respect the practice was very 

^ strict. Harbottle v. Poolcy, 20 L. T. N. S. 436; Dalglish v. 
Jarvie, 2 McN. & G. 231; Clifton v. Robimon, 16 Beav. 355; 
Hilton v. Lord Granville, 4 Beav. 130; Hemphill v. McKertna’
3 Dr. & War. 183; Sturgeon v. ffooker, 2 De. G. & S. 484; Phillips
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v. Prichard, i Jur. N. S. 750; Holden v. Waterlow, 15 W. R. 
x38 J The, Attorney- General v. The May or, 6rc., of Liverpool, 1 
M. & C. 210; Castelli v. Cook, 7 Ha. 89 ; Z<ry v. McDonald, 2 
Gr. 398; Mc Master v. Calloway, 6 Gr. 577; Stewart v. Turpin, 
1 Man. R. 323. v -

Under ttiese authorities it mattered not that the applicant had 
overlooked the facts, or had considered them not to be material, 
or was otherwise innocent of any inteet,to mislead.

But, in Hynes v. Fisher, 4 Ont. R. 60, it was urged that this 
principle should not be applied where the motion was only 
to continue an interim injunction granted pending a motion for 
qpntinuance, for the ex parte order for an injunction had then 
served its purpose and was at an end, and tne rights of the parties 
could be dispussed upon their merits as upon a substantive motion, 
after notice, for an injunction. Apparently, Chief Justice Wilson 
thojight that effect should not be given to this distinction, but 
that the motion should be refused if tlie suppression were such 
as to justify a dissolution under the old practice. However, he 
dismissed the motion upon the merits.

I must confess that -when I made the remarks to which refer- 
ence has been made in Burbank v. Webb, 5 Man. R. 264, I had 
not in mind the distinction made by counsel in Hynes v. Fisher, 
but based them upon the language of the older cases. The same 
was the case, I fancy, with Mr. Justice Smith in Stewart v. 
Turpin, 1 Mah. R. 323. In neither of those cases was the motion 
dismissed upon such a ground.
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In Sheard v. Webb, 2 W. R. 343, the motiop was, upon notice, 

for an injunction. Sir J. Stuart, V.C., held that the plaintiff 
was not entitled to it, one ground being that this bill alleged a 
certain agreement, and it appeared that two other memoranda 
had been made on the

m
■bi
th
ui
pasame day with the agreement set up, which 

must be treated as forming part of it, and which materially 
affected its construction. He considered that the omission* of 
these from the bill, of itself, disentitled the plaintiff to the 
injunction. The distinction between ex parte orders for injunc- 
tions and those obtained on notice, is pointed out by Sir John 
Romilly, M.R., in McLaren v. Stainton, 16 Beav. 290. In 
Greenhalgh v. The Manchester år Birmingham Fy. Co., 3 M. & 
C. 799, Lord Cottenham remarked that the plaintiff acted wisely 
in joining with his appeal, from an order of the Vice-Chancellor
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W. R. 
)ool, I 
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H KV!Ug , !njUTt,0n a substantive motion for an injunction. 
He held the injunction properly dissolved for suppression of 
material facts, but considered the other portion of the motion 
upon the merits.

1

In FullerV r 'a Jr y ’ 9 JUr' N' S- >43. Sir W. Page Wood, 
v.U, said It is time something should be done to restore the 
practice of the court with reference to interim orders and the 
mode m which they are obtained, to a more strict and regular 
State of procedure. It is quite true that intejn orders are not 
quite like ex-parte mjunctions, which put the other side to the 
neeessity of Corning here to dissolve them, and in 
they are a very convenient course of proceeding. 
less stnct than motions ex parte for mjunctions, it is necessary 
that the court should be mformed of every material fact wlien- 
everan!,«z,m« order is asked for. The rule ought not to be carried 
to the extreme nicjty to which it formerly was in the case of «
ZZTTZ W,hen the VCry smallest scraP of P4Per that was 
omitted was held almost to disentitle the party to linld the injunc
tion. But when, as in this case, a portion of the correspondence 
is not disclosed to the court, and the efiject of it is misrepresented 
m such a manner as to mislead the court, I think I ought in some 
way to mark my sense of the course which has been taken.
• ■ .1 think that I sufficiently mark my sense of the impro-
pnety of proceeding by ex parte application, after the previous 
correspondence withheld from the court by taking care "that the 
plamtiffs shall have no costs of this ftiotion.” He granted the 
motion to continue without costs to the plamtiffs in any event ■ 
'but it is important to observe that it appears from the report that 
the correspondence withheld was regarded as material principallv 
upon the question whether the interim order should be made ex 
parte or upon notice.

Tlj^ order in this instance is similar to that styled an interim 
ordér under the English practice. .It is, clearly, not regarded 

w(th the same strictness as the old ex parte order for an injunction
ti. Wh,Ch the defendant had t0aPPly to dissolve.
The case, asM have sa.d, has two main branches. So far as the 
second branch is concerned, this one misstatement as to ratifica- 
ti°n °f the contract is unimportant. If the bill and evidence 
estabhsh that the work was not completcd according to the con. 
tract, that uutil completion the defendants were not entitled to
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obtain the bonds, and that t hvy obtained them upon material 
misrepresqntations of fact inducing the plaintilTs president to 
believe that it was so completed, a distinct ground for-the inter- 
ference of the court, based 011 principles peculiarly equitable, is 
raised. Having reference to these considerations, to the nature 
of the bonds and the injury to the Company of having them 
transferred to innocent holders, and to the probability thaf tfie 
motion, if dismissed, would be at once renewed ttpon the second 
branch, I feel at liberty, though not without some hesitation, to 
enter ucon the consideration of the second branch. But, while 
I do this\I desire to say that I consider it so important that pitr- 
ties should deal truthfully and fairly witli the court upon ex parte 
motions for these interim orders, that I wottld not wisli to be 
understood as deciding that the motlteq to continue would be 
entertained In a case in which the conditfons of the present 
are not found.

Although it is contended that there were misstatejn

bi
St)

ca
diV
pl
of
Bt
K;
L,

I till
one

i ty
of

en t» or sup-
pressions of material facts bearing upon the second branch of the 
case, 1 think that there are none which would justify the extreme 
course of refusing to entertain the motion. Those facts which 
are suggested as sunpressed, really place, the matter in no stronger 
position than the aotnitted ones. The same circumstances and 
charges of misrepresentation apply to qualify them, and unless we 
are to go back to the strictness of which Vice-Chancgllor Wood 
appears not to approve, I cannot take them as fatal to the agplica- 
tion. To mention only one or two, the statutes reciting the 
construction of the 40 miles of railway are rcferred to in the bill 

obtained upon the representations of the 
Company, without evidence of the resolution relating to them. 
These and the instrument of March, 1887, are explained by Mr. 
Sutherland’s statement, that it was not until Juiy that he learned 
of the incorrectness of the alleged representations. The terms. , 
of the orders in council were shown. The agreement with 0/ 

\ representation to the Provincial Government in November, 18Ä6, 
related to the provincial bonds not now directly in question. j It 
ip not claimed and cannot be claimed that the work was t lien 
complete so as to ehtitle the defendants to the Company's bonds. 
The authority of Money to bind the Company is denicd and 
cannot be determined upon these affidavits. I can find no mis- 
Statement clearly cstablished as upon the first branch, and unless
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party is to bring forward every scrap of paper vyhich 
become evidence eventually, I cännot think that there .„ 
such suppression as could subject the plaintiff to the serious 
sequences of a refusal to entertain the motion.

Upon the hearing of the motion I was inclined to think the 
delay a serious obstacle in the way of the plaintiff. 
cases a degree of laches much less than is
dismissal of the bili at the hearing of the cause will prevent a 
plaintiff from procuring an interiocutory injunction. See remarks 
of Lord Langdale, M.R., in C or,lon

i
In many 

necessary to ensure the
V

_ v. Qicltenham Ry. Co., c
Beav. 233, of Sir W. Page Wood, V.C., in Pafchingv. Dubtins, 
Kay 11, and of Sir George Turner, L.J., in Pulling v. The 
London, Chatham &■ Dover Rv. Co., 33 L. J. Ch. 505. Here 
the delay is chiefly important as tlirowing doubt upon the valid- 
lty of the plaintiff *s claim, and as evidence of waiver of the claim 
of misrepresentation and non-completion of the contract and of 
acquiescence in the trinsfer of the bonds to the defendants. In 
these respects, it is, to some extern, met hy the evidence showing 
that the same contentions °
ants,

Z

sup- 
if the 
reme 
rhich previously made by the defend- 

and that actions in which they were asserted are still pend- 
mg. It is also asserted, thotigh denied, that these actions have 
been stayed by agreement of the parties. There is nothing to 
show that the defendants Irave Been induced by this delay to 
mcur expense or to chalige their position.
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Now, in considering the second branch of the 
endéavored wholly to shut out from

case, I have
. my mind anything that I

might remember of the evidence given in the former suit between 
these parties and aiiy impressions I may have formed from 
evidence; and to confine my attention solely to the case made 
upon this bill and the evidence addrcssed updq this application. 
I desire also to avbid the expresjion of any Opinion which may 
affect or prejudice eitlier party upon the hearing; regarding it as 

r being necessary to determine only these things, (1) whether the 
bill makes a case for the interference of the court, (a) whether 
the case made by the bill is supported to the extern that justifies 
an interiocutory injunction, (3) whether, having in view the 
strength of the case, so far

that
Mr.

med
erms.
h oj

(6,
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nds.
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it. is thus supported, and all tlfi 
circumstances, it is a proper exercise of judicial discretion to 
continue the injunction. X
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Upon the first point there are some questions which have not 
It appears to have been almost 

assumed upon all hands t hat the bill is sufficient upon this part 
/ } lho cåse. Shortly put, the bill alleges that the work was not

completed according to the contrac^, that it was not inspected 
by or on behalfof the plaintiff Company, but that it was accepted 

complete, accounts settled on thitTtesis and authority for the 
transfer of the bonds executed by the plaintifPs president on its 
behalf,suppn the mistaken belief of its having been properly 
completed, that mistake being induced by representations of the 
defendants. The bill does not very distinctly allege that the 
representations were fraudulentjy made. It does not show that 
the defendants knew their representations to be false, or ,knew 
that the plaintiflTs president relied wholly upon them. So faras 

tne £2100 per mile, the portion of what is termed the 
Pfice, which w^s to be securfed by the bonds, these 

representations were clearly material. Upon the allegations of 
the bill, they were untruei Certainly, the defendants had only 
k-fulfil their

fc
been fully discussed before me. b
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contract. They could not be responsible if the 
land grant was not obtained for want of something which they 
did not contract to provide. But the representations as alleged, 
were

th

clearly material, upon the execution of the defendants’ 
tract according to their own interpretation of it. <I thi

At present, also, it appears to me that they could not be 
entitled to payment for the tracklaying linless the track 
placed upon a properly constructed road-bed. Having reference 
to the subject matter, although this was a separate item, to be 
paid for at a fixed date, it would seem that tttejcontract impliedly 

m vol ved the fulfilment of this condition in respect of the price 
of the tracklaying. I desi re to deal with this question merely 
for the purpose of this application,. as no argument upon the 
point has been addressed to me. The. i tem for extra bridging 
appears to stand in the same position. So that, as to all these 
the representations were material.
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Perhaps, |o ffir as the written 
«, authority and the settlement of the accounts were concerned, the 

representations were material in the sense that these might not 
have been obtained if the representations had not been made. 
But upon the face of the contract the liability for the moneys to° 
be advanced by the defendants and the right to the bonds in 
respect ^hereof appear to have accrued irrespective of the per-
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formance of the contract work. At any rate, it appears to have 
been adjudged that the liability to repay did thus accrue. As no 
tenable objection has been raised, I assume for the present that 
the bill is suffi^nt to show that the plaintiff is entitled to go 
behind the.settleAent and claim that theamountsof the contract 
price and for traclclyiying are not payable.

When we come to the evidence, it clearly does not very closely 
or very satisfactorily support the allegations of the bill as to the 
representations. T^ie bill States that the representations were, 
(1) that the work had been entirely completed, (2) that the 
defendants had fully complied with the contract in every way, 
(3) that the work had been actuafty examined by the engineer of 
the Dominion Government, (4) that the engineer was, in fact, 
satisfied with the work, (5) that the work was so completed as to 
pass the inspection required by the Dominion Government, (6) 
that the defendants hgd completed the worje» in every respfect 
equal to the standard of the Canadian Pacific Railway, as exacted 
by that Company from the contractors who constructed the same 
through a similar country.

Äccording to the affidavit supporting the motion, the repre
sentations*'were made by the defendant Holt and were, (1) 
“ that the said forty miles of road, being the work embraced in 
the said contract, was
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fully completed,” and (a) “ that it had 
passed the inspection required by the Dominion Government in 
accordance with the said contract.” There is also proved a let
ter from the defendants Mann & Holt to the plaintifTs president 
giving him formal notice that they had “completed the contract 
for the first 40 miles,” “äccording to the-terms of our contract.”
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Now, as the representations are stated to have been made to 
the plaintifif^ president who makes the affidavit and instructed 
the filing of the bill, and as one can hardly expect his evidence 
to be supplemented in this respect, it is, certainly, unsatisfactory 
that there is such a wide divergence between the bill and the 
affidavit in reference to the terms of the representations. It does 
appear, however, that the first representation stated in the bill is 
materially deposed to in the affidavit. The third, fourth and 
fifth in the bill are, probably, included in the second in the affi
davit. The divergence in quantity between the work done and 
the standard is so great, upon the plaintiffs showing, that italone 

jvould appear to raise some presumption that the statement was

X
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false to the knowledge of the defendant making the representa
tion if. that
nature of the standard to which the work was to conform. It 
appears, then, that I may infer that tliere is some prospect that 
the plaintiff may be abte to establish a case at the heariqg of the 
cause.

The importance to the plaintiff of preventing a sacrifice of its 
bon ds and their transfer to in nocent holders is very great. On 
the other hand, tliere is nothing whatever to show that the 
defendants can suffer by a little further delay. It appears, both 
from the affidavit and from the circumstances, that the bonds 
be of little value. It is suggested that there may be an opportun- 
ity to dispose of them now, whicli may be lost by delay. This, 
however, rests upon mere suggestion wholly unsupported by any 
evidence. ’lf there were any evidence of importance to support 
it, I should hesitate upon this material to interfere. As it is, I 
think that I may properly do so to a limited extent.

In respect of the advances the defendants have judgment. No 
payments appear to have been made upon the judgment. These 
bonds are the only security for that indebtedness for which the 
contract provided. I hear of no other. Quite irrespective of 
the question whether in strictness the defendants were entitled to 
them before complete performance of the contracd I think that 
upon this evidence the court is not warrartted in intarfering with 
the defendants’ disposal of th<?m. If the plaintiff sholld establish 
a right to open up the question of completion of thi work and 
overpayment, it can safely be left to rely upon such/damages 
it may be found entitled to recover. /

To mark my sense of the misstatement respedting the Com- 
pany’s ratification of the agreeinent, and of th/utterly un reason- 
able anfo unjust efforts of those connected w/h this Company to 
evade its being held bound to the contract, dpart altogether from 
the question of its being technically and legälly b^und by it, I 
shall not only refuse it any costs of this motion-m any event, but 
shall continue the injunction as to the portion of the bonds only 
upon the terms that the defendants are to be entitled in any event 
of the cause to their costs of this application, although they 
ceed only in part. Under all the circumstances they succeed 
wholly on the first branch and partially on the second. The 
plaintiff must also be on terms to go to a hearing at the next 
sittings,

VOL. vi. 18.

necessary, for he must be assumed to know the
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RE NICOLSON & THE RAILWAY COMMISSIONER.

Arbitration. Disqualification of arbitratoi .—Prcvious opinion 
for one party.

Under section 31 of The Railway Act (44 Vic. .Man. c. 27,) a person 
appointed arbitrator (for the settlement of the value of lands taken) “ shall not 
be disqualified by reason that he is professionally employed by either party, or 
that he has previously expressed an opinion as to the amount of compensation.”

An objection to an arbitrator that he had previously given a valuation to 
party and would naturally be biased in favor of the amount he had fixed, 

Ileld, Untenable in view of the statute.
The section is not jimited to arbitrators appointed by a judge.

The railway commissioner under the powers given him By 51 
Vic. c. 5, took certain land of Nicholson & McNaughton for 
railway purposes. By section 25, the value of land so taken and 
the compensation and damage therefor, were to be settled and 
decided under the provisions of the Expropriation Act, 1888, by 
arbitration. By section 72, the provisions of The Railway Act, 
44 Vic. c. 27, are incorporated with, and are to be deemed part 
of that Act. By section 12 of The Expropriation Act, 1888, the 
appointment of arbitrators and all proceedings in connection 
with the arbitration are to be made and had according to the 
provisions of The Railway Act.

In the matter of the present arbitration, the owners appointed 
James Scott of the City of Winnipeg, broker, as their arbitrator, 
and the railway commissioner applied to have him declared dis
qualified and removed. No thrrd arbitrator or umpire had been 
appointed.

It appeared from the evidence, and was not disputed, that the 
owners were offered on behalf of the railway commissioner, $6 
as compensation for the land taken and for damages, and that 
Scott before fris appointment as arbitrator, had giten the ownets 
an estimate in detail, placing the value of the land taken and the 
damages, irrespective of any damages to business, at #8000. A 
copy of this estimate was subsequently, on the request of the 
railway commissioner, given to him by Scott.
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The objection to Scott and the ground of disqualification urged 
against him was, his having given the estimate of value to the 
owners. Or, as it was stated in the affidavit of the right of way 
solicitor, “ I believe the said James Scott to be strongly biassed 
in favor of said James S. Nicolson and C. H. McNaughton, and 
that he will if his appointment be not annulled, endeavor to pro- 

the making of an award in favor of said James S. Nicolson 
and C. H. McNaughton equal to or exceeding the amount so 
estimated by him in exhibit C., and that the fact of his having 
made said estimate and valuation, renders him unfit to make an 
unbiassed and disinterested award between the parties.’’

W. E. Perdu t, for the Raiiway Commissioner, relerred to the 
statutes, 44 Vic. c. 27,55. 27, 29; 51 Vic. c. 5, ss. 25, 72; 51 
Vic. c. 6^ s. 12.
on Awards, 107; Kemp v. Pose, 1 Giff. 258; Kimkerley v. Dick, 
L. R. 13 Eq. 1 ; Kerr on Fnpuds, 325; Lawson v. Hutchinson, 
19 Gr. 84 ; Pardye v. Lloyd, 26 Gr. 374 ; Conrad v. Massasoit 
Ins. Co., 86 Mass. 20.

J H. Munson, for the owners Nicolson and McNaughton. 
The expression of alt opinion by an arbitmror is not a disquali
fication. Section 31 of the ManitobäfRailway Act of 1881. 
The reason for such' legislation is aptoarent in a new country 
where the class of persons qualified to att as arbitrators is limited. 
The arbitrator expressed the opinion to\^oth sides. The above 
sefcTion refers to all arbitrators.
raiiway commissioner only show the jpV^iefore the statute.

[igtk February, 1890.)

no reasons for supposing 
there would be a bias or partiality on the part of Scott were sug
gested, other than his having made the valuation, and that having - 
been employed to make it, he must be regarded as the agent of 
the owners.

An affidavit of Scott has been filed for the owners, in which 
he denies betng in any way biassed in favor of the owners, and 
says he is prepared to do his duty as an arbitrator fairly and 
without favor to either party, and to decide according to the 
evidence, and to proceed without partiality, but according to 
law. Upon this affidavit he was cross-examined. To the read- 
ing of the depositions on that examination, exception was taken
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by Mr. Munson, an objection to the examination pr.oceeding 
having also l^en taken before the examiner on the groiind that, 
the present application to a judge itf chambers, as persona desig- 
na/a, is not a proceeding in the Court of Queen’s Bench, and 
so section 134 of the Administration of Justice Act, 1885, is 
applicable. As the order for cross-examination was made by my 
brother Dubuc, not ex parte, but ivhen the application 
before him, and after hearing argument for botfi parties, I do 
not think I should consider the objection, but should allow the 
depositions to be read. When cross-examined, Scott stated what 
mstructions he received as to making the väluation, his visiting 
the property and examining it, and maps placed in his hands.

not

ed to the 
» 72; 51 

Russell 
v. Dick, 
tchinson, 
'fassasoit

He says he considered the valuation correct when he made it. 
He declined, on the advice of counsel, to say whether he 
considers it correct. He says he has not changed his mind, for 
he has never thought of the matter since, but he would not, on
the arbitration, consider himself bound by the opinion he has 
given.

aughton. 
disquali- 
)f 1881. 
country 
limited. 

ie above 
ilf of the

A number of cases were cited by Mr. Perdue as to tlte neces- 
sity for arbitrators being impartia! men, and in which awards 
were set aside on the grounds of partiality, bias, or improper 
ronduct on the part of arbitrators. There is no doubt that, as it 
is put in Russell on Awards, 107, the arbitrator ought to be 
person who stands indififerent between the parties, or, as V.C. 
Stuart said in Kernp v. Rose, 1 Giflf. 258, a perfectly even and 
unbiassed mind is essential to the validity of every judicial pro
ceeding. But these cases are all English ones, or Ontario cases 
dealing with ordinary arbitrations between individuals, and the 
question is, can

te.
890.) 

ipposing 
rere sug- 
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the principle laid down in them be applied 
strictly to a matter like the present, in view of Section 31 of the 
Railway Act. No such section is to be found in the Imterial 
Act, 8 Vic. c. 18, the Lands Clauses Consolidation ActSU 
similar section seems to have appeared for the first time in the 
first Railway Act of the old Province of Canada, 14 & 15 Vic. 
c. 51, s. ii, ss. 17, and it was continued in Consolidated Statutes 
of Canada, c. 66, s. 11, ss. 17. The same clause with the addi
tion of the word “sole” before “arbitrator," appears in 31 Vic. 
c. 68, D.; 42 Vic. c. 9, D.; R. S. C., c. 109, and is also found 
as section 159 in the present Railway Act, 51 Vic c. 29, D. 
Section 31 of The Railway Act of Manitoba is identical with the
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corresponding clause in the Consolidated Statutes of Canada, and 
is as follows: “The surveyor or other person offered or appointed 
as valuator or arbitrator shali not be disqualified by reason that 
he is professionally employed by either party, or that he has pre- 
viousiy expressed an opinion as to the amount of compensatioil, 
or, that he is related or of kin to any member of the 
provided he is not himself personally interested in the 
of the compensation ; and no cause of disqualificatioh shall be 
urged agåinst any arbitrator appointed by the judge lifter his 
appointment, but the objection mnst be made before the appoint- 
ment, and its validity or iiyvalidity summarily deterinined by the 
judge."

No donht the Legislature knowing that in a new country the 
* number of persons qualified to act as arbitrators is limited, passed 

such a sedtion. As professional cmploymenf by one of the par
tits is no disqualification, the engineer or any other servant of 
the company can be natned by it as arbitrator, and no objection 
to his appointment or to an award made by him can be taken, 
as in Elliott v. The South Dumt Ry. Co., 2 DeG. & S. 10.’ 

There, the qiiipire was surveyor of the Great Western Railway, 
holding shares in it, and that Company was intimately connecled 
with and interested in the South Devon Co., which was, really, 
only ån extension of the other. But V.C. Knight Bruce tflought 
he would he going too far to set aside the award, although he did 
say, “ I am not clear that he ought to have been appointed an 
ttmpire in point of delicacy." 1'here are only a limited number 
of surveyors and land valuators, and naturally, when it is known 
that lands are likely to be taken, they yy consulted by one or 
botli of the narties as to values and damages. Tlieir having been 
so professionally employed, the statute says, is not to be a ground 
uf disqualificaiion.

It was urged that the section goes no further tlian that a inere 
passing, casual opinion, given expression to shall not disqualify, 
but I have no doubt it means more tlian that, especially when 
coupled with the provision that professional employment by 
of the parties shall not disqualify.

It was further urged that this section applies only to the 
of an arbitrator appointed by a judge under a previous section. 
Plainjy it is not so. This section says, “ The surveyor or other 
person,, .... shafhiotjje disqualified." Now, where
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the appointment not of an umpire where the two arbitrators 
ongmally named cannot agree, but of an arbitrator in conse- 
qnence of the owner neither accepting the compensation offered1! 
nor nammg an arbitrator, is made by a judge, he seems by section 
19, limited to appointing a sworn surveyor as sole arbitrator. It 

only where an arbitrator, whether appointed by the parties or 
Jtidge, dics or is disqualified, or refuses or fails to act, and 

another has to be appointed by a judge, that there 
section ag, t0 be no iimitation

seems under 
the power of appointment.

The concluding part of section 31 supports the view I take. 
part says, certain things shall not be ground for dis- 

quallfication, leaving others untouched, such as iiersonal interest 
in the compensation. Then the concluding part says, that in 
the case ofan arb, trätor appointed by a judge, no ground of dis- 
qualiftcation whatever can be entertained once the appointment 
has been made. No matter what the objection may he, it 
be taken beim-e the making of the appointment.

No ground of objection is made to Mr. Scott except, that he 
has given a valuation, and will naturally be biassed in favör of 
the ainount he has already considered a.fair one. '"Whift I quite 
Ugree Wlth the principle so ably urged by Mr. Perdue, that an ' 
arbitrator should be a person perfectly indifferent between the 
parttes, as the enunciation of a general principle, i cannot in 
"ns case, declare Mr. Scott disqualified to act as an arbitrator 
upon a ground which the statute has expressly said shall not be a 
ground of disqualification. I must, therefore, dismiss the appli- 
cation with costs.
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GALT v. McLEAN. i

(In Chamuf.rs.)
\

Interpleader. —Juris di c tion of referee.—Barring parttes.
Where an interpleader application before the referee falls to be disposed of 

upon a matter of practice, as where the sheriff by his delay or having taken 
indemnity from one of the parties is not entitled to relief; where either the 
execution creditor or the claimant fails to appear on the return of the summons; 
where either of them though apoearing, declines to take an issue; where the 
claimant though appearing fails to1 support his claim by any cvidence which 
can be looked at; or where there is some such State of circumstances, the 
referee may dispose of the whole question. But where the claimant does 
support his claim, and the question is whether lie has merits or not, then the 
referee shotAd order an issue or refer the matter to a judge.

J. S. Hottgh, for execution creditor.
C. H Campbell, for claimant.
J. H. Munson, for sheriff.
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is\iyth March, /8go.)

Tavlor, C.J.—On the joth of January last, the sheriff of the 
Central District by his bailiff, seized certain goods and chattels 
as the property of the defendant. Next^day the defendant’s son 
served notice claim ing the goods seized, as his property, upon 
which the sheriff applied for the usual interpleader order.

The claimant sets up as his title that the goods were seized by 
the sheriff before, and on the yth of January sold to one Mitcheil 
from whom he bought them.

Several affidavits were put in by the claimant, and on these he 
was cross-examined. The referee upon that material, and after 
hearing the attorneys for the execution creditor and the claimant, 
made an order barring the latter, and again st this he now appeals.

Section 55 of The Administration of Justice Act, 1885, deals 
with the procedure on the return of an interpleader summons, as 
to directing an issue and otherwise, and concludes, “ or the 
judge may in summary manner by his order, dispose of the whole 
question.” Section 56 provides that the court or judge may, 
upon consent, or if he thinks proper, without consent of the 
plaintiff and third party, determine and dispose of the merits of 
their claims in a summary manner, and make such order as to
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costs and other matters as shall appear just a.irl r-asonablc. Sec- 

' tion 72 provides for wliat may be done by a judge in chambers 
in the way of summarily disposing of interpleader 

By General Order 92 defining ihe powers of the referee, he 
has no jurisdiction nnder sections 56 and 72. Can he, ilien, 
under the concluding words of section 55 practically do what hc 
has no power to do under the other sections. If he can, it 
never intended that he should do so.

matters.

Hes.
sposed of 
ing taken 
either the 
iummons; 
where the 
ice which 
inces, the 
riant does 
then the

It seems to me the proper construction to put upon the juris- 
- diction of the referee under this section would be to hold, that 

where the interpleader application falls to be disposed of upon 
matter of practice, as where the sheriff by his delay or having 
taken indemnity from one of theparties, is not entitled to relief; 
where either the execution creditoi 
on the return of the

the claimant fails to appear 
summons, where either of them thougli 

appearing declines to take an issue, where the claimant thougli 
appearing fails to support his clairn by any evidence which 
be looked at, or some such State of circumstances, then the case 
is one which may be dealt with under the concluding words of 
section 55. Where, however, the claimant does support his 
clairn, and the question is whéther he has merits or not, then the

?go.) 

ff of the 
chattels 
mt’s son 
y, upon

referee should order an issue, or the case should 
disposed of by a judge who can order an issue 
summarily under sections 56 or 72.

Here the claimant has supported his clairn, that is, he has 
sworn that he is the owner of the goods as purchaser from 
Mitchell and he has produced some evidence that at a sale by the 
sheriff on yth January the goods were sold* to Mitchell.

The case can be disposed of summarily bnly upon a considera- 
tion of whether, under circumstances which, appear connected 
with the matter, the sale to Mitchell and then by him to the 
claimantvm-e bonafide transactions or not. But that involves a 

of the merits-
Theapplal must be allowed. The value of the goods is small 

and the least expensive way to dispose of the questions involved 
will be to make an order for the trial of an issue in the County

As the question is new, and the wording of the statute may 
have misled the referee, there should be no costs of the appeal.

Appeal allowed.
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(McRAE v. CORBETT. N

(In Appeal.)

7dx sales. Liability of lands to sale.—Furnishing lists to clerks. 
—Method of sale.—Saiefor nominål price.~IUegal addition 
to amount.—Name of Corporation.—Adoption of seal.— 
Onus of proving inva/idity.—Bill attacking void transaction.

Lands wcre by virtue of Ihe local statntes lial^Je in 1885 to be sold for taxes.
Furnishing to the municipal clerks lists of lands in arreStr under section 27a 

of the Act of ^883, and section 289 of the Act of 1884 is not a condition pre- 
cedent to the sale of land for taxes.

Per Dubuc, J.—Any such objection would be cured by the Act of 1886, s 
673, as amended by the Act of 1887, s. 52.

Under the Act of 1884 the treasurer in selling lots, not divided intp legal 
sub-divisions, should determine whether, having regard to the interestslf both 
owner and municipality, he will offer the whole parcel of land or some definite 
part. Having so determined, he should sell for the highest price obtatinable. 
He is not, however, “ bound to enquire into or foim any opiiiion ert the value 
of the land.” And not having done so forms no reason for avoiding the sale.

Land worth $700 was sold for taxes for the sum of $17. The evidence 
showed, however, that there was great difficulty in selling lands at all.

IJeld, That these facts did not shew that the sale was not conducted in a fair. 
open and proper manner.

The amount for which lands were sold for taxes was illegally increased by 
th^ addition of interest.

Held, Not to invalidate the sale.
The use of a seal as the corporate seal with the knowledge and tacit consent 

of the goveming body is a sufficient adoption of it.

Per Dubuc, J.—A misnomer or variation from the precise name of the Cor
poration in a grant or obligation by, or to, it, is not ma‘terial, if the identity of 
the Corporation is unmistakahle either from the face of the instrument or from 
the averments and proof.

Per Killam, J.

1. In a suit attacking a tax sale deed the onus of proving its invalidity is 
upon the phtintiff.

2. The Municipality of Kildonan was not dissolved by the Municipal 
Act of 1886.
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3. A bill to set aside a tax sale dced allegcd that ihe ollicial who 
ducted the sale had no authority to do so; and that the decd was not
executed by the officers or under the seal of the proper municipal 
Corporation.

Whethcr il lhus appearing that the deed was Wholly void, a bil1 
would lie to have it so declared.

suit in equity brought by the plaintiff for the 
pose of havinga "sale of certain lands for taxes declared 
null and void, and the deed of conveyance to the defendant 
Corbett made in pursuance of that sale and registered, declared 
void and a cloud upon the plaintiff’s title and delivered up to be 
cancelled. /

At the hearing before Taylor, C.J., his lordship made a decree 
dismissing the bill with costs; front this decree the plaintiff 
appealed to the Full Court.

C. P. Wilsoti and R. H/. Dodge, for plaintiff.

There is no provision in the Act of 1884 as amendcd, which 
makes lands liable to be sold for taxes. The Legislature 
nized this and remedied it by the Act of 1886.

\ I
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Assuming there is such provision, the sale was illegal upon the 
following grounds

1. The lands of the plaintiff and of the C. P. R. 
and sold en bloc.

were assessed

1 fair. 2. The whole lot was sold for 
taxes.

an amount greater than the 
The land in question being a river lot and sub-divided, a 

sale could only be made of sufficient amount to realize the taxes. 
Templeton v. Love//, 10 Gr. 214; Knaggs v. Ledyard, ro Gr. 
320. The term ” highest bidder '’ is consistent with 
Dutch auction.

d by

a sale by
Tedd v. Werry, 15 U. C. Q. B. 6tg\ Cooley

on Taxation, 344.

ty of
3. If the statute gives a discretion to the officer as to what

quantity he shall put up for sale, the discretion was exercised when 
he advertized to sell “ so much of the land as shall be necessary 
to pay the taxes,” the very words used in the Ontario statutes 
which authorized the sale by Dutch auction.

4. The amount for which the land was sold included interest 
on taxes at the rate of io per centum per annum, which was held 
illegal in Schu/tz v. Winnipeg, 6 Man. R. 35.

i
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5. Assuming that tlic land was liable to be sold, tlie «ale 
not conducted in a fair, open and proper manner. It 
dueted in a way diljferent froin that in whiclt it was advertlzed. The 
treasurer has made no enquiries as to the value of the land. The , 
result was evident from the fact that land proved to be worth 5700

sold for #17. Dc ver i IL v, Coe, 11 Ont. R. 235; Donman v. 
Högan, 15 Ont. App. R. 432; Halt v, Farquharson, 15 Ont. 
App. R. 457

6. The defendant cannot rely upon his deed until he has 
proved a sale. Proudfoot v Austin, 21 Gr- 566; McKay v. 
Cryster, 3 Sup. C. R. 436. No proof given of a warrant to the 
treasurer to sell the lands in question.

was
was con-

? 7. At any rate the deed only proteels purchaser against in- 
formalities and mistakes and not against deliberate impositions 

, which are illegal.
/. Campbell, Q. C-, and J. S. Hough, for defendant.

There is a tax deed of the lot to the defendant. The effeet of 
the statute is, that the sale and the deed sliould be final. No 
Ontario case has turned upon the smallness of price or want of 
enquiry; the stfongest is Hall v. Farquharson, 15 Ont. App. R. 
487. Read with that Donovan v, Högan, 15 Ont. App. R. 
432. All refer to Deverill v. Coe, 11 Ont. R. 222. Chief 
Justice Wilson indicated that an issue miglit be direeted to find 
if sale fairly conducted, but white ifiadequacy of price has been 
commented upon, it has not been the basis of decilion. The 
omission of the list was unimportant as there was no sale in 1884. 
As to the C. P. R. Crossing the land or the plaintiff not owning 
all of it, the only evidence is the patent and surrender to the Queen, 
that is no evidence that the railway occupied the land. The lot 
was properly assessed as non-*sident. Plaintiff's own witnesses 

, show it was unoccupied. Tht assessor is not in any way bound 
to inquire into the title of non-resident lands.
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See Fleming v.
McNabb, 8 Ont. App. R. 656. As to the form of the deed, in 
reference to one word omitted from the name of the Corporation 
it is only necessary that the Corporation should be sufficiently 
identified. Kent's Commentaries, vol. 2, p, 293; Angellån Ames 
on Corporations, p. 83 i Dillon on Corporaiions, p. 206. As to 

of proof. Taylor on Evidence, p. 341, g 365. As to inad- 
equacy of price. Story's Equily, p* 240 g 245-8 J Cotter v. 
Sutherland, 18 U. C. C. P. 410.
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(8th March, 1890.)
Dubuc, J.—The principal objections urged by the plaf&tiff 

against the deed of the defendant, and which require to be noticed 
are that the name of the nninicipal Corporation of Kildonan set out 
in the said deed is not the correct corporate name of thesaid muni
cipality; that the seal affixed to it is not the seal of thesaid 
municipality, and that the salewasnot conducted in a fair, o pen 
and proper man ner, as required by the statute.

As to the first point, the Corporation is mentioned in the deed 
as “ The Municipality of. Kildonan,” and it is claimed that the* 
proper name is “The Rural Municipality of Kildonan.” 
the Municipal Act of 1886 was in force, the proper name of the 
said^corporation was “ The Municipality of Kildonan.” Even 
the said Act of 1886, section 18, sub-section 6, which defines 
the limits of the said municipality, says that it shall be known as 
the Municipality of Kildonan. But, section 51 of the same Act 
enacts, that the name of every body corporate, continued or 
created under this Act shall be “ the city, town or rural munici-
pality (as the case may be) of----------And it appears Äat the

council and officers of the said municipality never noticed that 
section, and continued to designate and call their Corporation 
the -Municipality of Kildonan. Is that vafiance sufficient to 

invalidate tlie tieed ? In Angell <5r* Åfries ort Corporations, at p. 
83, it is stated that, “ the name of a Corporation frequently 
sists of several words, and an omission or aiteration of some of 
them is not material.” The same principle is found in Dillon 
on Corporations, p. 206, where he says that “ a misnomer or 
variation from the precise name of the Corporation yi a grant or 
obligation by or to it, is not material, if the identity of the 
poration is unmistakable either from the face of the instrument, 
or from the averments and proofs.” Here, the omission of the 
word “rural,” is certainly immaterial. Another ground against .. 
that contention of the plaintiff is, that äa held in McLellan v. 
The Municipality of Assiniboia, 5 Man. R. 265, the deed is 
executed, not by the municipal Corporation, but by the 
and treasurer of the municipality who are the persons appointed 
by statute to execute the sama.

In this case the word “ rural ” may^roperly be considered as ) 
a part of the description of these two officials designated by 
statute to execute the conveyances.
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I As to the seal, it was argued that the one affixed to the deed is 
not the particular seal of the Rural Municipality of Kildon an, 
the seal which had been used by the former Municipality of 
Kildonan.' Munro, the treasurer, swears that it was the seal 
which had been in constant use by the said municipality as well 
after as before thé statute of 1886 came in force. So, the muni- 
cipal corporatiop of Kildonan existing in 1887, when the deed 
was executed, whether it should be considered as a new munici
pality, or as the continuation of the former Municipality of 
Kildonan with the word “ rural ” added to its name, had adopted 
and continued to use the former seal as the proper seal of the Cor
poration. As statea in Harrison's Municipal Manual, at p. 12 of 
the gth ed., “A Corporation as well as an individual may adopt 
any seal. It need not declare that the seal is their common 
seal.” I cannot, therefore, find the deed invalid on that grnund.

The otheil point raised by the plaintiff, and on which he more 
specially relied to have the deed set aside, is that the sale was 
not conducted in a fair, open and proper manner.

* The sale took place under the provisions of the Municipal Act 
of 1884, 47 Vic. c. 11, s. 310, as amended by c. 51, s. 10, s-s. 
(a), of the same year. The first part of the clause says that the 
district treasurer shall offer the said land for sale in legal sub- 
divisions or in different lots or parcels. And it continued, “ If 
there be no registered plan of the lands of which the parcel 
offered for sale forms a part, he shall exercise his discretion in 
selling the portion which shall appear to him best in the interest 
of the owner and of the municipality.”

In this case, the officer charged with the selling of the lands, 
offered the whole lot for sale. It is contended that he should 
have designated on what part of the lot the number of acres to 
be acpepted for the taxes should be taken, and that in not doing 
so, he fai led to exercise the discretion required by the statute.

In the advertisement it was stated that the officer would sell 
by public auction so much of the lands as might be sufficient to 
discharge the taxes. In offering the whole lot for sale, did he 
aqt, iii' this particular instance, contrary to the spirit of the 
advertiskment ? Did he really fail to exercise his discretion ? 
Let us löok at the facts. The sale was conducted by J. H. 
Hoare, assistant treasurer of the Eastern Judicial Board. In 
speaking of the said sale in his evidence, he States that “ the

\
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question was, in those days, to realizeanything on it; it washard 
to get up to the taxes; adjournments were tried with regard to 
other sales and it was only found waste of energy, a great deal 
of this property was not bid upon.” He says, also, that the 
lands were always sold strictly to the highest bidder, and that the 
sales were conducted in a l^usiness-like way. There is no evid- 
ence showing that there was no proper exercise of discretion in 
offering the whole lot for sale. After his experience in the 
merous sales and attempts to sell he had made before, he was, 
likely, convinced that it would be useless to offer anything less 
than the whole lot for the taxes due. And, under the particular 
circumstances, the offering of the whole lot may have been done 
after the proper exercise of his discretion. His evidence justifies 
that inference, and nothing is shown to the contrary. The ' 
learned Chief Justice has so found, and I perfectly concur in his 
finding. 

i
Some other points were raised with respect to certain notice 

not clearly shown to have been given ; but the tax notices 
proven to have been sent to the plaintiff in 1884 by the secretary- 
treasurer of the municipality who had them mailed and registered.
As the sale was for the taxes of 1883 and 1884, this was the 
important and material notice. If some other notice was not 
positively shown to have been sent, though not proven not to have 
been sent, I think the defect is cured by section 673 of the 
Municipal Act of 1886 as amended by the Municipal Act of 
1887, 50 Vic. c. 10, s. 52. By the said provision, the deed of 
sale is made conclusive evidence of the validity of the sale and 
of all proceedings prior to same, and notwithstanding any defect 
or informality in, or in the proceedings prior to such sale, or in 
such deed or the form thereof, no such tax sale deed shall be 
annulled or set aside, except upon the grounds that the sale has 
not been conducted in a fair, *pen and proper manner, or that 
there were no taxes due and in arrear upon such land at the time 
of said sale, for which the same could be sold by such munici
pality.

The inadequacy of the price cannot, in itself, be a ground for 
setting aside the sale. If it were so, the municipalities might, in 
many instances, be unable to collect the taxes imposed on lands 
duly assessed.

43i
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Had we to consider the question of merits, the inadequacy of 
the price might, perhaps, though improperly in this case, be 
invoked in favor of the plaintiff, when the lands which were sold 
for $17 in-1885, are now stated to be worth about $700. If the 
plaintiff had been absent from the Province and the notice Jjad 
not reached him, or, if the property had been intrusted to some 
agent who had neglected his trust in not paying the taxes or 
omitting to pptify his principal tliat the lands were to be sold for 
non-payment of taxes, the plaintiff might, perhaps, be said to 
have suffered a hardship. But such are not the facts of this case. 
The plaintiff was part of the time in Winnipeg, and part in 
Sunnyside, a locality adjoining or very near Kildonan. He knew 
that by neglecting to pay his taxes in 1883 and 1884, his lands 
were liable to be sold in 1885 ; he must have received the notice 
mailed and registered to him; he could not ignore that nutnerous 
sales for unppd taxes were held in every municipality.

After the lands were sold in 1885 he knew that until November, 
1887, he could have redeemed them by reimbursing the purchase 
price, $17, with interest and costs. Knowing all that, he does 
nothing. He cannot, therefore, complain of anything but his 
own negligence; and under such circumstances he cannot be 
considered to have any merits.

The municipalities having been brought into exislence, cannot 
exist without collecting taxes to meet the expenses and liabilities 
imposed upon them by the statuter* The man who, without any 
excuse apparent or suggested, chooses to defy or ignore the law 
which commands him to pay his taxes, who merely stands by 
when the municipality takes the means of getting the taxes by 
selling his lands, and allows the period within which to redeem 
to elapse without showing himself, ahd who, after the purchaser 
has advanced his money, waited the two years, obtained his deed, 
and may properly consider himself the owner of said land, then 
only commences to move by searching and scrutinizing the pro- 
ceedings in order to detect some slight omission, mistake or 
informality on which he can rely to have the sale or deed set 
aside, that man should not be entitled to any more sympathy 
than the purchaser who, although he may have acquired a valu- 
able property at a small figure, has done so in conforming himself 
to the letter and spirit of the law.

1 tiiiuk the decree should be affirmed with 0 sts.
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Killam, J.—(After referring to the pleadings.)\upon this 

answer lssue was joined and the cause came on for the examina
tion of witnesses and hearing before the learned Chief Justice, 
whodismissed the plaintifTs bill. It came ur for rehearing in 
Michaelmas Term last, when a number of queslions of consider- 
able importance as well as difficulty, arising under our Municipal 
Acts, were very fully and ably argued before us.

If we were to follow the decisions in ffurdw. Billinton, 6 Gr 
145; Buchanan v. Campbell, 14 Gr. 163, and some other Ontario 

might consider it improper to allow the plaintiff to raise 
111 this way two of the questions thus discussed. Ifthere was no 
statutory authority in the secretary-treasurer of the Eastern 
Judicial District Board to offer lands for sale for the taxes of 1883 
or 1884, or if the deed of conveyaiiee to the defendant Corbett 
was not executed by the officers or under the corporate Seal of 
the proper municipal Corporation, the deed is wholly void.

I am not sure, however, thatwe ought at the present time in 
this Provmce, to adopt and apply the principle of those decisions.
It 15 of the greatest importance to property owners, that their 
registered titles should have no such apparent clouds upon them 
111 the books of the registry offices.

A deed of lands properly executed in pursuance ofa valid sale 
for unpaid taxes, may be registered under “ The Lands Registra- 
tion Act ofManitoba,” C. S. M„ c. 60, s. ,j. Upon produetion 
to -kim of an instrument with proper proof of execution the 
registrar is to endorse upon it a certificate of ils registration such 
as appears upon the deed produced in the present case, which 
was, apparently, 111 duplicate. See ss. 31 and 32. That certifi- 
cate, at least where there
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were two or more original parts, is, by 
section 31, madt prima facie evidence of the due execution of 
thejnsffument. A solicitor investigating the title would, then 
find such proof in the registry office, and it would often be diffi- 
cult to show clcarly that the instrument was not duly executed. 
Even if The Manitoba Municipal Act, 1884, 47 Vic. c. 11 as 
amended by the Acts 48 Vic. cc. 24, 25, contained no provisions 
under which lands could be sold for the taxes of 1883 or 1884 
tnere was in sections 335, 336 and 337, clear provision for sale 
for arrears of taxes imposed before 1883, and there are in sections 
a98-334. provisions evidently ba^d on the assumption that sales 
could be made for other It is not, then, as if yie instru-arrears.
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men t registered was of such a form as clearly to be of no effect, 
or, as if’there were no provisions which could, under certain 
facts or as matter of legal construction, give the necessary autjj- 
ority tö execute a valid deed of conveyance. The Registration 
Act does not appear to contain any provision for expunging from 
the records any instrument not in fact executed or having no 
legal effect.

The 344th and 351st sections of the Act of 1884 imply the 
riglit to bring a suit to set aside or question a sale for taxes. In 
the present case no obligation to our consideration of any of the 
questions raised has been made on any such groi nd as that which 
I have suggested. On the contrary, all of the questions have 
been argued as o pen to be raised in this way, and we are entitled 
to presume that the defendant as well as the plaintiff wishes them 
disposed of in this suit, so far at least as they are raised 4>y thfe 
pleadingd. The right to maintaih the suit upon these points is 
to some extent supported by a recent case in the Supreme Court, 
Rodbtirn v. Swinney, 16 Sup. C. R. 297.

I have reférred to the point, however, for the double purpose 
of showing that it must be regarded as open in future cases, and 
of indicating some grounds for arguing against the principle of 
the Ontario cases referred to. I do not intend to express any 
opinion upon it. I sliall proceed to consider upon their merits 
all the questions argued so far as they appear to be raised by the 
pleadings. .v

It is obvious, however, that such a suit cannot be treated as an 
. action ot ejectment, in which the plaintiff would prove a prima 
facie title to the land, thus putting the defendant to proof of the 
tax sale deed and of the facts giving to the officers authority to 
make it. The plaintiff must certainly allege a title and prove it 
prima facie} but only for the purpose of showing that he has a 
locus standi to attack the instrument complained of. It is still 
for him to show that the instrument is invalid and does not affect 
the land. He must prove either that it was not executed or that 
the facts were such that the officers assuming to execute it had no 
authority to do so.

(His Lordship then discussed the pleadings and the evidence 
bearing upon the objection to the assessment en bloc of the whole 
parish lot, holding that it was not snfficiently proved that it was 
imprope&to have so assessed it.)
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Had the secretary-treasurer of tlie Eastern Judicial District 
Board authority to make sale of the land for these arrears ? 
denied that he could, under any circumstances, do so, and it is 
also asserted that even if the authority existed in any case, the 
conditions necessary to enable him to make a valid sale of the lands 
in question were not fulfilled.

It is

The difficulty respecting the authority to sell lands for any 
such arrears arises as follows :—By the 298U1 section of the Act 
of 1884, as amended by the Act 47 Vic. c. 51, s. 5, “ Wherever 
the whole or a portion of the tax on any lands has been due for 

than a year after the thirty-first day of December of the 
year when the rate was struck, the treasurer of the district shall 
submit to the chairman of such district, lists in duplicate of all 
the lands in his books belonging to the several municipalities 
within the district, on which he is authorized to collect any taxes 
and liable under the provisions of this Act to be sold for 
with the amount of
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i 4>y the 
points is 
le Court,

more

taxes,
arrears against each lot set opposite the 

to the end of the calendar year 
last preceding the submission of such statement, and the chairman 
shall authenticate each such list by affixing thereto the Seal of the 
board and his signature, and one of such lists shall be deposited 
with the clerk of the municipality in which the lands therein 
described are situated, and the other shall be returned to the 
district treasurer with

same, includihg all taxes in
purpose 

ises, and 
nciple of 
>ress any 
ir merits 
:d by the warrant thereto annexed, under the hand 

of the chairman and the seal of the district, commanding him to 
levy upon the lands therein described for the arrears of taxes due 
thereon with the rosts." And by the301stsection, “Thedistrict 
treasurer shall

ited as an 
a prima 

•of of the 
liority to 
prove it 

he has a 
[t is still 
not affect 
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prepare a copy of the list of lands to be sold, as
authorized by this Act.......................and shall cause such list to
be published,” &c. And by the sioth section, “ The district 
treasurer shall offer the lands for sale by public auction, and in 
doing so shall make and declare the amount stated in the list or 
advertisement as the taxes due, together with the other c harges, 
and shall then sell the same to the highest bidder,” &c.

The treasurer, then, empowered to sell only the lands to 
which his warrant relätes and which he has advertised for sale, 
and the list to which the warrant refers was to be of the lands 
“ liable under the provisions of this Act to be sold for taxes,” 
and the list to be advertised was to be “of lands to bé sold, as 
authorized by this Act," Then, so far as these provisions

was

evidence 
he whole 
at it was

were
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concerned, it was not settled what were the lands “ liable to, be 
sold for taxes,” or “ to be sold as authorized by this Act,” or, 
in othér word^-what lands the treasurer could sell. In short, he 
vvas tö sell only those liable to be sold for taxes, without it being 
specified whät those were.

Hy the zSgth section the treasurer of every äistrict was, on or 
before the ist July in each year to furnish to the clerk of each 
municipality a list of all lands in his municipality in respect of 
which any taxes had been in arrear for the year next preceding 
the ist June in that year, and that list was to be headed in the 
words following“ List of lands liable to be sold for arrears of
taxpnn the year one thousand eight hundred and---------------

/''The assessor was then to ascertain if any lands in this list were 
occupied and mark them “occupied” cjr “ not occupied,” as 

j the case might be; and the clerk was to furnish to the district 
treasureV a list of the several parcels of land appearing “ on the 
resident roll as having become occupied.” By the agjrd section 
the district treasurer was, on or before the ist September in the 
then current year, to return to the clerk of each local munici* 
pality an account of all arrears of taxes due “ in respect of such 
occupiecUands.” By the 2g4th section, the clerk of each muni- 
cipality wa% to add tliese to the taxes assessed against ‘‘such 
occupied lands ” for the year. By the zggth section, if there 
were not sufficient distress “ upon any of the occupied lands in 
the preceding section named,” to satisfy both the arrears and 
the taxes for the current year, the treasurer (presumably of 
the municipality) was to show this in his roll. Then by the 
zgöth section, “In case it is found by the statement directed 
to be made to the district treasurer that the arrears of taxes 
upon the occupied lands of nonresidents, or any part there- 
of, remain in arrear, such land shall be liable to be sold for such 
arrears.” And by the 3ooth section, “The said treasurer shall 
not sell any lands which have not been induded in the lists fur- 
nished by him to the clerks of the several municipalities in the 
month of June preceding the sale, nor any of the lands which 
have been returned to him as being occupied under the provisions 
of this Act, except the lands, the arrears for which had been 
placed on the tax roll of the preceding year, and still remain in 
arrears in consequence of insufficient distress being found onthe 
lands.” r
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By the 3351b, 3361b and 3371b sections, special provision is 
expressly made for the sale of lands for arrears owing and unpaid
Z" * Previous t0 the 'st Jammry, ,883; but, wjth the 
exception of the i96th section,, no part of the Act appears to 
expressly make any lands liable to be sold for taxes of succeeding
nonresidentf31 8eCt'°n appHed only 10 the °“upied lands ofwas, on or 

k of eacli 
respect of 
preceding 
led in the 
' arrears of

. ;." W0vjd, »0t appear that the arrears upon the.se were 
mtended to be placed on the collector's rolls for collection by 
distre»» or otherwise, they would almost seem excluded from lia- 
bility to sale by the last part of the 300H1 section. Tlien, to 
make the con fusion greater, in 1885, by 48 Vic. c. 24, ss. 9, i, 
the a9and, 295th, 296U1 and 3001b sections of the Act of ,884 
were repealed, so that no express provision making lands liable
hipld befml S remainCd’ except thOSe relatil’® to —

Now, undoubtedly, statntes of this character should bé strictly 
construed. lo the many authorities cited by Mr. Justice Gwynne
he adderi7hme C°"rt CrySl‘r V' M(Kay' 3 Sup- C- R' 436, may 
he added the expressions of I-ord Cairns in Cox v. Rabbi,s, ,
App. Ca. 478, “My Lords, a taxing Act must be construed
strictly; you must find words to impose the tax, and ifwordsare
not found whtch .mpose'the tax it is not to be imposed;” and
m Partinglon v. The Altorney-General, I„ R. 4 H. I,. 122 “ if
the Crown »eeking to reVover the tax cannot bring the subject
w, h.n the letter of the law, the subject is free, however, appar-
tmtly wtthm the sp.rit of the law the case might otherwise appear
to be. In other words, if there be admissible in any statute,
what IS called an equitable construction, certainly such r
struetion is not admissible in a taxing statute, where you
simply adhere to the words of the statute."

But by these Acts, authority was certainly giyen for the imposi- 
tion of the taxes. The municipal councils and officers were dis- 
tmctly empowered to assess the lands, levy rates and collect the 
»ame. The Act of 1881 authorized their collection by distress 
of the goods of the party who ought to pay them, and in the 
event of there being no property to distrain, by sale of the lands 
on which taxes were two years in arrear. The Act of 1882 sec- 
lion 246, authorized distress of goods of resident ratepayers and 
ol nonresidents who had required their
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the roll. Returns of arrears ^vere to be made to the county 
treasurers, who were, by section 270, empowered to distrain for 
taxes on lands of nonresidenls. By the 2791b section, the occu- 
pied lands of nonresidenls were made liable to be sold for arrears 
of taxes. While by the 281st section, the same provision was 
made as by the original 2981b section of the Act of 1884 with 
reference to the district treasurer, for the preparation of a list of 
the lands in the county treasurer’s books, ‘ the nonresident or 
other taxes on which he is autkorized to collect and liable under 
the provisions of this Act to be sold for taxes,” and the issue of 
a warrant for the sale of the lands in the list, and while the 
county treasurer was directed by the 2721KI section, as the district 
treasurer by the 289111 section of the Act of 1884, to furnish 
ycarly to the clerks of the municipalities, lists of lands a certain 
time in arrear with the heading, “ List of fonds liable to be sold 
for arreai*s of taxes in the year one thousand eight hundred and 
------- --------,” the Act of 1883 containéd no more explicit provi
sions thart the original Act of 1884, making any but occupied 
lands of nonresidenls liable for sale for arrears of taxes.

By the 2541b section of the Act of 1883 and the 270111 section 
of that of 1884, “ The taxes accrued 011 any land shall be a 
special lien on such land,” &c., but unless the provisions for sale 
applied no mode of realizing the liens was given.

Now, the reference in the 281st section of tht^Act of 1883 and 
the 298111 section of that of 1884, to “ nonresident or other 
taxes,” showed that the I.egislature did not contemplate that the 
list of lands to be prepared as containing those to be sold under 
that and subsequent sections should comprise 011 ly occupied lands 
of nonresidenls. If the legislation had remained as in the Act 
of 1883 and the original Act of 1884, I think that there would be 
110 difficulty, having reference to the expression just mentioned 
in the 281st and 2981b sections respectively, and to the directions 
to the county and district treasurers to prepare lists of all lands 
on which taxes were for certain periods in arrear with the head- 

f ings inentjpned, in construing the 284111 section of the Act of 
^ i88|4apd the 3001 h section of that of 1884, providing that, “ The 
said treasurer shall not sell any lands which liave not been 
included in the lists furnished by him to the clerks of the several 
municipalities,” &c\, as declaring that lands properly included
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in these lists werq liable to be sold. The intention is 
that it may be taken as expressed.

Then, although by the amending Act of 1884, 47 Vic. 
s- 5, a new section vvas

e county 
train for 
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so obvious
x
c. 51,

. substituted for the original zggth before
the original Act came into force, from which the expression “the 
nonresident or other taxes," &c., was omitted, I cannot talte that 
as conclustvely showing an intention to take away the liability of 
other lands tlian the occupied ones of nonresidents to be sold for 
taxes The 28gth and the 3ooth sections still remained, and 
tliough the argument for the construction which 
tliose sections and the

b>

I have given
corresponding ones in the Act of 188? 

may be considered, in some respects, weakened without that 
expresston, and there is room for the argument that the repeal of 
that expression indicates an intention to the 
that the same construction

contrary, I think 
must be given to the Act as thus

amended.
Then, what effect had the repeal of the agöth and rootb . 

tions by 48 Vic. c. 24, SS. 9, n ? If the Act of ,884 hali 
origmally enacted as it would stand after the _
1885, I think that there would be good ground for 
it made liable to be sold for taxes, all lands on which taxes were 

certain time in arrear, and in respect of which all other neces- 
sary conditions should have been fulfilled.

a.nendments of 
arguing that

Ii section 
lall be a 
is for sale

lhe treasurer of the district was still to transmit annually to 
the clerks of the municipalities, the lists of all lands 011 which 
taxes were a certain time in arrear, with the same important 
leading, and there were provisions contemplating such sale 
evidently not relating to lands on which the only arrears were of 
taxes imposed before 1883. But when we consider that upon the 
construction which I would give to the Act of 1883 and the Acts 
of 1884, all lands tmght become liable to be sold for arrears of 
taxes up to the time of the passing of the Acts of 1885, and that 
some amendments were made by the lalter Acts in respect of the 
matters leading up to the sales, it appears to me that the inten
tion that all lands were subject in certain events to become liable 
to be sold, was sufficie-ntly indicated to bring them upon fuMl-
!ections thC neCTSary conditions within the 298» and following

that other- 
of enforcing the lien given

1883 and 
or other 

: that the 
ild under 
ied lands 
1 the Act 
would be 
entioned 
lirections 
all lands 
the head- 
e Act of 
at, “ The 
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le several 
included It is to be noticed also, as aiding this construction. 

wise either there would be 110 means
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tlby the statute, or that expensive suits would be required for the 

purpose, while there is no possible reason which can bé suggested 
for making a distinction in this respect between occupied lands 
of nonresidents and others, or any indication whatever of such a 
radical change in the intention of the Legislature at any period.
It is also important to notice that the provisions of our statutes 
of 1883 and 1884, relating to the sales of lands for taxes, are 
almost verbatim copies of the corresponding portions of the 
Ontario Assessment Act, 32 Vic. c. 26, which would be opeti to 
the same criticism, but under which, as the reports of decided 
cases show, many parcels of land.wére sold which were not of the 
character of those made liable to sale by the express wordsof the 
statute. It does appear, however, that the earlier. enactments 
relating to Upper Canada were better drawn and did give express 
authority for "the sale of all lands on which taxes were for a cer- 
tain period in arrear. See Con. Stat. U. C., c. 55, s. 110 et seq,
16 Vic. c. 182, s. 55 et seq.

I am of opinion that it is sufficiently sliown by the statutes that 
lands of the description of the lot now in question were liable in • 
1885 to be sold for taxes in this Province.

Then, the only remaining objections to the authority of the 
• secretary-treasurer of the district to offer these lands for sale, are ' 

diose which reläte to the furnishing to the clerk of the munici- 
/' päUty of the lists of lands in arrear under the 272nd section of 

Z the Act of 1883 and‘the 289111 and 298111 sections of the Act of
1884. I do not deem it of importance to examine the evide^ice 
closely for the purpose of determining if it is sufficiently made out 
that some one of these lists was not furnished, for I cannot regard 
the furnishing of any of them as a condition precedent to the 
right to sell the lands. j

By the 3ooth section of the Act of 1884, it was expressly pro
vided that, “ The said treasurer shall not sell any lands which 
have not been included in the lists furnished by him to the clerks 
of the several municipalities in the month of June preceding the 
sale.” This provision impliedly excludes the idea that the 
including of the lands in the list for any other year under the 
zSgth section should be a condition precedent to the sale. The I 
3ooth section was repealed in 1885 by 48 Vic. c. 24, s. 11, at the I 
same time as the repeal of that portion of the 29oth section I 
whioh required the assessor to notify the occupiers or owners that I
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. * ands ,n these llsts were lial'le to be sold for arrears of taxes. 
rhis appears to me to shotv that, although for the purposes of the 
mumcipa mes, the lists were to continue to be furnished ycarly 
the furmshtng of the list or the inclnding ufany partiet,lar parcel 
■n it was no longer to be a condition preredent to the right to 
sell any parcel.

d for the 
uggested 
ed lands 
of such a 
Y period, 
r statutes 
axes, are 
is of the 
: open to 
decided 

lot of the 
ds of the 
actments 
e express 
for a cer- 
10 et seq,

When, too, we find such 
section

an enactment as that in the jooth 
so closely following the provision of the agSth section, 

reqiiinng that the hst of lands to be sold should be furnished to 
e-clerk of a municipality, it appears to me impossible to sup- 

pose that the furnishmg of this list was to be a necessary prelim- 
lnary to the sale. The obvious purpose of reqtiiring a duplicate 
of the hst to be sent to the clerk of the municipality was to 

bettej the preservation of a record of the lands to be sold, # 
as well as to place information of what was being done by the 
Officers of the district in the hands of the officers of the munici
pality, It does not appear that the interests of the owner 
particularly concerned in the furnishing of such

I am, therefore, of opinion that it is not shown that jn 188? 
the land in question was not land on which the whole or a por
tion of the^tax had been due '• for more than a year after the 
thirty-first day of December of the year when the rate was struck ” 
or on which the district treasurer was authorized to collect 
taxes, or which was

ensure

tutes that 
liable in a list.

ty of the 
sale, are ' 

i munici- 
ection of 
le Act of 
evide^ice 
made out 
otregard 
ut to the

. , . o„ , liable ",,dcr tl,e provisions of the Municipal 
Act of 1884, as then amended, to be sold for taxes ; and that so 
far as is made to appear, the district treasurer was justified’ in 
advertismg and offering the land for sale.

V

The next question which I will consider is that relating to the 
mode of sale. Before 1883 6our statutes were similar in this 
respect to tlrose of Ontarip under which the officer making the 
sale knoeked down the smallest quantity which a bidder would 
take for the amount payable on the parcel offered, the competi- 
tion being downward from the largest portion thus bid for to the 
least; and that system of sale accordingly pre vai led here. 
by the Act of 1883 a distinet change was made. By the 2qcth 
29Öth and 297H1 sections, the treasurer was to “ offer the lands 
for sale by public avetion," was to declare the amount due with 
charges as “ £he upset price on each respectivé lot or parcel as 
offered for sale,” and “ then sell the same to the highest bidder

essly pro- 
ds which 
the clerks 
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that the 
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or to such person as shall be tvilling to lake it at the upset jyice, 
s there being no higher bidder;" i# the land would not sell fort 

full amount of arrears of taxes and cliarges, the treasurer was 
sell for atiy sutn he cotild realize, but if it sold for a greater surn, 
the purchaser was lo pay the amount of taxes and cliarges at once 
and the balance within one month after the expiration - f the 
time for redemption, and in event of his failure thtis to pay the 
excess, lie was to forfeit all claim to Ihe land and the amount 
previously paid. Otlier sections made provision for the disposi
tion of this surplus, the ascertaining of the former owncr and its 
payment to him.

There could he no doubt of the treasurer'* duty, under ihese 
provisions, to offer the whole parcel fur sale and to seli it ont for 
the highest price offered. For soine reason, however, a change 
was made in the Act of 1884, by the 3101I1 section of which, 
“the district treasurer shall offer., the lands for sale by public 
auction, and in doing so shall fitakc and dcdare the amount 
stated in the list or advertisemem as the taxes due, together with 
theother cliarges, and shall tlien sell the same to the highest 
bidder, or to such person as shall be willing to lake it, there f 
being no higher bidder, but subject lo rtdemption as hcreinafter 
provided for,” thus nearly following the 295111 section of the Act 
of 1883—but then adding (wliat is not fottnd in the Act of 1883)
“ or so much ol the said land as is sufficieut to discltarge Ihe 
taxes and all lawful cliarges incttrred in and ahout the sale ond 
the collection of the taxes, selling in preference such pait as he 
may consider best for the owncr lo stil first; and in offerlag or 
selling such lands it shall not be necessury todescribe partieularly 
the portion of the lot which is to be sold, but itshall be snffieient 
to say that he will sell so much of the lot as may he nccessary to 
secure the payment of the taxes and lawful i harges due thereon.”

This addition was taken from the Ontario Statutes, K. S. O., 
c. 180, s. 137, 32 Vic. c. 36, s. 138. In-the 312th and subst- 
quent sections, however, were similar provisions to tltose found 
in the 297111 and subscquent sections of the Act of 1883, for pay
ment of the excess ovcr the amount of lax, s and cliarges, furfeit- 
ttre of the land and money paid in event of delaull, and the dis
position of the surplus. Their rctenlion appears tu me lo indic- 
ate that the treasurer might still sell ont the parcel en bloc for
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more tlian the taxes and charges, as under the Act of 1883 ; 
though, probably, if the stoth section öf the Act of 1884 
remained unchanged, he could have chosen the Ontario method.

liui that section did not remain unchanged. It was altered 
before ,t came in to force by the Act 47 Vic. c. 5,, s. to, which 
struck ont all the added portion to which I have referred, and 
subst.tuted the following The district treasurer may offer the 
said iand for sale in legal sub-divisions or in different lots or 
parcels, so that no sucli lot or parcel sliall be less than a single 
lot according to any registered plan, nor less than a legal sub- 
division according to the Dominion Government Surtey If 
there be no registered plan of the lands of which the parcel 
offered for sale forms a part, he shall exercisi; his discretion in 
selhng the portion which shall appear to him best in the interests 
of the owner and of the giunicipality; and if by selling according 
to the above conditions a portion of the particular lands assessed 
for any sum for which the same are advertised for sale, he realizes 
the full amount of the taxes due thereon and the other charges 
he sliall not then sell any further portion thereoi."

The “legal Sub-divisions" referred to in tliissubstituted clause 
evidently the legal sub-divisions authorized by the i6th sec

tion of the then Dominion Lands Act, 46 Vic. c. 17, R. S. C 
c. 54, s. ao, and the description of the land in question shows 
that it did not form any portion of the lands surveyed into town- 
ships and sections, but that it must have been surveyed under 35 
Vic. c. 23, s. 16, D., so that there could have been no legal sub- 
division. The registered plan referred to is evidently one made
and filed or registered under the 5and, 53rd or 55th section of
the Registry Act, C. S. M., c. 60, and not a plan of original 
survey of the Dominion Government. The argument then, is 
that, as to sucli lands, the treasurer could sell only so much as 
would realize the exaet amount of taxes and charges due, which 
would involve his proceeding by the Ontario method. This 
argument is based upon the assumption that the Legislature 
would not authorize the sale of
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ot any more land ttan was aetually 
necessary for that purpose. But, having in view the faet that 
by the Act of 1883, the whole parcel assessed was to be sold 
that by the original Act of 1884 the treasurer was still authorized 
to sell the whole, and that under the section as amended he was
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allowed in most cases to sell wttole lots or parcels according to 
the surveys or plans, even though somewhat more tlian the amount 
due should be obtained, I do not think that any suqh assumption 
can be made.

The provision at the end of t ne clause is intended merely to 
pre ven t the treastirer from unnecessarily increasing the surplus 
by mak ing sales of further portions of the assessed parcel after 
the aggregate of the pric.es of portions first sold comes up to the 
amount to be raised.

In my opinion, the treasurer should consider both the interests 
of the owner and those of the municipality, and having reference 
to t hese he should determine whether it would be proper to offer 
the whole parcel at once* or a dcfinite portion of it, but wlien he 
has so determined and put it up' for sale, he should sell it out for 
the highdst price obtainable. In the present instance, the whole 
lot was offered. This was apparently done vvithout inquiry 
respecting the particular features of the lot or its situation. It 
is not distinctly stated that the trqasurer made no such inquiry, 
or what was the extcnt of his personal knowledge. The evidénce 
of Mr. Hoare shows that he was thé assistant secretary-treasurvr 
and conducted the sale, that he (Hoare) did not know the value 
of the lot or anything approaching it, and vvas possessed of no 
information which he could give to intending purchasers respect
ing its value or position or the quality of the land, and that the 
board had taken no proceedings lo ascertain any of these things. 
It is to be obser ved upon this evidence, that the board has noth- 
ing to do with the mat ter, and that so far as the exercise of a 
discretion as to selling a part or the whole or the mode of division 
into smaller portions, this is the business of the secretary-treasurer 
himself, which he would, apparently, not be entitled to delegate 
to any other person. It has not been contended that he could 
not employ a party to act as auctioneer and conduct the sale as 
such, which, so far as can be judged from the evidence, was all 
that Mr. Hoare did. It might be that the secretary-treasurer had 
some personal knowledge of the property, which, taking into 
consideration the various circumstances lo which Mr. Hoare 
refers, led him to conclude that the whole lot should be put up 
for sale, and to so instruct Mr. Hoare.
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But, apart from this, the aggth section of the Act of 1S84, 

which was in force when the sale was effected, appears to :v.c 
conclusive upon this point. It provides that, “ It shall not be 
the duty of the district treasurer to make enquiry before effecting 
the sale of lands for taxes, to ascertain whether or not there is 
any distress upon the land; nor shall he be bound to inquiré into 
or form any opinion of the value of the land."

ding to 
amount 
imption

erely to 
surplus 

:el after 
p to the This certainly seems inconsistent with the duty of the treasurer 

to exercise the discretion mentioned, but there is the express 
statutory provision applicable to the lot in question as well as to 
any other, and certainly it is impossible to say that a sale is void 
because the treasurer did not do what the statute says he is not 
to be bound to do, or did not make inquiries which could be 
important only to enable him to form an opinion which the 
statute says he is not to be obliged to form.

A similar enactment
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was first made with reference to Upper 
Canada by the statute 27 Vic. c. ig, s. 4, and in Yokham v. 
Hall, 15 Gr. 335, Vankoughnet, C., said, -• I think that the fourth 
section was meant merely to relieve the sheriff.... or treasurer from
certain inquiries as to the value and position of the land, which 
the court had held it was his duty to make before sacrificing 
thousands of dollars worth of property to obtain payment of 
triflingsum for taxes.’’ Expressions of opinion respecting the 
existence of sucli a duty before that enactment are found in 

Henry v. B ur nes s, 8 Gr 345, and Massingberd v Mnntaguc, 9 i 
Gr. 92, one being that of the learned chancellor himself, who 
evidently thought afterwards that the statute rendered it unneces- 
sary.

Upon the evidence I cannot find that the inadequacy of the 
price should furnish any ground for declaring the sale void. We 
cannot but regret that valuable property shoulti tlius be sacrified; 
but, so far is the evidence from showing that the sale was a worse 
one than was to be expected, it appears that about the time when 
it occurred, the officers experienced great difficulty in realizing 
the arrears of taxes and expcnses by such sales. If tliey were 
required to wait until a fair approach to th^ordinary Iharket 
value of such lands could be obtained they wouid never effect any 
sales. The mere fact that a purchaser can not be certain of 
obtainmg a good title, but is exposed to the risk of such litigation
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as this suit presents, is sufficient of itself to prevent the realizing 
of any reasonable prices. The adequacy of the price must be 
judged relatively to the circumstances under which it is obtained.

In Brown v. Hammond, 2 Ca. in Ch. 249, the plaintifTs bill 
set forth that he was seized of 300 acres of land in the fens which 
he demised to one All ison at ^50 rent for two years, and after 
at j£6o, the lessee covenanting to pay all taxes, that a tax of 
^30 was imposed and a penalty of ^3 incurred, that the lessee 
having sufficient rent in his hands to pay the ^33, combined with 
the defendant, one of the conservators, to defeat him of his inher- 
itance, and forbore to pay the ^33, that the officers appointed to 
sell by the laws of the fens, sold 100 acres of the 300 to the defend
ant a commissioner, wheruus the 100 acres were worth ^400 to be 
sold. The defendant den ied the combination and pleaded to the 
rest the statutes of dräinage, and that the sale was made accord- 
ing to anti by virtue of tliose statutes. “ The Lord Chancellor,” 
says the report, “ allowed the plea, for he could not relieve con- 
trary to an Act of Parliament, and if he should, it would destroy 
the whole deconomy of the preservation of the fens and compared 
it to the case of a mortgage of houses in London of great value 
that should be settled by the judges according to those Acts made 
concerning London to be rebuilt. This court shall not examine 
any sale on prétence of equity.” In a note is added, “ The sale 
is made four months after default of payment, twice in the year, 
and their use is to expose first ten or fewer or more acres for the 
sum in arrear, and no increase till a chapman offer, &c., and 
never sell for more than what is in arrear of the tax and penalty, 
and, it seems, can sell for no more.”

In Cotter v. Suther/and, 18 U. C. C. P; 357, Mr. Justice 
Wilson referring to Brown v. Hammond and a case in March, 
123, pl. 202, said, “ These cases show that it is the necessary 
accompaniment of every tax sale to be subjected to many excep- 
tions and to have the 111 taken at every stage and in every form, 
and that it is no new thing to have land sacrificed on such occa- 
sions, and that the court should not, on pretence of equity, relieve 
again st the sacrifice because of the Act of Parliament.”

And in Henry v. Burness, 8 Gr. 345, in which it appeared 
that land worth ^500 had been sold for taxes at ■£ 2.12, Spragge,
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V.C., said, “ He,” (ihe plaintifTs couifsel) “ also insisied upon 
the ext™me "ladequacy of price as a ground for setling aslde the 
sale. Upon tlns latter point, I hardly think thatithe grounds 
upon wluch the court acts upon inadequacy of price apply to 
such a sale as this. The fraud evldenced by inadequacy of price 
is that upon wluch the court proceeds; but on a sale which the 
law makes the duty of a public officer to collect 
publtc purposes, if the sale be duly and 
fraud on his part 
seem excluded.”
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But, notwithstanding the length at .which I have fel t obliged 
to examine into these objections, I cannot consider it proper to 
leave the case without some reference to the remarks in later 
Ontario cases which have been so strongly pressed upon us by • 
Counsel for the plaintiff. Of these, perhaps the 
those used by Chief Justice Wilson in DeveriU 
R. 222. At

strongest are 
v. Coe, 11 Ont.

page 235 he is reported, “ The sale, there is no 
doubt, was openly and fairly conducted in the ordinary sense of 
those terms, unless selling the land situated as it is for *4.04, 
wluch was about the one hundredth part of its value, can at this 
day be said to be unfa.rly conductirig the sale.” And at page 
239. “ If I had not finally, and, as I have said with hesitation, 
come to the conclusion that the sale cannot be supported I 
should have been in favor of giving the defendant an opportunity 
if he desired it, of trying the qucstion whether the sale of the 
land can be allowed to stand or can .in law be said to have been 
faily conducted, when three or four acres of land wortli #300 or 
$400 were sold for only $4.04. I do not pretend to say, nor do 
I think that there was any unfairness on the part of the treasurer 
111 the ordmary sense

Justice 
March, 

ecessary 
y excep-

:h occa- 
, relieve

of that term; but it may be argued that the 
mere fact öf selling land of so much value for so low a price was 
an unfair proceeding, however honestly the officer was acting. It 
was unfair to the owner of the land in that sense. No agent 
trustee, auctioneer or sheriff could act in such a manner, and the 
purchaser must have known he was getting an unfair bargain 
Ihe treasurer, under section r37, is to exercise some considera- 
tion for the owner, for if he sell a part of the land, he is to sell 
m preference such part as he may consider best for the owner to 
sell fii-st, and wliy should he not consider also the owner’s interest

ppeared
ipragge,

\
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he should or sho^Mas to wht/t
most inadequate price. The defendant may not desire to try 
that question, as he has judgment upon the grounds stated, but 
if he desire it, we will reserve the right to deal with that part of 
the case in the event of our judgment being reversed or varied.”

Similar remarks were made by Patterson, J. A., in Donovan v. 
Högan, 15 Ont. App. R. 432, and Hagarty. C.J., in Hall v. Farqu- 
harson, 12 Ont. R. 598. I will not repeat them in full. I have 
given those of Chief Justice Wilson for the purpose of their com- 
parison with what he had said so long before.

not sell his vvhole land for a
sid.
anc
in

be

I

of ]I do not regard his judgments in Cotter v. Sutherland and 
Deverill \ . Coe, as in any respect inconsistent upon the point 
which I am considering. Apparently he did not so regard them, 
as in that case we would have expected some reference in the 
latter to » the former judgment, and some explanation of the 
change of opinion. Many years had elapsed between tlie first 
and the second of the decisions. Great changes had taken place 
in Ontario in the meantime. A degree of disproportion between 
the ordinary market value of lands and the price realized at a 
sale for taxes which would have seemed natural at the time of the 
sale questioned in Cotter v. Sutherland, might well be evidence 
of fraud or unfair conduct of the proceedings when that to which 
Deverill v. Coe related took place. It was, evidently, to this 
view of the matter that he had reference when he said in the
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. . . can at this day be said to be unfairly conducting the W
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But, to understand-fully his latter remarks, as well as those of 
the other learned judges mentioned, we must refer to the statute 
which affecttid the sales. By R. S. O., c.'180, s. 155, 32 Vic. 
c. 36, s. T30, “ If any tax in respect of any lands sold by the 
treasurer, in pursuance of and under the authority of The Assess- 
ment Act of 1869 or pf this Act, has been due for the third year 
or more years preceding the sale thereof, and the same is not 
redeemed in one year after the said sale, such sale and the official 
deed to the purchaser of any such lands (provided the sale be 
openly and fairly conducted) shall be final and binding,” &c. 
Then, to make this section applicable to give efifect to deeds
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d for a 

to try 
sd, but 
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aried.”

which, without it, would be invalid for some defect, it was 
sidered a condition precedent that the sale should be “ openly 
and fairly conducted; ” but the language of Mr. Justice Patte 

in Donovan v. Högan, clearly points out the distinction between 
a set of circumstances which would show this condition not to 
be fulfilled, and one which, of itself, would invalidate the sale.

It is not clear that in Dcvtrill v. Coe, Chief Justice Wilson 
went further. He may have meant that if it were found that the 
condition was not fulfilled, other objections would be open. At 
any rate, he did not hold that the sale was bad for the inadequacy 
of price, merely suggesting that it raised a question to be tried. 
He in no way indicated that the sale would be void as fraudulent 
or unfairly conducted if the price was such as was usually 
realized aftales for taxes honestly and .fairly conducted in other 

respects^/If he had done so, I should have felt constrained 
ully to dissent.
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After a careful examination of the reports of cases involving 
such sales in the courts of Upper Canada and Ontario, I have 
found none in which a sale has been avoided 011 the mere ground 
of the inadequacy of the price. On the contrary, many sales 
have been upheld in which exceedingly small prices were obtain- 

ed. In a very recent case, Claxton v. Shiblcy, 10 Ont. R. 295, 
the sale was adjudged good, although only $6.06 were paid for 
land worth $600 or $800. While Proudfoot, J., originally held 
it bad, (9 Ont. R. 451,) it was on quite a different ground. 

Without considering the question discussed as to whether the 
deed must be governed by the original Act of 1886, 49 Vic. c 
52, s. 673, or by the amending Act of 1887, 50 Vic. 
or the extent to which defects

i
hose of 
statute 

32 Vic. 
by the 

1 Assess- 
ird year 
: is not 
: official 
sale be 

&c. 
1 deeds

c. ro, s. 52, 
are cured under either, I will say 

only that neither the original nor the amended section
appears

to make sales invalid which would not be so without the enact- 
ments. The section 
sale deed shall be annulled

amended provides, that “no such tax 
or set aside except upon the following 

grounds and no other,” one being “ that the sale had not been 
conducted in a fair, open and proper manner.” But the section 
is restrictive, not enlarging. It is intended to cure defects and 

not to extend the principles upon which a court of equity would 
interfere to declare void inyoluntary sales effected under a public

W
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statute to realize charges properly imposed. Thure is no evid- 
ence that the officer having to effect the sale did not sell to the 
highest bidder or for the best price that could be obtained at 
such a sale. There is nothing whatever to suggest that he could 
have taken any course which would have resulted in obtaining a 
greater price for the whole land, or the amount of the arrears and 
expenses for a smaller quantity of land. Having reference to 
the nature of the sale, the uncertainty of ti lies, made greater by 
the frequent and confusing changes in our statutc.s, and ihe evid- 
ence of the difficulty in mak ing good sales, I cannot feel wnr- 
ranted in finding that there xvas any such fraud, actual ur con- 
structive, as would, upon ordinary principles of equity, avoid the 
sale.
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An objection was taken to the form of theadvertisement which 
appears to jne unimportant. 

t
Upon the question of the additions to the taxes which have 

been termed “ in terest,” I will assume that the decision in 
Schultz v. Winnipeg, 6 Man. R. 35, applies and that they were 
unauthorized. As, however, the sale was not to be conducted 
according to the Ontario method, but the whole lot could be 
sold for the best price obtainable, I cannot consider that the 
principle of the Ontario cases upon the effect of sell ing for an 
excessive sum has any application here. The result hcre is only 
to increase the surplus.

Whatever, then, the effect of the original öyjrd section of the 
Act of 1886 or the amendment of 1887, I can find no reason for 
considering the sale to have been invalid or the purchaser not to 
have been entitled to his deed. I agree vvith the view of my 
brother Dubuc upon the form of the deed.

Upon the question of the seal I shall say very little. I have 
formed the opinion that the old Corporation of the Municipality 
of Kildonan was not wholly dissolved by the Municipal Act of 
1886, but that the former corporate seal could properly be used. 
Neither the addition of new members nor the increase of the 
territory over which the authority of the Corporation could be 
exercised, nor the change of name necessarily put an end to the 
old Corporation and created a new one, though these would be 
circumstances to be taken into account in construing the stutute.
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To hold tliat the old Corporation ceased to exist,1 would be as 
inconsistent with the tvorils of the 49U1 section, 
it continued with a change of boundaries and
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upon constderations of convenience and of the general law/ of 
Corporation», which I shall not delay to consider carefullv, lam 
unable to conclude that the Act affected such a change i to 
create an entirely new Corporation having none of the propetty 
or nghts of the old Corporation knownas " The Municipalityf of 
Ktldonan." 1

To discuss this question properly would require reference to 
mucli law, anden t and modern, and I abstain from this, as even 
if I tigreed with the plaintiff’s counsel^tipon the effect of the 
statute, I should find the, evidence insufficient to establish the 
objection made. I thi>dc that itmt which . ... was »ecessary that the deed
should be executed under the seal adopted by the Corporation as 
its common seal. It is not the
the Corporation which might for that purpose any seal. 
Upon tlns, as upon other points, the oms is gtihe plaintiff. 
Ihe con len tion is based wholly on .the evidence a$Mr. Munroe ' 
the sccretary-treasurer of the municipality. H?1hows simply 
that he did not understand that there bad been any change of 
Corporation or of name under the Act of 1886, but affixed the 
seal which had been used by the Corporation before the Act 
assuming that there had been 110 change. Being asked “That 
seal was never adopted by this Corporation you have now found 
out you are? ” he replied “No, it has been the seal of Kildonan 
throughout all the various statutory clianges.” Now, the Act of 
1886 cante into force on the 151b November, 1886. This deed 

executed in November, 1887. Within the interval many 
corporate Acts would have been required to be performed for 
which the council would know that a seal was necessary’ It 
appears to me that the use of the old seal as the corporate seal 
with the knowledge and tacit consent of the governing body 
would be a sufficient adoption of it by that body. For this 
under such circumstances, very little .would suffice. I do 
tliink that the attention of the witness
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this view of the Word “ adopted.” I would tliink it unsafe to 
rely upon his answer as a denial of any but an express and formål 
act of adoption. The seal may have been used in council

as the
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corporate seal of the body, and yet it might not occur to the 
witness that this was included in the question. His answer shows 
that the same seal had continued to be used, which could hardly 
have been done without the knowledge of the council.

On all grounds, then, I agree that the decree should be affirmed 
with costs.

Bain, J., concurred.

Degree affitmed with costs.

McLATCHIE v. McLEOD.

(Before the Full CöiIrt.)

Exemption from seizure.—Land once bound by writ not after- 
wards exempted.

Defendant sold land to his father in 1882. Plaintiff recovered judgment 
against defendant in 1885 for $15,000; and issued fi. fa. lands. In 1888 a 
decree declared the deed from defendant to his father fraudulent as against 
the plaintiff. Immediately after decree the father re-conveyed the land to the 
defendant to enable him to claim it as exempt from seizure. Until the re-con- 
veyance defendant lived with his father upon the land as a member of liis 
family only; and the cultivation was by, or for the benefit of the father. Afj^r 
the re-conveyance the father lived with the defendant who resided upon and 
cultivated the land.

Held, That the land was not exempt from sale under the fi. fa. The land 
having once been bound by the' writ did not become exempt by the acts 
of the defendant.

This was an action of ejectment and came up for decision upon 
a special case.
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The plaintiff claimed under a conveyance from a sheriff made 
in pursuance of a sale under a fi. fa. lands against defendant. 
The proceedings were admitted to be regular, but the defendant 
claimed that the land was exempt from sale, under the circum- 
stances stated in the case, the material parts of which 
follows

453
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; affirmed were as

4. In May, A.D. 1882, the defendant being the owner in fee simple in pos- 
session af, the said lands, sold the same to his father John McLeod for two 
thousand four hundred dollars, and in pursuance of said sale conveyed the 
said lands to the said John McLeod, his heirs and assigns hy deed bearing 
date the sixteenth day of July, A.D. 1884. Dior to the said sale the defend
ant and his father the said John McLeod lived together in the house upon said

5- Immediately after said sale in May. A.D. 1882, the defendant left 
Manitoba on a year’s visit to Scotland, and the said John McLeod remained 
living upon said land.

6. Thc^plaintiff and the defendant having had ceitain dealings prior to 
May, A.D. 1882, as a result of which the judgment refeired to in the said 
sheriffs deed was recovered, and the said writs of fitri facias issued thereon, 
and the plaintiff being unable to collect the said judgment, commenced an 
action in this court on its equity side against the said John McLeod, and on 
the 4th day of February, A.D. 1888, a decree was pronounced in said action 
declaring that the said conveyance of the lands in question from the 
defendant to the said John McLeod, dated the i6th day of July, A.D. 1884,

fraudulent and void as against the now plaintiff, and did order and decree 
the same accvrdingly. The said decree was forthwith duly issued and entered 
and was not appealed against and is now in full force and virtue.

7. On the 6th day of February, A.D. 1888, the said John McLeod 
veyed the said lands to the now defendant, hut no consideration therefor passed 
between the said parties, the object of such conveyance being to re-vest in 
Roderick McLeod the interest of the said John McLeod in such lands, and to 
enable the now defendant to claim the said land as an exemption in case the 
said sheriff should proceed to sell the said lands under the said execution in 
his hands against the lands and tenements of the defendant.

8. From the date of such re-conveyance the defendant has been and is 
in posseasion of the said lands.
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9. During the year 1882 the land was cultivated. During the years 1883 
and 1884 portions of the land were cultivated by John McLeod who 
assisted by the defendant. During the years 1885 and 1886 the land 
1 -ased to one McKenzie and the rent received by John McLeod. During the 
year 1887 a portion of the land was cultivated in the interest of said John 
McLeod, the work being done by the defendant. There was

ion upon

no arrangement
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to wages to be paid by John McLeod to the defendant, except that defend- 
ant was at liberty to live with his father in the house upon the land so long 
as he liked, and when lie did not like he could go.

10. There was a house upon the land in questiön in which the said John 
McLeod resided from May, A.T). 1882, until the re-conveyance by him to his

the 6th day of February, A.D. 1888. After the defendants re tum from 
Scotland he lived with his father in the said house up till the time of sucli re- 
conveyance, since which time the father has lived with the defendant in the 
same house.

11. The said house upon the land in questiön was partially built in 1880, and a 
further portion was addcd thereto in 1882, since which time the defendant has 
as be före mentioned, lived therein, and during the same period, save the year 
he was absent in Scotland and the three years that said land was rented, the 
defendant was durinp eich year occupied in connection with the cultivation of 
the said land.

12. The plaintiff has never been in occupation of the said land.

The questiön for the opinion of the court is wyhether the said land was, at 
the time of the sale thereof, exempt from sale under the said execution against 
the lands and tenements of the defendant.

If the couit shall be of opinion in the negative, then judgment shall be 
entered for the plaintiff^f

If the court shall be of opinion in the affirmative, then judgment shall be 
entered up for the defendant.

/■ •!>• Ewart, Q.C., for plaintiff. By 48 Vic. c. 17, s. 108,/. 
fas. bind from delivery to sheriff. “Seizure” ins. 117 not pro- 
perly applicable to real estate. No seizure necessar 
Sheriffs deed conveys debtor’s interest as at time ofTSdgment 
of writ. For interpretation of word “ seizure ” he .referred to 
Miller v. Tiffany, 5 U. C. Q. B. 79; Tiffany v. Miiler, 6 U. C. 
Q. B. 426; 10 U. C. Q. B. 65 ; Freeman, § 280, 282.

ff./. Cooper, for defendant cited, Kneettlc v. Newcotnhe, 22 
N. Y. 249 ; Crawford v. Lockwood, 9 How. 947 ; Freeman an 
Exns., § 239 ; Hermann on Exns., p. 135, 6; Roter on Jud. 
Sales, 274. As to abandonment of exemptions. Wiggins 
Chance, 54 III. 175; Green v. Marks, 25 III. 204; B/iss v. Clark, 
39 Hl. 59° 1 Fishback v. Lane, 36 III. 437. A fraudulent 
veyance does not affect right to exemption. Marshall v. Sears, 
Am. & Eng. Dig. Onus 011 plaintiff, Stephcnson v. Maroney, 29 
Ill. 532 ; White v. Clark, 36 Ill. 289.
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t defend- 
d so long

{17th May, 1890.)
Tavlor, C.J., delivered the judgment of the court. (n)

It may be that before May, 1882, when the defendant conveyed 
the land in questlon to his father John McLeod, and again from 
6th February, 1888, when John McLeod reconveyed to tiie 
defendant, up to the present lime, the benelit of the exemption 
clause in The Administration of Justice Act, 1885, section 117, 
sub-section 8, might be claimed by the defendant as against an 
execution put in the sheriffs hand^ before May, 1882, or after 
February, r888. But from the time when the defendant 
veyed to John McLeod, and iintil the reconveyance, lie could 
not 011 the facts stated, have set 11 p a claim to the benefit of that 
sub-section as occupying or ctiltivating the land as a homestead. 
John McLeod occupied the house on the land and the defendant 
when on the land al all, 
of lus family. As it is expressed in the case, “ the defendant 
ivas.at liberty to live with his father in the house upon the land 
so lonj^as lie liked, and when he did not like he could go.” 
cultivation of the land, when not lying untilled or under lease from 
John McLeod to McKenzie, by the defendant,

;aid John 
im to his 
tum from 
such re

nt in the

80. and a 
idant has 
the year 

nted, the 
vallon of

con-

::
mcrely living with him as a memberI was, at 

n against

Theshall be

was by him merely 
as the agent or servant of John McLeod. The case says, “ Dur-' 
ing the years 1883 and'1884 portions of the land were cultivated 

assisted By thé defendant," and again 
“ during the year 1887 a portion of the land was cultivated in 
the interest of said John McLeod, the work being done hy the 
defendant.” That the defendant was living 011 the land in his 
father’s house did not, in my opinion, make it his residence 
wlthin the meaning of sub-section 8, fu 
tiie land as the

shall be

108,/. 

lot pro- 
:c. 110. 
c^gment 
rred to 
) U. C.

by John McLeod, who

lor was his cultivation of 
of his father, the cultivation of it by the 

defendant witliin the meaning of (hat sub-section.
servant

mbe, 22 
nan on 
m Jud. 
'gins v.
Clark,

Sears, 
mey, 29

The plaintifTs execution was put in the sheriffs hands in April, 
1883, and at that time, as has been established hy the decree in 
the equity suit, which set åsido the deed from the defendant tö 
John McLeod as fraudulent and void against the plaintiff, the 
defendant had an interest in the land, was in fact, except as 
against John McLeod, the owner of it. Tlien, when the 
tion was put in the sheriffs hands, the land and all the defend-

execu-

(e) Present: Taylor, C.J., Dubuc, Killam, JJ.
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ant’s cstate, right, title and in terest therein, both legal and equit- 
able, was under The Administration of Justice Act 1885, section 
io8,.bound by the execution, and lie could not at that time, have 
claimed the benefit of the exemption clause. That execution 

kept duly renewed until 011 the 30H1 of June, 1888, the sheriff 
sold the land to the plaintifif, which sale was followed up by a 
conveyance from the sheriff on jrd July, 1889.

I have no doubt that tlie execution having once bound the 
land, the sheriff could go on to sell under it, even although the 
defendant should, in the interva! between the putting of the writ 
in the sheriff’» hands and the sale, have made the land his 
residence or be eultivating it so that in the case of a writ placed 
in the sheriffs hands after that State of lliings existed he could 
claim the benefit of the exemption clause. Once bound under 
such cifcumstances that the exemption could not be claimed, the 
land, 111 my opinion, continued bound and the sheriff could go on 
and sell.

There should be a judgment entered for the plaintifif with c osts.

Judgment for plainiiff.
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5, section 
ime, have 
?xecution 
;he sheriff 
up by a TODD v. T HE UNION BANK OF CANADA.

(In Appeal.)

Costs.—Retrospectivc S/a/u/e.

In an aclion on conlract the plaiutiff had a verdict for »ioi When thc 
art,o„ was commenced, the Counly Court had jurisdiction up to #250, but 
when the amomjt clatmable excecded $100, the case could be brought in the 
Queents Bench. In such case if the verdict excecded #200, full costs were 
given, but ,f less than $200, and more than Jtioo, costs upon a lower scale 
weretaxed.

rending the action an Act provided that ■■ In case an action of the proper 
competence of the connty conrls be hrought in the Qneen's Bench," Count» 
Court costs only should be allowed, and that subject 
Bench costs, unless the presiding judge certified

Held, That the statute although passed after the 
governed the question of costs.

ound the 
lough the 
f the writ 
land his 
it placed 
he could 
id under 
i med, the 
uld go on

to a set-off of Queen’s
ith costs. otherwise.

case was commenced,

This was an action for refusal to honor the plaintifis' cheque. 
1 he plaintifTs had a verdict for *101. Upon taxation it was held 
that the plaintifis were entitled to their full costs of suit. Upon 
appeal, Iavlor, C.J., reversed this decision, holding that the 
plaintifis were entitled to County Court costs only, against which 
the defcndants were entitled to set-off their Queen’s Bench costs. 
The plaintiffs appealed.

N F. Hagel, Q. C., and A. Howden, for plaintiff. We admit 
that there is no vested right to costs. The real point is that there 
was concurrent jurisdiclion. The Imp. Act 9 & 10 Vic. c. 95, 
s. 128; 13 & 14 Vic. c. 6r, s. 131 and 15 & 16 Vic. c. 54, s. 4’ 
are analogous and applicable. Rule 10 of 1875 is still in force. 
47 Vic. (Man.) c. 22, s. 3, repealed Con. Stat. c. 34, s. 33, but 
its operation postponed to ist July 1884, which shews its pro- 
spective operation. 47 Vic. c. 21, s. 13, is not applicable to 
this case. It and 48 Vic. c. 17, s. 133, are clearly prospective. 
Kimhay v. Dräper, L. R. 3 Q. B. 160; Wright v. Hale, 6 H. 
& N. 230.

J. S. Ewart, Q. C., for defendants. Statutes relating to 
are practice statutes and

costs
retrospective. Wright v. Hale, 6
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H.tV N. 260 ; Fr feman v. Moyses, 1 Ad. & E. 338 ; Grant v. 
Knnpx 2 Cr. & M. 636; Pickup v. Wharton, II). 401 ; Republic 
v. Erlanger, 3 Cli. D. 62; Bell v. Smith, 5 C. & P. 10; Morgan 
v. Thornc, 7 M. & W. 400 ; Butcher v. Henderson, L. R. 3-Q. 
B. 335 ; Watton v. W a t ton, 1 P. & L>. 227 ; Cm1 v. Thomason, 
2 Cr. & J. 497, 188, (74.)

b
,

i hi
I 4;

G.
- {7/h June, 1890.)

ju-Bain, J., delivered the judgmcnt of the court. (a)
1 tliink the order appealed from was right, and t hat the appeal 

must be dismissed.
XVhen the plaintiff began her action, the proviso in s-s. 

2 of s, 33 of c. 34 of the Consolidated Statutes was in force, 
\ and had it remained in force, she would have been entitled, hav- 

ing re< dvere^ a verdict of $101, to tax QueeiVs Bench costs on 
- the inferjor scale, as provided in rule 10. But the proviso was 
repealed by 47 Vic. c. 22, s. 3, from and after the ist of July, 
1.884, and not h ing was said as to sav ing the repeal from affecting 
e^isting snits. Thcn by c. 21. s. 13 of the statutes of the same 
session of the legislature, the provisions^that we now find in sec. 
133 of the Administration of Justice Act of 1885 were passed, 
providing for the costs to be taxed in case an action of the 
prjöper competence of the County Court bé brought in the Court 

/of Queen’s Bench.” The judge wIiq tried the case refused to 
g i ve a ccrtificate under sub-sections 1 or 2 of this section, and 
the defendants now claim tliat the case comes under sub-section 
3, and tliat the plaintiff is entitled to tax only County Court.costs 
and that they are entitled to set-off their Queen’s bench costs 
against the plaintifiPs costs and the verdict.

The question of what costs a successful party in an action shall 
tax must be held to be a matter of practice or procedure, 
(IVright v. Hale, 30 L. J. Ex. 40,) and it is an established prin- 
ciple that the presumption against giving a statute a retrospective 
operation does not apply to enactments which affect only the 
practice and procedure of the courts. As Lord Blackburn says 
in» Gardiner v. Lucas, 3 App. Cas. 603, “ Aiterations in the 
form of procedure are always retrospective, un less there is some 
good reason or other why they should not be,” and it is evident 
that the fact that the application of the rule will work a hardship
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ji (a) Present: Dubuc, Killam, Bain, JJ.
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by depriving a saccessful party of costs that he had a right to 
C°U"t 8=“>ng whep he began the action, is no, such a töod 
reason as „,H prevent its application. The reason of the rule 
has been explamed by Wilde R ;n w • /, „ me rule

tri. SÄ7 “il1' .‘T 'fÄ

i- • .»......-1. ™»„.i

to the former law or oracticp 11 «i«he right to ta» Queen's Beneh costs wjInd" ^ 

the recovery of costs “ in

new provision, in its grammatical and ordinary meaninc 
appiy as well ,o such actions then pending as ,o future cC 

d there bemg nothing to shew a contrary intention, it“ “t te

, Ad A F «° aP= X 10 ,,endi,’g aCti0ns' F'ttma„ v- Moyes 
Ad. & E. 338; Bums v. Carvalho, t Ad. & E. 883. *

In A t ty.-G en. v. Si//em, 10 H. L, at n 718 I m-H r . 
mvq <«'vlq .. , at r 73ö> Lord Cranworthsays 1 he authomies shew that when new arrangements come 
mto force for regulatmg procedure, they operate on pending as

keof,Tn0ha T S"i,S' ,When Princip,e has been Led on, “ 
oftcn has been aeted on, with reference to costs, I cannot 

quite reconcde my mind to wha, has been done.” And tn 
Kunbray Dräper, L. H. 3 Q. B, l6o> B|atkbl|rn A™™

speakmg of the decis.on in Wright v. Halt, and the principlé 
here aeted on, - whether the Conrt of Exchequer apphed ha 

test properly m Holding i, was a matter of procedure when 
statute enabled a judge ,0 deprive a plaintiff of cost" I c” e 

when, but for the statute he would have been absolutely en,i,Ted 
to them, may be questionable; but for the decision in Lat

OF CANADA. 459
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I should have been inclined to think this was tåking away a 
right.”

However, notwithstanding tliese remarks, the rule seems firmly 
established tliat the principle in question applies to cases of costs, 
and I think it must be applied here, though its application works 
a hardship to the plaintiff.

The fact tliat the repeal of the prov i so in the section in the 
Con. Stat. was not to take effect until sometime after the repeal - 
ing Act was passed, seems rather to support the view tliat the Legis- 
lature intended the repeal to apply to suits pending when the repeal 
took effect; and it may be argued that the postponement of the 
repeal was, in fact, notice to all concerned, that all actions not 
dosed up in the meantime would be affected by it, and by the 
new provision relating to the taxation of costs in such actions. 
Jngs v. London S. IV. Ry., L. R. 4 C. P. 18. I think the 
appeal must be dismissed with costs.
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Appeal dismissed with tosts.
vi •>. W

Ca

dig

1 tak

Car
takiQUEEN v. JEWELL.

• (Before the Full Court.)

Criminal law.—Having in pos session goods stolen a b road.

Upon a charge of having in possession godds stolen in a foreign country, it 
is not always necessary to prove the State of the law of that country.

Per Tavlor, C.J.—When the Crown proved that the prisoner had taken, 
and had in his possession in Canada, property which he had, in any other 
country, taken under such circumstanccy, that had he taken it in like 
in Canada, it would, by the laws of Canada, have been felony, then the offence 
was proved.

2. And an allegation in the indictment that the prisoner “ feloniously had 
taken and carried away” the goods, does not impose any additional burden of 
proof upon the Crown.

Per Killam, J.— It may be necessary under certain circumstances, for the 
Crown to prove the foreign law as an element in the moral quality of the act.
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clun foll0"’in* case was reserved for the opinion of the Full

OL. VI.

away a

“ The prisoner was tried and convicted before 
bastern Judicial District

> firmly 
f costs, 
1 works

me at the last Assizes for the

perty ; kn0,"inB ,hC Same 10 have bcen slo,<:". ==»ain pro-

™„y, whtcit a, the said last mentioned date was in the territory of Dakota

* ”h= ståte öf TTn v U"ited S““eS °f Ame,iC11- bul "hicb '» ’
felnnio S k I N, h Dak°la’ °ne of the United States of America 
0muhe sa T ’ ‘r1? a"d CarriCd aWay aDd "'= attttl ntanner and’

Slok, take Prr,ly0 SaU J°hn Franklin Cimpbell, fcloniottsly 
stolen, taken and carrted away in such a manner that such stealing taking and 
arrytng away of the same in like manner, in Canatla, wonltl, by ,h= laws o 

=rth.s,a,„,=. i„ such case made and 
X - aEamSt the pcace of °ur 'ady the Queen, h=, erown an,i •

in the 
re.peal-

: repeal 
of the 
ns not

ctions. 
ink the

had

take„Tiw !hVidC"CC SheWC,ltlhat lhC Pr°per,y menlioncd «"■ indietmem 
taken hy ,he pnsoner m the territory of Dakota in sach manner that, if i, had
een taken m itke manner in Canada, the taking would have been sleaimn or 

.arcenybytheiaws of anada; tha, he brought ,h= propedyTtaken f„ „ 

taken >' “ " hU p0SSeSsion Canada, knowing i, ,0 have been so

“ N° evi,'ence was adduced by the Crown to shew that the taking of the 
property under the cirenmstances in which it was taken in Dakota was steai 
mgorlarcenyby ,he laws in force there, and ihe connse, for the pristt 
o^eeted ,hat m the absence of such evidence there was no case to go ,0 the

J '% d.

untry, it

“ I left the case.. . lo tllc jurF- but dcsire the opinion of the court on the oues
on thus ra,sed, namely, whether on the above indietment it was necessary for 

t = Crown to shew affirmativeiy by competent evidence that the taking of the
brgy„:,r„7,:.nder,hecircumsiancK -

iy other 
manner 

: offence

ikiitL" ^atZi^rr" imprisonme"‘in ,hc provindai

should be given."

isly had 
lrden of sentence until the opinion of Ihe court

" Dated (his twenty-ninth day of March, A.D. 1890." « jN0. F. Bain, J.”
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:
The statute upon which the indictment was laid was The Rev. 

Stat. of Can. c. 164, s. 88, as follows:
“ Every one who brings into tianada, or has in his possfcssion therein, any 

property stolen, emb^zzled, converted or obtained by fraud or1 false pretences 
in any othcr country, in such manner tliat the stealing, embezzling, converting 
or obtaining it in like manner in Canada, would, by the laws of Canada,tbe a 
telony or misdemeanor, knowing it to have been so stolen, embezzled or con
verted or unlawfully obtained, is guiity of an offence of the same nature and 
punishable in like manner as if the stealing, embezzling, converting or unlaw
fully obtaining such property had taken place m Canada.”

N. F. Hagel, Q. C., for the prisoner referred to Rev. Stat. 
Can. c. 164, s. 88, and contended t hat the statute should be con- 
strued so as to make,proof of offence in foreign country necessary. 
That which constitutes such an offence is a question of foreign 
law, and hence should be proven as a fact, and in the absence of 
such proof by a skilled witness the'Crown had failed to sustain 
the indictment. He further contended that even if such wefe 
not the true construction it must be taken to be so 011 this indict
ment, which charges the offence in that way. He distinguished 
the case of Queen v. Hennessy, 35 U. C. Q. B. 603, and con
tended that that case did not tum on the point in question here,. 
but on the count of the indictment charging a theft in Canada, 
tliere being a contifiuous act of felonious taking, by possession of 
the misappropriated money in Canada. He submitted that the 
expressions in that case, as to presuming the act to be an offence 
in the foreign country were not necessary to the deeision of the 
case, and ought not to be considered an authority to support 
this conviction.

Ghent Davis for the Crown, referred to section 112 of the 
Larceny Act, before consolidation. It is the bringing into 
Canada, or having in possession in Canada, goods obtained in a 
foreign country in such a manntf as would arnount to larceny by 
the laws of Canada, that constitutes the offence. We have noth- 
ing to do with the laws öf the foreign country. We may reason - 
ably assume that stealing iSsa crime in all civilized countries, but 
if tliere is a country where it is no offence, we are not bound to 
be guided by the ideas of crime prevalent in that country, and 
allow a criminal to harbour here with his spoils. Reg. v. 
Hennessy, 35 U. C. Q. B. 603, is the only case in which this 
point has been discussed, and in that case although apparently
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rhe Rev. not argued, it Vas raised by the court and discussed in thejudg- 
ment. That decision is bindlng on this court.

icrein, any 
; pretences 
converting 
nada,t be a 
ed or con- 
lature and 
or unlaw-

This statute is clearly distinguishable from the New Brunswick 
statute under which Reg. v. Hill, 5 All. 630, was decided, 
because, under our statute, it is the bringing into Canada, 
the original taking that constitutes the oflence. not

The allegation in the indictment that the 
felonious, is surplusage, and it

taking in Dakota 
unnecessary to g i ve evid-

ence in support of it.
ev. Stat. 
i be con- 
ecessary. , 
f foreign 
bsence of 
0 sustain 
tch wg|: 

is indict- 
11 gu i shed 
ind con- 
ion here,. 
Canada, 
ession of 
that the 

11 ofTence 
n of the 
> support

\t6th May, iSgo.)
i AYLOR, C.J.—The jury have found that the property brought 

into Canada by the prisoner, was taken by him in the State of 
North Dakota, under suclt circumstances that liad it becn so 
taken in Canada, the taking would have heen larceny, and in nu 
opinion, that is all the statute requires to be proved.

Heg.v Hill,5 All.630,thecasecitedin the firstedition ofCUuke's 
Cnm. Law, p. 317, and referred to in Tastheremfs Crim. Ads, 
(and cd.) p. 458,111 which the court in New Brunswick Iteld that 
the taking m the foreign country mhst be proved to have been 
hirceny by the law of that country, was decided under a statute 
differently wordcd from section 88 of The Larceny Act R s C 
c- 164. The Act Rev. Stat. N B., c. .58, s. 8, under whidVthe 
prisoner was md.cted providrff that, “ Whcn any person shall 
steal any property ottf of thistProvince and shall bring the 
wttlun the Provtnce, any such ofTence . 
with in the coiinty in which . 
brought.” r 
accttsed did steal

• may be dealt 
• • snch property shall be 

lhere, evidettce might well be necessary that the 
mmit larceny where lie look the property.

But by section 88 of The l arceny Act, under which the pris- 
oner 111 the case now before us was indicted, the bringing into 
Canada or havmg in possession therein, property stolen, embez- 
zled, converted or obtained by fraud or false pretences in 
other country, in such månner that the stealing, entbezzlinu 

' cony«""g or obtaining it in like manner in Canada would, by 
the laws of Canada, be a felony or misdemeanor, knowing it to 
have been so stolen, embezzled or converted or unlawfully obtain- 
ed, is made an ofTence of the same nature and punishable in like 
manner as tf the stealing, embezzling, converting or unlawfully 
obtaining such property liad taken jilace in Canada.

2 of the 
[ing into 
ined in a 
irceny by 
ive noth- 
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itry, and 
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bringing in to Canada or having in possession there, knowing it 
to be stolen, &c., property so obtained, that is deaLt with by 
that section. When the Crown proved that the prisoner had 
taken and had in his possession . in Canada, property which he 
had, in another country, taken under such circumstances that had 
he taken it in like manner in Canada, it would by the lawa of 
Canada, be a felony, then the offence for which he was indicted 
was proved.

The section may be open to some of the objections stated by 
Mr. Justice Taschereau in his work 011 The Criminal Acts, al p. 
660, when treating of section 21 of The Criminal Procedure Act, 
R. S. C. c. 174, but they are objections for the Parliament to 
deal with and not the Court. But may it not be that the inten
tion of the Legislature in wording the section as it is, was rather 
to protect a person charged under it, than to expose him to the 
danger of being convicted here of felony, for taking property 
under circumstances which would not have rendered him liablc 
to such a chafge in the place where he took it. It is quite con- 
ceivable that there may be another country in which, by the laws 
of that country, the taking of property under certain circum
stances might be stealing, embezzling, converting or obtaining it 
by fraud or false pretences, and yet, had it been taken in like 
manner in Canada, the taker would have been guilty of no felony 
or misdemeanor. As the Legislature was deal ing with Canadian 
law and making the bringing certain property Into Canada an 
offence against that law, it might well provide that before a per
son can be convicted of such an offence, it must be proved that 
he^took, converted or obtained the property under such circurtl- 
stances, that he would by the laws of Canada have been guilty of 
felony or misdemeanor, and not that he took, converted or 
obtained it under circumstances which, though unlawful in the 
other country, would, in Canada, be quite consistent with innu- 
cence.
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The case of Reg. v. Hennesey, 35 U. C. Q. 13. 603, is not in every 

way a satisfaetory authority, for there the main contention seems 
to have been, whether the circumstances of the taking made the 
offence larceny or embezzleraent, because if the latter, the pris- 

could not be convicted under the indietment which was for

stolei 
of t hi 
the a< 
depei 
cumsi 
assum 
sion c

oner
larceny, but it seems on the whole to support the view I have 
taken. As Richards, C.J,, said, “ Our Parliament has not
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tta1a2dl!hat i""? i" the State of n,inois is a crime here, but 
at the bringing of the property stolen in another country into 

tht» country, when that property was stolen in such a manner as
Tif t'Ht "i 06 h a/eI°vny here’iS “ °ffence of the »“me nature 

stch stealmg had taken place here.” He puts by way of
illustration the case of pocket picking in Chicago, and the thief

""K Toronto and selling the watch there, that it would be
™rrec ,0 say that he had brought stolen property in,o Canada

................. ”-i-
T do not think the objection that the indictment alleging, 

Jh.chsaid property .... he the said Albert JeweU o„
lién .atn "’i 3tf °f N°rth Uakota« feloniously had 
tolen, laken and carned away,” the Crown was bound to ,

a felomous taking according to the laws of North Dakota
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The statute seems to me plairi in its language and meanimr
which i,Jdryi 6 ?Und the PriSOner eui“y of ‘he offence wifh 
vvlnch it cleals, so the conviction should be affirmed.

Killam, J.—i...... . , . , of the same °Pinion- It appears to me that
our statute makes the offence created by it dependent in no 
respec, upon the existence ofa law in the foreign country förbid 
dmg or prescribing punishment for the modes mentioned in the

Canada qU,r",g Pr°Perty br°Usht into °r had ™ possession in

Irobably Parhament assumed that in every civilized country 
there are such laws. At any rate it oould well regard such modes 
as s° inconsistent with man's natural sense ofright that no inius- 
' ,COl‘ld ba done hy punishing a party for bringing to or enjoy-

wasäcired °f ^ k"°wi"S how th= «

1 quite agree that wherc the charge is that the property was 
slo en abroad, there must be the animus furandi, and that ifone
“l e ac,°becr •“ °f aCquiri"S ^"ged, the moral quality of 
the act becomes tmportant, and that in many cases these mav 
liepend upon the laws of the foreign country as upon cther ar 
cumstances. But once assuming, as I think we are entitled to 
™™oef’t',C re“fnition °f ri8'-« of property abroad, the posses- 

of the artide or other evidence may show the ownership,
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and the mode of taking may frequently indicate the intention of 
the taker sufficiently.

In the case put by Mr. Hagel, that of a straying animal taken 
possession of by the accused in a country in which the law makes 
it the property of the finder, such a law would, it appears to me, 
be matter to be shown in justification by the prisoner ; just as a 
man snatching a watch from the pocket of another under circum- 
stances which would, in ordinary cases, be prima facie evidence 
of larceny, might show as a defence that he acted under a bind- 
ing execution, or under an authority from the real owner, 01 even 
under a fair color of riglit.

Our statute describes in general non-tcchnical terms, certain 
modes of acquiring property, universally recognized as morally 
criminal. It then limits these, as it appears to me, by attaching 
the condition. that the circumstances must be such as to constitute 
a ftlony if they took place in Canada. It may be that all acts 
made to constitute the crime of larceny under our statutes might 
not come within the term “ stolen ” under the section in question, 
but I am of opinion that in very many cases there might well be 
ample evidence to be submitted to a jury upon the charge that 
the property was “stolen ” abroad, without any proof of the State 
of the law where the circumstances occurred.

Although thisdoes not seem to have been positively determined 
in Regina v. Hennessy, 35 U. C. Q. B. 603, the opinion of Chief 
Justice Richards upon the point seems abundantly cleär, and I 
would simply adopt, without repeating, his reasons for the view 
we now take.

As to the New Brunswick case to which reference has been 
made, it is impossible to consider it intelligently without a full 
report of the reasons assigned by the learned judges. Not having 
seen a report of these reasons, I prefer not to attempt a compar- 
ison of the statute under which it was decided with the one now 

. in question.

I understand that counsel for the prisoner does not desire us 
to decide any but the general question whether, in every case, it 
is necessary that there be adduced on the part of the Crown, 
affirmative evidence of the loreign law applicable; otherwise it 
might be necessary to consider whether the case stated should be 
so amended as to show the circumstances proved, with a view to
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itention of determimng whether, in the present instance, such evidence of 

the foretgn law should have been given. 
dubuc, J., concurred.i mal taken 
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I

having been introduced in to Manitoba We are not affected by 
51 Vic. (D.) c. 33, as that statute does not affect pending 
actiqns.I dt

th
./• Stewart Tupper, Q C., and F. H. Phippen, for plaintiffs. 

As to nonpresentment. Biggs v. Wood, 2 Man. R. 272 ; Todd 
v. Union Bank, 4 Man. R. 29. The note was in the possession 
of the bank when it became due.

H|
| This was sufficient 

evidence of presentment. Plaintiffs bank incorporated in 
1861 by 24 Vic. c. 89 ; that Act was continued by the Banking 
Act in 1871, 34 Vic. c. 5. As to the negotiability of promissory 
notes, Nicholson v. Sedgwick, 1 Ld. Raym. 180; T tust b* Loan

i m

ye;
bei
110Co. v. Ruttan, 1 Sup. C. R. 584. The practice of holding pro

missory notes negotiable has been recognized by the Local Legis- 
lature of Manitoba in making provisien for protesting notes. 
The Dpminion Parliament has also done the same thing. To 
hold otherwise is to admit every action on notes brought by 
indorsee has been wrongly decided.

the
no!

or 1
Ho

Even if the law of England prior to the statute of 3 & 4 Anne, 
c. 9, were still in force here, this court would not be bound by 
old decisions holding notes non-negotiable.

1| i
afte
Ld.

{aisl February, i8go.)

Dubuc, J.—In Biggs v. IVood, 2 Man. R. 272, and Union Bank 
v. McKil/igati, 4 Man. R. 29, and cases cited, it was held that if 
the note be at the place of payment at the time it becomes due, 
it is sufficient presentment as against the maker.

In this case Mr. Wickson, present manager of the plaintiffs, 
who was assistant manager in 1883, and had special charge of 
the general branch of the Merchants Bank where the notes were 
payable, swears that the notes sned on were at the said Emerson 
branch when they fell due. He does not say that he was actually 
there on the day the said notes matured; but he States that being 
at Emerson most of the time in 1883, before and after the days 
when the notes became respectively due, and inspecting the books 
of that branch of the bank, he is aware and knows positively that 
the notes were in possession of the bank at the branch there, 
when they became due, and that the bank has held them ever 
since. His evidence is, in my mind, conclusive on that point, 
and under the above cited cases, it is sufficient proof of present
ment against the defendant.
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As to the second point, it is cöntended on the part of the

were the laws of England as they existed at the time of the 
Hudson s Bay Company’s charter in 
until 3 & 4 Anne, c. 9, promissory 
indorsement in England.

RaVm- '«'• de^ided a few 
y before 3 & 4 Anne, c. 9, was passed, a distinction was made 

e weenanotepayabletoaparticular person or bearer, and a 
ote payable to a particnlar person or örder. It was held that 

the bearer ofa note payable to a particnlar person or bearer could 
not maintam an action thereon in his 
maker; while the indorsee of a note payable 
or order could bring the action in his 
Holt and the

1670. At that time and 
notes were not transferable by

name against the 
to a particnlar party 

. . own name. But I.ord
majonty of the judges were of opinion that 

action could be mamtained, even by the payee, on a promissory 
note as an instrument, it was only evidence of a debt Shortlv 
afterNuHoUon v. it was held in C/e,,,
J<i' <aym' ?57' that a promissory note payable to a particnlar 

person or order is not anegotiable instrument within thé 
of merchants. The same doctrine

no

custoins
n T , tv was adopted in Potter v
, ZSOn’ V aym‘ 759; Burton v- Sou“r< a Ld. Raym. 774- 
Buler v. C,Wr, 6 Mod. 29 ; Trier v. BrUgnuu,, , East, 359.’

e statute 3 & 4 Anne, c. 9, seems to have been passed for
Very pUrpose of reraov|ng doubts on that point and making 

promissory notes negotiable instruments. 8
This court has already held in Sinclair v. Mulligan, 5 Man

uthA T «A0rdlTCeS°f ‘he C°Uncil of Assiniboia of theÖnemöpr ■ 'f, ’ “ °f the 7‘h >^4, brought in,o
operation 111 this country the procedure of the English courts
only and not the body of the laws of England. The case of 
Htcker v. Humt, 7 H. L. 124, cited by the learned Chief Justice 
is a strong authority in favor of that construction of the said 
ordinances of the Council of Assiniboia.

>V,

Are we therefore, to say that, from the creation of this Pro- 
vince in r87o until r888, jvhen the Dominion Statute ei Vic c 
33. was passed, all promissory notes transferred by indorsement 
conferred no nght of action to the indorsee, and that during the 
same period, all actions by indorsees of promissory notes brought

VOL. VI.
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in and decided by this honorable court were erroneously brought 
and wrongly decided.

I be case of Sinclair v. Mulligan had no reference lo promis- 
sory note». The action was brought on some land transaetions, 
and the question wa», whether those transaetions were governed 
by the provisions of the Statute of Frnuds, or by the laws in force 
in England before the passing of the said statute.

Jn this case we have to see whether the law applicable to pro- 
missory notes in this Provinee stands in the same position as that 
respecting real estate transaetions.

thii
dea
of
gen
Mei

Stal
1 lie laws of England were tntroduccd in this country by the 

provincial statute, 38 Vio.
"egi

gene

debt 
impl 
hy tl 
with 
the t

However, as promissory notes 
inoluded in the subjectl which(Jby the B. N. A. Act, 

reserved to the Dominion Parllament, the Manitoba Legislature 
bad no jurisdiction 011 the mattor. But prooedure in civil 
ters is one of the subjeets assigned to provincial legislatures. 
1 herefore, any English statutes, or any enaetments or portions 
of a statute referring to and dealing with prooedure in foroe in 
England 011 the 15H1 July, 1870, were introduoed in this Provinee 
by 38 Vio. c. is, In 3 & 4 Anne, c. 9, s. t, 1 linda provision 
stating that any person to whom a promissory note^ftide payable 
to any person, is indorsed or assigned, shall and may maintain 
his action, either against the person who »igned such note, or 
against any of the (icrsons that indorsed the same, in same man- 
ner as in oases of inland bilis of cxchange. That provision 
respecting the mainlaining of an action is certainly one of pro- 
cedure, and in my opinion, must have been brought into op 
tion here by the Act above referred to. The wholc Act 3 & 4 
Ann, c. 9, was not imported as part of otir laws; but a statute is 
only a series of enaetments or provision» respecting one or several 
subjeets; and although, in some instances, our Legislature had 
not the power to bring into operation here the whole of an 
English Act, I see no reason why such provisions of the 

* Act as were within the jurisdiction of the Provincial Iatgislat 
could not have been introduoed in this Provinee. It being so, 
that provision of 3 & 4 Anne, c. 9, respecting the maintenance of 
an action by an indorsee of a promissory note against the maker, 
must, as a matter of procedure, be considered to be in force in 
this Provinee, and the plaintifls should not be debarred on that 
ground from mainlaining this action.
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' brought Now, the Act relating to banks and banking, 34 Vic. c. c 

passed by the Parliament of the Dominion in 1871, was certainly 
made to apply to the whole Dominion, and has been in force in 
lins Province ever since. Section 40 gives power to banks to 
deal “m gold and silver bnllion, bilis of exchange, discounling 
ot promissory notes and negotiable securities, and in such trade 
generally as appertains to the business of banking." And the 
Merchants Bank of Canada, plaintiffs herein, which had the same 
provision 111 ils Act of incorporation, 24 Vic. c. 8g, s. 21, of the 
Siamtes of Canada, is included in the lists of banks whose chai- 
ters were

1 promis- 
sactions, 
joverned 
i in force

e to pro- 
m as that

continued by the said Banking Act of 1871. The dis- 
counting öf promissory notes does, in my opinion, iinply their 
negotiability. It is true that a note may, and is sometimes dis-' 
connted by the maker himself. But, I think that the word "dis- 
counting ” there should be construed in its wider and more 
general business meaning. In the ordinary course of business it 
is not the maker, but the

/ by the 
)ry notes 
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igislature 
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statute is 
>r several 
ture had 
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the same 
:gislature 
>eing. so, 
mance of 
e maker, 
force in 
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payee who goes to the bank to obtain 
inoney by discounting the promissory note given to him by his 
debtor. 1 hat the words " discounting of promissory notes,” 
implied that the notes were considered negotiable is demonstratéd 
hy the broad fact that they were always so understood and dealt 
with by all the banks, the busines-s men, the legal profeaéton and 
the courts of this Province since it was made a 
Canadian Confederation. part the

On the above grounds, I think the plainliffs should be entitled 
to recover.

Veriiict for plaintiffs.

On appeal to the Full Court the appeal was dismissed wiih
nists.

V..
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RE BIBBY.

Criminal law.— Veterinary Surgeon.—Questions raiseii upon 
C ertior ari.— Waiver of irregularities by appearance.—

Imposition of umvarranted c osts.

A. B. was convicted of practising as a veterinary surgeon without the proper 
qualification.

Held, That the conviction was good, althouglr it did not allege any parti cular 
act done.

A11 objection of res judicata cannot be urged upon certiorari if not taken 
before t|he magistrate.

The absence of a formal adjournment of the proceedings before a magistrate 
may be waived by subsequent appearance..

A conviction stated the offence to have beei 
Norfolk. The information charged the offence as in the Municipality of NorUi 
Cypress in the County of Norfolk in the Province of Manitoba. By statute 
the Municipality of North Cypress was in the Couuty of Norfolk. In the 
absence of any affidavit denying that the magistrate had jurisdiction,
Held, That an objection that /10 offence within the Province had heen shewn 

was untenable.
Costs unwarranted by statute having been imposed,

He/d, That the conviction was bad.

This vvas an application for a rule calling or M. Collins, the 
magistrate and W. S. Henderson, the prosewitor, to show 
why a writ of certiorari should not issue to bri 
tions for the purpose o! having t hem quashed.

The convictions were made on the ist of June,' 1889, by the 
one, Bibby, not being a person entitled to practise as a veterinary 
surgeon under 46 & 47 Vic. c. 19, was convicted of practising as 
such, and by the other, he was convicted of prescribing and 
administering medicine to animals for hire, gain or the hope of 
payment or reward.

Colin H. Campbell, for the applicant. The convictions 
made under 46 & 47 Vic. c. 19, s. 23. As to the first conviction 
the charge is, that defendant did practice as a veterinary surgeon 
or farrier contrary to the statute, that is no Uiarge at all; the 
information should have set forth in what way he practised. The
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matter was enlarged from 251b May 
record of any enlargement. There is 
alieged tö'ha ve been done

Jtine, there is 110 
no evidence jthat the Act 

. wrongfully was done within tlie Pro-
.... , ■ , ®U™mary Convietions Act is not made applicabie. 
Iheminute of tlie conviction does not show that defendant 
found g„,Ity nor who was found gnilty, and is defective It is 
ot sl own how the sinn of *,2.80 for costs is made «p, some of 
he witnesses were not called at all, and there is no authority to

‘ g. Wltne5S fees 111 tllese cases, and consequently, there is 
excessive junsdtction. Reg v. Granms, 5 Man. R. , = , See 
also . BurrnJ. P„ „5I; v. WalJ^ 0„, R

v. Wallace, 4 Ont. R. 127; Reg. v. ElUott, 12 Ont. R. 53o ;
fl 'A?’:10"' ^ 362 ; R'S- V' ^‘ggins, .8 Ont R. 

4 „ 7 10 Sufficlcncy of evidence. y. Hawartk, 32 U
■ ' u n -537' AS to the second conviction the charge is donhle, 
mth=d,Sjunct,veand is, therefore, bad. There was a donhle 
line for the same thing.

C. T. IVifson, for the 
jurisdiction in the justices. 
to two convictions

to ist

ed upon

the proper

r parti cular

not taken

magistrate

County of 
y of NorUi 
By statute 
k. In the

prosecutor. Defendant must negative 
Kex v. Lang, , M. & Ry. ,3g. As 

,, , the same day. Pa/eyon Canviclions, 270 ;
^"" 7- L- R- 1 Q- B- 87. Here there were differen
offences for eacli of which Bibby was liable. v.

' 5 Q' B' i63- At •vny rate the defendant shonld have 
objeeted to second conviction on ground of res judiaUa, and 
should have offered evidence of first conviction.

!»
een shewn

(Jj/h April, iSi/a.)

provisions of the 
not seem lo apply, counsel for the 

prosecutor contended that they do apply, and in support of his 
contention claimed, that while section 151 of 46 & 47 Vic c in 
repeals sections 14 to i8,-both inclusive, of 44 Vic. c ,8 it leaves 
the remamder of that Act in force so as to form with the appro- 
pnate sect.ons of 46 & 47 Vic. c. tg, the Act relating to veter- 
inary surgeons, and section 20 of that 44 Vic. c. 18, makes The 
Summary Convictions Act applicabie. liut on referenre to sec 
tion 151 it w.ll be fonnd that it is not sections 14 to ,8 which 
are repealed, but it is sections 14 to 20, both inclusive, which

, , . charge of any offence
under the Act is set ont, that the allegation should have been that
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the defendant practised in some one of the particular ways men- 
tioned in the Act. Section 23 is the one which deals with this 
subject, and it seeins to me to mention several and distinct 
offVnces. Oiie is, where a person not registered under the Act 
hulds himself out to the public as being so. He does this, xvhen 
he appends to his name the term veterinary surgeon or any 
abbreviation of it, when he wilfully or falsely pre ten ds to be one, 
or when he wilfully or falsely takes or uses any name, title, addi-, 
tion, abbreviation or description, implying or calculated to lead 
people to infer that he is one. Then another offence is, in the 
case of a person not registered, who prescribes or administers 
medicine for animals for hire, gain, or the hope of payment or 
reward. A third offence is, in the case of any person not regis
tered, who in any way practises'as a veterinary surgeon or farrier.

The qvidence to support the charge is, that the defendant on 
one occasion, examined a colt aijk left medicine for it, and that 
on anotmer occasion, he filed theteeth of a horse, which, it is 
sworn, isjpart of a veterinary surgeon*s act.

To the second conviction it is objected that it is a second 
conviction for the same offence. If, hovvever, my reading of the 
Act is correct as to the distinct offences, it is not so. This 
conviction for presoribing and administering medicine. zlThe 
one conviction is for something done in February, the othefr for 

• something in April. At all events, the objection was not taken 
before the magistrate, and Reg. v. Herrington, 12 W. R. 420, is 
an authority that where a defendant relies on the question being 
res judicata, the objection to the second proceeding should be 
taken before the magistrate, and if he does not then take it, the 
court will not grant a certiorari to quash the conviction. See 
also Reg. v. Salopy 2 E. & E. 386.

There are a number of other objections taken, some of them 
common to both convictions, but although the proceedings 
,to have been conducted by the magistrate in a loose, slovenly 
manner, these must, I think, be decided again st the defendant.

From the material before me it appears that the summonses 
wére returnable on the 25U1 of May, on which day the defendant 
was not present, but a Mr. Dickie appeared for him. In the 
first case he admitted the practising bttt disputed the sufficiency 
of the evidence produced of non-qualification. In the second 
case there was a plea of not guilty. The cases were then
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adjourned until the ist ofjune. Ofthis adjournlnent there is 
. note on the depositions in the first case, b„t on that day the 

defendant appeared with Mr. Barrett as his attorney.
The cross-examination of a witness by him appears on the 

depositions. He w.thdrew the admission which had been made 
on the prevtous day and insisted upon the charge being proved. 
What was that, if not pleading not guilty ? Where a defendant 
appears, ,t has been held that he waives the want of an informa- 
,on or summons. , Reg. v. Shaw, „ Jur. N. S. 4,5, and surely 

the want of a formal adjournment may be waivcd hy the subse- 
quentippearance, See also Reg. v. Hall, 8 Ont. R. 407.

fhe-objection that no offence within the Province isshown, is ' 
imtenable. In each case the information is ifworn by a person 
described as of the County of Norfolk in the Province of 
Manitoba, the matters complained of are said to have been, at 
the Municipahty of North Cypress ,in the County of Norfolk 
aforesaid. In each conviction the offence is said to have been at 
a place m the County of Norfolk aforesaid

RE BIBBY.
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11 u r n b i • • ln Re8- v- Shaw,
23 u. B. 616, the conviction whith was, that John Sh..
on, &c„ “at his place in the townshipof Townsend,” assault, 

held sufficient becanse by statnte, that townslup was in 
the county in which the magistrate had jurisdiction. Here the 
Municipahty of North Cypress is a Municipality in the County 
of Norfolk in this Province by statute. Jiesides, there is 
davit filed denying that the magistrate had jurisdiction,
Long, i M. & Ry. 139. The conviction 
such cases as Rex
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seems clearly to satisfy 
v. Hazel, 13 East, 142 ; Rex v. Higlimore, 2 :I-d. Raym. 1220.

There is another objection, that in each, , case costs have been
imposed on the defendant beyond what are-warranted by the Act 
so that there has been an excess of jurisdiction. Against this it 
is urged, that by section 148 as amended by 49 Vic. c. 39, s.

proceedtng shall be vacated, quashed or set aside for want of 
(orm, or for any defect which does not subslantially affect the 
justice of the case, and that as the magistrate might have imposed 
a much higher penalty than he did, no substantial injuslice has 
been done. Now, although the magistrate did not impose the 
maximum fine in his power, it must be assumed that he imposed 
in each case as high a fine as he considered the justice of the case 
required. If then, such a fine as the merits of the ease warranted
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has been imposed, and in addition the defendant has been 
mulcted in costs, in the one 
of which it is claimed that $9.75 and $7.50 are unwarranted, 
does it not look as if substantial injustice has been done. The 
charging excessive costs is not a matter of form, but of substance. 
Reg. v. Elliott, 12 Ont. R. 531. In thät case where the excess 
only one dollar lor the use of a hall in which to hear the

$12.80 and in the other $9.25,

1
:

1 case,
Rose, J., said, “If t his could be upheld, we might next have the 
magistrates assessing the rent of their offices upon unfortunate 
delinquents brought before them.” R was further objected that 
though there may be evidence again st the magistr^te of excessive 
•tems, it is not evidence against the prosec 
that. There is in each case an

a

;

\ I cannot see:utorr
affidavit filed fetting out the items 

which make up the costs, and that on information obtained from 
the magistrate himself. These affidavits

evidence against all parties. The costs objected to in the first 
case are $7 paid witnesses and fees $2.75 to a constable summon- 
ing witnesses. Those in the seconti case are $7.50 paid a witness. 
The fees which can be charged are regulated by cin. Stat., c. 
51, s. 2, and are thc^in schedule B. to that Act. Now, by that 
schedule, it is onl

I icbntradicted, and

:

n cases of assault, trespass or misdemeanor, 
that any allowance*is made to witnesses attending to give evid
ence before a justice of the peace, for so attending or for travel- 
ling expenses. The present are not cases of assault, trespass or 
misdemeanor, so the allowances in the one case of $7, and in the 
other of $7.50, are wholly unwarranted. That being so, it 
to me that notwithstanding section 148, these convictions 
bad and ought to be quashed.
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HOWE v. MARTIN.

Döpas.—Claimant.

(In Api-eai.)

Interpleader. Security for casls.-Extemion of lime after party 

barred.
A11 interpleader order directed that the

that m def.ua tl,=y tirould be barred from all claim to the goods 
On the day named the plaintiffs paid S200 mto eourt, l,„, did oLl,i„

P-"ono.ary,

Heltiy 1. That the referee had, after the e 
tion to extend the time.

xpiration of the day named, jurisdic-

2. The withdrawal from possession by H,e sheriff after the day named

ndcr execution issued in tliis cause the sheriff seized certain
rT ‘ e,defendant ,vhich were ‘hen claimed by one Dimas 
Dyereupon the sheriff made the ust.al interpleader application 
dpon wl.ich an order was madeby the referee in Chambers on 
the 3rd April 1890, directing that upon payment into eourt by the 
lat man t, witlun tlnrty days from that date or forthwith after 

tr a 0 th= ,sslle th^by directed, if a verdict should the.. be 
given for the execution ereditor, of a certain sum, or upon the 
giving within that , me of security for payment of that 
accordmg to the directions of any rule ol eourt or judge’s order 
and upon payment t° ,he sheriff of the possession money, tim 
sheriff should withdraw from the seizure, and that unless sucli 
payment should be made or security given witliin the time 
tioned the sheriff should sell

amount

men-».b». EtSKllS”~r -
of the usual issue ; that the execution ereditors should, on or 
before the roth April, furnish security for the dtes of the claim- 
ant in the interpleader matter to the satisfaetion of the prothon- 
0 ary, and tn default of the security being given within sudi time

eourt
to the trial
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the exeeution creditors should be barred ofall claim to the gonds; l 
thal the exeeution creditors pay the sheriff’» costs of and inci- !

t
i

dental to the application ; that no action should be brought 
against the sheriff for setzure or sale of the goods. The order ^ 
reserved all questions of costs and all further questions until after 
the trial of the issue, to be then disposed of by the referee. On 
the tenth day of April the exeeution ereditor paid gjoo into court 
as security for the claimant's costs, having first obtaiiwd from the 
prothonotary, without previous appointment or no t ide to the 
claimant, an expressiön of satisfaetion with such security, Upoif 
the claimanfs attorney being notified of the payment into court, • 
be suggested that he might object to this course, on account of 
the want of previous notice of settling the security, whereupon, 

the 12th April, the exeeution ereditor applied to the referee 
to atnend his order by extending the time for giving or for allow- 
ing the security or by allowing the payment as a sufficient secur
ity ; and after hearing the parties, the referee on the ijtli April, 
made an order extending the time for giving the security untll 
the i8th April.

8
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tl
ft
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b

rt

P
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b

On the 15th April the issue came on for trial when ttpon the 
claimant objecting that the plaintiff was barred, and thal the 
order of the referee extending the time was ultra tires,

at
st
w

Bain, J., adjourned the trial to enable an appeal to be taken 
from the referee’s order. tt

The appeal having been argued,

Bain, J., reversed the order of the referee on the ground that 
the plaintiff was absolutely barred under the first order, and the 
referee was without jurisdiction to remove that bur.

P'
iz
»h
tii
ac
pl

The plaintiff appealed.

C. P. Wi/son, for claimant, took a preliminary objection to 
the hearing of the appeal, (1) that since the making of the order 
of the referee, the plaintiffs had applied for leave to extend the 
time for appealing from the original interpleader order which 
had been refused; (2) that since the order made by Bain, J., the 
sheriff had abandoned possession to the claimant and that therc 
was, therefore, nothing about which an issue could be tried. On 
the merits he contended that the failure to furnish security oper
ated as a bar to the plaintiffs, and the referee had no jurisdiction
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to extend the lime. Lyon v. Morris, 19 Q. B. D. 139; K ing v. 
Davenport, 4 Q. B. D. 40a; Whistler v. Hancock, 3 Q. B. D.
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A. Monkman, for plaintiffs. As to sheriff abandoning posses- 
sion, lie was a party to the appeai and it was necessary to reverse 
the order of Bain, J., before plaintiff could proceed against sheriff 
for improperly abandoning possession. O11 the merits; in th 
cited, the case was out of court, while here it was still in court, 
several matters having been reserved by the interpleader order to 
be dis posed of in Cliambers after trial of issue.

e c ases

l Jtkjnnt, 1890.)

on the ioth April, the $200 
reqttired to be paid for the security of the claimant’s costs, the 
plaintiff bad complied in substance with the provisions of the order 
of the 3rd April; but lie had omitted the formality of giving to 
the claimant’s attorney notice of applying to have the security 
allowed ; and this omission miglit be fatal if not remedied. But 
lie applied the. next day to supplement the omitted informality, 
and obtained from the referee the required order. And the 
security, after proper notice to the claimant’s attorney, was after- 
wards allowed by the prothonotary.

The question therefore is, whether the referee had the power 
to amend his order of the 3rd April, and to extend the time for

Dubuc, J.—In paying into court
;

I
ni the 
at the

.

taken

perfecting the security. I.think that the referee who was author- 
ized to make the order fixing the time within which the security 
should be furnishep, had equally the power to extend the 
time on proper cause bcing shown, and to amend his first order 
accordingly. Under the circumstances of this case, wlien the 
plaintiff had snbstantially complied with the order of the 3rd 
April in putting in within the time prescribed, the best and 
satisfactory security required, I think the referee was perfectly 
justified in extendiifg the time to allow the plaintiff to supple
ment the technical informality taken advantage of by the claim- 
ant. If the formality omitted had in any way prejudiced the 
interest of theclaimant, the order to remedy it might eitlier have 
been refused or made on terms, but there was no such thing here. 
The claimant knevy that the security had been put in within the 
prescribed time, that it was sufficient, and that the prothonotary 
would allow it. The objection was a purely teclmical one j and
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tlie referee in extending the time and allowing the technical 
omission to be remedied for the purpose of liaving the real issue 
uetween the parties duly tried, did, in iny -opinion, act xvithin 
his poiver and in the proper exercise of his discretion.

I think the appeal slionld be alloived with c osts.

Killam, J. In answer to the* application, the claimant shows 
that the execution creditors, after the appeal was allowed, applied 
to liave the time appealing from the original interpleader order 
extended and to appeal from the portion harring the execution 
creditors or fixing the time for giving the security, which 
refused; and also, that the sheriff has abandoned possession of 
the goods to the claimant, and it is tirged that for these 
the CQtirt should not entertain the application.

1 cannot regard either of these grounds as an answer to the 
application. The latter only seems of snfficient importance to" 
warrant discussion. It is claimed that the sheriff having aban
doned, cannot again seize under the same writ, and that any fur- 
ther proceeding upon the interpleader application would be 
wholly nugatory. It does not, however, appear to me that it Ls 
important to consider whether, under the circumstances, the 
sllcriff could retake the goods. The sheriff carne to the court for 
protection on account of the adverse claims to the goods. The 
court then became, under the statutes authorizing interpleader, 
possessed of the power over the goods in the custody of its officer 
necessary to the protection of the sheriff and the parties. The 
sheriff received certain directions of the court. Those directions 
were to give up possession 011 certain security being given, other- 
tvise, to sell the goods ; and it can hardly be argued that the 
reservation of further questions did not include the reservation 
of authority over the goods. There was no direction to the 
sheriff to abandon the goods except in the one contingency of 
the security being given by the claimant. This being so, 110 stay 
of proceedings was necessary. The goods 
of the sheriff, not merely under the writ, but also subject to the 
interpleader application, and it was for him to obey the direction 
given, which involved his retaining the goods until the expiration 
of the time for the giving of the security by the claimant, and 
then until he should effect a sale.

However, he did not do so. He abandoned them while, for 
x some purposes, the interpleader application was pending ; after
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an order had been made by the referee amending the original 
order so as to remove the Itar of the clairn of the execution cred- 
itor, and before the expiration of the time for moving against the 
order allowing the appeal from the referee. He did so, then, at 
the risk of tliere being such a motion and of its result.' He 
not, then, ask tiiat the court should, ont of consi$feration for him, 
refrain from inqujring into the propriety oFnhe order of the 
referee. He does not ask it, hut it is the claimant who, having 
accepted back the goods, seeks to use the circumstance to pre- 
vent the court from examining into the rights of the parties. It 
may yet have to lie considered whether any relief could be given 
summarily for the action of the sheriff, or what disposition should 
he made of an interpleader application when the sheriff chdoses 
to abandon the goods before it is finally disposed of. At present 
it is suflicient to say tiiat the questions remaining to be settled 
ouglit not, if the referee’s second order was justified, to be settled 
upon the liasis that the seizure under the writ was improper and 
the creditor’s clairn to upliold the seizure unfounded. The argu
ment is based wholly upon the view that the security was not 
given pursuant to the first order, and that the creditor became 
ipso facto barred, in which case the referee must have disposed 
of the costs and possession rnoney accordingly. And if the 
action of the sheriff and the claimant is to prevent the court from 
inquiring whether the second order of the referee should be 
restored, then, the result is, that they have been able of tlieir 
own motion to ensure that these questions shall be disposed of 
upon that basis.

I agree that the referee had jurisdiction to make the original 
interpleader order. The interpleader application was properly 
before him. He found that, in accordance with the usual practice,.

issue should he tried that he might be informed of the rights of 
the pai ties. He found also that the execution creditor ought to give 
security for the claimant’s costs of the proceedings. It has been ’ 
found that a mere direction that proceedings be stayed until such 
security shall begiven isan unsatisfactory method of enforcing the 
giving of security. The order, therefore, directed that in the 
event of failure to give the security the creditor should be barred.
Hut the giving or not giving of the security within a particular 
time was not a proper test and was not intended to be a test of 
the validity of the creditor's clairn. The limit of time and the
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penalty were merely the means adopted to enforce the giving of 
the security. The application remained as a pending application 
before the referee.

He had still to deal with the most important part, to direct 
what disposition should be made of the goods or their proceeds. 
But the real rights of the parties were not ascertained. The 
object of the referee in directing the trial of the issue 
defeated. Tliat which was directed merely as a means of pro- 
tecting the claimant in the event of his claim being established, 
was sought to be used to prevent inquiry into his claim.

The contention, then, is that the referee was bound to treat 
his former order as wholly irrevocable and to act upon the 
assumption that the creditor had no claim to support theseizure. 
The argument, if correct, would apply whatever the circumstances 
whidh prevented the giving of the security within the time orig- 
inally named. Suppose that the failure had arisen through the 
wrongful or fraudulent act of the claimant, or some impropcr 
conduct of the officer having to approve the security 
wholly unavoidable accident. Then, if the contention of the 
claimant be correct, there was no power to relieve the creditor. 
For, given the right to relieve in any such case, the jurisdiction 
is established and it only becomes a question under what circum
stances it shall be exercised. But when we consider the position, 
that the issue was directed merely to enable the referee to make 
the proper order respecting the disposition of the goods, that 
both this and the directions as to security were merely subordinate 
to^e main object, and the latter given merely under the general 
power contained in the 58U1 section of The Administration of 
Justice Act, 1885, to “ make such other rules and orders as may 
appear just according to the circumstances öf the case,” it appears 
to me that, so long as the application remained as a pending 
application before the referee, the power to vary his first order 
and make such further order as would ensure the attainment of 
the main objectsof the statute must be implied under this general 
provision.

The cases referred to by the learned judge in allowing the 
appeal do not appear to me to be applicable, as the ground of 
the decisions was that the actions had been wholly dismissed out 
of the court before the making of the orders complained of, while

T

espe
taini
tO C(

was

In

Tv

or some

1

Wh<

hutivel

Th
four \ 
and 1 
main t 
which 
count

Th<
ting u 
liabili



voi.. vi. iSgo. ROBERTSON V. THE CITY OF WINNIPEG. 483
2 giving of 
ipplication

liere the appllcation remained, as I have said, a pending applica- 
tion before the referee.

Ihe matter, then, was wholly one within the discretion of the 
referee. I do not think that we should inquire closely into the 
circumstances under xvhich he or a judge varies his own order, 
especially where the variation is made for the purpose of ascer- 
taining the real rights of the parties and of preventing a failure 
to comply strictly with that order from bécoming a bar to inquiry 
into those rights. What occurred 011 the making of the original 
order and his own

to direct 
proceeds. 

led. The 
issue was 

ns of pro- 
stabl ished,

for fram ing it éxactly as he did, may 
often be elements in inducing him to make the change.

In my opinion the order allowing the appeal should be reversed, 
the appeal from the order of the referee dismissed and the order 
restored, the claimant to pay the costs both of this application 
and of the original appeal from the referee.
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Tavlor, C.J., concurred.

/
ROBERTSON v. THE CITY OF WINNIPEG.

Demurrer. —Ptea to several eounts, one ofwhich is gooti.

Wlien a plea is pleailed tp several counts or breaches and is bad as to some 
of litern upon demurrer it is bad altogether. It cannot be constmcd distri- 
butively under the C. L. P. Act.

Ihe plaintifPs declaration contained five counts. The first 
four were special ones charging the defendants with negligence 
and breach of duty in connection with the construction and 
maintenance of a sewer in one of their streets, in consequence of 
which, the plaintiff alleged, his property was damaged ; the fifth 
count was the common one for money payable, &c.

The defendants pleaded one plea to the wholc declaration, set
ting up certain matters which, they claimed, relicved them from 
liability in respect of the matters complained of; and to this plea

lowing the 
ground of 
missed out 
i of, while

4.
•t
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the pluintiff demurred cm the ground that it did not answer and 
avoid the causes of action sel forth in the declaration.

J. S. Hutar t, Q. C., and C. P. IPi/son, for plaintiff.

There are four special counts and the comnton counts. The 
plea is bad beeause it is' pleaded to the eomtnon counts. [f a 
plea be pleaded to two counts and one is good, and the plea be 
demurred to, the judgment is for the plaintiff. Stephen on Plead- 
ing, 141-3 i Brown v.. C. P. K., 3 Man. R. 496. A plea to the 
whole declaration whtch only answers a part, is detnurrable. 
Bullen år Lealte, 446; Eddison v. Pigram, 16 M. & W. 136; 
Ash v. Pouppeville, L. R. 3 Q. B. 86. The pleas do not 
the declaration. The defendants hav ing built the sewer, it 
their duty to keep it in repair apart from aity statutory duty, 
Wetsh v. St. Catherine, 13 Ont. R. 375; Coghtan v. Ottawa, 1 
Onl. App, R. 54; Eathurst v. Macpherson, 4 App. Cas. 256. 
The Act of 1884 incorporating the City of Winnipeg, 47 Vi 
78, s, 228, provides that roads, & c-, shall be kept in repair hy 
the city.

H. M. Howell, Q.C., and Isaac Campbell, Q. C., for defend- 
If the declaration is bad and the plea bad, and the plain

tiff demur to the plea, the judgment must be for defendant. 
There is one plea to five counts: that is, it is a separate plea to 
each single count. Palmer v. Salmes, 43 U. C. Q. B. 16, sho 
the present rule is to take the view of a pleading that upholds it. 
This varies the rule that a plea sltould be taken most strongly 
against the pleader. The plea should be held 011 demurrer to 
be distributive as it is at the trial. Blagrave v. Bristol, 1 H. & 
N. 169 ; Burrows v. De Blaquierre, 34 U. C. Q. B. 498 
McCuniffe v. Allan, 5 U. C. Q. B. 571. As to duty of defend
ants to keep sewer in repair. Brown v. Mallett, 5 C. B. 598; 
iVallis v. Assiniboia, 4 Man. R. 89. Act incorporating City of 
Winnipeg, 1884, 47 Vic. c. 78, s, 149, s-s. 119, 120. The plea 
amounts to a general isatte and is not demtirrable. Chitty on 
Pleading, vol, 2, p, 26 ; LttsKs Practice, 472.
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Bain, J.— On the argument, the defendants contended that the 
special counts of the declaration were had, as not disclosing any 
ground of action, and that, while the plea does not answer the 

. common counts and the plaintiff is entitled to judgment on the
t
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demurrer lo the plea as to that count, the plaintiffs are entitled 
to judgment 011 thcir demurrer to the special

ansvver and

counts.
f. On a demurrer the court will consider the whole 

give judgment for the party who thereon 
to it; and it is an established rule that upon the argument of a 
demurrer the court will, notwithstanding the defectof the plead- 
ing demurred to, give judgment against the party wliose pleading 
was first defective in substance. Chitty on Pleading, vol. 2, ,ot. 
So if the declaration here

record and 
appears to be entitledunts. The 
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k W. 136; 
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Cas. 256. 
47 Vic. c. 
repai r hy
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wliolly bad, the defendants would 
be entitled to judgment, notwithstanding that the plea werealso 
bad. The plaintiff concedes that his first count is bad, and it 

y be the other three special counts are bad also, but can the 
judgment be entered distributively, as the defendants claito > 
Ihe plaintiff says that his common counts, at all events, 

and that as the plea can be no ansvver to these 
professes to ansvver t hem, it must be held

are good, 
counts, while it

to be bad altogether, 
and that he vvith at any rate one good count in the declaration is 
entitled to the judgment. If the plea is to be held wholly bad 
as the plaintiff tlius contends it is, I suppose the plaintiff must 
bave the judgment. See Brom, v. C. P. R„ 3 Man. R. 496.

Before the C. L. P. Act 1852, this plea would certainly have been 
lield to be bad. In St. Gennains v. Willan, 2 B. & C. 
bayley, J., says,, “ It is a well known rule of pleading that 
plea te not answer all it professes to answer, it is altogether 
bad,” and Holroyd, J., says, “a vast variety of cases show that 
a plea not answer,mg the whole it professes to answer, is bad in 
toto, whether it be pleaded to various facts in one count or to 
various counts, or as a ground of defence, for various persons.”
I ben sectmn 75 of the C. I.. P. Act ,852, provided that all plead- 

I. B. 598; ■ ",gs cal)able of l,eil,g construed distributively should he taken dis- 
11g City of I 'nbl,tively, but the weight of English authority seems to hold that 

The plea I lhls sectlon aPP,ies on|y to the findings of a jury on issues of fact, 
Chitty on | has not had ‘he effect of making pleas good that hefore the 
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■ declaration cannot be made good by construing it distributively 
=d that the ■ under this section, 1 Wms. Saund. 22 n. (e.), but it is open to 
lostng any | doubt whether the section applies to a plea like this, pleaded to 
tnswer the ■ several counts, and to one of which, at all events, it 
ent on the I answer. In Gabriel v. Dresser, 15 C. B. 622, the
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that it did not apply, but in Blagraye v. Bristol, 1 H. & N. 369, 
the Court of Exchequer took the opposite view. Then, again in 
Goldsmid v. Hampton, 5 C. B. N. S. 104, the court after hav ing 
been referred to this decision, adhered to the view they had 
expressed in Gabriel v. Dresser. See also Chappell v. Davidson, 
18 C. B. 194. In Ontario, 011 the other hand, the view of the 
Court of Exchequer was adopted in Butroius v. De Blaquiere, 
34 U. C. Q. B. 498, the court holding a plea to be “ good as 
applicable to counts to which it may be properly pleaded, and 
bad as to those tb which it cannot be so pleaded. ”
Kelly v. Lis k, 18 U. C. Q. B. 418.

But it is the English rule that we must follow; and when 1 find 
it stated in Bullen år Leake, p. 823, that, notwithstanding 
Blagrave v. Biistol, the rule is that, “ wMfcn a plea is pleaded to 
several counts or breaches and is bad as to sonie of t hem, upon 
demtlrrer it is bad altogether, and it cannot be construed distri- 
butively under the Common Law Prucedure Act,” and the same 
rule given in effect in Stephen on Pleading, p. 355, and 
supporting this view than the opposite one, 1 do not feel at liberty 
to make a choice between them, but must follow the generally 
recognized English rule. See also Bullen år Leake, 440.

I must hold therefore, I think, that the plea demurred to is 
wholly bad, and that as one of the counts to which it was pleaded 
is, at all events, good, the plaintiff is entitled to judgment 011 the 
demurrer.
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MILLER V. THE MANITOBA LUMBER & FUEL CO.

(In APpeai..)

Ma licious frosecution. A ut hori ty of manager af Comfany to 
order arrest.

The manager of a company (resident at its head offlcei directed the prose-
CU '°" °f 'h= pla'nl,ff for '"“"7 °f Company's property. The general 
nltcitor of the Company ad v. sed the arrest, prepared the information and 

conducted the prosecution. The dnties of the manager were prescrihed by 
i,v iaw. They dld not provide tor takmg such proceedings. There was no 

evidence of express authority from the Company, or tha, the arrest was within 
the scope of the manager's dnties.

HrM, (DUBlic, J., diss.) That the Company
1 he objection that the Company had not anthorized arrest 

motion for non-suit at the close of the plaintifTs case, hat 
to the judge's charge.
/Md, That the point was open in Term.

Per Dvbuc.J.—Evidence that a prosecution was instituted in order tosave the 
trouble and expense of a Iaw-,nit in a court of civil jurisdictinn, lends to show 
an mdirect motive ” and lack of good faith.

2. witere a vcrdicl cannot be impeached except upon the ground ofexces- 
stve ■ lamages, the court may, with the plaintilTs consent, redttce the damages.

The facts appear in the judgments.

J. Stewart Tuffer, Q.C., and E. H. Phiffen, for defendants. 
laintifr must show want of reasonable and probable cattse 

ITesumption is in favor of party instituttng criminal proceedings 

that he acted bonafide. Tay/vr on Evidence. r4o ; Abrath v. 
N. E. Ry Cc 52 L. J. Q. B. 352 ; n App. Cas. 247; Rosc„e 
CnminalEvidence. 674; Burbidge Criminal Law, 290; Eellowes 
v. Hutchison, 12 U. C. Q. B. 633. The objection is, that Dexter 
was not counsel, but the court will take notice that he is, though 
there is no evidence on the point. Rex v. Stewart, 6 Man. R. 
257; Hewlett v. Cruchly, 5 Tatint. 277; Brobst v. Eufl, 100 
IVnn. St. 91; Murfhy v. Larson, 77 Ill. 172 ; Olmstead v.
I artndge, 82 Mass. 383 ; Naurse v. Calcutt, 6 U. C. C. P. 14. 
As to whether an action for malicious prosecution will lie against
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a Corporation. Edwards v. Midland Ry. Co., 6 Q. B. D. 287. 
There was no evidence of authority from the Company to Davis. 
Bank of N S. Wales v. Owston, 4 App. Cas. 289 ; Goff v. G. 
N. Ry. Co., 30 L. J. Q. B. 148. The court can reduce damages 
or set aside verdict for excessi ve damages. Massie v. Toronto 
Printing Co., 11 Ont. R. 362; Bell v. Lawes, 12 Q. B. I). 356; 
Wilson v. Winnipeg, 4 Man. R. 193 ; Praedw. Graharn, 24 Q.

, B. D. 53; Winfield v. Kean, 1 Ont. R. 203.

is

D
ev
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th
th

N. F. Hagel, Q.C., and A. Howden, for plaintiff. The 
objection of no authority to Davis to make the 
taken at the close of the plaintiff*s case. It was not renevved 
after the evidence of the authority put in. It cannot be taken 
now in Term.

pa
arrest was not

O
lia

Ad vice must be from a courisel, not from a 
solicitor. Davis had consulted Dexter and determined on the

ac
sai

course to be pursued. There can be no interference vvith the 
verdicl un less so excessi ve as to shock the court, Praed v. 

Graharn, 24 Q. B. D. 53; McMonagle v. Or/on, 5 Man. R. 193. 
The court has no power to interfere un less the jury vvere clearly 
vvrong. Davis was the only manager ; lie alone had authority, 
the management was left entirely in his hands.

th.
pr,
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in
uni(71 fi lune, 181)0.)

1 avi.ok, C.J.— 1’his is an action for false imprisomnent and 
inalicious prosecution, hrought on accoimt of the plaintiff’s arrest

of the defend- 
The defend-

ants now move to set aside the verdict, and for a nonsnit pur- 
snant to leave reserved, or fur a new trial, or to have the amonnt 
of the verdict reduced, or to have a verdict entered in favor of 
the defendants. As the case was tried by a jury the court cannot 
enter a verdict for the defendants. A nonsuit was moved for and 
refused at the trial, hut it does not appear from the reporter’s 

» ' notes or the judges’ notes that leave to move was reserved, and 
the learned judge who tried the case, on heing referred to, says 
he was not asked to reserve, nor did he reserve any leave.

The defendants move upon a nttmber of grotmds, the third of 
which may be considered first. It is, there was po proof of aulh- 
ority to the manager of the defendant’s Com|>any to do the act 
complained of, and it was not within the sc.ope of his general 
duties.

ity
offi

on a charge of stealing cord wood, the propert*- 
ants, and at the trial he had a verdict for $i8ofe.
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. D. 287. 
to Davis. 
off v. G. 
damages 
T oron to 

■ t>. 356; 

m, 24 Q.

rÄSsrrÄevideme from which the jury might well find thal it was under 
irections from him that proceedings were begun for arresting

he dlfe" d t hm ^ ^ ‘hC aC,°r W0"'d not- however. render
mrticut, S m “ “ he had au,horit>' {™" them fur Ihis
l articuiar case, or his so a, ting was within the scope of his gene
ra duttes as manager. In the Bank of Ntw South IVals v.
ifahw’ tu PP' VT’ Where il y-ght to make the bank 
liable for the arrcst of the defendant^nder instmctions from the
actmg manager, the Judicial Committee of the Privy Council 
satd, The habil,ty of the bank in this ea.se must res, either on 

ground of some general authority in the acting manager to 
prosecute on behalf of the 1-ank, or on a particular au,hon,y s0 
to act. m cases of emergency. The duties of a bank manager 
would usually be to conduct banking business on behalf of his 
employers, and when he ,s found so acting, what is done by him 
m the way of ord.nary banking transactions may be presnmed 
umtl the contrary is shewn, to be within the scope of hisanthor-
nffF , . . . the arrest and stin less> the prosecution o»
offenders, is not within the ordinary routine of banking business 
and when the question of a manager’s authority in such a case 
anses, ,t rf essential to en,,uire carefully into his position and
. U ***' ' . ' *n t*le <:ase °f a chiefwn- general manager,
invested with general supervision and nower t:,f control, such an 
anthority m certatS cases aflecting the pfcperty of the bank might 
be presumed from lus position, to belong to him, at least in The 
absence of the dtjectors." Here the ordinary routine of business 
whtch Davts would transact and the transaction of which would 
beytresumed wfflun the scope of. his authority, would be buying 
and se mg lumber, wood, coal, grain and produce generally and 
generally a mercantile and trading business. He rertainly had 
not, under the by-laws of the Company relating to the duties of 
the manager authority tor doing what he did. Under them he 
was ,0 keep records of the proceedings at meetings of the 
directors and shareholåers, hit had power to make or endorse 
promissnry notes, draw, endorse or accept bilis of exchange 
drafts, cheques and all other securitics for mopey in the name of
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the Company, and in its name to en ter in to contracts in all mat- 
which, by the charter of the Company, it is empoweied to 

enter in to. i hat is all. Was there, then, any evidence from 
which the jury might find t hat he had a general authority, that 
when he directed proceedings to be taken for the arrest of the 
plaintiff, he

1

acting under a general authority to prosecute 
behalf of the Company, it being reinembered that he was acting 
in Winnipeg, at the head office of the Company, and where all 
the directors were ?" I can find no such evidence. Indeed it 
would have been somewhat surprising had there been any evid
ence of such a continued and general cotrrse of acting on the 
part of Davis as would enable a jury to say what authority he 
miglit be presumed to have, for the Company had not been 
formed to carry on business overfive weeks when the arrest took 

Tlle Company was incorporated on the 291I1 of Febrnary, 
DavisWs appointed manager on the 5* of March and the 
informktion against the plaintiff was laid on the 5U1 of April.

As I Sannot see that there is any evidence'under which the 
defendanK

d
tl
tl
I"
1»

'

be held liable for the action of Davis, it is wliolly 
iinnecessarftto consider the numerous other questions raised. " 
i he plaintiff cannot succeed in this action 011 the evidence which 

'has been given, and there must be 
without costs.

so

8 »crule absolute for a new trial
in
toKillam, J.—The liability of the Company rests wholly upon 

tiie claim that it is responsible for the direction of Mr. Davis to 
the party who laid the information upon which the plaintiff 
arrested.

In the evidence offered for the plaintiff Davis is described _ 
and stated to have been the “ manager ” of the Company. What 
were his duties or what was the authority conferred upon him the 
plaintiff did not attempt to show.

In McSorley v. St. John, 6 Sup. C. R. 53,, the iearned Chief 
Justice of Canada said, “A Corporation cannot be iriade liable for 
false imprisonment unless the party complaining gives evidence 
justifying the jury in finding that the persons actually imprison- 
ing him had authority from the Corporation,” and Mr. Justice 
Strong cited with apprbval, remarks of Mr. Justice Dillon in his 
work on The Law of Mumcipal Corporations, to the effect that 
in an action of tort brought against a Corporation it is necessary to 
show that the wrong was done by an officer in the dischargc of
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some dnty of a corporate nature which 
law or by the direction

In Owston v. The Hank of New South Waies, 4 Ann. Cas 
270, itwas held necessary in actions of false imprisonment lo 
shoiv the nature of the position and duties of the offi 
or directing the arrest.

was de vol ved on him by 
or authority of the Corporation.

cer mak ing

■SSÄSÄtiT- " - -•
, mentioned case.

so treated in the last 
Of the P,i W°nyh«il'dsment of the Judicial Committee
of the 1 rtvy Council, I th.nk it clear that it is not suffieient to 
estribe a man as “manager ” or by the name of his office, but 
hat the plamtiff must prove either express authority to institute 

the proceedmgs complatned of or the nature of the Office and the 
powers and duties of the officer who instituted tliem for the pur- 
pose of enabling the cotirt or jury to draw the necessary infer- 
ences to show that he had implied authority.

The nature of the evidence to be tlius given is suggested to 

some extent 111 Lyden v. McCee, ,6 Ont. R. ,05.
The plamtiff here supplied no sucli evidence and tliere 

nothing up to the close of the plaintifTs . _ 
inference of implied authority could be drawn. So, with regard 
to the solicitor, there is nothing to show wliat his authority 
1 he n,ere W0intme.it as general solicitor of the Company could 

warrant lus instituting or conducting 011 belialf of the Com
pany prosecutmns upon charges ofcriminal conduet without fur- 
her authority or instructions. The learned judge appears to 

liave thought tliat there was evidence of the Company'» adoption 
of lus act by payment of his cl,arges for services in connection 
with the proceedmgs. This rests wholly upol, the evidence of 
tlie witness Sorsoleil. He did say, positivcly at firat, that the 
Conipany had paid the costs of the prosecution. Ilelng asked 
10W l,e knew this, he stated that Mr. »avis the manager had so 
told lum. But on titmg pressed further by his own eoimsel he 
l,ut 11 that I)avls l,;*d told him that hg (»avis) had paid the costs 
or was going to pay them, and that he did not remember which 
it was. be learned judge appears also to have given 
weight 111 his cl,arge to the jury, to the want of repudiation bv 
the Company of the solicitor'» charges. But, upon examination 
of the solicitor s evidence, it do$s not
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liad been communicated to the Company; he shows mercly thåt 
he had made charges for the services against the Company.

This being the State of the evidence, objection was taken at 

the dose 6f the plaintifTs case and a nonsuit asked by the defend- 
ant’s counsel on the ground that it was not shown that the Com- 
jiany was responsible for the proceedings taken. The objection 

overruled and the learned judge left it to the jury to find 
whether the Compapy was responsible.

For the defence evidence

Kl >m

I

offered of certain by-laws appoint- 
ing Davis as manager and defining his duties or giving him certain 
powers. hrom none of those so expressly given would it scem 
posstble to imply the authority. The evidence for the defence 
certamly did not in any way strengthen the case for the plaintiff 
npon this point. The defendanfs counsel, however, raised no 
objection to thé“chirge of the learned judge on account of this 
questiop having been left to the jury,

1
i.
t

or of the way in which it 
left, and- it is contended that the point is not now open to be 

taken.

If there had been evidence on which the plaintiff might have 
recovered and these by-laws or other evidence of the defence if 
sufficiently proved had met it absolutely, then the defendant could 

mplain because the jury were not directed that if they found 
these by-laws proved or believed such other evidence, they must 
find against the defendanfs liability. But there being nothing 
added which could support the plaintifTs claim and the learned 
judge having once had the point drawn to his attention and hav
ing overruled the objection, I think that it was unnecessary to 
repeat it.

I am, therefore, of opinion that the verdict should be set aside 
and a new trial granted without costi.

Dubuc, J. I he plaintiff sued the defendant for malicious pro- 
secution and recovered a verd,ict of $1800.

The defendants moved in Term on several grounds to have the 
verdict set aside or reduced.

The principal question to be determined is whether the defend
ants had reasonable and prohable cause for having the plaintiff 
arrested.

The plaintiff and three companions were hired by the defend
ants in the winter of 1888 to cut and haul wood in the vicinity of
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Monmouth. In the beginning of April these men claiming to 
have a lien on the wood for their wages, went and look possession 

* *a‘d. wood under the Pretended lien. The defendants 
through their manager Davis, had the plaintiff arrested for stealing 
‘,*W?0d “e'vas brought to Winnipeg, kept a few hours in 
custody and then released on bail. The next morning he 
appeared before the police magistrate who, after the preliminary 
examination d.scharged him. The plaintiff swears that Davis, 
ninng him, had agreed to give him 
wages. Davis denies that.

The question is not whether the plaintiff had, or had not, a real 
and good legal claim on the wood ; but whether the defendants 
honestly believed that the plaintiff look the wood witlr the felon- 
10US intent of stealing it, or whether they 
that he took it under some color of right.

On the conflicting evidence given at the trial, the claim of the 
plaintiff on the wood appears very doubtful. But at the same 
tirne, ,t is clear that he acted under the belief that he had a lien 
for his wages. Whether tbat belief was well founded or not, is 
not the question. It is evident that he did pot take the wood 
with the felomous intent of stealing it. All the circumstances 
brought out m evidence tend to show that the taking was not 
done ammo furandi. Notwithstanding that, if the defendants
* T..151??" mqU‘ry had had 1,0 k,,owledge of his pretended lien, 
and had honestly believed that the taking amounted to larceny, 
they might be held not liable. But they knew before arresting 
him that he was taking the wood under his pretended lien. And 
it makes all the difference. The first telegram sent to the office 
of the defendants from Monmouth by their foreman McCowan is 
dated the grd April, 1888, and reads as follows: “ Wilson and 
Cox here with lien on wood for wages of teams and teamsters to 
the arnount of $475.” Davis, the manager, answers the same day 
as follows 1 “ Will have Wilson and Cox arrested for stealing if 
they remove wood ; writing fully." In the letter of the skme day 
wntten by Mr. Dexter, solicitor of the defendants, he says : « Let 
me know what these men do under the supposed lien and if they 
take possession of any wood, as we want to arrest them.” On the 
5th April McCowan telegraphed to the solicitor of the defendants 

Cox and two of Lösey’s teamsters, Miller and McDonald, 
ing wood under lien.”
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l he information was swom to and the warrant was issued on 
the same dny, and the plaintiff was arrested on the next day, 6th 
April.

ht
Wi

" hen I lavis received the first telegram on the 3rd April, he 
consulted Mr. 1 texter, solicitor of the defendants, and told him 
tliat the plaintiff had no such lien as he claimed.

It is held that laying all the farts of the ease fully and fairly 
hefore counsel and acting bonafide ttpon the opinion given (how- 
ever ermneous it may be) will he evidence to prove probable 
rau.se. Pet/owes v. HuUhuon, , 2 U. C. Q. B. 633, per Dräper, 
( J. The learned judge hasés his decision 
Uelnttsh, 2 B. &■ C. 693, wltere it is held to he 
for a inalicious arrest, that the defendant when

b>
or
of
>
hii

pl‘on Ravenga v. 
a good defence

, . he caused the
p amtiff to he arrested, acted bona fi,It „p„n the opinion of a legal 
advtser of competent skilt and ability, and he believed that he had 

of action against the plaintiff. But where it appeared 
influenced by an indirect motive in ntaking the 

arrest, 11 was held to be properlv left to the jury to consider whe- 
ther he acted bona Jidt upon the opinion of his legal ndviser, 
heheving lie liad a good cause of action.

an

inf
op:

a^good cause 
that the party

abl
In Hewlett v. Crttchley, 5 Taunt 277, it was held that in an 

arliun for malicious prosecution, it is no answer that the defend- 
uraged in what he did liy the opinion of counsel, if 

lite statement of facls was incorrect or the opinion ill-founded.

In the present case Sorsoleil and McCowan, two men who were 
m the dcfendants’ employ at the lime, swear that the reason given 
by Davis for arresting the plaintiff was to save the trouble and 
expenses of a lawsuit in

I
whiant was enco
dic
tha

cou
a court of civil jurisdiction. This, I 

thmk, may be taken to be “an indirect motive in making the 
arrest,” as mentioned in Ravcnga v. Mclntosh.

jury
’I

Pri
And on the whole, taking into consideration the circumstance 

of the telegrams sent hy, McCowan to the dcfendants apprising' 
them of the lien claimed by the plaintiff I am inclined to hold, 
under Hrwett v. CrneMey, that I lavis did not lay the faets pro- 
perly hefore counsel, or tliat the advice to 
founded.

I

verd
cost:

prosecute was ill-

These questions, however, 
have found as

properly left to the jury. They 
faets, that Davis acting as manager of the defend

ant Company, gave the plaintiff to understand that he might have
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\ 6th
* hen on the wU?d in ‘luesticm for his pay ; Ihat Davis did not 
honestly beheye that the plaintiff was guilty of having stolen the 
wood; that in prosecuting, Davis 
by some other motive t han

actuated by malice, that is, 
an honest desire to bring to justice 

one whom he believed had committed a crime. So the finding 
of the jury negatives the inference that the defendants acted bona 

fide upon the opinion of counsel after laying fuily and fairly before 
him all the facts of the

I, he 
him

fairly

aper, 
7 v. 
énce

The defendants’ counsel in this case ra ised the point that Davis 
was not authorized by the defendant Company to prosecute the ' 
plaintiff; but the fact that Davis vvas the manager of the defend- 
ant Company and that the prosecution and arrest of the plaintiff 
was made on the advice of their solicitor who prepared the 
information and conducted the prosecution, is sufficient in my 
opinion to juslify the jury in finding that the criminal proceedings 
were authorized by the defendants.

As to the excess of damages awarded by the jury, it is not a 
sufficient ground for setting aside the verdict. The court has the 
power to reduce theni to what may be considered fair and 
able.

the

had

; the I
i

:
reason-

In Bilt v. Lames, 12 Q. Ji. 1). 356, it was held that in a case 
where the plaintiff is entitled to substantial damages, and a ver
dict for the plaintiff cannot be impeached, except on the ground 
that the damages are excessive, the court has

1 |ind-
iI, if

power to refuse a
new trial on the plaintiff alone, and without the defendant, 
senting to the damages being reduced to such 
court would consider not excessive, had tliey been given by the 
jury. '

con-
an amount as the Iand

I
ithe The same principle was 

Printing Co., 11 Ont. R. 362.
follovved in Massie v. The Toronto II

I think that, considering all the circumstances of the case, the 
damages are excessive, and if the plaintiff consents to have the 
verdict entered for $300, the appeal should be dismissed without>ld,

Otherwise, the appeal should be allowed with costs.
Rule absolute for a new trial 

without costs.
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STKPHENS vt McAKTHUR.
(In Ai-pkai..)

SMu/es. — Construction. - Ultra vires. —Frmdulent Canvey- 
aacts.—Lotus stam/i of tret/itor.—Chattil mortgage 

Del>t secured by transferred nofes 1
L

i!

A IomI statute enncted tlml certain conveyances should be frandulcnt against 
ciedilun; provided for voluntary assigiiments for the benefit of creditors- and 
deciared llial the asaigup should have the exclusive right to sue for the réscis- 
sion of such conveyances.
Het,),. That the statute wns inträ vires of the legislature. 

2.'Th.it the
TI)

Mad iconveyances might Ite attaelted hy credltors, where no 
assignment hatl Jieen made hy the dehtor. 4

debts 
intent 
any oi 
or ovt 
t hem, 
assigm 
enade 
for the 
transac 
or entt 
Act, i.

H A creditor in good failh and wilhout knowlcdge that the tleltlor was insol- 
vcnt (ook from him a Chanel mor,gage. The transaction was straightforwar.l 
and honest, hnt the “ elfec," of i, was giv, ,he mortgagee a preference 
other crediturs.
llrl,t, That the mortgage was void as against credltors.

A chatlei mortgage was expressed lo lm to secure paytnent ,,(*870,4 
wlnclt was the amount owing by the morlgagor .0 the mortgagee. A larm’ 
portion of ,1, however, was represented by notes whicl, the mortgagee had 
prevmns lo the ,late of the mortgage, transferred to a hank as collateral 
for his own debi.

i
1

security

llrl,t, I hat the mortgage was not ilpen that account invalid.
(Hsk v. Magins, 2 Man. K. 65, followed.)

r,r K,li.am, J.—The section of ,he Act declnring certain conveyances 
frm,dulem agamst creditom may be treated apart from the other provisions of 
the statute, ns au mdependent enactment; and not, therefore, ultra ' -
reason only of ils association with other statutory provisi

-1'his was an Application to set aside a verdict entered by Mr 
Justice Bant in an interpleader isstte tried without a jnry, in 
wlnch a cjiattel mortgage given by the firm of Madill & Robin 
to the plaintiff was attacked as a frandt/lent preference.

Tb¥ mortgage rvas expressed to be to .secure payment of the 
of *870.34. This sutn represented the amount in which the 

mortgagors were indebted to the plaintiffs ; hut for a large por
tion of it notes I ad been given by the mortgagors to the plaintiffs

vires by No l 
by Ma<

H. I

The 
v. JVo( 
gage ec 
stated i 
may ha 
hut the 
show th

,
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and by them discounted in a bank 
indebtedness to the bank.

Madill & Robinson 
aware of t hat fact.

as collateral security for plain-

mortgage was given 
"ere msolvel,t- b"t the plaintiff was not

est and niven “ m°''‘gage was straightforward and hon
est and given in response to a bona,fide demand of the plaintiff
for.secunty ; and no, with any sueh intent, either on , e pa ö 
Stephens or Madill & Robinson as would tender i, fraudukm 
and vo.d trader the statnte of ,3 Eliz. or the fras, part of section
“the effect” oflivtgdrapiaindff "T ^ hwev“> 

8 »ig me plaintiff a preference over other

Cotivey-
u
I

|:|j
IIt against 

ars; and 
c rescis-

1
creditors.

MadiU Ä °f the 7rtgage *“ atta,:ked by ered i tors of ■ 
d'11 f Robinson as fraudulent under 40 Vic (Min

«*• ”<>■•«: s

i.
debts 11, full, or knows that he is on the eve of insolvent v with 
intent to defeat, delay or prejudice his creditors, or to give to 
any one or more of thera. a preference over his mher cred tors 
ur over any of them, or which has such elTect shall !
them, be utter,y void.” Provision was ,^1“ = 
assignments for the benefit of creditors. By section 7 it was 
enacted that '■ the assignee shall have an exclusive right of suing 

agreements, deeds and instruments 
or entered into in fräud af creditors 

Or entered nito in violation of ■ The Administration ’
Act, 1885, or of thisAct.”

4
s insol- 
forward 
ice over

I
1

II i
87°-34,

»ecurity

&

I
for the rescission of 
transactions made or other 

or made 
of Justi ce

Ii

lyaiices 
ions of

en made

- Mr. 
y. in

H. Af Howcll, Q. C., and K C. IVaJe for plaintiffs.

The description is good. Defendants contend that by McCall 
Wolfl, 13 Sup. C. R. 133, ,t is decided that ifa chattel mort- 

gage covers all the goods on the premises that fact should be 
stated in the mor,gage. Ritchie, C.J., in that case said, «1 

ay have been the mtention ,0 convey all the goods in theistore 
I ut the mor,gage does not say so, nor is there any evidence to 
show the goods namcd in the sohedule

|

f the 
h the 
por- 

ntifls
the only goods ofwere

t >

P* 1infe.

I
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TTiat description in the store nr what ivere the exart goods in the 
store." Ill Ilti» ca«c llierc is "evidence to show" t hat the goods 
described m the mortgage wcre all the goods in the store, and 
therefore the description i» good. This is according to the 
explanation of MtCall v. IVo/ff in Whiting v. Hovey, 13 Ont. 
Ap]>. R. 27, since aflirmed in Hovey v. Whiting, 14 Sup. C R 
p. 520.

The consideration i» »uffidently stated, although the plaintiff 
had taken the notes of the mortgagors for a large portion of the 
account and these notes were still ctirrcnt and held hy the Com- 
mercial Hank witli the plaintifTs endorsement as collateral 
ity for advances made to the plaintiff, the deht represented hy 
them was a deht due to the plaintiff» and myt to the. Hank, and 
was, therefore, properly descrihed in the chattel mortgage as a 
deht due to the plaintiff. Fish v. Higgins, 2 Man. R. 65 ; 
Heplmn, v.^Wr, 6 t )nt. R. 473 ; Grant's Law of Banking, 4th 
ed. 145 ; ffytnan v. Cuthbertson, to Ont. R. p. 445.

1890.

■ Nunes
■ 11 led tc
■ also reiI L J- 2!
■ tlie wor
■ tlie secu
I 15 Ont.
■ v. Han, 
I In this 1 
I pressiire 
I for by . 
I Padjut, 
I his vred 
I substitut 
I Townse, 
I 4 B. &■( 
I judgmen
1 Johnson

I- J.
ferencdi 
J., in*ti

! effect of

excepts s 
or 011 acc 
advance i 
pay his ci 
for tlie pu 
or 011 acc 
not as a c 
not requii 
of” havir 
leceived,’ 
txtended 
to mak ing 
v. Mc Don
2 Cowp. 4

In any t 
right to su

i

t Mr. VVade proceeded to show that the portion of the judgment 
in Bathgate v. Merchants Bank, 5 Man. R. 210, referring to the 
statement of consideration in chattel mortgages, was obiter dictum 
and could not be supported, hut was stopped hy the cotirt. 
Killnm, J,, aiter consultation with the other judges, stating that 
the decision in Fish v. Higgins, 2 Man. R. 65, had 
overruled hy Bathgate v. Merchants Bank, 5 Man. R. 210, and 
properly stated the law 011 the point in tjuestion.

The chattel mortgage was not a preference. '1’here 
intent to prefer, nothing can have the effect of a preference 
unless there is intent to prefer as “ preference" is and always has ' 
been a hankruptcy term incorporatiiig intent in its very meaning. 
The use ot the Word preference implies an act of free will, Ex 
parte Topham, L. R. 8 Oh. 614, ipioled in S/ater v. Oliver, 7 Ont. 
R. 163, and there cannot he the effect of a preference without 
intent to prefer. The case cannot lie distinguished from The 
Bank of Australasia v. Harris, 15 Moo. P. C. 97, where the 
Judicial Committce held that “ notwithstanding that the other 
sections referred to fraudulent alienations and that section omit- 
ted all reference to fraud or intent; the words “having the effect 
of preferring," indicated a fraudulent preference and 
intended to refer t 
(diss.) Kenneiiy v.

i:

not been

5.
was no

1
11

i

..
i;

I n were not
t^ljny case not fraudulent.” Burton. J.A., 
Iwtman, 15 Ont. App, R 219, et seg, seealso
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ods in the 
the goods 

itore, and 
ng to the 

13 Ont. 
iip. C. R.

Ar///es x. Citr/er,-1 P. C. App. p. 347, These cases xvere not 
ated to the court in River Stav, Co. v. Si//, .2 Ont. R. =67. See 
also remarks of Burton, J.A., in Molsods Bank v. Ha/len, 25 C.
, 2?S- 1 he law 1,01 'taving becn changed by the addition of

t .e xvords - have such effect ” a mere demand for payment takes 
tliesecuntyo.it of the statute, Osler, J.A., in Kennedy v. Frcem.m, 
15 Ont- App. R. 21g, quoting S/aterv. Oliver, 7O111. R. rS8: Lone 
V. Hancock, .2 Sup. C. R. 532 ; and Re Bov,i, ,5 I,. R. Ir. 32,
In tlns case there xvas not only an absence-of intent, but positive 
[iressure Rather than give the effect to the statute contended 
ior by defendants, -or'' should be read "and," Fowler v. 
laitjiit, 7 1. R. 5o9j xvhere tl.e xvords - to the intent or whereby 

, rred,tors may defeated or delayed,” are inter,,reted by 
subst.tut.ng “ and " for - or" and requiring intent, see also, 
T~d v' *'«* »»C. B. N. S. 308; Waierhouse v. Feen,
4 ti. .V t ■ ,2oo, and Cresswell v. Booksky, 2 Bulstr. 51. Pending 
judgment the folloxving cases xvere also communicated to the court 
Johnson v. Hofe, , 7 Ont. App. R. IO, and Lamk v. Young, 26 C 
- 219' weryatated to révive the doctrine of intent in pre-
erencés in the Ontario Court of.Appeal; also decision of Gwynne, 

Kloepfer, Sup. C. not yet reported.

!
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the Com- 
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iudgment 
11g to the 
er dictum 
le court. 
:ing tliat 
lot been 
210, and

I:

■
;J .. i n Warnock 

Even if transactions $are v°id simply because they have “ the 
■ °f” 8ivin8 » creditor priority, this security is saved by

sec. 1, sub-sec. 4 of the amending Act, 50 Vic. c. 8, which 
excepts secunties given for a pre-existing debt where - by reason 
or on account of" receiving the security the crelfitor makes an 
advance to tl.e debtor to enable him

I

:
I 1: was no 

•eference 
ways has 
neaning. 
vill, Ex 

7 Ont. 
without 

•om The 
liere the 
le other 
in omit- 
he effect 
rere not 
n, J.A., 
see also

. . t0 <-'arry on his business or
|.ay lns cred.tors ,ri full. in this case Stephens made an advance 
Ior the purposes ment.oned and sxvears tliat he made it “ by reason 
01 on account of" having received the chaltei mortgage, thougli 
not as a consideration for having received it.

8/ Hl
The statute does

reqmre tliat the advance should he made - in consideration 
0 having the security, but - by reason or on account of having 
leceived," which is a much wider conception, also the plaintiff 
extended the time of the mprtgagors to pay, which is equivalent 
to makmg a fresli advance to them. Per Cameron, C.J in Rae 
v. McDonald, ,3 Om. R. 365; Banon, ,87 : Cadog.m v. Kenncil, 
2 Cowp, 432 ; Bump, 12.

in any case under section 7 of the Act, only an assignee has a 
nght to sue to resctnd the "security. - a is true that the rig-ht

¥

Y
A P



5ooi MANI TORA i.AW REPORTS. 1890.V01.. VI.

creditor fofmerly liad to bring an action to impeach such 
atransaction is taken away and vested excinsively in the assignee."

urton J.A., Clarkson v. Stirling, 15 Ont. App. R. 240; Edgar 
v. Central Bank, Ib. 2.2; Ib. 2,0. Unless there is an assignee 

110 one can sue. In order to attack transactions except in corn- 
mon law, legislation is required. A prefcrence is permissible by 
the cominon law and the only legislation, empowering the rescis- 
sion of a security vests the right in the assignee -■ excinsively." 
l he Ontario decstons are not applicable because the similar Act 
ot that Province provides for the distribution of the proceeds of 

an execution pro rata. To set aside an assignment to favor an 
execution creditor, therefore, would only be perpetuating the 
mischief of the old State of things and will nöt be done, Sluart 
v. Trimaine, 3 Ont. R. 190, followed by Ferguson, J., in Hanny 
v. McNaughten, affirmed in appeal, 10 Ont. App. R. 616.

If all the above avennents should fail, the Act itself is ultra 
mres as dealing with bankruptcy and insolvency, two subiects of 
legislation reserved excinsively to the Dominion Parliamenl, and 
if the Act is ultra vires it cannot be considered piece meal, and I 
therefore, section 2, forbidding preferences, is ultra vires. 
Hagarty, C.J., in Clarkson v. Ontario Bank, 25 Ont. App. R. 
'79, r82; Osler, J.A., Ib. 189, 192; and dicta and arguments I 
of the judges in the group of four cases considered at the same 
time and upon which the Ontario Court of Appeal divided evenly 
with regard to the constitutionality of the Act of Ontario from I 
which that in Manitoba has been copied. j

■
which a

■ Bunts v.
1635; m
I defendam 
I Clarkson 
I ofa corpc 
I Addison 
I v. Watkit 
I Re.x v. Fi 
I there was 

I absurd i ty.
I descriptioi 

sold and r 
the chatte 

' Mc Call v. 
Q. B. 141

K

i
■ Tavlor,
■ 49 Vic. c.
■ delayed ui
■ Kleopfer v. 
I constitutioi 
I c. 26, O., > 
I now been d 
I constitutioi: 
I was not arg 

I delivered.
I The consl 

I discussed in 
I cnce of opii 
I is equally di 
I the judgmen 

the opinion 
dealing with 
present advii 

! >s so much d 

perhaps best 
in Edgar v. 
that construc 

vires, rather 
almost, if not

th
11
m

.
H. E. Crawforll and G. A. Elliott, for defendants. The 

chattel mortgage is void because the consideration is
1

not truly
stated. F.sh v. Higgins, 2 Man. R. 65 ; Bathgate v. Merchants 
Bank, 5 Man. R. One of the results of taking the chattel 
mortgage was to prevent other creditörs from getting paid their 
claims. Grant on Banking, 29r ; Mayer v. Mindlevitch, 29 L. 
T. 400; Sharp v. McHcnry, 38 Ch. D. 454; Simpson v. Chat. 
”‘Z Cross 34 W. R. 568. A preference is prohibited by
the statute. Warnock v. Kleopfer, 14 Ont. R. 288. Intent is 

not now necessary. Dominion Bank v. Cowan, 14 Ont R 465- 
River Stave Co. v. Sill, ,2 Ont. R. 557; Clarkson v.' Ontario 
Bank, 15 Ont. App. R. 166; Molsons Bank v. Halter, 9 C. L. 
1. 268. As to the intention of the Legislature in adding the 
words in the statute. Mc Roberts v. Steinhoff, ii Ont. R. 369;

210.

1 j

il'i

*
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peach such 
assignee.” 
40; Edgar 
ui assignee 
pt in com- 
nissible by 
the rescis- 
:lusively." 
i milar Att 
roceeds of 
> favor an 
lating the 

ie, Sluart j 
n Harvey

; “ m , y’'? °nt- R- ,67; v. Knox, 8 Ont. R.
635 , v. Tobey, 6 Ont. R. 54. All t hat is necessary on
defendants part is to show that section 2 of the Act is inträ 
a rkson v. Oa/anc Bank, ,5 Ont. App. R. ,8l. A cpntraci 
of a eorporatron may be partly intra viras and partly ultra virrs

h Zkins 1,69 ^
' 4 Man. R. 357; Reg, v. Lutniit, . L T N g
f V' 8 T- R- 356- Defendants' rights arose beforé
Ihere was anyassignee. Statute should be interpreted to avoid 
absurdity. Ftowar v. Lsyton, 5 Ch. D. 352. As to the 
desmpt.on ofgoods in the chattel mortgage, certain goods were 
sold and replaced by others supplied by the plaintiff; as to the-e
Ic T rT6386 CannP‘ app,y and the Plamtiflf must fail. 
McCalln. Wolf, ,3 Sup. C. R. ,30; Whittn. Bannt
y. B. 141; Hoviy v. Whiting, t4 Sup. C. R. 515.

!,

|

<57 L. J.
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nen t, and 
neal, and 
'a vires;
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rguments 
the same 
:d evenly 
rio from I

(Jthjune, 7^90.)

jYÄi'iÄ55,‘ “*delayed un til the Supreme Court should decide the case of

T?rn? ’ 3 C3Se “ Which “ lvas nnderstood that the 
eonstitutionali y of a somewhat similar Act in Ontario, 48 Vic 
=. =6 O. would be considered and disposed of. That case has 

been disposed of, but, so far as can be learned, although the 

constitutional questmn was raised by tjje appellanfs factum it 
»^argued by counsei, or touched Vin the jud^nts

I

, I lhec°nstitutional question has been raised in Ontario and 
lot truly ■ discussed in several cases, with the result of considerable differ 

crchan, ■ ence of opinion among the judges. The Court of Aiipeal 
e chattel ■'sequallydieided on the question. After a careful perusal of ■ -■ 
A ao L | 'he,Udgraents del,vcred in ‘hese cases, I am inciined to adopt

da,' I r,°Pmi0" ,ha‘ ‘he Cl3USe now the court ,s in,ra „>
r. Cto- ■ deaiing with a matter of property and civil rights, and am as at 
Ditedby ■ present advised, prepared to so hold. In anyevent where Ihere 
ntent is ■ isso much difference upon a question of such importance it is 

R- 465, 1 perhaps best for a provincial court, as was said by Burton I 4

r7 II ^ V' Ce’,/ra/ Bank’ '5 Ont. App. R. 202, l’eaiA;;
9 C. L. ■ that construction which will sustain the enactmentas heing inta mg e Irather than to one which would avoid it." \s an A, t 

39' I ‘moSl’ ,f not SU|te idmtical with sectioi, , of the Act now ques-

I

rs,
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tipned, has been in existence, and its provisions enforced in this 
Province for fifteen years, without, so far as I know, any serious 
doubt as to its validity being ra i sed, a provi ncial court may well 
tiphold it until the court of final resort shall declare it invalid. 
Kspecially should this be the case, when,,as appears from the 
judgments of eminent Ontario judges so mtich can be urged in 
support of it.

transfer 
i tors. I 
7, be br 
unafiecb 
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loiig as 1 
defeated 
a remed 
have an 
deeds, ii 
ol any d 
the c hat

and eflec

prefer, p 
itor, and 
this preft 
It is said 
&c., wh) 
lent judg 
The secti 
originalb 
sections < 
& 123 of 
which ha 
passed, st 
new Act, 
left untoti 
also and 1 
been intr 
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'l’h s qi 
into tne l 
whethett t 
before, na 
case. of Jt

E

I agree with the conctusion arrived at by the learned judge at 
the trial, that section 7 applies only to a case where an assign- 
ment has been made under the Act. The Ontario Act 48 Vic 

26, contäins a similar section, hut in Dominion Hank v. Coman,
14 Ont. K. 465 ; Gouhting v. Deeming, 15 Ont. R. 201 ; and 

Johnson v. C/ine, 16 Ont. R. 129, the right'of an execution 
creditor to attack a fraudulent conveyance does not seem to have 
beeirquestioned. The point was raised in Robertson v. Holland, 
16 Ant. R. 532, b it the court refused to give effyct to the objec- 
tion. I11 these cases as in the present there does not appear to 
have been an assignment made under the Act. It is true in 
'htigar v. Central Bank, 15 Ont. App. R. 193, Paterson, J. A,, 
did speak of the remedy which 1 redi tors had before the Act, 
being now transferred to the assignee. I11 Kepniily v. Fretman.
15 Ont. App. R. 216, Burton, J. A., also spoke of the assignee 
as the only person entitled to bring an action, and that the cred
itor inight be deprived of the right he liad previously enjoyed, 
and tn Ciarkson v. Sterling, 15 Ont. App. R. 234, the 
learned judge said, “ The right which a creditor formerly had to 
bring an action lo impeach such a transaction is taken away and 
veiyd exclusively in the assignee,” but, in all these cases, there

assigpee under the Act who was suing, and the court did 
not require to decide what might be the efifect of the Act where 
there was noiie. I11 F.,/gjir v. Central Bank, at p. 213, Paterson, 
J. A., sjioke of the section as supplying machinery to give prac- 
tical effect to the mandate against preferences, “ notYor all cases, 

of a voluntary assignment made hy the 
deblor for the general benefifof all his creditors." I11 the more 
recent case of Malsons Bank v. Halter, 16 Ont. App. R. 329, 
the objection was

<

was an

but for nse in the case

disposed of in favor of the creditor’* right. 
Osler, J. A., there said, “ We all agree that ivhen the debtor has 
not made an assignment, there is nothing to prévent a creditor 
majiitaining an action to set aside a preferential conveyance or

*



i8go. STEPHENS V. McARTHUR

transfer declared by section 2 of the Act to be void against cred- 
itors. If there is an assignee, the action must, by force of section 
7, be brought by him, but if not, the right of the crcditpr 
unaffected.”
Iraudulent transactions can 111 no case now, be exercised by a 
creditor, would involye the result, that no matter how many 
transactions of a debtor there may be, void under section 2, so 
long as the debtor makes no assignment under the Act, creditors 
defeated, delayed or prejudiced by these, must be wholly without 
a remedy. Besides what section 7 says is, “ the assignee shall 
have an exclusive right of suing for the rescission of agreements,

vol. vi. 503 t

d in this 
i serions 
nay well 
invalid, 

rom the 
irged in

<
reinams

lo hold otherwise, and that the right to impeach

judge at 
i assign- 
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Cowan,

cecution
I to have 
iollami, 
e objec- 
i]>ear to

, J. A., 
lie Act, 
reman, 
issignee 
lie cred- 
njoyed, 
te same

fny and

iurt did 
t where 
iterson,

II cases,

329.

right. 
tor has 
red i tor 
iricé or

deeds, instruments, &c.,” but .this is not a suit for the rescission 
of any deed or instrument, all thatMthe defendunts seek is to have
the chattel mortgage declared fraudulent and void as against

Even if they sncceed, the instrument ställds in full force 
and effect as between the parties to it.

It wasargued that it is still necessary to prové au inteut to 
prefer, p,articipated in by botli the debtor and the preferred cred
itor, and that the words “ which Iras sncli effect,” refer only*fo 
this pveferring and not to the defeating, delaying or prejudicing,
It is said, if the true reading extends these words to the delaying,
&c., why are not the same words found in tlre Act as to fraudu
lent judgments., I hat may, I think, easily ire accounted for. L 
1 Ire sections as to fraudulent gifts and fraudulent judgments 
originally sections 58 & 59 of the 38 Vic
sections 95 & 96 of C011. Slat, c. 37, and later on sections 122 
& 123 of 48 Vic. c. 17
which has such effect,” found. But wlien the 49 Vic. c. 45, was 
passed, section 123 was repeaied and re-enacted as section 2 of tlre 
new Act,,with the addition of these words, while section 
left untouched. Had tlre legislature been repealing that 
also and re-enacting it, perhaps these or similar words miglu have 
been introduced into it also. Certainly i do notsee how, under 
tlre circumstances, an argument can ire fotmded 011 tlre absence 
of tlrhse words*in section 122.

5, then they became

In none of these are the words, “or

122 was

Tlr s question, whether slnce the same words werc introduced 
into the Act in Ontario, there has been a change in the law, or 
whethek the intent lo delay or prefer must still be proved as 
hefore, lias been a good deal agitated in Ontario 

f ase of Johnson v. Hopr, 17 Ont. App. R. 10, ■ the Couvt of
In a recent

*
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Appeal decided that a transaction entered into by a person in 
insolvent circumstances is not impeachable unless the person 
claiming the benefit of the transaction had notice or knowledge 
of the insolvenc^ and did not act in good faith. In the subse- 
quent case of Lamb v. Young, 19 Ont. R. 104, the QueeiVs 
Bench Division followedy<?/z«.iwz v. 'Hope. Mr. Justice Gwynne 
in Kloepfer v. Waniock, jn the Supreme Cöurt also held that the 
introduction of Jnese wÖrds has made no change in the law, and 
that the intent *tj^ defeet or delay must still be proved. That, 
however, wasa dissenting jtidgpent, and there does not

provis:

the effi 
avoide

The 
be sett 
I^egisle

delayir
anothe

seem any
of ascertaining how far his views upon this point were in 

accord with thgse of the other members of the court.
means

If the decision Axy Johnson v. Hope, was, as it is reported, 
a unanimous jndgment of the Court of Appeal, then Mr. Justice 
Osler must have seen

so.

reason to change the opinion he 
exprfessed in Molsoris Bank v. Halter, 16 Ont. App. R. 323.
In that case Hagarty, C.J., was of opinion that these words had 
not the effect of changing the law, although he said, “ I fear the 
words have rnuch embarrassed the general question." Burton,
J. A., adhered to the view he had previously expressed in Kennedy 
v. Freeman, 15 Ont. App. R. 216, that ifthe Act was to have the 4 
wider construction contended for, it must be left to a higher. 
tribuyal so to decide. Osler, J.A., took an opposite view, he** 
said, “ Th> Act now provides that every conveyance made by an 
insolvent person with intent to defeat, delay, &c., his créditors, 
or which has sucli efifect shall be void, what is the force of these 
latter words? They cannot be rejected or treated as surplusagc, 
and as a matter of construction, they apply to the whole of the 
antecedent part of the section, embracing as well conveyances 
made with intent to defeat, &c., as thnée made with intent to 
prefer only. .... I think the intention of the Legislature 
was to avoid any conveyance, transfer, &c., by an insolvent 
(with the exeeptions specially mentioned in section 3,) which i 
has the effect of defeating or preferring créditors, whatever may 
have been the intent Avith which he made it. The object which 
the Legislature seems to have had in view was to avoid the sales, 
<Vc., of an insolvent, just because he is an insolvent, so that a ] 
person in that situation should be, as it were, forced to make 
assignment for the benefit of his créditors generally, by means of 
which his whole estate should be distributed under the elaborate
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provisions of thc Act.” Then, a fler tracing llie course of legis- 
lation qn this subject he added, “ Upon the whole it appears to 

that the plain language of the Act calls for the construction 
I have indicated; for conveyances by an insolvent which ha ve 
the eifect of defeating his creditors, seem to be in express terms 
avoided equally with those which are made with that inlem."

DL. VI.
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- The construction to be put 011 these words cannot be Said to 
be settled by authority. They must have some meaning, the 
laegislature must have introduced them intothe Act for some pur
pose. I cannot, on a full corfsideration of them, come to any 
other conclusion t han that a conveyance which has the efifect of 
delaying, defeating, creditors or of preferring one creditor to 
another is void equally with one executed with the in ten t to doorted,
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- The transaction does not seem to have been one protected by ' 
sub-section 4 of section 3, as amended by 50 Vic. c. 8. There 
is no doubt the plaintiflf made some advances to Madill & 
Robinson, and he does say that if they had not given the secur- 
ity, hewould not have made the advances, but the two transac- 
tions were entirely distinct, and it can in no way besaid that the 
one was the consideration for the other. The chattel mortgage

given for the amount of certain promissory noteS then cur- 
rent and held by a bank, endorscd by the plaintiflf, the advances 
were made subsequently to päy a claim of the landlord and some 
other claims, but for these a separate sccurity was laken by an 
assignment of the book debts due the firm.

The learned judge came to a correct conclusion as to the effect
therefore, void as againstof the chattel mortgage, and that it was 

the defendants.

The motion to set aside the verdict should, in, my judgment, 
he dismissed with costs.

Killam, J.—For the execution creditors it is daityed ; (i) 
That the bill of sale is void under " The Chattel Mortgage Act,” 
Con. Stat. Man. c. 49, ss. 1, 4, being in the form ofa mortgage 
to secure a debt due to the mortgagee and accompanied only by 
the affidavit required for such a case, whereas it should have been 
in part at least, in the form of a mortgage to ipdemnify aii'
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indorser and.with the appropriate affidavit. 2. That the instru
ment is void under the Act, r3 Eliz. c. 5. 3. That it is void
under “ The Act respecting assignments for the benefit of credit- 
ors,” 49 Vic. c. 45> s- a, M., as creating a fraudulent preference.

The learned judge overruled the first two of these objections, 
but gave effect to the third, finding that at the time of the giving 
of the security Madill & Robinson were insolvent and unable 
to pay their debts in full, that it was not proved that the present" 
plaintiff was aware of this, that “ the inortgage was given in 
response to a bom fide demand by Stephens for security for his 
debt, and that the transfer had the effect of giving the plaintiff 

preference over.the defendants and the other creditors of these 
debtors.
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It is sufficient to say of these findings of fact that there 
evidence to warrant them, that it does not appear that they are 
founded on any error in principle, and that there is no such 
weight of evidence to the contrary as to make any of them 
unreasonable or unjust. It is, then, not open to us to review 
them. This extends to uphold the overruling of the second 
objection.

As to the first objection, it is concluded by the decision of the 
Full Court in Fisk v. Higgins, 2 Man, R. 65, which does not 
appegr to me to have been in any way affected by that in Bathgatc 
v. The Mcrchanis Bank, 5 Man. R.

I understand that the leärned judge intended to find that there 
was such pressure as to rebut any presumption of an intent to 
prefer. The evidence fully warrants such^a finding. This effect 
of pressure has been so frequently accepted in this court as not 
to require to be now discussed. It is supported by thejudgment 
of Mr. Justice Gwynne in Long v. Hancock, 12 Sup. C. R. 539.

Three questions then, arise for consideration, namely :

(1) Was the enactment in the statute 49 Vic. c. 45, s. 2, inträ 
vires of the Legislature of Manitoba in so far as it affects the 

' tt|nsaction in question ?

(a>Is its operation limited by the ;th section of the 
statute to the case of an
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(3) Is the and section to be so interpreted as to avoid the 
transfer in question ?

We have delayed the giving of judgment upon this applicatiön * 
in the hope that the first of thes$ questions might be settled for 
us by the Supreme Court of Can?da in the case of Warnock v. 
Kleopfer, which has recently been decided in that court. We 
now find, however, that the question has not been decided, or 
even discussed, either in that case or in the niore recent one of 
The Molsoris Bank v. Halter, now standing for judgment. The 
parties appear in both cases to have accepted the decisioij of the 
Court of Appeal of the Province of Ontario in Claytson v. The 
Ontario Bank, 15 Ont. App. R. 166, and Edgar /. The Central 
Bank, Id. 193, although resulting from an equal divifcion of the 
court.

I find it convenient to consider first the second of these ques
tions, which must, it appears to me, be answered in the negative.

( His Lordship then read sections 2 & 7 of 49 Vic. c. 45.)

The learned judge considered'that the latter section did not 
apply when no assignment had been made under the Act/and in 
this view I agree with him. But it is not necessary to go\
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"the o that
extent to make the second section applicable in the present 
instance. The second section like the Act 13 Eliz. c. 5, s. 1, 
and,the izand and iajrd sections of “ The Administration of 
Justice Act, 1885,” 48 Vic. c. 17, M., makes certain gifts, &c 
ahsolutely void as against creditors. Being void by force of the 
statutes, they can support no title as against the sheriff acling 
under an execution at the suit of a creditor. Neither the sheriff

not
gah

t to 
Teet
not nor a>i execution creditor is obliged to bring any suit or take any 

step to have them rescinded. It is "true that in McMillan v. 
BarlUlt, 2 Man. R. 374, we held that under the Act 47 Vic. c. 
53, s. 2, M., the objection that such. a transfer was void under a 
previous enaetment relating to fraudulent preferences, could not 
be taken upon the trial of such an issue as the present. We had 
there, however, to deal with different lauguage. The section 
provided that “no judgment, gift, conveyance, assignment or 
transfer shall be liable to be set aside or deefared void

. . . except by bill in equity,’’ &c. We considered that,
although the court does sot, upon »s interplegder eppjjiation,

lent
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or the trial of an intXpleader issue, pronounce any decree

, order
or judgment formally declaring any such judgment, gift, &c., 
void, it must in order to avoid giving effect thereto, practicaily — 
declare it to be Void and act on that assumption. But the ;th 
section of the Act 49 Vic. c. 45, evidently refers only to active 
snits or proceedings to avoid the gift or transfer. In viewof the 
distinction taken as to interpleader proceedings in the iaqth 
tion of “

J
il

o

The Administration of Justice Act, 1885,” amending 
47 Vic. c. 53, s. 2, the change of language is particularly import- 
ant. If the section were interpreted as contended for on behalf 

' of the plgintifr, it would prevent any creditor from liaving the • 

. benefit not only of the 2nd section of the Act 49 Vic. c. 45, M., 
and the i22nd|section of " The Administration of gustice Act, 
1883, but also\)f 13 Eliz. c. 5, unless the debtor should choose

ii
n
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to make an assignment for the benefit of his creditors, and the 
debtor wopld thus be enabled at his otvn pleasure to frustrate the 
provisions of each of those enactments.

This view of the appiication of the ;th section of the Act, 49 
Vic. c. 45, M., would appear to remove to a great extern the 
difficulties which so much impressed some of the learned judges 
in Clarkson v. The Ontario Bank, witb reference to the validity 
of the similar statute of the Ontario Legislature. The learned 
Chief Justice of Ontario and Mr. Justice Osler looked at the 
statute as a whole and comidered that, having reference to its 
whole seope, it was an enaÄtment in relation to matters coming 
within the subject of “bankruptcy and insolvency,” assigned by 
The BritishKorth America Act, 1867, section 91, sub-sectip 
the exelusive legislative jufisdtction of the Dominion^arli 
Thqre, however, the suit was brought by the assignee, whose right ■ 
depended not only upon the secohd section, but also^upen the 
seventh, without which he could tre in no better position than 
the debtor. This, then, to some extent involved the question of 
the authority of the Provincial Legislatures to enaet laws affeeting • 
assignments for the benefit of creditors and the rights and powers 
of the assignees. But the second section appears to me, at least 
in so far as it relätes to such a transaetion as that now in question, 
«roper to be treated as an independant substantive enaetment, 
which is no more to be considered ultra vires of the Provincial 
legislature, on account oHts appearing in an Act rclating gene-
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rally ‘o assignments for/fie benclit ofcreditors, and proceedings 
and rights thereunder, than if it were still confined to The 
Administration of Justice Act or formed a distinct chapter by

5°9
ler
c.,
Hy —
th

This second section diflers but slightly from the i23rd section 
of “ The Ad min ist rat ihe

. of Justice Act, 1885," for which it is
substituted. The principal diflerences are in the extension to 

- mclude real estate> which was not affected by the former enact- 
ment, in the reference to a “ payment,” and in the addition of 
the words “or which has sucli eflect.” 
subject of assignments for the benefit of creditors
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It is connccted with thehe '
___tn two respects

only, and those by virtue of two exceptions containcd in .... 
third section, botli of which would rather appear to be expressed 
” ”“Vori canMi tliah because the excepted transactions would 
otherwise be avoidéd by the second section.

i-,
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he
Treating the

excepted transactions as not affected by the second section, there 
would be no danger of giving to that section ati operation differ- 
ent from that intended by the Legislature; by hclding it to be, 
operative by itself, even if the remaining portion of the statute 
should be deertied to be invalid. Mr. Justice Patterson appears 
to have thus separated the corresponding portions of the Ontario 
statute in his discussion of tliem in Edgarn. The Central Bank. / 
It bas so frequently been laid down that in discussing the cou- 
stitutional' validity of statutes of the Dominion or Provincial 
Legislatures the courts should colvfine themselves 
tions as necessarily arise in the

lie

49
he
es
ty
;d
he
its

ig to such ques- 
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best to consider thus indeptiitfiently the question >aised respect- 
ing this second section. "
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An enactment atibstarittally the same, with the exceptions 
which I have mentioned,.waaassumed, to be made by the Legis- 

—Jature of Maiiitoba as long ago as 1875. See 38 Vic. c. 5, s. 59. 
It wäs repeated in Con. Stat. Man. c. 37, s. 96, and 48 Vic, c. 17, s. 
Iå3» and was only repealed by"the first section of the Act 
particularly in question. Tnjt second section is"éieärly intended 
as a substitution for and an extension of the old section, while 
the corresponding/section respecting coiifessions of judgment, 
cognovit actiotum and warrÅjits of attorney is left untouched.’

tn
of
■g DOWrs
st
V
t,
al The yalidity of these prpvisions has occasionally to some extern

beén questioncd, but fhey have fröm timfc tö time been acted
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upon in our courts as valid. It appears tö mc that th/argument 

of Mr. Justice Patterson in Edgar v. The Central Bank, com- 
pletely establishes their constitutionality.

Prima facie, thc enactment relätes pre-eminently to the 
subject “ Property and civil rights in the Province,” 
assigned by the ijth sub-section of the gznd section of The 
British North America Act to the legislative jurisdiction- of the 
Proviilcial Legislatures. The burden, then, is thrown upon those 
asserting it to show that in con\>equence of the eXclusive author- 
ity given to the Dominion Parliament to legislate respecting all 
matters coming within the subject of “ Bankruptcy and insol- 
vency," the power to thus enact is taken from the Provincial 
Legislatures.

The latter provide for and establish the courts of civil jurisdic
tion, the* practice and procedure therein and the enforcement of 
the rights of creditors. They provide, also, what shall be the 
State of the law of the respective Provinces respecting the tenure 
and transfer of property, real and personal. It must be for them, 
then)*tiui£termine what transfers shall be valid as against the 
claipjs of creditors and the process of the Provincial courts. 
Naturally. one factor in dealing with the enforcement of the 
clairns of ax reditor upon his debtor is the sufficiency or insuffic- 
iency of the property of the latter to meet his liabilities. This 
is distinctly important in considering the propriety of allowinga 
debtor to transfer away his property. In Shears v. Rogers, 3 B. * 
& Ad. 369, Lord Tenterden remaflj^ed. that “ there is, uhdoubt- 
edly, high authority for saying that a party must be in insolvent 
circumstances, to render a conveyance, by him fratidulent within 
the statute öf Elizabeth.” And as Mr. Justice Patterson points 
out, it is only for the case of insolvent debtors that llegislation 
against»preferenc.es is required.

In this connection I cannot do better than refer to the language 
used in the judgment of the Judicial Committee of the Privy 
Council in The Citizens Insurance Co, v. Parsons, 45 L. T. N. 
S. 721, 1 Cartwr. 265, “ Notwithstanding this endeavor to give 
preeminence to the Dominion Parliament in cases of a conflict 
of powers, it is obvious that in some cases where this apparent 
conflict exists, the Legislature could not have intended that the

1890.vol. vi.
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powers exclusively assigned to tlie Provinciai Legislature should 
be absorbed in those given to the Dominion Parliament. . .
. . With regard to certain classes of subjects generally described 
in section 91, legislative power may reside as to some matters 
falling within the general description of those subjects in the 
Legislatures of the provinces. I11 these cdses it is the duty of the 
courts, however difficult it may be, to ascertain in wliat degree 
aud to what extent authorrty to deai with matters falling within 
these classes of subjects exists in each Legislature, and to define 

’ in the particular case before thein the limits of their respective 
powers. It could not have been intended that a conflict should 
exist and in order to prevent sucli a result, the lahguage of the 
two sections must be read togéther and that of 
and where necessary, modified by the other.”

And in Valin v. Latiglois, 3 Sup. C. R. 15, the learned Chief 
Justice of Canada said, “ But while the legislative rights of the 
local Legislatures are in this 
Dominion Parliament, I think such latter right must be exercised 
so far as may be, consistently with the right of the local Legisla
tures, and therefore, the Dominion Parliament wöuld only have 
the right to interfere with property or civil rights in so faras 
such interference may be necessary for the purpose of legislating 
generally and efficiently in relation to matters confided to the 
Parliament of Canada."

As has been so frequently shown, it is impossible that there 
should be any legislation upon the subject of “ Bankruptcy and 
insolvency," which should not affect property or civil rights. 
The Dominion Parliament must, then, impliedly have, 
held in Cushing v. Dupuy, 5 App. Cas. 409, the right to so affect 
them by legislation coming properly undet- the head of the for- 

subject. Although this would, probably, involve authority 
to make some such enactment as that now in question in connec-

estates,
the Provinciai legislatures might still, in dealing with the 
enforcement of the rights of creditors, take into consideration 
the status of debtors in regard to their ability to pay their debts 
in full and make enactments expressly or impliedly dependent 
for their force upon that status so long as they should enact noth- 
ing inconsistent with such laws as are provided by the Dominion
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Parliament within its express or implied powers. Such, indeed, 
to be the result of the decision in Z* Union St. Jacques de 

Montreal v. Be Usle, L. R. 6 P. C. 31.

1 am, therefore, of opinion that this second section in so faras 
it aflects the present action, must be treated as valid and of full

1 fully agree witli the construction placed upon the latter por
tion of the clause by my learned brother Bain.

We havc been furnished witli a copy of the judgment of Mr. 
Justice Gwynne in the case of Kleopfer v. Warnock, in which 
he lakes a drflferent view, and are informed that the opinions of 
the other learned judges of the Supreme Court were not given or 
reported in writing. It appears, however, that the original judg- 

of the Chancery Division of the High Court of Justice of 
Ontario was one declaring void a certain assignment of the book 

1 debts of a debtor as against his creditors. It was pronounced by 
Mr. Justice 0’Connor who did not expressly State his grounds, 
but only that he found the assignment void under the second 
section of the statute. See report in 14 Ont. R. 288.

That judgment could be supported only 011 the ground of the 
assignment having been made witli the necessary in ten t or of its 
having the necessary effect. It was affirmed by the Divisional 
Court and the Court of Appeal in Ontario and finally by the 
Supreme Court. In the latter court Mr. Justice Gwynne alone 
dissented Ironi the judgment of the majority, who must, then, 
either have diflered from him and held that the effect of the 
assignment alone, without referents to the intent, was sufficient 
to avoid it, or have thought that the intent was sufficiently shown.
In the latter case any decision respecting the concluding portion 
of the clause would be unnecessary. I think, therefore, that we 
are driven to decide for ourselves the question of construction 
now raised with the advantage of such assistance as we can derive 
from the jiAjgment of Mr. Justice Gwynne and any reported ' 
judgments of the courts of Ontario.

From a short note of a decision of the Common Pleas Division 
of the High Court of Justice of Ontario in the case of Lami v. 
Young, given in 26 C. L. J. at p. 219, it appears to have been 
kvid by tbe full Divieional Court that the party seeking to ixi-
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peacli a transfer under the second section of the Ontario Act 
should show t hat the transferee knew of the debtor being in 
insolvent circumstances wlien he took the transfer.

Iliis appd^rs to have been decided as following a decision of 
the Court of Appeal in Johnson v. Hope, of which a short note 
is given in.ié C. 1,. J. at p. 87. So far, however, as can be 
gathered from the latter note, the case was a very different one, 
tlie transferee not being the creditor, but one who supplied a 
consideration which, by direction of the debtor, was paid over 
to a creditor. In such a case it would not be the effect of the 
transfer to creale the preference, but the effect of the subsequent 
dealing with the consideration.

I11 Kennedy v. Freeman, 15 Ont. App. R. 216, Mr. Justide 
Burton held t hat under the Ontario statute the intent of the 
parties was still mätetal ■ but Mr. Justice Osler was of opinion 
that the effect alone, ii\<spective of the intent, was sufficient to 
avoid the transfer. \
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ond In The River Stave Cd. v. Sill, iS Ont. R. 557, the full 
Queen's Bench Division oy the High Court of Justice of Ontario, 
held that in applying theÅct the court has only “ to ascertain 

whether the person whcy has made any gift, conveyance, &c., 
was at the tirne insolvent or unable to pay his debts in full, or 
knew that he was on t

k

the
r its

1
Ie eve of insolvency, and if so, what is the 

effect of such gift, &c/, and if its effect is to defeat, delay or 
prejudice his creditorslor to give any one or more of them a pre
ference over his other o^editors or over any one or more of them, 
to declare such gift, &c., as against them to be utterly void,” 
and that the court ought not to be “ afifected by any such 
siderations as that the gift, conveyance, &c., was made in good 
faith, or through pressure, or in ignorance of his circumstances, 
if he was actually in insolvent circumstances or unable to pay his 

that the person to wliom he made such gift, 
&c., took it in good faith or took it without knowing his cir
cumstances,” but “ought to look oniy at the effect it has had 
upon his other creditors, and deal with it accordingly. ”
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After a careful consideration of the reasons given by Mr. 
Justice Gwynne and Mr. Justice Burton, I must say with all 
respect, that I am not conv-inced by thenv that the statute should
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receive any other interpretation than that which its express words 
naturally import. They appear to me very fully met by the 
reason ing of Mr. Justice Osler in Kennedy v. Freeman, which I 
need not now repeat.

So far as relätes to transactions having the effect of giving a 
preference, I agree entirely witli the language of Mr. Justice, 
now Chief Justice Armour, in The River Stave Co. v. Siil. It 
is unnecessary now to decide whether the words “ which have 
such effect,” reläte to any transaction except one creating merely 
a preference. It appears to me that the Legislature intended to 
escape from the refinements of the courts upon the question of 
intent and to establish a more definite criterion of the validity of 
the transaction. 1 quite agree to this extern with the view of 
Mr. Justice Gwynne that it is the “ effect ” at the time of the 
transfer which is to be considered, and not an effect produced 
in part by subsequent events. But I cannot agree that it is pro
per to consider how far either party to the transaction appreciated 
or intended th£ effect or had knowledge of the facts from which 
the effect might be estimated.

Under the Statute of piizabeth, exception in favor of innocent 
transferees for value was expressly made. By the third section 
of the Act 49 Vic. c. 45, also, express provision was made for 
the protection of innocent purchasers in certain cases. It is, 
then, impossible to suppose that they were to be protected in 
other cases.

As to the deblor’." knowledge, that also is expressly dealt with 
in one contingency. The second section establishes as the con- 
dition of its operation that the debtor (1) “ is in insolvent cir- 
cumstances,” or (2) “ is unable to pay his debts in full,” or (3)
“ knows that he is on the eve of insolvency.”

The Legislature did not overlook the question of knowledge 
of the circumstances or that of notice to the transferee. It chose 
to make its enactment depend upon the debtor's knowledge of I as'amended 
one circumstance, but not op that of others, and upon the trans
feree being “ innocent” where the transaction was of a particular 
kind. How can we say that it is to be dependent on knowledge 
of other circumstances or upon the transferee’s knowledge where 
the transaction is of a different kind ?
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The only exceptions from the absolute enactment of the second 
sedion which we can recognize are, it seems to me, those con- 

Itained in the third section as amended by the Act 50 Vic. c. 8.

It has been sought to t^ing the case within the fourth sub-sec- 
tion added by the latter statute; but, upon that point also, it 
appears to me that the learned judge was correct.

I11 my opinion the verdict should stand and the application be 
dismissed with costs.

Dubuc, J., concurred.
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MORDEN v. SOUTH DUFFBRIN.

Constitutional law.—Intcrest upon taxes.

A Provincial statute provided that all parties paying taxes prior to a certain 
ilate should be entitled to a reduction of ten per cent.: and that there should 
be added to all taxes unpaid upon a certain later date a sum of ten per cent. 
Udd, 1. (Following Schultz v. Winnipeg, 6 Man. R. 35.) That viewing the 

whole statute the amount to be added was in reality interest, and as 
the provision was ultra vires interest at six per cent. could not be 
charged.

2. That the provision as to rebate was inträ vires.

This was a special case raised for the purpose of testing the 
constitutionality of the Provincial statute 49 Vic. c. 52, s. 626, 
as'amended by 50 Vic. c. 10, s. 43. The case was as followf*:

This is an action brought by the plaintiff against the defendants for the 
recovery of moneys paid under protest by the plaintiff to the defendants for 
taxes in excess (as the plaintiff claims) of what was lawfully chargeable and, 
by the consent of the parties and by the order of the Honorable Justice Bain, 
dated 2 ist November, 1889, the following case has been stated for the opinion 
of the Court without any pleadings.
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1. The plaintiff is now and for the last five ycars has been the owner of 
certain land within the Municipality of South Duflferin, to wit, the northeast 
quarter of section number nineteen in the second township in the fifth range, 
west of the principal meridian on which the defendaots had duly levied and 
imposed taxes for the years 1886, 1887 and 1888, amounting to $46.08* and 
for the year 1889 amounting to $12.90.

court will 
I Cooley on 
Corporation

Hon. J. 
defendant. 

interest. Ii2. On the jist October, 1889, the said taxes being still unpaid, the plaintiff 
tendered to the defendants the said sum of $46.08 in payment of the arrears 
of taxes, but the defendants refused to acccpt the same without the payment of 
a further sum of $6.82 being the sum of ten per cent. on the original taxes 
added thereto in the several years on the ist day of March, pursuant to section 
626 of the « Manitoba Municipal Act, 1886,” as amended. The plaintiff thenlis an elemen 
tendered the si^m of 50.17, being the said arrears of $46.08 plus $4.09, beinggOntario and 
an addition of six per cent. in the various years as aforesaid, instead of ten per 
cent. hut the defendants refused to accept the same. The defendants threatened 
to sell the land in default of payrffent of the full amount ,claimed and the 

under protest, $52.90. '
tj. On the same date the plaintiff tendered to the defendants $11.61 in payment ■'llceHt*_°|1 M 

ofohe said taxes of 1889 being the said sum of $12.90 less $1.29 as a reductionl^0*1*^'1^1- 
or rebate of ten per cent. on the samejor payment £efore 31st December,g 2^o i Hapis 
1889, pursuant to said section 626 Ä
accept the same or to allow the said reAuctio^^hé plaintiff then tendered■ The Que\n , 
the sum of $12.13 heing the said sum/Sf $12.90 less $0.77, as a reduction ofB. /
sdjMier cent. as afor|said, but the defylidants refused to accept the same, where g33" f 
updnjhe plaintiffpaitkthe fulljumuint under protest, $ 12.90. ■ ■

merely so n 
243. Addii 
rate is that ?

laxes, coijtai
29 $ 30 i Vi 
Cartwr. j53:: plaintiff thereupon paid the

i

nät^d, but the defendant refused toHC. Q B. 64

\

The questions Tor the opinion of the court are :— [~ Tavlor, C 

Iwas made resist. Whether the provisions of “ The Manitoba Municipal Act, 1886," and 
amendments thereto, are valid and effectual to authorize the addition 
sum

of theHwere proceed
of ten per cent. (or if not then of six per cent.) of the original amount onlbiit for these 

all taxes remaining unpaid 011 the- first day of March in each year. If theEfor d r , 
court shall be of opinion in the negative, then judgment shall be entered upl ^ I 10 
for the plaintiff on this issue for the said sum of $6.82 (öf for $2.73 as the caselimended “X ‘ 
may be) and cdsts of puit-, otherwise it shall be for the defendants. gwithin the pot

2nd. Whether the provisions of the, said Act as amended are valid andl^ that sect,° 
effectual to entitle parties paying taxes to a reductMll of ten per cent. (or if notlcxcess of whal
then six per centl) of the same on payment before the 31st day of December Hlegal rate. T
in the year in wh\ch they are levied. If the Court shall be of opinion in thelfull G0Urt, affi 
nffirmative, then judgment shall be entered up for the plaintiff qn this issue 
for the said sum of $1.29 or $0.77 (as the case may be) and costs of suil,
otherwise it shall be for the defendants and with costs of suit if the defendants 
succeeds on both issues.

1

ihe other men 
ind concurred 

I have seen
/. Stanley Hough, for plaintiff. The plaintiff relies whoilyon|lhe °pmion I 

Schultz v. Winnifeg, 6 Man. R. 35. There is nothing in the 
statute whidh authorizes the addition of six per cent. If so, theBlncrease or Pcl

vas not within

X
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mceptionjof muntc.pal institutions. . Case of liquor licenses and 

areducl»neF°h|bitlohi. Corporation of Thrce Rivers y. Sa/te. 2 Cartwr. 
December,** i ffahisv. Cotpotation of Hamiiton, 1 Cartwr. 756- 44 U 
refused t-ec. Q B. 64:; Slavin v. Ori/lia, 36 V. C. Q. B. ,59 j Hodge v' 

Ue Quein, 9 App. Cas. *7. As to interest.
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I ,AVL0R’ C.J.—In Schu/tzw. Winnifeg, f> Man. 35, a decree 

.886,” aml|»as made restraining a tax sale on the gro,md that the defendants 
,io„ onh,|,ere proceeding to sell land, ntft for the taxes assessed upon it' 
— Ja for these taxes, with, added thereto, -thé iticrease or penal^
entered J” ^ ^ ^ °f « 'c. 52, as
as the usel e ^ 5° ic- c* to, s. 4/3. I then held that it is not 

"ithin the power of the Local Legislature,fo impose, as It has done 
ty that section, a rate of interest, where there is no contract in 

t.(orifn«il™cess ofwhat has been fixed by the Dominion Parjiament as the 
DecemberHIcgal rate. The decree then made was, on a rehearing before the 

tbelhll court, affirmed, although my brother Killam dissented from 
Ue other members of the court upon the constitutional question 
tnd concurred in aflirming it for othei* reasons only.

I liave seen no reason since the argument in thi 
iholly onFe opinion I then came to and expressed.

*
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g in thef® "ot ""thin the power of the I.oral l.egislature to impose the 
[f so, tht|'"cri'ase or pcnalty provided for by section 626.
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This section 626 being in this respect ultra vires, there is no 
increase or penalty fixed by law for default ip payment of taxes, 
and a municipality is not entitled to add or charge six per cent. 
or any other amount. Neither can the court fix that rate, or any 
other rate, as the proper one to be charged.

'J'hé giving a rebate för prompt payment does not seem dpen 
to objection. The provision for that, although contained in the 
same section as that whicli provides for the increase, isan entirely 
distinct-oneandfriay, I think, stand, althoughjhe other part falls.

The plaintiff is entitled to judgment on the first issue for $6.82 
and on tbe second issue for #1.29 vvith his (‘'osts of sm t.

Killam, J.—Itappears to me that the decision of the majori ty 
of,the court in Schultz v. Winnipeg, 6 JVIan. R. 35, is applicable 
and that under it the additions of ten per cent. wer§ improperly 
d^manded. This appears to mé etjually to in vol ve the illegality

MANITOBA LAW REPORTS.
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of any ^tteunnt to impose interest at six per cent. per anntim. It 
ifr clear thhtlupoii the principles of the common law interest
would not be-chargeablu upon such a rate without express aulh- 
ority for its addition. The addition of the tén per cent. has 
heen heldinvalid on the principle that any increase of the rate 

,<^1 account of its being allowed to become overdue is “interest" 
withjn the 91 st section of The British Norfli America Act. 
Whether that be correct or not, the addition authorized is not 
interest accruing de die in diem at the rata of ten per cent. per 
annum. It is an extra charge imposed at the expiration of a cer- 
tain time, either once only, as claimed by the learned attqrney- 

, general, or annually, but not un til the date at whiclv it may be 
made arrives. So that if taxes were paid the tiay before that 
date, no such extra amount would be chargeable. But “ inter- 

. est,” as ysed in the “ Act respecting Interest,” R. S. C. c. 127, 
would .naturally be interest 111 the usual sense of the term accru: 
ing de die in diem and proportioned directly to the time du ring 
which^the principal remains overdue.

That statute does not prohibit the imposition of any rate 
higher than six per cent. per annum. It is enabling, not dis 
abling. The Provincial statute is in no respect inconsistent witli 
it. The second section of the Dominion statute fixes six per 
cent. as the rate only when interest is payable by agreement or

i

i

i
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by law and nc rate is fixed by agreement or by law. It does not 

make interest payable where not otherwise payable by agreement 

or by law. The decision in Schulti v. Winniptg proceeded upon 
the vtew that the Provincial Legislature could not anthorize the 

addition because, in doing so, it was legislating in relation to a 

matter coming within the class of subjects denominated - inter
est ” in The British- North America Act, section 9,, sub-section 

19, not because its legislation was inconsistent with 
Canada, prohibiting payment of interest
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interest payable either by agreement or by law. and the Domin
ion Act could have no application. 1
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I hen, as to the discount claimed under the 6z6th section of The 
Municipal Act of 1886 as amended by the Act 50 Vic. c. 10 s 
43, I am of opinion that the plaintiff was entitled thereto. ’ln 

Schultz v. Winnipeg, I suggested certain reasons why the munici- 
palities would naturally reqttire to secure payments of the muni- 
cipal rates regularly and without great delay, and why the extra 

expense involved/ in the default of rate-payers shot,tå be thrown > 

upon those occasioning it. But, at any rate, there is no reason 
why the validtty of the legislation of the Provincial Legislatnres 

respecting municipal assessments should bejudged by reference 
to the questioniof the rates being or not being imposéd with 

absolute equahty upon all ratepayers. These rates are payable 
by force of the Provincial statute, and the municipalities can 
have no. nght to any greater amounts than the statute authorizes 
them to collect. Although the provision for a disco 

seem to be an

1

itidirect method of accomplishing the samt end as 

that anthorizing the additional rate in respect of overdL taxes 

and thus to be trenching upon the subject of “ inteiist ’’ yet 

there is this distinetion, that for an addition the authorftyof the 
I-egtslature is necessary, but that in respect of the discount th

is a qualification of the provisions anthorizing the in,position of
a general rate such that there is an absence of authority to charge 
tnore than the reduced amount before a certain date. I think 

therefore, that I am not bound by the decision in Schultz v.’ 
Wmniptg, to holdajjg&fc municipality was entitled to the full 

amount levted, and THaHIte reasons which I ventured to urge in 
that case apply with still greater force upon this point.
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In my opinion there should be judgment for the plaintiff for 
the two sums of $6.82 and $1.29 with costs.

Bain, J.—As to the-first question we are asked to decide 
this special case, it must be held, I think, following the decisi 
of the court in Schultz v. IVinnipeg, 6 Man. R. 35, jthaV-the 
of 10 per cent. which section 626 of the Municipif Act directs 
shall be added to the ambunt of all taxes remain 
the first of Marcli, is in terest, and that the Prov i nc i al Legislatuve 
had not jurisdiction to dircct the addition of sitch a rate. Then 
if this provision of the section is invalid, there is nothing in the 
Act that authorizes the addition of a rate of six or any other per 
cent. The question whether a provision directing,the addition of a 
rate of six per cent. would ha ve been valid or not, does not arisc. 
I think that on the issue raised by the first question, judgment 
should be entéred for the plaintiff for $6.82 and costs.

No reason was suggested on the argument, and none occurs to 
me, why the provision in this section that parties paying taxes 
liefore the day mentioned in the section, shall be entitled to a 
reduction of ten per cent. on the amount of their taxes, should 
not be valid. On this issue I think judgment should be entered 
for the plaintiff for,$1.29 and costs.
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HOCKIN v; WHELLAMS.

(In Equity.)

Exemption from execution.—Abandonment of homestead.—Stat- 
ut.es.—Repeal.

! 49 Vic. c. 17, s. 117, ss. 8, exempts fröm execution the land upon whicli tlie
defendant or his Family resides, or which he cultivates wholly or in part, not 
exceeding 160 acres, provided that “ said 160 acres must be oulside the limits 
of any city or town.” The proviso was by 49 Vic. c. 35, s. 2, repealed.
Held, 1 hat the repeal rendered lands within town limits exempt from 

tion for debts incurred previ .us to the repeal.
Ä Defendant owned a homestead and occupied a hoi se upon it for several 

years. He himself was much absent iii England, but his family continued 10 
%side thcre until the ist of October, 1889; when, without defendanVs know- 
ledge they removed to another place—for the temporary purpose increly of 
wintering their cattle. In the following March they returned lo the homestead 

, accompanied by the defendant.
<ffeld, That in the absence of evidence to show an intention to abandon the 

homestead, or that the plaintiff was in any way mislead, the exemption 
"still continued.

A cönveyance of a homestead by way of mortgage cloes not preelude a 
claim of exemption from execution.

jjartnership after dissolulitm assign ajudgment

1

1 to a 
ihould 
itered

Qwcre, Can one mernber of a 
obtained by the firm.

This bill was fil ed to enforce "a certificate of judginent regis
tered against the defendant’s lands.

The judgment was recovered by S. C. Higgs and E. M. VVood 
against the detindant on the 6th February, 1883, for 1887.82. 
A certiticate of the judgment was taken ont on the i4th October, 
1889, and registered on the igtli of the same momh.

O11 the igth November, 1889, the judgment was for the con- 
sideration of ftoo, assigned to the plaintiff herein, who, 011 the 
next day, 2oth November, fi^d his bill to enforce it.

The lands songht to be declared subject to a lien for the 
amount of the judgment as prayed for in the bill, formed part of 
a quarter section of 160 acres which h»d been owned and

I
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pied by the defendant and his family since 1878 or 1879, ar>d 
held by him as his homestead ; l}ut the lands being within^ the 
limits of what became the toxvn of Rapid City, were divided into 
town lots, the larger portion of which was sold. The balance 
ovvned by the defendant was composed of about 40 acres. The 
parcel of lands which the plaintiff sotighrto have declared subject 
to a lien for his judgment comprised five of the town lots, namely: 
lots 10, 11, 12, 13 and 14 of block 44, the honseand other build- 
ings of the defendant being on lot 11.

During the last few years, and particularly since 1886, the 
defendant had been most of the time in England as immigration 
agent, hut his wife and children continued to resideon the lands j 
which were cultivated by his sons; for, although the land 

■ laid out into town lots and a plan registered, as that particular 
* piece ,was outside of the inhabited part of the town, the whole 

was fenced in as one plot.

On the ist October, 1889, the family finding no hay around 
for their cattle and horses, went to Newdale, about 20 miles dis
tant, where they put up at the house of one Kay, who allowed 
them the use for «.the winter of his vacant house, without any 
charge for rent. When the defendant returned from England in 
November or December, he was much annoyed to see his family 
°ff the property. They, however, returned to their house, with 
the defendant himself, about the end of March following.

It was after the family had left the property in October, 1889, 
that steps were taken by E. M. Wood, and afterwards by the 
plaintiff to enforce the judgment as hereinbefore mentioned.

The defendant contended that under the exemption provisions 
of the‘statute, his lands could not be sold tosatisfy the judgment 
held by the plaintiff. But the plaintiff claimed to be entitled to 
succeed in the suit on the groufcis: (1) that the lands in question 
did not come within the scope of the statutory provisiqns respect- 
ing exemptions; (2) that the property had been abandoned by 
the plaintiff when the certificate of judgment was registered, and 
when the bill to enforce it was filed; (3) that the defendant had 
parted with his lands by executing mortgages on the same to 
Alloway & Champion, and was, therefore, debarred from claim- 
ing the benefit of the exemption provisions of the statute.
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G. R. Howard for plaintiff. The judgment had been proved, 

and exehiphfication put in under , & 2 Vid. c. 94, s. 13, and it 
has not been paid. The certified copy of certifieäte of judgment i 
by registrar is proved under Con. Stat. Man. c. 60, s. 59; and 
48 Vic. c. 17, s. nr. The statntes relating to exemptions are
4 VTh 'a 7’a fl.7 ; 49 Vic- C- 35’S- 1; and 5= Vic. c. 36, ,.
8. I he defendant s property xvas vacant for a time and plaintiff 
contends it was abandoned. IVarne v. Housely, 5 Man. R. S47. 
Plaintiff contends no part of the premises in question was occu- 
pied l>y the defendant or bis family, at the time the certifieäte of 
judgment was registered. Hmd v. Clark, 5 Man. R. <50. The 
iand and house were: not exempt under the statute. No stämte 
prior to 1885 exempted city or town property fromseizure. The 
evidence shows conclusively that neitlwrdefendant nof his family 
resided on the property when certifieäte of judgment registered, 
nr the biH was filed. The alienation of the property by defend
ant, by mortgaging the*same to-AUoway & Champion, debars 
him from setting up exemptions under the statute. Brimshne v 
Smith, I Man. R. 30, ; Al/en v. Cook, 26 Barb. N? Y.
Huey's Appeat, 29 Pen 11. St.-219; Arnold v. McLaren,
R. 313 j Harris v. Rankin, 4 Man. R. „5, jI2 ; McLta„
Gi/hs, 2 Man. R. n3 ; Thompson an Homesteads and Excmp- 
tions, § 264, 265, 267.

the
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/• D- Cameron for defendant. The. mortgagees, Alloivay &
Champion, shoiild have been made- parties. As to proceedings 
under certifieäte of judgment, the statute 48 Vic. c. i7[ s. m, 
contemplates proceedings to be taken fortliwith. the judgment 
subsequently assigned to plaintiff was recovered in 1883 and 
nothing was done until 6 years after. As to exemptions from 
seizure. Under ruling in Tonseca v. Mac,/ana/d, 3 Man. R, 4,7, 
.plaintiff has not sufficiently negatived the exeniption» in the 

'The certifieäte of the registrar 011 the copy of the cer- 
lificate of judgment put in as evidence thercof, is insufficient. 
Con. Stat. Man. c. 60, s. 59. 
whereas it should show that it

889,
the

d to 
tion 
ect-
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j

statute.

by It says, “ certified a truf copy,"
a copy of an instrument duly

' registered in a registry Office in this Province ; plaintiff, there- 
fore, fa i led to connect this certifieäte of judgment with the land 
in question. As to exemptions, th^ statute should bé liberally 
construed in lavor of the judgment dekon, 
tions, § 208. As to abandonmeixjdiy defe^tl
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otitis is on plaintiff to show unequivocally that de fen dan t 
°nly abandoned, but that he has taken a home elsewhere; 
tempprary absence cannot avail to plaintiff Abandonment is 
question of intention. Thompson on Exemptions, § 264, 265, 
266. 268, 279, 285 ; Potts v. Davenport, 79 Ill. 455 ; Howard 
v. Logan, 81 III. 383; Cipperly v. Rho des, 53 Ill. 2^1. Proof 
of abandonment must be clear and decisive. The assignment of 
the judgment to the plaintiff by Biggs & Wood as alleged in the 
bill not proved. Wood having executed same in the name of the 
partnership several years after the dissolution of the firm and not 
having shown his right to do so.
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Dubuc, J.—On the first ground the plaintiff contends that the 

defendant can only claim exemption under s-s. 8 of s. 117 of 48 
Vic. c. f 7, as ämended by 49 Vic. c. 35, s. 1, or under s-s. 11 of 
said s. 117 as amended by 49 Vic. c. 35, s. 3. Sub-sec. 8 
exempts the land upon whivh the defendant or his family resides 
or which he cultivates either wholly or in part, not exceeding 160 
acres; s-s. 11 exempts the actual residence or home of any person 
other tlian a farmer, provided the

Th

I Th,
does notf exceed the value 

of $1500. But s. 1 of 49 Vic. -c. 35, declares that, except the 
homestead exemption provide;d by s-s. 8, none of t\\e other 
exemptions will apply to debts or obligations due or undertaken 
before the Act 48 Vic. c. 17, came into force. That Act 
was passed in 1885, and the judgment here was signed in 1883. 
So the defendant can only claim exemption under said s-s. 8, as a 
farmer for his homestead, and the latter part of said sub-section 
declares that “ said 160 acres must be outside the limits of any 
city or town.” Tliis last provision was repealed the following 
year by s. 2 of 49lvic. c. 35. Mr.-Howard, counsel for plaintiff, 

argued that the repealing section did not apply in this case, 
because the debt was contracted before the statute of 1885 
into force. But I do not see any ground for such con ten tion.

ing se< 
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As I view it, the amendment, s. 2 of c. 35 of the statute of 
1886, applies absolutely to s-s. 8 of c. ii 17 of 1885, and allows a 
man to claifti exemption for his homestead eultivated as a farm, 
even within' the limits of a city or town.' As is well known, dur- 
ing the real estate exeitement of a few years ago, certain towns 
or cities were incorporated with very wide limits ineluding farm

The
decidef 
and be 
kept h 
months

!•

__ _________ L
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lands whichremained and will likely remain as .farm lands for 
perhaps a generation or two, it was. prnbaMv, ne
that t)ie Legislature, after due 10 sii|. raii, ,r ;,l V ■

preventing a man claiming cxemptiun 101 hk, „t „u 
because itliappened (o be within the limits of a luwn „r city 

ic ad shown larger expectations than thesubsequ -tHrcurn- 
stances would realize.

is a
65>

sionard
oof
t of
the
the As the evidence shows that the defendant or his famil, 

res‘ded 011 the lands in qnestion, and cuitivated frp 
yearabout 25 acres of the same, which were fenced in as one 
plot although lt had previously been-tfivided into town.lols, 1 
thmk he should be held entitlcd to claim exemption under s-s 8 
of s. 117 of the statute of ,885 as amended by s. 2 c. 35 of ,886 

The second point is, as to the alleged abandonment by the 
defendant of the property in qnestion. Wlien is 
sidered to have abandoned his horn, siead 
of exemption ?

a< tiiiiliv

the
48
of

. 8 a person c on-
Si h- h l< ht i ■8 1

[60
Thompson on Hörnestrads and Exemptions, s. 265, u d loil, 

mgsectionssay that, “abandonment is a quesiiun „f p e 
must be actual removal with no intention tu rcinrn lf
th!t?ivaVal 15 teml,orary al,d the animus rrzirtnuU is rstabl isln d 
and th.rd persons have not been led to believe it was nota home- 
stead by the owner thus out of possession, and ,0 ar, up„„ ,his 
behef 111 purchasmg or spnificall, aitering their, o, dition, upun 
he behef that it was not exempt as a hörnestrad, the law would 

treat the homestead right as still subsisting.
“It was laid down

lue
the
kr

kt
33-

on
ny . veryemphaiieally that, to abandon a l.ome-

stead, a party must forsake and ieave it with the intem 
return to it again as a homstead. 
must be actual and

ng never to 
Abandonment 
After hav ing

iff,
se, not merely intentional.

intended to abandon, he may change his mind.”

In Potts v Davtofort, 79 Ill. 455, it is held that temporary 
absence by the party and his family without acquiring 
home is not an abandonment of the right.

The same is found in Cipfierfy v. Rhodos, 53 Ill. 346, which 
decides that wliere a party left the State to hetter his condition, 
and bemg taken stek rented a room in an adjoining State and 

kept house there with his wife, and so remained about nine 
months, but always with the intention of returning to lux home^

ne

of
another

3 a
m,

ns
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in Illinois; tliis was lield not to aniount to an abandonment of 
his homestead.

1889

B»gg? 
tliat ] 
nor r, 
think 
a pari 
bare .«■

was a 
ad mit 
the sa 
Undei 
Wood 
partnt 
as his

The evidence liere shows co$lusively tliat there was no inten
tion whatever to ahandon the said property. The defendant* 
himself is not shown to have ever expressed or intimated any 
intention to ahandon the said homestead. His family left the 
premises on the first of Octqber to go and spend the winter where 
they would find hay for the cattle and horses. They did not 
acquire nor even rent any other property to settle upon ; bnt 
went temporarily ^o the house of a friend. The Windows of their 
house had been hoarded 11 p for pjotection and some articles of 
furniture xvere left in it. The plaintiff knew these facts and 
instead of having been deceived by the representations or the 
action of the defendant or of his family, the promptness with 
whiclVthe proceedings were taken after the fainily had left the 

house, shows tliat lie wanted to avail himself of their temporary 
absence to obtain some legal rights in order to have his judgment 
satisfied. Tliere was nothing fraudulent or illegal in tliat; but 
lie vannot claim to have been deceived or induced to make the

I th

transaction lie has made and lake the proceedings be has taken 
by the re|>resentations or the action of the defendant. I must 
huld,' theretore, tliat the defendant has not forfeited or waived 
his riglit of éxemption by abandonment.

As to the tliird point, tliat the defendant has lost his liome- 
stead riglit by alienating his property in favör of Alloway & 
Champion, the evidence shows tliat it was not a complete and 
absolute conveyance, but only a security given by way of mort- 
gage. The defendant retains still the equity of redemption and 
may redeem at any ti me to save his homestead. He has not, 
t lierefore, parted with h is property, nor evinced any intention to 
do so. Tliat does not deprive him of his homestead exemption 
right.

Having lield as above, I am not called upon to decide the 
point ra i sed by Mr. Cameron, the defendant’s counsel, tliat the 
assignment of the judgment lield by Riggs & Wood was notduly 
executed and is not valid.

I

S

JOHN,1

Avund,

To a d 
defendan 
demurred 
order stri 
upon the 
The refer 
defendant 
lield, I.

The said ass.gnment is signed as follows : “ Riggs & Wood,” 
“S C. Riggs by his partner and attorney E. M. Wood,” and 
“ E. M. Wood.” The signature “ Riggs & Wood,” was also

■.rM
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wmte" l,y E M. Wood. The firm ofBIggs & Wood was din- 
"’,^2’a"d »he ass,'SDment was executed in November, 

9- F„ M. Wood says-that lie does not know ivhether S. C, 
W,h,s late partner, ever knew that he made such assignment:

Bl?f "ever author,zed him before to make said assignment, 
u>r ratified it after. He is not aware whether Biggs knows any- 

th.nk of he proceedings herein. He says that the judgment was 
a part ofhts assets in the finn of Biggs & Wood. He mak, s that 
bare statement without explaming that there ever Wasa s< itlemetit 
of accounts between himself and Biggs, in which that judgm, 
was attributed to him as parfof his assets, or that il was , ur 
admitted by Biggs or understood between Biggs and himself that 
the satd judgment was to be considered as part of his assets. 
Under such orcumstances I have so,ne doubts as to whether 
Wood had due authority, seven years after the dissolulion of the 
partnership, to sign the firm name, or the name of S. C. Biggs 

118 Partner and attorney, to the assignment of judgm 
I think the bill should be dismissed with
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Bill dismissed with costs.
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JOHNSON v. THE LAND CORPORATION

A mendmentjtfter judgment otered upon rUmurrcr.-Jurisdiction 
of referee.

OF CANADA.

■

order strik,nB oul all the pleas except the one demurred to. Plaintiff.ucceeded 
upon the dem,uter. Defendant then apptied in Chambers to add Iwo plea. 
Tlie refe.ee refused the apphcation and the plainliff signed judgment The 
defendant appealed from the referee’s order. K ' *

»eld, I. That the rcferee had jurisdiction to permit the pleas to be added.

id,”

also

=
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2. The discretion to amencl should be used to tlie utmost extent consist 
enl with justice and the rights and inlerrsts cf the parties.

3. An equitahle plen ask ing for an account pcrmitted to be added, unless 
the plaintiff would undertake nut to set up the judgment in defence 
lo a bill in ecpiity.

4. Circumstances under whicli a bill for an account will lie discussed.

The
Sc. 36 

||, Skuse- 
" 297 j

Mould

This was an äjipeal from the referee under the circumstances 
mentioned in the liead note.

IV. R. Mulock, Q. C., for defendants. Defence is good. 
Makepeace v. Ro il gets, 11 Jur. N. S. 215. If amen d men t not 
allowed, defendants will be barred as they would be preeluded 
from fyIing bill 011 grounds set forth in plea. When the demur- 
rvr was allowed, the question of amendment was left to be deter- 
mined in Chambers. There is no verdict. By C. L. P. Act, 
(Arc/lbof.l, 297,) there is full power to amend. Pcterkin v. 
Mc Far la ne, 9 Ont. App. R. 429 ; Toussaint v. Thompson, 5 
Man. R. 53 ; Breakenrulge v. Kittg, 4 O. S. 297 ; Watson v. 
Hantilton, 6 0. S. 312; Hamilton v. Davis, 1 U. C. Q. B. 526. 
“Judge” rneans judge in Chambers. Sweaion v. Collier, 1 Ex. 
457-
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t

: T. D. Cumberland for plaintiff. There is no jurisdietion in 
Chambers to add pleas at this stage. To do so is in effeet to 
order a new trial. Any such application as this must be a court 
motion. There is no ease reported wherc an order such as is here 
a-ked for has been made in Chambers.

Where issues of fact tried and afterwards demurrer disposed of 
no amendment will then be allowed, and praetieally tbat is the 
position here, the defendants having withdrawn all pleas on whicli 
issues of fact joined, and rested their defence on result of demur-

n

After argument of demurrer and judgment pronounced, amend- 
m nt will only be allowed, if at all, on shewing very special cir- 
cntnsiances.

In any even t the pleas in question should not be allowed to be 
added. The first of them attempts to raise a question 
before ra i sed in the suit, and besides it would clearly be bad 
demurrer; 'while the other is embarrassing in form, and shews no 
faets entitling the defendant to ask the exercise of the courts 
upthable jurisdietion.

1
1

H
w-i
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I lie foliowing cases were referred to. Bramah v. Roberts, i 
c- 364; Smith v. London, &•., /j-j.. C»., 7 C. B. N. S. 782 ;

| AWv. />«*, jo A. & E. 635 ; Jackson v. GW/„wy, 1 C. B. 
2,97 ’ McLeUan v- Af"*, 12 U. C. Q. B. 651; AWA -v 
MonMs, 3 Pr. R. 207 ; v. Reed, ,5 c. B. 192. •

I (9M v1/<yz, i8go.)
ilable to agree with the vietv, upon which, 

as I am„mformed, the learned referee acted in dismissing the 
suinmons, that it would be lieyond the jurisdiction of a judge in 
chambers to aliow pleas to be-now added. The Application is 
not to amend the plea upon the demurrer to which thecourt has 
ordered judgment to be entered, but to add two entirely 
pleas. J

lefence II
I

iances
Killam, J.—I

*ood. 
t not

Act, 

?«, 5

526. 
i Ex.

il

lhe analogy to a case in which there isf - verdict upon issues
ot fact does not appear to me exact, as the difficulty in that 
would be 111 the awarding of a new venire while the former 
diet remained. •

The power of amendment under the 222nd section of the C. 
I.. P. Act, 1852, is given equally to a judge in chambers and tö 
the court; and it is frequently exercised by directing the addition 
°f.ncw 8leas nr other pleadings, as weil as by the amendment of 
existing ones. • , •

m in 
ct to 
:ourt

As to the final judgment, it was signed before the expiration of 
the time for appeahng from the order of the referee, and even if 
it were otherwise important, I should not consider it a bar, or 
even a ground of objection to the proposed amendment.

Under the circumstances I consider the application just as if 
made at once to the court upon the announcement of thé opinion 
of the court respecting the demurrer. I regard the expressions 
and dectsions to which Mr. Cumberland has referred rather as 
giving reasons for refusing amendments after judgment orintim- 
ation of the opinion of the court upon the demurrer, than as 
decisions binding the court or a judge in every instance to refuse 
an amendment after such judgment or expression. The courts 
were formerly much less liberal than they 
amendments.

1

;d of 
i the 
hich

:
cir-

ever 
d 011 in grantingare now

I am one of those who believe that'the power should be used 
to the utmost extern consistent with justice and the rights and 
interests of the parties. I concur entirely in the opinion of Lord
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Justice Boxven in Cropper v. Smith, 26 Ch. D. 710, that the' 
object of the court should be “ to decide the rights of the parties 
and not to punish th^u for mistak.es they make in the conduct of 
their cases by decicfihg otherwise than in aecordance with their 

s rights.”
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1 he course folloxved by the defence in this case has been 
most peculiar one, and 011 e which renders it very diffieult to 
afford any relief to the defendant. I do not, however, think that 
it necessarily preeludes the court from still investigating the rights 
of the parties if it should appear that there is

]

11 grave reason to
believe that the plaintiff is not entitled to recover the sum claimed 
o^dhie considerable portion thereof, and that the defendant is 
forever preduded from relief against the judgment.

Sq far as the first plea is concerned, I rega|d it as so clearly 
bay that it is not to be considered. It admits that the plaintiff 

employed by and served the defendant, and that his engage- 
ment alterxvard terminated. It does not show that the agreement 

such that the keeping and handing over to the defendant of 
the books of account xvas a condition precedent to the right to 
remuneration for the period during which the plaintiff served. 
Upon the evidei\e before me, I vvould presume that the plaintiff 
was employed at S salary proportioned to the period of service. 
If he served out a period necessary to the accrual of a portion of 
the salary, it would be payable. A breach of duty or disobedi- 
ence of orders might justify his discfchrge and prevent the accrual 
of the salary for the then current period upon discharge. But if 
the plaintiff continued undischarged until such accrual, the salary 
would be payable. And still less could the refusal to deliver over 
the books of account after completion of the term and accrual of 
the salary justify its nonpayment. I see no reason, then, to 
believe that there was any defence of the nature of that set up in 
the first of these proposed pleas; and it is unnecessary 
sider whether it would now be alloxved to be raised if the plea 
were apparently good and in aecordance with the faets.

The other proposed defence stands upon somewhat different 
grounds.

The proposed plea itself does not appear to me now to be one 
which would be sustained upon demurrer. It does hot 
show sufficiently that the plaintiff occupied such a fiduciary posi-

i

I

1

seem to
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part i vs 
duct of 
Ii their

tion that a bill in equity for an account would lie against him at 
the snit of this defendant. A mere servant does not occup/ that 
position. See Ermatinger v. Gtigy, 5 Moore P. C. 1; F/uktr v. 
Taylor, 3 Drevv. 183. It is not everyicase of agency that gives 
the principal the right to bring such a suit. Phillips v. Phillips, 
9 Ha. 471 ; Moxon v. B right, L. R. 4 Ch. 292 ; K ing v. Rossett, 
2 Y' & J- 33: Hattings v. Pugh, 4 Giff. 456; Barry v. S/w«, 
31 lieav. 258.

■0
1 lie general allegations of intricacy and complication of 

accounts in the proposed plea appear wholly insufficient apart 
from the fiduciary relation. See Padwick v. Hurst, 18 Beav. 
S7S i Frir/as v. Dos Santos, 1 Y. & J. 574; Glennie v. /»»•;, 3 
\. & C. Ex. 436 ; Darthez v. Clemens, 6 Beav. 165.

Looking at the evidence bcfore me, it appears probable that 
the defendant would be able to establish such a fiduciary agency 
as to entitle it to maintaln a suit in equity for an account, but 
the circumstances showing such a relation should appear more 
clearly in pleading. The principal evidence in favor of such 
presumption is that afforded by the conduct of the plaintiff in 
retammg the books of account and subsequently accoimting in 
part. It is claimed by the defendant, apparently with some show 
of right, that the plaintiff has not accounted fully for the goods 
and moneys of the defendant which have passed through his 
hands. The defendant

]
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Iappears to have sought throughout hona 
fide to compel the plaintiff to so account, and the plea demurred 
to and the second of those now asked to be added have been 
frained in the assertion of a claim to have that account taken in 
the present action.

11 lie question whether this claim could be successfully asserted 
by a proper plea upon equitable grounds is a fair one for consid- 
eration. ,

Apart from “ The Court of QueeiVs Bench Act; 1886,” 49 
Vic. c. 14, the defendant could have had the full measure of 
relief sought only by filing a bill in equity for an account and an 
injunction to restrain this action. Having reference to thh' 
decisions of the Ontario Courts upon the statute from which 
Act is so largely copied, there is some reason to fear that, if this 
relief could be obtained in this action, all or some portion of' it 
might be lost by failure to claim it. But if it would not be lost,

I
:

!

our Ie one 
m to 
posi-

:

________
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and tlie pnly effect of sucli failure would be to subject the defend- 
arft to the expense and trouble of w/second i 
claim asserted, tliis would not constitute a suflicient 
view of the course taken 
in a new plea.

suit to enforce the 
-- reason in 

on the part of the defendant for letting

I do not think that I ought, upon such an application as the 
present, to bind the parties by a positive decision of these i|iies- 
tions. If the plaintiff has not fully accounted, it seems unreason- 
able that he should be paid in full before he does so. If the 
defendant had at the commencement of tliis action a right to 
insist by plea or bill in equity upon the plaintiff so accouhting 
before the plaintiff's claim should be finally enfarced, 
that the court should still protect the defendant in that

I think

notwithstanding what has occurred. It is true that tliis will have 
the1 effect of delaying the plaintiff somewhat, but for this the 
plaintiff is, in a measure, responsible, by delaying his declarati 
until the Assizes were so near that the defendant was somewhat 
embarrassed by having to decide hastily upon its course without 
full information of the state of the accounts.

It has been contended for the plaintiff that the defendant will 
not be precluded of any of its riglits by failing to get in its plea. 
The plaintiff, then, 
ivhicli I shall

hardly object to give the undertaking 
propose. -Under the circunistances, I think that 

the best order to make will be to dismiss the appeal if the plain
tiff will undertake not to raise in bar of any suit ör proceeding 
for an account or against the reduction of the plaintifTs claim 
by any, sum which may be found due to the defendant upon other 
portions of such account the objection that such 
have been sought in this action

account should 
or such sum set up by way of 

payment, set-off or counterclaim in this action, and that I should 
then give the defendant a few days within which to pay the costs 
of the application to the referee, on which the appeal is taken, 
and all the plaintifTs costs in the action after the examination of 
the plaintiff except costs of judgment and execution and to pay 
into court the balance of the judgment debt and costs of execution 
with a small additional sum to cover estimated costs of getting it 
out and the excess of legal interest on the judgment debt over 
that allowed on sums in court for, say six months, and stay pro- 
ceedings until further order, the defendant to have a week after 
such payments to file its bill for an account and injunction,. after

": * r'
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tSgo. IMc I.AKEN V. Mc CI.ELLAND.VOL. VI. 533Cwliich tipie the plaintifiT shall be entitled, 
order to withdraw from court the

defend- 
brce the 
sason in 
r letting

upon notice, to an 
ount due upon the judgment 

exfcution, un less the defendant shall show such 
would induce the court to

cause as
grant an interlocutory injunction to 

stay the action or execution of the judgment or such other cause 
as a judge shall consider sufficient.
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If the plaintiff will not give the undertaking, I will set aside 
the judgment and admit the defendant to plead such plea setting 
up a right to an account from the plaintiff as tlie defendant shall 
be advised to entitle it to relief on erpiitable grounds in this 

action, upon the defendant within a few davs to be fixed paying 
all costs since the plaintiff’s examinatioV induding costs of said 
application to the referee.

1å

I
II &I would not, in eith#r 

wliich have been
case, include the jcosts of this appeal 

occasioned by the raisinglof the objection to 
the jurisdiction of the referee. lf the defentiant sliould fail to 
' on’ply with tlle ter,t,s offered, the appeal toMand dismissed with

B

il
t

■an t will 
its plea. 
ir tak ing 
nk that 
e plain- 
ceeding 
s claim 
n other 
should 
way of 
should 

ic costs 
taken, 

tion of 
to pay 

icution 
Cting it 
)t over

y pro-

I
I

Imci.aren v. McClelland.

Ejectment. Plaintiff losing titlepending action.—Evidence with- 
out objection.

When inadmissiblc evidence is received at the trial without objection, the 
opposite party cannot afterwards object to its liaving l»een received.

In ejectment, if at the trial the evidence shows title out of both parties 
although in plaintiff when writ issued the plaintiff is entitled to judgment for 
costs only. **

The facts appear in the judgment.

/. A. M. Aihtns, Q. C.f for plaintiff, The defendant 
k after | <leny plaintiffs title, he cannot show title in himself, 

assert title in himself. Ejectment Act 44 Vi

1 i
{

I

can only 
as he did 

c. c. 5, s. 20 ;
not1,» after
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C°le on Ejectment, 289; Fainnan v. W/t i te, 24 U. C. Q. B. 
Burke v: B att le, 17 U. C. C. P. 478.

T. D. Cumberland for defefidant. Plaintiffs liave not proved 
service of the notice required to be given to make the probate 
evidence instead of the original will, and the fact of the notice 
being put in evidence without objection does not prove service of 
iton the defendant. Taylor on Evidence, 1498. The defendant 
is not seek ing to set up title in himself, he merely shows t hat 
since this suit began the plaintiffs title has ex pired and that he 
is, thercfore, not entitled to judgment in possession, but only for 
costs. Ejectment Act, s. 31.

J. A. M. Aiki/is, Q. C. The probate has been put in without 
objeclion.

1890.vol. vi.
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(7//1 March, 1890.)

Duuuc, J.— 1 liis is an action of ejectment commenced on the 
2Öth July, 1888.

On the iöth August, 1^88, the defendant put in 
but no notice asserting title in himself.

1 he plaintiffs claim title to the lands in question through the 
following documents:

(1) Two patents from the Crown to William McClelland; 
dated 6th October, 1884.

(2) Deed from W. McClelland to the Rev. Ebenezer D. 
McLaren and David Heggie, dated 5U1 September, 1885.

(3) Deed from G. D. McLaren and D. Heggie to Sarah Ann 
Warring, dated 27U1 March, 1886.

(4) Will of Sarah Ann Warring beqneathing the property to 
the plaintiffs, and probate thereof entered the yth May, :88g.

Oi: the gth July, 1889, the plaintiffs gave to the defendant’» 
attorney notice of their intention on the trial of the cause, to 
give in evidence as proof of a testamentary disposition,of the said 
lands.to the said plaintiffs, the prohate ancileary of the will of the 
said Sarah Ann Warring, deceased.

The said notice with admission of service hy the agents of the 
—-siefendanfs attorney, indorsed thereon, was also put in by the 

plaintiffs, without objection from the defendant’» counsel.
The plaintiffs having c losed their case, the defendant’» counsel 

moved for a nonsuit on the ground that the plaintiff had

1

an appearancc

R

II

:

-
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l.roven the service of the notice required to be given to prove the 
by tl,e production of the probate and copy of the ivill instead 

of productng the original will itself. He argi,ed that the adrnis- 
sion of service of the notice purporting to be signed by Hougli 
& Campbell, agents for the defendanfs attorney, does not coti- 
stitnte proof of.the said service, as the said signatures had not 
been proven.

I think that the mete putting in of the notice with admission 
O service, would not, 1 f it had been objected to at the time, be 
considered airsufficient evidence of the service of said notice. 
Hut it was not objected to wlien ptit in p and it makes qnite a 
difference. Taylot on Evidence, (Bl. Ed.) 1592, says: “ Wlien 
tnadmisstble evidence is received at the frial without objection 
the opposite party cannot afterwards object, to its Ifaving been 
received.”

535
B. 123;

proved 
probate 
: notice 
rvice of 
fendant 
ivs that 
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nly for
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1 In Rei!lv- Lamb' 29 L. J. Ex. 452, the action Jtvas brought for 
I penalltes tmjler the Corrupt Practices at Elections Ac!, , 7 & ,8 
I Vtc. c. 102, a copy of the writ and retnrn from the office of the 
I clerk of the Crown, bearing a memorandum by a clerk in the 
I that 11 was a true copy Was pilt in without obiection. It
I vvas held that the objection taken afterwards was too late.

I Under the said authorities, I think the notice and service 
I tjrereof, not havtng been objected to wlien put in, must bé con- 
I sidered as sufficiently proven.

To establish his defence, the defendant produced a tax sale 
l deed from thc Rural Municipality of South Dufferin to David G. 

McClelland, dated the 4th December, 1889. Tltfs was objected 
to on the ground that the defendant not having given notice of 
H le tn htmself, can only deny the plaintiffs title, hut cannot be 
allowed to assert title in himselfnor to any one through whom 
he claints. The cases of Fairman v. Whifc, 24 U. C O B 122 

M?»Urk‘ v- BaUU' U' C- C. P: 478, were quoted in suppon 
of that contentlon- B"b I have been itnable to find any English 
authortty establishing that broäd proposition. In answcr to the 
objection, it was, however, urged that by that document the 
defendant does not assert title in himself; his natne on the record 
benig David McClelland, while the grantee of the tax sale deed 
,s Uav,d G- McClelland. The deed is offered to show that if 
the plaintiffs title is proven to have existed wlien the writ

•araiice

gh the

el land,

*ier D.

B89.

le said 
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of the 
)y the

ounsel
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issued, it has expired and ceased tö be valid since, by the issuing 
of the said tax sale deed1. ■ ,

Cole on Ejectment, 287, says : “ If it appjsar by the evidence 
that neither party is entitled to possessioq, but that the right is 
vested in some third person, not a party to the record, the 
defendant is entitled to the verdict, although he does not pretend 
to claim urifder or on behalf of such third person. ”

From what transpired, it is easy enough to cohclude that the 
person is meant and that it is nothing more than a variance 

But, at the same t i me, the defendant claiming to 
prove only by said deed that the title of the plaintiffs has expired 
and ceased to be valid, I do not think that, under all the circtim- 
stances, I should refuse to receive the said deed in evidence.

Now, it being proven that the plaintiffs, although they have 110 
title at present to the lands in question, had a good title wlien 
the actionfwas brought, the case comes vVithin the provision of 
44 Vic. c. 5, s. 31, of the Manitoba Statutes, which said section 
is in substance the same as 15 & 16 Vic. c. 76, s. 181, found in 
Cole on Ejectment, 289-290. Under the said section, the plain
tiffs are entitled to judgment for their costs of. suit.

vol. vi. 1890
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McRAE v. CORBETT.

Extemling time to appeal.
Time for appeal to the Supreme Court was extended where there had been 

only three days default; where no sittings had been lost; and where such 
efforts to obtain security had been made that negligence could not be 
ably charged.

At the jiearing a decree was made dismissing the plaintiffs bill 
with costs. The Full Court affirined the decree. A motion 
afterwards made for permission to appeal to the Supreme Court 
notwithstanding the lapse of 60 days since the pronouncing of 
judgment appealed from.

reason-

m
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C. P. Wilson and R. W. Do,ige, for plaintiff, referred to 
Piatt v. Grand Trunk Ry. Co., 12 Pr. R. 383; Blythe v. V,ning, 
ij Ib. D. 201 ; Collins v. Paddington, 5 Q. B. D. 378 ; /„ ",y 
f'”’ fa//m’.22 Ch. I). 484. The de endanfs aflidavit shtws 
t iat a ter expiry of 60 days be en te red in to an agreement to se II 
t ne land in questi'on. ^

J. Stanley Hough, for defendant. The plaintiff has not shéwn 
C ue diligence. Nor has lie sliewn t hat security was not furn ished 
owing to any mistake, accident or misconduct of respondent.

C. P. Wilson in reply. Plaintiff is wiJIing to join in proposed 
sale so that same may be carried out. By section 42 if special 
circmnstances sliewn, an appeal will be allowed as-a matter of 
riglit. I he material shows tbåt, owing to no fault of plaintiff, a 
party who had promised to furnish security, failed in doing so, 
and that, therefore, the security nöw offered was promptly 
obtained and filed within three days after expiry of 60 days 
No.sitting of court will be lost and defendant 
Dedrickv. Ashdown, 4 Man. R. 349.
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(29/h Af ny, 1S90.) •

Bain, J.—In this matter I have come to the conclusion, after 
considerable hesitation, that I should allow the appeal notwith- 
standing that the time limited for appealing had expired several 
days before the proposed security was filed and the motion made 
for its allowanee.

From the affidavit and examination of Mr.. . Dodge, the plain-
t‘ff s sohcitor, it appears that the plaintiff is a man in poor cir
cumstances, and that, although he instructed his solicitor to appeal 
800,1 after the jodgment was pronounced, he was unable himself 
to give or procure security, and that Mr. Dodge has been acting 
for him m procuring it. Mr. Dodge first tt ied to raise $Soo lo 
pay in to court by applymg for subscriptlons to a number of per
sons in the city who, he thought, were interested in lax sales 
but none of thern appear to have been siiEciently interested lo 
subscribe. One of those he says he applied to was the defendant 
McArthur, who, as he liolds a mortgage 011 the lands in question 
for an amount four or five times more t han they are wortli, would 
one would think, be more interested in prosecuting the appeal 
than the plaintiff himself. Failing in obtaining subscriptlons 
Mr. Dodge then applied to a person who, from bis being inter-
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reason-
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ested in the principles in vol ved in the suit,” lie thought might 
likely assist, and from this person lie obtained a promise that lie 
would advance $500 out of the proceeds of thé sale of 
property tliat he was about completing. Relying on this promise 
Mr. Dodge expected the money would be forthcoming in time, 
but 011 the day just before the time limited expired, he was told 
by this person that the sale had not been completed and that he 
could not let him liave the money. Then Mr. Dodge suggested 

new course” to this person, with the result that next morning 
he was instructed to prepare and send the bond now offered to 
the defendant McArthur. When the bond was returned to Mr. 
Dodge it was executed by the sureties, and l\tr. Dodge lost ino 
time in sending for the plaintiff, and he caihe in at once and 
signed it.

riedt
some

:
!

I here is a good deal in Mr. Dodge's evidence taken in connec- 
tion with the circmnstances of the case, to lead to the inference 
that it is the defendant McArthur, rather th»n the plaintiff. who 
is prosecuting the appeal. It

I

was McArthur who, at the last 
moment, »-hen Mr. Dodge’s efforts to obtain security on behalf 
of and on the credit of the ulaintiff, had failed, arranged for the 
bond now offered, and as far as he is concerned, there is nothing 
shewn to excuse the security not having been given in 
Still Mr. Dodge States that the plaintiff bona fide desi res to appeal, 
and assuming that he does, I do not think the few days delay 
there has been can reasonably be charged to his negligence or 
that of his solicitor. The plaintiff could do nothing himself 
towards getting security, and Mr. Dodge having obtained a 
definite promise that the $500 would he advanced in time for its 
being-paid into court within the sixty days, seems to have been 
justified in depending on the promise, and it was not his fault 
that the money was not forthcoming.

land at 
* from th

been sai 
IMd, 1

3-

The security now offered was filed, and the notice of this 
application served, only tltree days after the expiration of the 
time limited, and if the appeal is allowed, it will come on for 

. liearing at the same time as if the application had been made 
within the sixty days.

This 
made b 
on the 
had bet

-

JUIt appears from the affidavit of the defendant Corhett that 011 
the day the time limited for appealing expired, he entered into 
an agreement for the sale of the lands in question forjiooo, and 
the plaintiff is willing to submit to its heing made a condition of

have be
to restr; 
have it c 
did not
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light 
åt lie 
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the appeal being 
ried out.

allowed, that this agreement shall be 
If the defendant Corbett desires that this siiall be made 

a conditioil, I shall so order.

II.eave to appeal granted.

E
Mr. i

I
Mild.KR v. McCOAIC.

(In Chamiikrs.)

Mortgagee buying at tax sale.—Action on covenant.
mortgagee of buildings.

:
Ron öv al bylast

half
mortgagee bad taken possession under his mortgagy, purchased the 

land at tax sale and obtained
■!the

a conveyance, and removed valuahle buildings 
from the land, he obtained judgment upon the covenant in the mortgage.

Upon a motion to stay propeedings on the ground that the judgment had 
been satistied,

ting

elay 
i or 
iself 
d a 
r its 
icen 
ault

: 1 iIII
HM, I. A mortgagee may purchase at tax »ale and then resist redemption. 

The effect of the purchase is the same as if he had obtained 
order of foreclosure. It does not salisfy the covenant, lim 
on the covenant would let in redemption.

2. The removal by the mortgagee of buildings does i 
action upon the covenant. Waste is a matter of account.

3. An apphcatmn to stay proceedings upon a judgment on the ground 
of its satisfaction can properly be made in Chambers.

an action
: I

not prevent an
1
1

this This ivas an apjieal by the plaintiff, from 
made by the referee, staying proceedings

an order 
writs of execution,

the ground that the judgment under which they were issued 
had been satisfied.

the
for on

/. H. Munson for plaintiff. The matters involved should not 
have been tried in chambers on affidavit, but the subject ofasuit 

restrain the mortgagee from proceeding on his judgment, or to 
have it declared satisfied, Clark v. Scott, 5 Man.R.iSi. e plaintiff 
did not buy as mortgagee, He was not obliged to pay taxes, and
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could legally buy at the tax sale, as lie could buy from the mortgagor 
himself, or at a sheriflHs sale, or a sale under another mortgage on 
the land. Kelly v. Macklem, 14 Gr. 29. If he could not legally 
buy so as to acquire the mortgagor’s estate he is a trustee, and 
can still sue for the mortgage money. Smarts. Cottle, 10 Gr. 59. 
In that case he is in the same positi 
who has obtained a renewal of the term in his own name. A 
mortgagee after foreclosure may deal with the property as his own, 
and may recover 011 the covenant if the estate has not been 
conveyed so as to prevent its reconveyance, Munsen v. Hattss, 
22 Gr. 279. The removal of the building was not an alienation 
of the estate. It could be reph*ced, and at most was matter for 
reduction of the mortgage debt 011 accounts being taken. Sandön 
v. Ho oper, 6 Beav. 246. Cited also Parkinson v. Hanbury, L. 
R. 2 H. L. 1, Rushworth' s Case, Freeman, 12, Rakestraw v. 
Brewer, 2 P. Wms. 512. Fisher

to si 
proc 
to sl 
in h

as a moftgagee of a lease

It
prop 
tute, 
is ju? 
gage

Him
li\t i

Kel!_ 
land 
the t 
So, i 
he in 
the n 
case, 
after

Mortgagee, ss. 1697, 1698. 
J. S. Hough, for defendants. The Court has cöntrol over its 

proceedingsA) Freeland v. Brovm, 9 L. J. O. S. 299. VVhere 
such changes liave been made that the mortgagee can not reconvey 
the property, as it was, that would be a satisfaction of the debt. 
Cooteon Mortgages, 742 1027, Palmer v. Hendrie,.27 Beav. 349, 
Munsen v. Hauss, 22 Gr. .281, Burnham v. Galt, 16 Gr. 
417. In Smart v. Cottle, 10 Gr. 59, Vankoughnet, C., held 
distinctly that a mortgagee buying at a tax sale was a trustee.

y

Th(ijth Afarch, i8go.)
Tavlor, C.J.—The facts, asalleged by thedefepdant, are, that in 

February, 1883, he executed a mortgage payable in tweJve months, 
overcertain lots in Portage la Prairie, to the plaintiff, who, a short 
time after the mortgage became due, took possession of the pro
perty ; that in 1885 the lands were sold for taxes and bought by 
the plaintiff who, in 1887, obtained a deed, that in November,
1887, the plaintiff brought an action on the covenant in the 
mortgage and signed judgment fiir^he amount due under the 
mortgage in January, i#88, beingrAe judgment in this suit. 
Also, that there was on the. property when the plaintiff took pos
session, a large grain warehouse which, in August or September,
1888, he moved from off the property to other land owned by 
hirii.
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It was objected för the plaintiff that the questions now raised 
could not be raised by a summons to set aside the exeéutions 5
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igor

to stay proceedings under them, and tliat the defendant can onlv 
proceed by a snit on the equity side of the court for an injuilction 
to stay further proceedings at law. I think the referee wa» right 
m holding tliat, if the judgment has been satisfied, an application 
may )e made in this action to stay proceedings under the writH 
of execution.

; on
ally

59-

A
It seems now settled that a mortgagee may huy the mortgaged 

property at a tax sale just as a stranger can. Taxes are, by sta- 
tute, a first charge on the land, and where a mortgagee buys, it 
is just the same as if he were buying on a sale by a prior nmrt- 
gagee and it seems to me be can, having so bought, rcsist a »nit 
Dronght by the mortgagor to redeem. The effect of the 
ipm is the same as if he liad obtained a final order of foredosnrc 
Byt 1/ he buys as mortgagee, that is, if he in

for
sale to

L.
any way uses his -

as mortgagee to enable him to buy, or, as it was said in 
,7 v- 14 Gr. 29, if he makes his in terest in the
land a ground for being allowed to purchase, he caimof set np 
the title thus obtained against the mortgagee’s right to redéem 
So, if after having bought at tax sale, he sues upon the covenant,’ 
he must, 111 my opinion, be regarded as having elected tu Ireal 
the rnortgage as still redeemable. The mortgagor should In Ihat 

be placed in the same position as if the mortgagee was siiing 
after having obtained a final order of foreclosure.

The cases in Ontario i think bear out the views I Irnve expres- 
sed. In Scholfieldv. Dickemon, 10 Gr. 226, Esten, V.C., did 
not hold that the mortgagee could not buy for taxes. The bill 
there was to set aside a tax sale on account of undue practices 
preventing fair competition. The V.C. dismissed the bill, hut 
it appearmg on the evidence that the defendant was a mortgagee 
of the land, counsel seem to have asked that the decree should -
be without prejudice to the plaintifPs right to file a bill for set- C' ■ .
ting the sale aside on tliat ground. This the V. C. held unneces-'S' 
sary, saying, - If the plaintiff should he advised that he is enti- 
tled to relief on tlns ground, the dismissal of the present bill will 
not preelude him from seeking such relief." He expressed no 
opinion as to whether he

position98.
its

bt.
49»
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in

»t
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he
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?r,
or was not en ti tled to the relief, 

59» the defendant Cottle having 
recovered a judgment on a rnortgage made by the plaintiff, bought 
the land at a tax sale, but asslgned his judgment to the defendant 
Miller who was

jy
So, in Smart v. Cottle, io Gr.

proceeding to entorce it, and the bill was to stay
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further proceedings at law. Chan. Vj^oughnet 
equuy was disclosed whicli would warrantthe court making the 
decrce asked. He said, “ If the plaintiff proceeds at law he will 
be treated as still mortgagee, and I think he has a right to main- 
lam that position, and thus become trustee of the property bouglit' 
at the sale." He added, “ 1 question if this court would not so 
tieat him if the plaintiff had filed a bill claiming a right under the 
circumstances to*redeem.”

iSgtVOL. vi.

held that no of rt 
file \

TI
vey l 
at ta

TI
Any question as to the mortgagee’s 

Hght to buy seems, however, set at rest by Kelly v. Macklem, 
'4 Gr. 29, in whicli Spragge, V.C., held that 
purchase as a

Chan

a mortgagee may 
a mort-stranger may, and may say that his being 

gagee shall not place him in a worse position than he would be 
in if he wvre not a mortgagee, because he is not a trustee for, 
and owes no duty to the mortgagor. He at the same time held, 
as before siated, that having made use of his position as mortga- 
gee, as a means of being allowed to buy, he could not afterwards 
set up his right to hold as if he had purchased as a stranger. 
I lus is just givmg effeet to the old and well known rule of equity 

the case of » mortgage rif leaseholds, that, if the mortgagee 
renews the lease, it is for the bepefit of the mortgagor, and it 
makes no difference if the lease had expired before the renewal.

It is, however, further objeeted that plaintiff cannot prosecute 
his action at law because it is not now in his poiver to re-convey 
the mortgaged iiroperty upon being paid the amount of the debt.

Tliere is no donbt of the rule that
1'laii

Afterw

The pir 
upon p] 
ment ol
again st 
the »ut<

a mortgagee cannot sue for 
the mortgage money wliere he has put it out of his power to 
re-convey the property, Lockhart v. Hardy, 9 Beav. 349; Pal,„„ 
v. Hemlrtc, 27 Beav. 349 ; Gowland v. Garbutl, 13 Gr. 578 • 
Purnham v. Galt, ,6 Gr. 417- But, is the plaintiff in that posi
tion liere ? He still holds the land under his mortgage and the 
tax deed, and can, 011 being paid the amount due, re-convey it. 
I he objection really is that he is said to have removed from off 

the property to otlier land of his own, a building whicli consti- 
tuted the cliief value of the mortgaged property, so that if the 
property is now re-conveyed it will be of greatly diminished 
value. It seems to

i This 
recove 
John ( 
two m 
and by

• fe
that is simply a question. of account, 

Munsen v. Hauss, 22 Gr. 279. If the mortgagee has so dealt 
ivith the property as to render himself liable for Waste, then so 
much sliould be charged against the amount claimed as still due 
011 the mortgage. If the parties cannot agree upon the

The
Sr., tra 
and th(amount
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of reduction, if any, which should be made, the mortgagor 
file his bill to redeem, and have the accounts taken.

1 he mortgagee here, can on being paid the amount due re-con- 
ve) the mortgaged estate, and his hav ing become the purchaser 
at tax sa le is no satisfaction of the. covenant to pay the mortgage 
money, so he is entitled to sue 011 it.

The appeal must be allowed vvith costs, and the summons in 
Chambers dismissed vvith
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Appeal allowed.
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MERCHANTS BANK v. GOOD.

Ametulment at trial.—Mis-joinder of dtfendants—Sta tute of 
Limitations.

I it ::I
al.

:

Plaintitis issued a writ upon a note.signed J. G. & Co.,againslJ.G. and W.G 
Afterwardslhey struck out W. and movcd to .strike ottt the defenceof J. G. 
He tlefended 011 the ground that he had a paitner hut declincd to give his 

PlaintifTs then amended ity adding W. Ii., and went down to trial. 
The plaintifTs evidence showed that not W. B. hut S. Ii was the partner, where- 
upon plaintills moved to arnend by slriking out W. ii. Since the cotumence- 
ineut of the aclion the statute of limitations tvould have barred

bt. •1
1for

Ito

8;
the remedy

against S. B. Ihe plaintifi s evidence as to the circumstances under which 
the note was made was contradictory.

►si
ll |

:he
it. ■

Leave to amend was refused, and a non-suit entered.
Off

This was an action Urought by the plaintifTs to 
recover the amount of a promissory note for $475, made by 
John Good & Co., dated the 15U1 day of May, 1883, payable 
two months after date to the order til A. D. McLean & Co., 
and by them indorsed to the plaintifTs.

The writ was first issued against John Good and Wm. Good, 
Sr,, trading as John Good & Co, Both defendants appeared, 
and the plaintifTs having ascertained that W111. Good had ncver

iti- ■!:Ihe
ed
it,
Ut
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been in partnership with John Good, obtained an order to strike 
ont, his name.

oppose 
not pri 
considt

riie plaintifls t lien moved to strike ont tlie 
defence ol John Good, and in reply he fil ed an affidavit stat ing 
1 hflt be bad never carried 011 business alone as John Good & Co. 
Having been examined 011 this affidavit, he admitted he had had 
a partner, hut declined to State who he was, as the question 
one tliat did not

//.

& F. 1
/

the affidavit, and subsequently the 
plaintifls obtained an order to amend their writ by inserting 
the name of the present defendant W. Beach 
pleaded nonfecit, but they were not examined on their pleas 

The action

arise 011
J.S.

amendi
Both de fen dan ts

against 
partner 
Bate, (i 

diction

for trial before Mr. Justice tiain with a 
ean vvas ca 1 led for the plaintifls and 

stated tliat in May, 1883, the defendant Good and his

came on 
special jury. A. D. Mel

ner, w^io, as Good stated to the witnesss, was one Beach, owed 
A. I). McLean & Co. an account of about $98, and tliat 
John Good and his fat her owed tliem another account of about 
$900, and tliat Good signed the note sued 011 on or about 
the day it bears date, the 13U1 of May, 1883, and tliat wlien it 
was paid, the proceeds were to be applied, first, in payment of 
the account of John Good & Co., and the balance 011 the ac
count of John and Wm. Good

tliere ht 
be amei 
joi nder 
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amendn 
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obtainin 
done by
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upon him 
2 C. B., 
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Beach vva

1'he defendant Jolffi Good 
tlien talled by the plaintifls, and he stated t hat about the 

e.id ol 1881, he and one Samuel Beach entered in to partner- 
sliip fur the |mrpose of getting out logs ät Whitemouth, for one 
Ross and tliat in February, 1882, the firra oxving McLean k Co. 
for some sttpplies, McLean told him hewould haveto give a note
for the amount, and tliat he then signed the name John Good 

Co., to, a blank note and left it with McLean who said he 
vvould fill it up with the amount of the 
stated tliat the partnership ivas dissolved about April, 1882, tliat 
he last saxv Samuel Beach in 1882, and has since heard tliat he 
was in the N. W. 1., and that he had never been in partnership 
or had any dealings with the defendant William Beach, and 
that the indebtedness of himself and Beach to McLean k Co., 

paid by an order which he gave 011 Ross in March or April’ 

1882, and that lie afterwards saw this order with Ross, and it 
was charged iip to tliem by Ross in the settlement of accounts.

The plaintiffs, thereupon, moved to amend by striking 
1 ame of the defendant William Beach out of the dedaration

account. He further

t.ie

tn.d all subsetjuent 1 roceedings, and the amendment being
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opposed, and it being evident that in any case the trial could 
not proceed, his Lordship discharged the jury, and took time to 
consider wlietlier he should allow the amendment

the
ning or not.

//. M. Howell, Q. C., and F. H. Phippen, for plaintiffs 
leerred to Day s C. L. P. Act, 76. Co oper v. Saunders, 1 F. 
“ *3 > Ctaufttrrf v. Cocks, 6 Ex. 287.

J. S. Ewart, Q. C., and C. P. IVilson, for defendants. The 
amendment should not be allowed. The plaintiffs are barred as 
against S. Beech. Defendant is entitled to be sned with his 
partner; lf sued jointly he could have contribution, Roberts v. 
^ate' 6 Ad. & E. 778. If the other defendant is in 
diction he must be added.

Co.
had

Ithe
ting
ants

th a 
and 
>art-

that

n it 
t of

the juris-

\23rd June, 1890.)
Bain, J.—Insec. 37 of the C. L. P. Act, 185 2, it is provided that 

m case it shall appear at the trial of any action on contract, that 
tliere has been a mis-joinder of defendants, such mis-joinder may 
be amen ded as a variance at the trial, in like manner as the mis- 
joinder of plaintiffs has been hereinbefore direeted to be amended, 
and upon such terms as the court or a judge by whom such 
amendment is made, shall think proper." Sec. 35 of the Act 
had provided that the mis-joinder or non-joinder of plaintiffs might 
be amended at the trial, if it shall appear to the court or judge 
that such mis-joinder or non-joinder was not for the purpose of 
obtaimng an undue advantage, and that injustice will not be 
done by such amendment.

Tliis section further requires in the case of plaintiffs, the con- 
sent of those proposed to be struck out, and in Burtitt v Ham- 
ilton, 17 U C. Q. ti. 443, Robinson, C. J., was of opinion that 
before a defendant could be struck out his consent had to be 
first obtained, but in practice tliis consent is-not required either 
m England or Ontario. Lake Sup. Nav. Co. v. Beatty, 34 U.

the

ICo.
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)od
lie
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hip

It is evident the defendant Wm. Beach has been-joined here
only by mistake and not for the

■
ril,

purpose of trying, with a full 
knowledge of the faets of the case, to fasten a doubtful liability 
upon him, and so the case is in no waysimilar to Wickensw. Steel, 
2 C. B., N. S. 488, where an amendment was refused. Theré 
is no reason to think either that the mis-joinder of the defendant 
Beach was for the

it
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ng purpose of ohtaining an undne advantage;
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and had the evidence been clear that Good was alone liable on 
the note, then, perhaps, it would have been right to strike ont 
the name of the other defendant, and so amend the variance 
between the pleadings and the evidence. 
given on partnership account, and the plaintiffs assume that' 
Good’s partner is, or was, liable upon the note, and thought they 
were suing this partner, so if I amend the mis-joinder of the 
defendant Beach, there still is a variance arising from the 
joinder of Samuel Beach, I have no power to add the latter as a 
defendant, and if I were am end ing the mis-joinder of the present 
defendant it would have to be on the terms that Good should be 
allowed to plead in abatement, and also to pléad to the action 
de novo. See McKee v. To/i, 20 U. C. C. P.; 517. But since 
the^writ issued, the liability of Samuel Beach 011 the note has 
been barred by the statute of limitations, and even if he were 
within the jurisdiction, the 9 Geo. iv, c. 14, s. 2, would make 
it useless for Good to plead his non-joinder, and the plaintiffs 
could go 011 with the suit again st Good alone.

But the note was

Propert
1

Irrespe 
including 
or acquirt 
Qutcre, \ 

ing tl 
Precisi( 
A hill I 

veyancec 
of one of

And then besides, it is impossible for me to leave altogether 
out of consideration, the extraordinary discrepancy there is 
between the evidence of McLean and Good as to the circum- 
stances under which the note was given, and Good’s statement 
that the indebtedness of himself and Beach to McLean & Co., 
for which he intended to give the note, 
years ago. The plaintiffs are innocent holders foi^ value, but 
still they are themselves to blame for the position in which they 
now are.

The h 
an accoi 
set aside 
i tors to 
obtainec 

The b 
was servi

paid in full eight

ThedGood has been living in the province ever since he 
signed the note, and no good reason has been given why they 
should have deferred suing the note as long as they did, and they 
cannot complain if the Court leaves them in the position in 
which it finds them.

/. S. ,
Nugent i 
23, is on 
The pro 
Crown.I cannot satisfy myself that I would not be doing an injustice 

were I now to allow the amendment asked for, and I therefore 
refuse the application.

B. & AU 
statutes.
3. c. 145 
ss. 36, 3; 
s. 8 ; R. 
equity ir 
not yet 
to get a l 
movtg.ige

Application refused.
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HAFFIELD v. NUGENT. I
(In Egurrv.)

Property of convicted felon—Imp. Ad jj år 34 Vi c. 
Pleading. —Allegations offraud. —Multifariousness.

fl
• c. 23.—

IrrespectiVe of the lmperial Act 33 & 34 Vic.-c. 23, all chattel property, 
including choses in action, possessed by a felon at the time of his conviction
or acquired thereafter during the currency of his sentence, passes to the Crown. 
Qu.ert, Whtihcr the lmperial Act prohibiling a convict from »ning; 

ing the light to sue in ail administratör, is in force liere.

::
ited vest-

\Precision in pleading fraud discussed. j j
A hill hy a Client against solicitors for ;an account, and to set aside a con- 

veyance of land nlfde by the Client at the instance of the solicitors to the wife 
of one of them, is multifarious.

)gether 
lere is

tement 
k Co., 
1 eight 
te, but 
h they 
nce he 
y they 
d they

The bill was by a cliem against the solicitors and anmher, for 
an account of moneys received" for the use of the cliem and to 
set aside a conveyance of lands, made at the instance of the solic- 
itors to the wife of 
obtained.

I

one of them, as having been frandulently
I

The bill shewed that the plaintiff was a convicted felon and 
serving his sentence in t!ie penitentiary.

The defendants demurred for want of equity.
J' Bwart, Q. C., and F. S. Nugent for defendants F. S. 

Nugent and C. M. Nugent. The lmperial Act 33 & 34 Vic. c. 
23, is only an enabling Act. It does not give a right of suit. 
The property was 
Crown.

;

I;
i:

not the plaintiff’s; it was forfeited to the 
Taschereatis Crim. Law, 1069 ; Bullock v. Dodds, 2 

B. & Aid. 258; In re Bateman's Trust, L. R. 15 Eq. 355. See 
statutes. 7 Anne c. 21, s. 10; 17 Geo. 2, c. 39, s. 3 ■ 54 Geo. 
3, c. MS 1 32 & 33 Vic. (D.) c. 29, ss. 55, 56; R. S. C. c. 181, 
ss. 36, 37 ; Con. Stat. U. C. c. 82, s. 7; R. S. O. 1877, c. 105, 
s. 8 ; R. S. O. c. 108, s. 17 ; 51 Vic. (D.) c. 33. There is no 
equity in the bill as it stands. The period of five years has 
not yet elapsed. As to an account, plaintiff should proceed 
to get a bill of costs and to tax it. It is not shown that the 
mortgages were not given for the | urposes of the irust. All pre-

justice
srefore

I
■

:
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rogatives of the Crown can be exercised by the Governor-General. 
Canada Gazette, June 23rd, 1888. 22 & 23 Vic. c. 21, s. 29,
makes conviction equivalent, to attainder. Cooley's B/ackstone, 
vol. 4, p. 385.

F. Hagel, Q. C., for. plaintiff. The demurrer is irregular, 
as filed after the time al lovved, vvithout leave. Daniel, 508. It 
is not shown that the estate is a legal one. An equitable estate 
is not forfeited on attainder. A ttorney-General v.- Sands ;
Tudor's Z. C. Real Property, 760. The statnte 33 & 34 Vi 
23, is not wliolly enabling, it is in some respects disabling. 
Griffith v. Pritcluird, 5 B. & Ad. 781 ; Rex v. Bridget, 1 M. & 
VV. 145 ; Lewin on Trasts, 26.

There is 
any in teres 
the bi 11 as : 
of attornej 
as appears 
solely from 
of conveya 
years, for i 
right to tht 
if it were 
would be n 
be reconve 
prior posse: 
agreement 
although tl 
been exprei

Then, ii 
executed b; 
agreement 
informatior 
f-f it was a 
was deceivt 
cuted it wii 
the collater

Further, 
given, and 
that the pla 
may have n

Fjnally; 
is to some t 
has mortgaj 
but it is suf 
conveyance 
inconsisteni

Under th 
should expr 
respecting t 
question an 
suit in whic

c. c.

{201 A May, 1890.)
Kii.lam, J.—This bill is clearly demutfable for multifarious- 

ness, as there is no connection whatever between the two trans- 
actions upon which i t »is based. But no ohjqction has been made 
on that ground, and I proceed, therefore, to consider the demur
rer for want of equity.

While the al legations would appear insufficient to support a 
plea that the plaintiff is a convicted felon, I think them sufficient 
in a bill of complaint, to show, as against the plaintiff, that he 
has been convicted of felony by a court of competent jurisdiction, 
that he is still undergoing the sentence imposed under that cön- 
viction, and that the goods referred to were goods possessed by 
him before his conviction or since acquired.

Now, by the law of England before the Act 33 & 34 Vic. c. 
23, all the chattel property, including choses in action, possessed 
by a felon at the time of his conviction, or acquired thereafter 
during the currency of his sentence, passed to the Crown. 
Bullock v. Dodds, 2 B. & A. 258 ; Roberts v. Walker, 1 Russ. 
& M. 752. This law has been held to extend to the colonies. 
In re Bateman's Trust, L. R. 15 Eq. 355. Under the Act 
mentioned the convict is expressly prohibited from suing, and 
the right of action is vested wholly in an administratör. Thus, 
whether that statute has or has not been extended to Manitoba, 
the plaintiff has no locus standi to maintain a suit for the pro-' 
ceeds of the goods referred to in the bill.

Then, as to the lands the bill is wholly insufficient, apart alto- 
gether from the effect of the plaintifTs status.

1_ _ _ _ _ _ _
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There is no allegation that the plaintiff was ever possessed of 
any in terest in the lands. This would be necessary to support 
the bill as showing a constructive fraud arising from the relation 
of attorney and client and the position of the plaintiff. So far 
as appears by the bill, the plaintiff’s in terest in the lands arises 
solely from the very contract under which lie executed the deed 
of conveyance. That interest was only an ecjuitable term of five 
years, for it does not in any way appear that lie was to have any 
right to the land after the expiration of that period. Probably, 
if it were shown that the plaintiff had a greater cstate, there 
would be room for inferring an intention that the lands 
be reconveyed to him at the end of the five years. But still the 
prior possession.of the greater interest would be required, and an 
agreement to so reconvey should probably be alleged in the bill 
although the proof might not show such an agreement to have 
been expressiy made.

Then, it does not positively appear that the instrument 
executed by thejilaintiff does not set out the trust and the true 
agreement of the parties. The allegation is only of the plaintifTs 
information and belief that the conveyance was absolutein form. 
f-f it was absolute in form, it does not appear that the plaintiff 
was deceived in this. Fot all that is shown, iie may have 
cuted it with full knowledge of this and intending to rely 
the collateral agreement.

1890.rc>L vi. 549
I

eneral. 
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Further, the dates of the conviction and sentence are not 

given, and it may be that the term of five years has expired and 
that the plaintiff has had the full benefit of the agreement and he 
may have no further interest in the property. £

ic. c. 
sessed 
•eafter 
rown.

e Act 

Thus,

i:
i: i

Finally,* I can find 110 breach of trust shown, although the bill 
is to some extent based upon such. To say that the defendant 
has mortgaged the lands is in itself ä very indefinite expression 
but it is sufficient to say of it that this does not show that any
conveyance has been made or any charge created affecting or 
inconsistent with the plaintifTs equitable term.

Under the circumstances, then, I think that it is better that I 
should express no opinion upon the inlportant question raised 
respecting the statute 33 & 34 Vic. c. 23. It is a very difficult 
question and one which should only be decided, if possible, in 
suit in which it could be carried to the highest court the parties

; alto-

;.
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migl.t desire willio.it the danger ofbeing thrown out upon obiec- 
1,0115 50 clearly fatal to the present bill.

I must allow the demurrer with costs, upon payment of which 
the plaintiff may amend as lie may be advised.

in ques 
(if any 
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questio 
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negativi 
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The c 
certifica 
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must be 
the cave 
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Issues to 
upon the 
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enlargiiij

Demurrer allowed.
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GRANT v. HUNTER.

Rcal Property Act.—Pssue.—Secuntyfor a,sts.
A. applieil for a certiticate of title. 

under conveyances from the patentee

MtU\ Th“ *" “ issu,i 10 *y the rigll., A. should lie plajrniff, nml l.ei„u 
Of thejunsdiction, should yive seeurity for costs,

{McCarthy v. Badgley, 6"Man. R. 270, considered ) '

C. M Bnuishaw for app*licant.

//. M. Howell, Q. C., for caveatee.

H. filed a caveat. Both parti-s elaimed

Kili.am, J.—Upon refercnce to the Chief Justice, I find 
be did not intend in the

tliat
case of McCarthy v. Bafgley, 6 Man. 

K.. 270, to lay down an absolute general rule t hat ewtry applirant
certificate of title under the Real Property Act must neces- 

sarily be taken to occupy the position of a plaintiff towards a 
vaveator, 111 respect of any issue under a petition to enfurce tiie 
caveat. It appears to me tliat this must depcnd upon the rircuin- 
stani.es of each and the nature of the issue which it is foundcase
necessary to direct.

In the present instance, while each party admits the original 
right of the patentee, each disputes the assigfiment or grant to 
tlie other °

I am, therefore, of opinion that the proper issue upon the 
main point will l.a whether the caveator acquired by conveyance 
from the patentee, an estate in fee simple, absolute in the lands
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tl"est,on as against tlie caveatee, subject <o such lien or charge 
(lfany) as tlie caveatee may liave for any rates or taxes in respect 
of such lands paid by titt caveatee. It appears to me t hat upon 
this issue a verdict for either party would leave wholly open the 
questions of there being any such lien or cliarge or of there hav- 
ing been any such payment. These latler questions should be 
settled tf the caveatee desires to raise them, by a further issue as 
to whether “ the lands in question as between the caveator and 
caveatee are free from any lien or charge in favor of the caveatee 
for ” $—(giving the amount claimed) “ claimed by the caveatee 
to have been by him paid for rates and taxes assessed and levicd 
upon " the lands. A verdict for the caveator upon this would 
negative tlie existing of such a lien or charge. If it were foimd 
that such a hen or charge existed for a less amount than that 
named in the issue, the issue could be taken distributively and a 
verdict rendered for the caveatee for a less amount.

I he caveatee having iniliated proceedings by applying for tlie 
certificate of title and t hus claiming the land as against the ivorid, 
having reference to the questions in dispute between tlie parties, 
must be taken as substantially in the position of a plaintiff loivards 
the caveator, and should give security forcosts to tlie satisfaction 
of the master, with the option of paying #200 in to court. Issues 
to be delivered by caveator within three days after notice of tlie 
completion of security and to be returned within three days. 
Issues to be tried before a judge sitting in court on any Tuesday 
upon tlie usual notice of trial by either party and entry of record 
in usual ti me, subject to any further or other order altering or 
enlarging the time for trial.
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CASK v. STEPHENS.

Law stamps.—Papers annexed to affidavit.

Papers annexed to an affidavit 
do not require to be stamped.

C. P. Wilson for plaintiff.

J. R. Iianey for defendant.

Th(

not tilings distinct from tlje affidavit, and

(i2th Ju nu, 18t/o.)
Dvbuc, J.—Appeal from an order of the referee.

The question to be determined is, whether on fil ing an affidavit 
with papers referred to in the same and annexed thereto, each 
paper should be considered distinct fil ing, and a law stamp 
of the proper denom i nation should be affixed thereto. TH

I he Order in Council fixing the law stamps to be put on papers 
required to be filed, says: “ Filing each paper (other than affi
davit) ten cents, Filing each affidavit, ten cents.”

The li 
is no co 
respeets 

A stat 
has heen 
surveyed 
maintain 
further th 
aud if afi 
the comp 
cattle, ho 
there in 
fences an

Ihe referee held that the first above mentioned item applies to 
every pfper annexed to an affidavit".

The practice with regard to filing or depositing documents 

referred to in affidavit» is-laid down in Lowttt/es Maxwc/t 
Bail Co ur t Cases, 13, note jt, as follows :

“ It is optional with the party making the affidavit to 
it the doenment or not. If lie does annex it, the document i's 

filed with the affidavit and i annot afterwards be taken t IT the file ' 
without a jndge’s order to that efiect.

annex to

If lie does not, he refers to it in his affidavit as a document 
‘ marked A and exhibited to tjiis deponent at the t i me of 
ing this affidavit.

Held, t
sxvear-

In the latter case he must produce the docu
ment at the time of swvaring the affidavit, and must deposit it in 
the Rule office, there to remain until the rule, to obtain which the 
affidavit is filed, is disposed of. As

of th
of la

The fi 
before, t 
and are 
the Rail 
and ope

that occurs, the party 
is entitled to havv the document delivered back to him, whether 
the rule is drawn up or not.”

soon as
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From tliis it would appear that the docilment annexed to an 
affidavit is filed ivith it and is not considered as a distinct filing.

I think the above mentioned item in the Order in Council 
respecting “ each paper other than an affidavit,” does not apply 
to documents annexed to affidavits.

I he appeal should be allowed without

n

Appeal allowed without costs.

idavit

stamp
THE WESTBOURNE CATTLE COMPANY 

MANITOBA & N. W. RY. COMPANY. 

Railways. Liability to fence.—Adjaining Owners.

v. THE

)a pers 
11 affi-

1 he liability of a railway company to fence ariscs by statute 
is no common law liability to fence, either 
respects adjoining proprietors.

A statute provided that “ When 
has been organized, and the whole

only. There 
as respects the highway, nor as

a Municipal Corporation for any township
surreyed and sul. divided into lots for settlement, fencKÄdl'"e^recledand 

mamtained on each side of the railway through snch township" &c • and 
fupther that “ Vntil snch fences and cattle-gnards are rluly made and completed 
and after they are so made and completed they are not rluly maintained’ 
the company shall he hahle for all damages done hy its trains and engines 1,1 
cattle, horses and other animals not wrongfully on the railway and havi,,,, ,,ol 
there in consequence of the omisssion to make, complete and maintain sncl, 
tences and cattle-guards as aforesaid.”

ie file'

HM, That having regard to the current of previous legislation, the liability 
of the ratlway to fence e.isted only in favor of the owners or occupanl. 
ot lands adjoimpg the railway.

it in 
Ii the 
)arty 
;ther

lhe first count in the declaration alleged that the defendants 
before, and at the time of the grievances complained of were 
and are an incorporated company, subject to the provisio^of 
the Railway Act of the Dominion, and were then the owners\of 
and operating a railway through certain townships for whiU

röc. vi.

vit, and

1
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municipal corporations had been and then were organized, and 
wl)ich had been and then were surveyed and sub-divided in to 
lots for settlement, and the defendants at the time of said 
grievances, had omitted and neglected to erect and maintain 
fences through sucli townships, on each side of their railway 
and cattle gtiards at highvvay crossings as reqtiired by the Act, 
and a cow of the plaintiffs got 011 said railway, in said town- 
ship, by reason of the defendants said neglect and omission,, 
but was not otherwise wrongfully there and being on said railway 
on account of said omission and neglect,''was killed by one of 
the defendants locomotive engines and trains, which the defen
dants were then running and operating on said railway. The 
second and third counts were the same, except that one alleged 
the killing of a mare and colt, the other the killing of a calf. 
To rkesé rounts the defendants demurred.

pany
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/. S. Tupper, Q. C., and F. H. Phippen, for defendants. 
At common law a railway company was not bound to fence, the 
liability is statutory entirely. 1 Wm. Saund. 561, 559 note (b.) 
An owner is bound .to take care of his cattle and keep them 
his land. An intruder is also bound to take care of his. 
Dnvnston v. Payne, 2 H. Bl. 531 ; 14 & 15 Vic.c. 51, s. 13; 
C011. Stat. Can., c. 66, s. 13. The statute 31 Vic. c. 38, s. 11, 
limited the time for erecting fences. In 1883 the statute 42 Vic. 
c. 9, s. 16, was amended by 46 Vic. c. 24, s. 9. Mc Millan v. 
Man. <5r» N. IV. Fy., 4 Man. R. 220, decided under this amended 
Act, 51 Vic. c. 29, s. 194. Defendants contend the only sub- 
stantial change is as to when the liability to erect fences begins. 
Under the Con. Stat. Can., it began from the time of construc- 
tion of the raihvay. Under 31 Vic. c. 38,5. 11, the liability 
began six months after being required to fence. 46 Vic. 
s. 9, provided for railways previously constructed and for cases 
of lands occupied. Under 51 Vic. c. 29, liability begins, from 
the time when municipality organized or surveyed, to fence 
against persons to whom company liable at common law, and 
under previous statutes. Liability less under 51 Vic. c. 29, than 
under Con. Stat. Can. Under Con. Stat. Can. c. 66, the liabil
ity is unlimited, apart from decisions on the Act. The courts 
decided the intention of the statute was

1

C. Q.
McLem

c. 24, - F., 5 C 
which ii 
fencing 
31 Vic. 
for the 1

*.,5 0 
R. 710, 
adjoinin 
Daniels 
limited

to place railway com- 
panies in the same position as private parties were at common 
law. The statute 51 Vic. c. 129, s. 94, s-s. 3, provides the
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, and 
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f said 
ntain 
ilway 
Act,

ilway 
ne of 
lefen-

pany shall be hable as therein mentioned, for damages done to 
cattle, &c., “not wrongfully on the railway, and Imving got 

t lere in consequence of the omission to make complete and 

such fences and cattle guards as aforesaid," McAlpine 
G. T. R., 38 U. C. Q. B. 546; Dmg/ass v. G. T. R., c ()„t 

App R 585 ; Conway v. C. P. R„ „ Ont. App. R. ,lo. The 
effect of ton. StaWtan. c. 66, was to raise a presumptive right

l° ^e’ There must be a positive obligation by statute. 
McMillan v. Man. år N. H'. Ry., 4 Man. R.
Bufialo 6- L. H. Ry., ,6 U. C. Q. B.

J. A.M. Aikins, Q. C., for pWifls. There is no commolt 

law liability on railway companies to fence either as 
or adjoining owners. McAlpit

220 1 Elliott v.

tThe
leged to highways 

G. T. R., 38 V. C. Q. B,
446. Ihe liability of a railway company depends wholly 
statute. It can fairly be contended that in Manitoba there is 
obligation on any person to keep cattle from trespassing on open 
praine lands of others. Laws of Assiniboia, Con. Stat Man 
I.v s. 5 Also Con. Stat. Man. c. ,8, ss. 7, 9, ,., aa, 23,' under 
head of Stray animals. Herding animals, s. 32. Liability for 
damages, s. 44. The statute shows the comrnon law liability as 
to animals trespassing Is not in force in this Province. 43 Vic. 
c. 15, s. 4, Line fenöes. Con. Stat. Man. c. 35, s. 6. The law 

as to trespass laid down in 1 Wm. Saund. 561, was not introduced 
here and may not be in force here because inapplicable 
condition of the
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cases

to the
country. As to common law liability and 

statutory liability. Ricketts v. East 6- West India Dock Co., 
ia C. B. 16c; Dolrey v. Ontario, Simcoc ér- Huron Ry., ,, u' 
C Q. B. 60a; Gillis v. G. IV. R„ ,2 U. C. Q. B. 42, 
McLennan v. G. T. R„ 8 U. C. C. P. 4,, ; Douglas, v. G. 7.

~~ 5 ^nt- App. R. 585, and others were decided under statuten
which in terms impose 011 the railway company the obligation of 
fencing only as against adjoining owners and occupants, Under 
31 Vic. c. 38, request to fence necessary, and the fencing to be 
for the use of the proprietors of adjoining lands. Under 46 Vic.

9, the request must be in writing. Douglass v. G. T. 
R., 5 Ont. App. R. 592 ; Conway v. C. P. R., 12 Ont. App. 
R. 710, turned upo"n the question, who was occupant of the 
adjoining land. Davis v. C. P. R„ „ Ont. App. R ,34. 
Danieis v. G. T. R., n Ont. App. R. 47t. Former statute» 
hmited the railway companys' liability to cattle of adjoining
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owners. 51 Vic. c. 29, was very different; there was not one word 
about adjoining owners, the section 194 of the statute is absolute 
in its terms as to fencing in organized municipalities. Fawcett 
v. York är* North Midland Ry. Co., 16 Q. B. 610 ; Renaud 

G. W. R., 12 U. C. Q. B. 408, are directly in point. See 
also Daniels v. G. T. R., 11 Ont. App. R. 471.
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Tavlor, C.J.—Upon the argument, it was stated by counsel 
tliat no technical objections are ra i sed, nor any question as to 
cattle-guards, their desi re being to obtain a decision upon the 
question whether under sec. 194 of the present Railway Act, 5 
Vic., c. 29 D., the defendants are, in conseqnence of neglect to 
fence, liable to all persons owning land within the municipality, 
and having cattle thereon, although the lands are not adjoining 
the railway ?

The common law 1 i abi ti ty as to fences is stated t hus in 1. 
Wm. Saunders, 559 note (b) “ I am bound to take care that 
my beasts do not trespass 011 the land of my neighbor, and he is 
only bound to take care that his cattle do not wander from his 
land and trespass on mine.” See Dovaston v. Payne, 2 H. Bl. 1. 
527 ; Boyle v. Tamlyn, 6 B. & C. 337. The liability of a rail
way company to fence arises by statute only, there is no common 
law liability to fence, either as respects the highway 
respects adjoining proprietors, Me Alpine v. G. 7. R., 38 U. 
C. Q. B. 446; Conway v. C. P. R., 12 Ont., App. R. 721.

The first general railway Act in Canada, was the Act of the 
old Province of Canada, 14 & 15 Vic. c. 51. Before that, each 
Act incorporating a railway company, contained special 
visions as to fences and such matters.

i

nor as

It was under one of these 4 Wm. 4, c. 29, incorporating the 
London & Gore Railroad, afterwards the Great Western, 
q of which said, that the company should “ erect and maintain, 
during the continuance qf this Corporation, sufficient fences upon 
the line of the route of their single or double railway or way,” 
tliat such cases as Bradley v. G. IV. R., ti U. C. Q. B 220; 
Renaud v. G. R., 12 U. C. Q. ti. 408 ; Cil/is v. G. W. R. 
12 U. C. Q. B. 427; Par nell v. G. W. R. 4 U. C. C. P. 517;
McDowellv. (J. IV. R., 6 U.C.C.P. r8o; and Wolvertonv. G. 
W. R., 6 U.C.C.P. 181 were decided. I11 the cases of Renaud,

'
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Partiell, McDowell 6° Wolverton, the an i mals i njured 
the highway, and got upon the line in consequence of the 
pany’s failure to ha ve proper fcnces or gates where the line 
crossed the highway. The Court held there was an absolute 
duty to provide t hese ; and following Fawcett v. York år North 
Midland Railway Company, 16 Q. B. 6io, that as against the 
defendants they were lawfully on the highway, although in 
case in violation of a municipal regulation. In the Gillis case, 

a ma re escaped from the stable, wandered to a farm two lots off, 
and from there got upon the railway through a defective fence, 
and the Court held the plaintiff could not recover “ the obligation 
being to fence in each
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nsel
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t to 
Ii ty, 
ling

between the railway track and the 
adjoining close.” The Court, in so holding, followed Ricketts 
v. E. år IV India Dock Railway, 12 C. B. 160, and Wallis v. 
Manchester år Lincolnslwe Railway, 18 Jur., 268, cases decided 
under Imp. Act 8 & 9, Vic. c. 20, s. 68, and in botli of which it 
was held that so far from varying the responsibility of the defen
dants, the statute had most properly taken the common law 
rule, as the measure of their liability.

Dolrey v. O. S. år Htiron Railway, 11 U. C. Q. B. 600, and 
Anger v. O. S. år Huron Railway, 16 U. C. Q. B. 92 were 
decided under sec. 18 of 12 Vic. c 196, the Act incorporating 
that Company. The Court held that the section “ follovvs the

1 1.
that

his
. 1.

ail-

common law principle, and only ereates an, obligation as 
between the company and the owner of each adjoining close,” 
saying it could not be distinguished in that: respect from sec. 68 
of the English Act, under which the Ricketts case was decided.

The 14 & 15 Vic. c. 51 passed in 1851, was the first General 
Railway Act in Canada, and sec. 13 was the only one relating to 
fences. This afterwards appeared as secs. 13,15, 16, 17, 18 and 
19 of c. 66 Con. Stat. of Canada. As it stood in 14 & 15 Vic. 
c. 51, it consisted of two sub-sections. The first provided that, 

“Fences shall be ereeted and maintained on each side of the rail
way, of the height and strength of an ordinary division fence, with 
openings or gates or bars therein, and farm crossings of the road for 
the use of the proprietors of the lands adjoining the railway, and 
also cattle guardsat all road crossings suitable and sufficient to pre- 
vent cattle and an imals from getting on the railway.” It tlien went 
on to provide that until such fences and cattle guards should be 
duly made, the company should be liable for all damages done
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by engines or trains to cattle, &c., and after they should be 
made and maintained, there should be

able l 
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for all
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no liabitity for any such 
daniage, unless negligently or wilfully done. The remainder of 
tliat sub-section had reference to persons trespassing upon the 
track. The second sub-section provided, that “Within six 
nionths after any lantis shall be taken for the use of the railway, 
and if thereunto required by the proprietors of the adjoining 
lands respectively, but not otherwise, the lands shall be by the 
company divided and separated—and kept constantly divided 
and separated—from the lands or grounds adjoining thereto; 
with a sufficient post or rail, hedge, ditch bank, or other fence, 
sufficient to keep off hogs, sheep or cattle, to be set and made 
011 the lands so taken; and which the company, shall, at tlfeir 

cost and charges, from time to ti me maintain, support and 
keep in sufficient repair.”

C. J. Robinson referred to this section in Bradley v. G. W. 
R., and expressed the opinion that it had chiefly, if not solely, 
in view the guarding of the cattle of private proprietors from 
meeting with accidents from the railway trains and left the 
company six months to do this in, after they should take pos- 
session of the land, mak ing them answerable for any accidents, 
however, that might happen in the meantime, from their leaving 
the railway exposed.
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but the first case directly decided under the Act, seems to 
be El/iott v. Buffalo Z. H. Railway, 16 U. C. Q. B. 289. 
The declaration alleged that the plaintiff was the owner of land 
adjoining the railway, that defendants had not erected or main
tained fences, but refused to make same, whereby divers cattle, 
&'c.» broke and entered into the lands and fields of the plaintiff, 
and trampled down and destroyed the grain and crops. The 
defenäints demurred on the ground that the declaration at- 
tempted to impose on them the duty and obligation to fence, 
immediately upon taking the land for the 
whcreas no such duty arose until within six months after taking 
the land, and unless required by the proprietor of the adjoining 
lands-to fence. C. J. Robinson said, the first and second sub- 
sections of section 13, related to distinct objects, each of which 
was provided for in a different man ner. He said “ The object 
of the fiist is to cömpel the company to fence in their railway 
track, in order that cattle, horses or other animals may not be

of the railway,

- M

:
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able to get upon it, while the trains are running, and so be killed 
or injured. The object of the second is to compel the company 
to divide not only their railway track, but wh ate ver lands they 
may take, for the pur poses of their railway, from the adjacent 
lands of private proprietors, so tliat the latter may not be exposed ' 
to have their farms trespassed upon, and their crops injured, by 
cattle and other an i mals coming in upon them, from the lands 
belonging to the company.” Burns, J., after agreeing that the 
two matters provided for were distinct, proceeded to say : “ The 
first provision not only applies to the proprietors of the lands 

f adjoining the railway, but to every one, and until such fences 
and cattle guards shall be duly made the company shall be liable 
for all damage which shall be done by their trains and engines to 
cattle horses or other an imals on the railway. . . . The second 
provision is of a different description and that applies solely to 
the proprietors of lands adjoining the railway.” The next case 
was AfcLennan v. G. T. R., 8 U.C.C.P. 411, in which Dräper, 
C. J. delivering the judgment of the Court said “ The obligation 

the part of the defendants is only to fence against the 
of the adjoining lands.” No doubt the presence in the first 
subsec. of sec. 13 of the words “ for the use of the proprietors 
of the lands adjoining the railway ” had an effect in his coming 
to that conclusion as in his reference to the statute he puts these 
words in italics. He evidently extends the application of these 
words to all that goes before, including the fences and does not 
limit them to the openings or gates or bars and farm crossings.
In Wilson v. Northern Railway, 28 U. C Q. B. 274, it was 
contended that the 20 Vic. c. 143, had made a change in the 
liability of the company. The preamble to that Act recited, 
that it was necessary tu amend the 12 Vic. c. 196, the Act ineor- 
porating the company in order to afiford a just and proper 
protection, not only to the owners of lands adjoining the line 
of the railway but to all persons whatever from damage to their 
horses cattle or an i mals by trains and engines on the railway and 
the Act repealed sec. 18 of 12 Vic. c. 196 and enacted that 
thereafter the clauses of Con. Stat. of Canada c. 66, “ with 
respect to and entitled Fences shall be mcorporated with 
the Acts incörporating the said Company.” Wilson, J., afier * 
remarking upon the clauses of c. 66, that other railway companies 
lubject to them ” are not held to be bound to fence against all
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persons whatever because the provisions do not entail such a 
responsibility upon tliem ” went on to cite cases showing that an 
enacting clause shall not be restrained by the preamble if the 
enacting words are large enough to comprehend the case. He 
then proceeded “our opinion is the sections of the statute do 
expressly specify against whom the defendants are to fence and 
that they are not bound to fence against all persons whatever.” 
These cases were followed in Mclntosh v. G. T. R., 30 U. C. Q. 
ti. 601.

In the cases of Kilmer v. G W. R. 35 U. C. Q. B. 599, 
Douglass v. G. T. R., 5 Ont. App. R. 585, and Conway v. C. P. 
R., \2 Ont. App. R. 708, it was said to be set t led by a long and 
uniform line of decisions that railway companies were liable only 
to the proprietors of the lands adjoining the railway. It 
to have been so, however, with doubt on the part of some judges 
and only in deference to the weight of authority. Thus in 
Mclntosh v. G. T. R., Richards C. J. after saying it had been 
so held in McLennan v. G. T. R., Anger v. O. S. år Huron 
Railway, and Wilson v. Northern Railway, went on to say 
“ We are not prepared to say that this doctrine is wrong, or that 
railway companies under our statute in this respect owe greater 
obligation to the general public than at common law.” In 
Donglass v. G. T. R., Patterson J. A. after saying that the law 
is now settled added, “It is now too late to raise the question 
vvhether the statute would not have borne a wider construction.” 
And Moss C. J. said “ It is settled law, which, whatever may be 
our independent view of the true construction of the statute, we 
ought not now to disturb, that the statutory obligation to fence 
coujd only be invoked where the cattle of an adjoining proprietor 
had been i njured.”

When the first Railway Act of the Dominion was passed 31 
Vic. c. 68 in the year 1868 a change was made in the provision 
as to fences. The first sub-section of sec. 11 provided that 
“ VVithin six months after any lands have been taken for the 
of the railway, the company shall if thereunto required by the 
proprietors of the adjoining lands at their own costs and cfciarges 
erect and maintain on each side of the railway, fences, &c., for 
the use of the proprietors of the lands adjoining the railway ; and 
also cattle guards, ” &c. There maining sub-sections are the same 
as secs. 15 to 18 inclusive of q. 66 Con. Stat. of Canada. There
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f the

is no section corresponding to ser. 19 ofthat Act.. 'l'he section 
11 in the act of 1868 appears i 11 the stibsequent Act of 1879, the 
42 Vic. c. 9 as sec. 16 there iieing 110 change in the language. 
In 1883 the fil-st three sub-sections of that sec. 16 were repealed 
by 46 Vic. c. 24 s. 9, and new provisions made 011 the subject of 
fences. By the first subsec. of the new section it was provided 
that “ Withiu three months from the passing of the Act, in the 
case of a railway already constructed on any section or lot of land 
any part of which is occupied, or within three months after con- 
struction hereafter, orbeforesuch construction, within six months 
after any part of such section or lot of land has been taken posses- 
sion of by the company for the purpose of constnicting a railway 
thereon (and in the last case after the
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company has been so 
required in writing by the occupant thereof) fences shall be 

i erected &c-> with openings or gates &c., at farm crossings of the 
railway and also cattle guards &c., hut this élause shall not be
interpreted to the profit of any proprietor or tenant in any case 
wherein the proprietor of any such section or lot shall have 
accepted compensation from the company for dispensing with 
the erection of such gates or bars.” Hy the second subsection 
■’ If after the expiry of such delay such fences &c. are not duly 
made and until they are so made and afterwards if tliey are not 
duly maintained the Company shall be liable for all damage &c. 
to the cattle, horses, or other an imals of the occupant of the 
land 111 respect of which such fences, gates or guards have not 
heen made or maintained, as the case may be, in conformity here- 
with.” Tliese provisions aftenvard appeared as sec. 13 in c.
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under this Act that the cases of Conway v. C. P. P., 
7 Ont. 673, 12 Ont. App. R. 708, and Dans v. C. P. P., 12 Ont 
App. R. 724 were decided. The hiain question in each of these 
cases was, whether the plaintiff

31

Jthat
an occupant within the 

meamng of the statute, hut in the Conway case the question 
of the persons against whom the company was bound to fence 
was dealt with. In the Queen’s Bench Division, Artnour, J., said 
(7 Ont. R. 695) “Are the Railway Company bound to fence as 
against any one but an ‘ owner ’ as required by the Act ? He 
is no longer required to be the owner of adjoining lands; it is 
sufflcient if he be the owner of any part ofa section or lot upon 
which the railway has been constructed or a part of which has
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been taken possession of by the company for the purpose of 
constructing a railway thereon.” But this view did not find favor 
in the Court of Appeal. Hagarty, C. J., held that the 
protection in ten ded to be given was not to a person occupying 
say the south corner of a lot crossed by a railway on the north 
and having no title to the rest of the lot, but to a person the 
owner or claimant of the lot although he might be in actual 
occupation of only a part. Burton, J. A., after stating the query, 
whether the Act was intended to confer rights upon a person a mere 
occupant having no title to the land and if so was it intended to 
extend the right of such occupant beyond that which the law, 
under the decisions, accorded to a proprietor, namely, that he 
had to be a proprietor of lands adjoining the railway said, “ I 
confess I find it very difficult to see how any other construction 
can be placed upon the words, than, at most, to extend to persons 
occupjdng land adjoining the railway the same protection which 
a proprietor so situated enjoyed under the former enactment.” 
And Paterson, J. A. said “ The occupation contemplated must, 
as I take it, be the occupation of land adjoining the railway. The 
fence was to be between the railway land and the land of the 
occupant. The policy of the law found expression in words in 
the Act of 1879 which spoke of the request by the proprietors 
of the adjoining lands. That policy was changed by detaching 
the right from mere ownership without occupation, but there is 
no evidence of a change so great and so^uncalled for as to extend 
the right to either owner or occupant of lands that did not adjoin 
the raiMay.”
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The present Railway Act, 51 Vic. c. 29, has 4 new section 
relating to fences. It is sec. 194 and provides, in the first sub- ' 
section, “ Where a municipal Corporation for any township 
has been organized and the whole or any portion of such township 
has been surveyed and subdivided into lots for settlement, fences 
shall be erected and maintained on each side of the railway 
through such township . . . with openings . . . at
farm crqssings of the railway and also cattle guards at all highway 
crossings suitable and sufficient to prevent cattle and other 
animals from getting on the railway, “ then follows a proviso 
relating to the Mari time Province. The third subsection provided 
that “Until such fences and cattle guards are duly made and 
completed, and if atter they are so made and completed they are
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not duly maintained, the company shall be liable for all damages 
done by its trains and engines to cattle, horses and other animals 
not wrongfully 011 the railway and havinggottherein consequence 
of the omission to make complete and maintain such- fences and 
cattle guards as aforesaid."

I11 this enactment there is 110 reference to the feiices, gates, &c. 
being ' for the accommodation of the owners and occupiers of 
lands adjoining the railway” as in the Imp. Act 8 & 9 Vic. c. 
20 s. 68, or as in Con. Stat. ofCan. c. 66, s. 13 and in sec. 1 r of the 
Railway Act of 1868 and sec. 16 of the Act of 1879 “ for (he 

of the proprietors of the lands adjoining the railway.” Nor, 
is the obligation to fence in any way connected as in the Acts 
of 1868 and 1879 with the company being thereunto recpiired 
by the proprietors of the adjoining lands, 
liability of the company where there has been default in the 
erection and maintenance of fences expressed to be as it is in 
sec. 16, as amended by 46 Vic. c. 24, “for all damages . . . 
to the cattle &c. of the occupant of the land in respect of which 
such fences &c. have not been made or maintained.”

Was it then the intention of the Legislature to extend the 
liability held by the Courts to be imposed upon railway companies 
by previous Acts, and require them to fence against other persons 
than adjoining proprietors or occupants ? Their liability to fence 
has existed by statute ever since the construction of railways 
began, and what it seems to me the Legislature has been dealing 
with in the more recent and varying enactments has been, the 
time when the fencing shall be done. By the Con. Stat., of 
Canada 110 time was specified, but the company was required 
to erect and maintain fences, and tantil it did so was liable for 
damages. This provision for fencing, Robinson, C.J., considered 
in Iilhot v. Buffalo & Lake Huron Railway, would come in 
operation as soon as the locomotives should begin to run. Then 
as railways began to be projected running through large tracts ofnew 
and unsettled country, the Legislature seems to have been inclined 
to make the obligation easier on companies. So, by the Acts of 
1868 and 1879, fencing was to be erected within six months after 
any lands were taken for the use of the company if the pro
prietors of the adjoining lands required it to be done. Then by 
46 Vic. c. 24 s. 9, substituting a new section for sec. 16 of the 
Act of 1879, the erection of fences was to be, in the case of
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railways already constructed, witliin six months after the passing 
of the Act, in the case of those afterwards constructed within 
three months after construction or before construction in case of 
the company beiiig required in writing to do so, within six months 
after possession taken, 
case of the company was in view is, that the notice to fence could 

longer be given by a proprietor resident it might be a long 
way off, requiring the company to fence vacant land, but “ by 
the occupant thereof.” Then came the 51 Vic. c. 29, s. 194, by 
which the liability to fence is imposed upon all companies 
constructing a railway through a township in which a municipal 
Corporation has been organi/.ed and the xvhole or any part of 
which has been surveyed and sub-divided into lots. for settlement. 
No time for erecting the fence is specified though the Cvinpany 
are liable for damages until they are, except, that if the lands 
are odcupied at the time of the construction they must be made 
as the rails are laid.

I do not think that it can be supposed the Legislature intended 
by such change of language as is found here to alter entirely the 
liability of companies and to impose upon them so much heavier 
burden. Yet that is what has been done, if the construction 
contended for by the plaintiffs is the correct one. The Legislat

of thi 
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What I think shows further that the
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must be presumed to have known the construction put upurf^he 
„ former statutes by the Courts and that under that, comfusties

were liable to fence only asagainst adjoining owners. Is it then 
too much to say, that if the intention was to change all that, it 
should have been done in plain and explicit terms.

The Legislature has said, that where a railway is constructed 
through a township with an organized municipal Corporation 
surveyed and open for settlement, it shall erect and maintain 
fences along the line, without saying for whose use or benefit 
these fences shall be erected and maintained. The uniform 
decisions of the Courts have been, that the liability to fence, 
imposed by the various statutes, is only as against adjoining owners 
or occupants. As the Legislature has not said that the liability 
under the present Act shall be wider, and for the benefit of another 
class, it must be assumed that they intended to impose the liability 
for the benefit of those held by the Courts entitled to it.

Reference was made to the words in the third sub-sec., “ Not 
wrongfully on the railway and having got there in consequence

statute 
Upon t 

7//eld.
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of the omission to make complete and maintain such fences ” 
&c , I do not see that those words in any way affect the con- 
struction to be put upon the liability of the cumpany under the 
first sub-section. If these words were not in the third sub-section 
the company would, until the line is fenced, be liable for all cattle 
injured by engines or trains no matter how they came to be 011 
the line, but cattle might be there wrongfully. Under the 
decisions in the earlier statutes cattle trespassing on the lands of 
adjoining proprietors and from the lands getting on the line 
would be wrongfully there. Cattle driven along the track by 
their owner and such a thing seems from sec. 292, contemplated 
as pö.ssible even after the fencing of the line would be wrongfully 
Éfrere. In all such and other similar cases the sub-section says, 
no liability shall attach to the company, on the other hand the 
obligation to make cattle guards at highway crossings is absolute 
and cattle getting on the line from neglect to do so would as 
against the company, be not wrongfully on the railway and there 
would be the liability in case of their being injured.

The weight of authority is against the contention of the 
plaintiffs, so the demurrer must be allowed.
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icfit (In Appeal.)

Tax sales.—Statutrs confinning.—Itregularities.

Land wns sold in 1882 lor the taxes of 1880 and 1881. No by-law levying 
... a rate was passed in either year after the tevision of the asstssment roll. The 

ji» -y statute then in force authorized a sale when two years arrears were due.
lity .her

Upon the deed in puvsuance of such sale Iteing attacked. 
rleld, 1. (Overruling Tayi.or, C.J.)—That the sale and deed were invalid.

2. That the Act 47 Vic. c. 11, s. 340, providing that “ all lands hereto- 
fore sold for school, municipal and other taxes, for which deeds have 
been given to purchasers, shall become absolutely vested in such

lity

tfot
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purchasers . unlcss thc validity thcreof has bccn qites- 
• • l>efore thc ist day of January, 1885,” and the 

Act 49 Vic. c. 52, s. 673, as amendcd by 50 Vic. c. 10, s. 52, only 
applied where there were two years arrcars legally due.

Ptr Bain, J.— 1 he Act 51 Vic. c. ioi.s. 58, which provides that “ all assess- 
ments heretofore made and rates heretofore struck by thc municipalities l 
hereby confirmed and declared valid and binding npon all persons and cor 
porations afteeted thereby," only extends to remedying and supplying irregu- 
lanties and defeets in assessments and rates that were aetually made and 
struck in substantial conformity with the directions of the statutes.

the 1,

At

Per Killam, J —That Act having been passed after the execution of the 
deed could not operate to pass to the purchascr a title which previously he had 
not obtained.

c.j.

the C

48, s 
1886

This tvas an issue under the Real Property Act.
On the 4th of December, 1879, the land in question being 

then in the hands of the local Dominion land agent at Nelson, 
for såle as part of the iands known as Dominion lands, it 
sold to Adam Wilson Graham, tlie purchase nioney being paid 
in full. On 27U1 September, 1881, the patent issned to Graham, 
which recited the cancellation ol aprevious patent issned to hiln 
on Stil April, 1881, by the erroneous liame of Adam William 
Graham.

cond 
ment 
due I

Graham on tytli January, 1882, conveyed the land 
to George E. Casey, and the deed wasfduly registered. On rotli 
May, 1882, Casey made 9 mortgage to( Mary Ryan, which was 
also registered, and/lhis was the instrument under which she 
claimed.

The title set 1. > 6y Whelan was a tax aale deed dated 12th
Marej^, 1883, front the warden and treasurer of the Municipality 
of Torne, to Jo)/n D. Mclntosh, purporting to be made in pur- 
suance of a sale to him in Mardi, 1882, of the land for the 
ttnpaid taxes of 1880 and 1881, then a deed of i4th July, 1887, 
from Mclntosh to Alfred Watts and Robert Henry, followed by 
a deed, t9th April, 1888, from Watts and . Henry to Whelan. 
These were all duly registered. Whelan on purchasing went into 
possession, had broken 175 aeres, put up a building and made 
other improvements.

The con ten tion of the caveator was that there 
due for the years 18K0 and 1881, first, berause at that tirne the 
title to the lands was I11 the Crown, and the Municipality had 
no power to tax lands until patented ; and seoond, because the 
prnceedings taken by the Municipality during these

357,
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so irregular, t hat no tax was ever, in fact, levied or assessed upon 
tlie land. Also, that the proceedings in connection with the 
advertising and selling were so defective and irregular, that there 
was no sale conducted in a fair, open and proper manner.

At the trial Tavlor, C. J., entered a verdict for the defendant: 
the plaintiff applied to the Full Court to set aside this verdict 
and enter a verdict for the plaintiff.

Hon. Joseph Martin, Attorney-General, for plaintiff. Validat- 
ing statutes have the same effect here as in Ontario. . Tavlor, 
C.J. in his judgment relied on 47 Vic. c. n, s. 340. See also 
the Ontario Act, R.,S. O. 1877,0. 180, ss. 155, 156. 47 Vic.
c. 11, s. 340, amended by 49 Vic. e.""52, s. 673, and 50 Vic. c. 
10, s. 52. Section 747 of 49 Vic. c. 52, repeals former Munici- 
pal Acts. The effect of the repeal is shown by 46 & 47 Vic. c. 
48, s. 53. There is a similar provision in the Municipal Act of 
1886 to section 340 of the Municipal Act of 1884, which must 
prevail. Section 672 of the Act of 1886 refers to past sales. See 
amendment of 1885, s. 52. The effect of 46 & 47 Vic. c. 48, 
was to wipe out section 340 of the Act of 1884 except as pre- 
served by the Act of 1886. The evidence shows the sale was not 
conducted in a fair, open and proper manner. The advertise- 
ment named no hour for the sale to be held. There were no taxes 
due for which the land could be sold. The lands were sold 
under 44 Vic. c. 3, ss. 53, et seq. There was no by-law levying 
a rate. Ontario Act, R. S. O. 1877, c- 174, s. 343. The sale 
was for $7.80, sliould have been for $4.80. There was no power 
to sell for road tax. 44 Vic. c. 5, ss. 139, et seq ; McKay v. 
Crysler, 3 S. C. R. 436 ; Cotter v. Sutherland, 18 U. C. C. P. 
357» 39° ; Hamilton v. Eggleton, 22 U. C. C. P. 536; Connor 
v. Douglas, 15 Gr. 456. As to assessment en bloc. Doe ti. 
McGill v. Lang/on, 9 U. C. Q. B. 91 ; Ex parte Aldwell v. 
City of Toronto, 7 U. C. C. P. 104; Beckett v. Johnston, 32 U. 
C. C. P. 301. As to no by-law. McAdie v. C or by, 30 U. C. 
Q. B. 349; Munro v. Grey, 12 U. C. Q. B. 647; Deverill v. 
Coe, 11 Ont. R. 222 ; Church v. Fenton, 5 S. C. R. 
Donovan v. Högan, 15 Ont. App. R. 432 ; Gemmillv. Sinclair, 
1 Man. R. 85 ; Re ed v. Smith, 1 Man. R. 341 ; Nicholls v. 
Cumming, 1 S. C. R. 395 ; Municipal Act, 1888, c. 27, s. 58. 
The power is riot to sell when any portion of the taxes is in 
arrear, there must be two years arrears. The lands were Domin-
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ion lands wlien they were assumed to be assessed. The sale of 
the lands was made in 1879, patent issued on 27H1 September, 
1881. 42 Vic. c. 31, s. 75, authorizes canceliation. The
Manitoba Legislature cannot afifect any rights of the Crown, 
either directly or indirectly. B. N. A. Act, s. ia'5, exempts 
Dominion lands from taxation. Section 91, sub-section 1, gives 
exclusive authority over public property to Dominion Parliament. 
Section 80 of Dominion Lands Act provides for the registrati 
of an assignment. Dominion lands not taxable. Stteet v. Kent, 
11 U. C. C. P. 255 ; Street v. Lambton. 12 U. C. C. P. 294 ; 
Street v. Simcoe, 12 U. C. C. P. 284; 2 E. & A. 211; Municipal 
Act of 1886, s. 14 ; Ontario Act, 1869, 32 Vic. c. 36, s. 127 ; 
Ryckman v. Vo/tenburg, 6 U. C. C. P. 385 ; Charles v. Du/mage, 
14 U. C. Q. B. 585 ; O'Grady v. McCaffray, 2 Ont. R. 309 , 
Sterenson v. Traynor, 12 Ont. R. 804. The defendant relies 
the Municipal Act of 1880, s. 39, s-s. u, and the Municipal Act 
of 1881, s. 66. There was 110 right to the land acquired before 
patent. The Municipality passed a by-l^v levyjng a rate. The 
resolution was before the revision. The* was really no assess- 
ment. The pateVee, before patent, obtained no interest in the 
land binding on the Crown ; even if he did the local Legislature 
could not deal with it.

IV. R. Mulaek, Q. C., for defendant. The 
of the mortgage under which plaintiff claims is insufficient. 
McRae v. Corbett, 6 Man. R. 434; admit the execution is suffi- 
ciently proved the mortgage may have been paid. The caveator 
abandoned the land. The mortgage was obtained in May, 1882, 
after the land was sold for taxes. No taxes have been paid since. 
The caveatee has been in possession for two years, has built a 
house 011‘the land, dug a well, and cultivated 175 acres. The 
caveator has asserted no right since 1889. Under 43 Vic. 
s-s. i, the rate is to be levied on all real and personal property 
the roll. Section 23 gives an exemption of lands vested in Her 
Majesty, 42 Vic. (D.) c. 31, s. 30. The right to patent can be 
proved. Dominion Lands Act, s. 81 ; Church v. Renton, 28 U. 
C. C. P. 384 ; 4 Ont. App. R. 159 ; 5 S. C. R. 339 ; Totten v. 
Truax, 16 Ont. R.i 490 Jones v. Cowden, 34 U. C. Q. B. 361.

The valjdating Acts are, 44 Vic. c. 3, s. 65 ; 45 Vic. c. 16, s.
7 i 46 & 47 Vic. c. 1,5.317; 47 Vic. c. 11, s. 340; 49 Vic. c. 52. 
ss. 681, 747. The word “ arrears ” is used for the lirst time in
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the Municipal Act of 1886. This word is the whole basis of 
McKay v. Crysler, 5 S. C. R. 436. Defendant had a vestud 
right under the Act of 1884. Interpretation Act, Con. Stat. 
Man. s. 7, s-s. 33, repezfted by 46 & 47 Vic. c. 49, s. 3, seu also 
section 1, and 52 Vic. c. 35, s. 23; Walkery. IVa/ton, . Ont. 
App. R. 579 ; Jones v. Cowden, 36 U. C. Q. B. 501. The tax 
sale deed, not the sale, carries the right and the patent being 
issued, the legal estate then existing is yested in the purchaser. 
As to assessment. 51 Vic. .c. 57, s. 58 ; Wood v. Birtle, 4 Man.

, R- 4i5- The statute declares the sale shall be at noon. - The 
denies the resolution being passed tixing uniform 

per acre. In Church v. Fenton, the lands had reverted to the 
Crown. In Jones v. Cowden, the taxes were sufficiently in arrt-ar, 
but the question was of the effect of the Registry Act. As to 
section 681 of the Municipal Act of 1886, it does not alter the 
effect ot section 673 of the same Act. It legalizes sales not 
deeds. The Chief Justice’s judgment shotild l?e followed.

[351h July, i8i)0.)

Killam, J. The plaintiff made a prima Jacie case by proving 
the issue of tlie letters patent from the Crown, the conveyanee 
from the patentée to Geo. E. Casey and grant in fee by way of 
mortgage from Casey to the plaintiff. If the mortgage was dis- 
charged or defeated in any way, it was for the defendant to show
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The defendant claims under a sale made by the treasurcr of 
the Municipality in March, 1882, for tlie municipal taxes of the 
years 1880 and 1881, and a deed made in pursuance thereof in 
March, 1883, and relies upon tlie 65111 section of the Municipal 
Act of 1881, 44 Vic. (jrd sess.) c. 11, as amended by tlie Act 
45 Vic. c. 16, s. 7, and the 317th section of The Municipalities 
Act, 1883, 46 & 47 Vic. c. 1, as making that deed valid notwith- 
standing any of the objections urged.

The proper construction of similar validating section» in tliu 
Ontario Assessment Acts has received inuch consideration in tlie 
courts of that Province. It has there been clearly establishcd 
that it is not suflicient that the party claiming title under sales 
of lands for taxes sliould iirove the execution of the deed by the 
proper officers, but that he must in addition show an actual sale 

111 and the existence of arrears of taxes at the timc of the sale
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Hamilton v. EggUton, 22 U. C. C. P. 536; Proutifoot v. Austin, 
21 Gr. 567 ; Kempt v. Parkyn, 28 U, C. C. P. 123 ; Stevenson 
v. Traynor, 12 Ont. R. 804. This view was unanimously afifirmed 
by the Suprerae Court in McKay v. Crysler, 3 S. C. R. 436.

In the latter case, Fournier and Gwynne,- JJ., expressly héld 
that, notwithstanding the validating section, it was necessäry 
tliat the taxes should liave been in arrear for the period prescribed 
hy the statute as warranting a sale, and Strong, J., was of opin
ion t hat it was sufficient that it be shown that there 
arrears of taxes at the date of the sale. While the Chief Justice 
and Henry, J., found it unnecessary to decide definitely between 
these two conflicting views, there was much in their remarks to 
support the opinion of Fournier and Gwynne, JJ., upon this 
point. In the same case, in the Court of Appeal, eTQntario, 
Patterson, J., seemed reluctant to coincide with thi extreme view 
that if was necessäry that the claimant under the ta* title should 
prove affirmatively that the taxes were in arrear for thihprescribed 
period, hut he appears to have admitted that the deed would be 
invalid if it were proved that there were not arrears for that 
period.

Both in Kempt v. ParkynStevenson v. Traynor, it was 
definitely held that to siÉport the deed, notwithstanding the 
validating sections, it w<* necessäry that there should have been 
arrears for the prescribed period. This view is strongly supported 
by several decisions of courts in the United States. Jackson v. 
Morse, 17 John. 441; Vtrick v. Tallman, 2 Barh. 113; Doughty 
v. Hopc, 3 Den. 594.
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After careful consideration of the judgments in these cases,
and particularly of the strong argument of Mr. Justice Gwynne 
in McKay v. Crysler, I am prepared to hold that, notwithstand
ing the sections cited from our Acts of 1881, 1882 and 1883, it 
was necessäry for the defendant to prove that there were at the 
tiine of the sale, the prescribed arrears of taxes due to 
the sale.

warrant
Th

This sale was made under the Act of 1881, 44 Vic. (grd sess.) 
c. 3, s. 53, which required that there should be two years’ 
of taxes due to warrant advertisement and sale.

Neither by the Act of 1880, 43 Vic. c. 1, nor by that of 1881, 
were taxes alisolutely imposed upon the property in the variotis

ing tlarrears
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mumcipalities. By sub-section i of the 22nd section of the for
statnte, and the 34th section of the latter, the council of the 

municipality was rei,nired and empowered, after the final revision 
of the asscssment roll in each year, tet pass a by-law levying a 
rate. Without sucli a by-latv, then, the lands conld not be liable 
for any rate, except, perhaps, the commutation tax for slatute 
labor. As to the latter, I have failed after a careful examination 
of the statutespto find any legislation in force in 1880, maklng 
tlie statnte labor asscssment, or the commutation charge in lien 
thereof, a lien or chtpge upon lands, or anthorizing a sale of the 
lands by officers of mumcipalities for its en forcement 

great reason to doubt whether
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mumcipalities were liable to perform any statnte labor

'rhere is, however, room for the argument that what is called 
in the Act of 1881, the “ commutation tax," is included in the 
“ two >'ears’ arrears of taxes,” for wliich land might be sold 
under that statute, and that it is sufficiently shown that the land 
in question was liable for that tax for the year 1881. I prefer to 
leave these questtons o pen.
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Even if there be considcred to be sufficient prima facie evid- 
ence, hy produetion of the collector’s roll, of there liaving been 
a rate levieti in the year 1880, (as towhich I express no opinion) 

it appears fo me sufficiently established that there was no by-law 
■ of the co,(ncil levying a rate for the year r88o, unless the adop

tion of the-motion of the and August, 1880, can be held to 
stitute the palsing of such a by-law. It appears, however, that 
the assessment roll bad not at that time been revised 
contrary,.-there was a meeting of the Court of Revision 011 the 
11 til October, at wliich clianges were made in the asscssment 
roll. 1 am of opinion that the final

was
the

Deen
rted

ghty
On the

ises,
nne

ision of the assessment 
necessary condition precedent to*the validity of a by- 

law levying a rate, and that there was no rate lbvied for the year 
1880.
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Tills lieing the case there were not two years’ arrears of taxes 

due when tlie treasurer assumed to sell, and the sale and deed 
were ’
ing the validating sections referred to
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invalid and conld give the defendant no title. notwithstand

it is contended, however, that this objeclion is remedied by 
the s8th section of the Act $i Vte. c. 27, wliich provides that 
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cipalities are hereby confirmed and declared valid and binding 
tipon all persons and corporations affected thereby.” But it does 
not- appear to me that this section can operate to pass to the 
defendant the title to this land if he did not previously ]>ossess it. 
The position was, that on account of there not having been a 
valid rate le vied there was no power in the officers of the muni- 
cipality to dispose of the land. Such an enactment must be 
interpreted very strictly, and while it must be held to make past 
rates valid so as to make them attach upon the lands and to war- 
rant future action upon them, it would be contrary to the prin- 
ciples upon which such enactments are construed to give it an 
effect which would pass the title in the land at once to the defend-
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The 681st section of the Municipal Act of 1886, protected sales 
made valid by former Acts, but went no farther. But the öyjrd 
sectioh, both originally and as amended by the Act, 50 Vic. c. 
10, s. 52, applied to all “tax deedsor sales for arrears of taxes” 
theretofore “ executed, registered or held,” and it is necessary 
to consider whether there was thus given to the deed in question 
an effect greater than it had previously had.

By those sections the deed is made “ conclusive evidence of 
the validity of the sale and of all the proceedings prior to the 
same,” except “ the sale had not been conducteci in a fair, open 
and proper manner, or there were no taxes due and in arrear 
upon such land at the time of the sale for which the same could 
be sold by such municipality.”

It appearsto me, however, that upon the same principles upon 
which were based the decisions respecting the effect of the pre- 
vious validating sections, we must interpret this to require that 
there should have been arrears existing for such a time as to war- 
rant the sale, and that it would not be sufficient to make valid a 
deed under this section that there should have been at the time 
of the sale some taxes in arrear for which the sale could at a sub-. 
sequent date be properly made. It should be construed as if it 
nad “ that there were no taxes due and in arrear upon such land 
at the time of the sale for which it could then be sold by such 
municipality.”

In my opinion, then, the defendant fails to show any title to 
the land and the verdict must be set aside and a verdict entered 
for the plaintiff with costs of the application.
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Bain, J. Ihe learned Chief Justice before whom the issue in 
this niatter was tried, held that there were taxesdueand inarrear 
upon the land at the time of the sale, for which it could have 
been sold, and that it had not been shown that the sale 
conducted in a fair, open and proper manner, and that, therefore, 
whatever defects or irregularities there u-ere in the proceedings 
for levying the taxes and advertising and selling, the tax deed to 
Mclntosh, through which the defendant claims, is now, by the 
effect of section 673 of the Municipal Act of 1886 as amended 
by section 52 of the Act of 1887, unimpeachable, and further, 
that as the validity of the deed had not been questioned before 
the ist of January, 1885, the land bad become absolutely vested 
in the purchaser under section 346 of the Municipal Act of 1884, 
which provides that “ all lands heretofore sold for school, rnuni- 
cipal or other taxes, for which deeds have been given to purchas- 
ers, shall become absolutely vested in such purchasers, their heirs 
or assigns, uuless the validity thereof has been questioned in the 

above mentioned, before the firstday of January, 1885." 
The Act of 1884 was repealed by section 747 of the Act of 1886; 
and the learned Attorney-Genetal argues that the defendant 
not now invoke the aid of this sectiqn to support his titié, hut 
that he must rely upon the above section 673, as amended, to 
validate the tax deed. But section 7Å7 expressly provides that 
all. rights acquired under any of the Alcts which are repealed by 
the section, shall remain valid ; and, lat all events, such rights 
would be saved under the Interpretation Act, as amended by 52 
Vic. c. 35, s. 23. The defendant then, los the Chief Justice held, 
is entitled to rely upon section 340, blit the Attorney-General 

contends that even this section will ndt make a tax sale deed 
valid if, at the time of sale, there were 110 taxes legally due on 
the land for which it could have been sold, and that the deed 
be impeached on this ground under this section, just as it can 
under the express provision in section 673.

It is contended that the evidence shéws that no taxes were 
legally due or in arrear on the land at the time of the sale 
because, in the first place, the lands were 
manner prescribed by law, and secondly, that no by-law striking 
a rate was passed by the council, after the final revision of the roll, 
in either of the years for the taxes for which the land was sold. ’

The sale took place at Norquay in March, 1882, and the land
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was sold for the taxes for the years 1880 and 1881. The taxes 
for 1880 would have heen imposed under the authority of c. 
64 of the Consolidated Statutes, and those för 1881 under 44 
Vic. c. 3. It would seem from the evidence thåt, while 
men t rolls were prepäred for both years, noactual assessment was 
made by an assessor or assessors “ after diligent inquiry,” as the 
statutes required, and we find that in both years the coUncil pas
sed resolutions that all lands be assessed at a uniform rate of $3. 
It is not distinctly proved, however, that an assessment was not 
actually made, but as regards the levying of the rate, it is clearly 
shewn, I think, that the directions of the statute were not com- 
plied witli in either year, and that in fact no rate was legally 
struck, and that, therefore, no taxes were legally imposed.
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By section 25, s-s. i, of c. 64 of the Consolidated Statutes, and 
by s. y of 44 Vic. c. 3, it is provided that “ the council sltall in 
earli and everv year, after the final revision of the roll, 
by-law for levying a rate 011 all the real and personal property 
011 the said roll, ' and it is evident that until tills by-law has 
lieetr passed, no taxes can be legally due and chargeable. Sec
tion 121 of the 44 Vic. required that every by-law should ^>e 
under the Seal of the Corporation and should be signed by Ms 
head officer, and it is clear, therefore, that the resolution passed 
on the 11 th Jiily, 1881, that the rate of taxation for that

X
pass a

)

should be five milis on the dollar, was not a by-law, and that for 
that year no taxes were imposed at all. In re Crojt, 17 U. C. 
Q. B. 269 ; Jn re Mottashead, 30 U. C. Q. B. 74; Reg. ex re/ 
Al/emaign v. Zoeger, 1 P. R. 219. There does not seem to be 
anything in c. 64 of the Consolidated Statutes prescribing the 
formalities under which by-laws were to be passed, but I should 
hesitate to hold, upou the evidence, that the resolution passed,, 
on the 2ild of August, 1880, that a rate of five milis on the dol
lar be .struck on the total of the assessment roll, could be 
sidered to be a by-law, but even if it could, it was passed as the 
evidence shews, before the roll for that year had been revised, 
and so did not comply witli the essential direction of the statute. 
Under these circumstances then, I think no taxes were legally 
imposed for either year.

con-

Then the sale took place in the month of March, 1882. But 
s. 53 of 44 Vic. c. 3, the enactment under which the sale 
made, provided that, “ when two years’ arrears of taxes are due

was
339»
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on any of the above lands,” the treasurer should proceed to 
advertise and sell such lands in the manner pointed out in the 
section, and under this it is clear that, before there could be a 
sale, taxes for two years must have been overdue and unpaid. 
By 45 Vic. c. 16, s. 5, this section was repealed and the section 
substituted provided that “whenever taxes or any portion thereof 
have been due for two years on any lands,” the lands might be 
sold, but the sale took place before this amendment was made.

I cannot see that there is any substantial difif iv 1 
the above section 340, on which the defendant relies, and Uk 
corresponding validating section of the Ontario Assessment Ad, 
section 155, which piovides that, “ whenever lands are sold for 
arrears of taxes and the treasurer has given a deed for the same, 
such deed shall be to all intents and purposes valid and binding, 
except against the Crown, if the same has not been questioned,” 
&c., and it is evident that the same principles of construction 
should be applied to our section as have been applied to the 
Ontario one. Now if, as I think, no taxes were legally imposed 
on this land for either of the two years, there were 110 arrears of 
taxes at the time of sale, and the decision of the Supreme Court 
in McKay v. Crysler, 3 S. C. R. 436, is conclusive that we must 
hold that the section will not vest the land in the purchaser, for 
all the judges then agreed that before the section 155 could be 
invoked there must have been some arreftrs of taxes at the time 
of sale. The appellant’s case had set up that the sale for taxes in 
question was invalid because five years’ arrears of taxes were not 
due when the sale took place ; but as the majority of the court 
held that the evidence was not sufficient to shew that the land 
had been properly assessed or that when sold there were any taxes 
in arrear, it was not necessary to decide whether, before the sec
tion applied, it would be necessary to shew that taxes had been 
allowed to remain in arrear and unpaid for the whole period at 
the expiration of which a sale of the lands was äuthorized. 
Strong, J., held that the section would apply when any taxes 
were in arrear at the date of sale, but Gwynne and Fournier, JJ., 
expressly held that some portion of the taxes had to be due and 
unpaid for the whole of the prescribed period before the section 
would operate, and I gather from the judgment of Henry, J., 
and from what he afterwards said in Church v. Fenton, 5 S.C.R. 
339, that he also was of this opinion. Gwynne, J., at p. 472,
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snys, “ 1 he fair and legitimate conclusion resulting from tlie
judgments of all the courts in 'Ontario.......................aceording
to my understanding of the reported deeisions is, that tliesection 
can only he constrned to remedy all irregnlafities and defects 
existing wlien the event, the happening of which the statute has 
made an essential condition preoedent to the creation of the 
power to sell, has occurred, namely, wlien some portion of the 
taxes imposed has been suffered to remain in arrear and unpaid 
for the prescribed period,” and this, he held, was the true con- 
slruction of the section. The case of Jones v. Cowdrn, 36 U.C. 
Q- b. 495, was relied 011 by Mr. Mulock, but in Fleming v. 
MeNab, 8 Ont. App. R., Burton, J.A., at p. 667, speaking of 
McKay v. Crysler, said, "I concur in the view taken of the 
statute by Mr. JusticeGwynne, and take this opportunity of 
ftrming his impression of what was actually intended to be decided 
by this court in Jones v. Cowden, when the fact that the taxes 
had been legally imposed and were in arrear for the prescribed 
period, was assumed by all parties, and that being so, that 
niere irregularities in the procedure were cured by the delay and 
the Act of Parliament. In the present case, it appears 
there never was a tax legally imposed, the non-payment of which 
wottld justify a sale ; in other words, there was 110 tax in arrear 
for three years, which would alone give rise to and authorize the 
exercise of the power to sell." See also, Austin v. Armstrong, 
28 U. C. C. P. 47 ; Kempt v. Parkyn, 28 U. C. O. P. 
Deverillv. Coe, 11 Ont. R. 222.

From the evidence It appears that in the. collector’s roll for 
both years, an amount is stated as chargeable against this land 
for road tax. It might possibly have been argued, although it 
was not, that under the enactments relating to the road tax or 
statute labor, this tax was legally chargeable against the land for 
1881, and that under s. 144 of 43 Vic. c. 3, the land would be 
liable to be spld for.its non-payment. But even if this 
as regards 1881, I find nothing that would tnake the road tax for 
1880 a charge against the land, and as, 011 the authorities I have 
referred to above, I would feel it incumbent 011 me to hold that 
the section will not apply ttnless there had been tivo .years’ 
of taxes at the time of sale, 1 need not decide if this tax for 1881 
was legally chargeable. It is not necessary either, that Mr. 
MartiiVs further objection that the land was not legally liable to
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be assessed and taxed at all until a fler the issue of the Crown 
patent in September, 1881, should be considered.

The defendant relies 011 s. 58 of 51 Vic. c. 101, which provides 
. that, all assessments heretofore made and rates heretofore struck 
by the municipalities are hereby confirmed and declared valid 
and binding upon all persons and corporations affected thereby. ’ ’ 
It is not easy to say what is the extern of such a provision, but if 
it is applicable to the present case at all, it must be construed 
strictly. The same principles of construction will have to be 
applied to it as have been applied to the above section 340 and 
other validating sections in Municipal Acts, namely, that it will 
only remedy and supply irregularities and defects in assessments 
and rates that were actually made and struck in substantial 
formi ty with the directions of the statutes, and cannot apply to 
cases when, in fact, no assessment was made or rate struck.

I think„therefore, it must be held that the sale of the lands 
for taxes and the deed given in pursuance of it were void, and 
that the section 340 has not operated 'to vest the land in the 
defendant as the assignee of the purchåser, and that the verdict 
entered for the defendant should be set aside and a verdict 
issued for the plaintiff. .

The plaintiff should also, 1 think, be allowed the costs of the 
application.

Dubuc, J., concurred.
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tliat, ‘

of the 
Ile/d,

ASHtiOWN v. THE MANITOBA FREE PRESS CO.

(In Appeai..)

Libel.—Affidavit or affirmation.—Authority of commissioner.— 
Tn/th of contents of affirmation.—P/eading. —Special 

damages.—Benefit of an Act.
Th50 Vic. (M.) c. 23, enacts that no person shall publish a newspaper until 

“ an affidavit or affirmation .... shall have been delivered to the pro- 
thonotary." .... The affidavit or affirmation was to set forth truly 
certain particulars, and power was given to a ny justice of the peace 
missioner to takq the affidavit or affirmation.

publi
or com- Th

:: allegt 
and t 
fourtl 
news]

not g

to thi 
diet f 
learnt 
which

Hcld,. That an affirmation 
entitled

was sufficient altheugh made by a person not 
to substitute an affirmation for an affidavit:

Sitch an affirmation was made by the managing director of a company. In 
the absence of evidence as to lus duties,
Ileld, 'l'hat the affirmation was sufficient.

The affirmation was entitled, “ In the matter of The Manitoba Daily Free 
Press (a daily newspaper) and of chapter 23 of the statutes of Manitoba passed
in the fiftieth Victoria;;” commenced, “ I, W. F. L., of---------, journalist.
<lo solemnly declare and affirm and concluded, “ and I make this solemn 
declaration, conscientiously lielieving the same to be true, and by virtue of 
‘ The Act respecting Extra Judicial Oaths.’ ” The commissioner’s certificate 
was as follows:—“ Solemnly declared and affirmed before me at the City of 
Winnipeg, in the County of Selkirk, this 19U1 day of December, A.D. 1887, 
John B. McKilligan, a commissioner, &c.”

The authority of tlte commissioner to take the affirmation was derived, not 
from the Act respecting Extra Judicial Oaths, but from the Act above quoted 
or 49 Vic. (M.) c. 23.
Held, That the affirmation was, nevertheless, valid.

There was no proof that the person before whom the affirmation was taken 
was a commissioner.

Held, That the onus of proof was on the person nsserting the lack ol auth-

There was no proof of the truth of the affirmation.
Held, That such proof was unnecessary.

The Äct 50 Vic. (M.) c. 22, provided that, “ Except in cases where special 
damages are claimed, the plaintiff in all actions for libel in newspapers shall 
be required to prove either aetual malice or culpable negligence in the public- 
ation of the libel complained of.” And the Act 50 Vic. (M.) c. 23, provided
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tliat, “ No person .... who has .... not complied wilh the 
provisions of Ihis Act slinli bejentitled to Ute lienelil of any of tlic provisions 
of the ” other Act.
IM,/> "• That il was n°t necessary tu plead compliance witli chapter 23 in 

order, upon the trial, to djjtain tlic benelit of chapte 
2. That “

!
cases wliere special., damages are claimed,” means itot merely 

claimed in the declaration, hut alsu by evidence. at the trial.
3. Allegations of loss of businéss are allegations of general damages 

only. Where special damages are claimed the names of the 
ers wliose businéss has been lhst must be set out. ■eustom-

This was an action for libel brought by the plaintiff, a merchant, 
against the defendants, an incorporated company engaged in 
publishing a newspaper.

The first and secoiid counts in the declaration set ont the
alleged libel as published in tlie Manitoba Weekly Free Press, 
and the Manitoba Daily Free Press, respectively. The third and 
fourth counts alieged the puhlication of the same libel, in the same 
newspapers, respectively, in relation to jhe plaintiff and his bus- 
iness as a merchant. Three pleas were pleaded by the defendants, 
not guilty, denial of the plaintiff carrying on businéss and justi- ' 
fication. ihe case was tried hy a special jury, to whum the 
learned judge left five questions, two of wliich they answered, as 
to three they could not agree, and they fouitd a imanimous 
diet for the plaintiff, with $500 damages. For that amount the 
learned judge enter^d a verdict in the plainltiff’s favor, against 
which the defendants rnoved upon several groimds.

■

T

I
//. M. Howell, Q. C., and T. D. Cujnbttlaritl., for defendants, 

As to special damages. None are claimed by the declaration, 
nor were any proved. As to “actual malice,” the only 
where that can come up is where the communication is privileged; 
if malice is proved, then the privilege is taken away, and the 
ordinary law of libel remains. Clarkt v. Mo/yneiix, 3 Q,.#, D. 
237. Malice is not what is called malice in law, hut wliat is 
popularly called malice. The answer to the 5th question dis- 
posed of the question of malice in the defendant’s favor. As to 
culpable negligence ; there was none if the editor pf the paper 
aetually and bona believed the faets alleged. As to hearsay evi
dence being relied on ; Lister v. Perryman, L. R. 4 H. I.. 521. 
If from information received innocence or guilt may lie inferred 
a person may infer guilt. Spill v. Maule, I.. R. 4 Ex, 233. A

!
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reply to the alleged libel was published in a rival newspaper, the 
Sun, and that reply was reprinted in the defendanVs paper, the 
Free Press. This was

of th« 

the bi

25I-

412 ; 
Q. B. 
v. W. 
La tig, 
v. Mi 
441. 
v. Co 
33 U. 

* on Lt 
not e 
respe<

evidence of no malice on part of defend- 
ants. (jtlptn v. Fowler, 9 Ex. 615. The artide in itself is not 
evidence oi . malice, and the onus is on the plaintiff of proving 
malice entirely. Caulfield v. Wfutworth, 16 W. R. 936. There 

evidence of malice given, so a nonsuit should have been 
entered. As to mere exaggeration. C/arke v. Molyneux. The 
1 he jtidge did not in any way decide the question whether the 
communication was privileged or not. Plaintiff# must prove 
actual malice if the judge Jiolds the publication is privileged. 
Kelly v. Sherloek, I,. K. 1 Q. II. 690. The damages given by 
the jury, $500, are excessive. There was no evidence of any 
actual damagé suffered by the plaintiff. There was 110 pretence 
that the publication did any damage at all to the plaintiff. The 
judgfe should have entered a verdict for defendants, because the 

the plaintiff to prove malice, and he did not prove

was no

onus was on
any. Special damages must be claimed in the declaration, 
to admit evidence, and particulars must be given in the declara
tion. Loss of reputation cannot be given as special damage. 
Odgers on Libel, 302, 303 ; Palmer v. Solmes, 45 U. C. Q. B. 
15. There was no evidence given at the trial, of special damage 
A Corporation cannot be guilty of actual malice. It is- not 
question of whether a Corporation can be guilty of iroplied 
malice, but of actual malice. Abrath v. N. E^Ry. Co., 11 App. 
Cas. 253 ; Wilson v. Winnifeg, 4 Man. R. 193 ; Edwards v. 
Midland Ry. Co., 6 Q. B. D. 287 ; Carmichael v. Waterford 
Ry. Co., 13 Ir. L. R. 313 ; Henderson v. Midland Ry. Co., 24 
L. T. N. S. 881.

Ta
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tled t>

Sec
J. S. Ewart, Q. C., and IV. H. Culvcr, Q. C., for plaintiff. 

The conduct of a case rnay show malice, as pleading justification, 
then not withdrawing that plea, and giving no evidence except 
by insinuation. Actual malice may be proved from the article 
itself, taken with indirect motive, or a direct one. The statutes 
50 Vic. c. 22 and c. 23 are not pleaded ; they are not of general 
application, only apply to suclr newspapers as propose to take 
advantage of them, therefore they must be pleaded. 
defendant's case is reached, plaintiff does not know whether 
advantage will be taken of the statute unless pleaded. Too late 
then for plaintiff to prove actual malice. If he can give evidence
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of that in reply, defendant cannot meet the case, no chance of 
doing so. If the question is whether a newspaper is entitled to 
the benefit of-an Act, then the pleadings must be looked at to 
see if an issue on that point is raised. As to claim for special 
damagcs. Bullen år Leake, 306 ; Evans v. Harries, 1 H. & N. 
251. Malice may be inferred from the artide itself. It may be 
proved by extrinsic or intrinsic evidence. Odger on Libel, 201, 
412; Roscoe Nisi Prius Evidence, 7923 Pr/ted 
Q. B. D. 53 ; Phillips v. Martin, 15 App. Cas. 192 ; Cauljield 
v. Whitworth, 16 W. R. 937; Spill v. Maule, L. R. 4 Ex. 233; 
Laughton v. Bishop of Sodor år Man, L. R. 4 P.C. 495; CW« 
v. McKay, 17 Ont. R. 212 ; Partiell v. Walter, 24 Q. B. IX 
441. As to Corporation be ing guilty of actual malice. McLay 
v. Corporation of Bruce, 14 Ont. R. 398 ; Tench v. 6\ IE /?., 
33 U. C. Q. B. 8 j Merrill on Newspaper Libel, 51, 142; Odger 

fc on Libel, 316; Addison on Torts, 6th ed. 120. The Act was 
not complied with,. theT affirmation being informal in various 
respects.
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Tavlor, C.J., delivered the judgment of the court. (a)

The first question to be determined is, Are the defendants 
with in the protection of 50 Vic. c. 22, the Act respecting the 
huv of libel? The answer to that depends on whether they have 
or have not, compliéd with the provisions of 50 Vic. c. 23. 
From the language of botli Acts there can be no doubt that a 
Corporation complying with the provisions of chapter 23 is enti
tled to the benefit of chapter 22.

Section 1 of chapter 23, provides that, “ No person shall print 
or publish .... any newspaper . 
affidavit or affirmation made and signed as hereinafter 
mentioned, containing the matters hereinafter mcntioned, 
shall have been delivered to the prothonotary of the Court of 
Queen’s Bench, or the deputy clerk of the Crown ånd pleas for 
the district in which such newspaper .... is printed or 
published.” A document purporting to have been delivered 
under that section has been produced from* the proper office, but 
the question is, whether it is such an affidavit or affirmation as is
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meant in the Act. No objection seems raised to it as not con- 
taining the particulars required by the Act.

of p

It is not an affidavit. There is some evidence given by the 
deponént that he was sworn before the commissioner whose name 
is subscribed to it, though even as to that he says, “ I am not 
positive,” but it does not purport on the face of it to be a state- 
ment' made on oath, and it has no jurat, Shaw v. St. Lawrence 
lus. Co., 11 U. C. Q. B. 73.

pref
accc
49 I

ther
affid

i be Act requires an affidavit or affirmation, these are the terms 
used throughout. Is the document an affirmation ? The term 
in the Act must mean something more than a mere statement or 
declaration, such as is required by C011. Stat. c. 17, s. 1, for the 
registration ofa co-partnership. Section 5, vvhich says, “Évery 
such affidavit or affirmation . 
any justice of the peace or commissioner for tak ing affidavits to 
be u&ed in the Court. of QueeiVs Bench,” shows that wliat is 
meant is vvhat is generally known as a “solemn affirmation,” 
sol em n declaration without oath, the being allowed to make 
which was a t first confined to Quakers and Moravians, but after- 
wards extended to all persons objecting to take an oath, 9 Geo. 
4, c. 32, s. 1 ; 3 & 4 Wm. 4, c. 49 ; 17 & 18 Vic. c. 125, s. 20. 
Is the Act then, to be construed as mean ing an affirmation in the 
case of a person entitled by law to affirm, or is the mean ing 
wider, leavin^ the deponent in any case the option of making 
sol em n affirmation instead of an affidavit, 
not be a person entitled under 17 & 18 Vic. c. 125, s, 20, to 
insist on his right to do so. In many Acts the expressiom*‘affirm
ation,” has coupled with it limiting words.

In Con, Stat. c. 35, s. 1, the court is given power to appoint 
commissioners to take and receive affidavits, and “ affirmations 
in cases in which by law an affirmation is allowed.” So R. S 
C. c.

C.Q
v. L
Her

may be taken before
T

A

in tl
though he may

requ 
or fi 
affin

T

112, s. 3, says, “All persons allowed by law to affirm 
instead of making oath in civil 
receiged to take an affirmation,” &c. In R. S. C. c. 140, s. 6, 
the language used is, “ affirmation in 
of the Province wherein such exämination is taken, affirmation 
is allowed instead of oath,” and numerous other instances could 
be given. Here there are no

. shall becases & W

sugg

in wbich by the lawcases

such limiting words annexed, and 
that being so, 1 do not think the right to make an .affirjjiati 

- was intended to be confined, or should be confined, to the dass
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of persons who refuse or are unwilling from alleged consdentious 
motives to be sworn, and in whose case the affirmation must be 
prefaced with a solemn declaration that the taking of an oatli is 
according to their religions belief, unjawful. Re tfrince Henry,
49 L. J. Prob. 67, a case in wliich an affirmation not prefaced by 
such a declaration, was.rejected, was a proceeding in court, and 
there are authorities showing that the courts will not serutini/.e 
affidavits required by statutes, with the same strictness as those to 
be used on a proceeding in court. De Forest v. Runneil, 15 U. 
C.Q.B. 370; Mann v. Western Ass. Co., 17 U.C.Q.B, 190; Moyer* 
v. Davidson, 7 U. C. C. P. 521 ; Mowat v. Clement, 3 Man. 585.
Here the object of the statute has been answered, the spiril of it 
hascertainly been complied with, and there is/no suggestion of 
fraud. /

The affirmation was properly made by Mr. Luxton. Me is the 
managing director of the company, and so the person by whont 
it would naturally be made.

A commissioner had power tv take the affirmation. Me did so 
not by virtue of a commission under C011. Stat. c. 35, s. 1, which 
speaksof affirmations in cases in which by law an affirmation is 
allowed, for commissioners appointed under that scction, ur 
under 48 Vic. c. 15,5. 64, are only to take affidavits or affirma
tions “ in or concerning any cause, matter or thing depending 
in the Court of Queeivs Bench or in the county courts.'' The * 
authority of a commissioner to take an affidavit or affirmation 
required by 50 Vic. c. 23, is derived from section 5 of the Act, 
or from 49 Vic. c. 23, s. 2. In the latter Act*lso the word 
affirmation is used without any restricfive woti^s funowing it.
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The objection that ^e person before whom the affirmation 
was taken was nöt shown to be a commissioner cannot prevuil. 
In answer to this it was argued that the court will take judw ial 
notice of its own commissioners. In Frost v. Haywnrd, 10 M. 
& W. 673,'on an objection being taken that the person before 

whom an affidavit had been sworn signed the jurat as a master 
extraordinary of the Court qf Chancery, and not as a commis
sioner in the Court of Exchequer, Lord Abinger m answer to a 
suggestion that the cour^t would refer to the list of its ovyn 
missioners, said, “ VVe cannot take judicial notice of the names 
of our officers.” But in Burdekin v. Potter, 9 M. <k W. 13, 
a similar objection being taken, the same learned jndge said the
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court vvould do just what counsel in Frost v. Hayward suggested 
should be done. In my opinion, where the objection taken here 
is taken, the ontis should be 011 the party taking it 
v. Johnson, 4 Dowl. 324, the objection was supported by an affi- 
davit verifying a letter from the commissioner before whom an 
affidavit had been sworn in Ireland. in which he ad mitted that 
lie was not a commissioner for the English courts. And in 
Cheney v. Courtois, 13 C. II. N..S. 639, Erle, C.J., dealing with 
suc h an objection, said, “ un less it were shown to my satisfaction 
that the person before whom the afficlavit was sworn had no power 
to administer an oath, I should feel bound to presume omnia rite 
esse a c ta."

I hat the affirmation contains a clause that the deponent made 
it, “ by virtue of the Act respecting Extra judicial Oaths,” 
should not, in my opinion, invalidate it, when it is in otlier 
V^spe^ts such an affirmation as satisfies the requirements of the

I do not t\ink it was incumbent on the defendants to prove
The Act

does not- requi^e a party claiming the benefit of it to do so. The 
defendants havAnroved that they filed 
the necessary information, to prove the statements nntrue 
to deprive t hem of the benefit of it would properly rest on the 
plaintiff.

I cannot see that it was necessary for the defendants to plead 
I here is on the record, a plea of not guilty under 

which the defendants could raise the defence of privileged 
munication, Lillie v. Price, 5 A. & E. 645, and if so, they should 
surely be at 1 i ber ty to show under the 
the protection of priyilege, thdugli not by the occasion or under 
the circumstances in which they published the alleged libel, yet 
by thys having complied with the provisions of a statute 
t hem protection.

The 11 th section of 50 Vic. c. 22, provides that, “ Exéept in 
where special damagés are claimed the plaintiff in allitions 

for libel in newspapers shall be required to prove either'actual 
malice or culpable negligence in the publication of the libel 
complained of.” That must mean not merely claim special 
dainages by the declaration, but also by evidence at the trial. 
To hold ötherwise would be to holcl that a plaintiff by inserting
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in hisdeclaration a claim for special damages, however unfounded 
or incapable of proof, would relieve himself from having to prove 
either actual malice or culpabte negligence.

But I do not think that tlie plaintiff has here claiined special 
damages even by his declaration. Any pretence of such a claim 
can be only under the third and fourtli counts. These begin by 
alleging that the plaintiff carried on the business of a hardware 
nterchant and that the defendants falsely and maliciously printed 
and published of the plaintiff in relation to himself and to his 
said business and the carrying on and conducting thereof by him 
the words.following, setting ont the alleged libel. The counts 
then conclude, whereby the plaintiff has been and is greatly 
injured in his credit and reputation, and also has been greatly 
injured in his credit and reputation as a hardware merchant and 
in his said business and has experienced and sustained sensible 
and material diminution and loss in the custom and profits of his 
said trade and business by divers persons whose names are to the 
plaintiff unknown, having in consequence of the committing of 
the said grievances by the defendants, avoided the plaintifTs said ' 
shops, stores and warehouses, and abstained from being customers 
of the plaintiff, as such merchant as aforesaid, as they otherwise 

« would have been but for the committing of the said grievances 
* by the defendants. This, it seems to mé, is only an allegation 

of general damages having been sustained.

The plaintiff relies on Evans v. Harries, i H. & N. 251, in 
support of his declaration as.a claim of special damages. There 
the declaration as given in that report was the same as in the 
present case. The plaintiff wlien examined as a witness at the 
trial, was asked whether he had found any difference in the pro
fits of his business since the uttering of the slander. to which, 
after an objection to the question.had been overruled, he replied 
“ that his business was less, and that many customers had ceased 
tocometohishouse." The jury rendered a verdict of ^15 for the 
slander and £$ for the loss of business. This was moved against 
one ground being, that the evidence of the loss of business was 
improperly received. The judgment is reported, “The rule 
must be discharged,” that is all. During the argument, it is true, v 
Martin, B., said, how is a public house keeper whose only 
tomers are persons passing by, to show a damage resulting from 
the slander unless he is allowed to give general evidence of a loss
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of custom ? And Pollock, C.B., said, “ Here there was evid- 
ence of a. loss of custom, and no other reason could be assigned 
for itjbut the slander.” Slti >

Butin Bullen år3 Ledke, 306, after say- * 
ing, tbat if the plaintiff fails in proving the special damage alleged * 
he may still resort to and recover his general damages, there is 
added, “ Thtis in an action for defamation, the plaintiff was held 
entitled to prove and recover for a general loss of trade, though 
-the dedaration also alleged a loss of particular customers which 

he failed to prove,” Evans v. Harries, being cited as the case in 
, which he did so. The dedaration in that case As given in 26 

B. J. Ex. 31, did se,t out the names of persons whose custom the 
plaintiff alleged he had lost.

in
ne

' dt
- co

pa

th

ag
its

No doubt in Riding v. Smith, 1 Ex. D. 91,. Kelly, C.B., 
Pollock, B., and Huddleston, B., held, that special damage might 
he proved by general evidence of the fall ing off of the plaintiff’s 
busine*, without showing who the persons were wlio had ceased 
to deal with him ; or that they were the persons to whom the 

I11 the dedaration persons who had 
ceased to deal with the plaintiff were natned. In the more recent 

of Clarkc v. 38 L. T. N. S. 354, it was held by the.
Divisional Courf that these cases of Evans v. Harriet and Riding ’ 
v. Smith, have not varied the old rules .of pleading as to special 
damages. Now, as I understand, where special damages 
claimed in consequence of the loss of custom or Business, the 
names of the customers whose Business had been lost, were required 

to he set out. The forms of counts given, 2 Chitty on Pléading, 
543» 548, and Bullen år* Leake, 308, give names.
Libel, it is said, p. 302, “ to allege generally that in consequence 

• of the defendant’s words the plaintiff had lost a large sum of 
money, or that his practice or Business has declined is not a suffi- 
ciently precise allegation of special damage. The names of the 
persons who have ceased to employ the plaintiff, or who would 
have commenced to dealwith him, had nöt the defendant dis- 
suaded them must be set out In the statement of claim, or on the 
particulars; and they must themselves be called as witnesses at 
the trial to State their reason for not dealing with the plaintiff.” 
And again, “ Loss of custom is speciaj damage, and must be 
specificälly alleged, and the customers names stated on the 
record.”
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d- The defendants are within the protection of the statute. 

Special damages are neither claimed nor proved. Then it was 
incumbent upon the plaintiff to prove actual malice or culpable 
negligence. The second question left to the jury was, “ Was the 
defendant guilty of actual malice in the publication of the artide 

* complained of?" And thethird, “ Was the defendant guilty of cul
pable negligence in i ts publication ?” To bot Ii these they 
wered, that they eould not agree. To the fourth question, “ Was 
the artide complained of merely a fair and reasonable defence 
against attacks.previously made upon the defendant 
its publications by the publishers of the Sun newspaper?” They 
answered “no.” To the last question, “ Did Mr. Luxtoii when 
the publications were made, bona fide believe t hem to be true ih 
fact ? If it is not proved to your satisfaction that he did not so 
believe, answer the question in the affirmative,” they answered, 
“ Luxton did believe tliem true in fact.”

It was claimed that if the answer to this last question is also an 
to the second, then the verdict should have been entered 

for the defendants. I do not see how, the jury having disagreed 
on the question whether there was actual malice, the answer given 
to the last question can be taken as equivalent to a finding that 
there was not actual malice. It is the more difficult to hold that 
when the jury have found on the whole case a tmanimous verdict 
of $500 in favor of the plaintiff.

' The proper conclusion, as it seems to me, to draw from the 
answers is, that the jury disagreed. They certainly have done so 
on the two main questions submitted to them.

There should, therefore, be a new trial.
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i
REGINA v. STARKEY.

Certiorari. — County Judge or Magi stråtes.— Amendment of, 
Notice.

:
!

», having been convicted before magistrates, took proceedings tö appeal to
rthe County Judge and procured tlie papers to be sent to his clerk. Afterxvards 
and before any proceeding by the judge he bad the papers returned to the 

victing jiystices. Upon notice to the justices of an application for a certiorari 
fo be flireotea to them he now moved for the writ.
Held, i. That the return of tlie papers to the justices was irregular and that 

the certiorari sliould go to the c >unty judge, he being the legal 
lodian of the papers sent to him for the purpose of the appeal.

'i. liiat the notice for 
... * justices could not be amended.

It was thfen contended that the statute 13 Geo. 11, c 18, s. 5, entitles the 
convicting justices only to the six days notice, and that the county court judge 
was not cntitled to any notice of motion for the writ and that the notice to the 
justices might be treated as a nullity and the order now made for tlie writ to 
go directed to the county court judge. But:

That although the justices only may be entitled to the statutory notice, 
yet, where the records of the conviction have passed into the custody of 
another officer not entitled to notice the justices ought lo have notice 
of tlje motion for the writ proposed to be directed to sucli officer, 
and that a new motion must be made for certiorari to the county judge 
and notice thereof given to the justices. Present application dismissed 
without costs.

t

I

t
•''V?,

Ia certiorari to be directed to the qonvicting

(
t

Held.

t

t

It is not necessary that the affidavits by which objections are raised should 
be sworn and filed before service of the notice on the magistrates. The notice 
must show who the party moving is.

The practice of arguing the validity of the conviction upon the application 
for the certiorari does not apply, except vvhen the parties consent.

1

t

The pendency of an appeal to the county judge does not interfere with 
unless at all events, the question of jurisdiction is not raised uponcertiorari:

the appeal.
t

This was an application for a writ of certiorari. The applicant 
had been convicted before magistrates of an oflfence under “ The 
Liquor License Act 1889,” 52 Vic. (Man.) c. 15, subsequently 
he commenced an appeal to the judge of the county court and 
procured the papers to be sent to the clerk of that court for such

t:
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purpose. Before any action had been taken by the county judge, 
the applicant procured the papers to be returned to the magistrates. 
The applicant then served on the magistrates notice of an ap- 
plication for a certiorari directed to them.
' Kh-lam, ].—In Kex v. The Inhabitants of W%rminster, i 

Str. 470, the chairman of the sessions had returned an order of 
two justices on certiontri, and öbjection ivas made t hat the 
certiorari should have been directed to the justices who had 
made the order and not to the sessions, as it did not appear 
that any act had been done~at the sessions eitlier to confirm or 
reverse the order. Ihe Court held the order well returned by 
the sessions, Eyre, J., saying that it had been so determined 
already, for the justices 
they rnake to the sessions.

In The Queen v. Casioell, 33 U. C. Q. B. 303, a conviction 
had been made within twelve days of the next succeeding sessions, 
and a notice of appeal liad been given for the next sessions, 
when, by the statute, it should have been for the second sessions 
following the conviction. The sessions had refused to entertain 
the appeal. A certiorari had issued to the convicting justice 
and to the chairman of sessions to return the conviction. It 

eturned by the chairman. On motion to quash the certiorari 
as issued without the statutory notice to the justices present at 
the sessions when the appeal was refused, it was held that such 
notice was unnecessary as the appeal was a void proceeding and 
the sessions in refusing to entertain it had made no order 
affirming the conviction; but that the conviction was properly 
returned by the chairman of the sessions, the convicting justice 
having properly returned it to the sessipns, ...

Here, apparently the conviction and proceedings were properly 
transmitted by the convicting justices to the clerk of the county 
court under 52 Vic. c. 15 s. 126, subséc. b. Apparently, also, 
nothing has been done by the judge of the county court under 
the notice of appeal. I agree with the decision in Regina v. 
Smith, 35 U. C. Q. B. 518, as to the power of amendment being 
taken from the convicting justices after the return to the sessions. 
It is supported by the remarks in G inte’s Crown Practice, Vol. 1 
p. 221.

In my opinion, then, the conviction and other proceedings 
passed wholly out of the custody or power of the convicting
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justices upon their transmission togthe clerk of the county court 
and the papers were improperly sent back to them by the clerk. 
Tliey now form records of the appellate court and cannot properly 
be reiurned under writ of cerliorari by the convicting magistrates, 
notwithstanding their temporary possession of them. They 
shotild be retransmitted at once to the clerk of the county court.

Any cerliorari to return them should, therefore, be directed 
to the judge of the county court. But I do not think that it 
follows that there should be the statutory notice given to him, or 
that the notice to the convicting justices should be dispensed 
with. It appears to me tbat until, at least, some order has been 
made by the judge, there should be notice to the justices. This 
would seem the necessary corollary of the decision in The 
Queen v. Caswell, for under the circumstances of that case it 
could not be said that no justice should receive notice.

1 should doubt very much if the county court judge 
wilhin the Act 13 Geo. 2 c. 18 s. 5, so that notice should be 
given to him. But it appears to me that the onus was on the 
applicant to show that some order had been made by the judge 
in respect of the appeal which would dispense with the necessity 
of notice to the convicting justices, even if in the event of his 
having made an order such notice could be dispensed with. 
Now the notice in the present instance is a notice that application 
would be made for a cerliorari directed to the convicting justices, 
which I cannot grant. It will not avail to support a motion 
for a cerliorari directed to the judge of which motion the 
victing justices should still, in my opinion, have notice under the 
circumstances here shown. There does not appear to be any 
power to amend the notice. I must, therefore, refuse the motion ; 
but, under the circumstances, without costs.

New notices having been given, the application was renewed.

W. R. Mulock, Q.C., for the justices, took the objection 
that the motion could not be heard. It was returnable the 
previous day Thursday, which was Arbor tiay, and being a 
statutory holiday, was a liies non, a judge had no jurisdiction to ■ 
si t on that day and adjourn the motion. Morrison v. Manley,
1 Dowl. N. S. fyj; Kenworthy v. Peppiat, 4 B. & Aid. 288.

Tavlor. C. J.—In my opinion I may hear the motion to-day 
as a judge in chambers may sit to-day, yesterday being a holiday.
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Mulock, Q.C., then objected to the motion being heard as 
there was 110 affidavit filed ; there was no verification of the cpn- 
viction.

R. Cassidy, for applicant. A notice of the intention to move 
must be served, similar to a notice of action. The magistrates 

in the possession of the originals, A notice of the grounds 
on which the motion is to be made was given. That course not 
necessary in England. Paley on Convictions, 437,

Tavlor, C.J.—It is not, in my opinion, necessary 
that the affidavit by which objections to a conviction 
are raised, should be sworn and ftled before service 
of the notice on the convicting magistrate. The notice 
which must by statute be served gives the magistrate 110 
information as to the grounds on which the conviction is objected 
to, so that he is not entitled to such information before the 
motion for a certiorari is made. But it must show who the party 
moving is, so that the magistrate may be in a position to object, 
if nced be, that he is not an interested party. In the present 
case the notice set out the grounds of objection in detail.

The practice has grown up here, of arguing the whole 
question of the conviction and its sufficiency on the motion for 
the certiorari, but that can be done only if the magistrate appears 
on the notice. If he does not, then the court can only grant 
the rule for the certiorari. If the magistrate appearing objects 
that not having seen any affidavit or had notice of the grounds 
of objection he is unprepared to argue the question, that would 
be a sufficient reason for granting him an enlargernent, but noth- 
ing more.

The conviction is, I think sufficiently verifie^ The conviction 
is part of the record at the hearing before the magistrate. It is 
true the formal conviction may be drawn up afterwards, but 
where, as herei, there is no minute of conviction, it must be 
assumed that the formal conviction was drawn up at that time. 
Un less it was so then there has been no conviction at all.

The matter was then argued upon the merits.
IV. JR. Mulock, Q. C., for the justices. 

county coutt should have been seryed, he is the sole custodian 
and there can be no certiorari without notice to him, 52 Vic. c. 9 
s. 32 “Clerk” is persona designata, it differs from the clerk ot
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the Peace in Ontario. Reg. v. Clennan, 8 Pr. R. 418. There is 
110 one who
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can certify to the proceedings. In Re Sheffield 
tVii/erWorks Ad. Collis' claim, L. R. 1 Ex. 54; Re Owen and 
London år JV. IV. R., L. R. 3 Q B. 54; Re Tennant v. Mayor 
of Belfast. 11 Ir. L. R. 290; In Re Queen City Ref ning Co., 
10 Pr. R. 415; Rex v. Fylingdales, 7 B. & C. 438. The 
viction is not in the hands of the magistrates. There is no 
power m the statute for the abandonirfent of the appeal. On the 
appeal, the right to certiorari tvas taken away. Summary Con- 
victions Act, s. 84.

con-

R. Cassidy, for applicant. Before the statute of 13 Geo. II. 
c. 18, s. 5, no notice was required. In England a certiorari 
issues to a number of persons. Queen v. Caswcll, 33 U.C.Q.B. 
305. The appeal can be abandoned at any time. The want of 
jurisdiction is alleged so the writ of certiorari is not taken away. 
Gudfs Crown Practice, 201. Though the appeal may be 
dismissed, the applicag^can still have a writ of certiorari for 
want of jurisdiction.

{and June, 1890.)
Tavlor, C.J.—The applicant is entitled to a writ 

of c et tior ari addressed to the judge of the county 
That he iscourt of Carmän. so was held by my 

Brother Killam when this matter was formerly before him. 
He t hen said, that when the notice of appeal was given, the 
depositions and papers were properly transmitted by the justices 
to the clerk of the county court of Carman. I do not wish to 
he considered as expressing dissent from that statement, hut it is 
worthy of notice, that if the appeal is to he heard, not as a pro- 
ceeding in the county court, hut by the judge of that 
persona designa/a, then clause (b) of sec. 726, which directs the 
transmission of the papers does not necessarily require thern to 
be sent to the clerk of the county court. It directs them to be 
sent “ to the clerk of the court before which the appeal is to be 

I have no doubt they were properly sent to him, hut it 
would be to him as clerk for the judge, so they are under the 
control of the latter.
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lt is not necessary for the applicant to show what has heen 
done in the matter of the appeal. Even if an appeal is now 
pending andbeing proceeded with, his right to a writ of certiorari
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is not thereby affected. At all events it is not so unless the ques- 
tion of jurisdiction is the one raised on the appeal. It could 
not be so on an appeal under sections 126 and 127. In Reg. v. 
Allan, 4 B. & S. 915, an appeal was actually pending in the 
Court of Common Pleas, yet the Court of Queen’s Bench made 
absolute a rule for a writ of certiorari. When the pendency of 
the appeal was urged as a reason why no writ should issue, 
Cockburn, C.J., said, “ Unless we can see that the case before 
the Common Pleas involves this question whether the justices had 
jurisdiction, we ought not to withhold the certiorari!"

d
i

In The Queen v. Caswell, 33 U. C. Q. B. 303, the writ 
addressed to the chairman of the Quarter Sessiöns and the 
victing justices. Here it may go to the justices as well as the judge 
of the county court if the applicant desires it, though it

i

f seems
that addressing it to the county judge is all that is

necessary.;

K

RE THE SASKATCHEWAN COAL MINING CO. i
Wtnding up.—Allowance to liquidator.—Reference to Master.

The court has no power tö refer to the master, the consideration of the 
amount to be allowed to the liquidator.

The scale of remuneration of liquidators fixed in England will be followed 
here, not as absolutely binding, but as a guide.

Amount of remuneration under certain circumstances discussed.

IV. R. Mulock, Q. C., for the liquidator. '

(3/st July, i8go.)

Killam, J.—This is an application by the liquidator pf the 
Company to have his accounts passed, and his remuneration fixed, 
and t hen to be allowed to resign. He has realized from the 
assets of the Company all that can be obtained except by pro- 
ceeding against the contributories and it is said that any pro-
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ceedings for that purpose would be very expensive and wopld be 
likely to lead to protracted litigation. The original motion 

N capie before the Chief Justice, and he made an order referring it 
to the master to take the accounts, and tax the costs, and fix the 
remuneration of the liquidator. Upon this reference the master 
made a report and the motion then came before me to be dis- 
posed of, the liquidator seeking to have the report treated as 
binding and an order made upon that basis. 1 was ättended by 
counsel for only one creditor who made no objection to what 
the liquidator sought. However, as I wäs of opinion that vvhen 
the order of reference was made (which was before the Act 52 
Vic. c. 32, D.) there was no power in the court or a jtidge lo 
delegate to the master the consideration of the matters referred,
I declined to treat the report as binding and intimated that I fell 
bound to consider the matters de novo. Counsel for the liquidator 
then’ asked me to receive further evidence upon the qtiestion of 
the remuneration of the liquidator. For this purpose the motion 
stood from time to time, and the evidence was only lately given.
No interest has been shown by any of the creditors in the matter 
and I was ättended only once by counsel for the creditor refer
red to, who made no objection to the request of the liquidator.

I am convinced that the liquidator has discharged his duty 
with zeal, fidelity and discretion, and that he has succeeded in 
doing for the estate the best that could^ have been done. 
result, however, has been very disappointing and only a small 
amount is available for division among the creditors.

After careful consideration and upon consultation with my 
brother judges, I am of opinion that there is no reason why 
higher rates of remuneration should be given to liquidalors in 
this country than are allowed in England. There the court has 
adoptcd a scale of rates varying according to the time actually „ 
occupied in the work of liquidation and the amount realized for 
division among unsecured creditors. It is to be observed that 
even in England the scale is not a hard and fast one, but it is 
used merely as a guide. In Re Mysore Reefs Gold Mining Co.,
34 Ch. D. 14.

Until some other system shall be adopted, I shall use it, in 
general, to guide me upon any such applications as may be 
brought before me. I shall not, however, feel absolutely bound

in it.
By th; 
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by it, or bound, even, to allow the lowest rate of remuneration 
in it.

By that scale there is allowed to a liquidator £1 per day of 
eiglit hours, where the assets divis»ble among the unsecured 
creditors do not amount to ^500. 
availablé for such division, falls much short of that sum. Upon 
the statement of the liquidator, it is extremely improbable that 
any more will be realized for that purpose. I think that he 
shpuld be dealt with upon that basis.

The master allowed to the liquidator $1 per hour for the time 
for which he was actually en gaged in the work of, or arising out 
of the liquidation, with an extra amount of $100 for making out 
his report, and for in terest upon moneys advanced by the liqui
dator in the ex pen ses of winding up before he realized from the 
assets of the Company. The latter allowance was a liberal 
considering that the principal purpose for which the extended 
report is really tiseful is to show clearly how the liquidator has 
discharged his duty, and how so much of his time was occupied. 
Any remuneration based upon a fair rate of commission upon 
the proceeds of the Company's property would, evidently, be 
wholly inadequate in this instance, while at the same time it is 
desirable that liquidators should have held out to them an indtice- 
ment to realize as much as possible ftom the assets of the Com
pany. I can find no cirCumstance warranting me in going 
beyond the lowest rate allowed in England, except that of the 
advance of moneys, for which, with the report, I will 
allowance named by the master. • *"

' I allow $5 for each 8 hours of time occupied, making $725, 
to which I add $100 as mentioned, and I fix the remuneration at 
$825.

There will be an order allowing the accounts and costs of the 
liquidator as found by the master, and the sum of $825 for 
remuneration and for payment into court of the balance in his 
hands, which, after deducting amount already paid in, should be 
$425. Upon payment of which the resignation of the liquidator 
should be allowed, and the questions of the appointment ot 
another liquidator and of the distribution of the amount in court 
will stand to abide further order.
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EDEN v. EDEN.

Costs.—Answer instead of demurrer.

A bill prayed foreclosure and ejectment. The answer altack ed the mort 
gage and claimed title in defendants. At the hearing defendants submitted 
to foreclosure, but contended tliat ejectment ought not, upon the frame of the 
bill, to be decreed and plaintiff did not press for it.
Held, That the plaintiff should have the costs of a simple foreclosure merely.

If a defendant answers when he might have demurred and the case goes tcA 

a hearing no costs will be given to either party.

H. M. Howell, Q. C., for plaintiff.
XJ. S. Ewart, Q. C., and G. A. Ellioit, for defendants Roe and 

Jackson. , \ '
(2nd August, i8go.)

Tavlor, C.J.—The bill is to foreclose a mortgage from the 
defendant Eden to the plaintiff. It alleges that by a quit claim 
deed, subsequent to the mortgage, hne John S. Roe purported to 
convey the mortgaged lands to the defendants Roe and Jackson 

trustees, that they claim to be entitled to an equity of redemp-as
tion in the lands, and that the defendant Roe is in possession of 
them. The prayer is that the defendants may be ordered to pay
the amount secured by the mortgage forthwith, for foreclosure 
and for delivery of possession forthwith. The bill has been 
taken pro confesso against the defendant Eden, the other defend
ants have answered. Their answers set up, that neither the 
plaintiff nor
any title to or estate or interest in the land. They 
allege that the defendant Eden claims to be entitled to 
the lands under a deed from John S. Roe, but that the interest 
of Roe at the time he made that deed was such as he had 
acquired by a homestead entry for part of the land and a prej 
emption entry for the remainder, and the deed was therefore 
wholly illegal nulland void, that subsequently the patents for the 
homestead and pre-emption issued, and they became under the 
deed of aqth March, 1886, trustees of the land for the purposes 
of the marriage settlement of John S. Roe. By way of cross-

the defendant Eden have, or ever had,

IÉfiS A,,
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relief tliey pray that the conveyance from Julm S. Roe to the 
defendant Eden and the roortgåge to the plaintifif may be 
declared to be illegal, null and yoid.

At the hearing the defendants submitted to a decree for simple 
foreclosure, the only question raised being as to the costs of the 
snit. The plaintiff claims to be entitled to these, while the 
defendants Roe and Jackson claim they shonld liave them, 
all events, tliat 33 against them, the decree should be without 
costs. The ground taken by the plaintiff is, that the defendants 
by filing such an answer as tliey liave, instead of demurring to 
the bill, liave compelled him to go to 
incryased expense. 'ITja? defendants 011 the other hand say, that 
as against them the bill is an ejectment- bill, and that the plaintiff 
not having pressed for that relief at the hearing, it is practically 
dismissed against them. They rely mainly on such cases as 
Peatce v. Watts, L. R. 20 Eq.- 492; Bush v. Trowbiiitge Water 
Works Co-, L. R. 10 Ch. 459, in which defendants, not demur
ring, but succeeding at the hearing’on grounds which might liave 
been raised by. demurrer, were still he1d entitled to their full costs. 
In both these cases the bill was
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dismissed, and the plaintiff 
wliolly failed to obtain any relief. Bush v. Trowbridge Water 
Works Co., is remarked on and explained by the late Chancellor 
Sprägge in Gilitersleeve v. Cowan, as a case in which the Master 
of the Rolls might properly exercise, and having exercised a 
judicial discretion as to costs, the Lord Justices declined to 
interfere. The case of Räven v. Lorelass, 11 Gr. 435, is also 
rqlied on and is more in point. There, an objection having " 
beeri taken at the hearing which might have been taken by 
demurrer, in consequence of which the plaintiff got only partial 
relief, the decree was made without costs. The same principle 
seems to have been acted upon in numerous cases since. So, 
where a, demurrer is filed which is overruled, but the defendant 
succeeds on a demurrer ore tenus, it is usual to overrule the 
demurrer on the record with costs, and allow, the demurrer ore 
tenus without costs. The only exception I have found in Ontario 
is Wylie v. McKay, 20 Gr. 421, where the demurrer ore tenus 
was allowed with costs, but that case has not been foliowed. In 
Longeway v. Mitchetl, 17 Gr. 190, no costs were given .on 
either demurrer. Kelly v. Arclell, 11 Gr. 579; Roche v. Jordan,
20 Gr. 573; Prince v. ZougM 24 Gr. 276, are all cases following

1

1
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./■Even if the case should be regarded, as theRaveti v. Lovelass. 

defendants pontend it should be, as one in which the jdaintiff 
fiyling to get again st them the special relief he sought, the bill is 
practically dismissed again st them, still there are authorities that 
it would be sd without costs.' In Ncsbftt v. Ber ridge, 32 Beav. 
282, the bill was dismissed without co%ts, even though it wås 
argued that on account of fraud being charged, the defendant 

justifiecPin ansvvering instead of demurring. Mowat, V.C., 
laid downjåi iaunders v. Stull, 18 Gr. 590, the rule that wliere 
a defendant answers a demurrahle bill and the cause^goes to a 
hearing, the bill js dismissed without costs. Tliis case was fol- 
lowed by Spragge, C., in Gildeisleeve v. Cowan, 25 Gr. 460. It 
seems a reasonable rule to follow. 
the plaftjtiff fails, he should not have costs, and wliere the 
defendants instead of demurring, answer, and the case.goes to 

hbaring, they put-the plaintiff to greatly increased and 
cessary costs, and so may well be deprived of costs.

Ta
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If the bill is one in which
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Fi-
In the present case there should be a decree with reference to 

enquire as to incumbrances, take accounts, to tax costs as of an 
ordinary foreclosure suit, to appoint a day for payment, and on 
default, foreclosure. If the plaintiff is satisfied there 
incumbrances, the reference may be dispensed with, the account 
may be taken by the 4gistrar, the costs taxed in the usual way 
and the day for payment fixed by the decree.

the t 
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I aRE CANADIAN PACIFIC RAILWAY. 
RE DOUGLAS LOTS. Com] 

the ti
Company.—Provincial License to hohi real estate.

Certain property having been brought under the Real Property Act, a cev 
tificate of title was issued to the C. P. R. ?o. The Company had not taken' 
out a Provincial license, and desircd to transfer a part of the property.
Held, That the question was settled when the certificate of title issued, and 

could not now be raised.

!
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/. S. Ewariy Q. C., for applicant

vi.

the
/ntiff 

ill is 
that

.C.,

{251 h July, 1890.)

Tavlor, C.J.—Upon the case statéd by the Deputy District 
Registrar for Bran don, the questions are asked : Have the 
Canadian Pacific Railwåy Company power to take, hold, acquire 
and dispose of real estate, not necessarily required for the pur
pose of operating their raihvay, situate within that portion of the 
Province of Manitoba known as the “ added territory,” forming 
part .of the lands granted to it as a subsidy for the construction 
and operation of the raihvay referred to, without the license of 
the Lieutenant-Governor in Council enabljng it so to do; and, 
Ought 1 to pcrtnit a transfer by the Raihvay Company of the 
abové lots to be registered, and issue a certificate of title to the 
transferee ?

fol-
. It 
hich 

■ the 
;s to

I do not see how, on the facts stated, the question"can arise, 
at all events, in the broad form in vvhich it is put.

Fron\ the Case stated it appears that the lots in question are 0 
under the Reål Property Act öf 1889, and that the Railway 
Company are the registered owners. The certificate granted to^ 
the Company has been registered, and under section 64, it is 
conclusive evidence that the Company is entitled to the land.
It is conclusive evidence of -their title, u as against Her Majesiy 
as represented by the Government of Manitoba and all persons 
whomsoever.” If so, L can not see how any difficulty arises 
under 49 Vic. c. ij, s. 4, the Act referred to in the case, as to 
the Company disposing of the land. Any question under that 
Act^eems to me to have^becn settled when the Company were 
registered as owners. If the Company are entitled to the land, 
and the Real Property Act says, that under the circumStances 
they are so, I am not aware of any law in this Province which . 
prevents them from disposing of it.

I am, therefore, of opinion that the transfer of the lots by the 

Company sliould be registered and a certificate of title issued to 
the transferee. ,
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ONTARIO BANK v. SMITH.

Mar ried women.—Next friend.—Commission!,—Materia! 
application.

fe

Å marritt! nosan tlefentjant aplilied for a commission. Iler huslmnd wlio 
also a ilefendant nppearetl and supported ihe motion. A

Held, That a next friend tv as necessary for tlie purposes of the application, 
but the order was made as upon tlie application af both husband and wife.

an application for a commission to shew.theIt is not always necessary upon 
nature of the evidence proposed tu be given.

ill
C. W. Bradshaw, for plaintiffs. 

• ‘ C. P. IVilson, for defendants. (*
{ ft/i Aagud, iSifo.)

K^llam, J.—Upon the authurity of Pearse v. Cole, 16 Jtir. 
214, and McMicken v. The Ontario Bank, 5 Man. R. 152, 1 
must hold that in this case the wife could not make the motton 
alone without a next friend. I wish, howeverpto guard agamst 

r^being understood to apply this to a case in wliiclt the plaintiff 
has made a married wonlan a sole defendant.

Here the husband, also, is a defendänt, he appears by the 
same solicitor and supports tlie motion. The (Jefendant did not 
rely wliolly 011 the objection named, but filed an affidavit part i- 
ally directed to meeting the application 011 otlier grotmds, which, 
therefore„ I feel at liberty to consider.

prepared to accept the principle alleged to be Jaid 
down in Smith v. Greey, .0 P. R. 531, that in all cases the 

commission or order to examine witnesses abroad

ta
A
al
A
cl
N

cl
5

itI am not
d
dapplicant for

must show in the first instance the nature of the evidence pro
posed to be given, Such has never bijen the rule here, and I do 
not think it has been so in Ontario. In the case referred to it 
may have been reqttired on special grotmds, thoiigh the frag- 
mentary report appears to lay dywll a general proposition. The 
forms of affidavits for use on such applications, found in the 
books, appear to indicate that this is not in general necessary 

I think that the applicant made 
for the order and that it should be made.

h

1
I
h

i
either at law or in eqnity. 
prima facie case

I grant it as made on the joint application of husband and 
wife to examine the witnesses on behalf of the latter, or of both. 
without costs to either party of this motion in any event.

1I

ii
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RE R. A., AN ATTORNEY.

Attorney. —Striking off the rolls .—Delay.—Civil action pemiing.

A delay of^ix months is not a bar to a motion to strike off the rolls wliere 
an unsuccessful motion for an order to compel the attorney to answcr, had 
meanwhile been made.

The pendency of civil proceedings upon a cause 
the same matters is not an answer to a motion to strike off.

Nor is the fact that the matter complained ol involves a criminal charge. 
[Re R. A., an Attorney, 6 Man. R. 398 commented on.)

The charges being denied, a reference to en<|uire and report was ordered.

J. S. Ewart, Q.C., for the attorney'. < The proceedings are 
taken too late; they must be made within a reasonable timc. 
Archbold Pr., 152. Where three terms had elapsed, the applic- 
ation was held to be too late. Garry v. Wilks, 2 Dowl. 649. 
A rule to strike off the rolls will not be granted when the facts

!
;dfe.

.thV i 51ol) action avising out of

1.
i

|ur.
^ 1

i
itiff

ycharged might form the foundation of an inrfictment. Alton, 3 
N. & P. 389 ; In re --------- , 5 B. & Aid. A>88 ; In re Knightthe
and Hall, t Bing. 142. At any rate it will not be granted if the 
charge is denied, as it is in this case. Re Hill, L. R. 3 Q. B. 

543. 545-
acting in a civil suit for one of the parties arrested in the crim
inal prosecution in connection with which the charges of miscon- 
dnct are made, lie cannot be required to disclose in his own 
defence matters, the disclosnre of which may affect the in terest of 
his Client.

H. M.Howill, Q. C., and F. C. IVade, for the Law Society. 
The delay is not great enough to coine within the cases quoted. 
Even if it were, it has been'accounted for. The Law Society 
had moved for a rule calling upon the attorney to answer the 
matters in the affidavits filed 011 that motion, and that proceed- 
ing had to be disposed of before any new step could be taken. 
The objection that the attorney is acting for one of the parties in 
a civil suit and must not be compelled to answer the charges 
against him because his client’s interest might thereby be aflected, ' 
is clearly untenable. The attorney in this case is not charged

arti-
ich, As the affidavit filed by the attorney. shows that lie is

4
Jaid 'the
road

I do
to it 
frag- IThe

the
»sary 
de a

i
loth.
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with a Irime, but with extortion and subverting the administra

tion of justice, and must, therefore, be proceeded against without 
indictment. Kcir v. leeman, 6 Q. B. 314. 
were charged an indictment would not be necessary beforc Ihese 
proceedings would lie, if the crime complained of had been 
committed in a professional act and could, therefore, be better 
inqtiired of by a judge than a jury. Stephens v. Hill, ro M. & 
W. 28; 1 Dowl. tj. S. 669; 6 Jur. 585. Follotved, Re Attorney, 
12 W. R. 311.
professional matter* an application to strike him off the rolls 

be ma‘de before indictment and conviction. In re an

< '1
t

Even if a crime

Even if the crime is not one committed in a
't

may now
Attorney, 17 Sol. Jour. 269. This has been the praetice for the 
Ihist fifty years. In re a Solicitor, 37 JV. R. 598. 1 he fact that
tbp attorney simply denies the charges does not make a convic
tion a preliminary requirement. The attorney must clear hinr- 
self. In re a Solicitor, 37 W. R. 598. If the court entertains 

suspicion, there would reference to the Prothonotary. 
Cordery, 145; Dicass. Warne^iDoivl. 812. In -this case the 
attorney does not detiy the charges as a matter of fact. The 
statemelit in his affidavit denying improper conduct does not say 
“ in this matter," or in what matter, but simply “in the matter," 
and two matters are dealt with in the affidavit' It is an attempt 
to mislead the court. Fur the list of what constitutes misconduct as 
an attorney see Re J. B., an Attorney, 6 Man. R. 23; Lus/t Pr.,
320; Re ÖSfteilly, 1 U.C.Q.B. 39$; Re Currie, 25 Gr. 345; Re ' 
Aitken, 4 B. & Aid. 47 ; Re Bodcnham, 8 A. & E. 959 ; Hands 
v. Law Society, 16 Ont. R. 634 & 636. In this case the defend- 
ant acted as both barrister and attorney, and should be struck 
from both rolls. Re Titns. 5 Ont. R. 87. If he acted as an 
attorney only, he cannot be struck olf one roll and Jeft 011 the 
other. If he is urifit to praetice in one capacity, l*e must not 
praetice in the other. Hands v. Law Society, 16 Ont. R. 634 
ik 636 Ont: R. 316 ; 17 OEpt. jjtpjt. R. 41.

even a

[August 2tid, /890.)

Tavlor, C. J.—This is a rule calling upon an attorney to show 
why a rule should not issue to strike him off the roll, on 

the grounds, that his conduct in and about a certain criminal ' * 
proceeding before the police magistrate, in which certain persons 
were clia<ged with an attempt to kill and murder, was such as to 
render him unworthy of remaining on said roll, was contrary tot
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* , "ptiblic good and unlawful, and on the ground that his conduct 
therein was calculated to su|wert the administration of. justice, , 
and was extortionate.

A. &
rriey,

r the 
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; the 
The

ter,”
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i; Re 
fiimis 
fend- 
truck

t not 
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filed in support of the rule, theA nurtiber of aflyiavits are 
substance of them being, that four men having been arrestéd on 
a serious charge, the attorney who was acting for the prosecutor 
had interviews witli them, when an agreement was come to that, 
in consideration of a large stim of money being paid, $500 of 
which was to go to the attorney, the serious charge was not 
to be pressed, but a 1 esser charge for the destruction of property 
to be substituted for it. This payment these men say they made, * 
because, althotigh innoceht, they were afraid, trom statements 
made by the attorney, false evidence would be brought against 
them, on which they might be convicted and severely punished, 
and they weuld, at all events,, be detained in prison awaiting 
trial from November until the following March assizes.

to these, the attorney files an aflidavit verifying a rule issued 
t i me ago, calling upon him to ahswer the matter of certain 

Also setting up that an
some
affidavits and which was dismissed, 
action has been begun by one of the men arrested against the 
prosecutor for malicious arrest, and which concludes by say ing, 
he has been guilty of no improper conduct in the matter.

Cause has been shown, the chief grounds urged being/that the 
proceeding is too late, that if the charge is now investigated the 
person against whom the action has been begun may be preju- 
diced in his defence, and that the charge being a criminal one, 
the court will not interfere before there has been a conviction.

In support of the con ten tion that the proceedings are too late, 
reference is made to ArchboliVs Pr., 152, where it is said the 
application mtist be made within a reasor.able ti me. The case 
cited for that is,—2 B. &^'d. 766, which was an application 
against aji attorney for mis(;onduct and want of regular service 
during Jiis clerkship, but not made until three years and a half 
after his ad mission. A case oi Garry v. Wilkes, 2 Dowl. 649, 
is also cited, where three terms ^having elapsed, the application 
was held too late.- The application theré was one by the defend- 
ant calling on the attorney to show cause why he should nct pay 
over a sum of money he had receivéd 011 the ist of June, 1833, 
and the motion was not made until the close of the next Hil- 
ary Term, and as the report says, “ Vhere was no attempt at

-•)

show 
11, on 
minal 
i r sons 
as to 

ary to
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explaining the delay.M Here, three terms have not elapsed, it 
appears that proceedings» were taken before by the Law Society 
in the milder form of calling upon the attorney to answer the 
matter of the affidavits, which failed for the feasons set out in 
the report of the case, 6 Man. R. 398.

In
269, 
upoi 
the 1

of r

Just
The

I do not see how it can be urged as a bar to the present pro-
investigation into the 

affect the defendant in the
ceedings by the Law Society, that 

v charges ..ägainst the attorney may ; 
action for malicious arrest.

Nor can it now be urged that where the charge is one which 
may be made the subject of an indictment, the court will not 
entertain it until after ä conviction.

argu
judg
on*t

That seems to have been the practice at one time, although 
distinction where the actpossibly it will be found there was a

done qua solicitor, and where it was not. But the cou^t has 
for a long time been in the habit of dealing with cases in their 
nature criminal.

did
! a ir

was“ Over
first introduced of the court deal

In Re Solicitor, 37 W. R. 599, Lord Coleridge said, 
fifty years ago the practice 
ing in a disciplinary manner with cases which were in their 
nature criminal. Prior to that time a conviction had first to be 
obtained belore the court would interfere. 
practices have their difficulties, but, for myself, I cannot help 
thinking that the earlier practice was the better. The other is, 
however, now inveterate and cannot be disturbed. ” That case 
reported 37 W. R. 574, before the Divisional Court, and at p. 599, 
before the Court of Appeal, shows that the court now interferes 
before conviction even when the criminal act was not done qua 
solicitor. In that case the solicitor was not struck off, but the 
reason for refusing was, that the Divisiqnijl Court had formerly 
suspended him from practice for a lengthened period, on a crim
inal charge when acting as clerk to another solicitor. The only 
new circumstance was that-hd had after that been prosecuted and

that

fact:
tionNo doubt both
upp
offei con
him
that
beii
futv

povconvicted. It is evident that the Law Society made the motion 
and carried the case to the Court of Appeal for the purpose of 
getting a decision upon this point, whether the 
conviction is, in itself, a sufiicient ground for striking off the 
roll.

1mere fact of a
mui

1
fori
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In Re Attorney, 6 Man. R. 398, acase of Anon, 17 Sol. J.Q.B. 
269, was referred to as having decided that the court will call 
upon an attorney to answer the matter of affidavits even when 
the matters charged may be the subject of an indictment. 
not then follow that case as I had been unable to see a report of

I did

it, and it seenled to stand alone. 1 have now had an opportunlty 
of reading the judgment and find that it was a unanimous and 
considered decision of such eminent judges as the late Chief 
Justice Cockburn and Justices Blackburn, Mellor, and Quain. 
The rule was not at once granted, but stood over for further 
argument by counsel. Chief Justice Cockburn, delivering the 
judgment of the court said, “ The court would grant a rule nisi 
on* the ground that, if the court declined to interfere in a case of 
misconduct amounting to what might be the subject matter of a 
criminal indictment, and if the parties interested in the matter 
did not choose to move and put the criminal law in force, then 

man who had' been guilty of an indictable offence woiild^ 
remain undisturbcd as an attorney of this court which clearly 

State of things which ought not to exist. The objection 
that arises is, that you may put the man under the necessity in 
ans.wering the matters of the affidavit, of stating or admitting 
facts that may be used against him 011 a future criminal prosecu- 
tion, but he may raise the objection that as the matter he is called 
uppn to answer ten ds to show that he is guilty of a criminal 
offence, he is entitled, though an attorney of this court, to the 

privilege that every person has of refusing to criminate

was a

common
himself. If he chooses to do that he is safe against anything 
that has passed in this court in the exercise of its jurisdiction, 
being made the materials out of which to convict him on any 
future indictment. If he can clear himself upon affidavits, of

If he declines to ans-course he has the advantagé of doing so.
the ground of privilege, the court will probably say, youwer on

are entitled to that privilege, but as you do not choose, or 
not clear yourself in the matter the court may still exercis» the 
power it possesses of striking off the rolls in respect of miscon
duct you have not vindicated yourself from.”

m
1

f sThis case and the one in 37 W. R., show that the court goes 
much further in such matters now than formerly.

In the present case the affidavits raise, to put it in the mildest 
form a case of suspicion, one which is feebly met by the affidavit

e

i
..
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in answer. tt does scem as if, the criminal proceedings liaving 
been hottestly taken, the attorney determined to make ntoney for 
hiiiipelf out of them. . No explattatioif is offered of how it 
tliat the men prosecuted having paid a large stim of ntoney in 
settlement, the prosecutor got $15, and then, after ...

■ had been provided for, thcre was in addition for the attorney 110 
less a sunt tlian 8500. Tliat appears front a memorandum sworn to 
liave been produced by himself.

th-

shall the costs ,

in
ot

The chårge is, however, den i ed, and wbere t ha t is the case, 
the usual course is, I liclieve, to direct the master to enquire i 11 to 
the niatter and to report to the rourt, the rule lieing enlarged 
until the report is made.

;

de
be

Tliat is what I now order. ot
V
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THE WESTERN CANADA L. & S. CO. v.' SNOW.

Fraudulent conveyance.—Abolition of fi. fa. lands.....Mu/tifai-
iousness.—Bill by cxecution creditor oh belialf ofall 

' others.

ItI
th
is
it<

over others, may tile aA juilgment creditor, although entitled to priority
belialf of himself and the others, to liave a deed declared fraudulent • wl

agninst cveditors.
An Act répealed the only statutory provisions under which real estate 

becanie l.ound by, and could be sold under writs of/, fa. The same Act 
Liblecl tl.at writs then in the sheriffs hands “shall remain in full force, 
virtue and effect, and may be renewed from time to timc.” During the fol- 
lowing sifsion anotlier Act empowered sheriffs to sell lands under writs 
remaining in his hands. Between these Acts a bill was filed by an cxecution 

belialf of himself and all others to set aside a dééd.

tr
Ot
th
h£
in
th

creditor on
That under the former Act writs remained in the sheriffs hands in 

full force, but awaiting further legislation to enable the sheriff to proceed; 
and that even pri* r to such furtheV legislation, the plaintiff had a suffi- 

cient lom standi.

OiHeld,
Si

it<
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The bill wtaich" was by t be plaintiffs, suing on behalf of tliem- 
selves and all the other creditors of Robert Gerrie, alleged that 
they in 1885, recgV^ed ajudgment against Gerrie and Bathgate, 
on which execution against lands was issufed, placed iri the 
sheriff ’s hands and kept duly renewed, but under which he 
unable to make any money. It tlien alleged, that by certain 
conveyances made by Gerrie while insolvent, with the fraudulent 
intent of defrauding, hindering and delaying the plainliffs and 
other creditors, the lands in question were vested in the defend- 
ant Snow. It submitted that the deeds were fraudulent and void 
as against the plaintiffs and other creditors, a>d shuul.i be 
declared to be so. The prayer was, that the < onv ya- < s nu t 
be declared fraudulent and void as against the plaiutiflfs a,.d 
other creditors, and set aside and cancelled, that the defendant 
might be ordered to pay costs, that all proper en qu i res might be 
made and accounts taken, and for further and other relief. The 

defendant demutred for multifariousness and want of equity.

J. H. Munson, for plaintiffs.

Howell, Q-C., for (fe fen dan t Snow.
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Tavlor, C.J.—'llie objection raised under the demurrer for 

multifariousness is, that the plaintiffs being judgment creditors, 
cannot sue on b *! alf of tbq.hisi lves and all ih 
It is, perhaps, rather an objection of the mi.quh.Uir ol plaintiffs, 
than that the bill is multifarious. I cannot see that the objection 
is well founded. Where a bill is filed by a simple contract cred- 
itor seeking to have a conveyance set aside as fraudulent, he must 
sue on behalf of himself and all other creditors. Apparently, 
where the bill is by a judgment creditor, he may do so. It is 
true the judgment creditor may have a claim in priority to the 
other creditors by virtue of his judgmefnt and execution, while ^ 
they would be entitléS to share only in any surplus, but they 

have all a conimon interest to some extent, at all events, in hav- 
ing the conveyance set aside, and that is all that is sought by 
this bill.

Goldsmith v. Russell, 5 D. M. & G. 547. is an English auth- 
ority for a bill so framed. Scott v. Hunter, 14 Gr. 376, and 
Sawyer v. Linton, 23 Gr. 43, are cases in which judgment cred
itors having executions in the sheriffs hands sued on behalf of

>'l>er creditors.
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themselves and all other creditors. In neither of them wäs any 
objectibn taken to the bill being so framed, although Sawyer v. 
Linton, came before Blake, V.C., on a demurrer. In Knox v. 
Travers, 24 Gr. 477, where the plaintiff sned dn behalf of him- 
selfand all other creditors, the report does not show that he w^s 
a judgment creäitor, but reference to a former case reported in 
23 Gr. 41, leads to the conclusion that he was. In Morphy v. 
JVi/son, 27 Gr. 1, the objection was, that the plaintiff, a judg- 
ment ereditor, not alleging that he had an execution in the 
sheriff’s hands, must sue on behalf of himself and all others.

The objection urged under the demurrer for want of equity is, 
that by the course of legislation in this Province, lands were not 
at the time this bill was filed, saleable under execution. Against 
this it was argued, that the question is not, whether the property 
can be seized under execution, but the proper expression is rather, 
property available for creditors. But it is said in May on Frau- 
dulent Conveyances, p. 17, that under the description of property 
in the statute, are included all kinds of property which are sub- 
ject to payment ot debts, or liable to be taken , in execution at 
the time of the fraudulent conveyance, but in general not any 
not so liable. And again at p. 23, V The principle is, that to 
convey away any property against which execution can issue is a

ti
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tfraud on creditors, but not a conveyance of that which tliey 
rould not (but for thq conveyance) have touchéd.” Numerous

might be cited to bear out t hese statements of the law s
'Vhus, in Sims v. Thomas, 12 A. & E. 536, the Courtof QueeiVs 
Bencli held that the statute of 13 Eliz. c. 5, only extends to the 
assignment of such effeets as are available to be taken in execu- 

As Chancellor Spragge expressed it in Labatt v. Bixell, ttion.
28 (ir. 593, “ It must be something that may be in some way 
reached by creditors, olherwise it is not withdrawn from eredit- 

the words of the statute of Elizabeth, creditors are not

t

ofs, or, in
hindered, defeated or delayed. But, if w.hat is assigned coujd 
be reached by creditors by any process of any court, then it is 
inrthe proper sense of the term exigible.”

t

tIn this Province the sale of land under a writ of execution is 
solely by virtue of ån Act of the Legislature. There was no such 
writ in England on the 151b of July, 1870, so none could be 
introduced when English law was introduced by 34 Vic. c. 2, 
and 37 Vic. c. 12. The first Act which gave power to sell lands

t
t
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under execution was the 34 Vic. c. 5, which allowed an execur 

tion to be levied on the real estate of the debtor, and to oe 
issued when any judgment had been duly registered for one year. 
This t|as followed by the 38 Vic. c. 5, ss. 53 & 54, then by Con. 
Stat. c. 37, ss. 82 & 83, the previous Actsbeing repealed. Then 

came The Administration of Justice Act, 1885, by section 106 
of which the sheriff could sell real estate when the product of the 

sale of the debtor’s personal property failed to satisfy the debt. 
Section 108 then provided that every writ of execution against^ 

lands should at and from the time of its delivery, bind the lands 
of the judgment debtor and all his estate, right, title and int^rest 
therein, both legal and equitable; and section no, amended by 

49 Vic. c. 35, s. 13, provided for the sale of land under writs of 
fi.fa. But in 1889, by 52 Vic. c. 36, s. 7, these sections, 106, 
108 & 110 as amended, were all repealed. It is true that by 
section 13, it is provided that after the coming into force of the 

Act, writs against lands then in the hands of any sheriff, “shall 
remain in full force, virtue and effect, and may be renewed from 

time to time.”

It is not easy to say what meaning should be attached to these 
words. It was said they may be treated as providing that the 

writs shall continue in the sheriffs hands for the purpose of 

binding lands, whatever that may amount to, though no active 
steps ean be taken to realize the debts under them. But the 

section under which such writs bind lands having been repealed 
as well as the section under which lands could be sold, why 

should it be supposed that they are continued iti full force, virtue 
and effect to bind the lands any more than it should be supposed 
that they are so continued as writs under which the lands may 

be sold, although for the present, no officer has power to proceed 
with the sale, nor is there any machinery for effecting one. Some 
meaning must, if possible, be given to the i3th section, and it 

seems to me the only one to put upon it is, that as the writs were 
then in the sheriff *s hands as writs under which lands could be 

sold, they were to continue there, to be renewed from time to 

time and kept ready, in full force, virtue and effect for use for 

their original purpose whenever the Legislature might permit 
them to be used. That this is the proper construction to put 
upon the section seems tolerably certain from the fact that, at the 

next session, the Legislature by 53 Vic. c. 3, empowered sheriffs
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to proceed and seH lands under writs, proceedings npon which 
had been stayed by the Act of the previons session.

At the time the conveyances complained of were made', the 
property conveyed Jjy thém could ha ve been sold under legal 
process to satisfy the debt of the plaintifTs, it has cöritinued so 
ever since, although for a time the power of actively enforcing 
the remedy against it appears to have been in suspense. 

rl'he demurrer ön both grounds should be overruled.

' , Demurrer overruled.
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GRANT v. HUNTER.

6 (In ChaMhkrs.)

Commissfbn.—Jssue under Real Property Act.

The court has no power to issué a foreign commission to take evidence up- 
on an issue directed under the Real Property Act.

This was a matter under the Real Property Act of 1889, in 
which an issue had been directed to be tried before a judge. The 
defendant moved for an order for a commission to examine a 
witnessat Edmonton, ii/the Northwest Territories, and to post- 
pone the trial until it had been returned. The granting of a 
commission was opposed by the plaintiff on the ground among 
others, that there was no jurisdicRon to order a commission 
except in an “ action ” depending in the court, and an inter- 
pleader issue, to which the present was similar was not an action.

C. W. Bradshaw, for defendantSv 

T. D. Cumberland, for plaintiff.

TI
not 1

I,

(-a5th July,/8go.)

TAYLpR, C.J.—The power of the court to issue foreign com- 
missions, at least on the common law side, is derived from the

5 
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1 Wm. 4, c. 22, which says, “ in every action depending such 
court ”,a commission may be ordered to issue. That an inter- 
pleader issue is not an action within the meaning of this Act, 
seems to have been decided in Re Mersey Dock Board, 11 W. 
R. 283, where the court directed an action to be brought in order 
that a commission niight be executed. The head note in Douglas 
v. Bumham, 5 Man. 261, is wider than the judgment whicKVas 
njerely that “ cause*™ included an interpleader issue. Hamlyn 
v. Betteley, 6 Q. B. D. 66, and Mason v. Wirrall Highway 
Board, 4 Q. B. D. 459, are both authorities that a proceeding 
may be a cause depending in a court and yet not be an action. 
An action is a proceeding commenced by writ of summons.

Gatise is a wider term and includes “ any suit, action, matter or 
other proceeding competently brought before and litigated in a 
particular court.” Per Lord Sel bom e in Xdreen v. Penzance, 6 
App. Cas. 671. '«

»

Bordieu v. Rowe, 1 Scoy, 608, is relied on for the defendant. 
There, an issue bad been sent by the Court of Chancery to the 
Common Pleas for trial, and a motion was made for a commis
sion'lo examine a witness abroad, which was opposed on the 
ground that the proceeding could not be said to be. an action 
depending in the court, Tlje rule was, however, made absolute, 
Tindal, C.J., saying, “ I think an issue out Chancery is a 

depending in the'court in which it is to be tried, within the 
meaning of this statute.” There the learned judge spoke as if 
“ cause ” was the expression in the statute and not “ action.”

cause

The later authorities seem ekar that an interpleader issue is 
not an action, and if not, then the statute does not empower the 
court to grant a commission.

I, therefore,. discharge the summons, but as commissions hävB^ 
been issued before in interpleader matters, I do so without costs.

Application refused.

m
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that he hadTo an action upon covenant in a mortgage defendant pleaded 
conveyed the equity of rcdemption to B., who conveyed it to the mortgagee 
in dischargc of the debt.

* Ileld, A good ecfuitable plea.
After the conveyance to B there was an implied obligation in equity on his 

part to indemnify the mortgagor against the debt. «
Qucere, Whether in such a case the relation of principal debtor and surety, 

as between the mortgagor and B., was constituted.

' This was an action upoXi a covenant in a mortgage.

Dfefendant pleaded as follows
equitabte grounds the defendant says, that before the“ For a defence on

accruing^pf the plaintiflPs alleged claim and long before the commencement of 
this action, the defendant with the privity and consent of the plaintifi transfer-
red his equity of rrdeinption in the whole of the lands gpvered by the mort
gage sued on herein, subject to said mortgage, to one Bailey, and the plaintiff 
afterwards received and accepted part of the money <,lué on said mortgage 
from said Bailey, and afterwards and long before the commencement of this 
action and with full knowledge of the facts above set out, took .to herself an 
absolute conveyance in fee simp.le of all orsaid lands covered'by said mort
gage from the said Bailey in discharge of said mortgage.”

George *Patterson and G. IV. Baker for plaintiff.
The plea shows no answer to plaintiff’s claim. It must sliow 

accord and satisfaction. It does not show payment. Parkinson 
v. Higgins, 37 U. C. Q. B. 308; 4° U. G. Q. B. "274. Ihere 
is nothing to show that Bailey was liable to pay the mortgage 
money. Finlayson v. Mills, 11 Gr. 218 ; Barker v. Eccles, 18 
Gr. 440, 523 ; North of Scotländ Mortgage Co. v. German, 31 
U. C. C. P. 349. There *"is a distinction between this case as 
alleged, and one where the purcliaser of the equity of redemption 
agreed to indemnify the mortgagor. Kinnaird v. Trollope, 39 
Ch. D. 636 ; Macdonald v. Bullivant, 10 Ont. App. R. 582.

. N. F. Hagel, Q. C., and F. A. Bonnar, for defendant. There 
was merger and a suretyship, and" accord and satisfaction in 
equity. The plea sufficiently shows that Bailey was liable to 
defendant to pay the Inortgage, and the discharge of him dis- 
charges defendant, *Campbell v. Robin son, 27 Gr. 6i4} Fisher

%
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FORRÉST v. GIBSON.

, Mortgage.—Conveyance vf equity of redemption in discharge of 
debt. —Pkailing.
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Mortgages, 801; De Colyar on Guarantees, 445 > Woodruff\ . 
Mills, 20 U. C. Q. B. 51 ; Burnham v. Galt, 16 Gr. 417 ; 
Mathers v. Helliwell, 10 Gr. 172 ; Titus v. Durktt, 12 U.C.C. 
P. 367; Stettjart v. Clark, 13 U. C. C. P. 203.

George Patterson, in reply. What is alleged does not set tip 
that delendant becatne surety and Bailey principal debtor. Real 
Estate v. Moleswprtk, 3 Man. R. 116.

(24th JUHi', /8S0.)

Killam, J.—The plea would not be a suEcient answer at law, 
for it is pleadcd to counts in covenant for payment of definite 

of money, and simple accord and satisfaction is in such 
case no defence at la\v,rMassey v. Johnson, Ex. 241 ; Webb v.

: Hewitt, 3 K. & J. 438.
I11 the latter case, however, ivliere there bad been accord and 

satisfaction in fact by the principal debtor, though with an 
attempt to reserve rights as against the surety, the latter was 
granted an injunction to stay proceédings against him at law, on 
the ground that in equity the cause.of action was extinguished.

The plea asserts that the lands covered by the mortgage 
' conveyed to Bailey subject to the mortgage. The authorities 

show, that in such case a court of equity implies an obligation on 
tlie part of the grantee to indemnify the mortgagor against the 

\ mortgage debi.' Harry v. Harting, 1 J. & Ut. 485 1 Waring 
v. Word, 7 Ves. 338 ; Jones v. Kearney, 1 Ur. h War. 155 ; 
Campbell v. Robinson, 27 Gr. 634; Real Estate I-oan Co. v. 
Molesworth, 3 Man: L. R. 116.

' The plea also alleges that the plaintiff took the conveyance of the 
equity of redemption in discharge of .the mortgage. Although 
there may be sorne doubt whether j the mortgagor is rightly 
termed in such case a surety for th/grantee of the equity of 
redemption when the latter has never jjeconie debtor directly tb 
the mortgagee, the principle of the dpcision in Webb v. Hewitt, 
appears equally applicable, and the defendant to be entitled in a 

of equity to clairn that the debt has been wholly discharged. 
I prefer to treat the matter as one of equitable accord and sat- 

isfaction rather t han oi rnerger, though the latter principle
in North ojScotland Mortgage Co. v. German, 31 U.C. 

^^^49, and Id. v. Udetl, 46 U. C. Q. B. 514. I would sug
gest that the doctrine of merger is applicable rather to the charge
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on the land than to tbe debt, and can be of importance in an 
action on the covenant only when by the effect of the merger, 
other charges or interests have been so let in, that the mortgagee 
cännot give the mortgagor an opportunity to redeem and 
sign to him the full original interest conveyed by the mortgage 
except on payment of more than the atnounfc. ‘due on the mort
gage itself.

The case last cited, however, may offer valuable suggestions in 
the conduct of the present action, the question being, as here, 
really one of satisfaetion, though spöken of as one of merger.

I ovemile the deuiurrer to the amended plea.
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W1NNIPKG WATER WORKS CO. v. W1NN1PEG STREET 

RAILWAY CO. ’

(In Aiteal.)

Co un ty Court appeal. —-Certificate of judge.—Evidence “ in sub-* . 
" stance." ^

Accompanying an nppeal book upon a Cpdnty Court appeal was a certilicatc 
from the Coimty Judge, that it containeil “the evitience in substance taken at 
th.c trial."
//.•/</, That the certilicatc 

the list.

Tliis was an appeal froin a decision of a County Judge ol' the 
Cimnty of Selkirk.

The certificate uf the judge itccompanying the appeal Imok 
was as follows: 1 cerlify tlndthe foregoing is a true statcmeiu
of the cause of action in the suit of The VVinnipeg Water Worjts 
Co. against The VVinnipeg Street Kailway Co., numbered 7585, 
in the County Court of the County of Selkirk, and of the pro- 
ceedings therein in said court, the evidence in substance taken 
at the trial or hearing with the objections of counsel and my 
judgment 01 decision thefeon, #and upon the application or 
applications of either party herein." The County Courts Act,
50 Vic. c. g, s. 245, provided, as to procedure on appeal», that 
the “ judge shall certify under his hand the cause of action, .

Intt

Ai
insutficieiit, and the appeal was struck mit ol
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. . . all motions, rules or orders made, granted or refused
therein, together with his own ruling, judginent or decision 
thereon ; and when a trial has been had, and when any matters 
of fact therein are brought in question, the evidence and all 
objections and exceptions thereto, which shall form the appeal

T. D. Cumberland, for the defendants, the respondent, look 
the objection that the certificate of the rotm ty j tid ge was not 
sufifit ietit tu bring tne case before the conrt. The judge had 110 
power to certify the evidence in substance; lie must certify the 
evidence itself.

C. IV. Brads/uiw, for plaintiffs.
The court (a) held, (Dubucj J., dissenting) that the certificate 

of the county judge was insufficient and the appeal must be struck 
off the list with costs of a motion to strike off.

Appeal struck o ut.
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HOWE v. MARTIN.

Interpleader order.—RescisMO/i, becausc of sheriff giving up pos- 
session. '

An interplender order, besides providing fyr an issue, required the t-xecu- 
tion creditor to give security for costs by a certain day, otherwise he should be 
barred, and directed the sheriff" to sell unless the claimant gavc security forthe

ol

goods. A fler lapse of the prescrihed period the referee made an order 
enlarging the time. Upon. appeal a jud<;e discharged t his order, holdiug that 
the creditor had become barred, and that there was jurisdiction to externl 
thé time. The full court, hovvevev, restored the referee's order. A fler the»k

nt order of the single judge the sheriff" withdrew from py-.se.ssio 11 and the goods 
weie dissq ated. The creditor tlien fnnlmg it useless to proceed with the 
issue, inoved to rescind the interpleader order.
He/d, That the order should not be rescinded, but that the creditor’s remtdy 

by action against the sheriff" if .he had done wrong.

TlVis was an applicalion to an cxecution creditor to rescind an 
interpleader order under the < ircumstances referred to in the 
head note.
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(«) Present: Taylor, C.J., KdlamrJ)ubuc, JJ.
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C. P. Wilson, for claimant.
A Monkman, for execution creditor. 
H M. Howell, Q. C., for sheriff.

[j/h August, 1890.)

Killam, J.—The cases of •Lewis v. Jones, 2 M. & W. 
203 ; W/iite v. Binstead, 13 C. ti. 303; Henderson v. Wtlde, 
5 U. C. Q. B. 585»; Black v. Reynolds, 43 U. C. Q. ti. 398, 
show that relief can be obtained for the action of the sheriff 
without rescinding the interpleader order. That order protects 
the sheriff in respect of his acts prior to its being made, but not 
for acts in con traven tion of that order or in breach of duty under 
it. Il the sheriff has improperly committed an act from which 
the execution creditor has suffered damage, the latter should ha ve 
such relief as he may be entitled to, but the sheriff sliould not on

/

|
I

I

that account lose the protection which the order gives in respect 
of his prior acts. If that order were rescinded he would l>e

yr

exposed to the/risk of any action by the claimant as well as by 
the creditor. This might be a wholly excessi ve penalty for what 
the sheriff has done, if^the claimant be entitled to the goods.

The claimant 100, has to be considered. He has been deprived 
for soffle period of any right of action against the sheriff, and has 
been remitted to procecdings under the interpleader order. He 
has got ready for a trial of the issiie, which 
postponed. There is no reason why he should now be turned 
back to another mode of proceeding in order to establish his 
right of property.

I dismiss the application with costs, to be costs to the sheriff 
and claimant at the conclusion of the interpleader procecdings 
in any event, but I do not allow any costs of examination of Mr. 
Monkman on his affidavit, a wholly unnecessary proceeding.

was entered on and

t
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