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. PREFACE.

This Edition of The Civil Code of Lower Canada has boon

nndertaken with the view of supplying a want felt by tho

Profession, and of rendering a general knowledge of our Laws

more easily accessible to tho public at large.

A few remarks are needed to complete the usefulness of the

different parts of this publication, and, after these, it will not

bo out of place to give a short statistical account cf tho forma-

tion and labours of tho Codification Commission.

The Authoritiks.

It is important that the members of the legal profession

should know in what manner, and to what extent, tho

authorities given at the foot of each article may be of service

to them. First, it must be remarked that they are merely

notes of the passages consulted in preparing each article.

They were furnished, in compliance with the law, to enable the

Judges, and the law officers of the Government, to see upon what

authority the articles were based, and were never intended for

permanent publication as part of the Code. It was therefore

not deemed advisable to incur tho labor and delay which would

have been involved in verifying and correcting them. In

their present condensed form, thoy have been reprinted with

great care from tho First Edition of the Reports, which, in

this particular, is far more correct than the Second. In the

latter edition the text alone had been revised, while the



authorities, had undorgone no revision. The type, according

to the contract with the printers, had boon kept standing,

some portions of it for years, and had, therefore, boon subject

to the dangers, of meddling and of accident, Avhich occur in

course of time, even in the most regularly conducted printing

houses, including, in this instance, a removal of the matter

from Quebec to Ottawa. For this reason, the present edition

will be found free from many errors contained in the French

pocket edition, in which tho authorities are taken from the

Second Edition of tho Reports.

It must not be supposed that all these authorities are in

support of the text ; some are directly opposed to tho articles

above them. As already stated, thoy are tho authorities con-

sulted by the Commissioners, and nothing more. In this edition,

moreover, authorities given in tho Reports under articles of old

law, have been in many instances transferred to the correspond-

ing articles of new law, (contained between brackets), whenever

it was considered that they might be of use, by saving the

trouble of a reference to the reports themselves.

It will be well also to notice that many authorities, from

statutes for instance, although law at the date of tho reports

containing them, were no longer so when the Code came into

force
J
and that others are no longer applicable by reason of

the articles having been modified orchanged by tho Legislature.

Their application may however be traced by referring to the

article as it is drafted in tho Reports.

The Stnopsis

is a revised edition of the one already published by the

writer, and which constitutes the main portion of the Pricia

published in tho French edition already alluded to.

The References to the Reports

at tho foot of each article, apply to the Second Edition of

these Reports, which was published, in three numbers or

volumes. The Roman numerals indicate tho volume, and the

fignres are those of the page in which tho article will bo found.
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The Concohdancr

was prepared with much precaution in the first instance, and

has since been carefully revised. It is intended to complete the

connection between our Code on the one hand, and the Code

Napoleon with its numerous commentators oh the other, by
enabling readers of the latter to refer with facility to the

former. The converse references from our Code to the Code

Kapoleou, will be found at the foot of the different articles.

The Special Reperknces.

These are by no means intended to restrict the reading of the

Code to the articles enumerated, or to enable any class of

persons to dispense with a knowledge of the other portions of

the work. It is assumed that, oven outside of Lower Canada,

every literate man in the Dominion ought to avail himself of

the means aff'orded him by our Quebec Code, to obtain a general

knowledge of the laws of the oldest of the Confederate Pro-

vinces. These references should therefore be understood to

be merely for the practical convenience of persons who may have

to refer more frequently to the articles enumerated, than to the

other parts of the Code.

The Index

is based upon the OfiBcial Index just published by the Com-
mission, and has had the further beneCt of a few corrections

and additions, after a very careful revision.

The Codification Commission.

The first stop towards the Codification of our Laws was

the introduction, by the Uvnorable Qeorge Etienne Cartier,

Attorney-General for Lower Canada, of a measure for that

purpose, which became law on the 10th June, 1857. (See

p. sxxm.) This statute, however, for upwards of eighteen

months, was not acted upon.

On tlie 4th February 1869, the Honorable Rdn^ Edouard Caron,

one ot* the Judges of the Court of Queen's Bench, ot Quebec,

the Honorable Charles Pewey Day, one of the Judges of the
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Superior Court, at Montreal, and the Honorable Augustin

Norbert Morin, one of the Jadgos of the same Court, at Quobeo,

wore appointed Commissionors.

On tlie 10th of the same month, Joseph Ubaldo Daudry, Esq.,

an advocate of twenty-one years' standing, then Ciorlc cf the

Court of Appeals, and Thomas Kennedy Ramsay, Esq., an ad-

vocate of over six years' standing at the Montreal Bar, wore

appointed Secretaries to the Commission.

On the 10th November, 1862, the present writer, who was

then an advocate of over twelve years' standing, and practising

in Montreal, was appointed to replace Mr. Ramsay, whoso

connection with the Commission had ceased a short time

previously, in consequence of a quarrel between him and the

Ministry of the day, which bad originated in political causes.

On the 7th August, 1865, Mr. Baudry was appointed to the

Commissionorship rendered vacant by the lamented death of

the Honorable A. N. Morin ; and Mr. Baudry's place as

Secretary was filled by the appointment of the Honorable

Louis Simeon Morin, formerly Solicitor-General for Lower

Canada, and then an advocate of over twelve years' standing at

Montreal.

Some time elapsed before the Commission was faii^

organized, and a few months were taken up in making pre-

liminary preparations for the work ; such as the elimination of

whatever customary or statutory provisions of law had ceased

to be in foree,—the analysis*^^ the jurisprudence of our courts

as ostablishod by reported decisions,—and the procuring, in

addition to the library at the disposal of the Commissioners,

of many works needed for their labors.

The Commisioners presented in all eight Reports on the Civil

Code.

The 1st Report, dated 12tll October, 1861, contained the draft

of the title 0/ Obligatione, which, because of its importance, as

being the basis of the greater portion of the whole Code, it had
been decided to commence with. For the same reason, this

title was, even more than any of the others, the subject of

long and oareful examination and discussion.
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i the Civil

The 2nd Report, 28th May, 1862, contained the whole of tho

Fir9t Book,

The 3rd Report, 24th December, 1862, contained the whole of

the Second Book, and the title 0/ Prescription.

Tho 4th Report, 25th February, 1863, presented the titles

0/ Sale, Of Exchange, and 0/ Lease and Hire.

The 6th Report, I'Jth January, 1864, was composed of tho

lengthy and comprehensive titles Of Succeaaiont, Of Gifta inter

vivoa and hy Will, and Of Marriage Covenanta.

The 6th Report, 8th July 1864, comprised tho titles Of Man-

date. Of Loan, Of Depoait, Of Partnerahip, Of Lifc-Iienta, Of
Tranaaction, Of Gaming Contracta and Beta, Of SuretyaUip, Of
Pledge, Of Privilegea and Ilypotheca, Of Regiatration, and Of
Lnpriaonment.

The 7th Report, 25th November, 1864, presented the remain-

ing titles of the Code, namely, the whole of the Fourth Booh.

It was accompanied by a Supplementary Report, mentioning

many corrections and changes, which, after a general revision

of all tho previous reports, wero deemed necessary to be made.

On the 31st January, 1865, the Bill respecting tho Civil Code

of Lower Canada («ee p. xxxviii.) wos introduced, and the

Reports of the Commissioners, reprinted in a second edition,

wore laid before Parliament. On tho 3rd February following,

this Bill, together with the Reports, was referred to a Select

Committee, composed of tho following members : Hon. Mr.

Atty. Gen. Cartier, Hon. Mr. AUeyn, Hon. Mr. Rose, Hon. Mr.

Borion, Hon. Mr. Cftuehon, Hon. Mr. Huntington, Hon. Mr. Sol.

Gen. Langevin, Hon. Mr. -Abbott, Hon. Mr. Laframboise, Hon.

Mr. Evanturel, and Messrs. Dunkin, Archambault, Webb^
Geoffrion, Dufresne(Montcalm), Denis, Irvine, Joly, Taschereau,

Harwood, and De Niverville.

All these gentlemen were advocates, with the exception of

Messrs. Geoffrion, Dufresne, and Archambault, who belonged to

the notarial profession.

With the exception of a very few changes and additions

made in that part of the text which represented our actual,

law, the Committee considered and discussed that portion only
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of tho Reports which oontainod th** Amondments suggostod by

tho Commissionors.

On tho 13th of March, 1865, tho Oonmiittooroportod. On the

Ist Soptombor following, tho Bill passed tho Lower IIouso ; on

tho 6tb, it passed tho Legitflative Council ; and on tho 8th, it

becaino law.

On the 23rd May, 1806, tho Commissioners, after hay!ng em-

bodiod in tho text tho amendments adopted by the legislature,

and made such changes os were necessary to render tho other

portions of the Code consistent with these changes, and after

having revised and oorreoted tho work throughout, made their

final Report, and presented the Civil Code of Lower Canada in

the form in which it now is.

On tho 26th of tho same month, the Qovernor's proclamation

issued, fixing tho 1st of August, 1866, as the day on which

tho Civil Code should come into force.

According to tho manner adopted by the Commissioners for

performing their work, diSforont portions of the Code were

drafted by each of them. Copies of the draft thus prepared by

one were furnished to tho others, and, after being examined by

them individually, it was brought before formal meetings of the

Commissionors, at which tho Secretaries were also present. At

these meetings, each article was separately considered and dis-

cussed, and was either adopted, rejected, or modified, according

to the conclusions arrived at. This mode of dividing the work,

although perhaps unavoidable, has caused a want of uniformity

in tho stylo of the Code ; an imperfection which it shares,

however, in coiamon with the Code Napoleon. Thus, a portion

of the work was originally prepared in English, and, of the

portion prepared in French, tho titles Of Gifts inter vivos and

by Will, and Of Prescription, were drafted by one hand, the

titles Of Privileges and Hypothecs, and Of Registration, by a

second, while another hand, again, drafted the remainder.

Although both texts are equally law, it may be inter-

esting, anl in some instances, perhaps, nseful to know, for

purposes of interpretation, which was at £rst the original and

which the translation. It may, therefore, be mentioned that the
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Thinl Book, with tho oxccption of tho titles 0/ Succet$ion9, Of
(lifta inter rivnit and by Will, Of Mnrriage Covennnt$, Of
yurctytihip, Of Privifegct anil Ili/pothecu, Of Hefjiatratinn, and

Of Preacription, and tho wholo of tho Fourth Boole, woro

Idinfted in Kngli^<h.

Tho tranalations woro mado by ono or other of tho Secretaries,

I

according to tho language into wliich tho draft had to bo con-

verted. They woro carefully examined by tho Commissioner

[who luid i)roi)arod tho original, and woro afterwards road

article by article at tho meetings of tho Commissioners, and

eubjccto.d to such alterations as woro deemed necessary. Tho
conversion into English, of those titles, especially, which are

derived from tho old French law, was not unattended with

difllcultios, and to overcome those tho terms of tho Scotch law

wore in many instances made use of.

Tho law of 1857 provided that tho Reports of tho Cum-
misaionors, as they appeared from time to time, should bo sub-

mitted to each of the Judges of Lower Canada for hia remarks

and suggestions. Mr. Justice Winter, of Oaspo, with tho con-

currence of Mr. Justice Thompson, of New Cailislo, furnished

observations upon the first two Reports. With tliis exception,

this provision of tho statute was not complied with. Mr.

Justice Meredith, however, now Chief-Justice of tho Superior

Court, by means of notes occasionally handed in, and of

frequent personal interviews with the Commissioners, manifested

un interest in the work throughout.

Beyond what has just been mentioned, the only observations,

of any consequence, on tho work tho Commissioners, (so far

as the write icnows), wore,—a carefully written pamphlet by

Thomas Ritchie, Esq., containing observations upon tho titlo

Of Ohligntions,—a newspaper article written by Mr. Ilervieux,

Registrar for the County of Terrebonne, eoutaining remarks

on some of tho provisions of the titlo Of Jiegiatration,—four

articles in tho lievuc Canadienne over tho signature of E. L.

Do Bcllefeuillo, Esq., discussing tho provisions of the Draft

respecting Marriage and Civil Death, from a religious point of

view, and,—a series of articles written in the Journal de Quebec,
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by C. F. S. Langelier, L. L. D., professor of Koinan Law at

Laval University, forming a commentary upon the First Book

of tfao Draft, as published by the Commissioners.

Tho same Commissioners have since prepared the Code of

Civil Procedure of Lower Canada. This Code, too, has been

enacted by Parliament, and the proclamation bringing it into

force is daily expected to issue. Tho Commission is virtually

»*. an end, and the Country has reason to congratulate itself that,

notwithstanding 'the difficulties and uncertainties attending so

long and arduous a task, the undertaking has at length been

crowned with success. The English speaking residents of

Lower Canada may now enjoy tho satisfaction of at last

possessing in their own language the laws by which they are

governed, and the Province of Quebec will bring with her into

the Confederation a system of laws of which sho may be justly

proud ; a system mainly founded on the steadfast, time-

honored and equitable principles of the Civil Law, and which

not only merits admiration and respect, but presents a worthy

model for legislation elsewhere.

Montreal, 20th June, 1867. T. McC.
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, SYNOPSIS
OP THE

CHANGES IN THE LAW
EFFECTED BY

THE CIVIL CODE OP LOAVER CANADA.

I.

The completion of the Civil

Code of Lower Canada is an
event which forms an epoch in

our history, and is suggestive
of many considerations.

In the retrospect, it brings to

mind the long and arduous
labor, the study, research and
learning bestowed upon the
work, by the eminent legists

entrusted with its elaboration

;

it announces the successful

attainment of a result, aimed at

by the enlightened patriotism,

and achieved by the ability and
persevering energy of a states-

man whoso name must over re-

main connected with the Code
;

and it presents to us our civil

laws rescued from antiquity

and chaos, and embodied in a
form which renders them ac-

cessible and intelligible to all

cla" e of the people whoso
rigiiis and property they con-
trol.

Prospectively, the Civil Code
promises uniformity of juris-

prudence, which contributes to

diminish litigation and add to

the stability and security of our
civil rights. It offers great
additional means of legal edu-
cation, from which may bo
expected a higher standard of

professional excellence. It will

ensure among the individual

members of society a more in-

timate acquaintance with their

reciprocal rights and obliga-

tions, tending to increase and
facilitate business relations,and

to promote the material wel-
fare of the community. More-
over, as a conservatory barrier

against the continual inroads of

fragmentary legislation, it is

an earnest of stability in the

law itself.

In view of a union of the

British American provinces, tho

codification of our laws is per-

haps better calculated than
any other available means to

secure to Lower Canada an
advantage which the proposed
plan of confederation appears
to have already contemplatsd.
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that cf being tho standard of

assimilation and unity, and cf

entering into now political

relations without undergoing
disturbing alterations in her
laws or institutions.

Such aro tho main features

presented by tho Civil Code,
regarded as an embodiment cf

existing laws ; but it has yet
other advantages as a work of

legislation, inasmuch as it in-

troduces numerous and import-
ant amendments, intended for

tho most part to improve our
law as a system, and to adapt
it more perfectly to our present
state of society.

It is evidently of great im-
portance, that when tho Code
comes into force, these changes
in the law should be known
beforehand, at least to tho pro-
fession, if not to the community
at large. They are distinguish-

ed in tho Codo by their inser-

tion between brackets. But, as

tho former law corresponding
with them, as exhibited in the

Draft, has disappeared, a pre-

vious knowledge of it is neces-

sary in order to understand
clearly tho difference between
tho old and new rules ; and, as

the observations made by the

Commissioners, in reporting
upon these amendments, no
longer accompany the text, a
like difficulty exists in ascer-
taining the reasons which sug-
gested each particular amend-
ment.
To obviate these difficulties,

and to furnish a prompt and an
easy method of becoming ac-

quainted with the new legisla-

tion of the Code, the following

synopsis has been written.

Great care has been taken to

present as succinctly and clearly

as possible all tho changes in-

troduced by tho Codo, classify-

ing them according to their

character and motives, and
referring in every case to the

number cf tho article contain-

ing tho amendment.
Of thcso changes generally,

it may bo remarked at tho out-

set that they aro not cf a sub-
versive character, or likely to

disturb existing relations, cr to

clash with prevailing notions.

They are on tho contrary cf a
nature to harmonizo with the

ideas cf tho present day, and to

adapt our ancient laws to tho

changes which since their date
society itself has undergone.

It is one cf tho characteris-

tics cf the olden legislation that
it appears to havo had in view
Things before Persons. The
conservative spirit cf tlio law
seems to have clung to immove-
ables as the safest basis of

social stability, and its policy

tended to restrict rather than to

encourage the conveyance of

real estate. Ilenco tho numer-
ous distinctions cf property and
tho dififerent rules cf law to

which Persons were subject in

respect cf each kind cf Thing.
Hence too, tho eld rule " Tradi-
tionibus non nudi8 2inctia domi-
nia rerum trans/cruntw'," and
similar maxims. Ilenco also th»

facilities afforded for getting

back alienated property by
means of retraits, r6m4rts, and
restitutions.

On the other hand, in modern
society tho frequency and mul-
tiplicity cf transactions have
become so great that real pro-

perty
rapidl

merly.
miscs



taken to

d clearly

ngcs in-

classify-

to their

•cs, and
to the

contain-

onerally,

t the ont-

cf a sub-
likely to

ons, cr to

;
notions,

rary cf a
with the

ly, and to

ws to the

lieir date
n'gone.

aracteris-

ationthat

d in view
ins. The
' the law
immove-
basis of

its policy

er than to

yance of

numer-
crty and

[f law to

jubject in

f Thing.
** Tradi-
Itis domi-
kr," an(J

lo also tl:»

getting

erty by
res, and

modern
md mul-
Ins have
leal pro-

8TN0PSIS. m
perty now changes hands as
rapidly as moveables did for-

merly. Agreements and pro-
mises are practically dealt with
as representing the objects to

which they relate. The ten-

dency cf the ago is to make
Things subservient t^ Persons,

and to bring immoveables as

well as all ether things under
complete subjection to the will

of man, without any other
restriction than a due regard
for the rights and interests of

others.

In order to adapt the old law
to the new state of society the

Code has introduced a number
of new provisions. Some of

these are intended to facilitate

the free exercise of man's
dominion over property. Some,
by rendering contracts and
other expressions cf man's will

definitive and reliable, are cal-

culated to furnish elements of

stability, for which formerly
the nature cf immoveable pro-
perty was relied upon. Others
tend to protect the rights of

third parties j while some again
are merely intended to remedy
deJIeiencies or defects in pre-
vious laws.

II.

Taking these di£ferent cate-
gories in the order in which
they have just been mentioned,
the changes to be first noticed
are those which relate to the
TRrE DISPOSAL OF PROPEUTT.
These may be enumerated as

follows :

Under the Udit des secondea
nocv.s, in force here, a widower,
having children and intending

to remarry, could not settle by
g'ft, upon the wife he was
about to take, any more than a
very limited port;cn cf his pro-

perty. Ho might, however,
subject to a comparatively
slight restriction, give awny
his property to a stranger, cr

will it away entirely, without
any restriction whatever, even
to his second wife. This ano-
maly is removed for the fntrro

by article 704, which abolishes

the provisions of the Edict, and
has the further advantage of

favoring marriage.
Hitherto gifts made in favor

of an ascendant, who had been
tutor or curator to the donor,

were null if the ascendant hud
remarried, or they became so

if he afterwards married before

the death of the donor. This
double restriction, upon the
disposal cf property and upon
second marriages, is removed
by article 7C7.

Gifts could not legally be
made in favor of persons with
whom the donor had lived in

concubinage, nor in favor cf the
donor's incestuous or adulterine

children; and illegitimate chil-

dren, not incestuous or adulter-

ine, could only receive from
their parents to a very limited

extent. These restrictions are

in a great measure removed by
article 708, which places ille-

gitimate children, not incestu-

ous or adulterine, upcn the

same footing, as regards gifts,

as other persons, and allows

concubinaries to make gifts in

favor cf each other when they

are contracting marriage ; a
provision which certainly ap-

pears to be more consistent
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with morality than tho former
rule.

Gifts mado in favor of the
spiritual, medical, or legal

advisers of the donor, were
liable to be reduced or set

aside, upon the presumption of
their having been obtained by
undue influence. This pre-
sumption has no longer any
foundation, and as, oven in tho
matter of wills, whore there
might sometimes bo cause for

it, it is no longer recognized,

it is properly abolished by
article 709. Under this article,

undue influence, in these as in

all other cases, must bo proved.
According to tho ancient law,

children were entitled, not-
withstanding any previous dis-

Eosals by will or by gift, to one
alf of the share they would

have had in tho succession of
their parents, had no will or

gift been made. All gifts and
legacies were liable to contri-

bute to this legitim, and were
therefore in so far subject to be
annulled. Tho statute of 1801
removed this reservation with
regard to legacies, and some
Wore of opinion that its provi-
sions extended by implication
to gifts likewise. All uncer-
tainty upon this point is

removed by article 776, which
abol'sheH legitim.

Gifts of moveables, not imme-
diately delivered, wore not
valid under tho old law unless
the deed contained or was
accompanied by an enumera-
tion of tho property given.
Articlo 78G dispenses with this

formality, and articlo 788 adds
further facility for the convey-
ance of property by gift, by

providing that tho acceptance

of a gift needs no longer to be
in express terras, but may be
inferred from the deed or from
circumstances.
Tho intention of a testator,

or of a donor, to prevent tho

property bequeathed or given

from being alienated by tho

legatee or the donee, had no

eflFect under our former law
unless tho deed mentioned some
suflBcient motive for such inten-

tion, or imposedsomo penalty in

case of non-ful/lment. Articlo

973 frees prohibitions to alien-

ate from these obstructive for-

malities.

Article 1367 allows minors,

provided they are duly assisted,

to mako in their contracts of

marriage all such agreements
or gifts, in favor cf their future

consorts or children, as con-

tracts of this naturo admit of.

Our former law restricted their

right in this respect to certain

portions of their property.

Although tho article has chief-

ly in view tho favoring of con-

tracts of marriage, its effect is

also to assist tho free disposal

nf i»roi%*irty, and it h?" *""

convenience been included In

the present category.

But the most important
change introduced by tho Code
in connection with tho free dis-

posal of property, is the adop-
tion of the principle that

consent alone suJOaces, without

dflivery, to convey ownership.

>'hi8 new rule of law, in direct

opposition to the old familiar

maxim " traditionibuitionnudis

pactia, dc." and especially its

application in positive terms

bein<;
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^.veu to third parties, created

at first somo alarm in tho

minds of persons who had not
brought to bear upon the sub-
ject as much study, knowledge,
and reflection as the Codiiica-

tion Commissioners had done.
Among these was tho Quebec
Board of Trade, which, in a
petition to the Lc^r^islaturo,

objected to the then proposed
amendment " as tending inju-

riously to affect tho interests of

third parties, by offering in-

ducements and facilities for

secret and fraudulent transfers

of property." That these fears

were groundless is sufficiently

shown by the experience of over
tifty years in France, where
tho courts have persistently

maintained the new doctiino in

its full extent, notwithstanding
the doubtful wording of the

Code Napoleon as regards
third parties. That the rule is

not a dangerous one may also

bo inferred from tho fact of its

being adopted in the Code of
Louisiana and in tho Codes of
several of tho States of Europe,
and from its more recent enact-
ment in England by the impe-
rial statutes of 1856, chapters
60 and 97. Practically, tho
only difference between tho
two systems is, that under
tho Code tho want of delivery
cannot be invoked against a
purchaser in good faith ; that
against a purchaser in bad
faith, tho well established rr.lo

that fraud must ))e proved
obtains in this as in other
cases ; and that tho absence cf
delivery, although it may afford

strong evidence of fraud, can-
not constituto a presumption

juris et dejttre. Article 10;25
lays down the principle. Its

application to immoveables is,

however, in tho interest <;f third

parties, subjected by article

lO'^? to the provisions cf tho

Ccdo concerning registration.

The same article also declares,

as regards moveables, that cf

two purchasers of the samo
thing, from tho same owner,
the one who is in bona fide
possession of it shall be deemed
owner. The reasons cf this

exception are the almost irapcs-

sibility of following a moveable
when it passes through many
hands, the inconvenience and
expense cf annulling the seve-
ral transactions by which it

was transferred, and tho con-
seq[uent embarrassment of com-
mercial dealings.

The sufficiency of consent
without delivery is applied to

Gifts by article ^77, and by
article 795. The former de-
clares delivery unnecessary,
and gives dcnocs, whose deeds
arc registered before the donor's

death, a right to claim from his

heirs things given but net yet
delivered. The latter declares

acceptance, without delivery,

sufficient to complete gifts tnter

vivos.

Article 1<I:7S applies tho
same rule to Sale, which it con-
sequently de lines as a contract

by which a man riivea a thing
fjr a price, &c., instead of, as
formerly, a contract by which
a man obligca himself to give

the enjoyment of a thing, &c.
As a corollary of this d&.inition

it follows that a person cannot
sell what does not belong to

him, and that, if he does, he is
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liable in damages towards any
purohaaor ignorant of tho fact.

This is declared in article

1487. But, in order to avoid
practical inconvenience, article

1488 admits tho validity of tho
sale when the matter is com-
mercial, or when tho vendor
afterwards boeomes owner of
tho thing. It also retains the
rules of the old law with respect
to things lost or stolen. These,
when bought at a judicial sale,

cannot be reclaimed, and when
bought in a fair or market, at

a public sale, or from a trader
dealing in similar articles, can
only bo reclaimed upon reim-
bursing tho price paid for them.

Following out the same prin-

ciple, article 1493 declares
that tho vendor's consent to tho
buyer's removal of the thing
sold, when thero is nothing to

hinder such removal, is suffi-

cient to satisfy tho obligation to

deliver. Article 1570 renders

the sale of debts and rights of

action perfect, between tho
buyer and tho seller, by the
completion of the title, if au-
thentic, or the delivery of it, if

it is under private signature.

And article 1579 obliges a
person who sells a right of
succession, without specifying

the property of which it con-
sists, to warrant his right as

heir. Under the old law he
only warranted the existence

of the Buocession.

Under a»ilcle 1590, Ex-
change, like Sale, is completed
by consent alone.

Anotlior branch of the law
in wh'ch "important changes
havo been made with tho view

of facilitating the disposal of

property, is that relating to

Wills. The formalities attend-
ing these acts have been sim-
pliiied, and the English and
the French forms have been
more nearly assimilated.

Thus, article 843 simpli^'es

tho French form by dispensing
with the formality of dictation,

(dicti et nomin4), and the read-
ing over of the will a second
time ; and article 844, as re-

gards the same form of wills,

allows aliens to bo witnesses,

and requires that tho witnesses
shall be of full age. In tho
latter particular there is a
slight restriction, not found in

tho old law which allowed
persons over twenty years* of
age to bo witnesses. tVhen the
age of majority was twenty-
f.ve years, there was some
reason for admitting witnesses

under that age and above
twenty, but since tho full age
has boon fixed at twenty-one
the reason has no longer the
same force. It is almost use-

less to make a special category
of persons between the ages of

twenty and twenty-one, and
this rule, requiring the wit-

nesses to bo of full ago, has,

moreover, tho advantage of

being tho samo as that which
applies to wills in the English
form.

Under our former law a will

could not be executed before

notaries who wore related or

allied to the testator to the

degree of cousins-german in-

clusively, nor before notaries

and witnesses very nearly re-

lated or allied tu one another.

Article 845 gives a more simple
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and (lofmittf rule, by romovinj;
altogether the incompetency of
witnesses by reason of relation-

ship or alliance, and restricting

the prohibition, as regards
notaries, to those who are relat-

ed or allied to the testator, or to

each other, in the direct line,

or in the degree of uncle,

brother, or nephew.
Hitherto legacies made in

favor of the notaries or wit-
nesses before whom a will was
executed, or of their relations

or connections to the degree
of cousins-gerraan inclusively,

were not only null, but had the
effect of annulling the whole
will. Under article 8<16, this

nullity is limited, as regards
the legacies, to those made in

favor of the notaries or wit-

nesses, of the wife of any such
notary or witness, or of any
relation of his in the first

degree, and, as regards the
remainder of the will, is done
away withj the nullity of the

legacy no longer entailing that
of the whole will.

Article 853 contains similar

provisions respecting wills in

the English form, except that,

as females may be witnesses to

these wills, husbands of wit-

nesses are added to the cate-
gory of those to whom legacies

cannot validly be made.
Article 847 provides a mode

by which deaf mutes, and
others who cannot speak, may
make wills in the authentic or

French form. The amendment
was only needed for wills in

this form, as the existing law
already afforded those persons
the means of making wills in

the holograph form, (art. 850),

i

or according to the form derived
from the laws of England (art.

852.)

Article 851 enacts that, in

wills in the English form, the
two witnesses must attest the
signature at the same time,
and the testator must produce
the will, and acknowledge his
signature to it, in their pre-
sence. Under the old law the
witnesses did not require to

attest the will at the same time,
nor was the same acknowledg-
ment necessary. This article

moreover subjects moveable
property to the same formali-
ties as immoveable property,
though formerly it might, ac-
cording to the English form, bo
willed by means of any writing
of a nature to indicate the in-

tentions of the testator. These
provisions, viewed in relation

to wills in the English form
only, are certainly restrictive,

but considered in relation to

the subject of wills generally,
and as an approximation to

the authentic form, they con-
tribute to simplify our double
system, and by this means in-

directly facilitate the disposal
of property. For these reasons
they have been mentioned
under their present head.

Other provisions adapted to

facilitate the disposal of pro-
perty, (rights and claims being
considered as such,) are to be
found in article 1155, which
allows conventional subroga-
tions to be made by private

writings, and provides that

such subrogations shall become
effectual against third parties

by means of registration. The
old law required that subro-
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gallons should bo mado by
authontic dcods.

III.

Tho next class of changes
to bo noticed consists of thoso

which have in view tho Stabi-

lity OP Rights.
Under this head are com-

prised such provisions as are

\ntonded to maintain contracts

in their integrity, and such as

tend to preserve established

relations, either by limiting the
actions which might disturb
them, or by shortening pre-
scriptions and simplifying the

rules which apply to them.
With a view to the integrity

of contracts, minors and inter-

dicted persons are no longer
rcliovable from their acts, when
they have been legally assisted.

It was no doubt considered that

such persons are sulBciently

protected by the formalities

without which their interests

cannot be aifected, by tho

presumed knowledge and inte-

grity of tho tutors or curators
appointed to represent them,
and by the recourse which
they h.avo against these repre-
sentatives. Thus, article 301
declares that minors are not
relicvable from tho acceptance
or renunciation of successions

;

but in order to protect them,
on the other hand, it provides
that tutors shall no longer ac-
cept or renounce successions for

their pupils, without judicial
authori;(ation and the advice
of a family council. Similar
provisions are contained in

article 1341, with regard to

tho acooptanoe of community

by a minor wife Hurviving her
husband ; in article 307, as

regards transaction; in article

7\m, with regard to the ac-

ceptance or renunciation of

gifts ; and in article 1010,
with respect to contracts for

the alienation of real property,

or the partition of successionf>.

Minors duly assisted, though
not generally rcliovable from
stipulations contained in their

contracts of marriage, were so

when tho gifts or advantages
were excessive ; but article

1000 no longer recognizes any
exception, and these stipula-

tions are now as effectual as

those made by persons of full

age. Under article 310 eman-
cipated minors are no longer
rclievable from any acts which
the law allows them to perform,
except in so far as persons of
full age would boj and under
article 1551, minority does
not suspend the lapse of tho
period within which a right of
redemption must be exercised.

Although in some of the
foregoing articles interdicted

persons are not ndentioned with
minors, the same rule should
apply to both, and article

343 declares this by necessary
implication, if not in express
terms.

As to persons of full age,
they can no longer avoid their

contracts on the ground of
lesion. Such is the enactment
of article 101'^; and article

751 prevents them from doing
so even in the case of partitions

of succession.

As further tending to estab-
lish the system of integrity of
contracts, by making them as
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binding as possible upon tho
parties, article 1070 provides
that the sum stipulated in a
contract, as damages for its

non-performance, is no longer

liable to be modified by the

court, although, if tho contrary
has not been specially agreed
upon, it permits a reduction in

cases where tho contract has
been beneficially performed in

part, and where tho time for

the performance is not material.

Similar provisions are contain-

ed in article 1135, with respect

to tho penalty stipulated for

the inexecution of the contract

;

and article 1140 deprives tho
Circuit Court and Commis-
sioners* Courts of their power of

ordering sums actually payable
to be paid by instalments,

without the consent of the
creditor.

Under article 1603 tho

alienation of property leased

no longer annnls tho lease,

unless tho lease contains a
special stipulation to that effect

and is registered. But article

16G4: provides that if under
Huch stipulation the lessee is

expelled, he cannot recover
<laniages, unless he has ex-

l)res.sly reserved the right to

do S(».

Article 1186 conforms to

the same principle of binding
parties to perform what they
have undertaken, by enacting
that the amount paid by a
surety for his release shall no
longer go in reduction of the
amount due by the principal

debtor. It may, however, be
[imputed in discharge of the

cosureties, in cases where they
have a recourse against tho

one released, and to the extent
of that recounie.

In sales of immoveables, tho
right of dissolution for non-
payment of price, and in gifts

of immoveables, the right of
revocation for non-fulfilment of
conditions, were rights which,
under the former law, though
not stipulated in the contract,

might at any time put an end
to it. In order that the in-

tegrity of contracts should not
be afifected by rights which are
not stipulated by them, and
that third parties should bo
protected in all dealings based
upon such contracts, articles

816, for Gift, and 1530, for

Sale, provide that these rights

shall no longer be exercised
unless they ore expressly re-

served in the deed. When so
reserved, they are similar in
many respects to the stipulated
right of redemption of immove-
ables sold. All three are limit-

ed as to their duration ; their

exercise is kept within tho
terms of the contract j and they
are governed by similar rules.

Some of these rules are in

amendment of the former law.
Thus, article 816 subjects tho
revocation of gifts for non-ful-
filment of conditions to tho
same rules as the dissolution

of sale for non-payment of tho
price, and docs away with tho
necessity of obtaining a preli-

minary judgment condemning
the donee to fulfil the con-
ditions imposed by the gift.

Article 1538 declares that the
judgment dissolving a sale for

non-payment of price must be
absolute, instead of, as for-

merly, granting delay for the
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payment, and only becoming
abeolttte when such delay had
expired. So long, however, as

the Judgment has not boon

f;iTen, the buyer may provont
tfl being rendered by paying
the price with interest and costs

of suit. Article 154ii, con-
trary to the old rule, provides
that a suit brought for the
price is not a waiver of the
right to dissolve the sale for

non-payment ; and article ISST
subjects this right of dissolu-

tion to the rules relating to

the right of redemption, which
aro contained in subsequent
articles; among these, articles

154S, 1540, 1650 and 1551,
contain new law. Article 1548
forbids any stipulation of a
right of redemption for a period
exceeding ten years, and re-

duces to ten years any longer
term stipulated. Arttdle 1540
enacts that the term stipulated
must be strictly observed and
cannot be extended by the
court; formerly the right was
not lost by the expiration of

the period agreed upon, and it

had to be declared extinct by
a formal judgment. Article

1550 makes the buyer absolute
owner of the thing if the seller

fails to exercise his right of
redemption within the stipu-

lated time. Article 1551, which
has already been noticed, enacts
that the period agreed upon
runs even against minors and
other incapable persons. For-
merly these rights wore pre-
scribed by thirty years, but by
article 2948 no prescription is

required, as they are abso-
lutely limited, either by tho
legal term of ten years, or by

any shorter term stipulated.

Another cause of dereasance
was the subsequent birth of

children to a donor, by means
of which the gift became null.

Under article 819 a gift can
no longer be annulled by this

moans, unless the deed con-
tains a stipulation to that effect.

The opinions and habits of

former times may perhaps have
justified a presumption that
gifts were tacitly understood
between the parties to bo sub-
ject to this resolutive condition,

but at tho present day no such
agreement would enter tacitly

into the minds of the contract-

ing parties. The right of an-
nulling the contract for such a
cause being therefore contrary
to the real intention of the

parties, and, moreover, inju-

rious to the interests of third

parties in their relations with
tho donee, it has very pro-
perly been abrogated.
Under tho old law the pro-

perty belonging to a substi-

tution was liable to a sub-
sidiary recourse which the wife
of the institute could exercise

against it, for securing her
dower or her dowry. This rule

was founded upon a presump-
tion that the grantor of the
substitution had in view tho
advantage of the institute

rather than that of the substi-

tute, and was therefore willing

to promote the marriage inter-

ests of tho former in preference
to tho direct interests of tho

latter. The correctness of this

presumption oven under the
j

ancient system might well be
questioned, but it is certainly

no longer applicable to our
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present usage, acocording to

which the substitute is gen-
erally the party whose benefit

is chiefly in view. Article 054
accordingly does away with
this liability, and so far main-
tains the integrity uf the sub-
stitution.

Another presumption tend-
ing to annul, if not a contract,

at least the written expression
of a man's intentions respect-

ing his property, was that in

virtue of wnioh legacies were
deemed to be revoked when,
subsequently to the will,

enmity, to certain degrees, had
sprung up between the testa-

tor and the legatee. This is

another of those presumptions
which have ceased to be well
founded. The correct infer-

ence at the present day would
bo, that if the enmity had the
effect of changing the testator's

intentions it would also cause
him to revoke the legacy in

an express manner. Article

803 accordingly declares that
enmity does not establish a
presumption of revocation.

The provisions which have
in view the maintenance of

established relations embrace
the whole subject of pre-
scriptions, whether acquirendi
cauad, or liberandi cauad, or,

according to the language of

the Oode, adopting that of the
Scotch Law, whether poaitive

or negative. These provisions
tend to attain their object,

some by creating limitations

where none befbre existed,

some by shortening prescrip-
Itions already existing under
the previous law, and others

by extending or by . implifying
the rules of prescription, so as
to secure greater uniformity
and the more easy aoquiremont
of prescriptive rights.

New limitations are Intro-

ducod by the following six

articles. Article 110, in the
case of marriages contracted
in error or without iVee consent,
provides that no action to annul
the contract shall be brought,
if cohabitation has continued
for six months after the party
has acquired full liberty, or
has become aware of the error.

Article 151, in the case of
minors contracting marriage
without the necessary consent
and formalities, provides that
the persons whoso consent was
necessary cannot demand the
nullity of the marriage if, after

becoming aware of its having
taken place, they havo allowed
six months to elapse without
making any complaint. These
marriages, now as formerly,

become valid when even tacitly

approved, but as the lapse of
time from which a tacit appro«
val might be inferred was not
fixed, a specific limitation was
evidently desirable. Article

323 limits to the term of

two months a husband's right

to disown a child born to

him during his marriage ; and
article 224 extends this pro-
vision to the husband's heirs.

Article 423 limits to one year
the right of a proprietor to

reclaim any distinguishable

portion of his land which by
the sudden force of a river or

stream has been carried on
to the property of another.

Under the old law he could not
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reclaim it when by length of

time it had become apparently
incorporated with the adjoin-

ing property.* This rule was
indefinite, and is advantage-
ously replaced by that of the

Code. Lastly, article 1040
declares that contracts entered
into by debtors in fraud of

their creditors cannot be set

aside at the suit of the latter,

unless the action is brought
within a year from the dis-

covery of the fraud.

The shortening of prescrip-

tions was not only desirable
generally for the better pre-
servation of established rela-

tions, but it had become expe-
dient in some instances from
the improved means of modern
travelling and correspondence.
All parts of the world are now
brought into closer connection,

and the obstacles of distance
and delay have been compara-
tively removed. Absences are
now so usual and so frequent
that they no longer call for

exceptional legislation, and
they so slightly interrupt home
relations that absentees have
ceased to require years of
delay for their protection. The
ten extra years formerly al-

lowed to absentees in the mat-
tor of prescription have there-
fore been dispensed with, and
the old prescription of ten years
entre presents, or twenty years
entre absents, is now simply
one of ten years without dis-

tinction. The articles which
have been framed in confor-

mity with this change are
i3»06, SaSl, »S5S, »S54:,
»a55, aaso, $s$s57.

The privilege which the

church and religious houses
formerly enjoyed, of not being

f»i
escribed against by any time

ess than forty years, is abo-
lished, for the same reasons
as those above given, and,
under article $3^18, prescrip-

tion may now be acquired
against them by thirty years,
as against other persons. Im-
memorial or centenary pre-
scription has also, by article

^$345, been abolished, and the
effects resulting from it are
attributed to that of thirty

years | and article $2270 extends
this provision even to prescrip-

tions begun before tne Code
comes into force.

Article 1116 provides that a
joint and several debtor from
whom the creditor has con-
tinued, during ten years, and
without reservation, to receive

a separate share of arrears or

interest, is relieved from his

joint and several liability,.even

for future arrears or interest,

or for the capital itself. The
period was formerly thirty

years, but with us the ten

years is quite sufficient to estab-
lish a presumption of the cre-

ditor's acquiescence, and the

shortening of the term is in

conformity with the general
policy of the Code in matters
of prescription.

Article 3S50 establishes a
uniform negative prescription

of five years for all arrears of

rents, rent, interest, and natural
and civil fruits generally. Con-
stituted rents were already
subject to this limitation, but
all the other arrears were
only prescribed by thirty years.

Uniformity and the mainten-

ance!

not

amei
fount

convc

no lol

the ei
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ance of existing relations are

not the only motives of this

amendment; another reason is

founded upon the fact that the
conventional rate of interest is

no longer restricted, and that
the evil of allowing arrears to

accumulate is in consequence
the more to he apprehended.
The time of nearly all the

shorter negative prescriptions

has been reduced, and they
have been conveniently class-

ified by articles »i260, »»61
and 9a6$8.

Thus, article S360 enumer-
ates the actions which will be
now prescribed by five years.
It includes some which were
formerly subject to a different

limitation and with respect to

which consequently the law is

changed. These are : 1. The
action of notaries for profes-
sional remuneration. Formerly
there was no other limitation
than the general prescriptioni

by thirty years". 2. The action
against attorneys, notaries and
judicial depositaries, for the
recovery of papers and titles.

Under the old law this action
was prescribed by five years
from the end of the proceed-
ings, when the documents had
served, but only by ten years
from their reception, when they
had not been produced, or the
proceedings were not ended.
The change consists in fixing
the period at five years in
either case. 3. Actions upon
claims of a con;mercial nature.
This abolishes the former six

years prescription, and sub-
stitutes the period already
allowed for actions upon bills

and notes. 4. All actions upon

sales of moveable effects.

Claims of this kind between
traders, or between traders and
non-traders, would fall under
the preceding category as com-
mercial matters, but the article

goes further, and, by 8pe«.ially

including sales between non-
traders, extends this prescrip-
tion to all sales whatever of
moveable effects. 5. Actions
for hire of labor, or for the
price of manual, professional

or intellectual work and mate-
rials furnished, except such as
are hereinafter mentioned as
being subject to a still shorter

prescription. These actions

under the former law, would
have been prescribed by six

years or by thirty.

Article aHQl enumerates the
actions to which the Code
applies a prescription of two
years. 1. Actions for seduc-
tion or lying-in expenses. The
former period was five years.
2. Actions for damages result-

ing from offences or quasi-
offences, whenever other pro-
visions do not apply; these
formerly lasted six years. 3.

Actions for wages of workmen,
not reputed domestics, and who
are hired for a year or more.
Under the old law these actions
were prescribed by six or by
thirty years, according as the
matter was of a commercial
nature or not. 4. Actions for

sums due schoolmasters and
teachers, for tuition and board
and lodging furnished by them.
The old law required only one
year.

Article $S36S enumerates the
actions which are subjected to

a prescription of one year.
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Those in which that period
changes the previous law are
1. Actions for bodily injury,

not provided for by spooial

laws. These actions formerly
came under the general pre-
scription by thi ^y years. 2.

Actions for wages of domestic
or farm servants, merchants'
clerks, and other employees
hired for loss than a year.
Merchants' clerks were formerly
subject to the six years pre-
scription, and the servants or

employees had a right to re-

cover for one year besides the
ourrent year or month, accord
ing to whether they were hired

by the year or by the month.

The articles to be next ex-
plained are those which tend
to produce greater simplicity,

uniformity, or facility, in the
matter of prescriptions.

As regards the prescription

of moveables and personal
actions under our former law,

different rules obtained. In
commercial matters the English
rule governed, by which they
were subjected to the lex fori ;

in all other matters the French
rule prevailed, which subjected
them to the law of the domicile

of the debtor or the possessor.

Then as to the admissibility of
foreign or partly foreign pre-

scription, the law was also

different, according to whether
the matter was commercial or

not.

Articles SlOO and 2101,
partaking of both systems, have
adopted a uniform rule, appli-

cable to moveables and to per-

sonal actions generally, whether
in commercial matters or not,

and subjecting them to the
lex fori. Under the former
article prescription entirely

acquired under foreign law,

before the possessor or debtor
was domiciled here, may be
invoked, if the cause of action

did not arise, or the /Icbt was
not stipulated payable, in

Lower Canada; and prescrip-

tions partly acquired under a
foreign law may, under the

same restrictions, be invoked,
provided they have begun
abroad and are completed
under our own law. Pre-
scriptions entirely acquired in

Lower Canada may be invoked,
dating from the maturity of the
obligation, when the cause of
action arises, or the debt is

stipulated to be paid, or the
debtor, at the time of the

maturity, had his domicile, in

Lower Canada; and in other
cases, from the time when he
becomes domiciled in that por-
tion of the Province. Under
the latter of these articles, pre-
scriptions begun under the law
of Lower Canada must bo com-
pleted under the same law,
without prejudice to those

acquired wholly or in part
under foreign law in confor-

mity with the preceding article.

Under our former law pos-
session obtained by violent or

clandestine means could never
avail for prescription, but ar-

ticle 2198 adopts the more
equitable and logical rule, that
when these defects have ceased
prescription may commence.
Neither the thief, however, nor
his heirs or successors by uni-

versal title, can by any length of
time prescribe the thing stolen.
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commence.
lowever, nor
"sors by uni-

liny length of

ping stolen.

Article 2303 declares that
good faith is always presumed

;

under the old law it was pre-
sumed when possession accom-
panied title. The amendment
seeks to remove all doubt
or restriction from the simple
and just rule, which prevails

throughout the Code, that fraud
or bad faith must always be
proved.

Other provisions intended to

extend or simplify the rules in

matters ofprescription, are con-
contained in following articles

:

Article 3307, in cases of sub-
titution, enables the substitute,

even before the opening of his

right, to bring an action to

interrupt prescription ; and,
having thus destroyed the only
reason why, under the old law,

Erescription did not rnn against
im, it declares him to be, like

other persons, liable to be pre-
scribed against, unless pro-

tected by minority or other dis-

ability. Article 3333, which
should be taken in connection
with article 2269, is intended
to explain and to limit the

application of the old maxim :

contra non valentem agere non
currit preacri2'>tio. This rule

is restricted generally to such
persons as are under an abso-
lute impossibility, in law or in

fact, of acting by themselves,
or of being represented by
others. Minors, however, as

well as insane persons, are not
subject to the prescription by
thirty years, nor to that in

favor of subsequent purchasers
ofimmoveables with title and in

good faith, nor to the ten years
prescription of actions in res-

1*

cission of contracts for error,

fraud, violence or fear. Article

3340 applies to all prescrip-
tions the uniform rule which
formerly applied only to the
short prescriptions, namely
that they are reckoned by
days and not by hours, that
they are acquired when the
last day of the term has
expired, and that the day
on which they commenced is

not counted. Article 3346
declares that commercial debts,

although prescribed, may be
pleaded in compensation. Un-
der the former law this was
not allowed ; the object being,

no doubt, to prevent a debtor
in bad faith from paying his

debt by setting off against it

prescribed claims or notes

which he had bought up.
The article, however, attains

this object by providing that,

in all cases, prescribed debts
can only be pleaded in com-
pensation when the compensa-
tion took place before the pre-
scription. Commercial debts

as well as others are therefore

brought under one uniform
rule. Article 3367 no longer

admits of the controversies

which frequently arose, as to

whether a particular negative
prescription was intended by
law to establish a presumption
of payment, or whether it was
an absolute bar to the action.

Negative prescriptions are not

only declared absolute, butthts

article even dispenses with tho
necessity of pleading tliem.

Article 3368 declares that in

the matter of prescription of

moveables, the three years

shall be computed from tho
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loss of possession. This pre-
scription may consequently be
sot up by any person in actual
possession of the thing threo
years after the dispossesion of

the party claiming it. Under
the old law requiring three

years possession, it was diffi-

cult and often impossible for

the possessor, owing to the
nature of moveables and the

frequency with which they
change hands, to prove the

possession of the persons from
whom his own was derived.

The article removes this diffi-

culty, and also extends the
prescription to cases in which
the moveable has been stolen

;

it being considered that in

these oases, as in those in which
immoveables are concerned,
the good faith of the posses-

sor, rather than the bad faith

of the person from whom he
derives his title, should be the
guide in determining the legal-

ity of the possession.

IV.

The next head to be noticed
is that of the Protection op
THIRD PARTIES.

The principal means of pro-
tecting third parties, is the pub-
licity given to all contracts or

claims by which their interests

may be affected. Nearly all

the articles under this head
will therefore be found in the
title Of liegistration. A few,

however, which do not fall

under that title, may be men-
tioned first.

Article 731 preserves the
hypothecary claims of credi-

tors upon immoveables re-

turned by an heii* to t1i4

mass of a succession. For-
merly third parties having
such claims upon property
subject to be returned were
liable to lose their right of
hypothec when the return took
place. Article 812 provides
that gifts will no longer be
subject to be dissolved by
reason of the subsequent birth

of children to the donor. Ar-
ticle 1313 requires, for the
information of third parties

interested, that all judgments
ordering separation between
husband and wife, shall be
inscribed upon a posted list

kept for that purpose. Ari^^cle

1536 declares that the non-
payment of price, in Sale, shall

not bo a ground for dissolving

the contract, unless the deed
contains a stipulation to that

efiFect. This stipulation, follow-

ed by the registration of the

deed, being a sufficient notice

to third parties that the prica

remains unpaid. Article OZii

limits substitutions to two de-
grees, exclusive of the institute.

This restriction enables third

parties, acquiring rights upon
property, to guard against pub-
stitutions without being obliged
to trace back the title deeds
beyond a limited time. It is

also based on other, and per-
haps more important, motives,

but its bonelit to third parties

has been selected, for conveni-
ence, in order to place the
article under the present head.
The articles which now con-

tain new provisions in the
matter of registration may be
enumerated as follows : 661
requires the registration of
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judgments authorizing tlie ac-
ceptance of successions under
bonefit of inventory ; 981 de-
clares that prohibitions to

alienate must be registered,

oven as regards moveable pro-
perty ; $2047 and ^130 render
hypothecs ineflfectual, oven be-
tween the contracting parties,

unless they are registered ; the
only exception being the hypo-
thecary claim of mutual insur-

ance companies for the pay-
ments due by parties insured

;

3088 does away, for the future,

with the provision of the statute

under which open and public
possession was equivalent to

registration ; 2008 requires
that in registering wills the

date of the testator's death
should also be registered; it

also provides for the registra-

tion of title by descent, and
deprives of any effect all con-
veyances, hypothecs, or real

rights granted upon immove-
ables by owners who have not
registered their title thereto

;

J9100 obliges vendors to register

their stipulated right of taking
back an immoveable sold, in

the case of non-payment of the

price, but allows them a delay
of thirty days to do so ; 3101
enacts that all judgments an-
nulling deeds by which im-
moveables are conveyed or

transmitted, or permitting re-

demption or revocation, must be
registered ; SlOfS declares that
no action founded upon the

right of a vendor to dissolve a
sale for ;ion-payment, or upon a
vendor's right of redemption,
can be brought against third

parties, unless the stipulation

of such right has been register-

ed; 3107 requires that mem-
orials of claims for funeral
expenses, and expenses of last

illness should be registered
within six months of the
death, in order to preserve
the privilege attached to such
claims ; 31IG provides for

the registration of the right
to customary dower ; 3110
obliges notaries, on pain of
all damages, to see to the
previous registration of the
tutorships of such minors, or
the curatorships of such inter-

dicted persons as are interested

in any inventories they are
called upon to make ; 3130
declares renunciations of dower,
of successions, of legacies, or

of community of property, in-

effectual aga; 'st third parties,

unless the^ ' *vo been register-

ed ; 313<ii requires and pro-
vides for the registration of
transfers or subrogations of
hypothecary claims, and 3178
provides for their being men-
tioned in any copy of the docu-
ments creating such claims
delivered by the registrar

;

3138 renders leases of im-
moveables for more than a
year inoperative against third

parties unless they are register-

ed ; 3130 declares that no dis-

charge from the rent of im-
moveables, for more than one
year in anticipation, shall avail

against a subsequent pur-
chaser, unless it has been
registered together with a de-
scription of the immoveables

;

3140 requires that memorials
for the preservation of interest

or arrears of rent, besides the
formalities already prescribed
by law, shall be accompanied
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by an affidavit of the creditor

that tho amount thereof is duo
;

filG'Z enacts that tho provi-

sions under which registrations

may bo oflfected in Quebec and
Montreal, in separate books
according to a certain clas-

sification, may bo applied, by
proclamation of tho governor,

to any registration division tho

population of which exceeds
lifty thousand souls ; 2175,
with respect to tho obligation

of ownoi's of immoveables de-
signated upon tho official plan
to deposit a separate plan and
book of reference lo. such
immoveables whenever they
subdivide them into town or

village lots, limits that obliga-

tion to cases where tho pro-
perty is subdivided into more
than six lots ; and ai8$3 re-

quires tho entry-book and tho
index to immoveables to bo
authenticated in tho same
manner as tho registtfr.

V.

Tho next and most numerous
class ofamendments introduced
by the Code comprises those
which tend to the Genebal Im-
provement OF THE Laws, either

by rendering thcra more simple,

convenient, or uniform, or by
supplying deficiencies, or re-

moving useless provisions.

These will be best classified

in the order of the titles in

which they occur.

In tho title Of Acta of Civil

Status, article ll, for the sake
of uniformity, prescribes that
tho registers in which acts of
religious profession are in-

scribed shall bo authenticated,

in tho samo manner as other
registers of civil status ; and
article 77, supplies an omis-
sion in tho law, by providing a
remedy in cases wnere an act

of civil status has been entirely

omitted from the register. Pro-
vision already existed for rec-

tifying such entries, but none
to meet the case of their total

omission.

In tho title Of Abaenteea,

article 93, in view of the mo-
dern facilities of communica-
tion with distant parts of tho
world, reduces, from ton years
to five, the period after which
the presumptive heirs of an
absentee may obtain authority
to take provisional possession of
his property ; article 97, for tho
protection of the absentee, ob-
liges the persons obtaining the
provisional possession to cause
the immoveable property to bo
examined by skilled persons in
order to establish its condition,

and provides for the homologa-
tion of their report, and tho
payment of tho expenses out
of the absentee's property.

In the title Of Marriar/e,

article 13iS, supplying a de-
ficiency in tho former law,
renders it incumbent upon the
officier about to solemnize a
marriage to asertain that there
is no legal impediment to it,

whenever tho last domicile of
tho parties was out of Lower
Canada, and the bans have not
been published there. Article

141 provides a means of oppos-
ing tho marriage of an insane
person, even if ho is of age and
has not been interdicted. The
right of making s'ich opposi-

tions is given to the nearest

rclatioi

cxclusi

order

This in

cstablii

intordi(

declare

tion fa

out an;

missal,
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and
scribed
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relations or connections, to the

exclusion of others, and in the

order mentioned in the article.

This insanity must however bo
established without delay, by
interdiction ; and article 143
declares that any such opposi-

tion falls to the ground, with-

out any demand for its dis-

missal, if it is not followed up
with the necessary formalities

and within the delays pre-

scribed by tho Code of Civil

Procedure. Articles IS? and
158 subject officers solemniz-

ing marriage to a penalty not

exceeding five hundred dollars,

for any infringement of tho

rules by which the Law requires

them to be governed.
In the title Of Separation

/rum Bed and Board, article

S03 supplies a remedy in the

event of a wife leaving the

residence assigned to her dur-
ing tho pendency of a suit in

separation. The husband, in

such case may be released from
his obligation to pay her an
alimentary pension, or, in case

she persists in not returning,

when ordered by the court, her
action may be dismissed ; sav-
ing her right to bring another.

Article 5810, for the sake of

convenience as well as pro-

piiety, provides that a wife

who is separated from bed and
board, and requires to be
author' zed for any act tending
to alu.'aate her real property,
may apply to a judge directly

for such authorization, without
being obliged, as formerly, to

seek that of her husband in the
first instance.
In tho title 0/ Filiation,

article ^35 prescribes the mod©

by which a husband may dis-
own a child, and article fifia

renders that mode indispens-
able, by declaring that in
default of its being followed
within the proper time, tho
child will bo held to be leg-
itimate.

In the title 0/ Minority,
Tutornhi]) and Emancipation,
article 5270 reduces from three
to two Hie number of tutor-
ships which justifies a person
in refusing to accept another;
that of his own children ex-
cepted. Article 301 remedies
a defect in the former law by
providing that tutors shall no
longer accept or renounce suc-
cessions for their pupils with-
out the advice of a family
council, and that, even then,
the acceptance can only bo
under benefit of inventory.
Article 3058, conferring a bene-
fit upon minors without pre-
judicing tho interests of any
other parties, provides that
when a succession has been
renounced in behalf of a minor,
itmay afterwards, if no one else

has accepted it, be accepted
either for him, under the pro-
per authorization, or by him,
when ho has attained his majo-
rity. But he must then take
it as he finds it, and subject to
all sales or other acts legally
done during its vacancy. Ar-
ticle 304, for expediency and
uniformity, extends to fifty

dollars the amount for which
minors may bring an action

to recover wages.
In tho title Of Majority,

Interdiction, Curatorsklp and
Judicial Advisers, article 34*1:

supplies a deficiency in thu
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and confusion, havo been abo-
lished. It inattors not under
tlio Codo wliothcr property be-

longing to a succession is move-
able or immoveable, prnpre or

acqtUt, or to which of eight
different kinds of jtroprvs it

belongs ; article 600 considers

neither its origin nor its nature,

but treats the whole as one
inheritance, subject to uniform
rules.

As regards the order of suc-
cosKion in the collateral line

and the direct line ascending,
new rules are established.

Thus, under articles 036, 037,
038 and 030, which treat of

successions devolving to ascen-
dants, if a person dies without
issae, leaving a father or

mother, or both father and
mother, and also brothers or
sisters or their children, one
half of his succession falls

to the father and mother,
or to either of them if

the other is dead, and the
other half to the collaterals

just named. No other collate-

rals succeed to him, although
his father and mother bo dead,
if he loaves any ascendants
whatever ; but one half goes to

the ascendants of the paternal
line, and the other to those of
the maternal line. Under ar-
ticles 631, 633, 033 and 034,
which regulate collateral suc-
cessions, the brothers, or sisters,

or nephews and nieces, of a
person dying without issue in-

herit one half of his property,
if he leaves a father or mother,
and the whole of it, if he does
not. If they are the issue of
different marriages, the pro-
perty is divided into two equal

Eortions, those of the whole
lood sharing in both portion^,

and those of the half blood
sharing in one portion only.

In the event of the deceased
person leaving none of the

relations above named, but
only more distant collaterals

and ascendants in one line

only, the ascendants and colla-

terals each take one half. If,

in tho same case, he leaves no
ascendants, then one half falls

to the nearest collatoi'al in the

paternal line, and the other to

the nearest in the maternal
lino. Beside the above changes
a few others also relate to the

matter of successions. Thus,
article 640 provides that where
the heirs of an heir who dies

without accepting or renounc-
ing a succession devolved to

him, do not agree as to whether
such succession shall be accept-

ed or renounced, it is held to be
accepted under benefit of inven-
tory . Article 683 declares that,

in the collateral line, the bene-
ficiary heir is not excluded by
one who accepts uncondition-

ally. This is contrary to the

old rule, but it is similar to

that which governs successions

in tho direct line. It is not
only more equitable, but has
the advantage of establishing

a uniformity in respect of both
lines. Article 713 applies to

all heirs, in whatever line of
succession, the rule which for-

merly governed only heirs in

the direct line, or those in the
collateral line who were also

legatees ; so that in all cases

the heir must return into the

mass of the succession all gifts

or legacies made in his favor.
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This obligation, however, is not

binding when the gift or the

legacy contains an express
exemption from it. Article 714
extends the provisions of article

71 2 to donees who at the time
of the gift wore not heirs, but
who, at the time when the suc-

cession devolves, are entitled

to succeed. Article 798, for

the sake of uniformity and
convenience, renders general
the rule which was formerly
exceptional, by declaring that,

in all cases, the return of

immoveables by the heir who
is also a donee or a legatee

may, at his option, be made
either in kind or by taking less

at a valuation.

In the title Of Oifts inter

vivos and hy xoill, article 833,
for the sake of simplicity and
uniformity, abolishes the privi-

lege which minors over twenty
years of ago had, under the old

law, of bequeathing certain
portions of their property.
When the age of majority was
twenty-five years, minors be-
tween that age and twenty
formed a considerable class, in

favor of whom exceptional pro-
visions might justly be made,
but when the age of majority
was fixed at twenty-one years,
no sufficient reason remained
for preserving an exceptional
rule in favor of minors during
only one year of their minority.
Article 848, in view of the
facility with which notaries

may now bo procured, enacts
that, except in the district of
Gaspe, where it may still be
difiioult in many instances to

obtain their services, ministers

of religion can no longer act as

notaries and can only serve as

ordinary witnesses. Article 871
contains an amendment which
is but a corollary of that con-
tained in the title Of Ohliga-

tiona on tho subject of defaults

(art. 1067.) It provides that

in cases whore, under the old

law, fruits and interest arising

from a thing bequeathed would
not have accrued until after a
judicial demand, they may
now date from the time when
the debtor of the legacy is put
in default. Article 878 declares

that universal legatees and
legatees by general title, after

they have accepted, are per-

sonally liable for the debts

and legacies imposed upon
them by law or by the will, un-
less they have obtained bem^fit

of inventory ; and assimilated

their position in other respects

to that of the heir. This article

however, is rather an interpre-

tation of the old law than the

introduction of a change, and
is in harmony with a subse-
quent article (891) which, in

the matter of seizin and all the
consequent rights and actions,

places legatees, by whatever
title, in tho same position as

heirs. Articles 881 and 889
relate to the presumptions re-

sulting from the legacy of a
thing which does not belong to

the testator. Under the old

law such legacies were valid if

the testator was aware that
the thing did not belong to

him, or if the thing belonged
to the heir or legatee charged
with the payment of it j the
presumption being, in either

case, that he intended the
thing to be procured or the
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value of it to be paid in fulfil-

ment of the legacy. As wills,

however, are now drawn in

ordinary language, and the

testator has every facility for

giving a clear expression of his

intentions, no reason exists for

maintaining these presump-
tions, and according to the two
articles just mentioned they
are no longer recognized. If,

however, the testator, after

bequeathing the property of

another, should become owner
of it, article 883 provides that

the legacy will be valid as

regards any portion of it re-

maining in his succession ; but
any alienation of it by the tes-

tator destroys the legacy, even
though, by reason of the nullity

of such alienation, the property
should bave returned into his

succession. Article 889, re-

versing the rule of the old law,

declares that, if property be-
queathed is hypothecated for a
debt due by the testator, the

hypothec is borne by the parti-

cular legatee. No reason in-

deed could bo given for the

former presumption that the

testator intended it to be
chargeable to hia heir or his

universal legatee. Article 897
provides that any alienation

whatever by the testator, of

property by him bequeathed,
except when it is both involun-
tary and void, annuls the
legacy

;
provided his intention

to the contrary is not expressed.
This is in conformity with the
rulo of tjie French Code, which
is more simple, and more in

accordance with the correct

inference from the circum-
stances, than tho rule of the old

law, under which forced sales,

expropriations for public pur-
poses, and sales urged by
pressing necessity formed an
exception, and did not annul the
legacy. Article 899 declares
thatheirscannotbe disinherited
without all the formalities re-
quired for a will. Under tho
old law the act of exheredation
needed only the ordinary nota-
rial form. Under our present
system these acts have become
useless, inasmuch as a will,

disposing of the property to
other persons than the one in
view, effectually excludes him
from the succession ; disinhe-
ritances have therefore been
brought under the same rules
as other testamentary disposi-

tions. Articles 905 and 9S4
supply a deficiency in the old
law, by reason of which wills

in many instances, could not
be executed, as no one but the
testator could name testament-
ary executors. Under these
articles the testator may not
only name executors, but may
provide for the manner in which
they shall be appointed or suc-
cessively replaced, and the
courts and judges may appoint
them whenever the testator has
expressed his intentions to that
effect, or whenever an executor-
ship, which the testator intend-
ed to continue, has become
vacant, and the will makes no
provision under which the
vacancy can be filled. Article

911 also supplies a deficiency

by affording to testamentary
executors a means of being
relieved from the executorship
for sufficient cause. Article

913 facilitates the execution of
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wills by providing thut in tlio

absence of one or more Joint
executors from the place, the
others may do alone all acts of
a conservatory nature, or re-

quiring dispatch. The old law
only allowed this to bo done
when the absence was out of
Lower Canada. Article 917
furnishes a remedy which it

was doubtful whether the old
law afforded. It provides for

the removal of testamentary
executors who do not or cannot
act, or who act improperly.
Article 030 declares that sub-
stitutions made by other gifts

than contracts of marriage may
be revoked, so long as they
have not opened, unless the
substitute has accepted. For-
merly, the acceptance required
to be more formal than tnat of
gifts in gem ral ; but the Code
establishes ti. uniform rule, and
any accoptauoe which would
suffice for a gift will bo suffi-

cient to prevent the grantor
from revoking a substitution.

Article 066 settles a point pre-
viously doubtful, by deciding
that any active or passive debt
of the institute, which, in con-
sequence of his accepting as
heir or legatee, may be extin-

guished by confusion, revives

between the substitute and the

institute, or his heirs, when the

substitution opens ; except as

regards interest up to that time
for which confusion still holds.

• In the title Of Obliffations,

article 104:7 adopts the doctrine

of the French Code, as more
equitable than the old rule, and
declares that when a person,

who has received a thing whicli

is not due to him, is in good

faith, he is not obliged to

restore the profits of it. Article

1004: greatly simplifies the law
as regards the degree of care
which, under the different

classes of contracts, is to bo
taken of property belonging to

others. It abolishes the old

distinction of culpa lata, culpa
levi» and culpa Icvisaima, and
establishes the one simple rule

for all cases, that the keeper
of a thing is bound to bestow
all the care of a prudent
administrator, (^bon p^re de
fumille). Article 1060 excepts
coramorrial cases from the
ordinary rule in matters of
default, and subjects them to

tbo more convenient rule of

the English law, according
to which, when the time of
performance is fixed by the
contract, the debtor is put in

default by the more lapse of
time. Article 1101, adopting
the doctrine of the French
Code, reverses the rule of tho
old law under which one of
joint and several creditors

might release the debtor from
the whole of the debt. It is

even more explicit than tho
article of the Code Napoleon,
and leaves no room for the

doubts of modern jurists under
that code, by declaring that in

tho case of actual payment
alone can the obligation be
extinguished by one of

. the
joint and several creditors.

Commercial partnerships ne-
vertheless remain subject to

their own particular rules.

Article 11S3, for greater
simplicity and convenience,
and with a view of avoiding
unnecessary expense, repeals
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tho old rulo under which all

tho codebtora of a divisible

obligation, which could not bo
iicrt'ormod in parts, had to bo
joined in tho suit broufi^ht to

enforce tho obligation. It will

now bo sudicicnt to sue that one
of the debtors upon whom the

])crformance of the obligation

depends, saving, of course, his

recourse against his oodobtors.

Article 1156 also simpliflos

tho law by declaring that in

nil cases where subrogation
may take place of right and by
operati 'U of law, no demand to

that efi\ ot is nocoBsary. The
old rule required a demand in

some cases and not in others.

Article 1104, for motives of

convenience and equity, pro-
vides, that when a debt is pay-
able at tho debtor's domicile,

notice of his readiness to pay
is equivalent to a tender, pro-
vided ho proves that the money
or thing duo was ready for

payment at the proper time
and placo. Article 1S08 puts
an end to the absurdity of
making the authenticity of a
deed depend on tho signature
of a second notary who, in

practice, whatever may have
been the law, never was present
at tho passing of tho act, or
even knew tho contents of tho
document. When the contract-
ing parties sign tho deed, one
notary is now sufficient to give
it authencity, and when they do
not, the presence and signature
of a witness, or of another
notary, is required. The articlo

also amends the old law by
allowing aliens to bo witnesses.
Articles 1^33, 1335, 1^36,
and 1337, whenever the ad-

missibility of oral testimony
was fornx rly limited to oases
in which tho amount in question
did not exceed twonty-fivo
dollars, extend that admissibil-
ity by changing tho amount
to fifty dollars. A similar

change has boon mado in

other articles, and it was
desirable for the sake of uni-
formity to make tho limita-

tion tho same in all such cases.

Article 1353, as a oonsequonco
of the change introduced by
articlo 1101, already noticed,

declares that tho ofi'ect of tho
deoisory oath submitted by one
of joint and several creditors,

is limited to tho share of Buoh
creditor in the debt, and tho

debtor cannot by that oath free

himself from liability towards
tho other creditor. This article,

however, like article 1101, is

subject to tho special rule appli-

cable to commercial partner-

ships.

In tho titlo 0/ Marriage
Covenants, &c., article 13C5
simplifies tho law by abolishing

tho , don mutuel, or mutual gift

by which, under the old law,

consorts might reciprocally, but
only to a limited extent, confer

upon each other advantages in

the event of survivorship This
species of contract had not only

fallen into disuse, but tho free-

dom allowed in disposing of

property by will had super-

seded it, by affording consorts

a more simple and less restrict-

ed means of benefiting each
other. Article 1369 enacts

that community of property

between consorts cannot be
stipulated to commence at

any other time than from tho
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day of tho marriage. Accord-
ing to Pothior, it might, under
tho old law, bo stipulated that
it would commence at any time
after the marriage, though not
before. The Code has adopted
tho rule of the modern French
law, which is not only moro
simple and uniform, but moi'o

in harmony with the nature of

the marriage contract. Article

1^97 declares that, without
authorization, a wife cannot
obligate herself, nor bind tho

property of the community,
even for the purpose of releas-

ing her husband from prison,

or of establishing their common
children. These two cases were
formerly exceptions to the gene-
ral rule requiring that the wife

should bo authorized ; but as

a judicial authorization can
always bo obtained, even when
that of the husband cannot be
had, and as there seems to be
no reason for dispensing with
it, the Code simplifies the law
by applying the same rule in

every case. Article 134^, in

order to remedy a deficiency in

the former law, as well as for

the sake of uniformity, requires

that the inventory made by a
wife, after the death of her
husband, to enable her to re-

renounce the community, shall

be judicially closed, in the
same manner as that pre-
scribed by article 1324 for

preventing the continuation

of the community betwon a
surviving consort and the
children issue of the marri-
age. The old law required
this judicial closing of the
inventory in the one case, but
omitted to do so in the other,

although the same reason called

for it in both cases. Article

1380 allows the widow, who
renounces tho community, to

retain out of it tho wearing
apparel and linen in use for her
jcrson, and also her wedding
iresents. Tho old law allowed
ler but one suit of wearing
apparel. Tho change hero
adopted by the Code renders
the rule more consonant with
present notions of propriety,

without going as far as the
French Code, which allows tho
wife to retain all jewelry
whatever. Under this last

rule serious injustice might,
in many instances, be done to

the creditors of the community.
Article 1389 requires that in

the case of any moveable pro-
perty being excluded from tho
community, by a clause of re-

alization in the contract of
marriage, such property must
be established either by an
inventory or by some equiva-
lent title. It improves the old

law in this, that in default of
such inventory or title, which
the husband must see to, tho
latter forfeits his right to take
back after the dissolution of
the community, such moveable
property as accrued to him
after marriage, and the wife
is allowed to prove, either by
titles or by witnesses, or even
by common rumor, whatever
property of the same kind ac-
crued to her subsequently to

the same period.

In the title 0/ Sale, article

1501 declares that when an
immoveable is sold with a state-

ment of its superficial contents,

whether at a certain rate by
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of wearing

measurement, or at a certain

price for the whole, and really

contains more or loss than the

quantity spoclQed, then the
buyer, in the one case, is bound
to give back or to pay for the
excess, and the seller, in the
other case, is bound to com-
plete the quantity if possible,

or, if this cannot be done, he
must make a proportionate re-

duction in the price. Article

1503 provides, however, that
if the difference in quantity is

so great as to raise a presump-
tion that the buyer would not
have bought had ho known it,

he may abondon the sale and
recover back the price and
expenses, and such damages as
he may have suffered. Article
1503 excludes from the opera-
tion of the two preceding
articles all contracts in which
it is manifest that a certain

determinate thing is sold with-
out regard to measurement.
These three articles, which may
be considered as one, change
the existing law merely in this

respect, that for the sake of
simplicity and uniformity, as
well as for motives of equity,
they apply the same rule to the
case of excess in quantity when
the property has been sold at
a single price for the whole,
although with a declaration of
its contents. The old law in
such a case allowed the buyer
to have the benefit of the excess
in quantity. Article 1519 pro-
vides that a purchaser who has
unknowingly bought a property
charged with a non-apparent
servitude, under circumstances
which entitle him to vacate the
sale, or to claim indemnity,

may bring his action for either
remedy so soon as he discovers
the existence of the servitude.

Under the former law his right
of action did not accrue until

he was disturbed by the exer-
cise of the servitude. The new
rule is evidently more just and
is moreover analogous in prin-
ciple with the recent statutory

change allowing purchasers of
real property to withhold pay-
ment of the price, until the
removal of such incumbrances
as may not have become known
to them until after the sale.

Article 1544: provides that in

sales of moveables, when the
buyer fails to take them away,
the seller may treat the sale as
null, as soon as the delay has
expired within which it was
agreed to remove them, or if

there bo no such agreement,
then from the time of the
buyer's being put in default to

do so. Under the old rule a
suit at law was necessary in

order to give the seller this

right, but the wants and usages
now existing among us required
a more speedy and less expen-
sive remedy.
In the title Of Lease and

Hire, article 1608 declares that
in the case of farms the pre-
sumed annual lease, resulting

from a holding by sufferance,

terminates on the first day of

October. This rule is in ac-
cordance with the usage of the
country, but had been omitted
in the statute, by which all

such leases, whether of houses
or of farms, were made to end
on the first of May. Article

1651 provides that, in leases

for two or more years, tho
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lessee shall not be entitled to

any reduction of rent, by reason
of total or partial loss of harvest
caused by fortuitous event or

irresistible force. Under the

old law, the reduction was pro-

portionate to the loss, which
was estimated at the end of the

lease, after compensating the
harvests of the good years with
those of the bad. The now
rule is more simple, more easy
of application, and less likely

to cause litigation. Article

1663 regulates the notice to be
given to the lessee by the lessor

who, under a stipulation to that
effect in the deed, wishes to

put, an end to the lease in order
to occupy the property himself.

It was formerly a notice of at

least one month; but is now,
for the sake of uniformity,
assimilated to other notices in

cases of lease, and is propor-
tionate to the length of the

terms at which the rent is pay-
able. Article 1690, adopting
a provision which has been
found to work well in France
and which is much needed here
to prevent frequent abuses, pro-

vides that contractors who un-
dertake to build, according to

plans and specifications and at

a fixed price, cannot claim any
additional sum for extra works,

unless such works and their

price are specially agreed to

in writing by the proprietor.

In the title Of Loan, article

ITde, as a corollary of the

new rule adopted by article

1064, defines the care which a
borrower is bound to bestow
upon the thing borrowed to be
that of a prudent administrator,

and

—

In the title 0/ Deposit,

article 1803 makes a similar

provision with regard to the

care which the depositary is

bound to bestow upon the thing

deposited.

In the title Of Partnership),

article 1848 deciai'cs that when
there is no agreement concern-

ing the shares of the partners

in the profits and losses of

the partnership, they share
equally. Under the old law
this was the rule in commercial
partnerships only, while in

other partnerships, a different

rule obtained, whenever the

value contributed by each
partner had been declared.

The rule given in this amend-
ment is quite as equitable in

ordinary as in commercial part-

nerships, and its application to

both ensures both simplicity

and uniformity. Article 1879
corrects a mistake in the statute

law, which enacted that in

limited partnerships any alter-

ation in the names of the part-

ners was deemed a dissolution

of the partnership. This never
could have been intended to

apply to the names of the
special partners, whose shares
are mere transferable invest-

ments, and the correction is

made accordingly.

In the title Of Life-rents,

article 1906 provides that a
rent constituted upon the life

of a person who dies within
twenty days after the date of

the contract is null, and that
the money paid for it may be
recovered back. The change
introduced here consists in fix-

ing at twenty days the period

which under the old law was
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undetermined. An uncertainty

is thus removed which was at

least inconvenient, and might
in some instances bo a cause of

litigation. Article 1914: de-

clares that if an immoveable
hypothecated for the payment
of a life-rent is brought to

sheriflf's sale, or is sold by a
deed of which a confirmation

is applied for, the posterior

creditors havo the choice of

either receiving the proceeds

upon giving security for the

payment of tho life-rent, or of

allowing the creditor of such
rent to be collocated for a sum
equal to its value. Tho pro-

visions of this article are con-

sidered more equitable and
more convenient than those of

the former law which gave the

option to the creditor of the

rent, by allowing him either to

bo collocated for its value or to

require that the creditors should

invest a sufficient amount of the

proceeds to produce a like rent,

or should give security and be
personally liable themselves for

tho payment of tho rent. Article

1015 provides a now and con-

venient rule for estimating the

value of rents. They were
formerly valued according to

the age and condition of health

of the person upon whoso life

they were constituted, a mode
attended with difficulty and un-
certainty, and sometimes with
considerable expense. The cer-

tainty and precision which the

Rj'stem of life-assurances has
now attained, and the conve-
nience of the tables prepared
by insurance companies for

establishing the value of risks

upon life, offered a ready mode

of establishing tho value of life-

rents ; and this has been done
by fixing tho value at such a
sum as would bo sufficient to

purchase from a life-assurance

company a life-annuity of like

amount.
In tho title Of Tranaaction,

article 1933 enacts that a
contract of transaction upon
any writing subsequently dis-

covered to bo false is null.

Under the old law it was null

only in so far as it depended
upon such writing. Tho new
rulo is more equitable and
logical for the reason thdt in

transactions all tho different

clauses depend upon each other,

and each is a part of tho consi-

deration without which in most
cases the transaction would not
havo been entered into.

In the title 0/ Pledr/c, article

1971 permits the stipulation

by the plftdgeo that in default
of payment, ho shall have a
right to retain the thing
pledged. Such a stipulation,

under the old law, was forbid-

den, and tho pledgee could not
retain the thing except under
tho judgment of a court, and at

a valuation expressly made for

that purpose. The former rulo

was intended to prevent usu-
rious transactions, but under
our law, which allows the sti-

pultition of any rate of interest,

there "is^ no longer any reason
for tho restriction.

In tho title 0/ PrivUcffea and
Hyj)othec8, articles $2003 and
$3009, as an equitable restric-

tion in favor of tho general
mass of the creditors of an
estate, limit the privileges for

expenses of last illness, when
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the disease was of a chronic

nature, to those incurred dur-
ing the last six months before

the decease ; and, for the same
reason, article SOOO limits the
privilege of domestic servants

and hired persons, upon the

moveable property of the

debtor, to tne wages due for

one year, previous to the time
of the seizure of the property,

or the death of the debtor;
while the privilege of clerks,

apprentices and journeymen,
upon the merchandise and
effects containca in the store,

shop, or workshop in which
their services were I'endered, is

limited to three months.
In the title Of Jieffiatration

of Real Rifjhta, article dl4G,
for the sake of simplicity and
uniformity, enacts, for all

cases, that the memorial to be
registered for the prese'vation

of arrears of interest, or rent,

must be accompanied with an
affidavit of the creditor that

the amount is duo. This for*

mality was previously required
only when the deed was not in

authentic form, but there seems
to be no reason for any excep-
tion in such cases, and the affi-

davit is now required whether
the deed be authentic or not.

In tho title Of Insurance,

article 3518 settles a point
upon which difTercnt opinions

prevailed. It declares that
upon an accepted abandonment
of a ship, the freight earned
after the loss belongs to tho
insurer of tho ship, and that
the freight earned previously
belongs either to the ship-
owner, or to the insurer on
freight to whom it is abandoned.
Some were of opinion that tho
insurer was entitled to the
whole freight, others that he
was entitled to none. The Code,
as an equitable compromise,
adopts the rule of the American
law upon the subject.

Ottawa, July, 1866.
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AN ACT
Respecting thu Codification of the Laws of Lower Canada

RELATIVE to CiVIL MATTERS AND PROCEDURE.

(^Consolidated Statutes for Loxoer Canada, Cha2)ter II.')

WHEREAS the laws of

Lower Canada in Civil

Matters, are mainly those
which, at the time of the
cession of the country to the
British Crown, were in force

iu that part of France then
governed by the Custom of
Paris, modified by Provincial
Statutes, or by the introduc-
tion of portions of the Law of
England in peculiar cases ; and
it therefore happens, that the
great body of the Laws, in that
division of the Province, exist

only in a language which is

not the mother tongue of the
inhabitants thereof of British

origin, while other portions are
not to be found in the mother
tongue of those of French
origin ; and whereas the laws
and Customs in force in Franco,
at the period above mentioned,
have there been altered and
reduced to one general Code,
80 that the old laws still in

force in Lower Canada are no
longer re-printed or commented
upon in France, and it is be-
coming more and more difficult

to obtain copies of them, or of
the commentaries upon them

;

And whereas the reasons afore-

said, and the great advantages
which have resulted from Cod-

ification, as well in France as
in the State of Louisiana, and
other places, render it mani-
festly expedient to provide for

the Codification of the Civil

Laws of Lower Canada : There-
fore, Her Majesty, by and with
the advice and consent of
the Legislative Council and
Assembly of Canada, enacts ns
follows

:

1. The Governor may ap-
point three fit and proper per-
sons. Barristers of Lower Cap-
ada» to be Commissioners for
Codifying the Laws of that
division of the Province in
Civil Matters, and two fit and

Sroper persons, being also such
barristers, to be Secretaries to

the Commission, one of whom
shall be a person whose mother
tongue is English but who
is well versed in the French
language, and the other a
person whose mother tongue is

French but who is well versed
in the English language. 20
V. c. 43, 8. 1.

a. Any Judge or Judges of
the Court of Queen's Bench or
of the Superior Court for Lower
Canada may be appointed a
Commissioner or Commission-
ers under this Act ; and if any
such Judge is so appointed, the
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Governor may appoint any
Barrister of at least ten years
standing at the Bar of Lower
Canada, to bo and act as an
Assistant Judge of either of

the said Courts,—or any Judge
of the Superior Court to be
and act as an Assistant Judge
of the Court of Queen's Bench,
and a Barrister as aforesaid to

supply his place as Judge
of the Superior Court, as an
Assistant Judge thereof.—for

and during the time that the

Judge, appointed a Commis-
sioner under this Act, continues
to be such Commissioner :

2. Every Assistant Judge so

appointed shall during the said

time, have and exercise all the
powers and authority and per-
form all the duties by law
vested in or assigned to a
Judge of the Court of which
he is appointed an Assistant
Judge, as if he had been ap-
pointed a Judge of such Court,

and shall reside at the place to

be named for that purpose
from time to time by the Gov-
ernor; and in case of the
vacancy of the office of any
such Assistant Judge, another
may be appointed in his stead
in like manner and with like

effect. 20 V. c. 43, s. 2.

3. The said Commissioners
and Secretaries shall hold their

offices during pleasure, and in

cases of vacancy, the Gpvernor
may appoint another or others

to fill the same, and so on until

the work is completed. 20 V.
0. 43, s. 3.

4. The said Commissioners
shall reduce into one Code, to

be called the Civil Code of
Lower Canada, those provisions

uf the Laws of Lower Canada
which relate to Civil Matters
nnd are of a general and per-

manent charactex*, whether they
relate io Commercial Cases or

to those of any other nature

;

but they shall not include in

the said Code, any of the Laws
relating to the Seigniorial or

Feudal Tenure. 20 V. c. 4:^,

s. 4.

5. The said Commissioners
shall reduce into another Code,

to be called the Code of Civil

Procedure of Lower Canada,
those provisions of the Laws of

Lower Canada which relate to

Procedure in Civil Matters and
Cases, and are of a general

and permanent character. 20

V. c. 43, s. 6.

6. In framing the said Codes,

the said Commissioners shall

embody therein such provisions

only as they hold to be then
actually in force, and they
shall give the authorities on
which they believe them to

bo so ; they may suggest such
amendments as they think de-

sirable, but shall state such
amendments separately and
distinctly, with the reasons on

which they are founded. 20

V. 0. 43, s. 6.

7. The said Codes shall bo

framed upon the same general

plan, and shall contain, as

nearly as may be found con-

venient, the like rmount of|

detail upon each subject, as

the French Codes known as

the Code Civil, the Code de

Commerce, and the Code de

Procidure Civile. 20 V. c. 43,

s. 7.

8. The Commissioners shall*

from time to time, report to the

Govel
the

trustd

all ml
videdl

byth(
from
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Governor their proceedings and
the progress of the work en-
trusted to them, and shall, in

all matters not expressly pro-
vided for by this Act, bo guided
by the instructions they receive

from the Governor j and when-
ever they think any section or

division of the work sufiiciontly

advanced for the purpose, they
shall cause the same to bo
printed, and transmit a suQi-

ciont number of printed copies

thereof with their Report to the
Governor

:

2. And if the Governor in

Council thinks it advisable, ho
shall cause one or more of such
copies to bo transmitted to

each of the Judges of the Court
of Queen's Bench and Superior
Court for Lower Canada, with
a request that ho will return
the same, with his remarks
thereon, by a day to bo named
in the letter containing such
request. Ibid, s. 8.

0. Each of the said Judges
shall examine the portion of

the Commissioners' work so

submitted to him, and return
the same by the day named as

aforesaid, with his remarks,
and ho shall more especially

examine carefully that part of
the work purporting to state

the Law then in force, and
report distinctly his opinion,

whether the Law as it then
stands is correctly Stated there-
in, and in what paragraph or

paragraphs (if any) it is in-

correctly stated, with his

reasons and authorities, and a
draft of the amendments which
ought in his opinion to be
made in such paragraph or

jparagraphs, in order that the

2*

Law may be correctly stated
therein. 20 V. o. 43, s. 9.

10. The Judges or any of
them may, in their Report on
any portion of the said work
referred to them, make sug-
gestions for the amendment of
the Law contained in such
portion, with the reasons on
which such suggestions arc
founded. 20 V. c. 43, s. 10.

11. At any time when any
portion of the said work is

before the Judges for their
report, they or any of them
may confer with tho Commis-
sioners or any of them, touching
tho same ; and the Commis-
sioners shall, in any such
conference, give all such in-

formation and explanation as
it is in their power to afford

and as the Judges may require,

relative to any statement of
the Law as it then stands, or
any suggestion for its amend-
mendment, which tho Commis-
sioners have made in such
portion of their work as afore-

said. 20 V. 0. 43, s. 11.

la. The reports of tho
Judges shall be communicated
to the Commissioners, who shall

make such corrections in their

work as they find advisable
after having taken into consi-

deration tho reports and sug-
gestions of tho Judges ; but if

any of the Judges do not send
in their reports by the day
named for that purpose, this

shall not prevent the Codes
from being completed and
submitted to tho Legislature

as hereinafter provided. Ibid,

a. 12.

13. The Commissioners shall,

from time to time, incorporate,
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with the proper portions of the

said Codes, such amendments
of the actual Law, as the

Governor in Council thinks it

right to recommend for adop-
tion by the Legislature, after

considering the Reports of the
Commissioners, and those of

the Judges, if any ; but such
amendments shall be carefully

distinguished from the actual

Law. Ibid, s. 13.

14. When the said Codes, or

either of them, are completed,
with such amendments as
last mentioned, printed copies

thereof and of the Reports of
the Commissioners, and of the
Judges, if any, shall bo laid

before the Legislature, in order
that such Code or Codes may
be made Law by enactment;
and if it Ib found advisable
tko,t either of the said Codes
be completed and submitted
to the Legislature before the
other, the Civil Code of Lower
Canada shall bo the first so
completed and submitted :

2. Either House may pro-
pose any amendments to either
Code, but such amendments
shall be proposed by resolu-

tions which may be passed by
one House and sent to the
other for its concurrence, and
fahall be subject to amendment
by the other, and to bo other-
wise dealt with as a Bill might
be, until finally agreed to by
both Houses, and shall then be
communicated to the Commis-
sioners, who shall, with all

possible despatch, incorporate
the substance of the amend-
ments so agreed to, with the
proper Code, which may then
be passed as a Bill, at the

same or any future sessioil.

Ibid, s. 14.

15. The said Codes and the
Reports of the Commissioners
shall bo framed and made in the
French and English languages,
and the two texts, when print-

ed, shall stand side by side.

Ibid, s. 15.

10. Any two of the Commis-
sioners may make any report

or do any of.her thing which
the Commiss oners are hereby
empowered to do ; saving the

right of the third Commissioner,
if so advised, to make a sepa-
rate report or enter his dissent

and the reasons thereof in the

minutes of the proceedings of

the Commission. 20 V, c. 43,

s. 16.

17. The Commissioners shall

be remunerated for their ser-

vices at such rate as the

Governor in Council shall de-
termine, not exceeding sixteen

dollars per diem to each Com-
missioner while employed in

the performance of his duties,

nor five thousand dollars per
annum to any Commissioner

;

and the said Secretaries shall

be remunerated for their ser-

vices at si'ch rate not exceeding
three thousand four hundred
dollars per annum, as the

Governor in Council shall de-

termine, but the said Secre-

taries shall give their whole
time to the duties of their

ofiice. Ibid, s. 17.

18. If any Judge of the

Court of Queen's Bench or Su-
perior Court for Lower Canada
is appointed such Commissioner
as aforesaid, he shall, while

acting as such, receive no

remuneration as Commissioner
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iro session. except the excess (if any) of

the remuneration of a Commis-
sioner over his salary as Judge

;

and any Assistant Judge to be
appointed to supply the place

of any such Judge nvhile acting

as Commissiooor, shall receive

a salary to be fixed by the

Governor in Council, but not to

exceed the highest salary of a
Puisnd Judge of the Court to

which he is appointed ; so that

the charge upon the Province
shall not be increased by the

appointment of .a Judge or

Judges as Commissioners. Ibid,

8.18.

19. The Commissioners shall

hold their meetings at such
place as shall be appointed by
the Governor, and the Secreta-

ries shall keep minutes of the

proceedings at such meetings.
20 V. 0. 43, 8. 19.

SO. The remuneration to the
Commissioners and Secretaries,

with such expenses as may be
incurred by them for travelling

expenses, printing, stationery

and other things necessary to

the due performance of their

duties under this Act, shall be
paid by warrant of the Gover-
nor, out of Hhe Consolidated
Revenue Fund, as shall also

the rent of their place of raeet>

ing, if such place bo not in any
public building. Ibid, s. 20.

$il. All moneys expended un-
der this Act shall be accounted
for to Her Majesty and to the
Legislature, in the manner
provided by law. Ibid, s. 21

.



AN ACT
Respeotinq the Civil Cook of Loweb Canada.

(29 Victoria, chapter 41.)

W1IEREA8 tho Commiusiun-
ora appuintoU undor tho

Roound Cha)iti;r uf tho CuiiMuli-

datud Statu tuH for Lower Cana-
da, to oudily tho LawM of that
dlviHlon of tho Pruvinoo in

Civil MatturH, havo uomplotod
that portion of thoir worli mon-
tionod in tho naid Act aH tho
Civil Vodo of Lower Canada,
embodying therein such provi-
Bions only as tliey hold to bo
now actually in force, and
giving tho authoritioH on which
they beliovo them to bo so, and
havo HuggoHtud Huch aniend-
inontB aa they think doHirablo,

stating Huoh ainondniontH nopa-
rately and dlHtiuutly, with tho
roaHons on which they aro

founded ; and havo In all res-

poets complied with tho re-

quirements of the said Act as

regards tho said Codo and
amendments ; and whereas tho

said Codo with tho amend-
ments suggested by tho said

Commissioners, has, by eom-
uiaud of tho (]|overnor, been
laid before tho Legislature, in

order that tho said (/ode, with
such amendments ao may bo
adopted by tho Legislature,

may bo made law by enact-
ment; and whereas such of tho
amendments suggested by tho
Commissioners, and such other

amendments as are mentioned
in tho resolutions contained in

tho Schodulo hereunto annexed,
have been iinally agreed to by
both Houses : Therefore, Ilor

Majesty, by and with tho ad-
vice and consent of tho Logls-
latlvo Council and Legislative

Assembly of Canada, enacts an

follows

;

1. Tho printed roll attested

as that of tho said Civil Code
of Lower Canada, under tho

Hignaturo of His lOxcellency thu

Governor General, that of tho

Clerk of tho Legislative Coun-
cil, and that of tho Clerk of thu

Legislative Assembly, and dc-

posiled in tho otiicu of thu

Clerk of the LegiHlativo Coun-
cil, shall bo held to bo tho

original thereof reported by
tho Commissioners as contain-
ing tho existing law without
amendment ; but tho marginal
notes, and tho references tu

existing laws or authorities at

tho foot of tho several articles

of tho said Code, shall form no
part thereof, and shall bo held

to havo been inserted for con-

venience of reference only, and
may bo omitted or corrected.

a. The Commissioners under
tho Act mentioned in the prb-

amblo of this Act, snail

incorporate the amendments
mentioned in tho resolutions

contained in tho Schedule to

this Act with the said Civil

Codo as contained in the roll
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iiforofiaiil, udautiiig tliuir I'urm

mid luiigMagu (whon nocoHHary)

to IhoHu of the Haid Codo, but
without uhaiiginjj thoir ofl'oct,

iiiHurtiu); thoui in thuir proper
pliiucH, uiid Hti'ikini; out of ihu

said Oodu any part thoruof in-

uoriHiHtunt with tho Haid amund-
uiontH.

.'I. Tho Governor may alHo

Rulcct any ActH and partH of

A(!tH paHHod during tho HOHHiun

now laHt paHt and tho prosont
HUHHion, which ho may doom
it adviHablo to ho incorporatod
with tho Haid Codo, and may
oiiuHo thom to bo ho inoorpo-
rutod by tho Haid Commis-
Hionorn, in tho manner horoin-
boforo prescribed with respect
to the amendments above men-
tioned, striking out of th j Codo
or amendments any part there-

of inconsistent with tho Acts
or parts of Acts incorporated
therewith.

4. Tho Commissioners may
alter the numbering of tho
Titles and Artiolos of tho said
Codo or their order, if noed
bo, and make tho necessary
changes in any roforenoo from
one part of the Codo to another,
and may correct any misprint
or error whether of commission
or omission, or any contradic-
tion or ambiguity in tho origi-

nal Roll, but without changing
its effect.

5. 8o soon as the said work
of incorporation and correction
shall have been completed, the
said Commissioners shall cause
tho Code to be reprinted as
amended and corrected, care-
fully distinguishing in such
reprint tho substantive amend-
ments and additions made in

or to tho original KoU, and
shall submit tho same to the
Uovornor, who may causo a
correct printed Roll thereof,

attested under his signature
and oountorHignod by tho Fro-
vin(;iul Kucretary, to bo de-
posited in tho oflico of tho Clerk
of the liOgiHlativo ('ounoil,

which Roll Hliall bo hold to bo
tho original thereof; any such
marginal notes or reforencoH

thoroon as aro mentioned in

Section one, being held to form
no part thereof, but to bo in-

Hortod for oonvonienco of refer-

ence only.

O. Tho Governor in Council
may after Huch deposit of the
Roll last mentionea, declare by
Proclamation tho day on, from
and after which tho said Code
as contained in tho said Roll

shall come into force and have
effect as law, by tho designa-
tion of "Tho Civil Codo of
Lower Canada," and upon,
from and after such day the

said Code shall be in force

accordingly.

7. Tho laws relating to the
distribution of tho printed
copies of tho Statutes shall

not apply to tho said Codo,
which shall bo distributed in

such numbers and to such per-
sons only as the Governor in

Council may direct.

8. This Act and tho Pro-
clamation mentioned in sec-

tion six, shall bo printed with
tho copies of tho said Codo
printed for distribution as

aforesaid.

9. So much of the Act cited

in the Preamble as may be
inconsistent with this Act is

hereby repealed.



MONCK.Province op )

Canada.
)

VICTORIA, by the Grace of

God, of the United King-
dom of Groat Britain and
Ireland, Queen, Defender
of the Faith, &c., &o., &o.

To all to whom these presents

shall come, or whom the

same may in any wise con-
cern

—

Greeting :

Geo. Et. Cartier, I Whereas
Atty. Genl. ) in and

by a certain Act of the Legis-
lature of the Province of Cana-
da, passed in the twenty-ninth
year of Our Reign, intituled

:

"An Act respecting the Civil

Code of Lower Canada," it is

amongst other things in efToct

enacted that the printed roll

attested as that of the said

CivU Code of Lower Canada,
under the signature of His
Excellency the Governor Gene-
ral, that of the Clerk of the

Legislative Council, and that

of the Clerk of the Legislative

Assembly, and deposited in

the office of the Clerk of the

Legislative Council, shall bo
held to bo the original thereof

reported by the Commissioners
as containing the existing Law
without amendment ; but the

marginal notes, and the refer-

ences to existing laws or au-
thorities at the foot of tho

several articles of said Code,

shall form no part thereof, and
shall be held to have been in-

serted for convenience of refer-

once only, and may be omittedl
or corrected ; that tho Commis-I
sioners appointed under tho I

second chapter of the Consoli-|

dated Statutes for Lower Cana-
da, to cQdify the Laws of that!

Division of the Province in I

civil matters, shall incorporate
the amendments mentioned in

the resolutions contained in tho

Schedule to that Act with tho

said Civil Code as contained in

the roll aforesaid, adapting
their form and language (when
necessary) to those of the said

Code, but without changing
their effect, inserting them in

their proper places, and strik-

ing out of the said Code any
part thereof inconsistent with
the said amendments ; that tho

Governor may also select any
Acta and parts of Acts passed
during the session then last

past, and that session, which ho

may deem it advisable to bo in-

corporated with tho said Code,
and may cause them to be so

incorporated by the said Com-
missioners, in the manner
thereinbefore prescribed with
respect to tho amendments
above mentioned, striking out

of the Code or amendments any
part thereof inconsistent with

the Acts or parts of Acts incor-

porated therewith ; that the

Commissioners may alter the

numbering of the Titles and
Articles of the said Code or
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their order, if need be, and
make the necessary changes
in any reference from one part
of the Code to another, and
may correct any misprint or
error whether of commission or
omission, or any contradiction
or ambiguity in the original
lloll, but without changing its

etfoct ; that so soon as the said
worlc of incorporation and cor-
rection shall have been com-
pleted, the said Commissioners
shall cause the Code to be re-

printed as amended and cor-

rected, carefully distinguishing
in such reprint the substantive
amendments and additions
made in or to the original
Roll, and shall submit the same
to the Governor, who may
cause a correct printed Roll
thereof, attested under his sig-

nature and countersigned by
the Provincial Secretary, to bo
deposited in the office of the
Clerk of the Legislative Coun-
cil, which Roll shall bo held to

bo the original thereof ; any
such marginal notes or refer-

ences thereon as are mentioned
in section one, being hold to

form no part thereof, but to be
inserted for convenience of
reference only; and that the
Governor in Council may after

Kuch deposit of the Roll last

mentioned, declare by Procla-
mation the day on, from and
after which tho said Code as
contained in the said Roll shall

come into force and have efifect

as law, by tho designation of

"Tho Civil Code of Lower Ca-
nada," and upon, from and after

such day tho said Code shall
bo in force accordingly; And
WHEREAS the said Commis-

sioners have incorporated the
amendments mentioned in the
resolutions contained in the
schedule to the said Act with
the said Civil Code as contained
in the roll aforesaid, having
adapted their form and langu-
age to those of the said Code but
without having changed their
effect, having inserted them in
their proper places, and having
struck out of the said Code
any part thereof inconsistent
with those amendments ; And
WHEREAS the said Commission-
ers have been duly directed to
incorporate, and have incorpo-
rated with the said Code such
Acts and parts of Acts, passed
during tho last two sessions of
the Legislature of Canada, as
were deemed advisable to bo in-
corporated therewith, and have
struck out of the said Code and
amendments any part thereof
inconsistent with such Acts or
parts of Acts so incorporated

j

And whereas the said Com-
missioners have altered the
numbering of the Titles and
Articles of the said Code and
have made the necessary
changes in any reference from
one part of the Code to another,
and have corrected any mis-
print or error, whether of com-
mission or omission in the origi-

nal roll, but without changing
its effect ; And whereas so soon
as the said work of incorpora-
tion and correction was com-
pleted, the said Commissioners
have caused tho Code to be
reprinted as amended and
corrected, having carefully

distinguished in such reprint

the substantive amendments
and additions made in or to
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tho original Hull and huvo sub-
mi ttoil Iho Banio tu tho Guvor-
Mor of Our said Province of

Canada; And wiikricas all tho

provisions of tlio first tlvo seo-

tions of tho ttbovo Act Itavo

boon duly carried into effect;

And wiikukas Oiiahlkh Stanlkv
Viscount Monck, being (lover-

nor General of Our said Pro-
vince of Canada, aftor tho ]>ro-

visions contained in the first fivo

sections of the said Act bad
been as above and in overy otlier

particular duly carried into

etlect, hath caused a correct

printed roll of tho said Civil

Code, attested under his signa-

ture and uountersigned by the

Provincial Secretary, to bo de-
posited in the office of tho Clerk
of the Legislative Council; And
WHKRKA8 Our Said Governor
General of Our said Province
of Canada, after such deposit

of tho said printed roll of the

said Civil Code, hath, by and
with th? dvice and consent of

Our Executive Council, for tho

said Province, fixed tho FIRST
day- of AUGUST next, as the

day on, from and after which
the said Code as contained in

tho said Iloll shall come into

force and havo effect as law,

by the designation of "The
Civil Code of Lower Canada;"
Now Know yr, that by and
with the advice of Our Ex-
ocutivo Council for tho said

Province of Canada, Wo do, by
tills Our Royal Proclamaiion,
declare that on, from and after

tho FIRST day of tho month
of AUGUST next, tho said last

mentioned Roll attested under
the signature ofOur said Gover-
nor General of our said Pro-

vince of Canada, countersigned
by the Provincial Secretary and
deposited in tho office of tho

Clerk of tho Legislative Council
of tho said Province as afore-

said, shall oome into force and
havo ofloct as law by tho de-
signation of "Tho Civil Codo of

Lower Canada ;" Of all which
Our loving subjects of Our said

Province, and all otherH whom
those presents may concern,

are hereby required to take
notice, and to govern them-
selves accordingly.

In Tkstimony Whkreop, We
have caused these our Letters

to bo made Patent, and tho

Groat Seal of Our said Pro-
vince of Canada to be here-
unto affixed : Witness, Our
Right Trusty and Well-
Beloved Cousin the Right
Honorable Chaulks Stanley
Viscount Monck, Baron
Monck of Ballytrammon,
in tho County of Wexford,
Governor General of British

North America, and Captain
General and Governor in

Chief in and over Our Pro-
vinces of Canada, Nova
Scotia, New Brunswick, and
the Island of Prince Edward,
and Vice Admiral of the

same, &c., &c., &c. At Our
Government House, in Our
CITY OF OTTAWA, in Our
said Province of Canada, this

TWENTY-SIXTH day of

MAY, in the year of Our
Lord, o.iO thouasnd eight

hundred and sixty-six, and
in the Twenty-ninth year of

Our Reign.
By Command,

WM. MoDOUGALL,
tSecretary,



ABBREVIATIONS.

a.—article ; articloa.

Abbott,—Abbott on Shipping.
A. D.—Ancion Donizurt.

al.—alin(''a.

Alau. — Alauzot, Dos Aaau-
rancos.

Alnutt, P. W.—Alnutt, Practice

of Wills.

Ang. Ins.—Angoll, on Life and
Tiro Insurance.

a. pr.—article prdliminaire.

Arg.—Argou.
Am.—Arnould, on Insurance.
Am. Corp.—Arnold on Corpo-

rations.

Arr.—Arrfit; Arr6t6s.
" C. S.—Arr6t du Conseil

Sup<5rieur.
" de Boni.—Arrets de Boni-
face.
" Lam. — Arrdtds do La-
moignon.

'• P. P.—Arrdt du Parlo-
ment de Paris.

Ass.—Assurance.
Aug.—Augoard.
Auth. o:' Author.—Authorities.

b.—book.
B.—Bills.

Ba. Ab.—Bacon's Abridgment.
Bac. D. J.— Bacquet, Droits

do Justice.

Bar.—Bartolus.
Bard.—Bardot.
Bus.—Basnago.
JL </. & L.—Bavoux ot Loisoau,

! :^prndonco du Code Civil.
*

I.—Bayloy on Bills.

i., a Arg.—Boucher d'Argis.

Boaub. — Boaubion, Lois du
Canada.

Beawos—Boawos, Lex Mcrca-
toria.

B(5c. Q.—B(;oano, Questions sur
lo Droit Commercial.

Bell, Com.—Boll's Commenta-
ries.

Bon.— Benecke, Principles of

Indemnity.
Bi.—Biret.
" Exp. — Biret, Explication
du Code.

Bing. N. C.—Bingham's New
Cases.

Bio.—Biochc, Dictionnaire de
Procdduro.

Bl.—Blois.
Bla.—Blaekstone's Commenta-

ries.

Boi.— Boileux, Coramontairos
sur le Code Civil.

Boic.—Boiceau.
Bon.—Bonnier.
Boni. (Arr. de)—ArrCts de Bo-

niface.

Bor.—Bornier.

Bosq. — Bosquet, Dictionnaire

dos droits domaniaux.
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XLir ABBREVIATIONS.

Bouch. — Bouoheul, Biblio-

thdque.
Boud.—Boudousqui^.
Bouh.—Bouhier.
" C. B.—Bouhier, Cou-
tumo de Bourgogne.

Boul. Stat.—BouUenois, Des
Statuts.
" Dissert.—Boullenois, Dis-

sertations.

Bou.-Pat.—Boulay-Paty, Droit

Commercial.
Bour.—Bourjon,
Bous.—Bousquet.
Bout.—Boutario.
Boutil. S. R.—Boutillier, Som-
me Rurale.

B. B.—Bail k Rente.
Bret. H.—Bretonnier sur Hen-

rys.
" Q.—Bretonnier, Questions
do Droit.

Bril.—Brillon.
Bur.—Burge.
Byles—Byles on Bills.

O.

c—chapter.

C.—Civj Oode of Lower Cana-
da.

C A I

C Ani \ C*>'**"™® d'Anjou.

Cad.—Cadres.
Cap. Charl.—Capitulaires de
Charlemagne.
" Louis D6b.—Capitulaires

de Louis le D^bonnaire.
Car.—Carondas.
" Rep.— Carondas, R^ponses.

Cas.—Casar^gis, Discours.

Cat —Catellan.

C. B.'—Coutume de Bourgogne.
C. Bourb.—Coutume de Bour-

bonnais.
C. Br.—Coutumo de Bretagne.
C. Co.—Code de Commerce.

C. C. V.—Code du Canton de
Vaud.

Ch.—Change.
Chab.—Chabot.
Chalm. Op.—Chalmer's Opi-

nions of Eminent Lawyers.
Champ, et Rig. — Champion-

nidre ot Rigaud.
Char.—Chardon.
Chau.—Chaudon.
Che.—Chenu.
Chop.—Cheptels.

Chit. B.—Chitty on Bills.
" Co. L.—Chitty on Com-
mercial Law.
" Con.—Cbitty on Contracts
" Cr. L.—Chitty on Crimi-
nal Law.
" Pr.—Chitty on Prero-
gative Law.

Chit. & H.—Chitty andHulmc.
oit.—citations.

Cho.—Chopin.
Christie, P. W.—Christie, Pre-
cedents of Wills.

C. L.—Civil Code of Louisiana.
Clam.—Clamageran.
Cleirac, 0. H.—Cleirac, Ordon-
nances Hans^atiques.
" U. C. M.—Cleirac; Us
et Coutumos de la Mer.

C. N.—Code Napoleon.
C. Nor.—vjoutume de Norman-

die.

C. 0.—Coutume d'Orleans.
Coch. PI.—Cochin, Plaidoycrs,

(Edition 1821.)
Cod.—Codex Justianus.
col.—column.
Coll. Part.—Collyer on Part-

nerships.

Com.—Comyn.
" (following the name of

an author).—Communautd.
Con.—Contracts.

Conf. du C.—Conferences du

Code.
cons.—consequence^



AfifiBBVUTIONS. ZLt

Cons, de M.—Consulat de la

Mer.
cont.

—

contrh,

Coq.—Coquille.

Cou.—Couchot.

C. P.—Coutume de Paris.

C. R.-^Constitution de Rente.
G. R. S.—Code ofRoman States.

C. S.—Code Sarde.

C. S. C.—Consolidated Statutes
of Canada.

C. S. L. C.—Consolidated Sta-
tutes for Lower Canada.

Cub.—Cubain.
Gug. Cugnet.
Guj.—Cujas.

D.

D.—Dard.
Dag. PI.—Daguesseau, Plai-

doyers.

Dal.—Dalloz.
" D.—Dalloz, Diotionnaire.
" J. a.—Dalloz, Jurispru-
dence G^n^rale.
" R. J.—Dalloz, Recenil de
Jurisprudence.

Danty, — Danty, Preuve par
tdmoins.

Darg. C. B.—Dargentrd, Cou-
tume de Bretagne.

Dar. Inj.—Dareau, Injures.
Del .—Ddolaration.
dc'f.—definition.

Delh.—Delhommeau.
Do L'H.—De L'Hommeau.
Dels.—Delsol.

Dclv.—Delvincourt.
Delv. Dr.C—Delvincourt, Droit
Commercial.

Dem.—Demante.
Demo.—Demoly.
Deraol.—Demolombe.
Ddn. Ac. de Notor.—Denizart,
Actes de Notori^t^.

D^p.—D^pot.
Desg.—Desgodets.

Desp.—Despeisses.

De V. & Gil.—De Villeneuve
& Gilbert.

De Vii. D. C. C—De Ville-

neuTO, Dictionnaire du Con-
tentieux Commercial,

dist.—distinction.

D'Ol.—D'Olive.
Dom.—Domat.
Don.—Donations entre vifs.

" M. — Donations entre

Mari et Femme.
Dou.—Douairc.
Dou. Can. Abs.—Doucet, Ca-
nadian Abstract.

Dowd. Ins.—Dowdswell, Insu-
rance (F. & L.)

Drapier, — Drapier, sur les

Dixmes.
Driou,—Drion, du Notaire en

Second.
Duer,—Duer, on Insurance.
Dum.—Dumoulin.

" M.—Dumoulin, Coutume
du Maine.
" P—Dumoulin, Coutume
de Paris.

Dun.—Dunod, Prescriptions.

Dup.—Dup^rier.

Dupl. C. P.—Duplessis, sur la

Coutume de Paris.

Dur.—Duranton.
Duv.—Duvergier.

E.

E.—Edit.
East.—East's Reports.

ed.—edition.

Ed. & 0.—Edits et Ordon-
nances.

e. 1.

—

eodcm loco.

Ellis, —Ellis, Life and Fire

Insurance (Shaw's.)

Em.—Em^rigon.
Em. (Bou.-Pat).— Em^rigon,
par Boulay-Paty.



XLVI ABBREVIATIONS.

Enoy.—Enoyolopddie de Droit.
" Absent (e. </.)—Enoyolo-
p^die, verbo Absent.

Ersk. Inst.—Erskino's Insti-

tutes.

e. t.

—

eodem titulo.

et. pas.

—

et2)a9aim.

e. V.

—

eodem verba,

P.

ff.—Digcstum Justiniani.

Fa.—Favro.
Fav.—Favard.
" de Lang. — Favard de
Lprtglade.

F. C. P.—French Code of Civil

Procedure.
Fen.—Fenet.

Poth.—Pothier par Fenet.
T. P.— Fenet, Travaux

Pr^paratoires.

Fer. C. P.—Ferridre, Coutume
de Paris
•' D.—Ferri^ro, Dictionnaire
de Droit.
" (J. C—Ferritire, Grand
Coutumier.

Flan.—Flanders or Shipping.
Foel.—Fcelix (Denangeat).
** H.—Foelix Gt Uenrion.

fol.—folio.

Fost.—Foster.

Four. S.—Fournel, Traits de la

Seduction.
" V.—Fournel, Voisinage.

Fr^m.—Frdminville.
Fur.—Furgole.

a.

Gin, — Gin, Analyse du Droit
Frangais.

Gir. L. C.—Girouard, Lettres de
Change.

gl.—gloso.

Glf. Ev.->Groenleaf on Evi-
dence.

Gou.—GouBset, Code Civil.

Gow, — Gow on Partnership
(3d od.)

Grant, Corp.—Grant on Corpo-
rations.

Grav. L.— Graverol sur La-
roche.

Gr. C.—Grand Coutumier.
Gren. Hyp.—Grenier, Hypo-

thdques.
Gren. on E.—Grenier, sur Edit
de 1771.

Guen.—Guenois, Recueil d'Or-

donnances.
Guidon—Le Guidon de la Mor.
Guy.-^Guyot, Repertoire.

" Absent (c. g.)—Guyot,
Repertoire, verbo Absent.

Guyp.—Guypape.

Halifax, A. C. L. — Halifax,

Analysis of Civil Law.
Ha. P. C—Hale, Pleas of the

Crown.
Hein.—Heineccius.
Hen.—Henrys.
Henn.—Hennequin.
Her.— H^rioourt, Vente dea
Immeubles.

h. t.

—

hoc titulo.

Hou. — Houyvet, Ordre des

crdanciers.

Hyp.—Hypothdques.

I.

lb.

—

Ibidem.
Id.

—

Idem.
i. f.

—

in fine.

Imb.—Imbert, Pratique Judi-
ciaire.

Ind. to Stat.—Index to Statutes.

Inf. ^ fort.—Inference d, for-
tiori.

Ins.—Insurance.



ABBSEYIATIONS XLVII

Ins. 8ur Conv.— Instructions

facilos sur les Conyentions.

Inst. — Institutiones Justini-

ani.

Intr.—Introduction; Introduc-
tion Gdn^rale aux CoutumesI

i. p.—in principio.

I. S.—Imperial Statute.

Isam.—Isambert.

i. V.

—

iUdem verbis.

J.

J. A.—Journal des Audiences.
Jarman,—Jarman on Wills.

J. Ol^ron,—Jugements D'0l6-
ron.

Jonss, Bts.—Jones, Bailments.

J. P.—Journal du Palais.

Jou. A. J.—Jousse, Admini-
stration do la Justice,
" 0.—Jousse, Ordonnance.

Jouy, Pr. des Dixmes.—Jouy,
Principes des Dixmes.

E.

Kt.—Kent's Commentaries.

L.

1.

—

liber ; livre.

L. Mar.—Louage, Maritimes.
L. k B.—Louet & Brodeau.
L. & B. C. P.—Louet& Brodeau,
Goutume de Paris.

Lac.—Roussean de Lacombo.
Lah.—Lahaie.
Lai.—Lalaure.
Lara. M. — Lamoignon, M^-
moires.
" Arr.—Arrdtes de Lamoi-
gnon.

Lan.—Lange.
Lap.—LapeyrSre.
Lar.—Laroche.
Lau.—Lauri^re.
1. c.

—

loco eitioXo,

L. C. J.—Lower Canada Jurist.

L. C. R.—Lower Canada Re-
ports

Lob.—Lebrun.
Lebret, S.—Lebret, de la Souve-

rainot6.

Lom.—Lemattre.
Lop.—Lepage.
Lepr.—Leprestre.
lot.—letter.

Levi,—Levi, Commercial Law.
Lew. Mar.—Lewis, on Marri-

age.

Lo.—Locr€.
** E. C.—Locrd, Esprit du
Code.
" L. C.—Locrd, L(igislation

Civile.

Loi. I. C.— Loisel, Institutes

Coutumi^res.
Lor.—Lorieux.
Loui. R. (0. S.) — Louisiana

Reports (Old Series.)

Lovelass, W. — Lovelass on
Wills.

.

Loy. Seign. — Loyseau, Des
Seigneuries.
" Of.—Loyseau, Des Offices.

Mac.—Maclachlan.
Magens. — Magens on Insu-

rance.

Mai.—Maleville.

Man.—Manuel do Paillet.

Mand.—Mandat.
Mar.—Mariago

.

Marc.—Marcad6.
Marsh.— Marshall, on Insu-

rance.

Mas.—Massol.
max.—maxim.
May.—Maynard.
Men.—Menochius.
Merc, de tut. — Mercier, De

tutelis.



XLVIII ABBBBTIATIONB.

Merl.—Merlin, Repertoire.
'* Absent (e. g.)—Merlin,
Repertoire, verba Absent.
" Q.—^Merlin, Questions de
Droit.

Mob.—Mesie.
Mil.—Millet.
Mol.—MoUoy.
Mont.—Montvallon.
Mor.—Mornao.
Month.—^Montholon.
M. S. A.—The Merchant Ship-

ping Act, 1854.

N.

n. — note.

n. — number (often omitted,
particularly with Pothier.)

Nan.—Nantissement.
N. D.—Nouveau Denizart.
N. Fer.—Nouveau Forridre.

N. Pi.—Nouveau Pigeau.
Nou.—Nouguier.
Nov.—Novelise.

O.

0.—Ordonnance.
Ob.—Obligations.

0. Bl.—Ordonnance de Blois.

obs.—observation.

0. C.—Ordonnance du Com-
merce.

0. D.—Ordonnance des Dona-
tions.

0. £. F.—Ordonnance des Eaux
et Fordts.

O.F.—Ordonnance de Fpntanon.
0. H.—Ordonnances Hans6a-

tiqucs.

Oli.—Oliphant on Racing.
0. M. — Ordonnance de la

Marine.
0. Mou.—Ordonnance de Mou-

lins.

0. 0.—Ordonnance d'Orl^ans.
Ort.—Ortolan.

0. S.—Ordonnance des Sub-
stitutions.

0. T.—Ordonnance des Testa-
ments.

0. W.—Ordonnances de Wis-
buy.

P.

p.—page, or pages
j (is omitted

in most cases.)

Pa. Ag.—Paley on Agency.
Pa. P. & A.—Paley, Principal
and Agent.

Pail.—Paillet, Manuel de Droit
Frangais.

Pand.—Pandectes. ,

Pap. Arr.—Papon, Arrets.

Par.—Pardessus, Droit Com-
mercial.

Pars. M. L.—Parsons, Mercan-
tile Law.
" W.—Parsons on Wills.

P. C—Procedure Civile.

Per. E. C. S.—Perrault, Ex-
traits du Conseil Supdrieur.
" E. P. Q.—Perrault, Ex-
traits de la Prdvoste de
Quebec.

Perrin.—Perrin, Code des Con-
structions.

Pers.—Personnes.
Pet.—PetersdorflF.

P. Fr.—Pandectes Franfaises.
Ph.—Phillips, Insurance.
P. & H.—Privileges et Hypo-

thdques.
P. Mar.—Puissance Maritale.
Pi.—Pigeau, Procedure Civile.

Poc.—Pecquet de Livonni^re.
Pos.—Possession.

Poth.—Pothier.
" Ass. — Pothier, Assu-
rance.
" B. R.—Pothier, Bail h,

Rente.
" Ch.—Pothier, Change.



ABBBBVIAnOKB. XLIX

|poth. Chep.— Pothier, Chep-
tels.

" Choses—Pothier, Cho-
ses.
'• C. 0. Com. (e. g,)—
Pothier, Goutame d'Orldans,

Introduction au Titre de la

Communautd.
" Com. — Pothier, Com-
mnnautd.
" C. R.—Pothior, Consti-

tution de Rente.
« Ddp.—Pothier, D^'pdt.
" Don.—Pothier, Dona-
tions entre vifs.

" Don. M—Pothier, Do-
nations entre mari et femmo.
" Dou. — Pothier, Dou-
aire.
** Hyp.— Pothier, Hypo-
thdques.
" Intr.— Pothier, Intro-
duction g6n^rale aux Cou-
tumes.
" Jeu,—Pothier, Jou.
" L. Mar.—Pothier, Lou-
ages Maritimes.
" Lou.—Pothier, Louage.
" Mand.—Pothier, Man-
dat.
** Mar.— Pothier, Mari-
age.
" Nan.—Pothier, Nantis-
soment.
" Ob.— Pothier, Obliga-
tions.

" Pand.— Pothier, Pan-
dectes.
" P. C—Pothier, Proce-
dure Civile.
" Pers.—Pothier, Person-
nes.
" P. Mar.—Pothier, Puis-
sance Maritale.
" Pos.—Pothier, Posses-
sion.

" Pres. — Pothier, Pre-
scription.

" Prdt C—Pothier, Prdt
do Consomption.
" Prc»t U.—Pothier, Prfit

h Usage.
" Pr. G. A.-Pothier, Prdt
k la Grosse Aventure.
" Prop. — Pothier, Do-
maino do Propridtd.
" Soc—Pothier, Socidtd.

Sub.—Pothier, Substi-
tutions.
" Sue.—Pothier, Succes-
sions.
" Test.— Pothier, Dona-
tions testamentaires.
" Vente—Pothier, Vonte.

P. PouL—Du Pare Poulain.
pr. (a.)—prdliminairc (article.)

Pr. do la Jan.—Prevot de la

Jann^s.
Pres.—Prescription.

Pro. C. N.— Projet du Code
Napoldon.

Prop.—Propridtd.

Proud.—Proudhon (Valette.)
" C. D. F.— Proudhon,
Cours do Droit Fran^ais.
" D. P.—Proudhon, Do-
maino de Proprietd.

pt.—part; partie.

P. V. C—Proofs Verbal des
Confdrences.

Q.—Questions.

q.—question, questions.
Quen.—Queoault, Assurances.

R.

r.—r^gle ; rule.

Rav.—Rareau.
Ravi.—Raviot.

R. de Vil.— Rolland de Vil-
largues.

R. Lyon.—R6glement de Lyon.
Ren.—Renusson.



ABBB1VIATI0N8.

Ren. Subr.—Renusson, Subro-
gation.

Rep.—R^jtertoiro.

Rev.—Revue de Legislation ot

de Jurisprudence du Bas
Cnnada.

Ric.—Ricard.
Rich.—Richor.
Riv.—Rivitiro.

R. J.— Roceuil de Jurispru-
donee (Dalloz.)

Rod.—Rodier.
Rodi.—RoditJre.

Rog.—Rogron.
Ros. B.—RoBOoe on Bills.

Rus. Cr.—Russell on Crimes.
R. Wol.—Revue Wolowski.

8
8.—section.

Sal.—Salie.
" C. des Cur<$8.-—Sall<5, Code
des Cur^s.

Salv.—Salviat.

Salvaing, U. F. — Salvaing,
Usage des Fiefs.

.

Sav.—Savigny.
Savary, P.—Savary, Parferes.

" " 39 (e.gr.)—Savary,
Pardres, Par6re 39.
" P. N.—Savary, Parfait

N^gociant.
Sedg.—Sedgwick, on Measure

of Damages.
Ser.—Serres.

Serp.—Serpillon.

Sm. Con.—Smith on Contracts.
" M. L.—Smith, Mercantile
Law.

So«.—Society.

Soe.—Soefve.
Sol.—Solon,

som.—sommaire.
Stair, Inst.—Stair, Institutes.

Steph.—Stephen's Commenta-
ries.

Stev.—Stevens, on Average,

Sto. Ag.—Story, on Agency.
" B. .^.—Story on Bills of|

Erchange.
" Bts.—Story on Bailments.
" Con.—Story on Contracts.
" Conf.—Story on Conflict of

Laws.
*• Part.—Story on Partner-
ship.
" P. N.—Story on Promissory
Notes.

Str.—Straccha, de navibus.

St. Rop.—Stuart's Reports.

Sub.—Subrogation.
Sue.—Successions.

Sug. "V. P.—Sugdon, Vondorjs

and Purchasers,
sup.

—

auprii.

r.

Tay.—Taylor, on Evidence.
Test.—Testaments.
Teu. etSul.—TeuletetSulpioy,
Codes Fran^ais.

Thev. - Des. — Th^venot-Des-
saulos, Dictionnaire Du Di-
geste.

Tom.—Tomlin's Law Diction-

ary.
" Treason (c. g.)—Tom-
lin's Law Dictionary, verba

Treason.
Toub.—Toubeau
Toul.—ToulUer.
Tr.—Troplong.
" P. & H.—Troplong, Pri-

vileges et Hypoth^ques.
t. t.

—

toto titulo.

Tud.—Tudor, Mercantile Law.

V.

V. — for verho, is generally
omitted.

V.—Victoria.
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IVa.—Valin.
" 0. M.—Valin, Ordonnanoo
de < Marino.
" A88.—Valin, Bur I'Ordon-
nance de la Marino, titre

Dos Assurances.

IVaz.—Vazoille.

|v. c.

—

verbo citato, or verbis

citatit.

|Vin. Q. S. — Vinnius, Ques-
tionoa Seleotse.

" in Pek.—Vinnius in Pek-
ium.

I

Voet, P.—Voet ad Pandectas.

w.
Wat. Part.—Watson, Partner-

,

ship. I

Weatherly G. P.—Weatherly,
Gnide to Probate. I

Whar.—Wharton's Law Lexl-
!

con.

Woolrieh, C. L. — Woolrioh,
Commercial Law.

z.

Zaoh.—ZaoharisB.

The abbreviations of the Latin titles of the Institutes, Digest,

Code, or Novelise, are not included in the above List, as their

meaning may readily be found with the assistance of the

Alphabetical Tables of the Corpus Juria Civilia.

8#



NOTE.

The daah "— ", in the text of the articles,

indicates the beginning of a paragraph.

Two hyphens "- -", after the number of a

page, or other reference, mean: "and following.*'

The numerals and figures between brackets, at

the end of each article, refer to the volume and

page of the Draft as finally reported by the

Commissioners.

.«.<»
^(i



CIVIL CODE
or

LOWER CANADA.

PRELIMINARY TITLE.
OV THR PROSnTLOATIOX, DISTRIBUTION, KFrECT, APPLICATION, INTKR-

PBETATION AND EXECUTION OF THE LAWS IN GENERAL.

1. Acts of tho imperial par-
llaraont which affect Canada arc

deemed to bo promulgated and
como into force from the day
on which thoy receive tho royal

assent, unless some other time
is therein appointed.—1 Bla.

102-107; 1 Chit. Cr. L. 638 j 1

P. Fr. 407; Chalm. Op. 168,

228,231,292,511; C.N.I. [I^

243.]

2. The acts of the provincial

parliament are deemed to be
promulgated :

1. If thoy be assented to by
the governor, from the date of

such assent

;

2. If they be reserved, from
the time at which the governor
makes known, either by procla-

mation, or by speech or message
to the legislative council and
assembly, that they have re-

ceived the royal assent.—C. S. C.

c. 5, 8. 4 ; Union Act, r. 38,

39 ; IP. Fr. 407, p. xxvi. ; C.

S. L. C. c. 3, 8. 1 ; C. N. 1.

[I. 243.]

3. Any provincial act as-

sented to by the governor, ceases

to have force and effect from
the time at which it is an-

nounced, either by proclama-
tion, or by speech or message
to the legislative council and
assembly, that such act has
been disallowed by Her Majes-
ty, within the two years follow-

ing the reception, by one of her
principal secretaries of state,

of the authentic copy which
has been transmitted to him ' f

such act.—Union Act, s. 38.

[I. 243.]
4. An authentic copy of tho

statutes assented to by the gov-

NoTE.—The changes and additions made in virtue of the
statute of 1865, intituled : An Act respecting the Civil Code of
Lower Canada, and contained in the Schedule of Resolutions
appended to tho said statute, are, in this Code, inserted between
brackets [].
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ernor, or the assent to which
has been published as provided

in article 2, is furnished by the

clerk of the legislative council

to Her Majesty's printer, whose
duty it is to print and cause to

be distributed, to all entitled

thereto, the number of copies

mentioned in the list trans-

mitted to him by the provincial

secretary, after the close of

each session. C. S. C. o. 5,

B. 7. [1.243.]
5> The persons entitled to

such distribution are :—The
members of both houses of par-

liament, and the public depart-

ments, administrative bodies

and public officers mentioned
in the said list.—lb. s. 8, 9.

[I. 243.]

6. The laws of Lower Canada
govern the immoveable pro-

perty situate within its limits.

—

1 Foel. n. 60 — ; 1 Marc. n. 75

;

1 Boul. 7, 26 -
J

Poth. Intr.

n. 22, 23 " ; 1 Toul. n. 119 j

C. N. 3. [I. 243.]
Moveable property is governed

by the law of the domicile of

its owner. But the law of

Lower Canada is applied when-
over the question involved re-

lates to the distinction or nature
of the property, to privileges

and rights of lien, contestations

as to possession, the jurisdic-

tion of the courts and procedure,

to the mode of execution and
attachment, to public policy

and the rights of the crown,
and also in any other cases

specially provided for by this

code.—1 Foel. n. 61 ; 1 Boul.

8, 338, 339 j Poth. Intr. n. 24
j

1 Toul. n. 117
J

1 Marc. 66 ; 5

P. Fr. 35, 6
J

1 Dur. n. 99 ; 18
Merl. 432 ; 1 Rog. 7 ; 1 Zach.

38; 1 Dels. 24; 1 Proud. 98;
Lah. 2, on a. 3 ; Kiv. 25 ; 1

Prev. de la Jan. Lxxxiii ; Dem.
8 ; 1 Demol. n. 94 ; Cub. 412, 3

;

8 Sav. 169, 173. [I. 245.]
The laws of Lower Canada

relative to persons, apply to all

persons being therein, even to

those not domiciled there ; sub-
ject, as to the latter, to the
exception mentioned at the end
of the present article 1 Toul.
n. 113 -: 1 Zach. 36, 37; 1

Feel. 19, 62. [1.245.]
An inhabitant of Lower Can-

ada, so long as he retains his

domicile therein, is governed,
even when absent, by its laws
respecting the status and capa-
city of persons ; but these laws
do not apply to persons domi-
ciled out of Lower Canada, who,
as to their status and capacity,
remain subject to the laws of

their country.—1 Toul. n. 1 14,

115 ; 1 Zach. 37 ; 1 Foel. 58;
1 Boul. 147, 152; 1 Mai. 10.

[L 245.]
7. Acts and deeds made and

passed out of Lower Canada
are valid, if made according to

the forms required by the law
of the country where they were
passed or made.—Dom. 1. prel.

t. 1, § 2, n. 20 ; Poth. Intr. c.

1, n. 6, 7; D. 2, cit. ; Lah. 2;
C. N. 3;C. L. 9. [L 245.]

8. Deeds are construed ac-

cording to the laws of the coun-
try where they were passed,
unless there is some law to the

contrary, or the parties have
agreed otherwise, or by the

nature of the deed or from
other circumstances, it appears
that the intention of the parties

was to be governed by the law
of another place; in any of
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which oases, effect is given to

such law, or such intention ex-

I

pressed or presumed.—1 Foci.

80"
J
1 Toul. n. [I. 245.]

9. No act of the legislature

affects the rights or prerogatives

of the crown, unless they are

included therein by special en-

actment.

The rights of third parties,

who are not specially men-
tioned in any such act, are

likewise exempt from the effect

thereof, unless the act is public

and general.—G. S. C. c. 5, s.

6, § 25. [I. 245.]

10> An act is public, either

by its nature oir by its being so

declared. All other acts are

private.

All persons are bound to take
cognizance of public acts ; but
private acts must be pleaded,

-lb. § 27. [I. 245.]

11. A judge cannot refuse to

adjudicate under pretext of the

silence, obscurity or insufii-

ciency of the law.—ff. L. 12 De
leg. ; Dom. 1. prel. t. 1, s. 2, n.

9-24
J
C. S. L. C. c. 82, s. 1;

1. P. Fr. 424 - ; 1 Lo. E. C.

?13, 214; 1 Dur. n. 95, 100 ; D.
2, a. 4; C. N. 4 j C. L. 21.

[I. 245.]

12. When a law is doubtful
or ambiguous, it is to be inter-

preted so as to fulfil the inten-
tion of the legislature, and to

attsiin the object for which it

was passed.

The preamble, which forms
part of the act, assists in ex-
plaining it.—C. S. C. c. 6, s. 6,

§ 28 ; C. S. L. C. o. 82, s. 1.

[I. 247.]

13. No one can by private
agreement, validly contravene
the laws of public prder and

good morals.—Poth. Ob. n. 15
j

Mcrl. Loi, n. 43, § 8; Lah. 4:
C. N. 6 ; C. L. 11. [I. 247.]

14. Prohibitive laws import
nullity, although such nullity

be not therein expressed.—Cod.
L. 5, De leg. 1. 1, t. 14 ; 1 Toul.
n. 90 ; 1 Bouh. 390 ; C. L. 12.

[I. 247.]

15. The word "shall" is to

be construed as imperative, and
the word " may" as permissive.

—C. S. L. C. c. 1, s. 13, § 3.

16. Penalties, confiscations

and fines incurred for contra-
ventions of the laws, are Re-

coverable, unless it is otherwise
specially provided, by ordinary

Eroccss of law, in the name of
[or Majesty, alone, or jointly

with another prosecutor, before

any court having civil jurisdic-

tion to the amount sought to be
recovered, except only the Com-
missioners' Courts for the sum-
mary trial of small causes,

which are prohibited from tak-
ing cognizance of these cases.

—

C. S. C. c. 6, 8. 6, § 17 ; C. S.

L. C. c. 94, s. 8. [I. 247.]

17. The words, terms, ex-
pressions and enactments enum-
erated in the following schedule,
wherever used in this code or

in any act of the provincial

legislature, have the meaning
and application respectively as-

signed to them in such schedule,

and are interpreted in the man-
ner therein specified, unless

there is some special enactment
to the contrary.

SCHEDULE.

1. Each of the expressions
"Her Majesty," "the King,"
" the Sovereign," "the Queen,"
" the Crown," means the king
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or the queen, his or her heirs

and successors, sovereigns of

the United Kingdom of Great
Britain and Ireland.—C. S. C.

c. 6, 8. 6, § 1. [I. 247.]

, 2. The words " imperial par-
liament" moan the parliament
of the United Kingdo^u of Great
Britain and Ireland ', the words
" imperial acts or statutes

"

mean the laws passed by that
parliament, and the words "act"
and "statute," whenever they
are made use of in this code,

without qualification, mean the

acts and statutes of the parlia-

ment of Canada. By the words
" provincial parliament" is un-
derstood the parliament of Can-
ada, and the words " provincial

acts or statutes" mean the laws

fas*sed by that parliament.

I. 247.]
3. The words " governor,"

"governor of this province,"
" Governor General," or " Go-
vernor in Chief," mean the
governor, lieutenant-governor

or the person administering the
government of this province.

—

C. S. C. c. 6, s. 6, § 2. [1. 249.]
. 4. "Governor in Council"
means the governor, lieute-

nant-governor, or the person
administering the government,
acting with the advice of the

executive council of this pro-
vince.—lb. § 3. [I. 249.]

6. The word " proclamation"
means proclamation under the

great seal; and by "great
seal" the great seal of the
province of Canada is under-
stood.—C. S. L. C. c. 1, s. 13, §

6. [1. 249.]
6. "Lower Canada" means

all that part of the province of

Canada which, previously to

the union, constituted the pro-

vince of Lower Canada; and I

"Upper Canada" that part

which, at the same time, con-

stituted tho province of Upper
Canada.—C. S. C. s. 6, § 4, 5.

[I. 249.]
7. The words " The United

!

Kingdom" mean the United I

Kingdom of Great Britain and
1

Ireland; and "The United
States," the United States of

America.—lb. § 6. [I. 249.]

8. The name commonly given
to a country, place, body, cor-

poration, society, officer, func-

tionary, person, party or thing,

designates and means the

country, place, body, corpo-

ration, society, officer, func-

tionary, person, party or thing

thus named, without tho neces-

sity of more ample description,

—lb. § 6. [I. 249.]
9. The masculine gender

includes both sexes, unless it

appears by the context that it

is only applicable to one of

them.—lb. § 7. [I. 249.]
10. The singular number

extends to more than one

person, or more than one thing

of the same sort, v lenever the

context admits of such exten-
sion.—lb. [I. 249.]

11. The word " person" in-

cludes bodies politic and corpo-

rate, and extends to heirs and
legal representatives, unless

such meaning is contrary to

law or inconsistent with the

particular circumstances of the

case.—lb. § 8. [I. 249.]

12. The words "writing,"

"written," or terms of like

import, include words printed,

or otherwise traced or copied,

—lb. § 9. [I, 249.]
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13. The word "month"
means a calendar month.

—

lb. § 11; Sto. B. E. 379; 2

WKar. 656. [I. 249.]

14. By "holidays" are un-
derstood the following days :

Sundays, New Year's Day, the

Epiphany, the Annunciation,

Good Friday, the Ascension,
Corjma-Chriati, the festival of

St. Peter and St. Paul, All

Saints' Day, Christmas Day
and any other day fixed by
proclamation as a day of gene-
ral fast or thanksgiving ; saving
the special provisions estab-

lished by the statutes concern-
ing the collection of the revenue
and the payment of bills of

exchange and promissory notes.

—C. S. C. c. 5, s. 6, § 12 ; c. 16,

s. 16 ; c. 67, s. 5 ; C. S. L. C. c.

64, s. 32. [I. 249 ; III. 373.]
15. The word "oath" in-

cludes the solemn affirmation

which certain persons are
permitted to make instead of
an oath.—C. S. C. c. 5, s. 6,

§ 13 ; C. S. L. C. c. 34, 8.8; c.

82, s. 13. [I. 249.]
16. The word " magistrate"

means a justice of the peace.
"Two justices of the peace"
means two or more justices

sitting or acting together.

When any thing is ordered to

bo done by or before a justice
of the peace, magistrate, func-
tionary or public officer, one is

understood whose powers or
jurisdiction extend to the place
where such thing ought to be
done. The authority given to
do a thing, carries with it all

the powers necessary for that
purpose.—C. S. C. c. 6, s. 6,

§ 20. [I. 249.]
17. The right of nominating

to an office or employment
carries with it that of removal,
—lb. § 22. [I. 249.]

18. The duties imposed and
the powers conferred upon an
officer or public functionary,
in his official capacity, pass to

his successor, snd pertain to

his deputy in so far as they
are compatible with the charge
of the latter.—lb. § 23 ; C. S.

L. C. c. 77, s. 16. [I. 249.]
19. When an act is to be

jerformed by more than two
)ersons, it may bo validly done
)y the majority of them, except
in the cases otLerwise specially

provided.—C. S. C. c. 5, s. 6,

§ 24 ; C. S. L. C. c. 1, s. 13, § 5.

[I. 249.]
20. The pound sterling is

equivalent to the sum of four
dollars, eighty-six cents and
two thirds, or one pound, four
shillings and four pence, cur-
rency. The " sovereign" is of
like value.—C. S. C. o. 15, s.

4 ; C. S. L. C. c. 82, s. 3. [I.

249.]

21. By the terms "inhabi-
tant of Lower Canada" is

meant a person having his

domicile in that part of the
province.

22. The terms " acts of civil

status" mean the entries made
in the registers kept according
to law, to establish births,

marriages and burials.
" Registers of civil status"

are the books so kep and in

which such acts are entered.
" Officers of civil status" are

those intrusted with the keep-
ing of such registers.

23. By "bankruptcy" is

meant the condition of a trader

who has discontinued his pay-
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monts.—2 Bor. 0. 1673, 666 ;
i which is unforeseen, and caused

Guy. Foillite, 273 ; Bon. 726, by superior force which it was

£
312 ; Par. n. 1091 j 1 Delv.

, C. 242. [I. 249.]
24. A fortuitous event is one

impossible

373.]

to resist. [III>

BOOK FIRST.
OF PERSONS.

TITLE FIRST.
OF THE ENJOYMENT AND LOSS OF CIVIL RIGHTS.

CHAPTER FIRST.

OF THE ENJOYMENT OF CIVIL

RIGHTS.

18. Ever> British subject is,

as regards the enjoyment of
civil rights in Lower Canada,
on the same footing as those
born therein, saving the special
rules relating to domicile.—Ca-
pit. of Queb. 1769 j Treaty of St.

Germain 1763 j C. N. 8. [I.

251.1

19. The quality of British

subject is acqxiirod either by
right of birth, or by operation
of law.—C. S. C. c. 6, s. 4j
1 Dur. 120 } C. N. 7. [I. 253.]

80. A person born in any
part of the British empire, even
of an alien, is a British subject

by right of birth, as also is he
whoso father or grandfather by
the father's side is a British

subject, although he be himself
bom in a foreign country

;

saving the exceptions resulting

from special laws of the empire.
—C. S. C. c. 8, s. 1 " ; Poth.
Pers. 673 ; 1 Dur. n. 120 ; Lah.
a. 6; 1 Bla. 374, n. 16 - 18,

366, n. 1
J
2 K. 38 ; 2 Stoph.

429, 516 ; Chalra. Op. 332 ; 1

Ha. P. C. 68 ; 1 Cora. 541 ; Chit.

Pr. 13 ; Man. 23 j C. N. 10.

[I. 253.]

21. An alien becomes a Brit-

ish subject by operation of law,

by conforming to the conditions

the law prescribes.—1 Bla. 374
n. 16 - 18 ; 2 Steph. 427 - 433

;

Ha. 1. c. ; Fost. 184 j C. N. 9

;

Donegani vs. Donegani, St.

Rep. 606. [I. 263.]

S2> These conditions, as pro-

scribed by the laws of this pro-

vince, are :

1. Residence during three

years at least in some part of

the province of Canada, with
the intention of settling therein

;

2. Taking the oaths of resi-

dence and allegiance required

by law ; or in the case of a
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woman tho oath of rosidonoo

alone

;

3. Procuring from the proper

court, with tho necessary for-

malities, the certificate of natu-
ralization required by law.

—

C. S. C. c. 8, 8. 1, 2, 3, 4 ; C. N.
9. [I, 263.]

23< An alien woman is

naturalized by the mere fact

of the marriage she contracts

with a British subject.—C. S.

C. c. 8, 8. 7. [I. 253.]

24* Naturalization confers

in Lower Canada, on him by
whom it is obtained, all the

rights and privileges he would
have if born a British subject,

lb. s. 1 ; C. N. 13. [I. 233.]

25. Aliens have a right to

acquire and transmit by gratui-
tous or onerous title, as well as

by succession or by will, all

moveable and imraoveablo pro-
perty in Lower Canada, in tho

same manner as British-born
or naturalized subjects.—lb. s.

9 ; Poth. Pers. 578 ; C. N. 11.

[L 253.]

26. Aliens may also serve
as jurors, in all cases where,
according to law, a jury must bo
composed one half of foreign-
ers—C. S. C. c. 8, s. 23 ; C. S.

L. C. c. 84, s. 41, § 3, s. 4.

[I. 253.]

27i Aliens, although not re-
sident in Lower Canada, may
bo sued in its courts for the
fulfilment of obligations con-
tracted by them oven in foreign
countries.—12 V. c. 38, s. 14,

49, 94; C. S. L. C. c. 83, s.

61 ; 2 P. Fr. 140 ; 1 Pi. 85
j

Ravr. 6; Ord. 1667, t. 2, a. 7;
C. N. 14. [I. 253.]

28. Any inhabitant of Lower
Canada may be sued in its

courts for the fulfilment of
obligations contracted by him
in foreign countries, even in

favor of a foreigner.—C. N.
15. [L 255.]

29« Every person, not resi-

dent in Lower Canada, who
brings or institutes any action,

suit or proceeding in its courts,

is bound to give to tho opposite
party, whether a subject of Iler

Majesty or not, security for tho

costs which may bo incurred in

consequence of such proceed-
ing.—C. S. L. C. c. 83, s. 68

;

2 P. Fr. 143 ; Poth. Pers. 577
;

C. N. 16. [I. 255.]

CHAPTER SECOND.

OF THE LOSS OF CIVIL RIGHTS.

30* Civil rights aro lost :

1. In the cases which are

provided for by the laws of the

British Empire
;

2. By civil death.
Rich. Mort civ. 52 --

; Poth.
Sue. 10, 11 ; 1 Fav. Conf. 61

;

1 Toul. n. 180, 266 - ; 14 & 15
Hen. VIII, c. 4; 1 Pet. 463
or 321 ; 2 Tom. Treason § 2 ; 1

Bl. 370, n. 3, 374, n. 21 ; Fost.

841 ; Bur. 707, 8 ; and author-
ities under the following article.

[I. 255.]

SECTION I.

Of Civil Death,

31. Civil death results from
condemnation to certain cor-

poral punishments.--Rich. Mort
civ. 15, 16; Poth. Mar. 264;
Poth. Pers. 585 ; Poth. Intr. n.

28 ; 11 Guy. Mort civ. 634 ; 2

Bla. 121 ; 1 Bla. 132, 133, »i.

16 ; C. N. 22. [I. 255.]

32* Condemnation to death
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carries with it civil death.

—

Poth. Intr. n. 30 j Rich. Mort
civ. 26

J
Guy. 1. o. j Rochon vs.

. Leduc, 1 L. C. R. 262 j C. N.
23. [I. 255.]

33. Civil death also results

from the condemnation to any
other cornoral punishment for

life.—1 Bla. 134 ; Guy. 1. o
j

Rich. 26
J
Poth. Intr. n. 30;

Id. Pors. 695
J

Id. Sue. 6.

[I. 257.]

34> The disabilities which
result as regards persons pro-

fessing the catholic religion,

from religious profession by
solemn and perpetual vows
made by them in a religious

community recognized at the

time of the cession of Canada
to England and subsequently
approved, remain subject to

the laws by which thoy wore
governed at that period.—Poth.

687-9
J Id. Sue. 126 ; Id. Mar.

n. 264; Id. Intr. n. 28; 0.

1167, t. 20, a. 15, 16 ; 11 Guy.
1. c. ;. Rich. 696, 607 -, 643,

647, 661, 660 ; 1 Bla. 132, 3, n.

16; 2 Id. 121. [I. 267.T

SECTION 11.

Of the Effects of Civil Death.

• 35. Civil death carries with
it the loss of all the property

of the party attainted, which ia

confiscated to the crown.—C. P.

a. 183 ; 2 Bla. 381; Poth. Intr.

n. SI ; 11 Guy. 637 ; 2 P. Fr.

174 ; Rich. 46, 337 ; C. N. 25.

[I. 257.]

36> A person civilly dead :

1. Cannot take or transmit

by succession.—flF. L. 18, De
bon. pr.ss ; 2 P. Fr. 183 ; Poth.

Pers. 587 ; 11 Guy. 637 ; Rich.

203, 208, 217 --
; Poth. Sue. {

0. N. 26. [I. 257.]

2. He can neither dispoMe of

nor acquire property, whotliur

inter vivo» or by will, ar.ii

whether by gratuitous or one-

rous title ; ho can neither con-

tract, nor poHsess property, but

he may receive maintonanoo.

—

Poth. Pers. 587; N. D. All-

ments, n. 24; 1 Arg. 10; 11

Guy. 637 ; 1 Doni. Liv. Pr^l.

100; 1 Pi. 66; 1 IJour. 12H;

1 Dup. 36 " ; C. N. 26. [I.

267.]
3. He can neither be appoint-

ed tutor nor curator, nor take

part in the proceedings relativo

to such appointment.—2 P. Fr.

185, 6 ; Poth. Pers. 611 ; 11

Guy. 637. [I. 257.]

4. He cannot be a witness to

any solemn or authentic deed,

nor can ho be admitted to givo

evidence in a court of justice,

or to serve as a juror.—ff. L.

18, S 1, Qui. test. fac. ; L. 20

;

2 P. Fr. 186, 6 ; ff. L. 3, Do

test. § 6 ; 11 Guy. 637, 8 ; Ricli.

251, 264. [I. 259.]
5. He cannot be a party to

a suit, either as plaintiff or

defendant.—ff. L. 2, De cap.

min. ; 2 P. Fr. 189, 190 ; Jou. 0.

1667, a. 8, t. 2, p. 28 ; Rod. on

do. 31 ; 1 Pi. 66. [I. 269.]

6. He is incapable of cc::-

tracting a marriage that will

produce any civil effect.—Poth.

Com. 20: Id.
"'

486 ; Id. Sue
4;
7

Mar. 433, 440,

c. 1, K. 2, a. 2, §

11 Guy. 638 ; 0. 1639, a.

, 2 P. Fr. 191 -. [I. 259.]

7. Marriage jircviously con-

tracted by him is dissolved for

the future, in so far as regards

its civil effects only ; the marri-

age tie subsists.—Poth. >Suo.
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20} Id. Mar. 407} 3 P. Fr.

410 -- ; Oou. a. 227, p. 94, 6. a.

25, p. lU, 20 } 1 Mai. 41 -- } 1

Diir. n. 226} 2 Dur. 520; 1

Toiil. 285, 6. [I. 25U.]

8. lliH QonHoit and his huirs

may icHpoctivoly oxoroiHO tho

riglitH and actionn tu whUdi
natural death would give rise

}

my\uff rlghtH of HurvivorHhip,

to which civil death only (jivoH

i'Iho wlion that uft'oct ruHulta

from tho torniH of tho marriago
contrat^t.—/. L. 121, 5 2 Do v.

Hig. ; 2 l\ Fr. 108; 1 Doraol.

n. 210 } Rich. 600; Lac. 450; 1

Toiil. n. 286. [I. 250.]

37i (Hvil doath in incurred

from tho timo of tho sontonco.

—

Poth. Sue. c. 1, 8. 1, p. fi, 6 ; e.

3, p. 125, 6; Id. PorH. t. 3, p.
506 } 20 Mori. Mort civ. 5 1, p.
4:{2 } Rich. 143-4-6-7 ; 6 Mori.
(Jnndamn<^, n. 1 ; If. L. 15, i 1,

Do int. ot rol ; L. 10, 5 1, L.
20, Do pa>n. ; Oou. 21, on a.

26 ; 0. N. 26. [I. 250.]

38* Pardon, liberation, and
tho romisHion of tho penalty or
ItH commutation to another
which does not carry with it

civil doath, rcHtoro tho civil

ability of tho person oon»
dcmned, but without any re-

troactive effect, unloHH Buch
effect bo npocially granted by
act of parliament.—0. S. C. o.

00,8.113. [1.259.]

TITLE SECOND.

OF ACTS OF CIVIL STATUS.

CIIAPTEIi FIRST.

UOGRAL I'BOVISIONS.

39. In acts of civil status

nothing is to be inserted, either

by note or recital, but what
it iH tho duty of tho parties to

declare.—C. N. 35. [I. 261.]

40. In cases where the
parties are not obliged to ap-
pear in person at the making
of an act of civil status, they
jiiay be represented by an
attorney, specially authorized
to that effect.—C. N. 36. [I.

201.1

4L The public officer reads
to the parties, or to their attor-

ney, and to the witnesses, tho

act which he makes.—C. N. 37.

[I. 261.]

42. Acts of civil status are

inscribed in two registers of

tho same tenor, kept for each
Roman Catholic parish church,
each Protestant church or con-
gregation, or other religious

community, entitled by law to

keep such registers, each of

which is authentic, and has
in law equal authority.—0.

1667, t. 20, a. 8; Del. 17.36,

a. 1 ; C. S. L. C. c. 20, s. 1, 16,

17 ; C. N. 40. [I. 261.]

4:3. The registers are fur-

nished by the churches, con-
gregations or religious com-
munities, and must be in the
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form proacribod by the Codo
of Civil Procedure.—C. S. L.

C. c. 20, s. 1, § 2
J

e. N. 40.

[I. 261.]

4^ The registers are kept
by the rector, curate or other
priest or minister having
charge of the churches, con-
gregations, or religious com-
munities, or by any other officer

entitled so to do.—0. S. L. C.

c. 20, 8. 1, § 1 ; C. N. 40. [I.

261.]

46* The duplicate register

so kept, before it is used, must,
at the instance of the party
keeping it, be presented to one
of the judges of the Superior
Court or to the prothonotary of

the district, or to the clerk of

the Circuit Court instead of the

prothonotary in the case speci-

liod in the statute 25 Vict.,

chap. 16, to be by such judge,
prothonotary or clerk num-
bered and initialed in the man-
ner prescribed by the Code of

Civil Procedure.—C. S. L. C.

0. 20, s. 1, § 2 ; C. N. 41. [I.

261 ; III. 373.]

46« Acts of civil status, as

soon as they are made, are
inscribed in the two registers,

in successive order and without
blanks ; erasures and marginal
notes are acknowledged and
initialed by all those who sign

the body of the act. Every-
thing must be written at length
without abbreviation or figures.

—C. S. L. C. c. 20, s. 1 ; C. N.
42. [I. 261.]

47. Within the first six

weeks of each year, the person
who kept the said registers, or

who has charge thereof, de-
posits in the prothonotary *s

office of the Superior Court of

his district, or in the office of

the clerk of the Circuit Court
in the cases provided for in the

statute already mentioned in

the present chapter, one of the

said duplicates, the delivery

of which is aclcnowlcdged by
a receipt which the said pro-

thonotary or clerk is bound to

give free of charge.—C. P.

241 ; 0. Bl. a. 181 ; 0. 1539, a.

51-53
J
0. 1667, a. 8, t. 20 j C.

S. L. C. c. 20, s. 8
J
C.N. 43.

[I. 261 ; III. 373.]

48t Within six months after

such deposit, each protho-

notary or clerk is bound to

verify the condition of the

registers deposited in his office,

and to draw up a summary
report of such verification.

—

0. 1667, t. 20, a. 11. [I. 263j
III. 373.]

4:9. The other duplicate

register remains in the custody
and possession of the priest,

minister or other officer who
kept the same j to be by him
preserved and transmitted to

his successor in office.—0. 1667,

t. 20, a. 8; Del. 1736, a. 19, 20;

C. S. L. C. c. 20, s. 8
J

C. N.

43. [I. 263.]

50. The depositary of either

of the registers is bound to give

extracts thereof to any person

who may require the same;
and such extracts, being certi-

fied and signed by him, are

authentic.—C. S. L. C. c. 20,

s. 8, § 2 ; C. N. 44. [I. 263.]

51. On proof that, in any

parish or religious community
no registers have been kept,

or that they are lost, tho

births, marriages and deaths

may be proved either by family

registers and papers, or other
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writings, or by vritnesees.—C.

S. L. C. c. 20, 8. 13; 2 P.

Fr. 263 ; 0. 1167, t. 20, a. 14
;

Del. 1736 ; C. N. 46. [I. 263.]

52. Every depositary of

such registers is civilly re-

sponsible for any alteration

uiado therein, saving his re-

course, if any there be, against

the party altering the same.

—

2 P. Fr. 278 ; D. on a. 51 ; C
N. 61. [I. 263.]

53. Every infraction of any
article of this title by any of

the officers therein named,
which does not amount to a
criminal oflFence, and which is

not punishable as such, is

punished by a penalty not ex-

ceeding eighty dollars, nor less

than eight.—0. 1667, t. 20, a.

12, 13, 18 ; Del. 1736, a. 19, 33

39 ; 2 P. Fr. 278 ; 2 V. c. 4, s.

2; C. S. L. C. 0. 20, 8. 9
J
C.N.

50. [1.263.]

CHAPTER SECOND.

OP ACTS OP BIRTH.

54. Acts of birth set forth

the day of the birth of the

child, that of its baptism, if

performed, its sex, and the

names given to it ; the names,
surnames, occupation and do-
micile of the father and mother,
and also of the sponsors, if any
there be.—C. S. L. C. c. 20, s.

5 ; 0. 1667, t. 20, a. 9 ; Del.

1736, a. 4; C. N. 67. [L 263.]

55. These acts are signed
in both registers, by the officer

officiating, by the father and
mother if present, and by the
sponsors if any there be ; if

any of them cannot sign, their

declaration to that effect is

noted.—C. S. L. C. c. 20, s. 5,

§ 2 ; 0. 1667, t. 20, a. 10 j C.

N. .39. [I. 263.]

56« When the father and
mother of any child presented
to the public officer aro either

or both of them unknown, tho
fact is mentioned in tho re-

gister.— C. S. L. C. c. 20, 8. 5,

§ 3 ; C. N. 65, 56, 58. [I. 265.]

CHAPTER THIRD.

OF ACTS OF MABRIAOE.

57. Before solemnizing a
marriage, the officer who is to

perform the ceremony must bo
furnished with a certificate

establishing that the publica-
tion of bans required by law
has been duly made ; unless
ho has published them himself,
in which case such certificate

is not necessary.—Poth. Mar.
n. 66-84, 349; C. N. 63. [I.

265.]

58 This certificate, which
is signed by the person who
published the bans, mentions,
as do also the bans themselves,
the names, surnames, qualities

or occupations and domiciles
of the parties to be married,
and whether they are of age or

minors ; the names, surnames,
occupations and domiciles of
their fathers and mothers, or
the name of the former husband
or wife. And mention is made
of this certificate in the act of
marriage.—Poth. Mar. n. 66 —

;

0. Bl. a. 40 ; 2 P. Fr. 320, 1

;

C. N. 63, 166. [I. 265.]

59. The marriage ceremony
may, however, be performed
without this certificate, if the
parties have obtained and pro-
duce a dispensation or license,

from a competent authority,
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authorizing tho oraisslon of tlio

Kublioation of bauH.—Potli.

[ar. 1. 0. & n. 70; 0. Ul. a.

40
J
C. S. L. C. 0. 20, 8. 6

J
0.

N. 63. [I. 205.]

60. If tho luarrtago bo not
Boloninizud within ono yoar
from tho last of tho publications
roquirod, thoy aro no longor
sutticiont, and must bo ronowod.
—i N. D. Bons do Mar. Ill ; 2
P. Fr. 328

J
2 Mori. Bans, 442

;

2 Guy. Bans, 175 ; 1 Toul. n.

607; 0. 1067; C. N. 66; Del.
1736. [I. 205.]

61. In tho oase of an oppo-
sition, tho disallowance thoroof
must bo obtained and bo noti-

fied to the ofiicor charged with
tho solemnization of tho marri-
age.—Poth. Mar. n. 82 ; Guy.
Oppos. )i un mar. al. 1, 2 ; For.
D.i. v.; C.N. 68. [1.265.]
62. If, however, the oppo-

sition bo founded on a simple
promise of marriage, it is of no
effect, and the marriage is

proceeded with as if no such
opposition had been made.—C.

S.L. C. 0. 34, s. 4. [1.265.]
63. The marriage is solemn-

ized at the place of the domicile
of one or othor of the parties.

If solemnized elsewhere, the
person officiating is obliged
to verify and ascertain the
identity of the parties. For
the purposes of marriage, do-
micile is established by a
residence of six months in the

same place.—Fen. Poth. 18;
Poth. Mar. 356 ; C. N. 74. [I.

265.1

64. The act is signed by
the officer who solemnizes the
marriage, by the parties, and
by at least two witnesses,

related or not, who have been

rtresent at tho ceremony ; and
f any of thom cannot sign,

their declaration to that efl'oct

is noted.—0. S. L. C. e. 20,

8. 6. [1.26^).]

65. Inthlsttct are 8et forth :

1. Tho day on which tho

marriago was solemnized

;

2. The names, surnames,
quality or occupation and do-

micile of tho parties marrioU,

tho names of tho father anil

mother of oaoh, or tho name of

tho former husband or wife
;

3. Whether the parties are

of ago, or minors
;

4. Whether they were mar-
ried after publication of bans,

or with a dispensation or li-

oense

;

6. Whether it was with tho

consent of their father, mother,

tutor or curator, or with tho

advice of a family council,

when such consent or advice is

roquirod

;

6. Tho names of the wit-

nesses, and whether they aro

related or allied to the parties,

and if so, on which side, and
in what degree

;

7. That there has been no

opposition, or that any opposi-

tion made has been disallowed

;

Poth. Mar. 375 ; C. S. L. C.

c. 20, s. 6, § 1, 2 ; C. N. 76.

[I. 267.]

CHAPTER FOURTH.

OF ACTS OP BURIAL.

66. No burial can take place

before the expiration of twenty-

four hours after the decease;

and whoever knowingly takes

part in any burial before the

expiration of such time, except

in cases provided for by police
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ro;;iilationfi, in subjoct to a
penalty of twenty UoUars.

—

C. H. L. C. c. 21, B. I ; 0. N. 77.

[I. 207.]

67. Tho net of burial men-
tionfl tho day of tho burial, and
that of tho doatli, if known

;

tho namos, surnamoa, and
quality or occupation of tho

(locoasod ; and it is signed
by tho porson performing the

burial service, and by two of

tho nearest relations or friends

there present; if they cannot
sign, mention is made thereof.

—C. S. L. C. 0. 20, B. 7 ; 0. 1667,

t. 20, a. 10 ; Del. 1736, a. 10 ; 2

P. Fr. 382 ; C. N. 79. [1.267.]
68. The provisions of the

two preceding articles apply
to religious communities and
hospitals whore burials aro per-
mitted.—0. 1067, t. 20, a. 13

;

C. S. L. C. 0. 20, s. 11 ; C. N. 80

:

[I. 267.]

69. When there is any sign
or indication of death having
been caused by violence, or
when thoro aro other circum-
stances which give reason to

suspect it, or when tho death
happens in any prison, asylum,
or place of forcible confinement
other than lunatic asylums, the
burial cannot bo proceeded with
until it is authorized by tho
coroner or other oflBcer whose
duty it is to inspect tho body in

such cases.—Del. 20 Sep. 1712
j

20 Isam. 674 ; Del. 1736, a. 12

;

1 Jou. 306 ; 1 Rus. Cr. 468 ; 1

Bla. 266, n. 27 ; 4 & 5 V. c.

24, s. ; C. N. 81. [I. 267
;

III. 373.]

CHAPTER FIFTH.

OF ACTS OP KKLIUIOUS I'UOFES-

SION.

70. In every religious com-
munity in which profession may
bo made by solemn and perpe-
tual vows, two registers of tho
same tenor aro kept, in which
aro inscribed the acts esta-

blishing tho taking of such
vows.—0. 1667, t. 20. a. 15j
Del. 1736, a. 26 ; Serp. 232-7-
8

J
Sal. 234-6-7, 236, n. (a)

[I. 269.]

71. [Theso registers aro

numbered and initialed liko

tho other registers of civil

status, and tho acts are in-

scribed therein in the manner
prescribed in article 46.]—0.
1667, a. 16 } Del. 1736, a. 25

j

Sorp. 332 ; Sal. 236. [1. 269.]

72. The acts set forth tho

names and surnames, and the

age of the person making pro-
fession, tho place of her birth

and the names and surnames
of her father and mother. They
aro signed by tho party, by
the superior of the community,
by tho bishop or other eccle-

siastic who performs tho cere-

mony, and by two of the near-

est relations, or by two friends

who wero present.—Del. 1736,

a. 27, 28. [I. 269.]

73. The registers aro used
during five years, after which
one of tho duplicates is depo-
sited in the manner declared
in article 47, and the other

remains with the community
to form part of its records.

—

Del. 1736, a. 8. [I. 269.]

74:. Extracts of such regis-

ters, signed and certified by
the superior of the community,



14 DOMICILK.

or the dopoBJtnry of one of tho

diipUpatos, aro authentic, anil

aro delivered by one or other of

them at tho option and on tho

demand of thoao requiring

thorn.—Del. 1736, a. 2U. [I.

209.]

CHAPTER SIXTH.

OF THE KECTIFIOATION OP ACTS
AND RKOISTKUH OP CIVIL STATUS.

75. If any orror have been
committed in tho entry made
in tho register of an act of

civil status, tho court of origi-

nal jurisdiction in tho oiTico of

which such register is or is to bo
deposited may, at the instance

of any interested party, order

such orror to bo rectifiod in

presence of the other parties in-

terested.—0. 1667; Del. 1736,

a. 30} 1 Ency. 205, 6 j Merl.

Acte derot. civ.; 1 Ilog. a. 99,

p. 85; F. C. P. 855; 35 Geo.

111.0.4,8. 13; C.N. 99. [I.

269.]
76* The depositaries of tho

registers, on receipt of a copy
of any judgment of rectifica-

tion, are bound to inscribe the

same on the margin of the act

80 rectified, and if there be no

margin, then on a sheet of

paper which remains annexed
thereto.— Del. 1736, a. 30 ; C.

N. 101. [1.269.]

77. [If any act which ought
to have been inserted in tho

register be entirely omitted,

tho samo court may, at thu

instance of one of the parties

interested, the others being
notified, order that such omis-
sion bo supplied, and tho judg-
ment so ordering is inscribed

on the margin of tho said

register, at the place where
the act so omitted ought to

have boon entered, and if there

be no margin, then on a sheet

of paper which remains an-

nexed thereto.]—35 Geo. 3, c.

4, s. 11, 13 ; 1 Mai. 375; 0.

1667, t. 20, a. 14; Serp. 338-

341; Del. 1736, a. 30; Jou.

321; Rod. 350 -; 1 Bor. 160;
27 Merl. 263; 11 Id. 148; F.

C. P. a. 855; 1 Toul. n. 342,

350; C. N. 99. [1.271.]
78. Tho judgment of rec-

tification cannot, at any time,

be set up against those who
did not seek it, or who were
not duly notified.—2 P. Fr. on

a. 1000, p. 406 ; Rog. on do. 85

;

C. N. 100. [I. 271.]

TITLE THIRD.
OF DOMICILE.

79. The domicile of a person,

for all civil purposes, is at the

place whero he has his princi-

pal establishment.—Cod. L. 7,

Do incol.; Poth. Intr. 8, 20;
Id. Mar. 355 ; Merl. Domicile, §

2, n. 3, 4} 2 P. Fr. 409, 413 j

1 Toul". n. 364-6; C. N. 102.

[I. 271.]

80. Change of domicile is

effected by actual residence in

another place, coupled with

tho intention of tho person to

make it the seat of his princi-
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pal establishmont.—Poth. Intr.

14 ; ff. L. 4 & 20, ad. muni, et

do incol. 5 1 Toul. 323 j C. N.
103. [I. 271.]

81« Tho proof of such inten-

tion rosults from the declara-

tions of the person and from
tho circumstances of the case.

C. N. 104. [I. 271.]

88> A person appointed to

fill a temporary or revocable

public office, retains his former
domicile, unless ho manifests a
contrary intention.—Poth. Intr.

y, 15 ; Cod. L. 2, Do incol ; C.

N. 106} C. L. 46. [1.271.]

83> A married woman, not
separated from bod and board,

hns no other domicile than that

of her husband.—The domicile

of an uncmancipated minor
is with his father and mother,
or with his tutor.—Tho domi-
cile of a person of the ago of

majority interdicted for insani-

ty is wth his curator.—Poth.

Intr. 10-12, 18, 19 j Id. Mar.

3.')7} 2P.Fr. 423
J
C.N. 108;

C. L. 48. [I. 273.1

84k. The domicile of persons
of tho ago of majority, who
serve or work continuously for

others, is at tho residence cf
those whom they servo or for
whom they work, if they reside
in the same house.—ff. 1. c. L.
0, § 3

J
L. 22 ; Merl. Domicile,

8 4. n. 1 ; 2 P. Fr. 227 ; 1 Bour.
90; C. N. 109. [1.273.]
85> When tho parties to a

deed have for tho purpose of
such deed, made election of
domicile in any other place
than their real domicile, all no-
tifications, demands and suits
relating thereto may bo mado
at tho elected domicile, and
before tho judge of such domi-
cile.—Loy. Seign. o. 14, n. 15;
13ao. 0. 8, n. 16 ; Ravi. Q. 297,
n. 21 ; 8 Mori. Domicile (•lu, 5

2; D. 20,27; 2 P. Fr. 431 • C.
N. 111. [I. 273.]

TITLE FOURTH.
OF ABSENTEES.

GENERAL PROVISIOK.

86« An absentee, within tho

meaning of this title, is one
who having had a domicile in

Lower Canada, has disappear-
ed, without any one having
received intelligence of his

existence.—1 Mai. 127, 116;
Dorao. Absence, 6; 2 Lo. E. C.

281; 1 Toul. n. 381; Ency.42;
C. N. 115. [I. 273.]

CHAPTER FIRST.

OF CURATORSHIP TO ABSENTEES.

87. If it be necessary to

provide for tho administration
of the property of an absentee
who has no attorney, or whoso
attorney is unknown or refuses

to act, a curator may bo ap-
pointed for that purpose.

—

Bret. Q. Absent, c. 3, p. 7 ; N.



16 ABSENTEES.

D. Absence, 5G; C. S. L. C. c.

86, s. 2 —
J
Bi. Absence, p. 21

j

Rog. on a. 112 j C. N. 112.

[I. 273.]

88. The necessity for such
appointment is determined, at

the instance of those interest-

ed, on the advice of a family
council called and composed
in the manner provided in tho
title Of Minority, Tutorship
and Emancipation, and homo-
logated by the court, or by one
of its judges, or by the protho-
notary.—C. S. L. C. c, 86 s. 2—,
c. 78, s. 23 ; C. N. 116. [1. 273.]
89. Curators to the property

of absentees make oath faith-
fully to fuiai the duties of their
office and to account.—2 Pi. 510,

611 ; C. L. 52. [I. 275.]
90. The curator is bound to

cause to bo made, in notarial
form, a faithful inventory and
valuation of all the property
committed to his charge, and
for his administration he is

liable to the same obligations
as thoso to which tutors are
subject.—Pi. 1. C.J C. L. 52.

[I. 275]
91. The powers of such

curator extend to acts of

administration only ; he can
neither alienate, pledge nor
hypothecate the property of
the absentee.—Ency. Absent j

Arr. Lam. t. 6, Dos Abs. p.

37- J Bav. & L. 137 -. [I.

275.]

92. The curatorship to the
absentee is brought to an end :

1. By his return ;

2. By his sending a power of
attorney to the curator or to

any other person
;

3. By his heirs being author-
ized to take provisional posses-

sion of his property, in th<(

cases provided by law.—Ency.
Absent ; Arr. Lam. t. 6, p
37

275.]

1 Bav. & L. 137. [I.

CHAPTER SECOND.

OP THE PROVISIONAL POSSESSION
OF THE HEinS OF ABSENTEES.

93. Whenever a person has
ceased to appear at his domi-
cile or place of residence, and
has not been heard of for a
period of [five] years, his pre-

sumptive heirs at the time
of his departure or of tho

latest intelligence received,

may obtain from the court

authority to take provisional

possession of his property, on
giving security for their due
administration of it.—Poth. C.

0. t. 17, n. 37
J
Id. Sue. c. 3,

s. 1, § 1 ; Bret. Q. D. c. 3, p. 7,

8 J 3P. Fr. 3; C. N. 115, 120;

C.L. 58. [I. 275.]

94« Provisional possession

may be authorized before tho

expiration of such delay, if it

bo established to the satisfac-

tion of the court that there are

strong presumptions that tho

absentee is dead.—Bret. Ab-
sents, c. 3, p. 7j 1 Ency. 44;

Leb. Sue. 1. 1, c. 1. s. 1, n. 5;

J. A. Arr. 2 jan. 1634, 23 mar.

1688 ; 2 Bret. H. 1. 4, Q. 46 ; 3

P. Fr. 14 ; 10 N. D. Absent, 62;

C.N. 117; C.L. 61. [1.277.]

95. In pronouncing on such

demand, the court takes into

account the reasons of tho

absence and tho causes which
may have prevented tho recep-

tion of intelligence concerning

the absentee.—Poth. C. 0. t.
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17, n. 37 ; Leb. Sue. 1. c. ; C. N.
117; C. L. 62. [1.277.]

9S. Provisional possession

is a trust which gives to those

who obtain it, the administra-

tion of the property of £he

absentee and makes them
liable to account to him or to

his heirs and legal representa-

tives.—C. N. 125. [I. 277.]

97. Those who have obtain-

ed provisional possession are

bound to make an inventory,

before a notary, of the move-
able property and title deeds of

the absentee, [and to cause

the immoveable property to be
visited by skilled persons for

the purpose of ascertaining

its condition. Their report is

homologated by the court, and
the costs are paid out of the

absentee's property.] — The
court which granted the pos-

session may, if there bo
ground for it, order the sale of

the moveables or of any part of

them ; in which case, the price

of such sale is invested, as are

also all rents, issues and profits

accrued.—Bi. Absence, p. 129

;

C.N. 126. [I. 277; III. 373.]

98. If the absence have con-

tinued during thirty years from
the day of the disappearance,
or from the latest intelligence

received, or if a hundred years
have elapsed since his birth,

the absentee is reputed to be
dead from the time of his dis-

appearance or from the latest

intelligence received; in con-
sequence, if provisional pos-
session have been granted, the
sureties are discharged, the
partition of the property may
bo demanded by the heirs or

others having a right to it,

and the provisional possession
becomes absolute.—Bi. Abs.
245, 248 ; Arr. Lam. Absents, c.

6» a. 4, p. 38 ; 2 Lam. M^m. t.

6, Abs. p. 43; 3 P. Fr. 46,7;
Bret. Absents, 13 ; Lah. 41, on
a. 129 ; 1 N. B. Absence, 55 ; 10
Id. 70 ; J. A. Arr. 2 jan. 1634

;

1 Guy. Absent, 68 ; 2 Demol. p.
71; C.N. 129. [1.277.]
99. Notwithstanding the

presumptions mentioned in the
preceding article, the succes-
sion of the absentee devolves
from the day on which he is

proved to have died, to the
heirs entitled at such time to

his estate ; and those who have
baen in the enjoyment of the
absentee's property are bound
to restore it.—D. 31 ; C. N. 130

j

C. L. 72. [I. 279.]

100. If the absentee reap-
pear, or if his ej^istence be .

proved during the provisional

possession, thejudgmentgrant-
ing it, ceases to have effect.

—

C. N. 131 ; C. L. 73. [I. 279.]

101* If the absentee reap-
pear, or if his existence be
proved, even after the expira-
tion of the hundred years of
life or of the thirty years of
absence, as mentioned in ar-

ticle 98, he recovers his pro-
perty in the condition in which
it then is, and the price of
what has been sold, or the pro-
perty arising from the invest-
ment of such price.—3 P. Fr.

45, 6 ; Bi. Abs. 245 ; 2 Demol.
283-9; Merl. Q. H^ritier, 325,

328, 330-2 ; 9 N. D. H^ritier,

§ 2, n. 16, p. 600 ; C. N. 132.

[I. 279.]

102. The children and direct

descendants of the absentee
may likewise, within the thirty
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years from the time at which
the said possession becomes
absolute, claim the restitution

of his property, a« mentioned
in the preceding article.—C. N.
133 ; P. Fr. 1. c. ; C. L. 75. [I.

279.1

103. After the judgment
authorizing provisional posses-
sion, persons having claims
ngninst the absentee can only
enforce thcra against those who
have been authorized to take
possession.—Arr. Lam. t. G, a.

6, p. 38; Bret. Absents, p. 15
;

Lam. Mem. 44 ; C. L. 76 ; C.

N. 134. [L 279.]

CHAPTER THIRD.
OP THE EFFECT OP ABSENCE

IN RELATION TO CONTINGENT
RIGHTS WHICH MAY ACCRUE
TO THE ABSENTEE.

104. Whoever claims a
right accruing to an absentee
must prove that such absentee
was living at the time the

right accrued ; in default of

such proof his demand is not
admitted.—Poth. Sue. 8, 9, c. 1,

8. 2, a. 1 ; 1 N. D. Absence, § 2,

p. 57
J
Bi. Abs. 157--; Poth.

C. 0. t. 17, n. 6, 7 ; 2 Demol.
4, 5 ; 1 Guy. Absent, 66 ; Lah.
43, on a. 135 ; 10 N. D. Absence,
70; Bret. Q. Absents, 9, 10;
Arr. 2 Jan. 1634; C. N. 135.

[I. 279.]

105. If an absentee be
called to a succession, it

dovolvea exclusively to those

who would have shared with
him, or to those who would
have sacceeded in his stead.

—

10 N. D. Absent, 70 ; 1 Toul, n.

473-475, 400, 481 ; 4 Id. 306,

316 ', 7 Id. 34 ; 10 Id. 7
J
2 P.

Foul. 46, n. 7, 8; 3 P. Fr. 59

;

Bi. 287-9; C.N. 136. [1.281.]
106. The provisions of the

two preceding articles do not

affect actions for the recovery

of inheritances and of other

rights, which actions belong to

the absentee, his heirs and
legal representatives, and aro

only extinguished by the lapse

of time required for prescrip-

tion.—3 P. Fr. 60 ; C. N. 137.

[I. 281.]

107- So long as the ab-

sentee does not reappear, or

actions are not brought on his

behalf, those to whom the

succession has devolved make
the profits received by them in

good faith their own.—1 Merl.

Absent, 94; Poth. Prop. n.

395-6 ; 1 Delv. n. 4, p. 60 ; C.

N. 138. [I. 281.]

CHAPTER FOURTH.
OP THE EFFECTS OP ABSENCE IN

RELATION TO MARRIAGE.

108. The presumptions of

death arising from absence,

whatever be its duration, do

not apply in the case of marri-

age ; the husband or wife of

the absentee cannot marry
again without producing posi-

tive proof of the death of sacli.

absentee.—Bi. Abs. 30, 21G-

232 ; 2 Demol. n. 7, ^60 ; Demo.
Abs. n. 511 ; 1 Zach. 315, 202;

Dag. 28 Plaid ; R. de Vil. Abs.

n. 343-4; 1 Merl. Absence, 9G;

3 P. Fr. 61 ; 2 Lam. Mem. 42

;

1 Id. Arr. 38 ; 10 N. D. 71

;

Bret. Q. Absent, 3, c. 1 ; Poth.

Mar. n. 106; Ency. Absent, 45;

1 Guy. J^: nt, 67. .[I. 281.]

109. If there be communi-
ty of property between Uie



AbSENtEES. 19

consorts, such 6on4mumty is

provisionally dissolved, from
the day of the demand to that

efifcct by the presumptive heirs,

after the time required for ob-

taining authority to take pos-

session of the absentee's pro-

perty, or from the date of the

action that the consort who is

present brings against them,

for the same purpose ; and in

these cases, the liquidation

and partition of the property

of the community may be pro-

ceeded with on the demand of

such consort, or of the persons

authorized to take provisional

possession, or of any other

parties interested.—Poth. Com.
n. 505 ; 1 Guy. Absent, 69 ; 1

Char. D. 3 Puis. 220 ; C. N.
124. [I. 283.]

110. In the cases provided
for in the pi*eceding article, the

covenants and rights of the

consorts, dependent on the dis-

solution of the community,
become effective and absolute.

—1 Lam. Arr. 37 ; 2 Id. M^m.
42 ; C. N. 124. [I. 283.]

111. If the husband be the

absentee, the wife may obtain

possession of all the matrimo-
nial profits and advantages
resulting from the law or from
h jr marriage contract ; but on
coaditior of giving good and
sulhi/icjt security to account
for and restore all that she
shall have so received, should
the absentee return.—2 Lam.

M6m. 42 ; 1 Ency. Absents, 49

;

Bret. Q. 4 ; C. N. 124. [1. 283.]
112* If the absent consort

have no relations entitled to

his succession, the consort who
is present may obtain provi-
sional possession of the proper-
ty.—Poth. C. 0. t. 17, n. 35 ; ff.

L. un. und6 v. et ux. ; 1 Toul.
411 ; 1 Delv. 48 ; 3 P. Fr. 64

;

Lah. 45 } C. N. 140. [I. 283.]

CHAPTER FIFTH.

OF THE OARE OP MINOR CHILDREN
OP A FATHER WHO HAS DISAP-
PEARED.

113< If a father have dis-

appeared, leaving minor chil-

dren issue of his marriage, the
mother has the care of such
children and exercises all the
rights of her husband as to

their person and as to the ad-
ministration of their property,
until a tutor is appointed.

—

Cod. arg. ex L. 1, ubi pup.
edu. ; 3 P. Fr. on a. 141, p. 65

;

1 Toul. 389 ; 1 Dur. 438; C. N.
141. [1. 283.]

114. After the disappear-
ance of the father, if the mother
be dead or unable to administer
the property, a provisional or a
permanent tutor may be ap-
pointed to the minor children.

—Bret. Absents, c. 2, p. 6
;

1 Guy. Absent, 68 ; 3 P. Fr. 65 ;

C. N. 142. [I. 283.]

4*
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TITLE FIFTH.
OF MARRIAGE.

CHAPTER FIRST.

O THE QUALITIES AND CONDI-
TIONS NECESSARY FOR CON-
TRACTING MARRIAGE.

115. A man cannot contract

marriage before the full age of

fourteen years, nor a woman
before the full age of twelve
yeaid.—Poth. Mar. n. 94 j Inst,

t. de nupt. ; 3 P. Fr. 139 ; D. on
a. 144; C. N. 144. [1.283.]
116. There is no marriage

when there is no consent.

—

Poth. Mar. n. 92, 93, 227, 307
;

3 P. Fr. 141 ' - ; C. N. 146.

[I. 285.]

117. Impotency, natural or

accidental, existing at the time
of the marriage, renders it

ni'll ; but only ifsuch impoten-
cy be apparent and manifest.

—

This nullity cannot be invoked
by any one but the party who
has contracted with the impo-
tent person, nor at any time
after three years from the
marriage.—Poth. Mar. 96, 445,

458
J
Merl. Congrds, n. 3, Im-

puissance, n. 2 ; 3 Demol. n.

12
J

5 Lo. L. C. 85 ; 6 Id.

35 ; 2 Toul. n. 805 j 3 P. Fr.

275 ; 2 Dur. n. 67, 71 ; A. D.
Impuissance, n. 32, 36 ; C. N.
180, 313. [I. 285.]

118. A second marriage
cannot be contracted before the

dissolution of the first.—Poth.
Mar. n. 103, 105 ; 3 P. Fr. 154;
Lah. 47 ; C. N. 147. [I. 285.]

119. Children who hare not

reached the age of twenty-ona
years must obtain the consent

of their father and mother
bofor^ contracting marriage;
in case of disagreement, the

consent of the -father suffices.

—PoCh. Mar. n. 324 - 328 ; Poth.

Pers. pt. 1, t. 6, s. 2 ; 3 P. Fr.

165 ; Del. 1639 : Dag. 30e

Plaid ; C. N. 148. [I. 285.]

120. If one of them be dead
or unable to express his will,

the consent of the other suffices.

—Cod. L. 25, de nupt.; 3 P.

Fr. 164, 178; C. N. 149. [I.

285.]

121. A natural child who
has not reached the age of

twenty-one years must )ie au-

thorized, before cor' r^^ting

marriage, by a tutor ai hoc

duly appointed for the purposa.

—Cod. 1. c. ; Poth. Mar. 342

;

C. N. 148, 149. [I. 285.]

122. If there bo neither

father nor mother, or if both bo

unable to express their will,

minor children, before con-

tracting marriage, must obtain

the consent of their tutor, or,

in cases of emancipation, their

curator, who is bound, before

giving such ronsent, to take

the advice of a family council,

duly called to deliberate on the

subject.—flF. L. 20, de ritu nupt.;

Cod. L. 8, de nupt. ; 3 P. Fr.

189 ; Poth. Mar. n." 3?1, 333,

334, 336; Lah. 52; 0. Bl. o,.
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43 ; Del. 1721, a. 5; Del. 1743,

a. 12 ; Ed. et 0. R. ; C. N. 160.

[I. 285.]

123. Respeetful requisitions

to tho father and mother are no
longer necessary. [I. 285.]

124. In the direct line,

marriage is prohibited between
ascendants and descendants and
between persons connected by
alliance, whether they are legi-

timate or natural.—Inst. 1. 1,

t. 10; «F. L. 53, 54, de ritu

nupt; Poth. Mar. n. 132, 148

i. f., 153 ; 3 P. Fr. 197, 198,

295 --
; 1 Mer-l. Affinity, § 1

;

C. N. 161. [I. 285.]

125. In the collateral line,

marriage is prohibited between
brother and sister, legitimate

or natural, and between those

connected in the same degree

by alliance, whether they are

legitimate or natural.—ff» L.

14, L. 39, de ritu nupt. ; Cod.

L. 5, de incest, nupt. ; Poth.

Mar. n. 133, 154, 158, 160; 1

Toul. n. 537; C. N. 162. [I.

285.]

126. Marriage is also pro-

hibited between uncle and
niece, aunt and nephew.—ff. 1.

c. ; Inst. Do nupt. L. 39

;

10 Merl. Emp^chement, § 4
;

Poth. Mar. n. 133, 146, 148, 154,

161 ; C. N. 163. [I. 285.]

127. The other impediments
rocognizod according to the

different religious persuasions,
as resulting from relationship
or affinity or from other causes,
remain subject to the rules

hitherto followed in tho diflfer-

cnt churches and religious com-
munities—The right, likewise,
of granting dispensations from
such impediments appertains,
as heretofore, to those who have

hitherto enjoyed it.—2 Stcph.

240, 284. [I. 287 ; III. 373.]

CHAPTER SECOND.

OP THE FORMALITIES RELATING

TO THE SOLEMNIZATION OP
MARRIAGE.

128. Marriage must be
solemnized openly, by a com-
petent officer recognized by
law.—C. N. 165. [I. 287.]

129> All priests, rectors,

ministers and other officers au-

thorized by law to keep regis-

ters of acts of civil status, are

competent to solemnize mar-
riage.—But none of the officers

thus authorized, can bo com-
pelled to solemnize a marriage

to which any impediment exists

according to the doctrine and
belief of his religion, and tho

discipline of the church to

which he belongs.—Poth. Mar.
346, 349, 354-36C : 1 Rus. Cr.

192 — ; 35 Geo. III. c. 4, s. 1

;

C. S. L. C. c. 20, 3. 16, 17
;

C. N. 75. [I. 287.]

ISO. The publications of

bar, ;, required by articles 57

and 58, are made by the priest,

minister or other officer, in the

church to which the parties

belong, at morning service, or

if there be no morning service,

at evening service, on three

Sundays or holidays with
reasonable intervals. If tho

parties belong to different

churches, these publications

take place in each of such
churches.— Poth. Mar. 72-5,

356 5 0. Bl. a. 40 ; Merl. Mar.
§ 4 ; Whar. L. L. Bans ; 1 Rug.

Cr. 189 -; 2 Id. 190; 4 Geo.

IV, c. 76, 8. 6, 7 ; 2 P. Fr.

321 -J 4 Geo. IV, c. 76, s. 2j
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Lew. Mar. 82 ; 0. N. 63, 166.

[1.287.]

131i If the actual domicile

of the parties to bo married has
not been established by a resi-

dence of six months at least,

the publications must also be
made at the place of their last

domicile in Lower Canada.

—

Guy. Bans de Mar. 175 ; 0. N.
167. [L 2f 7.]

132. [If t!t' u last domicile

be out of Lo 7er Canada, and
the Tf^Mication,'! have not been
mad< ..bore, the officer who, in

that orso. olen luzes the marri-
age, IS bound to ascertain that
then is no ]'^r.:\\ impediment
betwt . u th»5 narties.j [I. 287.]

133> If tho parties or either

of them be, in so fpr as regards
marriage, under the authority
of others, the bans must be
also published at the place of

domicile of those under whose
?ower such parties are.—Poth.

2, 367 ; C. N. 168. [I. 287.]

134> The authorities who
have hitherto held the right to

grant licenses or dispensation :j

for marriage, may exempt from
such publications.—Poth 77,

78 ; 0. Bl. a. 40 5 2 P. Fv. 324

;

4 Geo. IV, c. 76 ; 35 Omo. Ill,

c. 4, S.4; C.N. 169. [1.289.]
13&> A marriagu solemnized

out of Lower Canada between
two persons, either or both of
whom are subject to its laws,

is valid, if solemnized accord-
ing to the formalities of the
place where it is performed,
provided, that the parties did
nut go there with the intention

of evading the law.—2 Merl.
Bans. 436, 7; 1 TouL n. 677

j

1 Vaz. 31 1; R. de Vil. Mar. n.

22
J

3 Fav. Rep. 30 j Poth.

Mar. 327, 363 ; 1 Bouh. 390

:

C. N. 170. [I. 289.]

CHAPTER THIRD.

or OPPOSITIONS TO MARRIAOE.

136. The solemnizing of a

marriage may be opposed by
any person already married to

one of the parties intending to

contract.—Poth n. 81 ; 3 P.

Fr. 241 J C. N. 172. [I. 289.]

137> The marriage of a

minor may be opposed by his

father or, in default of the

latter, by his mother.—Poth.

Mar. 81 ; Merl. 0pp. k Mar. on

a. 173; 1 TouL 489; C.N. 173.

[I. 289.]

138. In dc:<fault of both

father and raother, the tutor

or, in cases of emancipation,

the curator may also oppose

the marriage of such minor;

but the court to which such

opposition is submitted, cannot

decide on its merits without

the advice of a family council,

which it must order to be

called.—Poth, Mar. 81 ; Merl.

0pp. k Mar. on a. 1/2 ; 1 Toul.

426, 490 ; 3 P. Fr. 248 ; 2 Fav.

Mar. s. 2, § 1, n. 3, p. 69; 1

Delv. 62 ; C. N. 176. [1. 289.]

139. If there be neither

fathe • nor mother, tutor nor

curator, or if th« tutor cr

curator have conse;.t«d to the

marriaga without taking tho

advice of a family council,

the grandfathers and giand-

mothers, the uncles and aunts,

and the cousins-german, who

are of full age, may oppose

the marriage of their minor

relative; but only in the two

following cases :

1. When a family councili
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which, according to article 122,

ghould have been consulted,

has not been so;

2. When the party to be

married is insane.—Authorities

under preceding article ; 2

Toiil.446. 7 ; C. N. 174. [1.289.]

I'SiO. \Vhen opposition is

mado under the circumstances

and by any of the persons

iiioutioned in the preceding
article, if tho minor have
neither tutor nor curator, the

oppo.sant is bound to cause one

tj be appointed ; if the minor
have already a tutor or curator,

who has consented to tho marri-

age without consulting a family
council, the opposant must
cause a tutor ad hoc to bo
appointed; in order that such
tutor, curator, or tutor ad hoc

may represent the interests of

tho minor in such opposition.

—

[I. 289.]

14:1. [If a person about to

be married, being of the age of

majority, be insane, and not
interdicted, the following per-
sons may oppose the marriage,
in tho following order :

1. The father, and in his de-
fault, the mother;

2. In default of both father
and mother, the grandfathers
and grandmothers

;

?>. In default of the latter,

tho brothers or sisters, uncles
or aunts, or cousins-german, of

tho age of majority
;

4. In default of all the above,
those related or allied to such
person who are tiualified to

take part in the meeting of a
family council, which should
bo consulted as to the interdic-
tion.] 3 P. Fr. 246, 7 j C. N.
1T4. [1.291.]

1AQ. When the opposition
is founded on tho insanity of
the person about to bo married,
the opposant is bound to apply
for the interdiction and to havo
it pronounced without delay.

—

3 P. Fr. 247 ; Poth. Mar. n. 81

;

Merl. 0pp. au Mar. 98 --, & n.

4 on a. 174; C. N. 174. [I.

291.]

1^3* [Whatevermay be tho
quality of the opposant, it is

his duty to adopt and follow

up the formalities and pro-

ceedings necessary to have his

opposition brought before the

couib and decided within the
legal delays, a demand for its

dismissal not being required

;

in default of his so doing, the
opposition is regarded as never
having been made, and the
marriage ceremony is pro-

ceeded with, notwithstanding.
—3 P. Fr. 254. [I. 291.]

144. The Code of Civil

Procedure contains the rules.

93 to the form, contents and
notifications of oppositions to

marriage, as well as those
relative to the peremption
mentioned in the preceding
article, and to the other pro-

ceedings required.—C. N. 176
;

[I. 291.]

145. The oppositions are

brought before the court of

original jurisdiction of the
domicile of the party whoso
marriage is opposed, or of the

place where the marriage is to

be solemnized, or before a
judge of such court.—3 P. Fr.

25;}; C.N. 177. [1.291; III.

373.J
14:6. Proceedings upon ap-

peals from such judgments are

summary and take precedence.
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—3. P. Fr. 253, 4 ; C. N. 178.

[1.291.]

W7. If the opposition be
rejected, the opposants, other

than the father and mother, may
be condemned to pay costs,

and are liable for damages
according to circumstances.

—

3 P. Fr. 266,6; C. N. 179.

[I. 291.]

CHAPTER FOURTH.

OF ACTIONS FOB AXNULLINO
MARRIAGE.

14:8. A marriage contracted

without the free consent of

both parties, or of one of them,
can only be attacked by such
parties themselves, or by the

one whose consent was not

free.—When there is error as

to the person, the marriage
can only be attacked by the

party led into error.—Poth.

Mar. 444, 308 ; 3 P. Fr. 146, 7

;

Merl. Mar. s. 1, § 2 ; s. 6, § 2

;

C. N. 180. [I. 291.]

149. [In the cases of the
preceding article, the party
who has continued cohabitation
during six months after having
acquired full liberty or become
aware of the error, cannot seek
the nullity of the marriage.]

—

C. N. 181. [I. 291.]

150. A marriage contracted
without the consent of the

father or mother, tutor or

curator, or without the advice
of a family council, in cases
where such consent or advice
was necessary, can only be
attacked by those whose con-
sent or advice was required.

—

Poth. 1. c. & 447
J C. N. 182.

[I. 291.]

151> [In the cases ofarticles

148 and 150, an action for an-

nulling marriage cannot be

brought by the husband or

wife, tutor or curator, or by

the relations whose consent is

required, if the marriage havo

been either expressly or tacitly

approved by those whose con-

sent was necessary ; nor if six

months have been allowed to

elapse without complaint on

their part since they bocanio

aware that the marriage had

taken place].—Poth. Mar. n.

446
J
Id. Pors. pt. 1 t. 6. s. 2

;

3 P. Fr. 267, 268 j C. N. 183.

[I. 293.]

152> Any marriage con-

tracted in contravention of ar-

ticles 124, 126 and 126, may
bo contested either by the par-

ties themselves, or by any of

those having an interest there-

in.—Poth. 444, 449, 451 ; 3 P.

Fr. 271-275; C.N. 184. [1.293.]

153. But a marriage con-

tracted before the parties or

either of them have attained

the age required, can no longer

be contested :

1. When six months have

elapsed since the party or

parties have attained the pro-

per age

;

2. When the wife, under

that age, has conceived before

the termination of the six

months.—Poth. 94, 95 ; P. Fr.

275, 281 ; C. N. 185. [I. 293.]

154. The father, mother,

tutor or curator, or the rela-

tions who have consented to

the marriage, in the cases men-

tioned in the preceding article,

are not allowed to seek the

nullity of such marriage.—
Poth. 446; 3 P. Fr. 282-3; C.

N. 186. [I. 293.J
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155« In the oases referred

to in article 152, where the

action for annulling the mar-
riage belongs to all those

interested, the interest must bo
existing and actual, to permit

the exercise of the right of

action by the grandparents,
collateral relatives, children

born of another marriage, and
third persons.—Poth. Mar. n.

1; 10 Mori. Q. § 5, p. 19;
Mori. Mar. 483 ; Lah. on a.

187 ; Leb. Sue. 1. 3, o. 6 ; 3 P.

Fr. 283 --
; C. N. 187. [I. 293.]

156. Every marriage which
has not been contracted open-
ly, nor solemnized before a
competent officer, nay be con-
tested by the parties them-
selves and by all those who
have an existing and actual
interest, saving the right of the

court to decide according to

the circumstances.—Poth. Mar.
361, 362, 451 ; C. N. 191. [I.

293.]

157' [If .the publications
required were not made, or

their omission supplied by
means of a dispensation or

license, or if tho legal or usual
intervals for the publications
or tho solemnization have not
elapsed, the officer solemnizing
tho marriage under such cir-

cumstances, is liable to a pen-
alty not exceeding five hundred
dollars.]—C. N. 192. [I. 293.]

158. [Tho penalty imposed
by the preceding article is in
like manner incurred by any
officer who, in the execution of
the duty imposed upon him, or
which he has undertaken, as
to the solemnization of a mar-
riage, contravenes the rules

prescribed in that respect by

the different artioles of the
present title.]—G. N. 193;
Poth. Mar. 364. [I. 293.]

159* No one can claim the
title of husband or wife and
the civil effects of marriage,
unless he produces a certificate

of the marriage, as inscribed
in tho registers of civil status,

except in the cases provided
for by article 51.—Poth. 378

j

0. 1667, t. 20, a. 7 ; C. N. 194.

[I. 295.]

160. Possession of the sta-

tus does not dispense those

who pretend to be husband and
wife, from producing the certi-

ficate of their marriage.—Poth.
374-378; 0. 1667, t. 20, a. 8;
Del. 1736; 3 P. Fr. 319; C.N.
195. [I. 295.]

161. When the parties arc
in possession of'tho status, and
the certificate of their marriage
is pi'oduced, they cannot de-
mand the nullity of such act.

—

3 P. Fr. 322 ; C. N. 196. [I.

295.]

162> Nevertheless, in the

case of articles 159 and 160, if

there be children issue of two
persons who lived publicly as

husband and wife, and who
are both dead, the legitimacy
of such children cannot bo
contested solely on the pretext

that no certificate is produced,
whenever such legitimacy is

supported by possession of the

status uncontradicted by the

act of birth.—Cod. L. 9 de nupt.

flf. L. 14, De probat. ; 1 Coch.
PI. Bourjelas; 3. P. Fr. 325-

337 ; Merl. Legitimite, s. 1 § 2^

p. 28; 1 Toul. 320,498; 2 Id.

151; 1 Delv. 173; C. N. 197.

[I. 295.]

163. A marriage although
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declared null, produces civil

effects, as well with regard to

the husband and wife as with
regard to the children, if con-
tracted in good faith.—Poth.
Mar. 104, 437, 438, 419, 441,
Sue. c. 1, s. 2, a. 3, §4, Com.
Intr. n. 17; C. 0. t. 17, n. 13

;

Meii. L(?gitimit6, s. 1, § 1, n.

8
J
C.N. 201. [I. 295.]

164. If good faith exist on
tho part of one of the parties

only, the marriage produces
civil effects in favor of such
party alone and in favor of
the children issue of the mar-
riage.—Poth. Mar. 439, 440

j

Com. 20; Sue. o. 1, s. 2, a. 3, §

4 ; CO. t. 17, n. 13 ; D. 45
;

C. N. 202. [I. 295.]

CHAPTER FIFTH.

OP THE OBLIGATIONS ARISING
FROM MARRIAGE.

165* Husband and wite con-
tract, by the mere fact of
marriage, the obligation to

maintain and bring up their

children.— Poth. Mar. 384, 394

;

Merl. Aliments, § 1, a. 1, n. 3,

5, 6 ; ff. L. 4, 5, de agn. & alend.
lib. ; 2 Toul. 2,237 ; 1 Delv. 91

j

C. N. 203. [I. 295.]

166. Children are bound to

maintain their father, mother
and other ascendants, who are
in want.—Poth. Ob. 123 ; Mar.
389, 390, 392, 393, 395; Pers.

p. 1, t. 6, s. 2; Intr. n. 117; 1

Marc. n. 722 ; C. N. 206. [I.

295.]

167. Sons-in-law and
daughters-in-law are also ob-
ligad, in like circumstances, to

maintain their father-in-law
and mother-in-law, but the
obligation ceases

:

1. When the mother- in-lav

contracts a second marriage

;

2. When the consort, through

whom the affinity existed, and

all the children issue of tho

marriage, are dead.—3 P. Fr.

360; C.N. 206. [1.296.]
168* The obligations which

result from these provisions

are reciprocal.—Poth. Mar.

385-7; Merl. Aliments, § 2 bis,

n. 2; 2. Toul. 3; 1 Delv. 92;

C. N. 207. [I. 297.]

169. Maintenance is only

granted in proportion to the

wants of the party claiming it

and the fortune of the party by

whom it is due.—Poth. 1. c;

Mar. 385, 389, 390; P. Fr,

356-364; C. N. 208. [I. 297.]

170> Whenever the condi-

tion of tho party who furnishes

or of the party who receives

maintenance is so changed that

the one can no longer give

ur the other no longer needs

the whole or any part of it, a

discharge from or a redu« i of

such maintenance may be de-

manded.—3 P. Fr. 364 ; C. N.

209. [1. 297.]

171. If the person who owes

a maintenance, justify that he

cannot pay an alimentary pen-

sion, the court may order such

person to receive and maintain

in his house t!ie party to whom

such maintenance is due.-

Poth. Mar. n. 391 ; Pers. p. 1,

t. 6, § 2; Merl. Aliments, §1;

Lah. 71 : C. N. 210. [I. 297.]

I72i The court likewise de-

cides whether tho father or

mother, who, although able to

pay, offers to receive and main-

tain the child to whom a main-

tenance is due, shall in that

case be exempted from paying
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iiii alimentary pension.—Poth.

Mar. 391, 394,305 J
1 See. cent.

3, c. 100; 2 Desp. 241, n. 67
j

P. Fr. 306, 309
J
C. N. 211.

[I. 297.]

CHAPTER SIXTH.

OK THK HESPECTIVE RIGHTS AND
DCTir;8 OF HUSBAND AND WIPE.

173« Husband and vrifo

mutually owe each other fideli-

ity, succor and assistance.

—

Poth. Mar. 380, 382; Merl.

Alimtuts, § 3, n. 6; 1 Marc.

548, n. 724 ; C. N. 212. [I.

297J
174!i A husband owes pro-

tection to his wife; a wife

obedience to her husband.

—

Poth. Mar. 382, 400, P. Mar.
n. 1 ; 1 Tonl. 14 ; 1 Dolv. 79 ; C.

N. 213. [I. 297.]

175. A wife is obliged to

live with her husband, and to

follow him wherever ho thinks

fit to reside. The husband is

obliged to receive her and to

supply her with all the neces-
saries of life, according to his

means and condition.—Poth.
Mar. 382, P. Mar., 1 C. 0. 1. 10,

n. 143 ; 3 P. Fr. 376 ; C. N. 214.

[I. 297.]

176. A wife cannot appear
in judicial proceedings, with-
out her husband or his author-
ization, even if she be a public
trader or not common as to pro-
perty ; nor call she, when sepa-
rate as to property, except in

matters of simple administra-
tion.—C. P. a. 224, 234 ; Poth.
Ob. 878, P. Mar. 16, 65, 66, 61,

62, C. 0. t. 10, n. 201 ; 3 P.
Fr. 378-387; C. N. 215. [I.

297; III. 373.]

177. A wife even when not

5

common as to property, cannot
give nor accept, alienate, nor
dispose of property inter vivot,

nor otherwise enter into con-
tracts or obligations, unless her
husband becomes a party to the
deed, or gives his consent in

writing; saving the provisions

contained in the act 25 Yiot.,

chap. 66.—If, however, she bo
separate as to property,she may
do and make nlono all acts and
contracts connected with tbo
administration of her property.

—Poth. Ob. 60, 52, P. Mar. 2,

15, 34, 42,43, 71, Prop. 7, Com.
522, C. 0. t. 15, n. 5; Merl.
Autorit6 marit. s. 2, § 3, n. 2

;

3 Mnl. 262 ; 2 Lo. E. C. 510 -; C.

N.217. [I. 297; III. 373.]

178. If a husband refuse to

authorize his wife to appear in

judicial proceedings or to mak e
a deed, the judge may give
the necessary authorization.—
C. P. 224; Poth. P. Mar. 12,

57, 59, C. 0. t. 10, n. 201 ; 3

P. Fr. 421-424 ; Merl. Autorit6

marit. s. 8, n. 2 — ; 5 Toul.

78,209; C. N. 218. [1.299.]
179« A wife who is a public

trader may, without the au-
thorization of her husband, ob-
ligate herself for all that re-

lates to her commerce ; and in

such case she also binds her
husband, if there be community
between them.—She cannot
become a public trader with-
out such authorization express
or implied,—C. P. 235, 236;
Poth. P. Mar. 20, 21, 22, C. 0.
1. 10, n. 196-197 ; Arr. Lara. t.

32, a. 82 ; C. N. 220. [1. 299 j

III. 373.]

180. If a husband be inter-

dicted or absent, the judge
may authorize his wife, either





IMAGE EVALUATION
TEST TARGET (MT-3)

^/

le.f

.«* K!^

^
4^
4^

1.0

1.1

>tt lU 12.2

lU
III

w
u

1*0

IJ£

|||L25
III

1.4 ||^

^ 6" —

a"'

y FiiolDgraphic

Sciences
Corporalion

'^"^1^ ^

^.V^
23 WIST MAIN STRICT

WnSTIR,N.Y. i4sm
(716)S72-4S03

'^





i^ ItABtttAOii.

to appear injudicial proceed-
ings or to contract.—Poth. P.
Mar. 26 -28

J
3 P. Fr. 397,

398; Fen. Poth. on a. 222,

p. 67 J
C. N. 222. [I. 299.]

181. All general authoriza-
tions, even those stipulated by
marriage contract, are only
valid in so far as regards the
administration of the wife's

property.—Poth. Com. Intr. 6

;

P. Mar. 67 ; Den. Ac. de notor.

22 Fev. 1695, 12 Nov. 1699, 23
F6v. 1708 ; Lepr. cent. 1, c.

67
J
3 P. Fr. 436 j C. N. 223.

[I. 299.]

182i A husband although a
minor may, in all cases, au-
thorize his wife who is of ago

;

if the wife bo a minor, the au-
thorization of hor husband,
whether he is of age or a minor,
is sufficient for those cases only
in which an emancipated minor
might act alone.—1 Mai. 208

;

Lac. Autorisation, n. 6; 3 P.
Fr. n. 206, p. 436 j 2 Merl. Au-
torisation, s. 6, § 2, p. 182, 183

;

C. N. 224. [I. 299.]

183* The want of authoriza-

tion by tho husband, where it

is necessary, constitutes a cause
of nullity which nothing can
cover, and which may be taken
advantage of by all those who
have an existing and actual in-

terest in doing so.—Poth. P.

Mar. 74, 76 ; 2 Merl. Autorisa-
tion, 174, 176

J 2 Toul. n. 661

;

1 Marc. n. 749, n. 1, p. 667;
2 Demo. 436; 3 Zach. 343; 2

Dur. n. 616; 1 Dels. 204; C.

N. 225. [I. 299.]

184:> A wife may make a
will without the authorization

of her husband.—Poth. P. Mar.
43, 47 ; Test. o. 3, s. 1 ; 3 P.

Fr. 442 ; C. N. 226. [I. 299.]

CHAPTER SEVENTH
OF THE DISSOLUTION OP MAR-

RIAOB.

185> Marriage can only be
dissolved by tho natural death
of one of the parties ; while
both live, it is indissoluule.

—

Poth. Mar. 462, 467 ; Gou. on
a. 26, 94 ; 3 P. Fr. 446 ; 2 Dur.
n. 620 : C. N. 227. [I. 299.]

TITLE SIXTH.
OF SEPARATION FROM BED AND BOARD.

CHAPTER FIRST.

OF THK CAUSES OF SGPABATIOX
FROM BED AND BOARD.

186. Separation from bed
and board can only be de-
manded for specific causes ; it

cannot be based on the mutual
consent of the parties.—Lac.

Separation, n. 9, p. 639 ; Poth.
Mar. 617 ; 2 Pi. 200, 213, 240

;

1 MaL 272; 4 P. Fr. 149; C.

N. 306. [I. 301.]

187. A husband may de-

mand the separation on the

ground of his wife's adultery.

—Poth. Mar. 626; 2 Pi. 239;
C. N. 229. [I. 301.]
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186. A wife may demand

the separation on the ground
of her husband's adultery, if

ho keep his concubine in thoir

common habitation.—Cod. L. 8
De repud. ; Nov. 22, c. 15, $ 1

;

117, 0. 9, S 5 ; Lac. Adultdre,

13 ; Guy. Adultfiro, 196 j 2 Pi.

209, 210, 211, 223 ; Merl. Adnl-
tdre, 243, n. 8 bis ; C. N. 230.

[1.301.1

189< Husband and wife
may respectively demand this

separation on the ground of
outrage, ill-usage or grievous
insult committed by ono toward
the other.--2 Pi. 236-9 ; Gou.
96; 4 P. Fr. 35; C. N. 231.

[I. 301.]

190. Tho grievous nature
and sufficiency of such outrage,
ill-usage and insult, are left to

the discretion of the court
which, in appreciating them,
must take into consideration
the rank, condition and other
circumstances of the parties.

—

Poth. 508; 2 Pi. 203 : Gou. 96.

[I. 301.]

191. The refusal of a hus-
band to receive his wife and to
furnish her with the necessaries
of life, according to his rank,
moans and condition, is another
cause for which she may de-
mand the separation.—Poth.
611 ; 2 Pi. 205. [I. 301.]

CHAPTER SECOND.
OP THE FORMALITIES OP THE
ACTION FOR SEPARATIOK FROM
BED AND BOARD.

192n The action for sepa-
ration from bed and board is

brought before the competent
court of the district in which
the consorts have their domi-

cilo.—Poth. 618; 2 Pi. 214; C.

N. 234. [I. 301.]

193. This action is brought,
tried and decided in tho same
manner as all other civil ac-
tions, with this di£fcrence, that
the parties cannot admit tho
allegations, proof ofwhich must
always be made before the
eourt.--Poth. 619; 1 Pi. 228;
2 Pi. 226 ; 4 P. Fr. n. 127 -,
152 ; C. N. 307. [I. 301.]

194. The wife must apply,
b> a petition setting forth her
reasons and addressed to the
judge, to be authorized to sue,

and to be allowed to withdraw
pending the suit to % place
which she indicates.—Poth.

518 ; 2 Pi. 216. [I. 301.]

195. If the alleged wrongs
be found sufficient, the judge,
in according to the wife the
authorization to sue, allows her
to leave her husband and to

reside elsewhere during the
suit.—Poth. 1. c.; 2 Pi. 218;
C. N. 268. [I. 303.]

196. The action for separa-
tion from bed and board is ex-
tinguished by a reconciliation

of the parties taking place
either since the facts which
gave rise to the action, or after

the action brought.—Poth. 520

;

2 Pi. 219; C.N. 272. [1.303.]
197. In either case the

action is dismissed. — The
plaintiffmay nevertheless bring
another, for any cause which
has happened since the recon-
ciliation, and may in such case
make use of the previous causes
in support of the new action.

—

Poth. 620 ; 2 Pi. 319 ; C. N.
273. [I. 303.]

198. If the action be dismissed
the husband is obliged to take
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back his wife, and the wife is

obliged to return to her hus-

band, within such delay, as the

court by its judgment detor-

mines.^Poth. 521 ; 2 Pi. 232

;

6P.Fr. 77. [1.303.]

199. When the action is

brought for outtage, ill-usage,

or grievous insult, although the

same be well established, the

court may refuse to grant the

separation forthwith, and may
suspend its judgment until a
further day, which it appoints

in order to afford the parties

sufficient time to come to an
understanding and reconcilia-

tion.—Pi. 231 ; 2 Dur. n. «10

;

C. N. 259. [I. 303.]

CHAPTER THIRD.

OF THE PEOVISIONAL MEASUBES
TO WHICH THE ACTION FOR
SEPABATION FROM BED AND
BOABD MAT GIVE BISE.

200* The provisional care

of the children remains with
the father, whether plaintiff or

defendant, unless the court or

judge orders otherwise for the

greater advantage of the child-

ren.—14 P. Fr. 90, n. 66; Mas.
Separation, 151 — ; 4 Lo. E. C.

332 " ; C. N. 267. [I. 303.]

fiOl* A wife sued in separa-
tion may leave her husband's
domicile , and reside during the
suit in a place indicated or

approved of by the court or

judge.—Poth. 618. [I. 303.]

fliOfi* Whether the wife is

Slaintiff or defendant, she may
omand an alimentary pension,

in proportion to her wants and
the means of her husband ; the
amount is fixed by the court,

which also orders the husband.

if necessary, to deliver to the
wife at the place to which she
has withdrawn, the clothing

she may require.—Poth. 1. c.

;

2 Pi. 216; 2 Dur. n. 595, 612;
C.N. 268; F. C. P. 878.

203. [If the wife leave the

Elace of residence assigned to

er without the permission of

the court or judge, the husband
may claim to be liberated from
the payment of the alimentary
pension ; he may even have her
action dismissed, saving her re-

course, should she refuse to

obey the order ^iven her to

return within a given delay fo

the place she has thus quitted.]
—2 Dur. n. 578; C. N. 269.

[I. 303.]

804« A wife who is in com-
munity as to property, whether
plaintiff or defendant in an
action for separation from bed
and board, may, from the date

of the order mentioned in arti-

cles 195 and 201, obtain per-

mission from the court or judge
to cause the moveable effects

of such community to be at-

tached for the preservation of

the share which she will have
a right to claim when the par-

tition takes place ; in conse-

quence of which, her husband
is bound as judicial guardian,

to represent the things seized

or their value when required.

—2 Toul. 59; 2 Pi. 184; 1

Mai. 250; 4 P. Fr. 94; C. N.

270. [I. 303.]

205* All obligations con-

tracted by a husband, affecting

the community, and all alien-

ations made by him of the

immoveable property of such

community, subsequent to the

^ rendering of the order men-
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tioned in articles 195 and 201,

aro declared null, if it bo
established that such obliga-

tions or alienations wore con-

tracted or made in fraud of tho

rights of his wife.—4 P. Fr. 96 j

C.N. 271. [1.305.]

CHAPTER FOURTH.

OF THE EFFECTS OF SEPARATION
FROM BED AND BOARD.

20S> Separation from bed
and board, from whatever cause
it arises, does not dissolve the
marriage tie ; neither husband
nor wife, therefore, can con-

tract a new marriage while

both are living.—Poth. 523.

[I. 305.]

207* The separation re-

lieves the husband from the
obligation of receiving his wife,

and the wife from that of living

with her husband ; it gives tho

wife the right of choosing for

herself a domicile other than
that of her husband.—Poth.

522; Bouh. C. B. c. 22, n. 201;
2 Toul. n. 773 ; Proud. C. D. F.
c. 19, § 3 ; Mas. 198 ; 4 P. Fr.

163. [I. 305.]

208. Separation from bed
and board carries with it sepa-
ration of property ; it deprives
tho husband of tho rights which
ho had over the property of his

wife, and gives to the wife the
right to obtain restitution of
her dowry, and of tho property
that she brought in marriage.
—Unless by tho judgment they
are declared forfeited, which
only takes placo in the case of
adultery, the separation also

gives the wife tho right to claim
tho benefit of nil tho gifts and
pj vantages conferred on her

by the marriage contract; sav-
ing tho rights of survivorship,

to which such separation does
not givo rise, unless the con-
trary has been specially stipu-

lated.—Poth. 522 ; 4 P. Fr. 163,

4;C.N. 311,1452. [1.306.]
209* When community of

property exists, tho separation
operates its dissolution, imposes
.on the husband the obligation

of making an inventory, and
gives to the wife, in case of
acceptance, the right to de-
mand the partition of the pro-
perty, unless by the judgment
she has been declared to have
forfeited this right.—Poth. 1. c.

;

4 P. Fr. 1. c. [I. 305.]

210* The separation renders
the wife capable of suing and
being sued, and of contracting
alone, for all that relates to tho
administration of her property

;

but for all acts and suits tend-
ing to alienato her immoveablo
property, she requires the au-
thorization [of a judge.]

—

Poth. 1. c. ; 4 P. Fr. 164. [I.

305.1

2ll« For whatever cause
the separation takes place, the
party against whom it has been
declared, loses all the advanta-
ges granted by the other party.
—2 Pi. 233 ; 1 N. D. 291 ; 8 Id.

543 ; 4 P. Fr. 135, 6 ; 2 Dur. n.

629 ; 1 Pail. 110, 11 ; Lah. on
a. 299 ; Mas. 297, 299, 305, 306

;

4 A. D. Rdvocation, 286 ; 16
Merl. 61 ; 2 N. Pi. 571 : 1 Mai.
269 ; C. N. 299, 1452, [1. 305.]

212. Tho party who has ob-
tained tho separation retains

all the advantages granted by
the other, although they may
havo been stipulated to bo re-

ciprocal and the reciprocity
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does not take place.—2 Pi.

233, 234; 4 P. Fr. 135; O.N.
300. [I. 307.]

213. Either of the parties

thus separated, not naving
sufficient means of subsistence,

may obtain Judgment against
the other for an alimentary
pension, which is fixed by the
court, according to the condi-
tion, means and other circum-,
stances of the parties.—^Mas.

194; 2 Dur. n. 638; 4 P. Fr.

165, n. 134; 2 Pi. 234; 2 Toul.

n. 780 ; 1 N. D. Aliments, 453

;

Merl. Aliments, § 3, p. 176 ; C.

N. 301. [I. 307.]

214:. The children are en-
trusted to the party who has
obtained the separation, unless

the court, after having, if it

think proper, consulted a family
council, orders, for the greater
advantage of the children, that
all or some of them be entrust-

ed to the care of the other
party, or of a third person.—

:

2 Pi. 233; 9 Fen. T. P. 486;
Mas. 321, 322 ; 1 Pail. Ill

;

2 Dur. 580, n. 636 ; 1 Rog. 205

;

0. L. 153; C. N. 302. [I. 307.]

215. Whoever may be en-
trusted with the care of the
children, the father and mother

respectively retain the right of
watching over their mainten-
ance and education, and arc
obliged to contribute thereto in

proportion to their moans.

—

2 Pi. 233; 4 P. Fr. 140, 141;
C. N. 303. [I. 307.]

216. Separation from bed
and board judicially declared
does not deprive the children,

issue of the marriage, of any
of the advantages allowed thorn

by law or by the marriage
covenants of their father and
mother; but these rights only
become open in the same way
and under the same circum-
stances as if there had been no
such separation.—4 P. Fr. 142;
C. N. 304. [I. 307.]

217. Husband and wife
thus separated, for any cause
whatever, may at any time re-

unite and thereby put an end
to the effects of the separation.—^By such reunion, the husband
reassumes all his rights over
the person and property of his

wife, the community of proper-
ty is re-established of right

and, for the future, is consider-

ed as never having been dis-

solved.—Poth. Mar. 524; C.

N. 309. [I. 307.]

TITLE SEVENTH.
OF FILIATION.

CHAPTER FIRST.

OF THE FILIATION OF CHILDREN
WHO ABE LEGITIMATE OR CON-
CEIVED DURING MARRIAGE.

218. A child conceived dur-

ing marriage is legitimate and
is held to be the child of tho

husband.—A child born on or

after the one hundred and
eightieth day after the mar-
riage was solemnized, or within
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over

of his

)roper-

V

.

ate and

of tlio

on or

sd and

|e mar-
• within

three hundred days after its

dissolution, is held to have been
conceived during marriage.

—

Author, under next article.

C. N. 312. [I. 307.]

219. The husband cannot
disown such a child even for

adultery, unless its birth has
been concealed from him; in

which case ho is allowed to

sot up all the facts tending
to establish that he is not
the father.—8 N. D. 6 --

j ff.

L. 6, de h. q. sui vel al ; ff.

L. 11, § 9, ad leg. Jul. do
adult. ; 3 Hen. 1. 6, o. 5, q. 38,

n. 850-4 ; Leb. Sue. 1. 1, c. 4, s.

2, n. 6, p. 52; 2 Toul. n. 789;
Merl. L6gitimit^, s. 2, § 2, n. 4,

5; 4P. Fr. 186, 7; C. N. 313.

[I. 309.]

220« Neither can the hus-
band disown the child on the
ground of his impotenoy, either

natural or caused by accident
before the marriage. He may
neverthelciss disown it if, during
the whole time that it may
legally be presumed to have
been conceived, he were, by
reason of impotency not exist-
ing at the time of the marriage,
of distance, or of any other
cause, in the physical im-
possibility of meeting his wife.
—ff. L. 6, de h. q. sui. vel al.

;

Leb. Sue. 1. 1, c. 4, s. 2, n. 3, 4

;

3 Hen. I. 6, c. 5, q. 38, p. 850-
854 ; Merl. L^gitimit^, s. 2, § 2

;

Guy. LUgitimitd, 379 -- ; 2 Toul.
n. 791, 799 ; 4 P. Fr. 179, 180,
183; C. L. 208; C. N. 312,
313. [I. 309.]
221. A child born before

the one hundred and eightieth
day after the marriage was
solemnized, may be disowned
by the husband.—ff. L. 12, de

Stat. homi. ; Cod. L. 4, de posth.

hoer; Poth. Sue. 8; Guy. L6-
gitimit<5, 372 ; 2 P. Fr. 181 ; 2
Toul. n. 791 ; 2 Boi. 62, 66, 67

;

O.N. 314. [1.309.]
222> Nevertheless a child

bom before the one hundred
and eightieth day of the marri-
age, cannot be disowned by the
husband in the following cases :

1. If he knew of the preg-
nancy before tho marriage

;

2. If he were present at the

act of birth, or if that act be
signed by him, or contain the

declaration that he cannot sign

;

3. If the child be not de-
clared viable.—2 Toul. n. 821
-; 4 P. Fr. 188, 9 ; Merl. L6-
gimitd, s. 2, § 1, n. 4; 0. N.
314. [1.309.]
223* [In all the oases where

the husband may disown the

child, he must do so

:

1. Within two months, if he
be in the place at the time of

the birth

;

2. Within two months after

his return, if absent at the

time of tho birth

;

3. Within two months of the

discovery of the fraud, if the

birth have been concealed from
him.]—C. N. 316; C. L. 210.

[I. 309.]

224* [If the husband die

before disowning the child, but
still being within the delay
allowed for so doing, the heirs

have two months to contest the
legitimacy of the child from
the time he has taken posses-

sion of the property of the hus-
band, or from the time that the

heirs have been disturbed by
him in their possession.]—G.

N. 317 ; C. L. 211. [I. 309.]

225« [Such disavowal, oq
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the part of tho husband or of

his hoirs, must bo made by an
action at law, directed against
the tutor, or tutor ad hoc,

appointed to tho child, if he bo
a minor; and tho mother, if

living, must be made a party
to tho action.]—2 Marc. 22 ; 5

Demol. n. 164, 170, 365; 4 P.

Fr. 102, 3 } 6 Loc. E. C. 112 -

;

Rog. on a. 318 ; 2 Boi. 88 ; 2

Toul. n. 842, 3; C. N. 318.

[I. 309.]

226* If the disavowal do
not take place, [as proscribed
in the present chapter], the
child which might nave been
disowned is held to bo legiti-

mate.—(Consequence contrario

of this chapter.) [I. 311.]

227* A child born after the
threo hundredth day from the
dissolution of the marriage is

held not to be the issue thereof
and is illegitimate.—(Author,
under a. 219.) ff. L. 3, § 11, do
suis et legit, haer; Fer. D.
Naissance j Guy. e. v. j Fer. C.

P. a. 118, gl. 3, s. 2, § 1, n. 22-

24; Leb. Sue. 1. 1, c. 4, s. 1, n.

12 ; Merl. Ldgitimitd, s. 2, § 3;
2 Fav. do Lang. conf. on
a. 315, p. 273; 1 Mai. 280;
C. N. 315. [I. 311.]

CHAPTER SECOND.

OF THE EVIDENCE OF THE FILI-

ATION OF LEGITIMATE CHILDREN.

228. The filiation of legiti-

mate children is proved by the
acts of birth inscribed in the
registers of civil status.—ff. L.
14 do prob. ; Cod. L. 15 de
prob. ; C. S. L. C. c. 20, § 13

;

C. N. 319. [I. 311.]
229' In default of such act,

the uninterrupted possession of

the status of a legitimate child
is sufficient.—Cod. L. 9, de
nupt.; 4 Dag. 47th PL; 2
Cooh. 43 ~ ; 2 Desp. 36 ; 3 P.
Fr. 198, 9 ; C. L. 213 ; C. N.
320. [I. 311.]

230. Such possession is

established by a sufficient

concurrence of facts, indicating
the connection of filiation and
relationship between the indi-

vidual and the family to which
ho claims to belong.—Cod. L.

9 do nupt. ; N. D. Etat, 9 — ; 1

Bour. 17, 18 ; 2 Cooh. 43 - ; 2

Dag. 256 ; 2 Toul. n. 871 - ; 5

Loo. E. C. 125 - ; C. N. 321.

[I. 311.]

231« No one can claim a
status contrary to that which
his act of birth, accompanied
with the possession conform-
able to such act, gives him';

and reciprocally no one can
contest the status of him who
has a possession conformable
to his act of birth.—2 Coch.

107 ; 4 Coch. 345 ; N. D. Etat,

(Q. d') 9 ; 2 Toul. n. 881 ; 6

Demol. n. 219; 3 P. Fr. 200;
C. N. 322. [I. 311.]
232' In default of the act

of birth and of an uninterrupted
possession, or if the child have
been described either under
false names, or as being the

child of unknown parents, the

proof of filiation may be made
by testimony ; nevertheless

this evidence can only be

admitted when there is a com-
mencement of proof in writing,

or when the presumptions or

indications resulting from facts

then ascertained, are suffi-

ciently strong to permit its

admission.—Cod. L. 2 de test.;

L. 6 de iBde instr. ; L. 9 de nupt.;
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Arr. 16 Mar. 1641 ; 0. 1667, t.

20, a. 14; Guy. Ldgitimit^, g.

2, 9 4* n. 5 ; 4 Coch. 344, 346,

483,486; Lao. Etat, 270 ; C.S.

L. C. 0. 20, 8. 13 ; Mori. Nais-

sance ; Id. Q. d'dtat, § 1 -- ; 2

Toul. n. 883 ; 4 P. Fr. 201, 2 ; 6

Lo. 140, 1 ; 0. N. 323. [I.

311.]

233. A commencement of

proof in writing results from
the title-deeds of the family,

the registers and papers of the

father and mother, from public

and even private writings pro-

ceeding from a party engaged
in the contestation, or who
would have had an interest

therein had he been alive.—ff.

L. 29, de prob. ; 0. 1667, t. 20,

a. 14; 5 Lo. 141-3 ; 2 Toul. n.

890 - ; Rod. 1667, t. 20, a. 14;
G. S. L. C. 0. 20, s. 13 ; 4 P.

Fr. 203 : C. N. 324. [L 313.]

234' Proof of the contrary

may be made by any means of

a nature to establish that the

claimant is not the child of the

mother he claims to have, or

even, the maternity being
proved, that he is not the

child of the husband of such
mother.—C. S. L. C. c. 20, a,

13 ; 1 Jou. 0. 1667, t. 20, a. 1,

p. 344; 2 Toul. n. 820, 893 -
;

4P. Fr. 204, 5; C. L. 216; C.

N. 325. [I. 313.]

235. The action of a child

to establish his status is im-
prescriptible.—2 Toul. n. 908

;

2 Marc. 35, 36; Lab. on a. 328;
C. N. 328. [I. 313.]

236* This action cannot be
brought by the heirs of a child

who has failed to bring it,

unless he died in minority, or

within five years after his

majority; but they may con-

s'*

tinue the action already
brought.—ff. L. 1, ne de stat.

dof. ; Dun. p. 2, c. 7, p. 159 —
;

2 Hen. 1. 4, q. 28 ; Lao. 270, 1,
Etat, n. 4; 2 Marc. 36-; IBi.
Exp. 102; 2 Toul. n. 911 -;
Merl.Ldgitimit<(, s. 4, § 1, n. 1,

p. 471--; C.N. 329. [1.313.]

CHAPTER THIRD.

OF ILLEGITIMATE OHILDBRN.

837. Children born out of
marriage, other than the issue
of an incestuous or adulterous
connection, are legitimated by
the subsequent marriage of
their father and mother.—Poth.
Mar. n. 408, 411, 412, 415, 422,
Pers. t. 4, p. 601, 602, Sue. s.

2, 0. 1, a. 3, § 5, p. 20 ; Fen.
Poth. on a. 331, p. 77, 78 ; 2
Toul. n. 924; 1 Bi. Code Civil,

104; 2 P. Fr. 80; 2 Marc. 43:
C. L. 217 ; C. N. 331. [I. 313.]
238. Such legitimation takes

place even in favor of the de-
ceased children who have left

legitimate issue, and in that
case it benefits such issue.—
Inst, de hoer q.; Poth. Mar.
n. 413, Sue. s. 2, a. 3, S 5, q.
4, p. 23; 2 P. Fr. 87; 4 lb.
223, 4; 2 Toul. n. 931-; C.
L. 218; C.N. 332. [1.313.]
239' Children legitimated

by a subsequent marriage have
the same rights as if they were
bom of such marriage.—Poth.
Mar. n. 421 ; Id. Sue. c. 1, s.

2, a. 3, § 5, q. 4 ; Lob. Sue. n.

16, 17, p. 24; 2 Toul. n. 929;
2 Marc. 48; 4 P. Fr. 225-228;
C. L. 219 ; C. N. 333. [1. 313.]
240. The forced or volun-

tary acknowledgment by the
father or mother of their il-

legitimate child, gives the
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latter the right to demand
maintenance from each of them
according to oironmstanoes.—

>

Lao. Batard, n. 6; Ouy. Ali-

ments, 318; 2 Boi. 122; 2 P.

Fr. 229j C.N. 338. [I. 313.1

241> An illegitimate child

has a right to cBtablish judi-
cially his claim of paternity

or maternity, and the proof
thereof is made by writings or

testimony, under the oondi-

tions and restrictions set forth

in articles 232, 233 and 234.—
Four. S. 129 Merl. Filia-

tion, n. 2 ; 2 Toul. n. 937, 967

;

1 Gin, 197 - ; C N. 340, 341.

[I. 316.]

TITLE EIGHTH.
OP PATERNAL AUTHORITY.

842* A child, whatever
may be his ago, owes honor
and respect to his father and
mother.—ff. L. 9, do obs. ; L.

6, do in jus voc. ; Nov. 12, c.

9 ; Poth. Mar. n. 389, Pers.

604; 3Dom. 16; 4P. Fr. 317;
Poo. Puis. pat. 30 ; 1 Gin, 220

;

C. L.233; C. N. 371. [1.315:]

843. He remains subject

to their authority until his ma-
jority or his emancipation, but
the father alone exercises this

authority during marriage

;

saving the provisions contained

in the act 25 Vict. chap. 06.

—

ff. 1. 60, t. 16, L. 196 ; Inst.

1. 1, t. 2 and 12 ; Poth. Mar. n.

389, 399, Pers. 604-6, Intr. t.

9, n. 2 ; Arr. Lam. t. 2, a. 1 —

;

2 Toul. n. 1041-6-9, 1176 ; 2 P.

Fr. 305; 4 P. Fr. 324, 327 -

;

C. L. 234; C. N. 372, 373. [I.

315.]

844. An nnemanoipated
minor cannot leave his father's

house without his permission.

—Poth. Pers. t. 6, s. 2 ; Merl.
Puis. pat. s. 3, § 6 ; 2 Toul. n.

1046-7 ; Poc. 32 ; 4 P. Fr. 328;
C. L. 236 ; C. N. 374. [L 316.]

845. The father and, in his

default, the mother of an un-
emancipoted minor have over
him a right of reasonable and
moderate correction, which
may be delegated to and cxc-
cised by thoso to whom his edu-
cation has been entrusted.

—

Poth. Pers. 606 ; Poc. 32 ; 6 J.

A. 1. 12, c. 26 ; Dou. Can. Abs.
86 ; Arr. Lam. t.3, a. 18 ; Cu;;.

121; Poth. Garde 371; N. ]).

Garde, 183, 201; 2 Toul. 1060;
Fen. Poth. 86 ; 1 Gin, 224,227,

240, 242 ; 4 P. Fr. 360 -, 367-

8 ; C. L. 236 ; C. N. 376. [L
316.]



TITLE NINTH.
OF MINORITY, TUTORSHIP AND EMANCIPATION.

CHAPTER FIRST.

OF MINORITY.

246* Porsons of either sex
remain in minority until they
attain the full age of twenty

-

one years.—G. S. L. 0. o. 34, s.

1 ; 4 P. Fr. 474 j 10 Fen.
644-. O.N. 388. [1.315.]
247. Emancipation only

modifies the condition of the
minor ; it does not put an end
to the minority, nor does it

confer all the rights resulting

from majority.—Guy. Emanci-
pation, 659, 660. [I. 315.]

248. The disabilities, rights

and privileges resulting from
minority, the acts the minor
may do and the suits he may
bring, the cases in which he
may demand to be relieved,

the manner and time of making
the demand, and other like

questions, are determined in
t!ie third book of the present
code, and in the Code of Civil

Procedure. [I. 317.]

CHAPTER SECOND.
OP TUTORSHIP.

SECTION I.

Of the appointment of tutors.

249. All tutorships are
dative ; they are conferred on
the advice of a family council,
by a competent court or by any
judge of such court, having
civil jurisdiction in the district

where the minor has his domi-

cile, or by the prothonotary of

such court.—Poth. Intr. 1. 1, t.

0, a. 183; Mes. Min., 8,77, 85,

86, 133
J
lBour.47j Guy. Tut.

313,' Lam. Tut. 8j Poth. Pors.

610 ; Lac. Tut. s. 4, n. 1, 2 ; 2

Pi. 303 5 1 Pi. 71 j 34 Geo. III.

c. 6,s.9;12V.c. 38,s. 74; 14 A
15 V. c. 58; 16V.o.91;18V. c.

17 ; C. 8. L. G. o. 86 ; 1 Mai. 360

;

4 P. Fr. 392, 500; Merc, de
tut. 5 ; Del. 15 Dec. 1721 ; Del.

1 Oct. 1741 ; G. S. L. C. o. 78,

s. 23 ; C. N. 405. [I. 317.]

260< The convocation of a
family council may be de-
manded by all those related or

allied to the minor, without
regard to the degree of rela-

tionship, by the subrogate-

tutor, by the minor himself in

certain cases, by his creditors,

and by all other persons inter-

ested.—Arr. Lam. t. 4, a. 3, p.

8; Poth. Intr. t. 9, $ 3, p. 269;
Id. Pers. t. 6, s. 4, § 2, p. 610

;

2 Pi. 301-3; Mes. 89 ; 17 Guy.
316; 2 Boi. 336; 7 Demol. n.

281, 2 ; C. N. 406. [I. 317.]

26l. The persons to bo
called to a family council are

those most nearly related or

allied to the minor, to the

number of seven at least, and
taken, as equally as possible,

from both the paternal and the

maternal line.—ff. L. 2 Qui pet.

tut. ; Arr. Lam. t. 4, a. 4, p. 8

,

Rav. 5 ; Poth. Intr. t. 9, n. 11

;

Id. Pers. t. 6, s. 4, a. 1, § 2 ; 2

Pi. 303 ; Mes. 91 ; 17 Guy. 317

;

C, N. 407. [I. 317.]



MIKOBITT, TUTORSnir AND RMANCIPATION.

262> With the exception of

the mother and other female
ascendants during widowhood,
the relations must bo males, of

the full ago of twenty-one
years, and residing in the dis-

trict where the appointment of

a tutor is to be made.—Lam.
Arr. t. 4, a. 4, p. 8; 2 Pi. 303

;

4 P. Fr. 613 ; C. N. 408. [I.

817.1

263> If* however, a suffl-

' oient number be not found in

the district, they may be taken
in other districts, and oven in

default of relations of both
lines, the friends of the minor
may be called to form or to

complete the number required.—^Arr. Lam. t. 4, a. 4; Poth.
Pers. 610 ; 2 Pi. 303 ; 17 Guy.
318; 2 Boi. 351; C. N. 409.

[I. 317.]

254* Persons related or al-

lied to the minor, qualified to

make part of the family coun-
cil, and who have not been
called, have a right to attend,

and to give their advice as if

they had been called.—2 Pi.

303. [1.319.]

25B> The judge or protho-
notary, on petition of a com-
petent person, calls before him
the relations, connections, or

friends of the minor who are

to compose the family council,

and for this purpose, grants an
j

order which is notified to the
|

parties at the instance of tho

person seeking the convoca-
cation.—C. S. L. C. o. 86, s. 2,

10 : c. 78, s. 23. [I. 319.]

256. If the persons to be
called reside at a greater dis-

tance than five leagues, the I

court, judge or prothonotary
|

may, if requested, authorise a
notary or other competent per-
son to hold such family coun-
cil at the place where such
parties reside, to administer
the necessary oath, to take
their advice on the appoint-
ments to be made, and even tu

administer the oath of ofiice to

the tutor chosen.—C. &. L. C.

c. 78, s. 23; c. 86, s. 2,3. [1. 310.]
267. In every case in which,

according to the preceding
articles, a judge may call bo-
fore him, or delegate the right
to call a family council, it is

lawful for any notory, residing
or present at the place where
the meeting is to be held, with-
out regard to distance, to call

it himself without the authori-
zation of the judge, and to act
therein in the same manner in

every respect as if he had been
delegated by the judge.—C. S.

L. C. 0. 86, 8. 6, 9. [I. 319.]

268. The notary can, how-
ever, act in conformity with
the preceding article, only when
he is requested to do so by one
of those at whose instance such
council might have been called
before a judge; and in such
case, the petitioner makes a
declaration before the notary,
of tho object and motives of

his demand, in the same man-
ner as if it were addressed to a
judge. Of this declaration the

notary must draw up an act in

writing.—C. S. L. C. c. 86, s. 6.

[I. 319.]

269. Family councils thus
called by notaries, are com-
posed in the same manner as

those called before a judge. It

is only in default of persons
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related or allied to the minor,

thathia friends are admitted,

and this default must be veri-

llod by the notary, and men-
tioned in his report.—C. S. L.

C. c. 86, B. 7. [I. 319.]

260* The declaration re-

quired by article 258 is first

rciid to tho family council ; the

nutnry takes their advice and
driiws up an act in writing of

their deliberation, which act

must mention the oppositions

tliat were made, and the differ-

ent opinions which were given,

as also the quality, place of

robidence, and degree of rela-

tionship of those who composed
tho meeting.—C. S. L. C. o. 86,

8.7,8. [1.319.]

261* In all oases where a
family council is called and
hold by a notary, whether
delegated by a judge or pro-

thonotary or not, such notary

is bound to make a complete
and circumstantial report of

his proceedings to tho proper
courtor judge, or prothonotary,

accompanied with the acts and
declarations that it is his duty
to draw up.'—C. S. L. C. o. 86,

8. 2, 7, 9 J
0. 78, 8. 23. [1. 321]

262* The court, judge or

prothonotary receiving this

report, may homologate or

reject the proceedings therein

contained, which, without ho-
mologation, produce no effect.

They may likewise make any
order relative such proceed-
ings that they deem advisable,

in the same manner as if the

family council had been called

befo««them.—C. S. L. C. c. 86,

8. 2, 8 ; c. 78, s. 23. [I. 321.]

263. In all cases where a
tutor has been appointed out

of court, the court may, on the
petition of any one entitled to
nave a meeting of tho family
oounoil called, and after having
heard the tutor, cancel his

appointment and order a now
one.—2 Pi. 307, 8 ; C. S. L. 0.
c. 86,8.4. [1.321.]
264< One tutor only is nam<^d

to each minor, unless he has
immoveable property in places
remote from one another, or in

different districts, in which
oases a tutor may be appointed
for each plaoo or district

wherein such immoveable pro-
perty is situated. These tutors

are independent of one another

;

each of them is only liable for

that portion of the property
which he has administered.—
The tutor of the domicile of the
minor has the oare of his per-
son.—Nevertheless, in certain

cases, a separate tutor may bo
appointed to tho person of tho
minor.—Tho mother or other
female ascendant, who ban re-

married, may alno be appointed
joint-tutor with her second hus-
band.—Arr.Lam. t. 4, a. 15, 16

;

Poth. Intr. t. 9, n. 12 ; Mes. 98;
4 P. Fr. 462

J
C. N. 417. [I.

321.]

266. A tutor acts and ad-
ministers, as such, from tho
time of his appointment, if it

take place in his presence,
otherwise from the time of his

being notified of it.—ff. L. 1, §

1, De adm. et peiii. tut. ; Poth.
Intr. t. 9, n. 13 ; Arr. Lam. t.

4, a. 56-9; C L. 297; C. N.
418^ [1. 321.]

266. Tutorship is a personal
office which does not pass to

the heirs of the tutor. They
are simply responsible for his
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administration. If they be of
age, they are bound to continue
suoh administration until a new
tutor is appointed.—1 Bour.
70 ; Mes. 221 : C. N. 419. [I.

321.J

SECTION II.

Of Subrogate-TutorQ.

267. In every tutorship
there must be a subrogate-
tutor, whose appointment is

made by the same act, and
in the same manner, and is

subject to the same revision
as that of the tutor. His du-
ties consist in causing the act
•of tutorship to be registered,
being present at the inventory,
watching over the administra-
tion of the tutor, causing his

removal if there be ground for

it, and in acting for the inter-

ests of the minor whenever
they are opposed to those of
the tutor.—C. P. 240; Poth.
Pers. 626-7 ; Arr. Lam. t. 4, a.

11 , Mes. 103, 170
J
4 A. D. 676.

1 Mai. 383 ; 4 P. Fr. 522 ; 2
Toul. n. 11, 28 -; C. L. 300, 301;
C. N. 420, 422 ; C. S. L. C. o.

37, 8. 31. [I. 323.]

268. The subrogate-tutor
does not of right replace the
tutor, when the tutorship be-
comes vacant, or when the tu-
tor becomes incapable of acting
by absence or any other cause,
but in these cases it is his duty
to have a new tutor appointed,
and in default of so doing, ho
is liable to pay the damages
which may result to the minor
from his neglect.—Mes. 653

;

C. N. 424. [I. 323.]

269. If during the tutor-

ship a minor happen to have

any interests to discuss judl-

oially with his tutor, he is for

such case given a tutor ad hoc

whose powers extend only to

the matters to be so discussed.

—2 Lan. 148 ; 1 Pi. 71 ; Fen.

Poth. 95-6 ; Den. Ac. de not.

473 ; 16 Merl. Subr. tut. 450.

[I. 323.]

270. The functions of a

subrogate-tutor cease in the

same manner as those of a

tutor.—4 P. Fr. 526 ; 2 Toul.

n. 1130; C.N. 425. [I. 324.]

271. The provisions con-

tained in sections three and

four of the present chapter,

apply to subrogate-tutors.—C.

N. 426. [I. 323.J

SECTION III.

Of the causes which exemjtt

from Tutorship.

272. No one is bound to

accept a tutorship, unless he

has been called to the family

council which elected him.

—

Mes. 268 ; Arr. 14, Jan. 1641

;

9 Mar. 1714; Lap. 515; Poth.

Pers. 610; 1 Mai. 382; 4 P.

Fr. 549, 550. [I. 323.]

273. He who is neither re-

lated nor allied to the minor
cannot be compelled to accept

the tutorship, if any one who
is related or allied be in a posi-

tion to take charge of it.—Ser.

Inst. t. 25, § 10 ; Poth. Pers.

610
J

1 Bous. 526 ; 4 P. Fr.

536 ; C. N. 432. [I. 323.]

274. Any person of the age

of seventy years complete may
refuse to be appointed tutor.

He who has been appointed

before he was of that age, may
be discharged when he has

attained it.—Cod, L.un^ c[. eet.sQ
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excusj Inst. 1. 1, t. 25, §13;
1 Arg. 63

J
Lao. Tuteur, 778;

Arr. Lam. t. 4, a. 37 ; 4 P. Fr.

537; 6 Lo. E. C. 163,4; C. N.
4;J3. [I. 323.]

275. Persons laboring un-
der serious and habitual infir-

mity aro exempt from being
tutors; they may even obtain

their discharge if such infir-

mity supervene after their ap-
pointment.—Cod. L. un. q.

raorb. se excus. ; flf. L. 11, 40,

do excus. tut. ; Poth. Pers.

612; Id. C. 0. t. 9, n. 14; 1

Arg. 63 ; Arr. Lam. t. 4, a. 37

;

4 P. Fr. 639 ; C. L. 317 ; C.

N. 434. [I. 323.]

276* [Two] tutorships are,

for any person, a sufficient

reason for refusing to accept a
third, other than that of his

children. A husband or father,

who is already charged with
one tutorship, is not bound to

accept a second, unless it is

that of his own children.—fF. L.

2, L. 3, do excus. tut. ; Arr.

Lam. t. 4, a. 48, p. 16 ; Poth.
C. 0. t. 9, n. 14; Id. Pers. 612;
Lac. Tuteur, 778; C. N. 435.

[I. 325.]

277. Those who have five

legitimate children are ex-
empted froiu any tutorship but
that of their own children.

Children who have died leav-
ing issue still living, aro
counted in this number.—Poth.
C. 0. t. 9, n. 14; Id. Pers.

612 ; 1 Bous. 630 ; Arr. Lam.
t. 4, a. 44-6 ; 6 Lo. E. C. 174

;

4 r. Fr. 544-6 ; C. N. 436. [I.

325.]

278. The birth of children
during tutorship does not au-
thorize its abandonment.

—

Poth. 1. c. ; Arr. Lam. t. 4, a.

46, 63 ; 1 Bous. 632 ; C. N.
437. [1.325.]
279* If the person who has

been elected by a family coun-
cil bo present, ho is bound, un-
der pain of forfeiting his

grounds of exemption, to stato

them, in order that their vali-

dity may be determined at

once, when the proceeding

takes place before a court,

judge or prothonotary, or in

order that they may be report-

ed to the court, judge or pro-

thonotary by the notary or

person delegated, if it be bo-

foro either of these that the

family council has been called.

—Lam. t. 4, a. 66 ; Fer. Tu-
telles, 123; Mes. 269; C. N.
438 ; C. S. L. C. e. 78, s. 23.

[I. 326.]

280. If the person elected

bo not present, a copy of tho

act of election is served vipon

him, and he is bound, within

five days, and under pcin of

forfeiting his grounds of ex-
emption, to lodge them in the

office of the court before which,
or before the judge or protho-

notary of which the proceed-
ings were had, or in the hands
of tho notary or party delegat-
ed, if it be before cither of

these that the family council

was called, in order that tho

matter may bo dealt with in

conformity with tho preceding
article.—Arr. Lam. a. 56, t. 4

;

C. S. L. C. 0. 78, s. 23 ; C.

N. 439. [I. 325.]

281. The decision given as

to the validity of such grounds
by the judge or tho protho-
notary, out of court, is subject

to revision by tho court, whose
judgmentmay also be appealed
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from ; but daring the litiga-

tion, the person elected is

obliged to administer provi-

sionally ; and all his acts of

administration aro valid, even
if ho be afterwards discharged

from the tutorship.—C. 263 ;

Lam. a. 58, 59 ; C. S. L, C. c.

86, s. 4 ; lb. c. 78, s. 23 j C. N.
440. [I. 327.]

SECTION IV.

Of Incapacity, Exclusion and
Bcmoval from Tutorship.

282. The following persons
cannot be tutors :

1. Minors, except the father

who is bound to accept the

office, and the mother, who
although a minor, has a right

to tho tutorship of her children,

but is not bound to accept it
;

2. Interdicted persons

;

3. Women, other than the

mother and female ascendants,

who are entitled, during their

widowhood and in tho case pro-
vided for in the last paragraph
of article 264, to the tutorship

of their children and grand-
children, but are not bound to

accept it

;

4. All those who themselves
or whose father and mother
have against the minor a suit

at law involving his status, his

fortune, or an important portion
of it.—Poth. Pers. 602, 611

j

Arr. Lam. a. 23-27, 36, 42;
Nov. Ill, c. 6; Fer. Tut. 66

j

Mcs. 245, 247, 252-3; A. D.
Tutelle, 769 ; 2 Pi. 306 ; 1 Bous.
637, 8 ; 1 Mai. 398, 9 ; 4 P. Fr.
444-5 ; C. N. 442. [I. 327.]

283. Mothers and grand-
mothers who have been ap-
pointed to a tutorship during
their widowhood, are deprived

of it from the day on which
they contract a second marri-

age; and if the minors have
not been provided with another

tutor prior to such marriage,
the husbands of such mothers
or grandmothers remain re-

sponsible for the administra-

tion of the property of tho

minors during the second mar-
riage, even if there be no com-
munity.—Arr. Lam. a. 29, 32;
Mes. 112, 114. [I. 327.]

284* Condemnation to an
infamous punishment carries

with it by law exclusion from
tutorship; it also entails re-

moval from a -tutorship pre-

viously conferred.—Lam. a 36;

Mos. 2C6, 7; Ser. Instit. 86;
Lar. 1. 4, t. 9, a. 4; 1 Bous. 639;

4 P. Fr. 559 ; C. N. 443. [I.

327.]

285. The following persons
are also excluded from tutor-

ship, and even may be de-
prived of itwhen they have en-
tered upon its duties :

1. Persons whose misconduct
is notorious

;

2. Those whose administra-
tion exhibits their incapacity

or dishonesty.—ff. L. 5, L. 8.

de susp. ; Poth. Pers. 621
;

Mes. 226-8 ; 1 Bous. 639 -; 4

P. Fr. 660 ; C. N, 444. [I.

329.]

286. Actions for the remov-
al of tutors may be brought
before the court, by any one
related or allied to tho minor,

by the subrogate-tutor, or by
any other person having an in-

terest in such removal.—Lam.
a. 115 ; Mes. 229 ; 12 V. c. 38,

Bous. 542-3-6; 4 P.

C. N. 446, 448. [L
§ 14; 1

Fr. 563

;

329.]
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aisconduct

287. The removal of a tutor

can only be ordered upon the

advice of a family, council,

^liich is composed in the same
way as for nis appointment,
and is called in such manner
as the court directs.—Lam. a.

115 ; Mes. 229 ; 1 Bous. 543

;

4 P. Fr. 564-5. [I. 329.]

288. The judgment cf re-

moval must contain the grounds
on which it is founded, and
order the rendering of an ac-
count and the appointment of

a new tutor, who is appointed
with the usual lormalities so
soon as the judgment becomes
executable either by acquies-
cence, by want of appeal in

due time, or by its being con-
firmed in appeal.—C. S. L. C.

c. 83, s. 39
J C. N. 447. [I.

329.]

289. During the litigation,

the tutor sued retains the
management and administra-
tion of the person and of the
property of the minor, unless
the court orders otherwise.

—

Lam. a. 116 ; 1 Bour. 70, n.

197 ; 1 P. Poul. 341
J
2 Toul.

355; 4 P. Fr. 564-6; 2 Boi.

391 ; 1 Bous. 546 ; 2 Val.
Proud. 350, n. a; 7 Demol.
301 ; 1 Mai. 397. [1. 329.]

SECTION V.

Of the administration of
tutors.

290> A tutor has the care
of the person of his pupil, and
represents him in all civil acts.

—Ho is bound to manage his
property like a prudent admi-
nistrator, and is liable for the
daiuages which may result
from bad management,— He

can neither buy the property
of his pupil, nor take it on
lease, nor accept the transfer
of any right or any debt against
his pupil.—Poth.Pers. 614,620 j

Id. Prop. n. 7, 266 ; Id. C. 0.
t. 9, n. 15 ; A. D. Tutelle, n.

61-4; 1 Arg. 71 ; 1 Bous. 549,
550, 551, 653, 554; 4 A. D.
772-4; Fen. Poth. 103; 4P.Fr.
565,6; Mes. 153-4; Nov. 72,

c. 5 ; Lam. t. 4, a. 91, 96 ; L.
& B. let. T. n. 4 ; 6 Coch. 528;
C. N. 450. [I. 329.]

291. A tutor as soon as his
appointment is known to him,
and before acting under it,

must make oath to well and
truly administer the tutorship.

—Cod. L. 27, De epis. et cler.

;

1 Arg. 55-56; 4 A. D. 772;
Lam. t. 4, a. 57 ; Poth. Pers.

618 ; Id. C. 0. t. 9, n. 13 ; 0.
1579; Pap. L 15, t. 5, a. 4; 4
P. Fr. 565. [L 331.]

292. As soon as he has
taken th oath, the tutor de-
mands the removal of seals, if

they have been affixed, and
proceeds forthwith to the taking
of an inventory of the property
of the minor, in presence of
the subrogate-tutor.—If any
thing be due to him by the
minor, the tutor must declare
it in the inventory, on pain of
forfeiting his claim.—Poth.
Pers, 618 ; Lam. a. 60, 63, 65

;

Mes. 122,3; 1 Arg. 56; Lac.
Tuteur, n. 4, p. 781. Dom. 1. 2, t.

1, s. 3, n. 10; 1 Gin, 322; C.

N. 451. Nov. 72, c. 4 ; Pap. 1.

15, t. 5, n. 2 ; 1 Frem. Tutel-
les, n. 208 ; 4 A. D. 772, n. 65

;

2 Hen. 311-2; Lam. t. 4, a.

68 ; 1 Bous. 556 ; 1 Gin, 323

;

2 Proud. 357-359 ; C. N. 451,

[L 331.]
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293. Within the month
which follows the closing of

the inventory, the tutor causes
all the moveahle effects, ex-
cept those which he is allowed
or bound to keep in kind, to bo
sold by public auction, in pre-
sence or the subrogate -tutor,
and after due publications,

which must be mentioned in

the minute of sale. Cod. L.
22, L. 24, De admin, tut; 0.

1560, a. 102 ; Ser. 78 : Lam. t.

4, o. 70j 4 A. D. 772,3
J

2
Hen. 1.4, q. 112; Mes. 136; 1

Gin, 323; 4 P. Fr. 674; C. N.
452. ri. 331.]

294. Within the six months
which follow such sale, the
tutor, after discharging the
debts and other liabilities,

must invest whatever money
remains in his hands, whether
it proceeds from the sale, or is

found upon making the inven-
tory, or is subsequently re-

ceived from the debtors of the
minor.—1 Arg. 57; Lam. a.

flO ; Poth. Pers. 619 ; 4 A. D.
772 - ; 1 Gin, 325-6. [I. 331.]

295. During the tutorship,

he must likewise invest the
excess of the revenues over the
expenses, as well as all capital

sums which have been reim-
bursed and all other moneys
which he has received, or

ought to have received; and
this he must do within the
same delay of six months from
the day when he had or ought
to have had a sufficient sum,
considering the means and
CMidition of the minor, to form
a suitable investment.—ff. L.

15, De admin, tut. ; Lam. a.

99-104 ; 1 Arg. 58 ; Mes. 164

;

Poth. Pers. 619, 620 ; 4 A, D.

772-; 1 Gin, 326. [L 331.]

296. In default of the tu-

tor having made, within the

delays, the investment requir-

ed, ho is bound to account to

his pupil for interest on the

sums which he ought to have
so invested, unless he can es-

tablish that such investment
was impossible, or unless,

on his application, the judge
or the prothonotary, upon the

advice of a family council, has
dispensed with the investment
or prolonged the delays.—

1

Arg. 57,8; Poth. Pers. 619,

620 ; Lam. a. 99, 102 ; 4 A. D.

773, n. 66,7; Mes. 161 — ; 2

Pi. 112 ; Lepr. cent. 1, c. 52

;

1 Gin, 326; D. 96, n. a; C. S.

L. C. c. 78, s. 23.[I. 331.]

297. Without the authori-

zation of the judge, or the pro-

thonotary, granted on the

advice of a family council, the

tutoi; is not allowed to borrow
for the minor, nor to alienate

or hypothecate his immoveable
property ; nor is he allowed to

make over or transfer any
capital sums belonging to tbo

minor, or his shares and inte-

rest in any financial, commer-
cial, or manufacturing joint-

stock company.—Cod. L. 4, do

praed. et al. reb. ; Fer. Tu-
telles, 226 - ; Mes. 144 - ; 1

Arg. 60, 61; Lam. a. 87,88;
Poth. Ob. n. 76 , Vente, n. 14,

Pers. t. 6, s. 4, a. 3, 4, C. 0. t.

9, n. 16, t. 15, n. 6, Prop. n.

222-5; 1 Bous. 565; 4 P. Fr.

586 ; C. S. L. C. c. 78, s. 23

;

C. N. 457. [I. 333.]

298. Such authorization can

only be granted in cases of

necessity or for an evident ad-

vantago,-t^In the case of ne-
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cessity, the judge or prothono-

tary grants his authorization

only when it is ei^tablished by
a summary account submitted
by the tutor, that the moneys,
moveable effects and revenues
of the minor are insufficient.

—

tn all cases, the authorization

indicates what property is to

be sold or hypothecated, and
any conditions deemed expe-
dient.—C. S. L. C. c. 78, s. 23.

[I. 333.]

299* The sale, although
authorized, must, in order to be
valid, be made judicially, in

presence of the subrogate-
tutor, to the highest bidder, by
public auction before the
court, judge, prothonotary, or
any ot ler person specially ap-
pointed for that purpose, and
after publications made at such
times and places as are named
by the judgment authorizing
it—Poth. Pers. 617, C. Q. t.

9, n. 16; Fer. Tutelles, 226,
227, 232 ; Mes. 144 ; 1 Arg.
CO, 61 J 1 Mai. 411 ; 1 Bous.
567 ; C. S. L. C. c. 78, s. 23 j C.
N. 459. [I. 333.]

300. The formalities re-
quired by articles 298 and 299
for the alienation of the pro-
perty of a minor, do not apply
to cases where a judgment, on
the demand of a coproprietor,
has ordered the licitation of
undivided property. But in
these cases, the licitation can
only be made in the form pre-
scribed by law. Strangers are
admitted to bid.—Poth. Pers.
617, Vente n. 516, i^oe. n.

171, Com. n. 710; 4 P. Fr.
588; C.N. 460. [1.333.]
301. [A tutor cannot accept

or renounce a succession, which

falls to his pupil, without
authorization being gianted
on the advice of a family
council. The acceptance can
only be made under benefit of
inventory. Accompanied by
these formalities the aooept-
ance or renunciation has the
same effect as if made by a
person of age.]—Poth. Pers.
616; Suo.135; 2Frem.TuteIle,
3; 1 Gin, 334; 2 Toul. 394; 1
Do)v. 125; Mont. 143; 2 Cha.
Sue. 30 ; C. N. 461. [I. 335.]

302. [In any case where a
succession renounced in the
name of a minor has not been
accepted by any one else, it

may be afterwards accepted
either by the tutor duly author-
ized on the advice of a family
council consulted anew, or by
the minor become of age ; but
it is so taken in the state in
which it is then, and the sales

or other acts legally made dur-
ing the vacancy cannot be
questioned.]—2 From. Tutelle,

2, 3 ; 4 P. Fr. 490 - ; 1 Mai.
412, 3 ; 6 Lo. E. C. 280, 1 ; 1

Bous. 572; 1 Zach. 438; C. N.
462. [1. 335.]

303. Gifts made to a minor
may be accepted by his tutor,

or a tutor ad hoc, or by his

father, mother, or other ascend-
ants; such acceptance being
valid without the advice ofany
family council.—0. 1731, a. 7 j

Mes. 393; 1 Rio. Don. 196; 1

Sal. 0. 1731, p. 45 ";/C. N.
463. [I. 335.]

304. Actions belonging to a
minor are brought in the name
of his tutor, except those for

wages, which minors when of

the age of fourteen years may
bring alone to the amount of



46 MINORITY, TUTORSHIP Aim EMANCIPATION.

[fifty] dollars. — No action

brought by a tutor can be
maintained unless ho shows
that the act of tutorship has
boon registered.—0. S. L. 0.

0. 82, 8. 35 ; o. 37, s. 33 ; c. 04,

8. 21 } 1 Pi. 67. [I. 335.]

306. A tutor cannot demand
tho definitive partition of the

immoveable property of tho
minor, but he can, even with-
out authorization, defend an
action of partition brought
against such minor.—Poth.
Com. n. 605, 6, Soc. n. 164,

Pers. t. 6, 8. 4, a. 3, § 2 ; Lam.
t. 6, a. Ill ; Lob. Sue. 1. 4, o.

1 ; 1 Mai. 414, 5 ; 4 P. Fr. 590,

600. [L 335.]

306* A tutor cannot appeal
firom a judgment, until no is

authorized by the judge, or tho
prothonotary, on the advice of
a family council.—0. April,

1560; Mes. 44; Lo. E. C. 200.

[I. 335.]

307. [A tutor cannot trans-

act in the name of the minor
unless he is authorized by tho
court, the judge or tho protho-
notary, on the advice of a family
council. Accompanied by these
formalities, transaction has tho
samo effect as if made with a
ferson of age,]—C. N. 467.

I. 335.]

SECTION vr.

Of the accQunt of tutorship.

308> Every tutor is account-
able for his administration when
it has terminated.—ff. L. 1, §3.
Do tut. ot ratio. ; Nov. 72, c.

ult.
J 0. 1667, t. 29 ; Poth. Pors.

622, C. O. t.9, n. 17; O.1560;
2 Pi. 27 ; 1 Bous. 580 ; 1 Mai.
417; 1 Gin, 339: C. N. 469.
[I. 337.]

309. Any tutor may be com-
pelled, oven during tho tutor-

ship, on tho demand of any one
related or allied to tho minor,
of tho subrogate -tutor, or of

any other parties interested, to

produce from time to time, a
summary account of his ad-
ministration; such account to

bo furnished without any judi-
cial formality or costs.—ff, L.

5, § 11. Do reb. eor. ; 2 L. <fe II.

let. M, som. 15, p. 170; Ser. 0.

1667, t. 20, p. 535 ; Lao. Tutour,
8. 8, p. 784 ; Mes. 290 ; P. Poul.

207 ; Rav. 557 ; 2 Pi. 104 -

;

1 Bour. 62 ; 1 Mai. 418 ; 1 Gin,

341 ; C. N. 470. [I. 337.]

310. Tho definitive account
of a tutorship is rendered at

the cost of the minor, when he
has attained his majority, or

has been emancipated; tho

tutor advances tho costs of

such account.—He is allowed
all the expenses which he can
justify, and of which the object

was useful.—0. 1667, t. 29
;

Poth. Pors. 614, 623, C. 0. t.

9, n. 18 ; Dom. 1. 2, t. 1, s. 5,

n. 1, 2 ; 1 Delv. 129 ; 4 P. Fr.

467,607; C N. 471. [1.337.]
311. Every settlement be-

tween a minor become of ago
and his tutor, relating to tho

administration and account of

the latter, is null, unless it is

preceded by a detailed account,

and the delivery of vouchers in

support thereof.—Poth. Pors.

622, C. 0. t. 9, n. 18 ; 1 Arg. C8

;

Lam. t. 4, a. 129 ; 1 Mai. 420

;

1 Gin, 340; C. N. 472. [L
337.1

312. If the account give

rise to contestations, they aro

proceeded with and adjudieatod
upon in the manner provided
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in tho Code of Civil Proooduro.

Potli. Porn. 024} 0. 1667, t.

29. [1.337.]

313. Any balance duo by
tlio tutor bears interest witliout

demand, from the closing of

tho account. Interest on any
sum duo by tlio minor to the

tutor, only runs from the time

of hia being put in default by
tho tutor, after the closing of

tlio account.—Poth. Pers. 624,

5; Lam. t. 4, a. 127, 8; 1 Arg.

68 ; 1 Bous. 584 ; 1 Mai. 421

;

1 Gin, 341, 2. [I. 337.]

CHAPTER THIRD.

OP EMANCIPATION.

314. Every minor is, of

right, emancipated by marri-

age.—C. P. 239, 272 ; Lam. t. 2,

a. 2. t. 4, a. 121; 1 Arg. 64;
Mos. 210-2-6 ; Poth. Pers. 621,

C. 0. t. 9, n. 21 ; 4 P. Fr. 610
j

1 Gin, 342 - ; C. N. 476. [I.

337.]

315. An unmarried minor
may, at his own request, or

that of his tutor, or of any one
related or allied to him, bo
emancipated by any court,

judge or prothonotary having
jurisdiction to confer tutorship,

on the advice of a family
council called and consulted as

in tho case of tutorship.—34
Geo. 3, c. 6, s. 8; 12 V. c. 38,

s. 8; C. S. L. C. 0. 86, s. 1, c.

78, s. 23; 1 Arg. G4; Poth.
Pers. G22, C. 0. t. 9, n. 18 ; N.
]). Emancipation, § 5, n. 4, p.
J02; 4P. Fr. 616; 1 Gin, 344;
C.N. 478. [1.337.]
&16. If the emancipation

bo granted out of court, it is

subject to revision, and may be
annulled by the court to >vhich

the judge or prothonotary who
pronounced it belongs. From
this judgment an appeal lies.

—C. S. L. C. c. 86, 8. 1 ; c. 78,

s. 23. [I. 339.]

317* Whether emancipation
results from marriage or is

granted judicially, a curator
must be appointed to the oman-
cinated minor.—5 N. D. 603.

[I. 339.]

318. The account of tho
tutorship is rendered to an
emancipated minor with tho
assistance of his curator.

—

Lam. t. 4, a. 124 ; Poth. Pers.

626 ; Mcs. 290 ; 1 Gin, a. 346

;

1 Mai. 420-8; 4P. Fr. 616; C.

N. 480 [I. 339.]

319. An emancipated mi-
nor may grant leases for terms
not exceeding nine years; he
may receive his revenues, give
receipts therefor, and perform
all acts of mere administration.

[Ho is not relievablo from those
acts, except in cases where
persons of age would be so.]

—

Poth. Pers. 622, C. 0. t. 9, n.

21 J Ser. 61, 2 ; 1 Mai. 428 ; 1

Gin, 346; 4 P. Fr. 618; C.N.
481. [I. 339.]

320. He can neither bring
nor defend a real action with-
out the assistance of his cura-
tor.—Poth. Pers. 602-3,622, Ob.
n. 877; Ser. Inst. 141, 2; Bout.
Inst. 107; 1 Pi. 68; 1 Arg.
71, 2 ; 1 Mai. 428 ; 1 Gin, 347

;

4 P. Fr. 618 " ; C. N. 482.

[I. 339.]

321* An emancipated minor
cannot borrow without the as-
sistance of his curator. Loans
of large amount, considering
his means, when effected by
deeds bearing hypothec, are
null, although made with the



48 MAJORITY, INTEBDIOTIOK, fiTO,

assistanoe of his curator, if

they bo not authorized by tho

Judge or prothonotary, on tho
advice or a family council;
with the exception of the cases
provided for in article 1005.
—S. L. 27, 8 2, de min. ; Fer.
Tutelles, 230,1; Mos. 390,1;
Ser. Inst. 141 ; 2 From. Tutel-
les, n. 1066; 1 Mai. 430,1; 4
P. Fr. 618 ; 6 Lo. E. C. 350 --;

C. S. L. C. c. 78, s. 23; C. N»
483. [I. 339.]

328. Moreover, he can nei-
ther soil nor rlienate his im-
moveable property, nor per-
form any acts other than those
of mere administration, with-
out observing the formalities
prescribed for unomancipatcd
minors. With respect to any
obligations which he may have
contracted by purchase or

otherwise, they may be reduc-
ed if excessive ; the courts

taking into consideration tho

fortune of the minor, tho good
or bad faith of tho persons who
have contracted with him, and
tho utility or inutility of the

expenditure.—Cod. L. 3, de h.

q. ven. aet. ; Poth. Pers. 603,

C. 0. t. 9, a. 181, n. 5 ; 6 Lo.

E. C. 354 ; 1 Mai. 430 ; 4 P.

Fr. 619 ; C. N. 484. [I. 341.]

323* A minor engaged in

trade is reputed of full ago for

all acts relating to such trade.

—1 Dosp. pt. 4, 1. 11, s. 2, n. 22,

& authors cited ; 2 Hen. 1. 4.

q. 127; Lac. Restitution, s. 2,

n. 10; 0. 1673, t. 1, a. 6; 2

Bor. 448; 4 P. Fr. 622,3; 1

Mai. 431 ; 4 Enoy. 671 ; C. N.

487. i:i.341.]

TITLE TENTH.
OP MAJORITY, INTERDICTION, CURATORSHIP AND

JUDICIAL ADVISERS.

CHAPTER FIRST.

OP MAJORITY.

324. Majority is fixed at
the complete ago of twenty-
one years. At that ago per-
sons are capable of performing
all civil acts.—Poth, Pers. t.

6 ; C. S. L. C. c. 34, s. 1 ; r!.

N. 488. [I. 341.]

CHAPTER SECOND.

OF INTERDICTION.

325* A person of full age,

or an emancipated minor, who
is in an habitual state of im-

becility, insanity or madness,
must bo interdicted, oven

though he has lucid intervals.

—fiF. De cur. fur.; Cod. L. 1, L.

6. do cur. fur. ; Inst, de cur. §

3 ; Poth. Pers. 625 ; A. D. In-

terdiction ; Merl. Interdit, § 3,

4, n. 1, 2, 6 ; C. N. 489. [L

341.]

326* Persons who commit
acts of prodigality, which give

reason to fear that they will
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property, are also to bo intor-

(lictcd.—Poth. Pors. 625 ; Mori.
Interdiction, SI, 2, n. 1 ; 4 P.

Fr. 636 ; 1 Mai. 434 ; 2 Toul.

1309 ; C. S. L. C. c. 78, s. 23.

[I. 341.]

327* Every person has tho

right to demand the interdic-

tion of any one related or al-

lied to him, who is prodigal,

mad, imbecile, or insane. Hus-
band or wife, likewise, may
demand the interdiction the
one of tho other.—Poth. Pers.

625; Mori. Interdiction, § 3,

4; For. D. Interdiction, 58; C.

N. 490. [I. 341.]

328. The demand for inter-

diction must bo made before
tho proper court, or before one
oftho judges or tho prothono-
tary of such court; it must
contain a specification of the
acts of imbecility, insanity,

madness or prodigality. The
applicant is obliged to prove
these acts.—34 Geo. 3, c. 6, s.

8; V. c. 44, 8. 91 ; Poth. Pers.

625; For. D. 1. c. ; N. D. Cu-
ratello, 710 ; 2 Toul. n. 1319

;

1 Mai. 436 ; 1 Gin, 355 ; C. N.
492, 493 ; C. S. L. C. c. 78, s.

23. [1.343.]
329. Tho court, judge or

prothonotary beforo whom the
demand is mado, orders a
family council to bo called, as
in tho caso of tutorship, and
takes its advice as to tho state
of tho person whose interdic-
tion is sought ; but he who
makes tho demand cannot form
part of tho family council.

—

Poth. Pers. t. 6, s. 5, a. 1 ; Den.
A. N. 113 ; 1 Gin, 356 ; C. N.
494, 495 ; C. S. L. C. o. 78, s.

23. [1.343.]

330. When the demand is

made on account of imbeoility,

insanity or madness, the de-
fondant must be interrogated
by the judge, attended oy a
clerk or assistant, or by the
prothonotary ; tho examination
18 taken down in writing, and
communicated to the fomily
council.—These interrogatories

are not required if the inter-

diction be sought on account
ofprodigality ; but in this case,
the defendant must be heard
or have been summoned to ap-

Eoar.—flf. L. 6, De our. fur.
j

•on. 113 ; 1 Bourj. 77 ; For. D.
Interdiction, 58-9; 0. N. 496;
C. S. L. C. c. 78, 8. 23. [I.

343.]

331* If the demand for in-
terdiction be rejected, the
court may, if circumstances
require it, appoint a judicial
adviser to the defendant.—

6

Merl. Consoil Judic. n. 1, p. 96

;

For. D. Interdiction, 58, 59 :

C. N. 499. [I. 343.]

332. If the interdiction be
pronounced out of court, it is

subject to revision by the court,
on petition of the person inter-
dicted or of any of his relations.
The judgment of tho court is

also subject to appeal.—41 Geo.
III. c. 7, s. 18. [I. 343.]

333. Every sentence or
judgment of interdiction or for
the appointment of an advisor
is, at the instance of tho appli-
cant, notified to the defendant,
and inscribed without delay by
the prothonotary or clerk on
the roll kept for that purpose,
and publicly exposed in tho
offico of each of the courts
having power to interdict in
the district.—For. D. Inter-
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diction, 00 ; 1 Bour. 79 ; Don.
A. N. 115

J
C. N. 601. [I.

345.]
334. Interdiction or tho

appointment of an advisor
talcos offoct from tho day of

tlio judgment, notwithstanding
tho appeal.—All acts dono
subsequently by tho person
intordictod for imbecility, mad-
ness or insanity aro null ; the
acts duno by any one to whom
an adviser has boon given,
without tho assistance of such
adviser are null, if injurious to

him, in tho same manner as

those of minors and of persons
interdicted for prodigality, ac-

cording to article 987.—For. D.
Interdiction, 58-9 ; Poth. Ob.
n. 51, Don. s. 1, a. 1; Guy.
Interdiction, 443, 450 j C. N.
602. [I. 345.]

335* Acts anterior to inter-

diction for imbecility, insanity

or madness may nevertheless

bo set aside, if the cause of
such interdiction notoriously

existed at the time when these
acts were done.—1 Bour. 76, n.

8-11 ; 1 Ric. Don. pt. 1, o. 3, s.

3, n. 146; 2 Aug. 96, arr. 2

April, 1708
J

C. N. 503. [I.

345.]
336* Interdiction ceases

with the causes which neces-
sitated it. Nevertheless it

cannot bo removed without
observing the formalities pre-
scribed for obtaining it, and
tho interdicted person cannot
resume the exercise of his

rights until after tho judgment
removing the interdiction.

—

Poth. Pors. 625, 6 j 1 Bour.
77, 8j N. D. Curatelle, 716;
Guy. Interdiction, 450: C. N.
512. [I. 345.]

CHAPTER THIRD.

OF OURATORSHIP.

337* There are two sorts of

ouratorship, one to tho person,

the other to property.—Poth.

Pers. 628 ; N. D. 716-7. [I.

345.]

338> The persons to whom
curators aro given are :

1. Emancipated minors

;

2. Interdicted persons

;

3. Children conceived but

not yet born.—Poth. 1. c. 5;

N. D. 706 ; 1 Id. 64 ; Bret. Q.

D. Absent, o. 111. [I. 345.]

339* Curators to tho person
are appointed with the formal-
ities and according to tho rules

prescribed for tho appointment
of tutors. They aro sworn
before entering upon their

duties.—N. D. 1. e. ; Poth. 1. c.

[I. 345.]

340. A curator to an eman-
cipated minor has no control

over his person ; he is given in

order to assist him in matters
and proceedings in which he

cannot act alone. This oura-

torship ends with the minority.

—Poth. 626; 6 N. D. 701.

[I. 345.]

341. A curator to an inter-

dicted person is appointed by

tho judgment which pronounces
tho interdiction.—For. D. In-

terdiction, 58 ; 5 N. D. 708, §

5; Poth. 625. [1.345.]
342* The husband, unless

there are valid reasons to tho

contrary, must be appointed

curator to his interdicted wife.

The wife may be curatrixto

her husband.—Guy. Interdic-

tion, 442 ; 15 Merl. 403 ; Mes.

365
J

1 Borrj. 77; 2 Pi. 83;
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Den. A. N. 116 j 4 P. Fr. 663.

[I. 247.]

343. The curator to a per-

Fou intordicted for imbeoility,

insanity or madness has over

such person and his property

nil the powera of tho tutor over

the person and property of a
minor ; and ho is bound towards
him in tho same manner as tho

tutor is towards his pupil.

—

These powers and obligations

extend only to tho property,

>Thon tho interdiction is for

prodigality.—Don. A. N. 115;
Lam. t. 4, a. 137 ; Poth. 026

;

Id. Prop. n. 7, Sue. c. 3, s. 3,

a. 1, § 3, C. 0. t. 17, n. 40.

[I. 437.]

344. [No one, with the ex-
ception of husband and wife,

and ascendants and descend-
ants, is obliged to retain the
curatorship of an interdicted
person for more than ten years

;

at the expiration of that time,
tho curator may demand and
has a right to be replaced.

—

0. N. 508. [I. 347.]

345. The curator to a child
conceived but not yet born, is

bound to act for such child
whenever its interests require
it ; he has until its birth the
administration of tho property
which is to belong to it, and
afterwards he is bound to
render an account of such ad-
ministration.—Poth. Pers. 627;
i N. D. 717 ; 2 Toul. 315 j C.
N. 393. [I. 347.]
346. If during the curator-

ship, the party subjected to it

have any interests to discuss
with his curator, such party is

given, for that case, a curator
»d hoc, whose powers only ex-
tend to the matters to be dis-

6

0U88ed.~6 N. D. 701. [I. 347.]

347. Curators to property
are those appointed

:

1. To the property of absen-
tees;

2. In cases of substitution
;

3. To vacant estates

;

4. To the property of extinct

corporations;
5. To property abandoned

by arrested or imprisoned debt-
ors or on account of hypothecs

;

6. To property accepted un-
der benelit of inventory.—6 N.
D. 700; Poth. 628. [1.347.]
348* The provisions relat-

ing to curators to tho property
of absentees are contained in

tho title Of Abaenteea. Those
ooncerning curators to tho pro-
perty of extinct corporations,
in tho title 0/ Corporations. In
the third book and in the Code
of Civil Procedure are to bo
found the rules touching the
appointment, powers and du-
ties of the other curators men-
tioned in the preceding article,

who must also be sworn. [I.

347.]

CHAPTER FOURTH.

OF JUDICIAL ADVISERS.

349. A judicial advisor is

given to those who, without
being absolutely insane or pro-
digal, are nevertheless of weak
intellect, or so inclined to pro-
digality as to give reason to

fear that they will dissipate

their property or seriously im-
pair their fortune.—Per. D.
Conseil, 397,Interdit, 58,9; A.D.
Conseil, 624 ; Guy. Interdic-
tion, 436

J
C. N. 513, 514. [I.

347.]

350* Judicial advisers are
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given by those who have power
to interdict, on the demand of
any person who has a right to

demand interdiction, and with
the same formalities. Such
demand may also be made by
the party himself.—Fer. D.
Consoil, 397, Interdiction, 50,

60} A. D. Conseil* 625, n. 7j
X. D. Consoil Jud. § 2, p. 254

:

C. N. 514. [I. 340.]

351. If the powers of tho
judicial advisor do not defined
by tho judgment, the person to
whom ho is appointed is prohi-

bited from pleading, trans-

acting, borrowing, receiving

moveable capital and giving a

discharge therefor, as also from
alienating or hypotliocatin;;

his property without tho assis-

tance of such advisor.—Tho
prohibition can only bo removed
in tho samo manner that tlio

appointment has been made.

—

Poth. Pcrs. 626; 1 Bour. 80;

Fer. D. Conseil, 397 j A. I).

Conscil, 624-5; N. D. Conseil

Jud. 5 2, p. 254"} C. N. 613.

[I. 349.]

TITLE ELEVENTH.
OF CORPORATIONS.

CHAPTER FIRST.

OF THE NATURR AND CREATION OP
CORPORATIONS, AND OF THEIR
DIFFERENT KINDS.

352> Every corporation le-

gally constituted is an artificial

or ideal person, whose existence
and succession are perpetual,
or sometimes for a fixed period
only, and which is capable of
enjoying certain rights and
liable to certain obligations.

—

Poth. Pcrs. 628 ; N. D. Corps,

581 ; 3 Bla. 467. [I. 349.]

353. Corporations are con-
stituted by act of parliament,
by royal charter, or by pro-
scription.—Those corporations
also are reputed to bo legally
constituted which existed at
tho time of the cession of tho

country and which have been

since continued and recognized

by competent authority.—2 V.

c. 26
J
C. S. L. C. c. 19. [I.

349.]

354:. Corporations are ag-

gregate or solo.—Corporations

aggregate are those composed
of several members j corpora-

tions sole are thoso consisting

of a single individual.—1 Bla.

469
J
1 Whar. L. L. 219 j Grant,

Corp. 6
J
5 N. D. 681 J 1 Lor.

486, 6. [I. 349.]

355. Corporations are ei-

ther ecclesiastical or religious,

or they are lay or secular.—
Ecclesiastical corporations arc

aggregate or sole. They are

all public.—Secular corpora-

tions are either aggregate or

sole. They are either public

or private.—Grant, 9 ; 1 Bla.

470
J

1 Whar. L. L. 219 ; Dun.
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pt. 2, p. 8 ; Poth. Prei. 142, 101

;

2 V. 0.26 1 19 k 20 V. o. 103.

[I. 349.]

356. Secular corporations

are furth«)r divided into poli-

tical and civil ; those that are

political are governed by the

public law, and only fall with-

in the control of the civil law
in their relations, in certain

respects, to individual members
of society.—Civil corporations

constituting, by the fact of

thoir incorporation, ideal or

artificial persons, are as such
governed by the laws affecting

individuals ; saving the pri-

vileges they enjoy and the dis-

abilities they are subjected to.

-1 Bla. 41-5 1 P. Fr. 365 ; 1

Dur.17; 1 Marc. 19. [1. 349.]

CHAPTER SECOND.

OP THE RIGHTS, PRIVILKOES, AND
DISABILITIES O*' CORPORATIONS.

BKCTION I.

Ofthe rights of corporations.

357. Every corporation has
a corporate name, which is

given to it at its creation or
which has since been recogniz-
ed and approved by competent
authority.—Under such name
the corporation is known and
designated, sues and is sued,
and does all its acts and ex-
ercises all the rights which
belong to it.—3 Bla. 475 j Arn.
Corp. 8 ; C. L. 423. [I. 351.]

358. The rights which a
corporation may exercise, bo-
Bides those specially conferred
by its title, or by the general
laws applicable to its particular
kind, are all those which are

necessary to attain the object

of its orenMon; thus it may
acquire, alionato and possess

property, sue and be sued, con-

tract, incur obligations, and
bind others in its favor.—Poth.

Pors. 628 ; 6 N. D. 597 ; 3 Bla.

476,6; 1 For. D. 441; 2 V. e.

26; Ind. to Stat. Wicksteed,

12(5; C. L.424. [1.351.]
359. For those objects,

every corporation has the right

to select from its members,
officers whose number and de-

nominations are determined by
the instrument of its creation

or by its by-laws or regula-

tions.— Poth. Pers 629; For.

D. 1. 0.; 3 Dom. t. 15, s. 2, n.

9; C. S. C. c. 6, B. 6, § 24. [I.

351.]

360* These officers repre-

sent the corporation in all acts

contracts or suits, and bind it

in all matters which do not ex-
ceed the limits of the powers
conferred on them. These

Sowers are either determined

y law, by the by-laws of the

corporation, or by the nature
of the duties imposed.—Poth.

1. c. ; For. D. I.e.; C. L. 430.

[I. 351.]

361. Every corporation has
a right to make, for its in-

ternal government, for the

order of its proceedings and
for the management of its

affairs, by-laws and regula-
tions which its members are

bonnd to obey, provided thoy
are legally and regularly
passed.—Poth. 1. c. ; 6 N. D.
594 ; 3 Bla. 476 ; C. S. C c 6,

s. 6, §24; G.L. 430. [1.351.]
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SECTION II.

Of the j^rivilcges of corjyo-

rations.

362. Besides the special

privileges which may be grant-

ed to each corporation by its

title of creation or by special

law, there are others which
result from the fact of incorpo-

ration and which exist of right

in favor of all corporate bo-

dies, unless taken away, re-

strained or modified by such
title or by law.—3 Bla. 475 j

C. S. C. 1. c. [I. 351.]

383. The principal of these

privileges is that which limits

tho responsibility of the mem-
bers of a corporation to the

interest which each possesses

therein, and exempts them
fi;om all personal liability for

the payment of obligations

contracted by the corporation

within the scope of its powers
and with the formalities re-

quired.—Poth. Pers. 628,9 j

Ver. D. 1. c. ; 5 N. D. 597 j 3

Bla.468jC.S.C.l.c. [1.353.]

SECI'ION III.

Of the disahilitics of corpo-

rations.

364. Corporations are sub-
ject to particular disabilities

whi<5h either prevent or re-

sti'ain them from exercising

certain rights, powers, pri-

vileges and functions, which
natural persons may enjoy and
exercise j these disabilities

arise either from their corpo-
rate character or they are im-
posed by law.—3 Bla. 475

j

Poth. Pers. 630 j Fer. D. 441

;

N. D. 697. [I. 353.]

365* In consequence of the

disabilities which arise from
their corporate character, they

can neither be tutors nor cura-

tors, saving the exception con-

tained in chapter 34 of

the Consolidated btatutes for

Lower Canada, nor can thoy

take part in meetings of family

councils.—They cannot bo en-

trusted with tho execution of

wills or any other administra-

tion which necessitates tho

taking of an oath, or imposes
personal responsibility.—Thoy
cannot be summoned personal-

ly, nor appear in court other-

wise than by attorney.—Thoy
cannot sue nor bo sued for as-

sault, battery or other violence

on the person.—They cannot

serve as witnesses nor as jurors

before the courts.—They can

neither be guardians nor judi-

cial sequestrators, nor can

they be charged with any other

functions or duties tho exer-

cise of which may entail im-

prisonment.—Poth. Pers. 628,-

9 ; 3 Bla. 476 ; Fer. D. 441 j 5

N. D. 597. [I. 353.]

366. The disabilities aris-

ing from the law are :

1. Those which are imposed
on each corporation by its

title, or by any law applicable

to the class to which such cor-

poration belongs

;

2. Those comprised in tho

general laws of tho country

respecting mortmains and bo-

dies corporate, j^^'o'^^^'^'^S

them from acquiring immove-
able property or property so

reputed, without the permis-

sion of the crown, except for

certain purposes only, and to

a fixed amount and value

;
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ities aris-

3. Those which result from

the same general laws impo-
sing, for the alienation or ny-
)othecation ofimmoveable pro-

)crty held in mortmain or be-

onging to corporate bodies,

particular formalities, not re-

quired by the common law.

—

Poth. Pors. 630 j Fer. D. 1. o.
;

5 N. D. 597. [I. 353; III.

375.]

367. All corporations are

prohibited from carrying on
the business of banking unless

they have been specially au-
thorized to do so by their title

of creation.—C. S. C. c. 5, s. 6,

§ 24.—[I. 363.]

CHAPTER THIRD.

OP THE DISSOLUTION OP CORPO-
RATIONS AND THE LIQUIDA-
TION OF THEIR AFFAIRS.

SECTION I.

Of the dissolution of corpo-

rations.

368. Corporations are dis-

solved :

1. By any act of the legisla-

ture declaring their dissolution

;

2. By the expiration of the
term or the accomplishment of

the object for which they were
formed, or the happening of

the condition attached to their

creation
;

3. By forfeiture legally in-

curred
;

4. By the natural death of

all the members, the diminu-
tion of their number, or by any
other cause of a nature to in-

terrupt the corporate existence,

when the right of succession is

not provided for in such oases

;

6#

5. By the mutual consent of
all the members, subject to
the modifications and under
the circumstances hereinafter
determined.—1 Bla. 484 ; C. S.
L. C. c. 88, P. 10. [1.355.]
369« Ecclesiastical and se-

cular corporations )f a publio
nature, other than those formed
for the mutual assistance of

their members, cannot be dis-

solved by mutual consent with-
out a formal and legal surrender
or the authority of the legisla-
ture, as the case may be.—The
same rule applies to banks, to
railway, canal, telegraph, toll-

bridge, and turnpike compa-
nies, and generally to private
corporations who have obtained
privileges which are exclusive
or exceed those resulting by
law from incorporation. — C.

13 J L. 38, ff. de pact.; L. 45,
de reg. jur. ; Cod. L. 6, de pact.

[I. 355.]

370* Public corporations
formed for the mutual assist-

ance of their members, and
those of a private nature not
included in the preceding ar-
ticle, may be dissolved by
mutual consent, on conforming
to the conditions which may
have been specially imposed
on them, and saving the rights

of third parties.

—

Rule that
private rights may he waived ;

L. 7, § 7, ff. de pact. ; Cod. L.
29, e. t. [I. 355.]

SECTION II.

Of the liquidation of the

affairs of dissolved

corporations.

371> A dissolved corpora-

tion is, for the liquidation of
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its affairs, in tho same position

as a vacant succession. Tlie

creditors and othors interested

have the same recourse against
tho property which belonged
to it, as n^ay be exercised
against vacant successions and
the property belonging to

them.—[I. 355.]

372' In order to facilitate

such recourse, a curator, who
repi'esents such corporation and
is seized of the property which
belonged to it, is appointed by
tho proper court, with tho for-

malities observed in tho case
of vacant estates.—C. S. L. C
c. 88, 8. 10. [I. 355.]

373. Such curator must1>o
sworn

J he must give security

and make an inventory. Ijo

must also dispose of tho move-
ables, and must proccod to tlic

sale of the immoveable pro-

perty, and to the distribution

of the price botween tho credit-

ors and othors entitled to it, in

tho manner prescribed for t'lo

discussion, distribution and
division of tho property ot

vacant estates to which a ci-

rator has been appointed, and
in the cases and with the for-

malities required by the Code
of Civil Procedure.—C. S, L.

C. c. 88, s. 10. [I. 357.]

BOOK SECOND.
OF PROPERTY, OF OWN^ERSHIP AND OF ITS

DIFFERENT MODIFICATIONS.

TITLE FIRST.
OF THE DISTINCTION OF THINGS.

374. All property, incorpo-

real as well as corporeal, is

moveable or immoveable.—C.

P. 88
J
2 P. Poul. 55 ; Arr. Lam.

pt. 2, t. 8, a. 1 ; Poth. Com. 27,

66 ; Id. Intr. 45 ; 3 Toul. 4, 5
;

5 P. Fr. 35
J

C. N. 516. [I.

445.1

CHAPTER FIRST.

OP IMMOVEABLES.

375. Property is immove-

able cither by itiS nature, or by

its destination, or by reason of

the object to which it is attach-

ed, or lastly by determination

of law.—C. N. 517; C. L. 4oi;

Poth. Intr. 49, Choses, C.38,

642 ; Lam. t. 8, a. 1, p. 40;

2 Boi. 595; 2 Mai. 5, C; 2

Marc. n. 340, p. 327-8, n. o71,

p. 364 ; 9 Demol. 40, 41, n, 93,

& p. 248, 9, n. 378 - ; 2 Boi.

619, on a. 526. [I. 445.]

376. Lands and buildings
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aro immovoablc by thoir nature.

Poth. Chosos, 638 j Id. Intr. n.

47; Lam. t. 8, a. 1, p. 47; 3

Toul. 8 ; 2 P. Poul. 63 j Inst.

Do rer. div. 1. 2, t. 1, § 30 ; C.

N. 518; C. L. 455. [1.445.]
377. Windmills and wator-

mills, built on piles and forming
part of the building, aro also

imraovcablo by their nature
wlien they are constructed for

apormanency.—C. P. 90; Poth.
Oom. n. 36, 37; Id. Choses,
638-9 ; Id. Intr. n. 47 ; 2 Boi.
000, on a. 519 ; 2 Marc. 328-9;
C. N. 619. [I. 445.]

378. Crops uncut and fruits

unpluckcd are also immove-
able.—According as grain is

cut and as fruit is plucked,
they become moveable m so far
as regards the portion cut or
plucked. The same rule ap-
plies to trees; they are im-
moveable so long as they are
attached to the ground by
their roots and they become
moveable as soon as they aro
felled.—C. P. 92 ; if. L. 44, De
rei. vind. ; L. 25, § 6, Quao in
IVau. cred. ; Lara. t. 8, a. 19

;

Poth. Com. n. 45 ; Id. Choses,
C40; 3 Toul. 8; 5 P. Fr. 40-;
C. N. 520. [I. 445.]
379. Moveable things which

a proprietor has placed on his
real property for a permanency
or which he has incorporated
therewith, aro immoveable by
their destination so long as
they remain there.— Thus,
within these restricti9ns, the
following and other like objects
arc immoveable :

1. Presses, boilers, stills, vats
and tuns

;

2. All utensils necessary for
working forges, paper-mills

and other manufactories.

—

Manure, and tho straw and
other substances intended for

manure, are likewise immove-
able by destination.—ff. L. 15,

Do act. omp. ; 1 Bour. 143 ; 3
Toul.12,11 ; C. N. 523;— on § 1:

C. P. 90 ; Poth. Com. 47 -
;

Id. Choses, 641 ; 6 P. Fr. 68-9

;

2 P. Poul. p. 66, n. 10, 11 ; D.
on a. 524, p. 112 ; Fen. Poth.
on a. 624, p. 123 ; C. N. 524 ;—
on § 3 : 2 P. Poul. 65, 66, n. 8,

9; C. P. 90; Poth. Com. n.

50-52 ; Id. Choses, 638 - ;—on
§ 4 : Poth. Com. n. 47 - ; Id.

Choses, 1. c. ; 2 P. Poul. 66, n.

10 5 P. Fr. 66, 7;. 2 Mai.
10 ;—on § 6 : Poth. Com. n. 40

;

Id. Choses, 639 ; ff. L. 17, De
act. emp. [I. 447.]

380. Those things are con-
sidered as being attached for

a permanency which are placed
by the proprietor and fastened
with iron and nails, imbedded
in plaster, lime or cement, or

which cannot be removed with-
out breakage, or without de-
stroying or deteriorating that
part of the property to which
they are attached.—Mirrors,

pictures and other ornaments
are considered to have been
placed permanently when with-
out them the part of the room
they cover would remain in-

complete or imperfect.—C. P.

90 ; Poth. Com. 47 - ; Id.

Chuses, 641 ; Lam. t. 8, a. 6

;

2 P. Poul. 66, n. 10; C. N.
525. [1. 447.]

381. Rights of emphyteu-
sis, of usufruct of immoveable
things, of use and habitation,

servitudes, and rights or actions

which tend to obtain possession

of an immoveable, are immove-
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able by reason of the objects

to which they are attached.

—

Poth. Com. 67; 2 Boi. 611 —
;

2 Marc. 342 — j 9 Lemol. n. 529
n. 490 2 Zach. 20; 1

Dem. 298 ; 2 Fur. Don. q. 31,

n. 17; Poth. Intr. n. 61; 1

Arg. 109 ; C. N. 626. [1. 447.]

382. All moveable property,
of which the law ordains or
authorizes the realization, be-
comes immoveable by deter-

mination of law, either ab-
solutely or for certain purposes.
—Tho law declares to be im-
moveable the capital of unre-
deemed constituted rents that
were created before the pro-
mulgation of this code, as also

all moneys produced by the
redemption during their minor-
ity of constituted rents belong-
ing to minors.—The same rule
applies to all sums accruing to

a minor from the sale of his

immoveables during his minor-
ity, which sums remain im-
moveable so long as the minor-
ity lasts.—The law declares to

bo immoveable all sums given
by ascendants to their children,

in contemplation of marriage,
to bo used in the purchase of
real estate or to remain as
private property to them only
or to them and to their children.

—C. P. 93, 94 ; 1 Lau. 241-246

;

1 Arg. 102 - ; 2 P. Poul. 63
— ; Poth. Choses, 646 ; Intr. n.

65; Mes. 510 ; 5 P. Fr. 75, 6

;

2 Marc. 364 ; 9 Demol. 248. [I.

447.]

CHAPTER SECOND.

OF MOVEABLES.

333. Property is moveable
by its nature or by determina-

tion oflaw.—Poth. Intr. 46, 46

;

Id. Com. 28, 29; Id. Choses
638 ; 1 Arg. 98 ; 9 Demol. n. 338
--; 2 Marc. n. 373, p. 364; C.

N. 527. [I. 447.]

384. All bodies which can
be moved from one place to

another, either by themselves,
as animals, or by extrinsic

force, as inanimate things, are

moveable by nature.—fif. L. 93,

Do verb. sig. ; Poth. Com.
n. 28-30, 34, 39 ; Id. Choses,

638 ; Id. Intr. n. 46 ; 3 Toul.

13, 14 ; 9 Demol. n. 394-5 ; C.

N. 528. [I. 449.]

385. Boats, scows, ships,

floating mills and floating

baths and generally r'l manu-
factories not built on piles and
not forming part of the realty,

are moveable.—Poth. Com. 29,

36; Id. Intr. 46; Id. Choses,

638; 1. Lam. t. 8, a. 13, 14;

0. Mar. 1. 2, t. 10, a. 1 ; C. N.
531. [1. 449.]
386. Materials arising from

tho demolition of a building,

or of a wall or other fence, and
those collected for the construe •

tion of a now one, are move-
able so long as they are not

used.—But things forming part

of a building, wall or fence,

and which are only temporari-
ly separated from it, do not

cease to be immoveable so

long as they are destined to

bo placed back again.—Poth.

Com. 39,62, 195; Id. Intr. 48;

Id. Choses, 642 ; 6 P. Fr. 88;

C. N. 532. [I. 449.]

387* Those immoveables
are moveable by determination
of law, of which the law for

certain purposes authorizes the

mobilization, so are all obliga-

tions and actions respecting
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moveable effects, including

dobts created or guaranteed

by the province or by corpora-

tions, also all shares or inter-

ests in financial, commercial
or manufacturing companies,
although, such companies, for

the purposes of tnoir busi-

ness, should own immoveables.
These immoveables are reput-

ed to bo moveable with regard
to each partner, only so long

as the company lasts.—1 Lau.
225 — ; Lam. t. 8, a. 1,2;
Poth. Com. 69

J
Id. Intr. 50,

02,56; Id. Choses, 044 -; C.

P. 89 ; C. N. 529. [I. 449.]

388* [Constituted rents and
all other perpetual or life

rents, are also moveable by
determination of law ; saving
those resulting from emphy-
teusis, which are immoveable.]
—9 Demol. 286-7 ; 2 Mar. 347

;

Poth. Intr. n. 55; C. N. 529.

[I. 449.]

389. No ground-rent, or

other rent, affecting real es-

tate, can be created for a term
exceeding ninety-nine years,

or the lives of three persons
consecutively.— These terms
having expired, the creditor of
any such rent may exact tJio

capital of it.—Such rents al-

though created for ninety-nine
years, or for the lives of three
persons, are, at all times, re-

deemable, at the option of the
debtor, in the same manner as

constituted rents to which they
are assimilated.—C. S. L. C. c.

50, s. 1, p. 484 -; C, N. 530. [I.

44y.]

390. It is nevertheless
competent for the parties to

stipulate, in the title creating
these rents, that they shall

only be redeemed at a certain

time agreed upon, which oan-
not exceed thirty years ; every
stipulation extending this term
being null with regard to tho
excess.—lb. s. 2 ; C. N. 530.

[I. 449.]

391* AH ground-rents, or
other rents, affecting real estate,

created heretofore, for a term
exceeding ninety-nine years or
the lives of three persons, aro
redeemable at the option of the
debtor or of the possessor of
the immoveable charged.—C.

N. 530. [I. 451.]

I 392* Rents created by em-
phyteutic lease aro not however
subject to such redemption, nor
those to which the creditor has
only a conditional or a limited

right.—lb. s. 3. [I. 451.]

3f '^ 4!Where tho sum for

w' ' 1 the redemption of rents,

other than life-rents, may take
place is neither fixed by law
nor validly agreed upon, the
rents are redeemed by the
repayment of the original price

in capital, or of the value in

money put by the parties upon
the things which formed the
consideration of the rents so

created. If such price or such
value do not appear, the re-

demption is effected by the
payment of a sum sulHcicnt to

produce a like rent for the

future, at the legal rate of
interest at tho time of tho
redemption.]—Special provi-

sions concerning the redemp-
tion of tho rents substituted

for seigniorial rights, are con-

tained in chapter forty-one of

the Consolidated Statutes for

Lower Canada.—C. N. 530.

[I. 451 J III. 375.]
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394. [Life-ronts and other
temporary rents, at tho termi-
nation of which no reimburse-
ment of the capital is to take
place, are not redeemable at

the option of either of the
parties alone.—In the twelfth
title of the third book, a mode
is provided for the redemption
of life-ronts, when it takes
place forcibly under judicial
proceedings.—Temporary rents,

other than life-ronts, and not
subject to reimbursement of
the capital, are estimated, in
like case, in the same manner
as life-rents.] [1.1.375.]
395* The word "move-

ables" employed alone in any
law or act, does not comprise
money, precious stones, debts
duo, books, medals, scientific,

artistic or mechanical instru-

ments, body-linen, horses, car-
riages, arms, grain, wines, hay
and other provisions, nor stock
in trade.—flF. De supel. leg. ; 1

Bour. 1. 1, c. 4, 8. 1, p. 140;
Poth. Test. 0. 7, a. 4, s. 2 ; Fen.
Poth. on a. 533 ; 5 P. Fr. 89 ; 7

Lo. E. C. 79
J C. N. 533. [I.

451.]

396. The word "furniture"
comprises only tho moveables
which are destined to furnish
and ornament apartments, such
as tapestry, beds, seats, mirrors,
clocks, tables, china and other
objects of a like kind.—It also

comprises pictures and statues,

but not collections of pictures
which are in galleries or par-
ticular rooms.—As regards
china, likewise, only that which
forms part of the decoration of
a room comes under the deno-
mination of furniture.—1 Bour.
I. 1, c. 4, s. 2, p. 140 ; Fen.

Poth. 131 ; 6 P. Fr. 92-3 j Poth.

Test. c. 7, a. 4, § 2, 9
J
Mori.

Biens, § 1, n. 15 ; 3 Toul. 18

;

C. N. 534. [I. 451.]

397' The expressions
" moveable property," and
"moveable things" comprise
generally whatever is reputed
moveable according to the rules

above established.—In tho sale

or tho gift of a " furnished

house" the word "furnished"
comprises no other moveables
than furniture.—Poth. Test. c.

7, a. 4, s. 2, 3, 4 ; 1 Bour. 1. 1,

c. 4, 8. 3 ; 5 P. Fr. 95 ; 3 Toul.

18 ; C. N. 535. [I. 451.]

398. The sale or gift of a

house with all that it contains,

does not comprise ready money,
nor debts duo or other rights

the titles to which happen to

be in the house. It ooniprisos

all other moveable effects.

—

Poth. Test. c. 7, a. 4, § 5; 5

Toul. 504 ; 5 P. Fr. 95, 96 j C.

N. 636. [I. 451.]

CHAPTER THIRD.

OF PROPERTY IN ITS RKLATIONS

WITH THOSE TO WHOM IT BE-

LONGS OB WHO POSSESS IT.

399. Property belongs ci-

ther to tho crown, or to munici-

palities or other corporations,

or to individuals.—That of tho

first kind is governed by pub-

lic or administrative law.—

That of the second is subject,

in certain respects as to its ad-

ministration, its acquisition

and its alienation, to certain

rules and formalities which uro

peculiar to it.—As to indivi-

duals, they have the free dis-

posal of the things belonging

to them, under the modifica*
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tions ostablishod by law.—Cod.

L. 21, Mand. ; Poth. Prop. n.

6, 7
J
3 Toul. 23 - ; 9 Demol.

330--} 3 Ency. 135, n. 116;
2 Marc. 380, n. 393; 5 P.

Fr. 96 --; 7 Lo. E. C. 86 ; C.

N. 537 ; Poth. Intr. n. 101 ; Id.

Pcra. pt. 1, t. 7, a. 1, p. 637.

[I. 453.]

400* Roads and public

ways maintained by tho state,

navigable and floatable rivorj

and streams and their banks,
tho soa-shore, lands reclaimed

from tho sea, ports, harbors
and roadsteads and generally

all those portions of territory

which do not constitute private

property, are considered as

being dependencies of tho

crown domai»'.—Boutil. S. R.
1. 1, t. 72, 73, 85 ; Loi. 1. 2, t. 2,

a. 5 ; Lobret, S. 1. 2, o. 15
;

Loy. Soign. c. 12, n. 120; Chit.

Pr. 142, 206, 207 ; 2 Bla. 261,

262, Jt. 6 ; 3 Toul. n. 30, 31, p.

24; 3 Ency. 136; C.N. 538; C.

S. L. C. c. 24. [I. 453.]

401. All estates which are

vacant or without an owner,
and those of persons who
dio without representatives or

whose succession is abandoned,
belong to tho crown.—C. P.

167; Cod. de bon. vac; lb. L.

2, Do pet. bon. ; 3 Toul. 25 ; 5
P. Fr. 109 ; 7 Lo. 99 ; D. 117,
n. («) ; C. N. 539. [I. 453.]

402. The gates, walls,

ditches and ramparts of mili-

tary places and of fortresses

also belong to tho crown.—lb.

;

C. N. 540. [I. 453.]

403' Tho same rule applies

to the lands, fortification^'s and
ramparts of places which are

no longer used for military

purposes ; they belong to tho
crown, if they have not been
validly alienated.—Ed. Dec.
1681 ; 3 Toul. p. 25, 28, 348 ^ 2
Marc. 382 ; 3 Ency. 136 ; 7 Lo.

96,97; 6P. Fr. 110,11; C.N.
541. [I. 453.]

404* The property of muni-
cipalities and other corpora-
tions is that to which or to tho
uso of which these bodies have
an acquired right.—IF. L. 6, Do
div. rer. ; 3 Toul. n. 44, 45, 47-

62; C. N. 542; 3 Ency. 137; 5

P. Fa-. 111. [I. 453.]

405. A person may have
on property either a right of
ownership, or a simple right of
enjoyment, or a servitude to

exercise.—3 Toul. 245 ; 2 Marc.
384 ; 3 Ency. 138 ; C. N. 643.

[I. 453.]

TITLE SECOND.
OF OWNER'SHIP.

406. Ownership is the right
of enjoying and of disposing of
things in the most absolute
manner, provided that no use

be made of them which is pro-
hibited by law or by regula-
tions.—Cod. L. 21, Mand ; Poth.
Prop. n. 4, 13, 14 ; Id. B. R. n.
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42,112; Intr. n. 100, 101. C.

N. 644; 6 P.Fr. 180; 2 Marc.
395. [I. 465.]

407« No one can be com-
pelled to give up his property,
except for public utility and
in consideration of a just

indemnity previously paid.

—

Poth. Vonto, n. 610-614; Id.

Prop. 274; 6 P. Fr. 183 ; C.N.
645. [1. 455.]

408. Ownership in a thing
whether moveable or immove-
able gives the right to all it

produce!:, and to all that is

joined to it as an accessory

whether naturally or artificial-

ly. This right is called the
right of accession.—fiF. L. 6, Do
adq. rer. dom, L. 6, De rei.

vind.; Poth. Prop. 6, 150, 151,

260; Id. Intr. 100 ; C. N.
646. [1. 455.]

CHAPTER FIRST.

OP THE RIGHT OP ACCESSION
OVER WHAT IS PRODUCED BY
A THIXG.

409* The natural and in-

dustrial fruits of the earth,

civil fruits, and the increase
of animals belong to the pro-
prietor by right of accession.

—

IF. L. 6, L 9, Do adq. rer. dom.;
L. 5, Do rei. vind.; Poth. Prop.
151-154; 5 P. Fr. 101, 184; 3

Toul. 71; C. N. 547. [I. 455.]

410. The fruits produced
by a thing, only belong to the
proprietor subject to the obli-

gation of restoring the cost of

the ploughing, tilling and sow-
ing done by third persons.—fF.

L. 9, de adq. rer. dom. ; L. 5,

do rei vind. ; Poth. Prop. 151

;

5 P. Fr. 185; C. N. 548. [I.

455.]

411. A more possessor only

acquires the fruits in the case

of his possession being in good
faith ; otherwise he is obliged

to give the produce as well as

the thing itself to the pro-

prietor who claims it.—A pos-

sessor in good faith is not

bound to set off the fruits

against improvements for which
ho has a right to be reim-

bursed.—ff. L. 25, do usu. et

fruc. ; Cod. L. 12, de rei vind.;

Poth. Pes. 82, 83; Id. Pros.

78; Id. Prop. 155, 281, .j;!2-

336, 341 - ; Id. Intr. 107
;

Id. Vente, 326 ; C. N. 549. [I.

455 ; III. 375.]

412. A possessor is in good

faith when he possesses in

virtue of a title the defects of

which as well as the happen-
ing of the resolutory cause

which puts an end to it are

unknown to him. Such good

faith ceases only from the

moment that these defects or

the resolutory cause are made
known to him by proceedings

at law.—ff. L. 109, do verb,

sig. ; Ser. Inst. 88; 2 Arg.

501 ; Poth. Pos. n. 82, p. .WU,

Prop. 1. c. n. 335, 341, 342 ; 1

Fur. 328; 2 Marc. n. 550 --;

9 Domol. 586-; 3 Toul. 49;

2 Mai. 28 " ; 1 Dem. n. 553

;

1 Dur. n. 584 ; D. 1 20. n. (a)

;

3 Ency. Bonne foi, 236 ; C. N.

550. [L455; III. 375.]

CHAPTER SECOND.

OF THE RIGHT OF ACCKSSIOK

OVER WHAT BECOMES UXITKD

AND INCORPORATED WITH A

THING.

413. Whatever becomes

united to or incorporated with



OWNERSHIP. 6a

a tiling belongs to tho pro-

prietor, according to the rules

hereinafter established.—Inst.

1. 2, t. 1, § 29; fif. L. 23, §,

fcnul. Do rei vind. ; Poth. Prop.

56 : 3 Toul. 73 ; 9 Demol. n.

640 -- J C.N. 651. [1.457.]

SECTION I.

Of the right of accession in

relation to immoveable
projjerty.

414* Ownership of tho soil

carries with it ownership of

what is abovo and what is

below it.—The proprietor may
make upon the soil any planta-

tions or buildings he thinks

proper, saving the exceptions
established in the title Of Real
Servitudes.—Ho may make be-
low it any buildings or excava-
tions he thinks proper, and
draw from such excavations
any products they may yield,

saving tho modifications result-

ing from the laws and regu-
lations relating to mines, and
the laws and regulations of
police.—ff. L. 24, de scrv. praed.
urb.; L. 21, § 2, quod vi aut
clam ; Cod. L. 8, L. 9, de serv.
ot aq. ; C. P. 187 ; Poth. Com.
32; Lam. p. 2, t. 20, a. 13;
Merl. Cave, Voisinage, § 6 ; 4
Dur. n. 370 ; 2 Mai. 31, 2 ; C.
N. 552. [I. 457.]
415. AH buildings, planta-

tions and works on any land
or underground, arc presumed
to have been mado by the
proprietor at his own cost, and
to belong to him, unless the
contrary is proved ; without
prejudice to any right of pro-
perty, either in a cellar under
the building of another or in

7

any other part of such building,

which a third party may have
acquired or may acquire by
proscription.

—

S. Arg. ex. L. 7,

§ 10, Do adq. ror. dom. ; Poth.

Prop. 177 ; 1 Dclv. 181, n. 4 ; 4
Dur. n. 372; 2 Marc. 406, 7j
C. N. 653. [I. 457.]

416. The proprietor of the

soil who has constructed build-

ings or works with materials
which do not belong to him,
must pay the value thereof;

he may also be condemned to

pay damages, if there be any,

but tho proprietor of tho mate-
rials has no right to take them
away.—flf. L. 23, § 7, Do rei

vind. ; lb. L. 1, L. 2, do tig.

juno. ; Poth. Prop. 170-172,

178 ; 2 Mai. 32 ; 5 P. Fr. 202, 3

;

3 Toul. 82 ; 2 Marc. n. 424 ; 9

Demol. 606 ; 1 Dem. n. 668 --
j

C. N. 554. [I. 467.]

417. When improvements
have been made by a possessor

with his own materials, the
right of the proprietor to such
improvements depends on their

nature and the good or bad
faith of such possessor.—If

they were necessary, the pro-

prietor of tho land cannot have
thorn taken away ; ho must, in

all cases, pay what they cost,

oven when they no longer exist

;

saving, in the case of bad faith,

tho compensation of rents,

issues and profits.—If they
were not necessary, and were
made by a possessor in good
faith, tho proprietor is obliged

to keep ihem, if they still exist,

and to pay either the amount
they cost or that' to the extent

of which the valuo of tho land
has been augmented.—If, on
the contrary, the possessor were
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in bad faith, tho proprietor has
tho option either of keeping
them, upon paying what they
cost or their actual value, or

of permitting such possessor,

if the latter ean do so with
advantage to himself and with-

out deteriorating the land, to

remove them at his own ex-

pense ; otherwise, in eaeh ease,

tho improvements belong to the

owner, without indemniQoation;
the owner may, in every ease,

compel the possessor in bad
faith to remove them.—Author,
under a. 419. [I. 457.]

418. In the case of the third
paragraph of the preceding
article, if the improvements
made by tho possessor be so

extensive and costly that the
owner of tlie land cannot pay
for them, ho may, according to

tho circumstances and to the
discretion of the court, compel
tho possessor to keep tho pro-
perty, and to pay tho estimated
value of it.—Author, under a.

419. [1. 467.]

419> In case the party in
possession is forced to give up
the immoveable upon which ho
has made improvements for

which ho is entitled to be re-

imbursed, he has a right to

retain the property until such
roirabursment is made, with-
out prejudice to his personal
recourse to obtain repayment;
saving the case of surrender in

any hypothecary action, which
is specially provided for in the
title Of Privilegea and Hy-
potheea.—1 Merl.Am^liorations,
367 ; Lac. Impenses, 342 —

;

Poth. Prop. 170-2, 346, 7; 6 P.
Fr. 204

J
2 Mai. 34 - ; 3 Toul.

83 ; Lah. 54 : Fen. Poth. 138, 9;

Lawrence & Stuart, 0, L. C. R,

204; 0. 1607, t. 27, a. 9; 2

Mare, on a. 655; C. N. 655.

[1.457; III. 377.]

420* Deposits of earth and

augmentations which are gra-

dually and imperceptibly form*

ed on land contiguous to a

stream or river are called al-

luvion.—Whether the stream

or river is or is not navigable

or floatable, the alluvion which

is produced becomes the pro-

perty of the owner of the

adjacent land, subject in tho

former case, to the obligation

of leaving a foot-road or tow

path.—2 Mai. 36, 6; 0. E. F.

1669, t. 28, a. 7 ; 2 E. & 0.

24; 7 Lo. E.G. 166 -; C.N.

566; Inst. 1. 2,t. 1, §20; May.

1. 10, c. 3; Dup. 1. 2, q. 3;

Dum. § 1, gl. 6, n. 116; Bac.

D. J. c. 30, n. 8; .^Eous. 56,7;

Lao. Alluvion, 34. [^I. 459.]

421. As to ground left

dry by running water which

insensibly withdraws from

one of its banks by bearing in

upon the other, tho proprietor

of tho uncovered bank gains

such ground, and tho proprietor

of the opposite bank cannot re-

claim tho land he has lost.—

This right does not exist as

regards land reclaimed from

the sea, which forms part of the

public domain.—IT. L.7, § 1, Do

adq. rer. ; 0. 1681, 1. 4, t. 7;

Lebret, 1. 2, c. 14 ; Poth. Prop.

n. 169 ; 5 P. Fr. 211 ; 2 Mai.

37; 3 Toul. 105; 2 Bla. 262;

Com. D. Prerog. D. 61; Chit.

Pr. 207, 8; 2 Bous. 58; 2

Marc. 417; C.N. 567. [L459.]

422. Alluvion does not take

place on the borders of lakes

and ponds which are private
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1 aro gra-
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2 E. &0.
5 - 5 C. N.
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ator which
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proprietor
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1. 4, t. 7;

Poth. Prop'

111 ; 2 Ma'-

[2 Bla. 262;

61 ; Chit.

jus. 68; 2

.7. [1.459.]

ioes not take

jrs of lakes

are private

property } neither the pro-

prietor of tho lako nor tho

proprietor of the adjacent land
gains or loses in consequence
of tho waters happening to rise

or fall above or below their

ordinary lovel.—ff. L. 7, § 6, L.

12. Do adq. ror. ; 2 Bous. 59

;

5 P. Fr. 213; 4 Proud. D. P.

677 " ; Lac. Alluvion, n. 3, p.

34 : C. N. 558. [I. 459.]

423> If a river or stream,
whether navigable or not, carry
away by a sudden force a con-
sidorablo and distinguishable

Eart of an adjacent field and
oar it towards a lower or

opposite bank, the proprietor

of the part carried away may
reclaim it

;
[but he is obliged,

on pain of forfeiting his right,

to do BO within a year, to be
reckoned from the possession
taken of it by tho proprietor of
the land to which it nas been
united.]—ff. L. 7, § 2, Do adq.
rcr.; A. D. Alluvion, n. 4, p.
94 ; Lao. Alluvion, n. 2, p. 34

;

Poth. Prop. n. 168, 165 ; 1 N.
D. Alluvion, n. 2, p. 465-7 ; C.
N. 659. [I. 459.]
424:. Islands, islets and

deposits of earth formed in the
beds of navigable or floatable
rivers and streams belong to
the crown, if there be no title

to the contrary.—Poth. Prop,
n. 160-163; Loi. I. C. 1. 2, t.

2, a. 12 ; Bac. D. J. o. 30, n. 2,.

5, 6; Bout. Inst. 1. 2, t. 1, §
22 1 C. N. 560. [I. 459.]
425. Islands and deposits

of earth, which are formed in
rivers which are not navigable
or floatable belong to the pro-
prietors of the banks on the
side where the island is formed.
If the island be not formed on

one sido only, it belongs to tho
proprietors of tho banks on both
sides, divided by a lino sup-
posed to bo drawn in the mid-
dle of tho river.— ff. L. 29 Do
adq. ror. ; Inst. § 22 do adq.
ror. ; Poth. Prop. n. 164

;

Lao. Islo, Islot, n. 1, p. 373;
C.N. 661. [1.461.]
426. If a rivor or stream,

by forming a now branch, cut
and surround tho Hold of a pro-
prietor contiguous to it, and
thereby form an island, tho
proprietor retains tho property
of his field, although tho island
bo formed in a navigable or
floatable river or stream.—ff.

L. 7, § 4, Do adq. ror. ; Inst.

§ 22 ; De div. rer. ; Poth. Prop,
n. 162 ; A. D. Alluvion, n. 4

;

2 Marc. 421 ; 5 P. Fr. 137-8

;

C. N. 662. [I. 461.]

427. Ifa.navigablo or float-

able river or stream abandon
its course to take a new one,
the former bed belongs to the
crown. If the rivor bo not
navigable or floatable, tho pro-
prietors of tho land newly oc-

cupied take as an indemnity
the ancient bod, each in pro-
portion to the land which has
been taken from him.—Poth.
Prop. n. 161-4; 2 Hen. 1. 3, q.

30 ; Ser. Inst. 1. 2, t. 1, § 23
;

2 Bous. 65 ; C. N. 563. [1. 4C1.]

428. Pigeons, rabbits and
fish which go into another
dove-cot, warren or pond, be-
come the property of him to

whom such pond, warren or

dove-cot belongs, provided
they have not been attracted

there by fraud or artifice.

—

ff. L. 3, § 2 De adq. rer. ; Poth.

Prop. 166-8, 278-9 j Inst. 1. 2,

1. 1, § 14-16 ; Lap. let. Q. n. 29

;
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2 Bous. 66 } 2 Mnl. 43 ; Mori. I Prop. n. 173, 4 ; 2 Marc. 420, 7;

Colomblor; 10 Doraol. 160; 6 3 Toul. 74; 6 V. Fr. 218;Colombior ; 10 Doraol. 160; 5

P. Fr. 216-7 ; 7 Lo. E. C. 180,

190; C.N. 664. [1.461.]

8KCTI0N II.

Of the right of accession in

relation to viovcahla

property.

429> Tho right of acoossion,

when it has for its object two
movoablo thingfl, bolonging to

two difforont owners, ia entire-

ly Bubordinato to the principles

ofnatural equity.—Tho follow-

ing rules which aro obligatory

in tho cases where they apply,

Borvo as examples in tho cases

not provided lor, according to

oiroumstancos.—Inst. 1. 2, t. 1,

S 27 ; 2 Bous. 67 on a. 566; 6

P. Fr. 128 ", 217; 2 Marc.
425-6 ; 3 Toul. 73 ; 2 Mai. 43-4

;

0. N. 565. [I. 461.]

430> Whon two things be-
longing to difforont owners
have been united so as to form
a whole, although they aro

separablo and one can subsist

without tho other, tho whole
belongs to tho owner of the

thing which forms tho prin-

cipal part, subject to tho

obligation of paying tho value
of the other thing, to him to

whom it belonged.—ff. L. 26, §

1. Do adq. rer. ; Poth. Prop. n.

169, 170, 179, 180 ; Ency. Ac-
cession, 104 ; 4 Dur. n. 435 ; 7

Lo. 193; 3 Toul. 74; C. N.
606. [I. 461.]

431. That part is reputed
to be the principal ono to which
the other has been united only
for tho use, ornament or com-
pletion of the former.—fF. L.

26, § 1, Do adq. rer. ; Poth.

Ency. AcccHsion, 103 --
; \

Dur. n. 430 --; C. N. DOT.

[1.463.]
4:32< However, when tho

thing united is much moro

valuable than the principal

thing, and has boon employed

without tho knowledge of its

owner, he may require that

tho thing so united bo sepa-

rated in order to bo returncJ

to him, although the thing to

which it has been joined may

thereby suffer some injury.— ff.

L. 9, § 2, Do adq. rev. ; Inst.

1. 2, §1,25; Do div. rer. ; Poth.

Prop. n. 177 ife 179 ; Ency.

Accession, 104, 5 ; 4 Dur. n.

439; 5 P. Fr. 218, 9; C. K.

508. [1. 403.]

433. If of two things united

so as to form a whole, one can-

not bo considered as tho ac-

cessory of the other, the more

valuable, or, if tho v.alucs be

nearly equal, the more con-

siderable in bulk, is deemed

to bo the principal.—I'otli.

Prop. n. 174; flF. L. 27, § 2.

Do adq. rer. ; 3 Toul. 75;

5 P. Fr. 219; 4Dur. n. 440;1

Ency. p. 104; 1 Dom. n. 573;

C. N. 669. [I. 463.]

434. If an artisan or any

other person have made use of

any material which did not be-

long to him to form a thing of

a new description, whether tho

material can resume its pre-

vious form or not, he who was

tho owner of it has a right to

demand tho thing so formed,

on paying tho price of the

workmanship.—flF. L. 7, § 7 ;
L-

26, § 1, 3. Do adq. rer. ; Poth-

Prop. n. 186-8, 191; 3 Toul.
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7fl; 5 P. Fr. 219, 220; C. N.

670. [l.4(\:\.]

435. llhowovor tlio work-
man!*l)ip ho ho iinportiint that

it greatly exceeds the vuluo of

tlio luaterinl oiiiploycd, it '\h

then conHidorcd an the prin-

c'i|iitl piirt, nnd the worKiniin

hiiH a ri;{ht to retain the thin^jf,

on j)iiying tho price of the

material to tho proprietor.

—

ff. L, 0, § 1, 2, Do adq. ror.

;

I'oth. Prop. n. 17;i; 1 Ency.
I.. 101, 5 ; 5 P. Fr. 220, I ; C.

X.571. [T. 403.]

436. When a porHon has
mudo uflo of inatcrialii which
in part belonged to him and in

part did not, to make a thing of

a diiTcront kind, without either

of tho two inatcrialH being
entirely destroyed, but in such
ft way that they cannot bo
."op.arntod without inconveni-
ence, tho thing is common to tho
two proprietors, in proportion,

as respects tho one, to the
material belonging to him,
and as respects tho other, to

tho material belonging to him
and to tho price of tho work-
manship.—ff. L. 7, § 8, 9, L.

12, § 1, Do adq. rer. ; Poth.
Prop. n. 187; 3 Toul. 77 ; 5

P. iV. 157, n. 31 --&p. 221;
C.N. 572. [1.403.]
437. When a thing has

been formed by tho admixture
of several materials belonging
to dllFerent proprietors, but of
which neither can bo looked
upon as tho principal matter,
it" tho materials can bo Bopa-
ratcd, tlio owner, without whoso
Ivnowledgo tho materials have
been mixed, may demand their
division—If tho materials can-
not bo separated without incon-

vonionco, tho parties aoqulro
tlio ownership of tho thing in

oinmon, in proportion to tho
({uantity, quality and valuo
of tho materials belonging to

oach.—if. L. 12, 9 1, Do adq.
rer. ; L. 5, Do rei vend. ; Poth.
Prop. n. 175, 190, 191 ; 3 Toul.
7H; 5 P. Fr. 157, 222; C.N.
573. [I. 403.]

438. If tho material be-
longing to ono of tho proprie-

tors bo much superior in quan-
tity and price, in that case tho
proprietor of tho material of
superior valuo may claim tho
thing produced by tho admix-
ture, on paying to tho other
tho valuo of his material—flF.

Arg. ox logo 27, Do adq. rcr.

,

Poth. Prop. n. 192; 3 Toul. 78;
C. N. 674. [I. 405.]

439. When tho thing re-

mains in common among tho
proprietors of tho materials
from which it is made, it must
bo disposed of by licitation for

tho common benefit, if any ono
of them demand it.—ff. L. 5, do
rei vend. ; Inst. 1. 1, t. 2, § 28, Do
rer. div; Poth. Prop. n. 192; 2
Bous. 75 ; 6 P. Fr. 156 - ; 2
Marc. 432; C. N. 675. [I.

405.]

440. In all cases where a
proprietor whose material has
been employed without his

consent, to make a thing of a
di fferent description, may claim
the proprietorship ofsuch thing,

ho has tho choice of demanding
tho restitution of his material
in tho samo kind, quantity,
weight, measure and quality,

or its value.—Poth. Prop. n.

191, 2; 5 P. Fr. 223; 2 Bous.
70 ; 2 Marc. 432, n. 453 ; C. N.
576. [I. 465.]
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441a Whoever is bound to

give back a mov«able object
upon which he has made im-
provements or additions for

which he is entitled to be re-

imbursed, may retain such ob-
ject until he has been so reim-
bursed, without prejudice to

his personal remedy.—[III.

377.]

44:2. Persons who have
employed materials belonging
to others and without their

consent, may bo condemned to

pay damages if any there be.

—C. N. 577. [I. 465.]

TITLE THIRD.
OF USUFRUCT, USE AND HABITATION.

CHAPTER FIRST.

OF USUFRUCT.

443. Usufruct is the right
of enjoying things of which
another has the ownership, as
the proprietor himself, but sub-
ject to the obligation of preserv-
ing the substance thereof—ff. L.
1, 2, 4, De usuf. et q. ; L. 28,
De verb. sig. ; Inst. 1. 2 t. 4,

inpr.; Poth. Dou. n. 194, 209,
215-218, 220 ; Id. Vente, n.

548; 2 Bous. 77: 2 Marc. 444
" ; 2 Mai. 50 ; 7 Lo. 218 -

j

C. N. 578. [I. 465.]

444. Usufruct may be
established by law, or by the
will of man.—flF. L. 6, § 1,

De usuf. etc. ; Poth. Vento, n.

648; Guy. Usufruit, 393; C.
P. 230, 314, 249, 265, 262; 2
Bous. 78 ; 5 P. Fr. 231 -- ; 2
Marc. 447 ; 2 Mai. 60, 1 ; C. N.
579. [I. 465.]

445. Usufruct may be
established purely or condi-
tionally, and may commence
at once or from a certain day.
—ff. L. 4, De usuf. etc. ; Lac.
Usufruit, n. 8, p. 817 ; 5 P. Fr.

241; 2 Marc. 449; C. N. 580.

[I. 465.]

446. Itmay be established

upon property of all kinds,

moveable or immoveable.—ff.

L. 3, § 1, 7, De usuf. etc. ; Lac.

Usufruit, 817, n. 4; 2 Marc.
449 - J 0. N. 681. [I. 465.]

SECTION I.

Of the rights of the usufruc-

tuary.

447. The usufructuary has

the right to enjoy every kind

of fruits, whether natural, in-

dustrial or civil, which the

thing subject to the usufruct

can produce.—ff. L. 1, 7, 9, 15,

59, 68, De usuf. etc. ; Poth.

Dou. n. 194, 199, 200 ; Poth.

Prop, n, 153 ; 3 Toul. 261 ; 5

P. Fr. 242 ; C. N. 682. [1. 467.]

448. Natural fruits are

those which are the spontaneous
produce of the soil. The pro-

duce and the increase of ani-

mals are also natural fruits.—

The industrial fruits of the soil

are those obtained by the cul-

tivation or working thereof.—
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ff. L. 7<r, Do verb. sig. ; L. 36,

§ 5, Do her. pet. ; Poth. Dou.

n. 198, 199, Com. n. 115; 3

Toul. 262
J
6 P. Fr. 161, 245

j

C. N. 683. [I. 467.]

449a Civil fruits are the

rent of houses, interest of suras

due and arrears of rents. The
rent due for the lease of farms

is also included in the class of

civil fruits.—flf. L. 121, De
verb. sig. ; L. 36, De u. et fruc,

L.62, Do rei vend. ; Poth. Dou.
n. 203, 204, Com. n. 205, 221

;

5 P. Fr. 161, 245 -; 2 Henn.
366; 3 Toul. 263; C. N. 684.

[I. 467.]

450i Natural and indus-
trial fruits attached by bran-
ches or roots, at the moment
when the usufruct is open,
belong to the usufructuary.

—

Those in the same condition

at the moment vrhen the usu-
fruct ceases, belong to the
proprietor, without recompense
on cither side for ploughing or

sowing, but also without pre-
judice to the portion of the
fruits which may be acquired
by a farmer on shares, if there
be one at the commencement
or at the termination of the
usufruct.—ff. L. 27, L. 58, L.
59,Deusuf. etc.; L. 13, Quib.
mod. usuf. et us. ; L. 32, L.42,
Dou. etusuf. ; C. P. 231 ; Poth.
Dou. n. 160, 194, 199, 202,273,
275; Id. Com. n. 2f06-7-9, 212-3;
Id. CO. 1. 10 ; Id. Mand. n. 192

;

3 Toul. 264; 5 P. Fr. 248-;
N. D. Fruits, § 3, n. 3 ; 3 P.
Poul. 290, 1 ; C. N. 585. [I.

467.]

45L Civil fruits are con-
sidered to be acquired day by
day, and belong to the usu-
fructuary in proportion to the

duration of his usufruct.—This
rule applies t« rent from the
lease of farms, as it does to the
rent of houses and to other civil

fruits.—fir. L. 7, De sol. matrim.;
L. 26, De usuf. et q. ; Poth.
Dou. n. 160 & 205; Id. Com.
n. 220, 1 ; C. N. 586 [1. 467.]

452. If the usufruct com-
prise things which cannot bo
used without being consumed,
such as money, grain, liquors,

the usufructuary has the right

to use them, but subject to the
obligation ofpaying back others

of like quantity, quality and
value, or their equivalent in

money, at the end of the usu-
fruct.—ff. L. 7, De usuf. ear.

rer. ; Lac. Usufruit, n. 4, p.

817 ; Poth. Don. M. n. 215 ; 2
Mai. 55, 63 ; 2 Henn. 251 -

;

6 P. Fr. 261 ; 3 Toul. 259 j

Merl. Usufruit, § 4, n. 8; C.

N. 587. [I. 467.]

453. The usufruct of a life-

rent gives also to the usufruc-
tuary, during the period of his

usufruct, the right to retain the

whole of the payments that ho
has received as payable in ad-
vance, without being obliged
to make any restitution.—Poth.
Dou. n. 25 ; Id. Don M. n. 219

;

Id. Com. n. 232 ; 2 Mai. 55 ; 5
P. Fr. 245; Lac. Usufruit, n.

4, p. 817 ; 2 Henn. 248, 9 ; C. N.
588. [1.467.]
454. If the usufruct com-

prise things which, without
being at once consumed, de-
teriorate gradually by use, as
linen or furniture, the usufruc-
tuary has the right to use them
for the purpose for which they
are destined, and, at the end of

tho usufruct, he is only obliged
to restore them in the condition
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in which they may bo, and not

deteriorated by his fraud or

fault.—flf. L. 15, § 1, 2, 3, 4, De
usuf. etc. ; L. 9, § 3, Ueuf.
quem. ; Poth. Dou. n. 194, 209,

215-218, 220 ; Id. Vento, n. 549

;

2 Mai. 66 ; Merl. Usufruit, § 2,

n. 3, § 4 ; 6 P. Fr. 252 ; 3 Toul.

248, 324; 1 Proud. Usufruit, n.

67 ; 2 Id. n. 887, 1056, 1081,

1111 J 3 Id. n. 1726; 4 Id. n.

2234 ; 5 Id. n. 2579, 2661 ; 2

Bous. 84, 5 ; Dom. 1. 1, Usu-
fruit, t. 11, § 3 ; C. N. 689.

[I. 469.]

455. The usufructuary can-
not fell trees which grow on the

land subject' to the usufruct.

Whatever he may require for

his own use must bo taken from
those which have fallen acci-

dentally.—If however among
the latter there be not a suffi-

cient quantity of a suitable

kind for the repairs to which
he is obliged, and for the keep-
ing in repair and the working
of the estate, he has a right to

fell whatever may be required
for these purposes, conformably
to the usage of the place, or to

the custom of proprietors ; he
may even fell trees for fuel, if

there be any of the kind gene-
rally used in the locality for

that purpose.—fF. L. 12, De
usuf. et q. ; Lac. Usufruit, n. 7,

p. 819, 823 ; Poth. Dou. n. 197

;

6 P. Fr. 259; 3 Proud. Usu-
fruit, 66, n. 1194; N. D. Bali-

veaux, §4; 3 Toul. 271, n. (1.)

C. N. 690, 691, 692, 693. [I.

469.]

456. Any fruit trees which
die, even those which are up-
rooted or broken by accident,

belong to the usufructuary, but
he is obliged to replace them

by others, unless the larger

proportion has been thus de-

stroyed, in which case he is

not obliged to replace them.

—

flf. L. 12, Du usuf. ct q. ; Poth.

Dou. n. 210, 211; 3 Toul. 271;

3 Proud. 1175, 1199; 6 P. Fr.

262 ; C. N. 594. [I. 469.]

457i The usufructuary may
enjoy his right by himself, or

lease it, and may even sell it

or dispose of it gratuitously.—

If he lease it, the lease expires

with his usufruct; neverthe-

less the farmer or the tenant

has a right and may be com-
pelled to continue his enjoy-

ment during the rest of the

year which had begun before

the usufruct expired; subject

to the payment of the rent to

the proprietor. — fiF. L. 12, L.

67, Do usuf. et q. ; L. 9, Loc.

cond. ; Poth. Dou. n. 195, 220,

270, Vente, n. 649 ; Id. Louago,
n. 43 ; Lao. Usufruit, n. 16, p.

826 ; Loy. D^guerpisscment, 1,

6, c. 1, n. 6; 3 Toul. n. 413, p.

273; 3 Proud. Usufruit, n. 1212,

1216; 10 Demol. n.349, p.309;
C. N. 695. [I. 469.]

458. The usufructuary en-

joys any augmentation caused

by alluvion to the land of which

he has the usufruct.—But his

right does not extend to islands

formed during the usufruct near

the land which is subject to it

and to which such islands bo-

long.—flf. L. 9, § 4, Do usuf.

etc. ; Poth. Dou. n. 08 ; 2 Mai.

60; 5 P. Fr. 263, 4; 2Bous.8'J;

C. N. 696. [I. 469.]

459. He enjoys all rights

of servitude, of passage, and

generally all the rights of tho

proprietor in the same manner
as the proprietor himself.—ff.
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1. 12. Com. pracd. ; L. 20. § 1,

Si scrv. vind. ; L. 25, Do sorv.

praed. rust. ; Poth. Don. n.

195, 209, 210; 2 Mai. 60; 2

Boua. 89; 5 P. Fr. 264,5; 3

Toul. 262, 273 ; Mori. Usufruit,

§ 4, n. 11; C. N. 597. [I.

471.]

460. Minos and quarries

aro not comprised in the usu-

fruct of land.—The usufruc-

tuary may nevertheless take

therefrom all the materials

necessary for the repair and
maintenance of the estate sub-

ject to his right. If however
these quarries, before tho open-

ing of the usufruct, have been
worked as a source of revenue

by tho proprietor, tho usufruc-

tuary may continue such work-
ing in the way in which it has
been begun.—Poth. Dou. n.

195, Com. n. 97, 204 ; Id. C. 0. t.

10, n. 100 ; 10 Demol. n. 433
;

Id. n. 430, p. 376 ; Pro. Code
N. 1. 2, t. 3, a. 23, p. 146 ; Merl.

Usufruit, § 4, n. 3 ; 2 Mai. on

a. 598, i. f. p. 62 ; C. N. 698.

[I. 471.]

4:01. The usufructuary has
no right over treasure found,

during the usufruct, on tho

land which is subject to it.—flF.

L. 7, § 12, sol. matr. ; Ser.

Inst. 91 ; 1 Desp. n. 9, p. 558

;

Poth. Dou. n. 196; 5 P. Fr.

260,7 ; C. N. 598. [I. 471.]

462. The proprietor can-
not, by any act of his whatever,
injure tho rights of the usufruc-
tuary.—On his side, the usu-
fructuary cannot, at tho cessa-
tion of tho usufruct, claim in-

demnity for any improvements
ho has made, even when tho
value of the thing is augment-
ed thereby.—>He may however

7*

take away tho mirrors, pic-

tures and other ornaments
which he has placed there, but
subject to the obligation of re-

storing tho property to its for-

mer condition.—ff. L. 15, § 6,

7 ; L. 16, Do usuf. etc ; ff. L.

12, Do u. et usuf. ; Poth. Dou.
n. 241-3, 271, 277-9 ; Id. Prop,

n. 12 ; Fen. Poth. on a. 524, p.

126 ; 2 Mai. 63 ; 2 Sous. 91,2 ;

3 Toul. 12, 284, 285,292-, 306 j

5 P. Fr.267 -, n. 37, 38 ; Proud,

n. 1108, 1124, 1426, 1463; C.

N. 599. [I. 471.]

SECTION II.

Of the obligations of the

usufructuary.

463. The usufructuary
takes tho things in the condi-

tion in which they are ; but he
can only enter into the enjoy-
ment of them after having
caused an inventory of the
moveable property and a state-

ment of the immoveables sub-
ject to his right to be drawn
up, in the presence of or after

due notice given to the proprie-
tor, unless ho is dispensed from
doing so by tho act constitut-

ing tho usufruct.—ff. L. 65, § 1,

De usuf. ; L. 12, Do u. et
usuf. ; L. 1, i. p. & § 4, usuf.

X:qucm. cav. ; Cod. L. 4, § 1, Do
usuf. et hab.; Ser. Inst. 148,

310; Poth. Dou. n. 221-8,
Don. M. n. 44, 212, 215, 240

;

Guy. Usufruit, 393 ; Merl.
Usufruit, § 2, n. 2 ; 2 Mai. 65,

6, 279; 1 Arg. 202; 6 P. Fr.
271-3; 10 Domol. 473,4; 3
Toul. n. 419, 420 ; C. N. 600.
[I. 471.]

4:64:. Ho gives security to
i enjoy the usufruct as a prudent
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administrator, unless the act
creating it exempts him from
eo doing ; nevertheless the
vendor or donor who has re-

served the usufruct is not ob-
liged to give security.—ff. L. 2,

L. 7, L. 9, § 1, Usuf. quom.

;

Cod. L. 1, De usuf. ot hab.
;

Poth. Dou. n. 211, 221 ; C. P.
285 ; Lac. Usufruit, 818 --

, n.

1 -
J
Guy. Usufruit, 393, 4 ; 1

Arg. 204; 3 Toul. 279, 280;
Fen. Poth. on a. 601, p. 154; 5

P. Fr. 275- J n. 41-; 10
Domol. n. 480 - ; C. N. 601.

[I. 471.]

455. If the usufructuary
cdnnot give security, the im-
moveables are leased, farmed
or sequestrated. — Sums of
money comprised in tho usu-
fruct are invested; provisions,

and other moveable things
which are consumable by use,
are sold, and the price pro-
duced is likewise invested.

—

The interest of such sums of
money, and the rent from leases

belong in these cases to the
usufructuary.—ff. L. 5, § 1, Ut
leg. seu. fid. ; Oar. on a. 285,
C. P.; Poth. Dou. n. 227; 2
Marc. 483 — ; Lac. Usufruit,
n. 1, p. 819 ; Guyp. Q. 250 ; 5

P. Fr. 281, 2 ; Ric. Don mut.
n. 285 ; 10 Demol. n. 493 ^- ; 2
Proud. Usufruit, n. 840 -- ; C.
N. 602. [I. 473.]

466. In default of security

the proprietor may require that
moveable property liable to be
deteriorated by use, be sold in

order that the price may be in-

vested and received as in the

fireceding artiele.—Neverthe-
ess the usufructuary may de-
mand and the courtmay grant,

according to circumstances,

that a portion of the niovoablcs

necessary for his uso may bo

left to him on the simple

security of his oath, and sub-

ject to tho obligation of pro-

ducing them at tho expiration

oftho usufruct.—ff. L. 5, § 1, Ut
leg. seu fid. ; Inst. De satisd. §

2 ; 1 Salv. 142 ; Poth. Dou. n.

227; Ser. Inst. 105, 6; Cit.

under a. 465 ; C. N. 603. [L
473.]

467. The delay to give

security does not deprive tho

usufructuary ofwhatever fruits

he is entitled to ; they arc duo

to him from the moment tho

usufruct is open.—ff. L. 10, § 1,

De usuf. ear. ; Inst. § 3 , Do
fidej.; Lac. Usufruit, n. 1, p.

818; 5P. Fr. 283; 2 Mai. 69;

10 Demol. 616, p. 445 ; C. N.

604. [I. 473.]

468. The usufructuary is

only liable for tho lesser re-

pairs. For the greater repairs

the proprietor remains liable,

unless they result from tho

neglect of the lesser repairs

since the commencement of

the usufruct, in which case

the usufructuary is also hold

liable.—ff. L. 7, § 2, L. 13, Do
usuf. ot q. ; Cod. L. 7, Do usuf.

|

Poth. Dou. n. 238, 239, 280 ; Id.

Don. M. 236-8 ; Id. B. R. n.

43 ; Id. Com. n. 272 ; Lac. Usu-

fruit, s. 2, n. 11 ; 5 P. Fr. 284-5;

2. Mal.69; C.N. 605. [L473.]

469. The greater repairs

are those of main walls and

vaults, the restoration of beams

and the entire roofs and also

the entire reparation of dams,

prop-walls and fences.—All

other repairs are lesser repairs.

—ff. L. 7, Do usuf. et q. ; C.

P. 262; Poth. Dou. n. 238; Id.
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Com. n. 272 ; 2 Bour. 34 ; Lao.
Usufruitier, s. 2, n. 11 ; 2 Mai.

70; 5 P. Fr. 287, 8 ; 10 Demol.
n.551--, 682 1 C. N. 606. [I.

m.i
470i Neither the proprietor

nor the usufructuary is obliged

to rebuild what has fallen into

decay or what has been de-
stroyed by unforeseen event.

—

ff. L. 7, § 2, L. 46, § 1, L. 65, §

1, Do usuf. etc. ; Dom. De
I'usuf. 8. 5, n. 5 ; 5 P. Poul.

324, n. 411 ; 2 Desg. on a. 262,

C. P. 29 -- ; Poth. Doiv n. 238,

239, 246 ; Id. Don. M. n. 238

;

Lac. Usufruit, n. 12, p. 821 ; 3

Toul. n. 443 —, p. 296 — j 2
Mai. 71 J 2 Marc. 448 --; 5 P. Fr.

289 --; 10 Demol. n. 707; Ser.

Inst. 108 ; C. N. 607. [1. 473.]

471i The usufructuary is

liable, during his enjoyment,
for all ordinary charges, such
as ground-rents and other
annual dues and contributions
encumbering the property when
tho usufruct begins.— Ho is

likewise liable for all charges
of an extraordinary nature im-
posed thereupon since that
time, such as assessments for

tho erection and repair of
churches, public and muni-
cipal contributions and other
like burthens.—flF. L. 27, § 3, 4,
L 7, § 2, L. 62, Do usuf. etc.

;

ff. L. 28, De u. et usuf. ; C. P.
237 ; Lac. Usufruit, n. 14 ; Car.
Pand. 1. 2, c. 13 ; Poth. Don.
M. n. 236, 242; Id. Dou. n.

230; Guy. Usufruit, 396 ; Fen.
Poth. on a. 608, p. 157 — ; 2
Mai. 71 ; 6 P. Fr. 291 - ; 3
Toul. n. 431; 2 Marc. 493-; 2
Ilonn. 445 ; 2 Dem. n. 451 bis

;

10 Domol. 550 -, n. 601 - ; C.
N. 608, 609. [I. 475.]

472. A legacy made by a
testator of a life-rent or ali-

mentary pension, must .be
entirely paid by the universal
legatee of the usufruct, or by
tho legatee by general title of
the usufruct according to the
extent of his enjoyment, with-
out any recourse in either case.
—Cod. L. ult. § 4, De bon. q.
lib.; A. D. Usufruit, n. 36;
Guy. Usufruit, 396; 2 Mai. 72;
5 P. Fr. 294; 7 Lo. E. C. 299-
302; 4 Dur. n. 636, 7; 2 Boi.
763; C.N. 610. [1.475.]
473* A usufructuary by

particular title is not liable

for the payment of any part
of the hereditary debts, not
even of those for which the
land subject to the usufruct
is hypothecated.—If he be
forced, in order to retain his
enjoyment, to pay any of these
debts, he has his recourse
against the debtor and against
the proprietor of the land.—ff.

L. ult. de u. et Usuf.; Lao.
Legs, p. 403, Usufruit, n. 16

j

Guy. Usufruit, 396 ; 2 Marc. n.

531 -, p. 601 -; 2 Boi. 759 --; 7
Lo. 304 ; 6 P. Fr. 295 j 10
Demol. n. 604; 2 Toul. n. 432;
4 Proud. Usufruit, n. 1829,
1843; Dal. D. Usufruit, 572 :

C. N. 611. [I. 475.]

474. A general usufruc-
tuary or a usufructuary by
general title must contribute
with the proprietor to tho pay-
ment of the debts as follows

:

—The immoveables and other
things subject to the usufruct
are valued, and the contribu-
tion to the debts is fixed in pro-
portion to such value.—If the
usufructuary advance the sum
for which the proprietor must
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contribute, the capital of it is

rectored to him at the expira-
tion of the usufruct, without
interest.—If the usufructuary
will not make this advance,
the proprietor has the choice
either of paying the sum, and
in such case the usufructuary
is obliged to pay him the
interest thereon during the
continuance of the usufruct,

or of causing a sufficient por-
tion of the property subject to

the usufruct to be sold.—Cod.
L. 15, Do don.; Darg. on a.

219, C. Br. ; Guyp. Q. 641 j Lap.
let. V, n. 75; Lac.Dettes, 172,

n. 13, & p. 821 ; C. P. 334, 335

;

5 N. D. Contrib. aux dettcs,

499; 17 Guy. 396; 2 Boi. 761,

2 ; 2 Marc. 600, n. 629 ; C. N.
612. [1. 475.]

4:75* The usufructuary is

only liable for the costs of such
suits as relate to the enjoyment,
and for any other condemna-
tions to which these suits may
give rise.—fiF. L. 60, De usuf.

;

L. 5, si usuf. ; Lac. Usuf. 821
;

10 Demol. n. 619 - ; 3 Toul.

289 ; 2 Boi. 767 ; 2 Marc. 674

;

2 P. Fr. 299 ; C. N. 613. [I.

477.]
4y6i If during the continu-

ance of the usufruct, a third
party commit any encroach-
ments on the land, or otherwise
attack the rights of the pro-

ftrietor, the usufructuary is ob-
iged to notify him of it, and
in default thereof he is re-

sponsible for all the damage
which may result therefrom to

the proprietor, in the same
manner as he would be if the
injury were done by himself.

—

ff. L. 15, § 7, de usuf. ; L. 1, §

7, L. 2, Usuf. quern.; Poth.

Don. n. 281, 2 ; Fen. Poth. 169

;

2 Boi. 768, n. 614; 2 Marc. 606,

on a. 614; 0. N. 614. [L
47^.]

477. If an animal only be
the subject of the usufruct,

and it perish without the fault

of the usufructuary, he is not

bound to give back another,

nor to pay its value.—flf. L. 70,

§ 3, Do usuf. ; A. D. Usufruit,

8 2, n. 6 ; 2 Mai. 75 ; 3 Toul.

291 ; C. N. 615. [L 477.]

478. If the usufruct bo
created on a herd or flock, and
it perish entirely by accident

or disease, and without tbo

fault of the usufructuary, he is

only obliged to account to tbo

proprietor for the skins or their

value.—If the flock do not

perish entirely, the usufructu-
ary is obliged to replace tbo

animals which have perished,

up to the number of the in-

crease.—fif. L. 68, § 2, L. 69, L.

70, § 1-5, De usuf. ; Inst. Do
div. rer. § 38 ; 6 P. Fr. 302 -,
2 Toul. 291; 2 Mai. 76; 2

Boi. 766, 6; C. N. 616. [L

477.]

SECTION III.

Of the termination of usu-

fruct.

479. Usufruct ends by the

natural or civil death of tho

usufructuary, if for life ;—By
the expiration of the time for

which it was granted ;—By tho

confusion or reunion in one

person of the two qualities of

usufructuary and ofproprietor;

—By non-user of the right dur-

ing thirty years, and by pre-

scription acquired by third

persons ;—By the total loss of
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the thing on which the usu-
fruct ia established.—ff. L. 3, §

ult. L. 17, L. 27, Quib. mod.,

&c. ; ff. L. 8, De an. leg. ; ff.

L. 22, L. 29, De u. et usuf. ; ff.

L. 10, De cap. min. ; Cod. L.

12, L 14, L. 16, De usuf. ; Inst.

Do usuf. § 3 ; Cod. L. 13, De
servi. & aq. ; L. 3, De prescr. §

30, vel 40 ; Poth. Dou. n. 247,

249, 255, 74, 253, 268; Poth.

Don. M. n. 252 --
j Poth. Vente,

n. 549 ; D. 136 ; Merl. Usuf. §

5, a. 1, a. 3, n. 3 ; Guy. Usu-
fruit. 402 — ; Lac. Usufruit, s.

4, p. 827-} Ser. Inst. 106-8
j

5 P. Fr. 307, n. 62-68 j 2 Boi.

771 - ; C. N. 617. [I. 477.]

480. Usufruct may also

cease by reason of the abuse
the usufructuary makes of his

enjoyment, either by commit-
ting waste on the property or

by allowing it to depreciate for

want of care.—The creditors of
the usufructuary may inter-

vene in contestations, for the
preservation of their rights

;

they may offer to repair the
injury done and give security
for the future.—The courts
may, according to the gravity
of the circumstances, either

pronounce the absolute extinc-
tion of the usufruct, or only
permit the entry of the pro-
prietor into possession of the
object charged with it, subject
to the obligation of annually
paying to the usufructuary or
to his representatives a fixed
sum, until the time when the
usufruct shall cease.—ff. L. 38,
De rci vind. ; Inst. De usuf. §

3 ; Pap. Arr. 1. 14, t. 2, a. 6
;

Mor. on L. 4, Cod. De usuf.;
Fa. Cod. 1. 3, t. 3, ddfin. 1;
Mey. 1. 8, 0. 7 ; Guy. Usufruit,

§ 4, p. 405 — ; Lac. Usufruit, n.

18, p. 830 ; Poth. Dou. n. 249 ; 5
P. Fr. 324 -

J
C. N. 618. [I.

477.]

481. A usufruct which is

granted without term to a
corporation only lasts thirty

years.—ff. L. 68, Ad leg. falc.
j

Dom. t. 11, de I'usuf. p. 310

;

Dun. Pros. 211, 2 ; Ser. Inst.

107 ; Lac. Usufruit, 828, n.

7 } Guy. Usufruit, 403 ; 5 P.
Fr. 327,8

J
2 Mai. 79 j C. N.

619. [I. 479.]

482« A usufruct granted
until a third party reaches
a certain fixed age, continues
until such time, although the
third person should die before

that age.—Cod. L. 12, De usuf.
j

Guy. Usufruit, 407, § 5 j Merl.

Mort civ. § 1, a. 3, n. 11 ; 3
Toul. n. 450 j C. N. 620. [I.

479.]

483. The sale of a thing
subject to usufruct docs not in

any respect change the right

of the usufructuary; he con-
tinues to enjoy his usufruct,

unless he has formally re-

nounced it.—ff. L. 17, § 2, De
usuf. et quem. ; ff. L. 19, Quib.
mod. usuf.; 5 P. Fr. 315, 332;
3 Toul. 251, 293, 321, 322 ; 2
Mai. 80; C. N. 621. [I. 479.]

484. The creditors of the
usufructuary may have his re-

nunciation annulled, if it be
made to their prejudice.—ff. L.
10, L. 15, Quse in fraud, cred.

;

2 Mai. 80; 5 P. Fr. 332; 2
Marc. 560, p. 528; C. N. 622. [I.

479.]

485. If only a part of the
thing subject to the usufruct
perish, the usufruct continues
to exist upon the remainder.

—

ff. L. 34, § 2, L. 53, De usuf. et
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?[uem. ; Ser. 108; Guy. Usu-
ruit, 404 ; Lao. Usufruit, s. 6,

n. 14, p. 829; 3 Toul. 320 ; 5

P. Fr. 333 ; 2 Mai. 81 j C. N.
623. [1. 479.]

486* If tho usufruct bo os-

tablishod upon a building only,

and such building bo dostroyed
by firo or other acoidont, or fall

from age, the usufructuary has
no right to enjoy either tho
ground or the materials.—If
tho usufruct be established on
a property of which the build-
ing destroyed formed part, tho
usufructuary enjoys tho ground
and the materials.—ff. L. 5, §

2, L. 9, L. 10, Quib. mod. usuf.

;

ff. L. 34, § ult. L. 30, de usuf.

et quern. ; Inst, de usuf. § 3, i.

f. ; Ser. 108; Lac. Usufruit,

829 ; 5 P. Er. 318, 333 j 2 Boi.
783

J
Fen. Poth. on a. 624, p.

162 ; 10 Domol. n. 704-711 j C.

N. 624. [I. 479.]

CHAPTER SECOND.

OF USE AND HABITATION.

487. A right of use is a
right to enjoy a thing belong-
ing to another and to take the
fruits thereof, but only to the
extent of the requirements of
the user and of his family.

—

When applied to a house, right
of use is called right of habi-
tation.—ff. De u. et hab. t. t.

;

Lao. Usage, 814, Habitation,
326 ; Poth. Habitation, n. 1 --

j

Guy. Usage, 378 ; Merl. Habi-
tation, 191 ; 5 Proud. 2739 - ,

2 Boi. 784, 5 ; 2 Marc. 534 ; 6
P. Fr. 237; 2 Henn. p. [I.

479.]

488. Rights of use and
habitation are established only
by the will of man, by deed

inter vivos or by last will.—
They cease in tho same manner
as usufruct.—Poth. Hab. n. 22
--; N. D. Habitation, § 4, p.

569 ; Merl. Habitation ; 2 Marc,
n. 568, p. 635; 2 Boi. 785, n.

(2) ; C. N. 626. [I. 481.]

489. These rights cannot
be exercised without previous-

Ij' giving security, and making
statements and inventories as

in tho case of usufruct.—ff. L.

13, De usuf. ct quem ; L. 1,

usuf. quem. ; Cod. Do usuf. ct

hab. ; Poth. Hab. n. 20 ; Merl. s.

1, § 2, n. 6, p. 199 ; C. N. 626.

[I. 481.]

490* He who has a right of

use or of habitation, must ox*

ercise it as a prudent admini-
strator.—Cod. Arg. ex L. 4, Do
usuf. et hab.; 7 Lo. .337; C.

N. 627. [I. 481.]

491. Rights of use and of

habitation are governed by tho

title which creates them, and
are more or less extensive ac-

cording to its dispositions.

—

Poth. Hab. n. 17, 31; N. D.
Habitation, 563 ; Proud. Usu-
fruit, n. 2768 ; C.N. 628. [L
481.]

492. If the title bo not

explicit as to tho extent of

these rights, they are governed
as follows.—C. N. 629. [1. 481.]

493. Ho who has the use of

land is only entitled to so much
of its fruits as is necessary for

his own wants and those of his

family.— He may even take

what is required for the wants
of children born to him after

the grant of the right of use.

—ff. L. 12, L. 19,Dou.othab.;
2 Boi. 788 ; 2 Marc. 537 ; Proud.

2768; 2 Mai. 83; C. N. 63Q,

[I. 481.]



SRRVITUDES. rr

494. Ho who has a right of

nso can neither assign nor lease

it to another.—If. L. 2, L. 8, L.

11, Do u. ot hab. ; 2 Boi. 791

;

2 Marc. 638 ; Merl. Habit, s. 1, §

2,i>.196; C.N. 631. [1.481.]
495. He who has a right of

habitation in a house may live

therein with his family, even
if ho were not married when
such right was granted to him.
—flf. L. 2, L. 3, L. 4, L. 5, L. 6,

L. 7, L. 8, De u. ethab. ; Poth.

Habit, n. 18 ; Lam. Arr. t. 35, a.

13, p. 233 ; C. N. 632. [I. 481.]

496. A right of habitation
is confined to what is necessary
for the habitation of the person
to whom it is granted and his

family.—^ff. 1. c. ; Poth. Habit,
n. 33 ; Merl. Habit, s. 1, § 3, n.

6 J C.N. 633. [I. 481.]

497. A right of habitation

can neither bo assigned nor
leased.—If. L. 8, De u. ethab.

j

Inst. Do u. ot hab. § 5 ; Poth.
Habitation, n. 18 ; Merl. Habit-
ation, 196 ; Proud. 2345 ; C. N.
634. [1.481.]

498. If ho who has the uso
take all the fruits of the land,

or ifho occupy the whole of the
house, ho is subject to tho
costs ofcultivation, to tho lesser

repairs, and to the payment of
all contributions, like tho usu-
fructuary—If ho only take a
portion of the fruits, or if he
only occupy apart of the house,
ho contributes in the propor-
tion of his enjoyment.—ff". L.

18, Deu. ot hab.; Ser.Inst. 109;

Poth. Habit, n. 21, 22, 33; Merl.
Habit, p. 200, s. 1, § 2 ; Proud.
Usuf. n. 2762, 2786, 2793, 2823;
5 P. Fr. 340; C. N. 635. [1. 483.]

TITLE FOURTH.
OF REAL SERVITUDES.

GENERAL PROVISIONS.

499. A real servitude is a
charge imposed on one real

estate for the benefit of another
belonging to a diflFerent proprie-

tor.—ff. L. 15, § 1, De serv.

;

lb. t. t. 8; Inst. 1. 2, t. 3;
Poth. C. 0. 1. 13, n. 2-4; Merl.
Serv. § 1 ; 2 Mai. 85, 6 ; 7 Lo.
E. C. 348, 9 - ; 2 Marc. 557,

n. 658 ; C. N. 637. [I. 483.]

500. It arises either from
the natural position of the pro-
perty, or from the law, or it is

established by the act of man.
—ff. L. 2, De aq. et aq. ; 1 Pr.

de la Jan. 353 ; Lai. Servitudo,

14; 2Lau. C. P. 165; 2 Mai.
86 ; Rog. on a.

639. [I. 483.]

639: C. N.

CHAPTER FIRST.

OP SERVITUDES WHICH ARISE
FROM THE SITUATION OF PRO-
PERTY.

501. Lands on a lower level

are subject towards those on a
higher level to receive such
waters as flow from the latter

naturally and without the

agency of man.—The proprie-

tor of the lower land cannot
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raise any dam to prorent this

flow. The proprietor of the

higher land can do nothing to

aggravate the servitude of the

lower land.—ff. L. 1, § 13, 23
;

L. 2, 9 1> Be aq. et aq. ; Lam.
Arr. t. 20, a. 7 ; Poth. Society,

235-6-7-9; Merl. Eaux plu-

vialos, n. 2,3; 2 Maro. 559,

560 ; 3 Toul. 356 - ; Lai. Ser-

vitudes, 19 ; Car. Pand. 1. 4, o.

22, t. 1; 2 Bous. 126; C. N.
640. [I. 483.]

502* He who has a spring

on his land may use it and
dispose of it as he pleases.

—Cod. L. 6, De serv. et aq.

;

ff. L. 1, §12; L. 21, L. 26, De
aq. et aq. ; Lam. Arr. t. 20, a.

6 ; Dun. Pres. p. 88, 89 ; 2

Hon. 1. 4, q. 75; 2 Fav. de
Langlade, 2;21-; 2 Mai. 88;
6 P. Fr. 368 ; 7 Lo. 368,9 -

;

C. Iii.641. [L483.]
603* He whose land bor-

ders on a running stream, not

forming part of the public do-
main, may make use of it as it

ftassos, for the utility of his

and, but in such manner as

not to prevent the exercis e of

the same right by those to

whom it belongs ; saving the

provisions contained in chap-
ter 51 of the Consolidated Sta
tutes for Lower Canada, or

other special enactments.—He
whose land is crossed by such
stream may use it within the

whole space of its course

through the property, but sub-
ject to the obligation of allow-

ing it to take its usual course
when it leaves his land.—ff. L.

26, De damno inf.; 5 N. D.
Cours d'eau, 651, n. 3; Dun.
Pres. 88 ; 2 Hen. 1. 4, q. 189

;

0. 1669, t, 27, a. 44; auy.

Cours d'eau, 135,6; 2 Bas.

Servitudes, 489; Merl. Cours
d'eau, n. 3 ; 1 Dem. n. 661 ; 2

Bous. 130 - ; 2 Maro. 560 ; 2

Mai. 91 ; C. N. 644. [I. 483.]

604* Every proprietor may
oblige his neighbour to settle

the boundaries between their

contiguous lands.—The costs

of so doing are common ; those

of the suit, in case of contesta-

tion, are in the discretion of the

court.—Cod. L. 6, com. div.

;

Poih. Soo. 231-3; 1 Four. V.

240 , 3 N. D. Bornage, 654, 5;

2 Bous. 134 -; 2 Mai. 93; 5

P. Fr. 379 ; 3 Toul. n. 180 ; 1

Par. Servitudes, n. 129 ; 3 Enoy.

250; Mil. Bornage, 552; Sol.

Servitudes, 87, n. 78; C. N.

646. [I. 485.]

505> Every proprietor may
oblige his neighbour to make
in equal portions or at common
expense, between their respec-

tive lands, a fence or other

suflBcient kind of separation

according to the custom, the

regulations and the situation

of the locality.—2 Ed. & 0. 272,

444; 13 &14V. c. 40, s. 2-9
j

C. S. L. C. c. 26, s. 32, 33 ; C.

P. a. 209-213 ; 5 I*. Fr. 394 --;

2 Mai. 93, 4 ; Poth. C. 0. t. 5 ; 3

Guy. Cloture, p. 596 - ; 4 N.

D. Clos, 571 -i C. N. 647. 648.

[I. 485.]

CHAPTEE SECOND.

OF SERVITUDES ESTABLISHED BT

LAW.

506. Servitudes established

by law have for their object

public utility or that of in-

dividuals.— C. N. 649. [I.

485.1

507* Those established for
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public utility have for their

object the foot-road or tow-

path along the banks of navi-

gable or floatable rivers, the

construction or repair of roads

or other public works.—What-
ever concerns this kind of servi-

tude is determined by particu-

lar laws or regulations.—C. N.
650. [I. 485.]

508. The law subjects peo-

priotors to different obligations

with regard to one another in-

dependently of any stipulation.

C. N. 651. [I. 485.]

509> Some of these obliga-

tions are governed by laws

concerning municipalities and
roads.—The others relate to

division walls and ditche*. to

cases where a counter-wail is

necessary, to views upon the

property of a neighbour, to the

caves of roofs, and to rights of

way . C. N. 662. [I. 485.]

SECTION I.

Of division walls and ditches,

and of clearance.

510i Both in town and
country, walls serving forsepa-

ration between buildings up to

the required heights, or be-

tween yards and gardens, and
also between enclosed fields,

are presumed to be common, if

there be no title, mark or other

legal proof to the contrary.

—

C. P. 211 } Lam. Arr. t. 20, a.

30 ; Poth. Ob. 844, Soc. 201-6,

C. 0. t. 13, a. 234 j Merl. Mi-
toyennet^, § 1, n. 2-5; 2 Mai.
95, 6 ; 1 Dem. 361 ; 5 P. Fr.

.404-5-7; 7 Lo.410 - ; 2 Marc.
575 ; C. N. 653. [I. 485.]

511. It is a mark that a
wall is not common when its

summit is straight and plumb
with the facing on one side,

and on the other exhibits an
inclined plane ; und also when
one side only has a coping, or
mouldings, or corbels of stone,

placed there in building the
wall.—In such cases the wall
is deemed to belong exclusively
to the proprietor on whoso side
are the eaves or the corbels and
mouldings.—C. P. 214; Desg.
390 ; 1 Lep. 43, 4 ; Lam. t. 20,

a. 31 ; Poth. Soc. n. 205, C. 0.
t. 13, a. 241 ; 5 P. Fr. 409 j 2
Mai. 96, 7; 1 Dem. 361 ; 2
Marc. 577; C. N. 654. [I.

487.1

512. The repairing and re-

building of a common wall are
chargeable to all those who
have any right in it, in pro-
portion to the right of each.

—

C. P. 205; Poth. Soc. 219;
220-2 ; Desg. 278 - ; 3 Toul.
131-133 ; Merl. Mitoyennetd, §

2, n. 1 ; 6 P. Fr. 409 - ; C. N.
655. [I. 487.]

513. Nevertheless every co-
proprietor of a common wall
may avoid contributing to

its repair and rebuilding by
abandoning his share in the
wall and renouncing his right
of making use of it.—C. P.
210; Desg. 377; Poth. Soc. n.

221 ; 2 Marc. 378, 9 ; 2 Mai.
97; 6 P. Fr. 416; C. N. 656.
[I. 487.]

514:. Every coproprietor
may build against a common
wall and place therein joists or
beams, to within [four inches]
of the whole thickness of the
wall, without prejudice to the
right which the neighbour has
to force him to reduce the beam
to the half thickness of ^he wall.
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in oase ho should himsolf dosiro
to put boams in tho samo place,
or to build a chimney aguinHt
it—ff. L. 52, 5 l.'{, Pro soc. ; L.
12, Com. dir. ; C. P. 108, 207,
208; C. 0. 232; Poth. Soc.
207-0

J Desg. 205 -- ; Lam. t.

20, a. 36, 7 ; 5 P. Fr. 416 ; 2
Mai. 08; 1 Lop. 58; 7 Lo.421;
C.N. 667. [t487.]

615* Every coproprietor
may raise the common wall
at will, but at his own cost,
upon paying an indemnity for
tho additional weight imposed,
and bearing for tho future the
expense of keeping it in re-
pair above tho height which is

common.—The indemnity thus
payable is the sixth of the
value 01 the superstructure.

—

On those conditions such super-
structure becomes tho exclu-
nivo proi)6rty of him who built
it; but it remains, as to tho
right of view, subject to the
rules applicable to common
walls.—C. P. 106, 107; 2 Lau.
172

J Desg. 168, 104; Lam. t.

20, a. 20; Poth. Soc. 200, 212,
213, 222; 2 Mai. 08, ; 6 P.
Fr. 418 ; 2 Marc. 579, 680 ; C.
N. 658. [L487.]
616* If the common wall be

not in a condition to support
the superstructure, he who
wishes to raise it must have
it rebuilt at his own cost, and
tho excess of thickness must
bo taken on his own side.—C.
P. 196 ; Desg. 174 ; 2 Lau. 173

;

Poth. Soc. n. 212, 215, 260, 252

;

2 Marc. 580; 5 P. Fr. 419; C.
N. 659. [I. 487.]

517. Tho neighbour who has
not contributed to the super-
structure may acquire tho

joint-ownership of it, by pay-

ing half of tho cost thereof,

and tho value of one half of

the ground used for tho excess

of thickness, if there bo any.

—C. P. 195 ; C. 0. 237 ; Poth.

Soc. 217, 252; 5 P. Fr. 419;
2 Mai. 99 ; 2 Marc. 580 ; C. N.
660. [I. 487.]

618i Every owner of pro-

perty adjoining a wall, has
tho privilege of making it

common in whole or in part,

by paying to the proprietor of

the wall half the value of tlio

part ho wishes to render com-
mon, and half the value of tho

ground on which such wall is

built.—C. P. 104; Potb. Soc.

247, 248, 260, 261, 264 ; C. 0.

1. 13, a. 235, 237; Merl. Vue, §

3, n. 8 ; 6 P. Fr. 420,1 ; 2 Marc.
581 ; C. N. 661. [I. 480.]

619< One neighbour can-
not make any recess in tho

body of a common wall, nor

can ho apply or rest any work
there, without tho consent of

tho other, or on his refusal,

without having caused to bo

settled by experts the neces-

sary means to prevent the now
work from being injurious to

the rights of the other.—C. P.

199, 203; C. 0. 231; Poth.

Soc. n. 218; Desg. 218; 5 P.

Fr. 422 - ; 2 Mai. 99-101
;

C. N. 662. [I. 489.]

520i Every person may
oblige his neighbour, in incor-

porated eitics and towns, to

contribute to the building and

repair of the fence-wall sepa-

rating their houses, yards and

gardens situated in the said

cities and towns, to a height of

ton feet from tho ground or tho

level of tho street, including

the coping, and to a thickness
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of olf<Htoon Inches, each of the

poislibours being obligoil to

famish nine inches of ground
;

?iivlng that ho for whom such
tliicknoss is not suflllciont may
add to it at his own cost ami
on Ins own land.—C. P. 209;

C. 0. 236 ; ff. L. 35, L. 36, L.

37, L. 39, Do dam. inf.
;

Poth. Soc. 192, 223, 234, C. 0. t.

13, a. 236; Dosg. 209, 236 ; 6

P.Fr. 432; 2 Mai. 101,2; Per.

E. P. Q. 73 ; Id. E. C. S. 33
;

C. N. 663. [I. 489.]

521. [When the different

stories of a house belong to dif-

ferent proprietors, if their titles

do not regulate the mode of

repairing and rebuilding, it

must be done as follows :—All

the proprietor? contribute to

the main walls and the roof,

each in proportion to the value
of the story which belongs to

him ;—The proprietor of each
story makes the floor under
him;—The proprietor of the
first story makes the stairs

which load to it; the proprio-

torofthe second story makes the

stairs which load from the first

to his, and so on.—C. 0, 257
;

Lara. t. 20, a. 32 ; 2 Bous. 146 ; 7

Lo. 412, 443 ; 2 P. Pr. 436 ; C.

N. 664. [I. 489.]
522i AVhen a common wall

or a house is rebuilt, the active
and passive servitudes continue
with regard to the new wall or
to the new house, provided
thoy are not rendered more
onerous, and provided the re-

building be done before pro-
scription is acquired.—5 P. Fr.

440; 7 Lo. 444; C. N. 665.

[I. 489.]

523. All ditches between
neighbouring properties are

presumed to bo common if

there bo no title nor mark to the
contrary.—Poth. Soc. 224; 3
Toul. 154; 7 Lo. 445; 1 Mai.
104; 2 Marc. 585; C. N. 666.
[I. 489.]

524. When the embank-
ment or the earth thrown out
of a ditch is only on one side of
it, it is a mark that the ditch
is not common. — Poth. Soo.

224; 2 Bon 8. 149; 5 P. Fr.
442; C.N. 007. [L 489.]

525. A ditch is presumed
to belong exclusively to him
on whose side the earth is

thrown out.—Poth. Soc. 224;
3 Toul. 154; C. N. 668. [I.

491.]

626. A common ditch must
be kept at common expense.—^
Poth. Soc. 226 ; Desg. 399 --

;

5 P. Fr. 442 - ; 7 Lo. 447 ; 2
Mai. 104; 2 Marc. 585; C. N.
669. [I. 491.]

527. Every hedge which
separates land is reputed to

be common, unless only one of
the lands is inclosed, or there
is a sufficient title or possess-
ion to the contrary.—2 Coq. q.
298 ; 2 Marc. 585 --

; Poth.
Soc. n. 225, 6 ; Lam. t. 20, a.

40 ; Desg. 384 ; Merl. llaie, n.

3; 3 Toul. 154-6; 7Lo. 445; 1

Lop. 219 ; C. N. 670. [1.491.]
528. No neighbour can

plant trees or shrubs or allow
any to grow nearer to tho lino

of separation than the distance
prescribed by special regula-
tions, or by established and
recognized usage; and in de-
fault of such regulations and
usage, such distance must bo
determined according to the
nature of the trees and their

situation, so as not to injure
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tho neighbour.—ff. L. 13, Fin.

rog. ; Dosg. 386, n. (1) ; 1 Guy.
Arbros, 561 ; Lain. t. 20, a. 41

;

Poth. Soo. n. 242, C. 0. t. 13,

a. 269 ; 1 Four. 134-7-8-9, 141

;

N. D. Arbrcs, 247, 8 ; 1 Lop.

224,5; 2Bou8. 150; 5 P. Fr.

449 " ; 7 Lo. 440 -- ; Porrin,

n. 771 --; Enoy. Arbros, 3; 2

Mai. 104, 5; 2 Marc. 590; C.

N. 071. [I. 491.1

529. Either neighbour may
require that any trees and
hougoB which contravene the

preceding article be uprooted.

—He over whose property tho

branches of his neighbour's
trees extend, although the trees

are growing at tho prescrib-

ed distance, may couipel his

neighbour to cut such branches.

—If tho roots extend upon his

property, ho has a right to cut
them himself.—flf. L. 1, § 1, 6,

7, do arb. cred. ; Co.q. q. 274;
Bas. on a. 608, 0. Nor. ; Four.
134 - ; Poth. Soo. n. 243 ; 5 P.

Fr. 463 — ; Merl. Arbre, n. 6

;

Mai. 106; C.N. 672. [1.491.]

630« Trees growing in a
common hedge are common as

tho hcdgo itself, and either of

tho neighbours has a right to

have them felled.—IF. L. 13,

Fin. rog. ; L. 2, de arb. oeed.

;

Desg. 386; 1 Four. 149-164;
Poth. Soc. n. 226 ; 1 Lep. 228,

231, 2; 3 Toul. 167; C. N.
673. [I. 491.]

631> Every proprietor or

occupier of land in a state of
cultivation, contiguous to un-
cleared land, may compel tho

f

proprietor or occupier of the

atter te fell all trees along the

line of separation which are of

a nature to injure the cultivated

land, and this on the whole

length, and on the breadth, in

tho manner, and at the time
determined by law, by regula-
tions having force of law, or

by e8tabliF''.ed and recognized
usage.—Trees, however, which
may be preserved on or near
the line, with or without cur-
tailing tho branches or roots,

according to tho three last pre-
ceding articles, are excepted.
—Fruit trees and maple trees,

which may be preserved in all

cases near or along tho lino,

but are .subject to tho sanio

curtailing, are also excepted.

—Tho lino for any contraven-
tion does not free one from tho

necessity of giving the clear-

ance ordered by a competent
tribunal, nor from the damages
actually incurred since tho

party was put in default.—C.

S. L. C. c. 26, 8. 17. [I. 491.]

SECTION II.

Of the (fistance and the inter-

mediate worJcs requiredfor
certain .structures.

532. The following provi-

sions are established for incor-

porated cities and towns :

1. He who wishes to have a
well near the common wall or

that belonging to his neigh-

bour, must make a counter-

wall of masonry one foot thick;

2. He who wishes to have a

privy near such walls must
make a counter-wall of tho

same kind [fifteen inches]

thick ;—If, however, there bo a

well opposite, on tho neigh-

bouring property, the thickness

must be [twenty-ono-inchcs ;]

3. [When the well or privy

is at tho distance from the wall
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dotorminod by municipal regu-
lations and by ostablishod and
rocogniKod usage, such counter-

wnll is no longer required. If

thoro bo no such regulations or

usage the distance is three

foot;]

4. Ho who wishes to have a
chimney, or a hearth, or a
fitiiblo, or a store for salt or

other corrosive substance6,noar

a common wall or wall belong-
ing to his neighbour, or to raise

the ground or heap earth
against it, is obliged to make a
counter-wall or other work, the

sufficiency of which is [deter-

mined by municipal regula-
tions, by established and re-

cognized usage, and, in default
of any such, by the courts in

each case ;]

6. He who wishes to have
an oven, forge or furnace, must
leave a vacant space of six

inches between his own wall
and the common wall or that
of his neighbour.—C. P. 118,
119, 120, 121, 122, 188, 189, 190,

191,192; C.N. 674. [1.493.]

^ SECTION III.

Of view on the property of a
neighbour.

533. One neighbour can-
not, without the consent of the
other, make in a common wall
any window or opening of any
kind whatever, not even those
with fixed glass.—ff. L. 10, De
scrv. praed. urb. j L. 28, Com.
div.

J
Cod. L. 8, De serv. ot

aq.; C. P. 199
J
Poth. Soc. n.

217, 240
J Lam. t. 20, a. 22

;

Desg. p. 218-224; C. 0. 231;
Merl. Vue, § 3, n. 9 j 2 P. Fr.

467,8; 7 Lo. 456; 0. N. 676.

[I. 496.]

634. The proprietor of a
wall which is not common ad-
Joining the land of another,
may make in such wall lights

or windows with iron gratings
and fixed glass, that is to say,
such windows must bo provided
with an iron trellis the bars cf
which are not more than four
inchesapart, andawindow-snsh
fastened with plaster or other-
wise in such a way that it must
remain closed.—ff. L. 2, Do
serv. prrod. urb; L. 26, Do
dam. inf. ; C. P: 200, 201 ; C.
0. 229; Lam. t. 20, a. 23;
Merl. Vue, § 3, n. 9 ; Desg.
225,247; 2 Lau. 175; 2 Mai.
109 - ; 6 P. Fr. 470 - ; C. N.
676. [I. 495.]

635. Such windows or lights
cannot bo placed lower than
nine feet above the floor or
ground of the room it is in-

tended to light, if it be on the
ground floor; nor lower than
seven feet from the floor, if in
tho upper stories.—C. P. 200

;

2 Lau. 175; Desg. 225-242; 7
Lo.464; C.N. 677. [L 495.]
536. One neighbour cannot

have direct views or prospect-
windows, nor galleries, balco-
nies or other like projections
overlooking tho fenced or un-
fenced land of tho other ; they
must be at a distance of six

feet from such land.—C. P.
202 ; Poth. C. 0. t. 13, n. 2, a.

231 ; Desg. 247-259 ; 2 Lau.
176 ; Lam. t. 20, a. 27 ; 2 Mai.
110-1; 7 Lo. 467; C. N. 678.

[I. 495.]

537. Nor can he have side

openings or oblique views
overlooking such land, unless
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they are at a distance of two
foot.—C. P. 202

J
Desg. 247 -

j

C. N. 679. [I. 495.]

538. The distances men-
tioned in the two preceding
articles are reckoned from the

exterior facing of the waU
where the opening is made, and
if there be a balcony or other

like projection, from the ex-

terior line thereof. — Desg.
247 - ; Mori. Vue, § 1, n. 7 ; 2

Bous. 157
J
5P. Fr. 174 j C.N.

680. [I. 405.]

SECTION IV.

Of the caves of roofs.

539« Roofs must bo con-

structed in such a manner that

the rain and snow from off

them may fall upon the land of

the proprietor, without his hav-
ing a right to make it fall upon
the land of his neighbour.

—

Poth. Soc. n. 240 ; Desg. 49 -
j

Lam. t. 20, a. 6 ; Poc. Dcs
Servit. 1. 2, t. 4, a. 26 ; 2 Toul.

211 ; 7 Lo. 473 j 5 P. Fr. 475
j

2 Mai. Ill
J C. N. 681. [I.

497.]

SECTION V.

Of the right of way.

540. A proprietor whose
land is enclosed on all sides

by that of others, and who has
no communication with the

public road, may claim a way
upon that of his neigbours for

the use of his property, subject

to an indemnity proportionate

to the damage he may caus3.

—Poth. Vente, n. 514, 515, Soc.

246, Dou. 210 ; Lam. t. 20, a.

21 ; 2 Mai. 112; 5 P. Fr. 478
j

C. N. 682. [L 497.]

54:1. The way must gene-
rally be had on the side whoro
the crossing is shortest from
the land so enclosed to tho

public road.—Poth. Vente, 511,

515; Lam. t. 20, a. 21 ; 2 Mai.

113; C.N. 683. [L407.]
542. It should however bo

established over tho part where
it will bo least injurious to him
upon whose land it is granted.

—Dom. Servitudes, t. 12, s. 3,

n. 2, p. 334 ; 2 Mai. 114 ; 7 Lo.

476-500 ; C. N. 684. [1. 497.]

54:3. If the land become so

enclosed in consequence of a

sale, of a partition, or of a

will, it is the vendor, the co-

partioner, or the heir, and not

the proprietor of the land

which offers the shortest cross-

ing, who is bound to furnish

the way, which is in such case

due , without indemnity.—ff. L.

22, De cond. indeb ; L. 1, § 2,

3, Si usuf. pet. ; Grav. L. let.

S. 1. 3, t. 4; Coq. q. 74, p.

214--; Lap. let. S, n. 39; 2

Four. Voisinage, 404 — ; 2

Mai. 130; 5P. Fr.478; 1 Par.

Servitudes, 495-8; C. S. 019;

C. L. 697, 698. [L 497.]

544. If the way thus grant-

ed cease to be necessary, it

may be suppressed, and in such

case the indemnity paid is re-

stored, or the annuity agreed

upon ceases for the future.—

1

Far. Servitudes, 502, 3 j C. S.

620; C. C. V. 476. [L 497]
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CHAPTER THIRD

OF SERVITUDES ESTABLISHED BT
THE ACT OF MAN.

SECTION I.

0/ the different Mnds ofservU
tildes ivhich may he estab-

lished on property.

545. Every proprietor hav-
ing the use of his rights, and
being competent to dispose of

his immoveables, may establish

over or in favor of such im-
moveables, such servitudes as

ho may think proper, provided
they are in no way contrary to

public order.—Th-? "^:^ and the

extent of these Bor.. ^'Tc^ are

determined accordi . , u the
title which constitute . .^ii, or

according to the following
rules if the title be silent.—ff.

L. 1, L. 6, L. 16, Com. praed.

;

L. 5 De serv., L. 19 De usuf. et

quem. ; Poth. C. 0. 1. 13, n. 5,

6,9,10; 3 Toul. 62, 241-246,

426, 446
J
6 P. Fr. 484 - ; 1

Dom. Servitudes, s. 1, u. 3, 14

;

2 Mai. 131-3; 7 Lo. 607 -; 2

Bous. 162 " ; C. N. 686. [I.

497.1

54:6. Real servitudes are

established either for the use
of buildings or for that of

lands.—Those of the former
kind are called urban, whether
the buildings to which they are
due are situated in town or in the
country.—Those of the second
kind are called rural without
regard to their situation.

—

Servitudes take their name
from the property to which
they are due, independently of
the one which owes them.—flf.

L. 1, L. 2, De serv. praed.
rust. ; L. 198, Do verb. sig.

;

Poth. C. 0. 1. 13, n. 2 - J 2 P.

Poul. 294; 2 Mai. 116 -; 7

Lo. 616 - ; 3 Toul. 341 ; 2

Bous. 164 ; 6 P. Fr. 346 --,

485, 486 ; C. N. 687. [I. 499.]

547. Servitudes are either

continuous or discontinuous.

—

Continuous servitudes are those

the exercise of which may bo
continued without the actual

intervention of man ; such are

water conduits, drains, rights

of view and others similar.

—

Discontinuous servitudes are

those which require the actual

intervention of man for their

exercise; such are the rights

of way, of drawing water, of

pasture and others similar.—ff.

L. 14, Do serv., L. 1 De aq.

quotid. et aest. ; 3 Toul. 413,

443 ; 2 Marc. 614 ; 6 P. Fr.

486, 7 ; 2 Bous. 165 ; 1 Dem.
377 ; 2 Mai. 120 ; 7 Lo. 616

j

C. N. 688. [I. 499.]

54:8. Servitudes are appa-
rent or unapparent.—Apparent
servitudes are those which are

manifest by external signs,

such as a door, a window, an
aqueduct, a sewer or drain,

and the like. — Unapparent
servitudes are those which
have no external sign, as for

instance, the prohibition to

build on a land or to build

above a certain fixed height.

—

ff. L. 20, Do serv. praed. urb.

;

3 Toul. 443; 1 Dem. 327; 7

Lo. 512, 613 ; 6 P. Fr. 487 ; 7

Mai. 115-121 ; 2 Marc. 614; C.

N. 689. [I. 499.]

SECTION II.

How servitudes are cstah'

lished.

64:9t No servitude can bo
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established without a title
;

possession even immemorial is

insufficient for that purpose.

—

C. P. 186 } C. 0. t. 13, a. 225
j

Poth. C. 0. t. 13, n. 19, Pres.

n. 164, 286, 287 ; 2 Mai.
122} C.N. 690, 691. [1.499.]

5dO. The want of a title

creating the servitude can only

be supplied by an act of recog-
nition proceeding from the
proprietor of the land subject

thereto.—3 Toul. 446, 7 j 2

Bous. 170 ; 2 Mai. 127 j 6 P.

Fr.491, 2; C. N.696. [1.499.]

651* As regards servitudes

the destination made by the
proprietor is equivalent to a
title, but only when it is in

writing, and the nature, the

extent and the situation of the
servitude are specified.—ff. L. 7

Com. praedj C. P. 216, 216;
Ser. Inst. 145; Bour. Servi-

tudes, s. 3 • Poth. C. 0. t. 13,

a. 228 & n. ; Lai. Servitudes,

170; 3 Toul. 449, 451, 466,

476 5 C. N. 692, 693. [1.499.]

552. He who establishes a
servitude is presumed to grant
all that is necessary for its

exercise.—Thus the right of

drawing water from the well
of another carries with it the

right of way.—fF. L. 11, Com.
Sraed; L. 10, De reg. jur. ; 2

[al. 127j 6P. Fr. 494: C. N.
696. [I. 601.]

SECTION II r.

Of the rights of the propne-
tor of the land to which

the servitude is due.

553. lie to whom a servitude
is duo has tho right of making
all the works necessary for its

exercise and its preservation.-'

if. L. 20, § 1, De serv. praed.
urb.

J
L. 10, Do ser. L. 15,

De serv. praed. rust, j L. 11,

com. praed. ; Dom. 1. 1, t. 12,

s. 1, n. 7, s. 4, n. 1,2, s. 5,n. 3;
Lai. 60, 74, 300 ; 3 Toul. 240,

241, 500; 7 Lo. 535; 5 P. Fr.

499 ; 2 Mai. 128 ; C. N. 697.

[I. 501.]

554. These works are mado
at his cost and not at that of

the proprietor of tho servient

land, unless the title constitut-

ing the servitude establishes tho

contrary.—flf. L. 15, De sorv.

;

L. 6, § 2, Si serv. vind. ; Dora.

1. c; 1 Mai. 128; 5 P. Fr.

499 - ; C. N. 698. [I. 601.]

555. Even in the case whcro
the proprietor of the servient

land, is charged by the title

with making; the necessary
works, for the exercise and
for the preservation of the

servitude, he may always free

himself from the charge by
abandoning the servient im-
moveable, to the proprietor of

the land to which the servitude
is due.—ff. 1.. 23, § 2, De serv.

praed. rust. ; L. 12, com. praod;
Cod. L. 3, De serv. et aq. ; 1

Dom. Servitudes, s. 4, n. 6;

Fav. D<5guerpissoment, Servi-

tudes; 3 Toul. 160, 217, 220,

224, 226, 601, 610, 511 ; 2 Mai.

129; 7Lo. 537 -; C. N. 699.

[I. 501.]

556. If the land in favor

of which a servitude has been

established come to be divided,

the servitude remains duo for

each portion, without however
the condition of the servient

laud being rendered worse.—
Thus in the case of a right of

way, all the coproprietors have
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I a right to exercise it, but they

aro obliged to do so over tlie

I

tmo portion of ground.—ff. L.

17, Do Borv. J
L. 23, De sorv.

I
praed. rust ; Dom. Des sorv. s.

L},n.7} 3 Toul. 494, 6 ; 2 Bous.

112: 7Lo. 638,9; 2 Mai. 130
j

Up.Fr. 602
J
C. N. 700. [I.

1501.1

5o7i The proprietor of the

j
servient land can do nothing

khich tends to diminish the

uso of the servitude or to

render its exorcise more in-

conreniont.—Thus he cannot
{change the condition of the

emises, nor transfer the ex-
lercise of the right to a place

different from that on which it

vas originally assigned.—How-
ever if by keeping to the place
originally assigned, the servi-

tude should become more one-
rous to the proprietor of the

I

servient land, or if such pro-
prietor be prevented thereby

I

from making advantageous im-
provements, he may offer to the

proprietor of the land to which
it is duo another place as con-
Ircnient for the exercise of his

[rights, and the latter cannot
refuse it.—ff. L. 9, Si serv.

vind. ; L. 20, § 3, L. 31, Do
scrv. pracd. urb. ; Cod. L. 6, §

9, De serv. ; Poth. C. 0. t. 13,

h. 7, Soc. n. 212 ; 6 P. Fr. 603
j

2Mal,131; 2 Bous. 173 j C.N.
FOl. [I. 601.]

558t On his part, he who
as a right of servitude can

lonly make use of it according
|to his title, without being able
|to make, either in the land
pliich owes the servitude, or
jin that to which it is due, any
Icliange which aggravates the
|condition of the former.—ff. L.

8

20, § 6, De serv. proed. urb.
j

L. 24, L. 29, De serv. praed.
rust.

J
L. 1, § 16, 16, Do aq.

ootid, et aest.
J Dom. 1. 1, t.

12, s. 1, n. 8; Poth. Soo. n.
236-7-9

J 3 Toul. 490-2 j 2
Mai. 132

J 2 Bous. 176: 2
Marc. 630; C. N. 702. [I.

603.]

SECTION IV,

Of the extinction of servi-

tudes.

559i A servitude ceases
when the things subject there-
to are in such a condition that
it can no longer be exercised.
—Poth. C. 0. t. 13, n. 13}
Dom. 1. 1, t. 12, s. 6 ; 2 Marc.
630; 6 P. Fr. 607; C. N. 703.
[I. 603.]

560. It revives ifthe things
be restored in such a manner
that it may be used again,
even after the time of pres-
cription.—ff. L. 34, L. 36, Do
serv. praed. rust. ; L. 14, Quem.
sorv.; L. 19, Si serv. vind.;
Dom. 1. 1, t. 12, 8. 6, n. 1 ; 8
Proud. Usufruit, n. 3698

;

3 Toul. 622, 627, 631-3; 2
Bous. 174 ; 6 P. Fr. 607 - ; 2
Mai. 133-4; C. N. 704. [I.

603.]

661. Every servitude is ex-
tinguished, when the land to
whioh it is due and that which
owes it are united in the bame
person by right of ownership.
—ff. L. 10, Com. praed.; L,
30, De serv. praed. urb. ; Dom.
1. 1, 1. 12, s. 6 ; Poth. C. 0. 1. 13,

n. 14, 16 ; C. 0. a. 226 ; 3 Toul.
603 ; 2 Mai. 134 ; 7 Lo. 647 ; 6
P. Fr. 609 ; 2 Bous. 176; C. N.
706. [I. 603.]

562* Servitudes are extin-



88 RUPHTTCUSIS.

guiahed by non-usor during
thirty yoars, between persons
of full ago and not privileged.

—C. P. 186 ; Dom. 1. 1, t. 12, a.

0, n. 6-8
; Poth. C. 0. t. 13, n.

17, 18 ; C. 0. a. 226 ; Dom.
Serv. 8. 1, n. 13; Ser. Inst. 147

j

2 Coch. 236,7 ; 3 Toul. 624

;

Mori. Servitudes, § 33, n. 11

;

C. N. 706. [I. 603.]

663* Tho thirty years com-
mence to run for discontinuous
servitudes from the day on
which they cease to bo used,
and for continuous servitudes
from the day on which any act
is done preventing their exer-
cise.—Dun. 295 ; Dom. Serv.
s. 6, n. 6, 8 ; Ser. 144; Lam. t.

20, a. 10 ; Poth. C. 0. t. 13, n.

18-20; 2 Bous. 177; 6 Mai.
135 ; 3 Toul. 627 ; C. N. 707

;

C. L. 786. [I. 503.]
664« The manner of exer-

cising a servitude may be pre-
scribed like the servitude it-

self and in the same way.—fif.

L. 10, L. 14, L. l7,Quom. Bonr.

amit. ; 2 Mai. 137 ; 6 P. Fr.

614; 3 Toul. 486; C. N. 708;

C. L. 792. [I. 603.]

666* If the land in favor of

which tho servitude is estab-

lished belong to several persons

by undivided shares, the enjoy-

ment by one hinders the pro-

scription with regard to tho

others.—fF. L. 6, L. 10, L. 16,

Quom. serv. amit. ; Dom. ser-

vitudes, 8. 1, n. 19, 20 ; 5 P.

Fr. 614 ; 2 Mai. 138-9 ; C. N.

709. [1. 603.]

566* If among the copro-

prietors there be one against

whom prescription cannot run,

such as a minor, he preserves

tho right for all the others.—

ff. L. 10, Quem. serv. amit.;

Poth. C. 0. a. 226, w. 2 ; Dom.

Servitudes, s. 1, n. 21; Ser.

146,6 ; 2 Bous. 178 ; 6 P. Fr.

616,6 ; 2 Mai. 138 ; 0. N. 710.

[I. 605.]

TITLE FIFTH.
OP EMPHYTEUSIS.

SECTION I.

General provisions.

567. Emphyteusis or em-
phyteutic lease is a contract
by which tho proprietor of an
immoveable conveys it for a
timo to another, the lessee sub-
jecting himself to make im-
provements, to pay tho lessor
an annual rent, and to such

other charges as may be agreed

upon.—Cod. L. 1, L. 2, L. 3,

De ju. emph. ; Dom. 1. 1, t. 4,

s. 10, n. 1 ; 6 Guy. Emphy-
thdose, 680; A. D. Emphy-
thdose, 296, n. 1 ; 7 N. D. Em-

phyth^ose, 338 ; 2 Arg. 300 ; 1

Per. D. 784; Dun. 338; 2

Proud. D. P. n. 709
Proud. Usufruit, n. 97, p. 98

;

Poth. B. R., 16, 6, 67. [1. 605.]
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668i Th« duration of em-
pbyteusis cannot exceed ninety-

nine years and must be for

more than nine.—C. S. L. C. c.

50, 8. 1-3 ; 2 A. D. Emphy-
tbdose, 296 ; 7 N. D. e. v. n. 6,

p. 538; 13 Id. 280; 1 Fer. D.
783; 1 Dom. 221; 1 Bour. p.

(1) ; 2 Ency. 221 ; Poth. B. R.
45. [I. 605.]

569i Emphyteusis carries

with it alienation ; so long as

it lasts, the lessee enjoys all

the rights attached to the
quality of a proprietor. He
alone can constitute it who has
the free disposal o( his pro-
perty.—Dom. 1. 1, t. 4, s. 10, n.

5; 6 any. Emphyt^ose, 682;
2 A. D. e. V. n. 2, p. 296 ; 7 N.
D. 0. V. § 2, n. 6, p. 539 ; 13
Id. 280; IFer. D. 784; 3 Delv.

185; Poth. 111. [I. 505.]

570* The lessee who is in

the exorcise of his rights, may
alienate, transfer and hypothe-
cate the immoveable so leased,

without prejudice to the rights
of the lessor ; if he bo not in

tho exercise of his rights, he
can only do so with judicial
authorization and formalities.

—Dom. I. c. n. 6 ; Lac. 262 ; 2
Arg. 304; 6 Guy. 681,2 ; 1 For.
D. 784; 7 N. D. 539, 543 ; 1
Dur. n..76, 77, 78, 80 ; 2 Ency.
681,2; Feel. H. Rentes fou-
oiiros, 24.—[I. 505.]

571. Immoveables held
under emphyteusis may bo
seized as real property, under
execution against the lessee
by his creditors, who may
bring them to sale with the
formalities of a sheriff's sale.
-6 Guy. 682 ; 1 For. D. 785

;

2A. D. 297; 7 N. D. 542. [I.

505; III. 377.]

672. Tho lessee is entitled

to bring a possessory action

against all those who disturb

him in his enjoyment and even
against the lessor.—2 Proud.
D. P. 325 ; 2 Ency. 456 ; Poth.

n. 3. [I. 607.]

SECTION II.

Of the riffhts and ohlipations

of the lessor and of the

lessee.

673. The lessor is obliged
to guarantee tho lessee, and to

secure him in the enjoyment
of the immoveable leased,

during the whole time legal-

ly agreed upon.—He is also

obliged to resume such im-
moveable and to discharge
the lessee from the rent or

dues stipulated, in the case of

the latter wishing to leave it,

unless there is an agreement to

the contrary.—Dom. I. c. n. 7

;

6 Guy. 682, 3 ; 2 Fer. D. 786

;

2 Arg. 300 " ; 7 N. D. 542
;

2 Ency. 455; Poth. 32, 121,

123 -. [I. 507.]

57^ On his part tho lessee

is bound to pay annually the

emphyteutic rent; if he allow

three years to pass without
doing so, he may be judicially

declared to have forfeited the

immoveable, although there be
no stipulation on that subject.

—Cod. L. 2, De ju. omph.;
Car. I. 7, R6p. 39 ; Dom. 1. c.

n. 10; 1 Fer. D. 784; 7 N. D.

642; 13 N. D. 281; Poth. 1,

35, 40, 38. [I. 507.]

575. The rent is payable in

the whole, without tho lessee

having a right to claim its re-

misiiiion or diminution, either

I
on account of sterility or of
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unavoidable acoidonts whioh
may have destroyed the harvest
or hindered the enjoyment, or

even for a loso of a part of the
land.—Cod. L. 1, Do ju. emph.

j

Dom. 1. c. n. 8 ; 1 For. D. 784;
6 Guy. 682; 7 N. D. 643; 2

Ency. n. 27, p. 456 ; Poth.
14-16. [I. 507.]

576. The lessee is held for

all the real rights and land
charges to which the property
is subjected.— 6 Guy. 682

;

Dom. 1. 0. s. 20 ; 7 N. D. 643
;

2Enoy.456; Poth. 66, also 110.

[I. 607.]

577. He is bound to make
the improvements which he
has undertaken, as well as all

greater or lesser repairs.—He
may be forced to make them
even before the expiration of
the lease, if he neglect to do so,

and the land suffer thereby any
considerable deterioration.—
Dom. 1. 0. s. 10, n. 9 ; 6 Guy.
682 ; 7 N. D. 544 ; 2 Ency. 457

;

Poth. 57, 68, 59 --. [I. 507.]

678> The lessee has not the
right to deteriornte the immove-
able leased ; if ho commit any
waste which greatly diminishes
its value, the lessor may have
him expelled and condemned
to restore the things to their
former condition.—Dom. 1. c.

;

Nov. 120, c. 8 ; 6 Guy. 682 ; 7

N. D. 643
J
Poth. 42 -. [I.

607.]

SECTION III.

Of the termination ofenqjhy-
teiisiSf

579. Emphyteusis is not
subject to tacit renewal.—It

ends

:

1. By the expiration of the

time for which it was contract^

od, or after ninety-nine years,

in case a lout^er term has been
stipulated;

2. By forfeiture judicially

pronounced for the causes set

forth in articles 674 and 578,

or for other legal causes

;

3. By the total loss of tho

estate leased

;

4. By abandonment.—Dom.
1. 0. n. 7 ; 6 N. D. Ddguerpis-
sement, § 2, n. 1 — j 7 Id. 542;

1 Duv. n. 181 ; Tr. Louago, n.

40; 2 Ency. Bail emph. n.

31 " ; 2 De V. & Gil. Emphy-
t^ose, n. 37 ; Poth. 63, 121, 116,

114, 190. [I. 607.]

580. The lessee is only al<

lowed to abandon if he have
satisfied for the past all tho

obligations which result from

tho lease, and particularly if

he have paid or tendered all

arrears of the dues, and mado
the improvements agreed up-

on.—0. P. 109
J

1 Lau. 327;

Loy. 1. c. & n. 13 ; 6 N. D. 128;

7 Id. 642; Poth. 147 -, 185--.

[I. 507.]

581. At the end of the lease,

in whatever way it happens,

tho lessee must give up, in good

conditicn, the property receiv-

ed from the lessor, as well as

the buildings ho obliged him-

self to construct, but he is not

bound to repair those which ho

has erected without being ob-

liged to do so.—L. & B. let. E.

som. 22
J

1 Fer. D. 783-6 ; 7

N. D. 643,4; 2 Ency. 457;

Poth. 46, 43. [I. 607.]

582. As to improvements
which the lessee has made
voluntarily, without being

bound to do so, the lessor has

the option of either keeping
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them, upon paying what they

cost or thoir actual value, or

permitting the lessee, if the lat-

ter can do so with advantage
to himselfand without deterio-

rating the land, to remove them
at his own expense ; other-

wise, in each case, they belong,

\rithout indemnification, to the

lessor, who may, nevertheless,

compel the lessee to remove
them, in conformity with tho
provisions of article 417.—

2

Arg. 303-4
J

Fer. D. 786; 7

N. D. 644 - ; 1 Duv. n. 174
j

2 De V. &Gil. 370} Poth. 41.

[I. 507
J
III. 377.]

BOOK THIRD.
OF THE ACQUISITION AND EXERCISE OP RIGHTS

OF PROPERTY.

GENERAL PKOVISIOXS.

583t Ownership in property

is acquired by prehension or

occupation, by accession, by
descent, by will, by contract,

by prescription, and otherwise
by the effect of law and of ob-
ligations.—Poth. Prop. n. 19--;

3 Marc. 1-3; 3 Boi. 4 - ; C.

X. 711, 712. [II. 255.]

584i Things which have no
owner are held to belong to the
crown.—Cod. De bon. vac. L.

1; ff. De adq. rer. ; Inst. 1. 2
1. 1, § 12 ; Dom. Dr. pub. 1. 1,

t.6, s. 3, n. 1-4; 3 Desp. 150,
n.3; C. 401; 4 Toul. 6, 38, 61,

320;C. N. 713. [11.255.]
585> There are things

which have no owner and the
use of wliich is common to all.

The enjoyment of these is re-

gulated by laws of public
policy.—ff. L. 2, De div. rer.

;

Poth. Prop. n. 21, 22, 51, 60

;

.-» Toul. 22 ; 3 Marc. 5 ; C. N.
1U. [11.255.]
586i The ownership of a

8#

treasure rests with him who
finds it in his own property ; if

he finds it in the property of
another, it belongs naif to him,
and the other half to the owner
of tho property.—A treasure is

any buried or hidden thing of
which no one can prove himself
owner, and which is discovered
by chance.—ff. L. 31, § 1, Do
adq. rer. ; Cod. L. un. De
thesaur. ; Inst. 1. 2, t. 1, § 39;

Dom. Dr. pub. 1. 1, t. 6, s. 3,

n. 7 ; 3 Desp. 144, s. 4 ; Poth.
Prop. 64-66 ; Fen. Poth. on a.

716, p 186 " ; 3 Marc. 6, 7 ; C.
N. 716. [II. 255.]

587. The right of hunting
and fishing is governed by par-
ticular laws of public policy,

subject to the legally acquired
rights of individuals.—ff. L. 3,

De adq. rer. ; Inst. 1. 2, t. 1, §

2 & 12; 0. 1516, a. 89; 0.
1681, 1. 5, p. 356; 0. 1669, t.

30,31; C.S. C. c. 62; C. S. L.
C. c. 29 ; Poth. Prop. n. 33, 47,

51, 62, 53, 56 ; 4 Merl. Chasso,
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§2, p. 120--; 3 Marc. 6} C.N.
716. [II. 266.]

588. Thingn which aro thv.

produce of tho soa, or aro drawn
from its bottom, found floating

on its waters, or oast upon its

shores, and which never had
an owner, belong, by right of

occupancy, to the Under wlio

has appropriated them.—Steph.
bk. 4, p. 436, 626 -

; 0.

M. 1. 4, t. 0, a. 19, 20; C. N.
717. [II. 255.]

589. Things once possessed,
which are afterwards found at
Boa, or on the sea shore, or
their price, if they hare been
sold, continue to be the pro-

Eerty of the original owner, if

o claim them, and if ho do
not, they belong to the crown

;

save in all cases tho claims of
those who find and preserve
them, for the salvage and pre-
servation.—I. S. 17 & 18 V.
c. 104 ; Steph. 1. c. ; 0. M. 1.

4, t. 9, a. 24, & Val. on same
;

C. N. 717. [II. 255.]

590. Whatever relate* to

wrecked ships and their cargo,

tho articles and fragments
coming from them, the mode
of disposing of them and of

the price they bring, and the
right of salvage, is specially

regulated, according to the
same principles, by the im-
perial statute, intituled : The
Merchant Shipping Act, 1854.

—I. S. 17 & 18 V. c. 104, s:

443-500; C. N. 717. [11.257.]
591. Tho grass upon tho

beaches of the river St. Law-
rence which are not private
property, is, in certain places,

granted by special laws or

particular titles to the riparian

proprietor, under the restric-

tions imposed by law or hy
regulations.—In other cases,

if tho crown liavo not other-

wise disposed of it, it belongs

by right of occupancy to him
who cutT it.—C. S. L. C. o. 27,

s. 1,2. [11.257.]
692. Things found in or

upon the river St. Lawrence, or

the navigable portion of it.'i

tributaries, or upon tho banic»

thereof, must be advertised and
disposed of in tho manner pro-

vided by special pi'ovincial

laws.—12 V. c. 114, s. 98, Oi);

22 V. c. 12. [II. 257.]

593. Things found on tlio

ground, on the public high-

ways or elsewhere, even on

the property of others, or

which aro otherwise without

a known owner, are, in many
cases, subject to special laws,

as to the public notices to bo

given, the owner's right to

claim them, tho indemnifica-

tion of tho finder, their sale,

and the appropriation of their

price.—In the absence of such

provisions, the owner who has

not voluntarily abandoned
them, may claim them in tho

ordinary manner, subject to

the payment, when duo, of an

indemnity to the person who

found and preserved them; if

they be not claimed, they be-

long to such person by right

of occupancy. —- Unnavigablc

rivers are, for the purposes

of this article, considered as

places on land.—Dom. 1. 1, t.

6, s. 3, n. 6; Poth. Prop. n.

67-; C.N. 717. [II. 257.]

594. Among the things

subject to tho special pro-

visions mentioned in tho pre-

ceding article are :
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[ho things

lecial pro*

tho pre-

1. Wood or other objects

obstructing beaches and the

adjoining lands

;

2. Unclaimed goods in tho

hands of wharfingers, ware-
house-keepers, and carriers

cither by land or by water;
3. Articles remaining in tho

post-oflico with dead letters

;

4. Things suspected to havo
boon stolen, remaining in tho

hands of ofiicors of justice
;

5. Animals found straying.

—C. S. L. C. 0. 66; c. 104; o.

26, 8. 9, 10; c. 28, s. 2; C. S.

C. c. 31, 8. 29-31. [II. 257.]

595. Certain matters which
como under the heading of tho

present book aro incidentally

treated in tho books preceding.

—[III. 377.]

TITLE FIRST.
OF SUCCESSIONS.

ORNBRAL PROVISIONS.

596« Succession is the trans-
mission by law or by tho will of

man, toono or more persons, of

tho property and tho transmis-
slblo rights and obligations of

a deceased person.—In another
acceptation tho word " succes-
sion" means tho universality of
tho things thus transmitted.

—

Poth. Sue. 2 ; 4 Toul. 63 ; 6 P.
Fr. 7, 8; 1 Rog. 610. [II.

257.]

597. Abintestate succession
is that which is established by
law alone, and testamentary
succession that which is de-
rived from the will of man.
Tho former takes place only in
default of tho latter.—Gifts in

contemplation of death partake
of the nature of testamentary
successions. — Tho person to

whom either of these auoces-
Bions devolves is called heir.

—

Poth. Sue. 1, 2 ; C. S. L. C. o.

34, 8. 2 ; 1 Rog. 610 ; 11 Merl.
152 -; 6 P. Fr. 115--; C. L.

875. [II. 257.]

598. Abintestate succes-

sion is subdivided into legiti-

mate succession, which is con-
ferred by law upon relatives,

and irregular succession, when,
in default of relatives, it de-

volves upon persons not relat-

ed.—Poth. Sue. 1, 2 ; 6 P. Fr.

22 ; C. L. 873, 874 ; C. N. 756,

766. [II. 259.]

599> [The law, in regulating

a succession, considers neither

tho origin nor tho nature ofthe
property composing it. Tho
whole forms but one inherit-

ance which is transmitted and
divided according to uniform
rules, or tho dispositions mado
by tho proprietor.]—6 P. Fr.

199 D. 161, 162, n. (c) ; C.

S. L. C. e. 34, s. 2, § 1 J C. N.
732. [II. 259.]
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CHAPTER FIRST.

OF THE OPENINO OF SUCCESSIONS
AND OF THE SEIZIN UF HEIRS.

SECTION I.

Of the opening ofsuccessions.

600t Tho placo ivhero a
succession dovolvos is dotor-

minod by tho domicilo.—Cod.

L. Un. Ubl. do hor. ag.; 2 P.

Fr. 408; 1 Toul. 321; 4 Id.

4l»; 1 Dolv. 46; C. N. 110.

[II. 269.]

601i Successions devolve by
natural death, and also by
oivil death.—Poth. Sue. c. 3, §

1, Com. n. 502, Intr. n. 176,

C. 0. n. 36; C. P. 337 ; C. 36;
Fen. Poth. 189; C. N. 718.

[II. 269.]

602* Successions devolve by
civil death from the moment it

is incurred.—ff. L. 10, § 1, De
poen. ; L. 6, De inj. rumpt. irr.;

0. 37 : Rog. 611 ; 1 Chab. Sue.

13,14; C.N. 719. [11.261.]

603« Where several per-

sons, respectively called to the

succession of each other, perish

by one and the same accident,

so that it is impossible to as-

certain which of them died

first, the presumption of sur-

vivorship is determined by cir-

cumstances, and, in their ab-
sence, by the considerations of

age and sex, conformably to

the rules contained in the fol-

lowing articles.—fif. L. 32, § 14,

De don. int. vir. et ux. ; De
reb. dub. ; Poth. Sue. c. 3, s. 1,

§ 1, C. 0. t. 17, n. 38 ; Merl.
Mort, § 2, a. 2 ; 6 P. Fr. 124 -;
2 Mai. 167 ; C. N. 720. [II.

261.]

604* Whoro those who per-
ished together were under
fifteen years of age, the oldest

is presumed to have survived
;—If they were all above tho

ago of sixty, the youngest is

froHumod to have survived ;

—

f some were under tho age of

fifteen and others over that of

sixty, tho former aro presumed
to have survived;—If some
were under fifteen or over

sixty years of age, and tho

others in tho intormodiuto age,

the presumption of survivor-

shin is in favor of tho latter.

—

ff. L. 22, L. 23, De reb. dub.

;

4 P. Poul. n. 43, p. 30 ; 1 Chab.
Sue. on a. 722, n. 30 - ; C. N.
721. [II. 261.J
606* If those who perishod

together were all between tho

full ages of fifteen and sixty,

and of the same sex, tho order

of nature is followed, accord-

ing to which the youngest is

presumed to survive ;—But if

they were of different sexes,

the male is always presumed
to have survived. — if. 1. c. 4

P. Poul. 1. c. ; 1 Chab. Sue. on

a. 722 ; 2 Id. 32; 3 Marc. 15--;

Rog. on a. 722 ; C. N. 722. [II.

261.]

SECTION £1.

Of the seizin of heirs.

606. Abintestate succes-
sions pass to the lawful heirs

in the order established by

law; in default of such heirs,

they devolve to tho surviving

consort, and if there be none,

they fall to the crown.—fif. L.

un. undd v. & ux. ; Cod. e. t.

L. 1, L. 4, do bon. vac. ; Poth.

Sue. c. 1, s. 2, a. 3, § 3 ; 1 Toul.
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66; 2Dom. ; 6 P. Fr. 141,2;
C. N. 72H. [11.261.]
607i Tho lawful hoirs, whon

they inherit, aro eeizod by law
nionu of tho property, rights

und nctiuna of the docoased,
i<ii))Juct to tho obligation of
(liMcharging all the liabilities

ot'tho HUcoesHion; but the sur-

viving consort and the crown
require to be judicially put in

])0H80ssion, in the manner sot

lorth in tho Code of Civil Pro-
cedure.—C. P. 318 ; Poc. 196,0;

3 Livu. 80 --J Poth. Sue. c. 3,

B. 2, Prop. n. 248, 261, 332,

m, Pos. n. 67, C. 0. t. 17, n.

1501; 4Toul. 91,97,99,268--;
2 Dom. 9, n. 24 ; 6 P. Fr.

144", p. 166, n. 85, p. 163; 2
Mai. 170 ; C. N. 724. [11. 261.]

CHAPTER SECOND.

OF THE QUALITIES REQUISITE TO
INHERIT.

608. In order to inherit, it

is necessary to bo civilly in

existence at the moment when
the succession devolves ; thus,

tho following aro incapable of
inheriting

:

1. Persons who aro not yet
conceived

j

2. Infants who are not viable
when born

;

3. Persons who are civilly

(lead.—£F. L. 6, L. 7, Do su. ot
lo. her. ; C. P. 337 ; Poc. 197, 8

;

4 P. Poul. 26 -; Poth. Sue. c.

1, 8. 2, C. 0. 1. 17, n. 6, 8 ; Lam.
t. 41, a. 3-6; 2 Mai. 173; 6 P.
Fr. 166; D. 165; C. N. 725.

[II. 263.]

609. Aliens may inherit in
Lower Canada in tho same
manner as British subjects.

—

C.25; C. S. C. c. 8,s. 9; Poth.

Pors. o78, Sue. s. 2; A P. Fr.
180 --; C. N. 726. [II. 263.]

610. The following persons
aru unworthy of inheriting and*
as such, are excluded from suo-
cessions :

1. Ilowhohasbeenoonvietod
of killing or attempting to kill

tho docouHod
;

2. IIo who has brought
against tho deooased a capital
charge, adjudged to bo calum-
nious

;

3. Tho heir of full ago, who,
being cognizant of tho murder
of tho deceased, has failed to

give judicial information of it.

—fif. L. 9, Do ju. fisci ; L. 7, 5

4, Do bon. damn. ; L. 9, $ 1, 2,

Do h. q. ut indig. ; Poc. 197

;

Lac. Indignity, n. 1-6; Poth.
Sue. c. 1, s. 2, a. 4, § 2, C. 0. t.

17, n. 14; 6 P. Fr. 181 --; 2
Mai. 174; 1 Rog. 623, 4; Fen.
Poth. 19, 194; 1 Chab. 69-j
C. N. 727. [II. 263.]

611. Tho failure to inform
cannot however bo set up
against the ascendants or des-

cendants, or tho husband or

wife of the murderer, nor
against tho brothers or sisters,

uncles or aunts, nephews o^

nieces of tho murderer, nor
against persons allied to him in

tho same degrees.—Cod. L- 13,

L. 17, Do h. q. accus. non.

poss. ; 1 Hen. 1. 4, c. C, 1. 101

;

Lob. Sue. 1. 3, c. 9, n, 6; 0.

1690, t. Dcs Plaintcs ; L. & B.
let. C. c. 25, li. c. 6, S. c. 20 ; 1

Fur. Oil -; 6 P. Fr. 191-3-4;

2 Mai. 176; 1 Chab. 83; 2

Bous. 28 ; C. N. 728. [II. 263.]

612. Any heir who is ex-
cluded from tho succession by
reason of unwortbinoss is bound
to restore all the fruits and
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roTonuoa Ihat ho Imo rooolvoUi

Inoe th« tiouoMiilun Uovolvoil.

—I Fur. fi08; l». Fr. lOH; 4

Toul. 117; 2 Mai. 177 ( 2nuuH.

20 J 0. N. 720. fir. I'Oa.j

013. Tho ohlltii'oi) of an un-
worthy hoir aru not uxoluiUxl

tVom tlin HUuooHrtlon by rouHou
ut'tho fault of thuir I'athur. if

thoy oouu) to It in tlioir own
right anil without tho aid of

roproHontation, whioh in thin

(MiKo «loo8 nottalto |»!aoo.—Lob.
8uo. 1. l\, e. 0, n. ; Poth. Suo.
0. I, H. 2. a. A, § 1, 2, 0, 2, M. 1,

a. l,§ 2 ; Lao. o. v. n. <i ; Fon.
Poth. 106 } C. N. 7;{0. L".
2C3.]

CHAPTER TIIIIU).

or THK DIKFKltKNT URnSBS OF
8UC0KH8I0N.

SROTION I.

General j^rovisions.

614s* Suoooaaiuna dovolvo to

tho ohildron and doaoondants of

tho doooasod, and to hia aaoond-
ants and ooUatoral rulationa, in

tho ordor and according to tho

rules horoinaftor laid down.—if.

L. 7. Do bon. damn. ; Poth.

Sue. 40, CO. t. 17, n. 15 5 2 P.
Fr.lOSj D. 101, n. b, c; 0.

N. 7;n. [11.205.]
615* Proximity of rola-

tionahip is dotormined by tho

number of gonorationa, oanh
generation forming a dogroo.
—nr. L. 10, § 10, Do grad. ot

aff. ; Poth. Mar. n. 123; Suo.
c. 1, s. 2. a. 3; 4 Toul. 105;
P. Fr. 212 -

J
C. N. 735. [II.

265.1

616* Tho succosaion of do-
grooa forms tho lino.—Tho sue-

oesaion of dogroea between por-

lonM who dofloond one from tho

other In oallod thu diroot lino

;

that botwoon porHouH who do not

doMuond tliu one from the othor,

but from a uommon anuoMlor, In

oallod tho oollaioral linn.—Tlio

diroot lino Ih dlHtingulahed into

tho direct deHo:>nding, and tlio

<lii'cut aHoundl.ig line.— 'fliu

former uonnoctH tho anooHlor

wit!) hla doHoondantH ; the latlor

oonuectH the individual with

luH anoeHt(U'ri.— If. L. 1, Do
grad. ot air. ; Poth. Mar. n.

121. 2; Sue. o. 1. h. 2, a. 3;

O.N. 730. [11.205.]
617> In the direct lino tho

degreoH aro eomputod to bo m
nmny aa thero are generatioim

botwoon tho poracma ; thua tho

Hon ia, with roapeotto the father,

in tho Orat degree, the grand-

son in the aooond, and rool-

prooally aa to tho father and

grandfather in roapoot of tlio

aon and grandaon.— IT. L. 10, §

0,Lo. ; Poth. I.e.; 2Mal.lHa;
0. N. 737. [II. 205.]

618. In tho ooUatoral lino

tho dogroea are reckoned by

tho gonerationa from one rolii-

tion up to and not inolu(Un;j;

tho common aiu^cator, and from

tho latter to tho other relation.

— Thua two brothera aro in

tho Hcoond degree, uncle and

nephew in tho third, cousins-

german in tho fourth, and 80

on.—ff. L.l, 1. 0. ; Inst, Do gnid.

otcog. §7; Poth. Suo. c. l,s.

2, a. 3 ; 4 Toul. 108 ; P. Tr.

212; 2 MaL 183; C. N. 7.JS.

[II. 205.]

SECTION II.

Of rcjirescntation.

619. Ropresontation is »
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llfltlnn of law, tho ufl'oot ut'

Mfliloh U to put tho ronroKontu-

llvoM In thn nlacu, In tho dugroo
and in tho rtffhtH of tho porNon
ropi'OHontod. — Nov. IH, n. 4j
I'oth. Hno. 40, 0. 0. t. 17, n.

17; 4 1'. Poul. 2(1, 7; 2 Mai.
1H4; O.N. 7:iU. t'l. 5i06.)

620i lloproHontatlon takoH
plaou without limit in thu diroot

lino doH()cndinf{ ; it Ih allowed
wliuthor thu ohildron of tlio

doooaHod oompoto with tlio doN-
(UMKlantn of a prudoooanod
olilld, or whothor all tho ohild-

rou of tho donoaHod having diod
lutforo him, tiio doHoondantH of

thoHo ohildron happon to bo
ill oqual or unoqual dogroos
aiuongHt thomHolvoft.—Cod. L.
.'I, Do 8ui. ot log.

; Inut. Do
harod. q. ab intoHt. ; Nov. 118,

127, 0. 1; C. 1». 310; Lam. t.

41, a. 20; Poth. Huu. 41; 3

Lull. 82; 2 P. Fr. 220; 0. N.
740. [11. 2«fi.]

62L UoproHontation doos
not tako plaoo in favor of aa-

condantH ; tho noaroHt in oach
iinu oxcludoH tho moro dintant.

-Nov. 118, 0. 2 ; 4 P. Poul.

27, n. 30; Poth. Suo. 70; 111.

d'Arg. 11; Lam. t. 41, a. 20;
4 Toul. 191} 0. N. 741. [II.

207.1

G22> In tho ooUatoral lino

ruprosontation is admitted only
whoro nophowd and niocos suo-
cood to thoir undo and aunt
coiKMirrontly with tho brother
and Hirttor of tho docoasod.—0.
P. :{20; Nov. 118, o. 4; Poc.
200 ; I Lau. on a. 320; Poth.
Sue. 94, 101; 6 P. Fr. 233; 2
Mai. 185; C.N. 742. [II. 267.]

623t In all cases where ro-

proaontation is admitted, tho
partition is offeoted aooording

to rootM; If ono root havo
Huvoral branuhoN, tho lubdl-
vlfllon la alio made aooording
to rootM in oaoh branuh, unii

tho momborN of tho Namo
branch divldo among thom-
NolvoN by hottdH.—Nov. 118, o.

I; 0. P. 320, 321; 3 Lau. 87,

03 ; 1 Arg. 430 ; Poo. 200
(

Poth. Suo. 40; Guy. Buoooh-
HionM, 576; Lam. t. 41, a. 23;

P. Fr. 240 ; 2 Mai. 186 ; C.

N. 743. [11.207.]
624* Living pomons can-

not bo roproHontod, but only
thoHo who are naturally or
olvilly dead.—A portion may
roproMont him whoso aucooHfiion

ho has renounced.—Nov. 118,

0. 1; 4 P. Poul. n. 38; 1 Arg.
437 ; Poth. Hue. o. 2, h. 1, a. 1,

C. 0. t. 17, n. 18 ; Lam. t. 41,

a. 25; P. Fr. 243; 2 MaL
187; O.N. 744. [11.267.]

SECTION III.

Of succvasions flcvolving to

descendants.

625* Children or thoir doB-
condanta Bucoood to their father

and mother, grandfathers and
grandmothers, or other ascend-
ants, without distinction of sox
or primogeniture, and whether
they aro the issue of tho samo
or of dilToront marriages.

—

They inherit in oqual portions

and by heads when they aro

all in tho samo degree and in

thoir own right ; tliey inherit

by roots, when all, or some of

them, come by representation.

—Nov. 118,0. I; C. P. 302; 3

Lau. 11, 12 ; Poth. Sue. c. 2, s.

1, a. 1, 5 4; s. 3, § 1; C. N.
745. [II. 267.]
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SECTION IV.

Of successions devolving to

ascendants.

626i [If a person dying
without isBuo, leave his father

and mother and also brothers

or sisters, or nephews or nieces

in the first degree, the succes-
sion is divided into two equal
portions, one of which devolves
to the father and mother, who
share it equally, and the other

to the brothers and sisters,

nephews and nieces of the

deceased, according to the
rules laid down in the follow-

ing section.]—6 P. Fr.248-263;
2 Mai. 189; 2 Bous. 58; 2 Marc.
76, 7

J
C. L. 899

J
C. N. 748.

[II. 269.]

627. [If, in the case of the
preceding article, the father or

mother had previously died, the
share he or she would have
received accrues to the sur-

vivor of them.]—6 P. Fr. 280
j

2 Mai. 194, 5; 2 Bous. 59, 61;
2 Marc. 78; C. L. 900; C.N.
749. [II. 271.]

628. [If the deceased leave

no issue nor brothers nor sisters,

nephews nor nieces in the first

degree, nor father nor mother,
but only other ascendants, the

latter succeed to him to the
exclusion of all other collat-

erals.]—6 P. Fr. 249 - ; 2 Aa\.
189; C. L. 901; C. N. 746.

[II. 271.]

629. In the case of the pre-
ceding article the succession is

divided equally between the

ascendants of the paternal line

and those of the maternal line.

—The ascendant nearest in de-
gree takes the half accruing to

his line to the exclusion of all

others. — Ascendants in the
same degree inherit by heads
in their line.]—6 P. Fr.249 --

;

2 Mai. 189 ; 2 Marc. 77 ; 2 Bous.
55 - ; C. L. 902 ; C. N. 746.

[II. 271.]

630t Ascendants inherit, to

the exclusion of all others, pro-
perty given by them to their

children or other descendants
who die without issue, where
the objects given are still in

kind in the succession, and if

they have been alienated, the
price, if still due, accrues to

such ascendants.—They also

inherit the right which the
donee may have had of re-

suming the property thus
given.—ff. L. 6, De jur. dot.:

Cod. L. 2, De bon. q. lib. ; C.

P. 313; C. 0. 316 ; Lam. t. 41,

a. 35 ; Poth. Sue. c. 2, s. 2 ; 3

Boi. 82 " ; 1 Rog. 636 ; 3 Marc.
76 ; 2 Mai. 190 - ; 4 Conf. du
C. on a. 747, p. 29 — ; 2 Bous.

57 ; 6 P. Fr. 259 - ; C. L.

904; C.N. 747. [11.271.]

SECTION V.

Of collateral successions.

631. [If the father and
mother of a person dying with-
out issue, or one of them, havo
survived hii i, his brothers and
sisters, as well as his nephews
and nieces in the first degree,

are entitled to one half of the

succession.]—6 P. Fr. 288 ; 4

Toul. 205 -; 2 Mai. 195--; C.

626; C. L. 907 ; C. N. 751.

[II. 273.]

632. [If both father and
mother have previously died,

the brothers, sisters, and
nephews and nieces in tho

first degree, of the deceased
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guccccd to him, to tho exclu-

sion of tho ascendants and the

other collaterals. They suc-

ceed either in their own right,

or by representation as pro-

vided in the second section of

this chapter.]—Nov. 118, c. 2

;

127, c. 1 ; 4 Toul. 178, 200-218

;

6P.Fr. 282 --; C.N. 750. [II.

273.]

633. [The division of the

half or of the whole of the suc-
cession coming to the brothers,

sisters, nephews or nieces, ac-

cording to tho terms of the two
preceding articles, is effected

in equal portions among them,
if they bo all born of tho same
marriage ; if they be the issue

ofdifferent marriages, an equal
division is made between tho
two lines paternal and maternal
of tho deceased, those of tho
whole blood sharing in each
line, and those ofthe half blood
sharing each in his own line

only. If there be brothers and
sisters, nephews and nieces on
one side only, they inherit the
whole of tho succession to the
exclusion of all the relations of
tho other line.]—6 P. Fr. 289

j

2 Marc. 78, 79 ; 4 Toul. 216
;

Rog. 646 ; 2 Bous. 63 j 3 Boi.

104 5 C. L. 909; C. N. 762.

[II. 273.]

634. [If the deceased, hav-
ing left no issue, nor father nor
inother,nor brothers,nor sisters,

nor nephews nor nieces, in the
tirst degree, leave ascendants
in one lino only, tho nearest of
such ascendants takes one half
of the succession, tho other half
of which devolves to the nearest
collateral relation of the other
line.— If, in the same case,
there be no ascendant, the

whole succession is divided
into two equal portions, one of
which devolves to tho nearest
collateral relation of the pater-
nal line, and the other to tho
nearest of the maternal line.]

—Among collaterals, saving tho
case of representation, tho
nearest excludes all the others

j

those who are in tho same de-
gree partake by heads.—6 P.
Fr. 299.J 4 Toul. 219; 2 Mai.
198 ; Hog. 647 ; 3 Marc. 80; C.
L. 910;- C.N. 753. [11.273.]
635. Relations beyond tho

twtiitth degree do not inherit.

—

In default of relations within
the heritable degree in one
line, the relations of the other
line inherit the whole.—C. N.
765. [II. 273.]

SECTION VI.

Of irregular successions.
'

636. When the deceased
leaves no relations within the
heritable degree, h's succes-
sion belongs to his surviving
consort.

—

S. L. un. und5 v. et

ux.; Cod. e. t.; 3 P. Poul. 310;
Poth. C. 0. t. 17, n. 35; Loy.
Seign. c. 12, n. 104; 4 Toul.

n. 283, 319; C. N. 767. [II. 276.]

637. In default of a surviv-

ing consort, the succession falls

to the crown.—Cod. L. 1, L. 2,

L. 3, L. 4, L. 5, Do bon. vac.

;

C. P. 167; Poth. Sue. c. 6;
Loy. Seign. c. 12, n. 101 --; 6

N. D. Deshdrence, 323 ; C. 401

;

D. on a. 768; C.N. 768. [II.

276.]

638. In the case of the two
preceding articles a statement
of the property of the succes-
sion, coming to the surviving
consort or to tho crown, must
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bo made, at their diligence,

by means of an invpntory or

other equivalent instrument,
before they can claim to bo
authorized to take posses

-

sion.—Poth. Sue. 229 j 6 N. D.
319, 321 ; 4 Toul. p. 289, 32,

535 ; 1 Chab. Sue. 592 ; 2 Dem.
35, 36 ; C. N. 769. [II. 275.]

639* This possession must
be demanded in the superior
court of original jurisdiction of
the district in which the suc-
cession opens, and tho suit is

prosecuted and adjudicated up-
on in the manner and accord-
ing to the forms determined in
tho Code of Civil Procedure.

—

N. D. 323j C. 607
J
4 Toul.

321 - ', 1 Chab. 592 ; 2 Dem.
37

J C. N. 770. [II. 275,]

640. Whenever tho pres-
cribed ri^es 4ind formalities

have not been complied with,

tho heirs, if any appear, may
claim an indemnity, and even
^amages, according to circum-
stances, for the consequent
losses incurred. — 1 Chab.
598 - ; 2 Dem. 38 ; C. L. 927

;

C. N. 772. [II. 275.]

CHAPTER FOURTH.

OP ACCEPTANCE AND RENUNCIA-
TIOX OF SUCCESSIONS.

SECTION I.

Of acceptance of siiccessio^is.

€41> No one is bound to

accept a succession which has
dtrolved to him.—Cod. L. 16,

De ju. delib. ; C. P. 316 ; Poth.
Prop. n. 248, Sue. o. 3, s. 2 ; 2

Mai. 260
J

C. N. 775. [II.

275.]

642* A succession may be
accepted purely and simply, or

under benefit of inventory.—ff.

L. 57, De adq. v. om. hered.

;

Cod. L. 22, Do ju. delib. ; Poth.

Sue. c. 2, s. 3, C. 0. t. 17, n.

44; 2 Mai. 259; C.N. 774, 788,

789, 793. [II. 275.]

643< A married woman
cannot validly accept a suc-

cession without being autho-

rized thereto by her husband,
or judicially, according to tho

provisions of chapter six, of tho

title 0/Marriage.—Successions

which devolve to minors and
interdicted persons cannot ho

validly accepted otherwise

than in conformity with tho

provisions contained in tho

titles which treat respectively

of minority and of majority.—
C. 177, 178, 180, 301, 302;

Poth. P. Mar. n. 33, Sue. c. 3,

s. 3, a. 1, § 1, CO. t. 17,n. 40;

6 P. Fr. 363; 2 Mai. 227; C.

N. 776, 217, 461, 462, 463. [II.

275.1

64:4. The effect of accep-

tance reaches back to tho day

when the succession devolved.

—ff. L. 138, L. 193, Do rcg.

jur.; C. P. 318; Poth. Prop. n.

248; C.N. 777. [11.277.]
645. Acceptance may bo

either express or tacit ; it is

express when a person assumes

tho title or quality of heir in

an authentic or private act ; it

is tacit when tho heir performs

an act which necessarily im-

plies his intention to accept,

and which he would have no

right to perform except in his

capacity of heir.—ff. L. 20, L.

42, L. 78, L. 86, L. 88, De adq.

V. om.hered. ; Cod. L. 2, L. 10i

Deju. delib.j C. P. 317; CO.
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334; Poth. Sue. o. 3, s. 3, a. 1

;

C.N. 778. [11-277.]

646. Mere conservatory
acts and those of supervision

and provisional administration

are not acts of acceptance, if

tho tillo and quality of heir

have not boon assumed.—ff. L.

20, L. 78, Do adq. v. om. hered*;

Lob. Sue. 1. 3, o. 8, s. 2, n. 4;
Poth. Sue. c. 3, 8. 3, a. 1 ; Ser.

318; Merl. Ileritier, s. 2, § 1,

n. 3, 4, Accept, de succes. n. 2

;

4Toul, 348; C. N. 779. [II. 277.]

647. A gift, sale or trans-

fer of his heritable rights made
by a coheir, either to a stranger

or to all or some of his coheirs,

implies, on his part, an accep-
tance of the succession.—The
same presumption results : 1.

From the renunciation made,
even gratuitously, by one heir

ia favor of one or more of his

coheirs ; 2. From the renuncia-
tion made in favor even of all

the coheirs without distinction,

if he receive the price of his

renunciation.— ff. L. 24, De
adq. V. om. hered.; L. 6, De
reg. ju. ; Poth. Vente, n. 630

;

Sue. c. 3, c. 6, s. 3, a. 1 ; 6 P.

Fr. 378; 2 Mai. 228; C. N.780.
[II. 277.]

648. Where the person to

whom a succession has devolv-
ed dies without having re-

nounced or expressly or tacitly

accepted it, his heirs may ac-
cept or reject it in his stead.

—

ff. L. 86, De adq. v. om. hered.;

Cod. L. 3, L. 19, De ju. delib.

;

Poth. Sue. c. 3, s. 2, C. 0. t.

17, n. 41, 64; 6 P. Fr. 379,

380; 2 Mai. 229; C. N. 781.

[II. 277.]

649. [If such heirs do not
agree to accept or to reject the

succession, it is held to be ac-
cepted under benefit of inven-
tory.]—Poth. Sue. 135 ; N. D.
Adition d'h<:>r^d. § 4, IIcr6dit6,

§ 10 ; 6 P. Fr. 380 ; 2 Mai. 229
;

1 Chab. 75; 3 Marc. 149; 4
Conf. du C. a. 785, p. 57 ; C.

N.782. [11.277.]
650. A person of full age

cannot impugn his express or
tacit acceptance of a succes-
sion, unless such acceptance
has been the result of fraud,
fear or violence ; he can never
disclaim it on the ground of
lesion only, unless the succes-
sion has become absorbed or

notably diminished by the dis-

covery of a will which was
unknown at the time of the
acceptance.—ff. L. 22, De adq.
V. om. hered; Cod. L. 4, De
rep. vel abst. ; Lac. 576 ; 16
Guy. 561, 2 ; 6 Poth. Com. n.

532, Sue. 138, 9 ; 3 Fur. 413

;

6 P. Fr. 381 ; 2 Mai. 231 ; C.

N. 783. [II. 277.]

SECTION II.

Of renunciation of succes-

sions.

651. Renunciation of a suc-
cession is not presumed ; it is

effected by a notarial deed, or

by a judicial declaration which
is recorded.—4 Fur. 52 —; Lac.

576 ; Poth. Sue. c. 3, s. 3, § 3,

C. 0. t. 17, n. 64, 5 ; Merl. Re-
nonciation, § 1, n. 3; C. N.
784. [II. 279.]

652. An heir who renounces
is deemed to have never been
heir.—Poth. Sue. c. 3, s. 2, al.

9, 10, s. 4, § 4, Prop. n. 248,

261 ; C. N. 785. [II. 279.]

653. The share of a party
renouncing accrues to his co-
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heirs. If ho be alone, the

whole succession devolvos to

the next in degree.—if. L. 13,

De adq. v. om. herod. ; L. 59,

L. 63, L. 66, De hered. inst.

;

Cod. L. 4, Do rop. vel abst.

herod. ; Poth. Sue. o. 3, s. 2, 4,

§ 4, Prop. n. 248, C. 0. t. 17,

n. 39, 67, Vente, n. 646 j 6 P.

Fr. 385 —; 4 Toul. 196 j 2 Mai.

236 J 3 Marc. 167 --J C.N. 786.

[II. 279.]

654. No one can take as

the ropresontativo of an hoir

who has renounced. If tho
garty renouncing be the sole

eir in his degree, or if all his

coheirs havo renounced, the
children take in their own
right and inherit by heads.

—

L. & B. let. B. 0. 17; Che.
cent. 1, q. 22 ; Lepr. cent. 1, c.

23; 2Hen. 1. 4, q. 4; 6 P. Fr.

392 ; C. N. 787. [II. 279.]

655. The creditors of an
heir who renounces, to the
prejudice of their rights, may
procure the rescission of such
renunciation, and afterwards
accept the succession them-
selves, in right of their debtor,

and in his place and stead.

—

In such case the renunciation

is annulled only in favor of the

creditors who have demanded
tho rescission, and merely to

tho extent of their claims. It

is not annulled in favor of the,

heir who has renounced.—ff. L,

6, De h. q. in fraud.; Poth.

Sue. 0. 3, s. 3, a. 1, § 2, C. 0.

t.l7, n. 4; 6 P. Fr. 394; C.N.
788. [II. 279.]

656. An heir is never too

late to renounce the succession,

as long as he has not formally

or tacitly accepted it.—Poth.

Sue. 163, Com. n. 534, 644,

666, Intr. t. 10, n. 93 ; Lac.

677; 2 Mai. 238; C. N. 789.

[II. 279.]

657t An heir whv/ has re-

nounced a succession may
nevertheless resume it, so long

as it has not been accepted by
another having a right to it;

but he resumes it in the state

in which it then is, and with-

out prejudice to the rights

which third parties have ac-

quired upon the property of

such succession, by prescrip-

tion or by acts validly made
while it was vacant. — Leb.
Sue. 0. 3, s. 3, a. 1, p. 136; C.

302; 2 Mai. 238; 6 P. Fr.

397; Poth. Sue. 136; C. N.
790. [II. 279.]

658. No one can renounce
the succession of a living per-

son, or alienate the contingent

rights he may claim therein,

unless it is by contract of mar-
riage.—Lac. 570 — ; Poth. Sue.

c. 1, s. 2, a. 4, § 2, 3 ; c. 3, s.

3, a. 1, § 2 ; 2 Mai. 238 ; 2 Bous.
116--; 3 Marc. 167; C. 1061;
C. N. 791. [II. 281.]

659. Any heir who has ab-

stracted or concealed property

belonging to a succession for-

feits the right of renouncing it;

notwithstanding his subsdquent
renunciation he reinains uncon-

ditional heit) without right to

claim any share in the pro-

perty abstracted or concealed.

—fF. L. 71, § 4, De adq. v. om.

hered. ; Poth. Sue. c. 3, a. 2, §

3, Com. n. 690, C. 0. t. 10, «.

7, on a. 204 ; Merl. Recdl(5, n.

2 ; C. N. 792. [II. 281.]
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SECTION III.

Of the formalities of accept-

ance, of benefit of inventory

and its effects, and of
the ohligations of the

hcncjiciary hei)

.

660. In order to obtain

benefit of inventory the heir

is bound to demand it by a

or thereafter have in his hands.
—In default of such security,

the court may, according to

circumstances, adjudge the

heir to have forfeited the

benefit of inventory, or order

that the moveables be sold and
that the proceeds, as well as

the other moneys of the suc-

cession which he may have in

petition to the court or to one hand, be deposited in court, to

of the judges of the court of ' " ' - "- '^— '-
-

^*-~

superior original jurisdiction

of the district in which the

succession devolved ; this peti-

tion is proceeded and adjudi-

cated upon in the manner and
form required by the Code of

Civil Procedure.—Ser.314; Rod.
0.16G7,p.95;2Ed.&O.104; 2

Bcaub.43; C.N. 793. [11.281.]

661. [The judgment grant-

ing the petition must bo re-

gistered in the registry office

of the division in which the

succession devolved.] — [ II.

281.]

662. Such demand must be

preceded or followed by- the

making of a faithful and exact

inventory of the property of the

succession, before notaries, in

the form and within the delays

estabHshed by the rules of pro-

cedure.—Ser. 314 ; Rod. 95
;

Poth. Sue. 143, C. 0. t. 17, n.

48; 1 A. D. 305 --; C. N. 794.

[11. 281.]

663. The beneficiary heir

is also bound, if the majority

of the creditors or other per-

sons interested require it, to

give good and sufficient security

tor the value of the moveable
property comprised in the in-

ventory, and for whatever
moneys, arising from the sale

of immoveables, he may then

be applied in discharging the

liabilities of the succession.

—

Poth. C. 0. t. 17, n. 48 ; Lam.
240 ; 2 Rous. 144 --

; 2 Mai.
251; C.N. 807. [II. 281.]

664. The heir is allowed
three months to make the in-

ventory, counting from the time
when the succession devolved.
—He has moreover, in order to

deliberate upon his acceptance
or renunciation, a delay of forty

days, which begin to run from
the day of the expiration of the
throe months for the inventory,
or from the day of the closing

of the inventory, if it be com-
pleted within the three months.
—fF. L. 1, L. 2, L. 3, L. 4, Deju.

delib. ; Cod. L. 22, § 2, 3, Do
ju, delib. ; 0. 1667, t. 7, a. 1-5

;

Poth. Sue. c. 3, s. 6, C. 0. t.

17, n. 68; 6 P. Fr. 413 ; C.N.
796. [II. 281.]

665. If however there be in

the succession articles of a
perishable nature, or of which
the preservation is costly, the
heir may cause them to bo
sold, without thereby incur-
ring the presumption of having
accepted; but such sale must
be made publicly, and after

the notices and publications
required by tho rules of proce-
dure.—If. L. 5, L. 6, Do jiir.

delib; L. 20, De adq. v. om.
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horod. ; Poth. Siio. o. 3, s. 3, a.

2, 5 6 ; C. N. 796. [II. 283.]

666* During the delays for

making the inventory and de-
liberating, the heir cannot be
compelled to assume the c^iali-

ty, nor can any sentence be
obtained against him ; if he
renounce at or before the ex-
piration of the delays, the law-
ful costs he has incurred up to

that time are chargeable to the

succession. — fF. L. 22, § 1,

De ju. delib.; Poth. Sue. c. 3,

s. 5, C. 0. 1. 17, n. 08; C. N.
797. [II. 283.]

667. After the expiration

of the above delays, the heir

may, in case an action is

brought against him, demand a
further delay, which the court
seized of the case may grant or

refuse, according to circum-
stances.—ff. L. 3,De jur. delib.;

0. 1667, t. 7, a. 4; Poth. Sue.
c. 3, s. 5, C. 0. t. 17, n. 70

;

C, N. 798. [II. 283.]

668* Costs of suit, in the

case of the preceding article,

are chargeable to the succes-
sion, if the heir prove that he
had no knowledge of the death,

or that the delays were insuf-

ficient, whether by reason of

the situation of the property
or of the contestations which

he make no
remains per-
the costs.

—

have arisen ; if

such proof, ho
sonally liable for

Poth. 1. c. 3804 Toul. 353,

C. N. 799. [II. 283.]

669* The heir, neverthe-
less, after the expiration of the

delays granted by article 664,

and even of that given by the

judge under article 667, still

retains the power of making
an inventory and of becoming

t

beneficiary heir, if he have not

otherwise performed any act

of heirship, or if he have not

been condemned, in his quality

of unconditional heir, by a
judgment which has bccorao

final.—ff". L. 10, De ju. delib.;

Cod. L. 19, e. t. ; Poth. Sue. c.

3, s. 3, a. 1, 2, C. 0. t. 17, n.

46, 70 ; Merl. HC'ritier, s. 2, 3,

§2, Sue. s. 1, § 5n. 4; 6 P. Fr.

419 " ; 2 Mai. 284 -- ; C. N.
800. [II. 283.]

670> An heir who is guilty

of concealment, or who know-
ingly or fraudulently has omit-

ted to include in the inventory

any effects of the succession,

forfeits the benefit of inven-

tory.—Cod. L. 22, § 10, 12, De
ju. delib; Nov. 1, c. 2, § 2;

Lap. let. H, n. 3 ; Poth. Sue. c.

3, s. 3, a. 2, § 3 ; Fur. Testa-

ments, e. 3, 8. 6, n. 189 ; 6 P.

Fr. 287 ; C. N. 801. [II. 283.]

671. The effect of benefit of

inventory is to give the heir

the advantage :

1. Of being liable for the

debts of the succession only to

the extent of the value of the

property he has received from

it;

2. Of not confounding his

private property with that of

the succession, and of retain-

ing against the succession the

right ofdemanding payment of

his own claims.—ff. L. 22, Do

ju. delib.; Poth. Com. n. 739,

Ob. 642, Sue. c. 3, s. 3, a. 2, §

1, 7,8, CO. t. 17, n. 49,52;
Merl. Bdndfice d'inventairc, n.

15 ; 6 P. Fr. 287 ; C. N. 802.

[II. 283.]

672. The beneficiary heir is

chiirged to administer the pro-

perty of the succession, and
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must rondor an account of his

adininiatration to the creditors

and logateos. Ho cannot bo
compelled to pay out of his

private property unless he has
been put in default to produce
his account and has failed to

fulfil this obligation.— After

tbo verification of the account
ho cannot be compelled to pay
out of his private property

except to the extent of the

gums remaining in his hands.

—Lob. Sue. 1. 3, c. 4, § 85;
Poth. Sue. c. 3, s. 3, a. 2 § 4, 6,

C. 0. t. 17, n. 49, 54 ; 6 P. Fr.

425; 2 Mai. 249; C. N. 803.

[11. 283.]

673* In his administration
of the property of the succes-

sion the oeneficiary heir is

bound to exorcise all the care

of a prudent administrator.

—

Lob. Sue. 1. 3, e. 6, n. 85 ; Fer.

G. C. on a. 342, gl. 1, § 2, n. 24;
Poth. Sue. t. 3, c. 3, a. 2, § 4

;

C. 1064, 1070 ; 6 P. Fr. 429

;

C. N. 804. [II. 285.]

674. If the beneficiary heir
cause the moveables of the suc-

cession to be sold, the sale must
bo made publicly and after

the notices and publications
required by the rules of pro-
cedure.—Ifho produce them in

kind, he is liable only for the

depreciation or the deteriora-
tion caused by his negligence.
—C. P. 344; Poth. Sue. c. 3, s.

3, a. 2, § 5, C. 0. t. 17, n. 1, on
a. 342; 2 Bous. 142; 2 Mai.
250; C.N. 805. [11.285.]
675. With regard to the im-

moveables, if it become neces-
sary to sell them, the sale and
the distribution of the price
arising from it, are proceeded
with in the manner and form

followed with respect to the
property of vacant successions,

according to the rules laid down
in the following section.—Cod.
L. 22, § 4, 5, 6, Do jur. delib.;

Poth. Sue. I. c, C. 0. a. 343

;

C. S. L. C. 88, s. 10 ; C. 371-3
j

Mori. B^ndfice d'inventaire, n.

9 bis; 4 Toul. 385 ; 2 Mai. 29

;

P. Fr. 431 ; C. N. 806. [II.

285.]

676. The beneficiary heir,

before disposing of the pro-
perty of the succession, and
after having made the inven-
tory, gives notice of his quality

in the manner established in

the Code of Civil Procedure.

—

After two months from the

giving of the first notice, if

thero be no actions, seizures or
judicial contestations, by or be-
tween the creditors or legatees,

the beneficiary heir may pay
the creditors and legatees as

they present themselves.—If

there be actions, seizures or

contestations of which ho has
received judicial notice, ho
can only pay according to the

directions of the court.—Poth.

Sue. c. 3, s. 3, a. 2, § 6, C. 0. t.

I7,n. 50; C.N. 808. [11.285.]

677. The beneficiary heir

may at all times :

1. Renounce the benefit of

inveniory, either judicially or

by a notarial deel, to become
unconditional heir, upon giving
the same notices as when he
accepted

;

2. Render a final account in

court, upon giving the same
notices as when he accepted,

and any other notices the

court may direct, in order to

be freed from his administra-

tion, whether he has legally
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paid, by ordor of tho oourt

or cxtra-judicially, all tho

debts of tho succension, or

whether he has duly paid

them to the extent of tho full

value he has received.—By
means of tho discharge obtain-

ed from the court he may re-

tain in kind any property re-

maining in his hands which
forms part of the succession.

—Extension ofpreced. art.; C.

N. 808. [II. 286.]

678. The beneficiary heir

may likewise, with the consent
of all parties interested, render

an amicable account without
judicial formalities. — Poth.

Sue. 0. 3, 8. 4, a. 2 ; Lam. t. 43,

a. 13. [II. 287.]

679. If the discharge bo

based upon tho payment by the

beneficiary heir of all the

debts, without, however, his

having paid out to the extent

of what he received, he is not

liberated as regards creditors

who present themselves with-

in thi'oo years from the dis-

charge, and shew satisfactory

cause for not having come for-

ward within the required de-

lays, but he is bound to satisfy

thorn so long as he has not

paid out the full value of what
Iio received.—Poth. Sue. 146 ;

C. N. 809. [II. 287.]

680. The discharge of the

beneficiary heir does not pre-

judice the claim of tho unpaid
creditors against the legatee

who has received to their de-

triment, unless the latter

proves that they might have
been paid by using due dili-

gence, without his being left

answerable towards other cre-

ditors who received in lieu of

tho claimant,—Poth. Sue. 146,

C. 0. t. 17, n. 61 ', C. N. 809.

[II. 287.]

681. The expenses of seals,

if any havo been affixed, of tho

inventory, and of the account,

are chargeable to tho succes-

sion. —Cod. L. 22, § 4-6, Do
jur. dclib. ; Poth. Sue. e. 3, h.

3, a. 2, § 6, C. 0. t. 17, n. 50;

C. N. 810. [II. 287.]

682. The form and contents

of tho account which tho bene-

ficiary heir must render arc

regulated by the Code of Civil

Procedure.—Poth. Sue. 146j C.

308. [II. 287.]

683. [In the collateral as

well as in tho direct line, Iho

heir who accepts under bcnclt

of inventory is not exclr.dcd

by the ono who offers to accept

unconditionally.]—C. P. 342,

343
J
3 Lau. 186, 7 ; Poth. Sue.

152; Lam. t. 43, a, 14, 15; N.

D. H6ritier b(:n<;ficiaire, § 2.

[II. 287.]

SECTION IV.

Of vacant succcssionfi.

684:. After the expiration

of the delays for making tlio

inventory and for deliberating,

if no one come forward to claim

a succession, if there bo no

known heirs, or if tho known
heirs havo renounced, such

succession is deemed vacant.

—Poth. Sue. 248, C. 0. t. 17,

n. 1 ; Guy. Curateur, 197;

Mori. Curateur, § 3, n. 1; 6

P.Fr. 438; 2 MaL 209; C.N.

811. [II. 287.]

685. Upon the demand of

any party interested, a curator

to such succession is named by

the court or by one of the
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piration

Ing tbo

orating,

to claim

bo no

known
1, such

vacant.

). t. 17,

r, 197;

1; 6

C.N.

land of

I

curator

),mocl by

of the

judgoa of tho court of original

jurisdiction of tho district in

whicli it devolves.— This np-
pointmcnt is mado in tho man-
ner and form prescribed by tho

Code of Civil Procedure.—ff. L.

1, L. 2, Do cur.; Guy. Cura-
tour, 11)7 ; Mori. Ildritier, § 2,

B. 2 ; P. Fr. 438 ; 2 Mai. 254;

C.N. 812. [11.287.]

C86i Huch curator gives

notieo of his quality, is sworn,

and forthwith proceeds to the

malting of tho inventory; he
administers tho property of tho

succession, exercises and pro-

secutes all tho rights pertain-

ing to it, answers all claims
brought against it, and renders

an account of his administra-
tion.—ff. L. 2, § 1, Do cur.;

Guy. 1. c. ; Merl. 1. c. ; 4 Toul.

311-3; 2 Bous. 150-2; C. N.
813. [II. 289.]

687> After the appointment
of tho curator, if an heir or

legatee appear who lays claim
to tho succession, he may cause
tho curatorship to be sot aside
for tho future, and, upon proof
of his rights, may obtain pos-
session, by means of an action
brought before tho proper tri-

bunal.—Dorion & Denochaud,
n. 857, Quebec, 20 Feb. 1832.
[II. 289.]

688. The provisions of the
third section of thia chapter as
to the form of the inventory,
the notices to bo given, the
mode of administration, and
tho accounts to be rendered by
beneficiary heirs, apply to

curators of vacant successions.
Toul. 400 ; 2 Delv. 36 ; 2

151; C. N. 814. [II.

CHAPTEll riFTII.

OF I'AUTITION AM) KKTURNS.

Bous.

289.]

SECTION I.

Of the action ofpartition and
its form

689* No one can bo com-
pelled to remain in undivided
ownership; a partition may
always bo demanded notwith-
standing any prohibition or

ngrecment to tno contraiy.

—

It may however bo agreed or

ordered that tho partition shall

bo deferred during a limited

time, if there bo any reason of

utility which justifies tho do-

lay.—ff. L. 24, Com. divid.

;

Cod. L. 6, 0. t. ; Poth. Sue.

168, Com. n. 694, 697, 698,

Socidt<5, n. 162-3-6, 197, C. 0.

t. 17 n. 71,2 ; Mori. Partage, §

1, n.2, 3;C.N. 815. [11.289.]

690. Partition may be de-
manded even though one of

tho coheirs enjoys separately a
part of the property of the

succession, if there have been
no act of partition, nor a suffi-

cient possession to acquire pre-

scription.—Cod. L. 21, Do pac.

;

L. 4, Com. divid.; Poth. Soc. n.

166, Com. n. 698 ; Sue. 169,

C. 0. t. 17, n. 72 ; Merl. Pres-
cription, s. 3, § 3, a. 1, n. 3 ; 2

Mai. 257; 7 P. Fr. 53--; C.

N. 816. [II. 289.]

691. Neither the tutor of a
minor, nor the curator of an
interdicted person or of an ab-
sentee, can demand the parti-

tion of the immoveables of a
succession which has devolved
to such minor, interdicted per-

son or absentee, but ho may bo
compelled to join in it, and in

such case tho partition is cf-

9*
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fjatod Jiulioltilly, and with llio

r.'iviKilIt'.os ro 1 11 1 rot I l">»r lliu

(iHu'.itition of tnu prupoty of

minor-s.—Tho tutor or curator
may howovor (lumiiiid tho r.nal

partition of tlio luovoublud, and
tho proviHional division of tho

iiumovoablos of tho Buouoasion.
—Poth. Huo. c. 4, a. 1, 5 2,

Com. n. (H)j,0, Pofh. 0, 8. 4, u.

a, Soo. n. Ifil; C. UO, 01, 300
j

C. N. 817. [II. 289.]

692' A huHband may, with-
out tho ooncurronco of hiH

wifo, doraand tho partition of

tho movoabloa or immovoablus
which havo accruod to hor and
havo fallen into tho community.
Ah to things which aro oxcludod
from it, tho husband cannot
demand thoir partition with-
out tho conourronco of his

wifo
J

ho may however, if ho
havo a right to enjoy hor pro-

Serty, demand a provisional
ivision.—Tho coheirs of tho

wifo cannot demand a dofmi-
tlvo partition without suing
both husband and wifo.—Poth.
P. Mar. n. 83, 84, C. 0. t. 17,

n. 154, Sue. c. 4, a. 1, § 2 ; 7

P. Fr. 63 -
J

C. N. 818. [II.

289.1

693. If all the heirs ho of

full ago, bo present, and agree,
tho partition may be oiruutod in

fluch form and by such act as
tho parties interested deem
proper.—If any of the heirs be
absent or unwilling, if thero bo
among them minors or inter-

dicted persons, in all such cases
tho partition can only bo effect-

ed judicially, and tho rules laid

down in tho succeeding articles

aro to bo followed.—If thero be
several minors represented by
one tutor and having adverse

interests, a special and sepit'

r.it:) tutor iimtit be given to

o:ieli, to represent him in tltu

partition.— Poth. Hue. e. 4, ti.

4 ; 7 P. Fr. 1«3 ; 2 Mai. 208 ;
(,'.

N. 819,838. [II. 291.]

694. The action of parti-

tion and tho contustationM whi^li

arise in it aro submitted t > l!iu

court of the place where tho su •-

cession devolves, if it devolvo

in Lower Canada ; if not, to lliu

court of tho place where t'us

])roperty is situate, or of tlu

domicile of tho defendant.—It

is before this tribunal that

licitations and the proceedin;^i

connected with them are to bu

eirootod.—7 P. Fr. 90 j 2 Mai.

201; C. S. L. C.c. 82, 8.27; C.

N.822. [11.291.]

695. Ill the action of parti-

tion and its incidents the sainu

proceedings are had as in ordi-

nary suits, saving any modifica-

tions introduced by tho Code of

Civil Procedure.—Poth. Sue. c.

4, a. 4; C. N. 823. [II. 291.]

696. The valuation of im-

moveables is made by experts

who aro ehosen by tho parties

interested, or who, upon tho

refusal of such parties, aro

officially appointed.—The re-

port of tho experts must doclaro

the grounds of the valuation,

it must indicate whether tiio

thing estimated can be con-

veniently divided, and in wliiit

manner, and must determine,

in case of division, each of tho

portions which may be made

of it, and tho value of such

portion.—Poth. Vente, n. iilO,

Soci6t<5, n. 168, Sue. C. 4, s. 4,

C. 0. 17, n. 75; C. N. 824.

[II. 291.]

697. Each of the coheirs
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m ly (lomand liJs plmro In kind
(if iho movoablo and itninovo-

ablo jn'opevty of t!\o nucccs-

fion ; novortholosH, If thoro bo

Hulzinjf or oppoHinpf crodltors,

oril'tiio majority of tho coheirs

<l(3(«in a salo ncoossary to dis-

oliargo tho liabilities of tho sue-

cecHion, tho movoablo property

i.'4 publicly S(ddin tlio ordinary
manner. — ff. L. 2rt, L. 2H,

Fam. orelso. ; Poth. eom. n. 700,

Soc. n. 108, 8iic. o. 4, a. 4; 2

Toul. 371; 0. N. H2ft. [11.

291.1

698i If tho immoveables
cannot conveniently bo divided
tlioy must bo sold by licitation

before tho court.—Nevertheless
tho parties, if they bo all of full

nge, may consent to tho licita-

tion being mado before a notary
upon tho choice of whom they
nsroe.—ff. L. 20, L. 30, L. 55,

Fam. orciso.; Cod. L. 3, Com.
•livid.; Poth. Com. n. 707,8, 710,

Vente,510, Mar. 586, Soc. 171,

Sue. c. 4, a. 4; 7 P. Pr. Ill--; C.

N.827. [11.291.]
699> After tho moveable

and immoveable property have
boon cstimatod, and sold if

thcro bo causo for it, the court
may send tho parties before a
notary upon whom they have
agreed, or who has boon olTi-

t'ially named if they do not
agrco in their choice.— They
arc to proceed, before such no-
tary, to tho account to which
tlicy arc bound towards one
another, to tho formation of tho
general mass, the composition
of tho shares and tho fixing of
tho compensation to bo fur-
nished to each of the coparti-
lioners.— Poth. Soc. n. 167,
108, 170, Sue. c. 4, a. 1,§ 3, p.

204, A a. 4, C. 0. 1. 17, n. 174j
7 P. Fr. 135--; C. N. 828. [II.

201.

T

700. Each coheir returns
Into tho mass, according to tho
rules hereinafter laid down,
tho gifts mado to him and tho
sums in which ho la indebted.
—Poth. Sue. c. 4, a. 1, 5 3, a.

4. C. O. 17, n. 76 ; 7 P. Fr.

137. 8 ; C. N. 820. [II. 293.]

701. If the return bo not
ma<lo in kind, tho coheirs
entitled to it protako an or[ual

portion from tho mass of tho
succession.—Those pretaklngd
aro made as much as possible

in objects of the same naturo
and quality as thosowhioh aro
not returned in kind.—Poth.
Sue. c. 4, a. 2, § 8, C. O. t. 17,

n. 04 ; 4 Toul. 422 ; 2 Mai. 266;

7 P. Fr. 138-140 ; C. N. 830.

[II. 293.]

702. After these prctak-
ings, the parties aro to proceed
to tho formation, out of what
remains in the mass, of as

many shares as there aro
partitioning heirs or roots.

—

Poth. Sue. c. 4, a. 4 ; 2 Mai.
266; 7 P. Fr. 140--; C. N.
831. [II. 293.]

703. In tho formation and
composition of tho shares, tho
separation of immoveables into

small parcels and tho division

of industrial establishments is

to bo avoided as much as
possible ; it is also proper to

put into each share, if possible,

tho same quantity of move-
ables, immoveables, rights and
credits, of tho same naturo and
value.—tf. L. 55, Fam. orciso.;

Cod. L. 7, L. 21, Com. divid.

;

L. 11, Com. utri.; Poth. Com.
n. 701, Sue. c. 4, a. 4, C. 0. t
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17, n. 97; 4 Toul. 426 j 2 Mai.
267 } 7 P. Fr. 141 --

; C. N.
832. [II. 293.]

704. Tho inequality of
shares in kind, when it is

unavoidable, is to bo com-
Scnsatod by payment of tho
ifi'cronco either in rent or in

money.—If. L. 55, Fam. ercisc.

;

Inst. Do off. jud. § 4
J
Poth.

Com. n. 701, al. 5, Soc. n. 170,

al. 2, Sue. c. 4, a. 4, al. 17,

a. 5, § 2, al. 1-3, 0. 0. t. 17,

n. 97 ; 4 Toul. 426 ; 7 P. Fr.

148 ; C. N. 833. [II. 293.]

705. The shares aro to be
formed by one of tho coheirs,

if they can agree amongst
themselves in tho choice, and
if ho who is chosen accept tho
office ; in tho opposite case tho
shares aro to bo formed by an
expert appointed by tho court,

and aro afterwards to be drawn
by lot.—Lob. Sue. 1. 4, c. 1, n.

42; 1 Dcsp. Soc. pt. 1, s. 4,

dist. 3, n. 8 j Ren. C. P. t. Sue.
j

Poth. Sue. c. 4, a. 4, al. 5, 19,

20; 2 Mai. 267; 7 P. Fr. 154;
C. N. 834. [II. 293.]

706. Before proceeding to
draw, each copartitioner is

allowed to propose his objec-
tions as to tho formation of tho
shares.—4 Toul. 423 ; 7 P. Fr.
159;C. N. 835. [11.293.]
707. The rules laid down

for tho division of tho masses
to bo apportioned aro also to

be observed in tho subdivisions
of tho partitioning roots.

—

Poth. Sue. c. 4, a. 1, § 1; 2
Dolv. 48 ; 2 Mai. 268 ; 7 P. Fr.

159, 160 ; C. N. 836. [II. 293.]
708. If in the operations

referred to a notary, contesta-
tions arise, ho must draw up a
stiitoment of tho dilliculties and

of tho respective allegations of

tho parties, and submit them
for the decision of tho court

that appointed him. These
incidents aro proceeded upon
according to the forms pres-

cribed by tho laws of i)roec-

dure.—4 Toul. 422; 2 Dclv.

49 ; 7 P. Fr. 161 ; C. N. 837.

[II. 295.]

709. Where licitation takes

place by reason of there '>cing

amongst tho heirs absci tecs,

interdicted persons, or minors,

even emancipated, it can only

bo effected judicially, and with

the formalities prescribed for

the alienation of tho property

of minors.—Poth. Sue. c. 4, a.

4 ; C. 300, 689, 691, 1563 ; 2

Dolvineourt, 47 ; P. Fr. lOG;

0. N. 460, 819, 839. [II.

295.]

710. Every person, even a

relation, who is not entitled to

succeed to tho deceased, and

to whom one of tho coheirs has

assigned his right in tho suc-

cession, may bo excluded from

tho partition, either by all tho

coheirs or by one of them, on

being reimbursed tho price of

such assignment.—Cod. L. 22,

L. 23, Mand. v. cont. ; Lcb.

Sue. 1. 4, c. 2, s. 3, n. 66 ; Mori.

Droits Sue. n. 8-9 bis, 11 & 12;

2 Mai. 271 ; 2 Chab. Sue. 311);

2 Bous. 181 ; 7 P. Fr. 170 ; C.

N. 841. [II. 295.]

711. After tho partition,

each of the parties has a rijcht

to be put in possession of tho

titles belonging to the objects

which have fallen to him.—Tho

j

titles to a divided property re-

I main with him who has tho

!

greatest share in it, subject to

i
the obligation of giving tho
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U80 of them, when required, to

tho copartitionors interested

thcrein.i—The titles common to

tho whole inheritance are de-
livered to him whom the heirs

have chosen to be tho deposi-

tary of them ; subject to the

obligation of giving the use of

thcni to the other copartitioners

whenever required. If they
(liiiagroe in the choice, it is

made by tho judge.—fF. L. 4,

L. 5, L. 6, Fam. ercisc. ; L.

ult. De fi. Inst. ; Cod. L. 5,

Com. utri. ; Leb.Suc. 1. 4, c. 1,

n. 44, 45 ; Poth. Sue. o. 2, s. 1,

a. 2, § 4 ; 2 Mai. 273 j 7 P. Fr.

176; 4 Toul. 424, 430 ; 2 Bous.

183; C.N. 842. [11.295.]

SECTION II.

Of returns.

712. [Every heir, even the
benoticiary heir, coming to a
succession, must return to the
general mass all that he has
received from' the deceased by
gift inter ritJo«,directly or indi-

rectly; he cannot retain the gifts

made nor claim the legacies

bequeathed by the deceased,
unless such gifts and legacies

have been given him express-
ly by preference and beyond
his share, or with an exemption
from return.]—flf. L. 1, De coll.

bon.; Cod. L. 17, L. 20, Do
coll.; C. P. 301-304 ; Leb. Sue.
1. 3, c. 6, s. 1; Poth. Sue. c. 3, s.

3. a. 1, §4; c. 4, a. 2, 65, C. 0.
1. 17. n. 56, 76, 77 ; Merl. Rap.
^ Sue. § 3, a. 4, n. 8 ; § 4, a. 2,

n. II; 7P. Fr. 224; C. N. 843.

[II. 297.]

713. The heir may never-
theless, by renouncing the suc-
cession, retain tho gifts or claim

tho legacies made to him.—
Cod. L. 17, L. 20, De coll. ; L.
25. Fam. ercisc. ; Nov. 92, c. Ij

C. P. 307; 3 Lau. 24; 0. 1731.

a. 34 ; Poth. Sue. c. 4, a. 2, §

1, C. 0. t. 17, n. 76 ; 2 Mai.
275 ; 7 P. Fr. 235 ; C. N. 845.

[II. 297.]

714. [A donee who at the
time of the gift was not an heir,

but who at the time when the
succession devolves is entitled

to succeed, is bound to return
the gift, unless tho testator has
exempted him from doing so.

—

Poth. Sue. c. 4, a. 3, § 2; 2
Mai. 276; 7 P. Fr. 238; C. N.
846. [II. 297.]

716. Gifts and legacies made
to the son of a person who, at
the time when the succession
devolves has become entitled

to succeed, are subject to be
returned.—The father coming
to tho succession of the donor
or testator is bound to return
them.—flf. L. 6. De coll.; C. P.
306; 3 Lau. 23; C. 0. 308;
Leb. Sue. 1. 3, c. 6, s. 2, n. 45;
Potn. Sue. c. 4, a. 2, § 4 ; a. 3,

§ 2 ; 1 Arg 490 ; Lam. Arr. t.

44, a. 4; Poc. 490; P. Fr. 240,

241 ; 2 Mai. on a. 847 ; C. N.
847. [II. 297.]

716. A grandson coming to

the succession of his grand-
father is bound to return what
has been given to his father,

although he should renounce
the succession of the latter.

—

Cod. L. 19, DecoU.; C. P. 308;
Leb. 1. 3, c. 6, s. 2, n. 46; Poc.

r. 12, p. 268 ; 1 Arg. 491;
Lam. t. 44, a 7; C. N. 848.

[II. 297.]

717. The obligation to re-

turn the gifts and legacies

made during the marriage.
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either to the consort who is

entitled to succeed, or to the

other consort alone, or to both,

depends upon the interest of

the heir who is capable of suc-

ceeding and the advantiige he
derives therefrom, according to

the rules laid down in the title

concerning marriage covenants,

as. to the effect of gifts and
legacies made to the con-
sorts during marriage.—Poth.
Sue. c. 4. a. 2, § 4, al. 6-13;
a. 3, § 2, al. 24; Merl. Rapport
k Sue. § 6, n. 4; 7 P. Fr.
248 -; 2 Mttl. 278; C. N.
840. [II. 297.]

718> Return is only made
to the succession of the donor
or testator. — Leb. pt. 2, p.

130 ; Poth. Sue. c. 4, a. 2, § 4,

al. 6-13, C. 0. t. 17, n. 84; 2

Mai. 279; 7P. Fr. 254; C. N.
850. [II. 297.]

719i Whatever has been
laid out for the establishment
of one of the coheirs, or for the

payment of his debts must be
returned.—Cod. L. 20, De coll.

;

Bar. ad L. 1, § 15, Do coll. n.

4-6; Loy. Offices, c. 6, n. 25,

26, 66, 58 ; Lac. Rapport, s. 3,

n. 10; Poth. Sue. 180; Lam. t.

44, a. 13-17; 2 MaL 279; 7 P.

Fr. 256-; 4 Conf. du C. 88;
Chau. Obs. Coll. 213; C. N.
851. [II. 299.]

720> The expenses of nour-
ishment, maintenance, educa-
tion and apprenticeship, the
ordinary expenses of equip-
ment, of weddings, and custo-

mary presents, are not subject

to be returned.—ff. L. 1, § 15,

16, De coll.; L. 20, §6, L. 60,

Fam. ereisc. ; Lac. Rapport, ?.

3; Poth. Sue. c. 4, p.ISO--; Lam.
t. 44, a. 17; C N. 852. [II. 299.]

72L The same rule applies

to the profits which the hoir

may have derived from agree-

ments made with the deceased,
if at the time at which they are

made they do not confer an in-

dii-ect advantage.—ff. L. 36, L.

38, De cent. empt. ; Cod. L. o,

L. 9, De cont. empt. ; Poth,

Sue. 180 - ; Cho. C. A. 1. 3, c.

1, t. 4, n. 5; 2 Mai. 281-; 7 P.

Fr. 270, 275 ; C. N. 853. [XL
299.]

722> The profits and inter-

est of the things subject to bo

returned are due only from the

day when the succession de-

volves.—ff. L. 5, De dot. coll.

;

Cod. L. 2u, De coll. ; C. P. 309;

Poth. Sue. c. 4, a. 2, § 3 ; Poc.

r. 15, p. 227 ; Lam. t. 44, a. 29

;

Merl. Rapport. § 4, a. 2, n. 18

;

C. N. 856. [II. 299.]

723< Returns are due only

from coheir to coheir ; they are

not due to the legatees nor to

the creditors of the succession.

—ff. L. 1, De coll, ; Poth. Sue.

c. 4, a. 2, § 6, C. O.t. 17 n. 88;

Poc. r. 9, p. 225 ; 7 P. Fr. on

a. 857, r. 301 ; C. N. 857. [IL

299.]

724. Returns are effected

either in kind or by taking less.

—C. P. 304, 305 ; 3 Lau. 20,

21, r. 16; Poc. r. 10, p. 226; C.

N. 858. [II. 299.]

725. Tho return oi mov>>-

able property is only made b)*

taking less ; it cannot bo re-

turned in kind.—Leb. Sue. 1.

3, c. 6, s. 3 ; Fer. C. P. a. 306

;

Dup. C. P. 1. 3, c. 6, s. 3 ; Foth.

Sue. c. 4, a. 2, § ^ C. 0. t. 17,

n. 90; Bas. C. Nor., Arr. 9 Dec.

1653 ; 2 Mai. 290 ; 4 Conf. du

J. 101 - ; 7 P. Fr. 290 ; C. N.

808. [II. 299.]
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726i The roturn of money
received is also made by tak-

iii<? loss in tho money of the

8 iccc'ssion. In case of insuffi-

eicncy tho donee or legatee

may dispense with the return
of money, by abandoning a
|)ro])()itionate value in the
moveable property, or in de-
f.i'ilt of moveable property, in

tho immoveables of the succes-

sion.—Per. C. P. a. 305 ; Poth.

01).; Lac. 554; 7 P. Fr. 294, n.

470; 2 Chab. 550; C. N. 869.

[ir. 299.]

727. An immoveable given
or bequeathed, which has
perished by a fortuitous event,

iuid without tho fault of the
donee or legatee, is not subject
to be returned.—If. L. 2, i 2,

Do coll. ; L. 40, Do cond. indeb.;

L. 58, Do log. ; Lac. 555 ; Poth.
Sue. c. 4, a. 2, § 7, C. 0. t. 17,

n. 91 ; Leb. Sue. 1. 3, c. 6, s. 3,

u. 40 ; 2 Mai. 283 ; 7 P. Fr. 276

;

C. N. 855. [II. 299.]

728. L-A^s to immoveables,
tho donee or legatee may at

his option return them in all

oases, either in kind or by
taking less according to valua-
tion].—0. P. 305; C. 0. 306;
3 Lau. 20, 21 ; Poth. Sue. c. 4,

a. 2, § 7, 8, C. 0. t. 17. n.

104; Lac. 554; C. N. 858, 859,
860. [TI. 301.]

729. If the immoveable be
returned in kind, the donee or
legatee has a right to be reim-
bursed the expenditures made
ui)onit;thoso which were neces-
i?ary, conformably to tho rules
c'Ptablishod by article 417, and
those which were unnecessary,
according to article 582.—Poth.
Mar. n. 577, Sue. c. 4, a. 2, § 7,

CO. 1. 17, n. 92, 97; CO. 306;

Lac. 555; C. N. 861,2. [11.301.]
730. The donee or legatee

must, on the other hand, ac-
count for the injuries and de-
teriorations which have dimin-
ished the value of the immove-
able returned in kind, if they
result from his own act or from
that of his representatives.

—

This rule does not apply if

they have been caused by a
fortuitous event, and without
his or their participation.

—

Poth. Mar. n. 576, Sue. c. 4, a.

2, § 7, C. 0. t. 15, n. 78, t. 17,

n. 91; Lao. 555; C. N. 863.

[II. 301.]

731. [When the return is

made in kind, if the immove-
able returned be hypothecated
or encumbered, the coparti-

tioners may require the donee
or legatee to discharge it from
such hypothec or incumbrance

;

if he fail to do so, he can only

return by taking less.— Tho
parties may however agree that

the return shall be made in

kind ; this is effected without
prejudice to the claims of the

hypothecary creditors, which
are charged in the partition of

the succession to tho party
making the return.]—Leb. Sue.

1. 3, c. 6, 8. 4 ; Poth. Sue. c. 4,

a. 2, § 6, al. 1, 2, CO. t. 17, n.

92; Lac. 556; 2 Mai. 288; 7

P. Fr. 306 ; 4 Conf. du C 90

;

C N. 865. [II. 301.,]

732. The coheir who returns

an immoveable in kind may
retain possession of it until bo
is etfectivcly reimbursed tho

sums due to him for dis-

bursements and ameliorations.

—Poth. Sue. c. 4, a. 3, § 7 ; 0.

1657, t. 27, a. 9; 1 Rog. 811;
C N. 867. [II. 301.]
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733. The immoveables re-

maining in the succession are

estimated according to their

condition and value at the

time of the partition.—Those
which are subject to return, or

which have been returned in

kind, whether they have been
given or bequeathed, are to be
estimated according to iueir

value at the time of the parti-

tion, according to the condition
in which they were at the time
of the gift, or, as to legacies,

at the time when the succes-

sion devolved j regard being
had to the provisions contain-
ed in the preceding articles.

—

Poth. Sue. c. 4, a. 2, s. 7, C.

0. t. 17, n. 95; Lac. 555; C. N.
860, 861. [II. 301.]

734« The aoveable things
found in the succession, and
thoso wliich are returned as
being legacies, are likewise
estimated according to their

condition and value at the time
of the partition, and those
which are returned as having
been given, according to their

condition and value at the time
of the gift.—Poth. Sue. c. 4, a.

2, § 7, C. 0. t. 17, n. 90 ; Lac.
655; 4 Conf.du C. 101 ; 2 Mai.
290; 7 P. Fr. 290; C.N. 868.

[II. 303.]

SECTION III.

Of payment of debts.

735. An heir who comes
alone to the succession is bound
to discharge all the debts and
liabilities.—The same rule ap-
plies to a universal legatee.

—

A legatee by general title is

hold to contribute in propor-
tion to his share in the succes-

sion.—A particular legatee is

bound only in case of the in-

suflBciency of the other pro-

perty, and is also subject to

hypothecary claims against
the property bequeathed ; sav-

ing his recourse against those

who are held personally.—Cod.

L. 2, L. 7, Do her. et act. ; L.

1, L. 2, Si un. ex plur. ; C. P.

332-334; C. 0. 300; 3 Lau.
141 --

; Poth. Sue. c. 5, a. 2,

al. 1, C. 0. t. 17, n. 108, 125,

Test. c. 2, s. 1, § 2 ; D. on a

870, p. 194; C. N. 870, 871.

[II. 303.]

736. If there be several

heirs or several universal lega-

tees, they contribute to the

payment of the debts and
charges, each in proportion to

his share in the succession.—
Author, under art. 735; C. N.
870, 871. [IL 303.]

737. A legatee under gen-

eral title, who takes concur-
rently with the hei:d, contri-

butes to tbe debts and charges
in the same ^ .oportion.—C. P.

334 ; Poth. euc. c. 5, a. 2, Test.

c. 2, s. 1, §2; C. N.871. [IL
303.]

738. The obligation re-

sulting from the preceding ar-

ticles is personal to the hoir

and universal legatees, or lega-

tees under general title; it

gives a direct action, against

each of them respectively, to

the particular legatees and to

the creditors of the succession.

—ff', L. 80, De pign. act. ; Cod.

L. 2, L. 7, De her. act. ; Poth.

Sue. c. 5, a. 3, § 1, Test. c. 5, s.

3, a. 2 ; C. N. 873. [II. 303.]

739. In addition to the

personal action, the heir and

universal legatee, or legatee



SUCCESSIONS. 110

under general title, are held

hypothecarily for whatever
claims affect the immoveables
included in their share ; saving

their recourse against those

who are personally liable, for

their share, according to the

rules applicable to warranty.

—

C. P. 333 ; 3 Lau. 144 ; Poth.

Hyp. C.2, s. 2, §l,C.O.t. 16, n.

120; C.N. 871, 878. [11.303.]
740i An heir or universal

legatee, or a legatee under
general title, who, not being
personally bound, pays the

hypothecary debts charged up-
on the immoveable included in

his share, becomes subrogated
in all the rights of the creditor

against the other coheirs or

colegatees for their share ; con-
ventional subrogation carnot
in such a case have a greater

effect ; saving the rights of the

beneficiary heir as creditor.

—

Cod. L. 22, De ju. delib.; C.P.
o33

J
3 Lau. 144 ; Poth. Sue. c.

5, a. 4, al. 9, 10 ; 2 Mai. 296 ; 7

P. Fr. 351,2
J
2 Dem. on a. 875

j

C. N. 875. [II. 303.]

741i A particular leg; ; tee

who pays an hypothecary iebt

for which he is not liable in

order to free the immoveable
bequeathed to him, has his re-

course against those who take
the succession, each for his

share, with subrogation in the
same manner as any other
person acquiring under parti-

cular title.—ff. L. 67, De leg.
j

Poth. Sue. c. 5, s. 5, a. 4, n. 2,

Test. s. ?>, § 3, n. 6; 2 Mai.
295 ; 7 P. Fr. 347 - ; C. N.
874. [11.305.]

742i In the event of heirs
or legatees exorcising their re-

course against their coheirs or

colegatees, by reason of an
hypothecary debt, the liability

of such as are insolvent is

divided ratoably among all

tho others, in proportion to

their respective shares.— ff.

L. 36, L. 39, De fid. ot mand.

;

L. 76, De solut. ; 2 Mai. 296
;

7 P. Fr. 353; 4 Toul. 541
j

C. N. 876. [II. 305.]

743. The creditors of the
deceased and his legatees have
a right to a separation of tho
property of the succession from
that of the heirs and universal
legatees, or legatees under
general title, unless there is

novation. This right may bo
exercised as long as tho proper-
ty exists in the hands of tho
latter, or upon the price of tho
sale, if it bo yet unpaid.—ff. L.

1, De separ. ; Cod. L. 2, De
bon. auctor. jud. ; Poth. Sue.
c. 5, a. 4, al. 4, 18, 22, 24, 32,
C. 0. t. 17, n. 127

J
Merl. 86-

paration de patriui. § 5, n. 6
;

2 Mill. 297, 8 ; ? P. Fr. 357-

368, e-specially 361 ; 0. N. 878-

880. [II. 305.]

744. The creditor? of Iho
heir or legatee are not allowed
to claim this separation of pro-
perty, nor to exercise any
right of preference, against
tho creditors of the succession,

—ft'. L. 1, § 2, De Sep. ; Leb.
Sue. 1. 4, c. 2, s. 1 ; Poth. Sue.
c. 6, a. 4, al. 32, 34, C. 0. t.

17, n. 130; 2 Mill. 298; 7 P.
Fr. 366, 7 ; 2 Chab. 047 ; C. N.
881. [II. 305.]

745. The creditors of tho

succession and those of tho co-
parti tioncrs have !i right to be
present at the ]»a(tition if they
require it.—If tbi partition bo
made in fraud ot their rights,
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they may attack it in tho same
manner as any other act made
to their detriment.—L. & B. let.

R. n. 20, 21 ; Leb. Sue. 1. 3, c.

8, s. 2, n. 23, 28 ; C. N. 866,
882. [II. 305.]

SECTION IV.

Of the effects of partition
anil of the warranty of

shares,

74:6i Each copartitioner is

dcoraed to have inherited alone
and directly all the things
C','. prised in his share, or
which he has obtained by licit-

vti^rj. and to have never had
thf^ ownership of tho other pro-
perty of the succession.—ff. L.
20, L. 44, Fam. ercisc. ; Cod.
L. 1, Com. utri ; Poth. Ob. n.

445, Com. n. 140, 711, 713,
Vente, n. 631, Soc. n. 179,
Sue. c. 4, a. 5, § 1 ; 2 Mai.
330; C.N. 883. [11.305.]
747. Every act having for

its object to put an cud to in-

division amongst coheirs and
legatees is deemed to be a par-
tition, although it should pur-
port to be a Fale, an exchange,
a transactioQ, or have received
any other name.—Cod. L. 20,

De tran.. ; 0. April, 1560; 2

Arr. dd Bon. 1. 3, t. 13, .\ 3

;

Pap. 1. 36, t. 7, a. 7; Poth.
Soc. n. 174, Sue. c. 6, a. b, p.
216 ; De L'H. 1. 3, max. 3

;

Merl. Transaction, § 5, n. 13;
C. N. 888. [II. 305.]

748> The copartitioners

are respectively warrantors
towards each other for all

disturbances or evictions pro-
ceeding from a cause anterior

to the partition.—Such war-
ranty does not take place if

the kind of eviction suffered

have been excepted by some
provision of the act ofpartition;
it ceases if the party suffer

eviction through his own fault.

—ff. L. 20, L. 25, L. 33, Fam.
ercisc. ; Cod. L. 14, e. t. ; L.

77, De evic. ; Loy. Gar. des

rentes, c. 3, n. 3 ; Poth. Vente,

n. 633, Soc. n. 178, Com. n.

716-718, 723, 724, C. 0. 1. 17,

n. 90, 99, Sue. c. 4. a. 5, § 3; 2

Mai. 300-2; C. N. 884. [II.

305.1

749. Each of the coparti-

tioners is personally bound, in

proportion to his share, to

indemnify his coheir for theIo8s

cane>tj.d to him by the eviction.

—ir one of the copartitioners

bi> insolvent, the portion for

which he is liable must be

divided rateably among all the

solvent coheirs, according to

their respective shares.—Cod.

L. 1, L. 2, Si un. ex plur.;

Poth. Com. n. 170, al. 1, Vente,

n. 635, C. 0. t. 17, n. 98, 100,

Sue. c. 4, a. 5, § 3, al. 22, 23,

29; 2 Mai. 302; C. N. 885.

[II. 30';.]

750. There is no warranty
against the insolvency of the

debtor of a claim which has

fallen to one of the coheirs, if

?uch insolvency do not occur

until after the partition.—

NevertK^loHS, there is an action

of warranty in the case of a

rent, when the debtor of it ha?

become insolvent at any time

since the partition ;
unless the

loss arises fi'om the fault of the

party to whom the rent was

allotted.—Ihe insolvency of

debtors which exists at the

time of the partition gives rise

to warranty in the same manner
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AS eviction.—ff. L. 74, De evic,

L. 4, De her. v. act. vend.

;

Lcb. Sue. 1. 4, c. 1, n. 66 ; Poth.

Com. n. 723, al. 3, 5, 12, Vente,

n. 634, Sue. o. 4, a. 5, § 3, al

.

25, 28, 29 ; Lac. Partago, s. 4,

n.2;7P. Fr. 374; 2 Mai. 303;

C. N. 886. [II. 307.]

SECTION V.

Of rescission in matters of
partition.

751. Partitions may be re-

scinded for the same causes as

other contracts.— [Rescission on
the ground of lesion takes place

in the case of minors only,

according to the rules declared
in the title Of Obligationa.']—
The mere omission of an object

belonging to the succession

does not give rise to the action

of rescission, but only gives a
right to a supplement of the

actof partition.—C. 1001-1012

;

Cod. L. 1, Q. met. causA, ; Poth.

Ob. n. 35, Vente, n. 636, Soo. n.

174, Com. n. 715, Sue. c. 4, a.

6, al. 1, 2 ; Merl. Lesion, § 6
;

2 Mai. 303-5; C. N. 887, 889.

[II. 307.]

752* When it becomes ne-
cessary to decide whether there
is lesion, the value of the
objects at the time of the
partition is to bo considered.

—Cod. L. 8, De resc. vend.

;

Leb. Sue. 1. 4, c. 1, n. 59 ; C.
N. 890. [II. 307.]

753. The defendant in an
action of rescission of partition

may arrest its progress and pre-
vent the bringing of another, by
offering and delivering to the
plaintiff the supplement of his

share in the succession, either

in money or in kind.—Cod. L.
2, De resc. vend. ; Leb. Sue. 1.

4, c. 1. n. 62, n. 61 ; Dum. P.
a. 33, gl. 1, n. 42 ; Poth. Sue. c.

4, a. 6 ; 2 Mai. 307 ; 7 P. Fr.

378; C.N. 891. [11.309.]

TITLE SECOND.
OF GIFTS INTER VIVOS AND BY WILL.

CHAPTER FIRST.

GENERAL PROVISIONS.

754k« A person cannot dis-
pose of his property by gra-
tuitous title, otherwise than by
gift inter vivos or by will—ff.

L. 1, do don. ; 1 Ric. Don. pt. 1,

n.43; Poth. Don. 437, a. pr^l.

;

1 J. A. 238 ; 7 N. D. 2 ; C. N.
893. [IL309.]
755' Gift inter vivos is an

act by which the donor divests

himself, by gratuitous title, of

the ownership of a thing, in

favor of the donee, whose
acceptance is requisite and
renders the contract perfect.

This acceptance makes it ir-

revocable, saving the cases

provided for by law, or a valid

resolutive condition. — Poth.

lb.; ff. L. 1; L. 9; L. 19, § 2,

do don. ; L. 69, de reg. ju. ; 1

Ric. pt. 1, n. 10; 2 Bour. 77,

105, 119; 2 Lam. 351} Guy.
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Don. 164, 173; 7 N. D. 8, 49j
C. N. 894. [II. 309.]

756. A will is an act of gift

in contemplation of death, by
means of which tho testator,

without the intervention of the
person benefited, makes a free

disposal of tho whole or of a
part of his property, to tako
effect only after his death, with
power at all times to revoke it.

Any acceptance of it purport-
ing to be made in his lifetime

is of no effect—ff. L. 1, do mort.
oaus^ don.; L. 1, qui test.;

1 Rio. pt. 1, n. 37, 41, 82; Dom.
Test. 1. 1, s. 1, n. 4; Guy. Don.
164, Test. 99 ; 7 N. D. 6, 7

;

C. N. 896. [II. 309.]

757. Certain gifts may be
made irrevocably inter vivos
in a contract of marriage, to

tako effect, however, only after

death. They partake of gifts

inter vivos and of wills, and
aro treated of specially in the
sixth section of the second
chapter of this title.—0. D. a.

15 ; C. N. 897. [II. 309.]

758. Every gift made so as
to tako effect only after doath,
which is not valid as a will, or

as permitted in a contract of

marriage, is void.— 1 Ric. pt.

1, n. 4;; ; Guy. Don. 212 ; 0. D.
a. 16 ; Poth. Don. 442 ; 2 Lam.
350 ; C. N. 943, 947. [II.

309.]

759. The prohibitions and
restrictions as to the capacity

for contracting, alienating or

acquiring, established else-

where in this code, apply to

gifts inter vivos and to wills,

with the modifications contain-

ed in the present title. [II.

309.]

7bO. Gifts inter vivos or by

will may be conditional.—An
impossible condition, or one

contrary to good morals, to

law, or to public order, upon
which a gift inter vivos do-

pends, is void, and renders

void the disposition itself, as

in other contracts.—In a will

such a condition is considered
as not written, and docs not

annul the disposition.—ff. L. 7,

de pact. dot. ; L. 15, § 1, ad

leg. Fal.; L. 1, do cond. ob

turp. ; L. 3, de cond. ct dcm.;

Cod. L. 1, L. 2, L. 3 do don. q.

sub modo ; 1 Ric. p. 1, n. 1044;

Dom. Test. t. 1, s. 8, n. 1, 18

;

Guy. Don, 173, 198 ; 5 N. D.

113-6 ; 7 Id. 9 ; Tr. Don. n.

212 -; Poth. Ob. n. 204, Test.

329 ; C. 1080 ; C. N. 900,

1172. [II. 311.]

CHAPTER SECOND.

OP GIFTS INTER VIVOS.

SECTION II.

Of the capacity to give and to

receive 6?/ gift inter vivos.

761. All persons capable of

disposing freely of their pro-

perty, may do so by gift inter

vivos, save the exceptions es-

tablished by law.—C. P. 272

;

Poth. Don. 438; 1 Ric. pt. 1,

n. 126 ; Guy. Don. 169 ; 7 N.

D. 23 ; Tr. Don. n. 509; 5

Toul. n. 62 ; C. N. 902. [II.

311.]

762. Gifts purporting to bo

inter vivos are void, as pre-

sumed to be made in contem-

plation of death, when the.v

aro made during tho supposed

mortal illness of the donor.

whether it be followed or not
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by his death, unless circum-

stances tend to render them
valid.—If the donor recover,

and leave the donee in peace-

able possession for a consider-

able time, the nullity is covered.

-G. P. 277 ; 1 Ric. pt. 1, n.

87--; 2 Bour. Don. t. 4, c. 2,

n. 1-a; Poth. Don. 439; 7 N.
D. 25 -. [II. 311.]

763> Minors cannot give

inter vivos, even with the

assistance of their tutors, un-
less it bo by their contract of

luarrlago, as provided in the

title 0/ Obligations.—Emanci-
pated minors may nevertheless

give moveable articles, accord-

ing to their condition and
means, and provided they do
not materially affect their

capital.—Tutors, curators and
other administrators cannot
give the property entrusted to

them, except things of mode-
rate value, in the interest of

their charge.—The necessity of

a wife being authorized by her
husband applies to gifts inter

vivos, whether for giving or

for receiving.—Public corpora-
tions, even those having power
to alienate, besides tho special

provisions andformalities which
concern them, cannot give gra-
tuitously without tho sanction
of the authorities to whom they
are subject and of the niain
body of corporators ; those
who administer generally for

corporations may nevertheless
give alone, within the limits
above defined as to tutors and
curators. — Private corj)ora-
tions may give inter vivos in
the same manner as indivi-
duals, with the consent of the
main body of corporators.—-C.

P. 272; Poth. Pers. 615, Don.
438,439 ; Guy. Don. 169, 170

;

Bour. Don. t. 1, c. 5, n. 8 ; 7

N. D. 23 ; Tr. Don. n. 586 —

,

693; C. N.903, 904, 1095. [II.

311.]

764. [The prohibitions and
restrictions respecting gifts and
benefits bestowed by future
consorts in case of second
marriages no longer exist.]

—

C. P. 279 ; Poth. Don. 447 ; 1

Ric. 61, n. 700, 1 ; 2 Bour. 197
j

C. N. 1098. [II. 313.]

765. All persons capable of
succeeding and of acquiring
may receive by gift inter vivos,

saving any exception estab-
lished by law, and subject to tho
necessity of legal acceptance
by the donee, or by a person
qualified to accept for him.

—

Poth. Don. 438, 445, 456 ; Guy.
Don. 169 ; 7 N. D. 33 ; Tr. Don.
n. 509; C. N. 902. [II. 313.]

766. Corporations may ac-
quire by gift inter vivos, as by
other contracts, such property
as they are allowed to possess.

—C. 368; C. N. 910. [II.

313.]

767. Minors become of age,

aAd persons who have been
under the control of others,

cannot give inter vivos to their

former tutors or curators, so

long as their administration
actually continues and they
have not rendered their ac-

count
;

[they may however
give to their own ascendants
who have exercised these

offices.] - C. P. 276 ; Poth. Don.
460 ; 1 Ric. pt. 1, n. 467-466

;

Guy. Incapacity, 108; 7 N. D.
34; C.N. 907. [11.313.]

768. Gifts inter vivos made
in favor of the person with
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whom tho donor has lived in

concubinage, or of tho inces-

tnoua or adulterine children
of such dunor, are limited to

maintenance. — [This restric-

tion does not apply to gifts

made in a contract of marriage
entered into between tho con-
cubinaries.—Other illegitimate

children may receive by gift

inter vivos like all other per-
sons.]—Kio. Don. pt. 1, n.

408 -J 0. 1629, a. 132; Guy.
Incapacity, 99 ; Mori. Concu-
binage, n. 2, 3 ; 7 N. D. 34 ; C.

N. 908. [II. 313.]

769. [Gifts inter vivos made
in favor of tho priests or

ministers of religion having
the spiritual direction of the

donor, of the physicians and
others attending him with the

view of restoring his health, or

of the advocates and attorneys

engaged in lu.wsuits in his

behalf, cannot bo set aside by
mere presumption of law, as

defective by reason of undue
influence or want of con^^ent.

The presumption in this case,

as in all others, must be estab-

lished by facts.]—1 Ric. pt. 1,

n. 498 — ; Guy. Incapacitt^,

107 ; Poth. Don. 454, 5 j C. N.
909. [II. 315.]

770. The prohibition
against consorts benefiting

each other during marriage by
acts inter vivos is set forth in

the title concerning marriage
covenants.—C. N. 1099. [II.

315.]

771. The capacity to giro
or to receive inter vivos is to be
considered relatively to the

time of the gift. It must exist

at each period, with the donor
and with the donee, when the

gift and tho acceptanr^o nre

effected by different acts.- It

Buffioes that the donoo bo

conceived at the time of tho

gift or when it takes effect in

his favor, provided he bo nftcr-

wnrds born viable.—1 Ric. |it.

1, n. 790, 1 J Poth. Don. 455,(5;

C.N. 906. [11.316.]
772. The favor given to

contracts of marriage renders

valid the gifts therein made to

the children to be born of the

intended mai'riage.—It is not

necessary that the substitute

should be in existence at th^

time of the gift by which tho

substitution is created.—1 Ric.

pt. 1, n. 869,870: 2 Bour. 113;

Poth. Don. 455 ; 7 N. D. 34, 53;

C. N. 1081. [II. 315.]

773. A gift inter vivos of

the property of another is void;

it is however valid if the donor

subsequently become proprie-

tor of it.—Guy. Don. 173; 1

Th. Des. 102 ; Poth. Don.

486. [II. 3. ?

774k. Disj,.sitions made in

favor of persons incapable of

receiving are void, whether

they are concealed under tho

form of onerous contracts, or

executed in the name of per-

sons interposed.—The ascend-

ants, the descendants, the

presumptive heir at the time

of the gift, and the consort of

the incapable person are hcUl

to be interposed, unless rela-

tions of kindred, or of services

rendered, or other circum-

stances tend to destroy the

presumption. — This nullity

takes place even when the

person interposed survives the

Serson who is incapable.—

1

Ac. pt. 1, n. 708 -J 2 Bour.
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82--, 93; Ouy. Avantago, 71 5 j

2 N. D. 645 " ; 7 Id. 34 ; 1 Th.

Dos. 200 ; C. N. 1099, 1100.

[II. 315.1

775. [Children of a de-

ceased person cannot claim

Icgitim in consoquonco of gifts

made by him inter vivos.']—C.

?. 298 ; Guy. Ldgitimo, 201

;

Poth. Don. 511 ; C. N. 913.

[11.317.]

SECTION II,

Of the form of gifts and of
their accciitance.

776. Deeds containing gifts

inter vivoH must under pain of

nullity be executed in notarial

form and tho original thereof

bo kept of record. Tho accep-
tance must bo made in the

same form.—Gifts of movoablo
property, accompanied by de-

livery, may however be made
and accepted by private writ-

ings, or verbal agreements.

—

(rifts validly made out of

Lower Canada, or within its

limits but in certain localities

excepted by statute, need not
bo in notarial form.—0. 1539,

a. 133 ; Decl. Fobr. 1549 ; Sal.

0. p. 45 ; 3 For. C. P. 1089 j 0.
1731, a. 1, 2 ; Poth. Don. a. 2,

a. 4; 2 Bour. 107, 123; Guy.
Don. 178; 7N. D. 55; C. S. L.
C. c.aSj C.N. 931. [II. 319.]

777. It is ossential to gifts

intended to take effect inter

vivos that the -^onor should ac-
tually divest himself of his
ownership in the thing given.
~[Tho consent of the parties
is sufficient, as in sale, without
tho necessity of delivery.]

—

The donor may reserve to him-
self the usufruct or precarious

possession, or ho may pass tho
usufruct to ono person, and
give the naked ownership to

another, provided ho divests

himself of^ his right of owner-
ship.—Tho thing given may bo
claimed, as in the caso of Halo,

from the donor who withholds
it, and the donee may demand
tho rescission of the gift in de-
fault of its being del' od,

without prejudice to li m-
agi'S in cases where ku may
claim them.—[If without re-

servation of usufruct or of pre-

carious possession, tho thing
given remain unclaimed in tho

hands of the donor until his

death, it may be revendicated
from his heirs, provided tho

deed has been registered dur-

ing tho lifetime of the donor.]

—Tho gift of an annuity creat-

ed by tho deed of such gift, or

of a sura of money or other in-

determinate thing which tho

donor promises to pay or to de-
liver, divests tho donor in tho

sense that he becomes the deb-
tor of the donee.—C. P. 273-5;

ff. L. 9, § 3, L. 2, § 6 ; L. 6, do
don. ; 1 Ric. pt. 1, n. 896, 903,

919, 92.0, 930, 948, 953, 955,

967 ; 0. D. a. 15 ; Poth. Don.
464 - ; 2 Bour. 112 ; Guv.
Don. 175, 178, 179, 180, 185;
C. N. 899, 938, 949. [11.319.]
778. Present property only

can be given by acts inter vivos.

All gifts of future property by
such acts are void, as made in

contemplation of death. Gifts

comprising both present and
future property are void as to

the latter, but the cumulation
does not render void the gift of

the present property. — Tho
prohibition contained in this
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article does not extend to gifts

made in a contract of marriage.
—1 Ric. pt. 1, n. 1024 j Poth.

Don. 467-9 ; 0. D. a. 3, 4, 15
j

Sal. on do. 35,6 ; 7 N. D. 39,

60; 2 Bour. 119 j C. N. 943.

til. 321.]

779. A donor may stipulate

for the right of taking back
the thing given, in the event
of the donee alone, or of the
donee and his descendants
dying before him.—A resolu-

tive condition may in all cases

bo stipulated, either in favor
of the donor alone, or of third

persons.—The right to take
back, or any other resolutive

right, is exercised in cases of

gift in the same manner and
with the same effects as the

right of redemption in the case
of sale.—Cod. L. 2, de don. q.
sub mod.

J C. P. 275 j Poth. Ob.
n. 72, 73 ; 0. D. a. 15 ; C. 1029

j

14 Merl. Q. 368, 378 j Tr. Don.
n. 1263 " ; Archambault vs.

Archambault, S. C. Montreal

;

C. N. 951, 952. [II. 321.]

780« A gift may consist of

a person's whole property, and
it is then universal ; or of the
whole of the moveable or immo-
veable property, of the whole
of the property of the matri-

monial community or of any
other universality, or of an
aliquot portion of such proper-
ty, and is in such oases a gift

by general title j or it may be
limited to things particularly

described, and is then a gift by
particular title —1 Ric. pt. 1,

n. 1656 J
2 Bour. 102; Guy.

Don. 170; Poth. Don. 456 j 7

N. D. 36. [11.321.]

781. The abandonment or

the partition of present proper-

ty is considered as a gift inter

vivos, and is subject to tho

same rules.—The same dispo-

sition cannot be made in con-

templation of death in an act

inter vivos, except by means of

a gift inserted in a contract of

marriage, such as is treated of

in the sixth section of this

chapter.—Cons, of a. 754, 757

;

7 N. D. 81 J C. N. 1075. [II.

321.]

782. It may be stipulated

that a gift inter vivos shall bo

suspended, revoked,or reduced,

under conditions which do not

depend solely upon the will of

the donor.—If the donor reserve

to himself the right to dispose

of or to take back at pleasure

some object included in the gift,

or a sum of money out of the

property given, the gift holds

good for the remainder, but is

void as to the part reserved,

which continues to belong to

the donor, except in gifts by

contract of marriage.—C. P.

273, 274; 0. D. a. 16 ; Poth.

Don. 463,4 ; 1 Ric. pt. 1, n.

984 -, 1032, 1033, 1038, 1039,

1044- ; 1 Th. Des. 199
;

7 N. D. 49, 81 -; C. N. 946,

947. [11.323.]
783>A11 gifts inter vivos sti-

pulated to be revocable at the

mere will of the donor are

void.—This does not apply to

gifts made by contract of mar-

riage.—C. P. 273, 274 ; 1 Ric

pt. 1, n. 970; C. N. 944,947.

[II. 323.]

784h Gifts inter vivos of

present property are void if

they are made subject to the

condition of paying other debts

or charges than those which

I

exist at the time of such gift«;
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or than those to come, the na-
ture and amount of which have
been expressed and defined in

the deed or in the statement
annexed to it.—This article

does not apply to gifts by con-
tract of marriage.—1 Ric. pt.

1, n. 1027, 1029 j 7 N. D. 49
j

0. D. a. 16 ; Poth. Don. 463,4;
C. N. 945, 947. [II. 323.]

785. The causes of nullity

and prohibitions declared in

the last three preceding articles

and article 778, take effect not-

withstanding all stipulations

or renunciations by which it

may be sought to evade them.
—1 Ric. pt. 1, n. 1000

J
7 N. D.

44. [II. 823.]

786* [Unless some special

law requires it, a deed of gift

need not be accompanied by a
statement of the moveable pro-
perty given ; the legal proof of
its nature and quantity de-
volves upon the donee.]—1 Ric.
pt. 1, n. 963-5 ; Guy. Don. 174;

0. D. a. 15 ; 7 N. D. 40 j C.
N. 948, 1086. [II. 323.]

787. Gifts inter vivos do
not bind the donor nor produce
any effect until after they are

accepted. If the donor be not
present at the acceptance, they
take effect only from the day
on which he acknowledges or
is notified of it.—Ric. Don. pt.

1, n. 834-6 ; Guy. Don. 171 j 1

N. D. 87. [II. 323.]

788. [The acceptance of a
gift need not be in express
terms. It may be inferred
from the deed or from circum-
stances, among which may be
counted the presence of the
donee to the deed, and his

signature.]—This acceptance
is presumed in a contract of

10

marriage, as well with regard
to the consorts as to the future
children. In gifts of moveable
property this presumption also

results from the delivery—Rio.
Don. pt. 1, n. 838, 842, 869,
890, 891 J Guy. Don. 171, 2 j 7
N. D. 81; lid. 87. [11.326.]
789. Gifts inter vivos may

be accepted by the donee him-
self, authorized and assisted if

so it be, as in other contracts

;

minors, persons interdicted for

prodigality, and those to whom
an adviser has been judicially
appointed, may also accept un-
assisted, saving their right to

be relieved ; tutors, curators
and ascendants may accept in
behalfofminors, as laid down in

the title 0/ Minority, Tutorship
and Emancipation, and curators
appointed to interdicted per-
sons may also accept for such
persons. — The persons who
compose a corporation or ad-
minister for it may also accept
gifts in its behalf.—Ric. pt. 1,

n. 844, 6 ; 2 Bour. 120, 1 ; Guy.
Don. 171 ; 1 N. D. 89, 90 ;

C. N. 933, 934, 935. [II. 325.]

790. In gifts inter vivos in
favor of children born and to

be bom, where such gifts may
be made, the acceptance by
those who are born, or by a
qualified person for them, holds
good for the others not yet born,
if they avail themselves of it.

—1 Ric. pt. 1, n. 870. [II.

326.]

791. The acceptance may
be subsequent to the deed of
gift ; but it must be made dur-
ing the lifetime of the donor,
and while he is still capable of
giving.—Poth. Don. 460 ; Tr.
Don. n. 1102; Ric. Don. pt. 1,
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n. 792 : 0. N. 932. [II. 326.]

792. [Minors and interdict-

ed persons cannot be relieTed

from the acceptance or repudia-
tion made in their name by a
qualified person, if it have
been previously authorized by
a judge, upon the advice of

a family council. With these

formalities the acceptance is

as effectual as if it were made
by a person of age, in the full

exercise of his rights.]—Guy.
Don. 172 ; Fer. Tutelles, 291

;

C. N. 942. [II. 326.]

793. Deeds of gift may be
executed subject to acceptance,
without the donee being there-

in represented. An acceptance
purporting to be made oy the

notary, or other person not

authorized, does not render
the gift void, but it is without
effect, and the confirmation by
the donee can only avail as an
acceptance from the time at

which it takes place.—1 Bic.

pt. 1, n. 866, 878, 836 ; 2Bour.
129 ; 0. D. a. 6 ; Poth. Don. e.

t.j Guy. Accept. 99, Don. 171

;

0. 1639, a. 133. [II. 326.]

794b Gifts cannot be accept-

ed after the death of the donee
by his heirs or representatives.

—Lem. 372 ; 2 Bour. 123 ; Poth.
Don. 467 -. fll. 326.]

SECTION III.

Of the effect of gifts.

795« [Gifts inter vivos of

present property when they
are accepted, divest the donor
of and vest the donee with the
ownership of the thing given,

as in sale, without any delivery

being necessary.]—1 Bic. pt.

1, n. 899, 900, 902; 2 Bour.

109 -
J

Poth. Ob. 44, Don.
486, 7; Guy. Don. 179; 7 N.
D. 39--; C.N. 938. [11.327.]

796. Gifts do not by the

mere effect of law give rise to

any obligation of warranty on
the part of the donor, who is

deemed to give the thing only

in so far as it belongs to him.
—Nevertheless if the cause of

eviction arise from the indeb-
tedness or the act of the donor,

he is obliged, though he have
acted in good faith, to reim-

burse the donoe who has paid
to free himself ; unless tho

latter be bound to make such

payment in virtue of the deed
of gift, either by law or by
agreement.— Warranty to a

greater or less extent may bo

stipulated in gifts, as in any
other contracts.—2 Bour. 106,

137; A. D. Garantie, n. 17;

Poth. Don. 486, 6 ; 7 N. D. 22

;

1 Th. Des. 192. [11.327.]

797. A universal donee
irUer vivot of present property
is personally liable for all the

debts due by the donor at tho

time of the gift.—A donee by
general title inter vivos of such

property is personally liable

for such debts in proportion to

what he receives.—C. P. 334;

1 Bic. pt. 1, n. 1614, 1063;

Poth. Don. 487-9 ; 2 Bour. 137;

7 N. D. 11-13 ; Tr. Don. 2415

i. f. [II. 327.]

798. Nevertheless the donee,

by whatsoever title, may, if

the things given be sufficiently

particularized in the gift, or if

he have made an inventory,

free himself from the debts of

the donor by rendering an

account and giving up all that

he has received.
—

^If he be sued
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hypotheoarily only, ho may,
like any other possessor,

free himself by abandoning
the immoveable hypothecated,

without prejudice to the rights

of the donor, towards whom he
may be bound to make the

payment.—Poth. Don. 489 ; 2

Bour. 137, 8. [II. 327.]

799. A donee by particular

title inter vivos is not personally

liable for the debts of the

donor. In case of an hypo-
thecary action he may abandon
tho immoveable charged, like

any other purchaser.—Poth.

Don. 487 ; 2 Bour. 137, 8. [II.

327.]

800* The obligation to pay
tho debts of the donor may bo
extended or limited by the deed
of gift, subject to the legal

prohibitions concerning future

and uncertain dobts. — The
right of the creditor in such
case against the donee per-

sonally, beyond that which re-

sults from the law, is governed
by the rules set forth as to

delegation and indication in

matters of payment in the title

0/ Obligations.—1 Ric. pt. 1,

n. 1028; 7 N. D. 12. [II.

327.]

80L The exception of par-
ticular things, whatever may
be their number or value, in a
universal gift or a gift by gen-
eral title, does not exonerate
tho doneo from payment of the
debts.—7 N. D. 11. [II. 329.]

802. Tho creditors of tho
donor have a right to demand
tho separation of his property
from that of tho donee, when-
ever the latter is liable for the
debt, according to the rules
laid down in the preceding

title as to such separations in
matters of succession. [11.
329.]

803. If at the time of the
gift, and deduction being made
of the things given, the donor
were insolvent, the previous
creditors, whether their claims
are hypothecary or not, may
obtain the revocation of tho
gift, even though the donee
were ignorant oftho insolvency.
—In the case of insolvent
traders, gifts made by them
within three months previous
to the assignment, or the writ
of attachment in compulsory
liquidation, are voidable, as
presumed to be fraudulent.

—

1 Ric. pt. 1, n. 749--; C.
1032 - . [II. 329 ; III. 379.]

SECTION IV.

Of retjlstraUon as regards
gifts inter vivos in

particular.

804. Registration of gifts

inter vivos in the offices estab-
lished for the registration of
real rights, takes the place of
the inscription in the offices of

the courts which is abolished.

—Gifts of immoveables must
be registered in the office of

the division in which they are

situate
;
gifts of moveable pro-

perty, in the office of the divi-

sion where the donor resided

at the time of the gift.—0.

1539, a. 132; O.Mou. a. 58; 0.

D. a. 23 ; C. S. L. C. o. 37, s.

28, 29 ; C. N. 939. [II. 329.]

805. The effect of the regis-

tration of gifts inter vivos and
of the neglect of such registra-

tion, is regulated, as to immo-
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veables and real rights, by the
general laws oonoeming the
registration of such rights.

—

Beyond this the registration of
gifts is required particularly

in the interest of the heirs and
the legatees of the donor, his

creditors and all others inter-

ested, according to the follow-
ing rules.—0. D. a. 27 ; C. S.

L. C. c. 37, 8. 1. [II. 329.]

806. All gifts inter vivot,

of moveable or iramoveable pro-
perty, even those which are
remuneratory, must be register-

ed; save the exceptions con-
tained in the two following
articles. The donor himseS
cannot set up the want of regis-
tration, neither can the donee
or his heirs ; but it may be set

up by any person entitled to

do so under the general regis-

try laws, by the heir of the
donor, by his universal or his

particular legatees, by his

creditors, even though they
be posterior and not hypo-
thecary, and by all other per-
sons interested in having the

gift declared void.—0. Mou. a.

58; 1 Ric. pt. 1, n. 1231 - ; 0.

D. a. 20, 27; 2 Bour. 128;
Guy. Don. 187; C. N. 941.

[II. 329.]

807. Gifts made in the direct

line by contract of marriage,
are not affected by want of re-

gistration further than they
may be under the general
registry laws.—All other gifts

in contracts of marriage, even
between future consorts, or in

contemplation of death, and all

other gifts in the direct line,

remain subject to registration

in the same manner as gifts in

general—1 Ric. pt. 1, n. 1107,

1123; 2 Bour. 132; 0. D. a.

19, 22, 28. [11. 331.]

808. Gifts of moveable
effects, whether universal or

particular, are exempt from
registration when they are fol-

lowed by actual delivery and
public possession by the donee.
—1 Ric. pt. 1, n. 1161, 2 ; 2

Bour. 134. [II. 331.]

809. Gifts are subject to

the rules concerning registra-

tion of real rights contained in

the eighteenth title of this boolc,

and are no longer subject to the

rules which governed inscrip-

tions in the prothonotary 's office.

—C.S. L.C.c.37,8. 1,9. [II.

331.1

810. The donor is not liable

for the consequences of the

want of registration, although

he have bound himself to effect

it.— Married women, minors

and interdicted persons can-

not be relieved from the failure

to register the gift, but they

have their recourse against

those who neglected to effect

such registration.—Husbands,
tutors, administrators, and

others whose duty it ia to

attend to such registration,

cannot avail themselves of

the absence of it.—1 Ric. pt.

1, B. 1172, 1238, 1239 -; 2

Bour. 128, 9; 0. B. a. 18,

30-32; Guy. Don. 188; C. N.

940, 941, 942. [11.331.]

SECTION V.

Of the revocation of gifts.

811. Gifts inter vivoa ac-

cepted are liable to be revoked

:

1. By reason of ingratitude

on the part of the donee

;

2. By means ofthe resolutive
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condition, in cases where it may
be validly stipulated

;

3. Tor the other legitimate

causes by which contracts may
bo annulled, unless some parti-

cular exception is applicable.

—

Cod. L. 2, L. 8, de cond. ob caus.

dat. ; L. 1, L. 8, L. 10, de rev.

don. ; L. 1, L. 2, L. 3, de don.

q. sub mod. ; C. 991 --, 1006

;

0. D. a. 39 ; Poth. Don. 489 -,
502 — ; 1 Rio. pt. 1, n. 557,

664 --, 1044 - ; 2 Bour. 138,

142,149, 151; 7 N. D. 52, 53;

C. N. 953, 956. [II. 333.]

812> [In gifts, the subse-

quent birth of children to the

donor does not constitute a re-

solutive condition, unless it is

80 stipulated.]—llio. Don. pt.

1, n. 565, 574, 603 -, 648 -j
Id. R^v. des don. 55, 56; 0. D.
39--; Poth. Don. 489- ; 2
Bour. 142-4, 7, 8 ; C. N. 960-

966. [II. 333.]

813* H'iita may be revoked
by reason of ingratitude, with-
out a stipulation to that effect

:

1

.

If the donee have attempt-
ed the life of the donor

;

2. If ho have been guilty

towards him of ill usage,
crimes, or grievous injuries

;

3. If he refuse him main-
tenance, regard being had to

the nature of the gift and the
circumstances of the parties.

—

Gifts by contract of marriage
are subject to this revocation,
and so are remuneratory or
onerous gifts in so far as they
exceed the value of the services
or of the charges.—Cod. L. 10,
De revoo. don.; Poth. Don.
602-; 2 Bour. 138,9; Guy. In-
gratitude, 228 ; C. N. 955,
»56, 959. [II. 333.]

814:. The demand of revo-

10*

cation on the ground of ingra-
titude must be made within a
year from the date of the of-

fence imputed to the donee, or

within a year from the dav
when such offence becamtf
known to the donor.—Such re-

vocation cannot be demanded
by the donor against the heirs

of the donee, nor by the heirs

of the donor against the donee
or his heirs, unless the action

has been commenced by the
donor against the donee him-
self, or unless, in the second
case, the donor died within
a year after the offence was
committed or became known to

him.—Cod. L. 10, de rovoc.

don.; Ric. pt. 1, n. 704 -, 730

;

2 Bour. 140 j Poth. Don. 502-9

;

C. 2262; C. N. 955-957. [II.

333.1

8l5> Revocation on the
ground of ingratitude does not
prejudice alienations made by
the donee, nor hypothecs or

other charges created by him,
previously to the registration

of the judgment of revocation,

when the purchaser or creditor

has acted in good faith.—In
cases of revocation on the
ground of ingratitude the
donoo is condemned to restore

the thing given, if it be still in
his possession, together with
its fruits from the date of the
judicial demand; if he have
alienated it since such demand,
he is condemned to restore

what it was worth at the time
of the demand.—Rio. Don. pt.

3. n. 714 — ; 2 Bour. 141 ; Guy.
Revocation, 702 — ; Poth. Don.
507,8; C. N. 955, 956, 958.

[II. 335.]

816* [Gifts cannot be re-
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voked by reason of tho non-
fulfilment of obligations enter-

ed intoby the donee, as charges
or otherwise, unless the revo-
cation is stipulated in the deed

;

and such revocation is subject
in all respects to the same
rules OS the dissolution of sale

in default of payment of the
price, without the necessity of
any preliminary condemnation
obliging the donee to thb ful-

filment of his obligations.]

—

Tho stipulation of all other re-

solutive conditions when legal-

ly made has tho same effect in

gifts as in other contracts.

—

Ric. pt. 3, n. 1044; Ouy. Don.
198; 7 N. D. 9; C. N. 963,

956. [II. 335.]

SECTION VI.

0/ gifts by contract of mar-
riage, wiiether ofpresent
property or made in

contemplation of
death.

817« The rules concerning
gifts inter vivos apply to those

which are made by contract of

marriage, with such modifica-

tions as result from special

Frovisiona.—0. K. 1081, 1092.

II. 335.]

818. Fathers and mothers,
and other ascendants, relations

in general, and even strangers,

may, in a contract of marriage,
give to the future consorts or to

one of them, or to the children

to be bom of their marriage,
even with substitution, the
whole or a portion of their pre-

sent property, or of the pro-
perty they may leave at their

death, or of both together.

—

Uic. pt. 1, n. 1027; 2 Bour.

113,6; Ouy. Don. ^12; Poth
Mar. n. 2; 0. D. a. 17 ; 7

N. D. 81 ", 91, 92 ; C. N. 943,

1082, 1084, 1089. [II. 335.]

819t Subject to the came
rules, when particular excop-

tions do not apply, futuro

consorts may likewise, by their

contract of marriage, give to

each other, or one to the other,

or to the children to bo born

of their marriage, property

either present or future.—Ric.

pt. 1, n. 364 ; 2 Bour. 113 -

;

0. D. a. 17 ; 7 N. D. 81 - ; C.

N. 943, 1091. [II. 335.]

820. Owing to the favor of

marriage and the interest

which future consorts may
have in arrangements made
in favor of third persons, it

is lawful for relations, for

strangers, and for the future

consorts themselves, to malce

in a contract of marriage

whereby the future consorts or

their children are benefited by
the^same donor, all gifts what-

soever of present property to

third parties, whether rela-

tions or strangers.—For tho

samib reasons, the ascendants

of a future consort may, in a

contract of marriage by which

he also is benefited, make gifts

in contemplation of death in

favor of his brothers or sisters.

All other gifts in contemplation

of death made in favor of third

parties are void.—Leb. Sue. 1.

3, c. 2, n. 12, 13 ; 0. D. a. 17

;

Sal. on 0. D. 43 ; Anouilh,

Inst. cont. 38, 39 ; C. N. 943.

[II. 335.]

821. Oifts of present pro-

perty by contract of marriage

are, like all others, subject to

acceptance inter vivos. The
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acceptance ia proaumed in the

oases mentioned in the aooond
section of this chapter. Third
parties not present to the deed
may accept separately, either

before or after the marriage,
gifts made in their favor.

—

Ric. pt. 1, n. 869, 875; Quy.
Don. 172 ; 0. D. a. 10, 12, 13

;

7 N. D. 81 ; C. N. 1087. [11.
335.1

822. Gifts by contract of
marriage of present or future
property are valid, even as
regards third parties, only in

the event of the marriage
taking place. If the donor
or the third party who has
accepted the gift die before
the marriage, the gift is not
void, but remains suspended
by the condition that the
marriage will take place.

—

Cod. L. 24. de nupt. ; Bril.

Don. n. 191 ; Poth. Com. intr.

n. 17 ; Tr. Don. 2471 —, Mar.
90; C.N. 1088. [11.335.]
823. Gifts of present pro-

perty by contract of marriage
cannot be revoked by the
donor, even as regards third
parties benefited who have not
yet accepted, unless for legal
grounds, or by reason of a
resolutive condition validly
stipulated.—Gifts in contem-
plation of death, made by such
acts, are irrevocable in so far
that the donor, without legal
grounds or a valid resolutive
condition, cannot revoke them,
nor dispose of the given pro-
perty by gift inter vivos or by
will, unless it is in small
amounts, by way of recompense
or otherwise. He remains
nevertheless owner in other
respects of the property thus

given and may dispose of it by
onerous title and for his own
benefit. Even if the gift in

contemplation of death bo
universal he may acquire and
possess property and dispose of
it under the foregoing restric-

tions, and may contract, other-

wise than by gratuitous title,

obligations which afi'oct the
roperty thus given.—Poth.
Eon. 460 ; Guy. Inst. cont.

393 -
J
7 N. D. 85 - ; Tr. Don.

2348-; C.N. 1083. [11.335.]

824b It may be stipulated
that a gift, either of present
property or in contemplation
of death, made in a contract of
marriage, shall be suspended,
revocable, reducible, or subject
to changeable or indeterminate
reservations and rights of re-

sumption, although the effect

of the disposition depend upon
the will of the donor. If, in

the case of reservations and
of a right of resumption, the
donor do not exercise his right,

the donee retains the full bene-
fit of the gift to the exclusion
of the heir of the donor.—Rio.

Et.
1, n. 1015; 7N. D. 82; 0.

. a. 17, 18 ; Poth. Don. 469

;

C. N. 944, 946, 1086, 1089, 1093.

[II. 336.]

825. Gifts by contract of
marriage may be made sub-
ject to the charge of paying
the debts due by the donor at
the time of his death, whether
they are determinate or not.

—

In universal gifts or gifts by
general title offuture property,

or of present and future pro-
perty together, this obligation

falls on the donee without sti-

pulation to that effect, for the
whole or in proportion to what
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he rooelves.—0. D. a. 17 ; Poth.

Test. 469 ; 7 N. D. 01 --
; C.

N. 947, 1084. [11.337.]
826* The donee however,

after the death of the donor,

in gifts made wholly iu con-
templation of death, and so

long as he haa not otherwise
accepted, may free himself
from the debts by renouncing
the gift, after making an in-

ventory and rendering an ac-

count, and by giving back any
ftroporty of the donor remain-
ng in his possession, or which
he may have alienated or mixed
up with his own.—Poth. 1. c.

;

0. D. 1. 0. [II. 337.]

827* In cumulative gifts

of present and future property
the donee may also, after the

death of the donor and so long
as he has not accepted other-

wise the gift in contemplation
of death, free himself from the
debts of the donor other than
those for which he is liable

under the gift inter vivot, by
renouncing in the same manner
the gift in contemplation of
death, to restrict himself to

the present property given
him—Author, under twoprec.
arts. ; 0. N. 1084. [II. 337.]

828i The donee may also

at the same time renounce the
present property und free him-
self from all liability, by mak-
ing an inventory, rendering an
account, and returning the pro-
perty given, in the manner
provided in respect of gifts in

general.—C. 798. [II. 337.]

829* Notwithstanding the
rule which excludes repre-
sentation in the matter of
legacies, gifts in contempla-
tion of death made in favor

'

of future consorts or of one of

them, by their ascendants or

other relations, or by strangers,

are always, in the event of the

donor surviving the consort

benefited, presumed to be made
in favor of the children to be
born of the marriage, unless it

is otherwise provided.— The
gift becomes extinct if when
the donor dies neither the con-

sorts or consort benefited, nor

any children of theirs be living,

—Leb. Sue. 1. 3, c. 2, n. 33-36;

Lac. Donation, s. 7 ; 7 N. D.

85,6; 4 Marc. n. 282-285; C.

N. 1082. [II. 337.]

830. Oifts in contemplation

of death made by contract of

marriage, may be expressed in

the terms of a gift, of an ap-

pointment of heir, of an assign-

ment of dowry or dower, of A

legacy, or in any other terms

which indicate the intentions

of the donor.—5 N. D. 544; C.

N. 967. [II. 337.]

CHAPTER THIRD.

OF WILLS.

SECTION I.

Of the capacity to give and to

receive by will.

831. Every person of full

age, of sound intellect, and

capable of alienating his pro-

Eerty, may dispose of it freely

y will, without distinction as

to its origin or nature, cither

in favor of his consort, or of one

or more of his children, or of

any other person capable of

acquiring and possessing, and

without reserve, restriction, or

limitation; saving the prohibi-
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tions, restrictions, and osuses

of nullity mentioned in this

code, and all dispotitioni and
conditions contrary to public

order or good morals.—C. P.

292 ; C. S. L. 0. o. 34, s. 2 ; C.

N.tfOl. [11.839.]

832* The capacity of mar-
ried women to disposo of pro-

perty by will is established in

the first book of this code, in

the title Of Marriage.—0. 184
j

C.N. 906. [11.341.]

833. Minors, [even of the

ago of twenty years and over,]

whether emancipated or not,

are incapable ot bequeathing

any part of their property.—C.

P. 293, 204, 206 ; Kio. pt. 1, n.

160- ; 2 Bour. 297; Poth.

Test. 334 ; Guy. Test. 105 ; C.

S. L. C. c. 34, s. 2 ; C. N. 903,

m. jii. 341.]

834« Tutors and curators

cannot bequeath property for

the persons under their con-
trol, either alone, or conjointly

with such persons.—Persons
interdicted for imbecility, in-

sanity or madness cannot dis-

pose of property by will. The
will of a prodigal made sub-
sequently to his interdiction

may be confirmed or not ac-

cording to circumstances and
the nature of the dispositions.

—A person to whom an adviser
has been judicially appointed,
whether at his own request or
upon an application for his

interdiction, may validly dis-

pose ofproperty by will.—Guy.
Oonseil Judiciaire ; Id. Prodi-
gue ; Id. Interdiction, 703 ; A.
D. Test. 713

J
Nov. 39, ofEmp.

Leo.; Poth. Test. 335; C. N.
901. [11.341.]
835. The capacity of the

testator is considered relatively

to the time of making his will

;

nevertheless a will made pre-
viously to a condemnation rrom
which oivil death results, is

without effect if the testator die
while ho is under the effect of
such condemnation.— Ric. pt.

1, n. 707-9; Guy. Test. 123;
Poth. Test. 332. [II. 341.]

836. Corporations and per-
sons in mortmain can only re-

ceive by will such property as
they may legally possess.—0.

S. L. C. c. 34, s. 3. [II. 341.]

837. Minors and interdicted
or insane persons, though inca-
pable of bequeathing, may re-

ceive by will.—Bic. pt. 1, n.

126 ; 2 Bour. 156, 298 ; Poth.
Test. 337 ; Guy. Ldgataire, 45

;

C. N. 906. [II. 341.]

838. The capacity to re-

ceive by will is considered re-

latively to the time of the death
of the testator ; in legacies the
effect ofwhich remains suspend-
ed after the death of the testa-

tor, whether in consequence of

a condition, or in the case of a
legacy to children not yet born,
or of a substitution, this capa-
city is considered relatively to

the time at which the right
comes into effect. — Persons
benefited by a will need not be
in existence at the time ofsuch
will, nor be absolutely des-
cribed or identified therein. It

is sufiicient that at the time of

the death of the testator they
be in existence, or that they be
then conceived and subse-
quently born viable, and be
clearly known to be the persons
intended by the testator. Even
in the case of suspended lega-
cies, already referred to in
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thli article, it suffloos that tho
loMtee bo alive, or ooncelred,
Mubjoot to the condition of beinc
afterwardi born viable, and
that he prove to be the person
indicated, at the time the
legacy takoH effect in his favor.
—2 Ric. Don. 102; 2 Bour.
209; Ouy. LC'ffatairo, 44-6, 63

;

C. N. 906. [II. 341.]

839* As regards testamen-
tary dispositions, the legal pre-
sumptions of undue influence
and want of will, arising from
the relation of priest or minis-
ter, physician, advocate or
attorney, in which the legatee
stands towards the testator,
have been destroyed by the
introduction of the absolute
freedom of disposing of pro-
perty by will. Presumptions
in these oases are to be estab-
lished as in all others.—0. S.

L. C. c. 34, s. 1 : C. N. 900.
[II. 343.]

SECTION II.

Of tlw form of wills.

840t dispositions in con-
templation of death made of a
person's whole property, or of
part thereof, in legal form by
will or codicil, and whether
they are expressed in the terms
of an appointment of heir, of a
gift, of a legacy, or in other
terms indicating the intentions
of the testator, take effect

according to the rules herein-
after laid down, as universal
legacies, legacies by general
title, or as particular legacies.
—Poth. Test. 314, 5: C. N: 967,
1002. [II. 343.1

841< Two or more persons
cannot make a will by one and

the same act, whether in favor

of third person! or in favor of

one another. — 0. T. a. 77

;

Merl. Test. s. 1, 9 1> »• 1 ; Kie.

346 ; 3 Bour. 311 ; 17 Ouy. 135;

C.N. 068. [11.343.]
84k2i Wills may be made

:

1. In notarial or authentio

form
;

2. In the form required for

holograph wills
;

3. In writing and in pre-

sence of witnesses, in the torm

derived from the laws of Eng-

land.—C. S. L. 0. 0. 34, 8. 3

;

Ric. pt. 1, n. 1482-4; Gay.

Test. 141 ; 14 Geo. 3, o. 3, s. 10;

C. N. 969. [II. 343.]

84a [Wills in notarial or

authentio form are received

before two notaries or before

a notary and two witnesses ; tlio

testator, in their presence and

with them signs the will or de-

clares that he cannot do so,

after it has been read to him

by one of the notaries in pre-

sence of the other, or by tlie

notary in presence of tho wit-

nesses. Mention is mado in

the will of the observance of

the formalities.]—C. P. 289;

C. 0. 289 ; Ric. pt. 1, n.

1503 - ; Poth. Test. 301, 2;

2 Bour. 304, 5 ; Ouy. Test. 155;

Fer. 0. P. 289, gl. 6, n. 7; 1

Dupl. s. 3, a. 11, p. 591 ; 1 J.

A. 1. 2, c. 99 ; Fur. Test. c. 2,

8. 3, n. 7; 6 Bril. Test. n. 93;

0. 1735, a. 23 ; Sal. on same

a. ; C. N. 972. [II. 343 ;
III.

379.1

SM. Authentio wills mnst

be made as originals remain-

ing with the notary.—Tho wit-

nefAes must be named and

described in the will. They

must be of the male sex, of
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full ftge, and muit not be

olrilly dead, nor sentenced to

an infanaoui puniihment.
[Aliens may serve as wit-

noMOfl.] The clerks and ser-

ranti of the notaries cannot.

—The date and place nf its

ozeoution must bo stated in

the will.—2 Bour. 304 --; Ouy.
Test. 141 --; Poth. Test. 306, 7,

C. 0. t. 16, n. 14 ; Tr. Don.
1447; C. 8. C. o. 99, s. 116

j

C. N. 971, 972, 976, 980. [II.

343.1

646. [A will cannot bo ex-
ecated before notaries who are
related or allied to the testator

or to each other, in the direct

lino, or in the degree ofbrothers,
nnoles, or nephews. The wit-
nesses however may be related
or allie^to the testator, to the
notary, or to one another.]

—

2Bonr. 306, 7; Ouy. Notaire,
206; Poth. Test. 306, 7j CO.
10. n. 13. [II. 346.]

846* [Legacies made in
favor of the notaries or wit-
nesses, or to the wife of any
such notary or witness, or to
any relation of such notary or
witness in the first degree, are
void, but do not annul the
other provisions of the will.]

—

Testamentary executors who
are neither benefited nor com-
pensated by the will may serve
>8 witnesses to its execution.

—

C.P. 289; O.Bl. a.63; For. C.
P. 289, gl. 4, n. 20 "1

j Ric.
Don. pt. 1, n. 654 ; 0. £. a. 43

j

Poth. Test. 306-7, C. 0. t. 16,
n-U; Lao. Tdmoin, s. 4, n. 4;
Mori. Test. 404 ; Tr. Don.
1601. Author, under a. 107

j

C. C. V. 656
J Author, under

»-853. [11.347.]

847* Wills in authentic form
oannot be dictated by signs.

—[Deaf mutes and others who
cannot declare their will by
word of mouth, may do so, if

they are sufficiently educated*
by means of instructions writ-
ton by themselves and handed
to the notary, before or at the
execution of the will.—Deaf
mutoH and such persons as can-
not hear tho will read, must
read it themselves, and aloud,
as regards those who are only
deaf.—A written declaration
that the deed contains tho
will of tho testator and is pre-

f>ared in accordance with his

nstructions,may be substituted
for the same declaration by
word of mouth, when it is re-

quired. — Mention must bo
made of the observance of these
exceptional formalities and of
their cause.—If the deaf mutes
and others cannot avail them-
selves of the provisions of this

article, they cannot make wills

in the authentic form.—Ric.

pt. 1, n. 141, 1503, 1630 ; 2
Bour. 296, 306; Ouy. Test.
104. [11.347.]
848. Further and special

provisions exist for the district

of Gaspo, to remedy the want
of notaries for the execution of
wills as well as of other acts.

—[Saving these provisions of
a local nature, ministers of
religion cannot replace notaries
in the execution of wills

;

neither can they serve other-
wise than as ordinary wit-
nesses.]—C. P. 289 ; Poth. Test.

300; 4 Geo. IV. o. 16j 3&4V.
c. 6. [II. 349.]

84c9. Wills made in Lower
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Canada or elsewhere by mili-

tary men in active service out
of garrison, or by mariners
during voyages, on board ship

or in hospital, which would be
valid in England as regards
their form, are likewise valid

in Lower Canada.—I. S. 1 V.
c. 26, s. 10, 11 J 29 Car. II. c. 3

j

1 Will. IV. c. 20, 8. 48
J
Pars.

W. 24-30
J
C. N. 981. [II.

340.]

8B0. Holograph wills must
be wholly written and signed
by the testator, and require
neither notaries nor witnesses.

They are subject to no parti-

cular form.—Deaf mutes, who
are sufficiently educated, may
make holograph wills, in the
same manner as other persons
who know how to write.—

2

Bour. 303 ; Poth. Test. 297, 8
j

Guy. Test. 137, 8 j 1 Glf. Ev.
§366; C.N. 970. [11.349.]
651^ Wills made in the

form derived from the laws of

Ex^gland, [whether they affect

moveable or immoveable pro-

perty,] must be in writing and
signed at the end with the

signature or mark of the testa-

tor, made by himself or by
another person for him in his

presence and under his express
direction, [which signature is

then or subsequently acknow-
ledged by the testator as having
been subscribed by him to his

will then produced, in presence
of at least two competent wit-

nesses together, who attest and
sign the will immediately, in

Eresence of the testator and at

is request.]—[Females may
serve as attesting witnesses
and the rules concerning the

competency of witnesses are

the same in all other respecta

as for wills in authentic form.]

—I. S. 29 Car. II. o. 3, s.6: 2

Glf. n. 676-8 j 1 Jarman, 76 ; 7

L. C. B. 280, Lambert & Qau.
vreau; Lovelass, W. 315,6: I.

S. 7 Will. IV.
J 1 V. c. 26; 15,

16 V. c. 24. [II. 349: III.

379.]

852* Deaf mutes capable of

understanding the meaning of

a will and the manner of

making one, and all other

persons, whether literate or

not, whose iuiirmity has not

rendered them incapable of so

understanding or of expressing

their intentions, may dispose

of property by will in the form

derived from the laws of Eng-

land, provided their intention

and the acknowledgment of

their signature or mark are

manifested in presence of

witnesses.—Glf. Ev. 1. c. [11.

349.]

853< In wills made in the

last mentioned form, legacies

made to any of the witnesses,

or to the husband or ivife of

any such witness or to any rela-

tions of such witness [in ttie

first degree], are void, but do

not annul the other provisions

of the will. — The competency

of testamentary executors to

serve as witnesses to such

wills, is subject to the same

rules as in wills in authentic

form.—I. S. 26 Geo. II, c. 6;

1 Steph. 675 ; Alnutt, P. W.

93, 170
J

1 Jarman, W. 65 ;

Christie, P. W. 153, 171,173;

Pars. W. 19. [II. 351.]

854. In holograph wills,

and in wills made in the form
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dcrircd from the laws of

England, whatever conies after

the signature of the testator is

looked upon as a new act,

which in the former case must
likewise be written and signed

by the testator, or signed only

in the latter. In this latter

case the attestation of the'wit-

nesses must follow each signa-

ture of the testator, or come
aftcrthelast as witnessing the

whole of the will preceding
such signature.—In wills made
in either of the forms men-
tioned in this article, date and
place, need not be mentioned
on pain of nullity. The
judges or courts must decide
in each case whether their ab-
sence creates any presumption
against the will or renders un-
certain any of its particular
provisions.—The will need not
bo signed upon each page.

—

Ric. pt. 1, n. 1491; 2 Bour.
304 ; Poth. Test. 299 ; Guy.
Test. 167, 169, 170 ; Pars. W.
13, 60 ; 1 Jarman, 78, 160. [II.

351.]

855. The formalities to

which wills are subjected by
the provisions of the present
section must be observed on
pain of nullity, unless there is

some particular exception on
the subject. — Nevertheless
wills purporting to be made in
one form, which are void as
such in consequence of the in-

observance of some formality,
may be valid as made in
another form, if they contain
all the requisites of the latter.

—7 L. C. R. Lambert vs; Gau-
vreau, 277

;

1617; C.N.
1 Ric.

1001. fli.

1, n.

351.]

SECTION III.

Of the probate and proof of
wills.

856. The originals and le-

gally certified copies of wills

made in authentic form make
proof in the same manner as

other authentic writings.—C.

1215. [II. 351.]

857. Holograph wills and
those made in the form derived
from the laws of England,
must be presented for probate
to the court exercising superior
original jurisdiction in the dis-

trict in which the deceased had
his domicile, or, if ho had none,
in the district in which he died,

or to one of the judges of such
court, or to the prothonotary
of the district. The court, or
judge, or the prothonotary, re-

ceives the depositions in writ-

ing and under oath of witnesses
competent to give evidence,

and these depositions remain
affixed to the original will, to-

gether with the judgment, if it

have been rendered out ofcourt,

or a certified copy of it, if it

have been rendered in court.

Parties interested may then
obtain certified copies of the
will, the proof and the judg-
ment, which copies are authen-
tic and give eifect to the will

until it is set aside upon con-
testation.—If the original of

the will be deposited with a
notary, the court or judge, or

the prothonotary, causes such
original to be delivered up.

—

Alnutt. P. W. 618 ; 41 Geo. Ill,

c. 4, s. 2 ; C. S. L. C. c. 34, s.

3 ; Weatherly, G. P. 323
;

Poth, Tosi. 300 ; 8 Ency. 26
;

a
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6 Bril. 661, n. 176 j 2 Stoph.
193 ; Lovolass, W. 391, 417

;

Dorion & Dorion, Jugt. in ap-
poal,1861; C. N. 1007. [11.351.]

868. Tho hoir of tho dc-
coaHud neod not bo suniinonod
to the probato thu8 mado of

tho will, oxcopt it is so ordered
in particular cases.—Tho func-
tionary who takes tho probate
takes cognizance of all that
relates to tho will.—Tho pro-

bato of wills does not prevent
their contestation by persons
interested. — Alnutt, 1. c.

;

Weatherly, 1 j 1 Jarman, 22,3

;

1 Glf. § 618; 2 Id. §691,692,
344. [II. 353.]

859. The acknowledgment
of a will by the heir or by any
interested person has its effect

against him, as regards his

right to contest its validity

8ubsequently,but does not pre-
vent the probate and the de-
positing of the will with the

prothonotary in the proper
manner, in so far as concerns
other parties interested.—C.

S. L. C. c. 37, s. 25, § 2;
Lovolass, \y. 418. [II. 353.]

860. When the minute or

tho original of a will has been
lost or destroyed by a fortuitous

event, after the death of tho
testator, or has been withheld
without collusion, by an adver-
sary or by a third party, the
will may be proved in tho man-
ner provided in snch case for

other acts and writings in the
title Of Obligations.—If the
will have been destroyed or

lost before the death of the
testator without the fact ever
having come to his knowledge,

j

it may be proved in the same i

manner as if the accident had '

occurred after his death.— If

tho testator know of tho de-

struction or loss of tho will

and did not provide for such

destruction or loss, he is held

to have revoked it, unless ho

subsequently manifests his in-

tention of maintaining its pro-

visions.—C. 1217, 1218, 1211>,

12.i3, 61; Tr. n. 2108; Lovo-

lass, W. 342, 350 ; C. S. L. C.

c. 37, s. 25, § 2. [II. 353.]

861. In oases where, in con-

formity with tho procudiii;,'

article, a non-produced will

may be judicially proved, a

probate of it may also bo ob-

tained, upon petition to that

effect iind positive proof both

of the facts which justify such

a proceeding and of the con-

tents nf tho will. In such case

probate of tho will is held to bo

established according to the

proof doomed suflicient, and to

whatever modifications may
bo found in the judgment.—
Weatherly, 86-8

; Alnutt, 13G;

2 Glf. § 688 a, 693 ; 1 Jarman,

136. [II. 355.]

862« Tho sufliciency of one

witness applies to tho probato

and proof of wills, even of those

lost or destroyed, if tho court

or judge be satisfied.—Alnutt,

170 ; 2 Glf. § 694. [II. 355.]

SKCTION IV.

Of legacies.

§ 1. Of legacies in general.

863. Testamentary dispo-

sitions of property constitute

legacies, either universal, or

by general title, or by particu-

lar title.—Dom. Logs, s. 1, n-

1 Guy. Legs, 401; Potb.
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Tost. 315 ; C. 840 ; C. N. 1002,

1004. [ir.366.]

864. Tho property of a de-
ceased person which is not dis-

posed of by will, or concerning
which tho dispositions of hiy

will arc wholly without effect,

remains in his abintestate suc-
cession, and passes to his law-
ful heirs.—Dom. Test. t. 1, s.

9, n. 16; Legs. t. 2; Guy. I.e.

;

Lovelass, 394. [II. 355.]

865> When a legacy made
subject to another legacy
lapses, from a cause dependent
upon the legatee, the legacy to

wnich it is thus subject docs
not therefore lapse, but is

deemed to form a distinct dis-

position, charged upon the heir
or legatee to whom the lapsed
legacy accrues.—2 Bour. 328,

& cit. ; Poth. Test. 375, 6

;

Guy. L^gatairo, 75,6. [II.

355.]

866i The legatee may al-

ways repudiate the legacy so
long as he has not accepted it.

The acceptance may be either

express or implied. Accept-
ance may be implied from the
same acts as in abintestate
successions. The right to ac-
cept a legacy, not previously
repudiated, passes to the heirs

and other legal representatives
of tho legatee, in the same
manner as heritable rights de-
rived from the law alone.—

2

Bour. 326,7 ; Poth. Test. 397

;

Guy. L6gataire, 65, 56, 60.

[II. 355.]

867. Tutors and curators
may accept legacies, subject to

tho same restrictions as in the
case of abintestate successions.
—Tho capacity of minors and
of persons interdicted for pro-

digality, to accept legacies for

themselves, is governed by tho
rules established for tho accep-
tance of successions. — Guy.
Ldgataire, 67. [II. 355.]

868* Accretion takes place
in favor of the legatees in the
case of lapsed legacies, when
such legacies are made in

favor of several persons jointly.

—They are held to be so made
when they are created by one
and tho same disposition and
tho testator has not assigned
the share of each colegatce in

the thing bequeathed. Direc-
tions given to divide the thing
jointly disposed of into equal
aliquot shares, do not prevent
accretion from taking place.

—

The legacy is also presumed
to be made jointly when a
thing which cannot be divided
without deterioration is be-
queathed by the same act to

several persons separately.

—

The right to accretion applies

also to gifts inter vivos made
in favor of several persons
jointly, when some of tho
donees do not accept.—Dom.
Test. t. 1, s. 9 ; 2 Bour. 339 --

;

Poth. Test. 406; Tr. Don. n.

1789 ; C. N. 1044. 1045. [II.

355.]

869. A testator may name
legatees who shall be merely
fiduciary or simply trustees for

charitable or other lawful pur-
poses within the limits per-

mitted by law ; he may also

deliver over his property for

the same objects to his testa-

mentary executors, or effect

such purposes by means of

charges imposed upon his

heirs or legatees.— 2 Ric.

Subst. pt. 1, n. 753; and con-
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$equence of unrestrictedfreedom
o/wilU. [11.367.]
870* Payment made in good

faith to the ostensible heir, or

to a legatee who is in posses-
sion of the succession, is valid
against the heirs or legatees
who present themselves after-

wards ; saving the recourse of
the latter against him who has
received without a right to do
80.--C. 1145

J
Darg. on 410 C.

Br., gl. 3, n. 1 ; Poth. Ob. 503
;

7 Toul. n. 26, 29. [II. 357.]

871. Fruits and interest

arising from the thing be-
queathed accrue to the bone-
lit of the legatee from the time
of the death of the testator,

when the latter has expressly
declared in the will his inten-
tion to that effect.—Life-rents
or pensions, bequeathed by way
of maintenance, also begin from
the date of the testator's death.
—In all other oases, fruits and
interest do not accrue until

they are judicially demanded,
[or until the debtor of tho
legacy is put in default.]—ff.

L. 23, de leg. et fid. ; Ric. pt.

2, n. 99 ; 2 Bour. 334, 5 ; Poth.
Test. 382; Bac. c. 8, n. 25;
C. N.1015, [II. 363

J
III. 379.]

872> The rules concerning
legacies and the presumptions
of the testator's intention, as
well as the meaning ascribed
to certain terms, give way to

the formal or otherwise suffi-

cient expression of such inten-

tion, given in another sense or
with a view to different effects.

The testator may derogate from
these rules in all that is not
contrary to public order, to good
morals, to any law containing
a prohibition or some other ap-

plicable declaration of nullity,

or to the rights of creditors and
third persons.—Rio. Don. pt. 2,

n.l29; 2 Bour. 353; Dora. Test.

1. 1, 8. 6, n. 2. [II. 357.]

%2. Of universal legacies and
legacies by general title.

873« Universal legacies are

testamentary dispositions by
which tho testator gives to ono
or to several persons the whole
of the property he leaves at

his death.—Legacies are only

by general title when the tes-

tator bequeaths an aliquot part

of his property, as a half, a

third, or a universality, such

as the whole of his moveable
or immoveable property, or tho

whole of the private property

excluded from tho matrimonial
community, or an aliquot part

of any such whole.—AH othei

legacies are by particular

title. — The exception of par-

ticular things, whatever may be

their number or value, does

not destroy the character of

universal legacies, or of lega-

cies by general title.—Dom.

Legs, t. 2 ; Guy. Ldgataire,

42, 3 ; Poth. Test. 315 ; Proud.

Usuf. n. 1025, 1844, 1845; C.

780, 801; 1 Ric.pt. 3, n. 1527;

C. N. 1003, 1010. [II. 357.]

874. The legatee has the

same delays as the heir to

make an inventory and to de-

liberate. If he have not as-

sumed his quality within tLe

delays, and be afterwards sued

for the debts or charges attach-

ed to his legacy, he is not freed

from the costs by his renuncia-

tion, any more than the heir

would be.

—

Consequence of at-
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$milating legateet to heira.

[II. 357.]

875. The liability of a uni-

versal legatee, or of a legatee

by general title, or by parti-

cular title, for the debts

and hypothecs, is explained in

tho title 0/ Successiona, and, in

certain respects, in the present

section, and also in the title 0/
Untt/ruet.—lll. 367.]

876. The legatee of a usu-

fruct bequeathed as a universal

legacy, or as a legacy by gene-

ral title, is personally liable

towards the creditors for the

debts of the succession, even for

the principal, in proportion to

what ho receives j he is hypo-
thecarily liable for whatever
claims affect the immoveables
included in his share, as any
other legatee by the same title,

and with the same recourse.

The valuation is made propor-
tionately between him and the

proprietor in the manner and
according to the rules sot forth

in article 474.—ff. L. ult. De
U8U. et usuf. ; Lac. Usufruit, s.

2, n. 15 ; Guy. Usufruit, 396
;

10 Demol. n. 523, 543, 604;
Proud. Usufruit, n. 476, 1869,
1889. [II. 367.]

877> A testator may change,
among his heirs and legatees,
the manner and proportions in
which the law holds them liable
for the payment of the debts
and legacies, without prejudice
to the personal or hypothecary
action of the creditors against
those who are legally subject
to the right claimed, andsaviug
the recourse oftho latter against
those upon whom the testator
imposed the obligation.—1 Ric.

p. 2, n. 18, 52, 306 ; Guy. L6-

gataire, 100 ; 2 Rio. Disp. con-
dit. n. 214. [II. 369.]

878> [Universal legatees and
legatees by general title cannot,

after acceptance, free them-
selves from personal liability for

the debts and legacies imposed
upon them by law or by the
will, without having obtained
benefit of inventory; they are
in this respect, and in all that
concerns their administration,

the rendering of their account
and their discharge from lia-

bility, subject to the same rules

as the heir, and to the obliga-

tion of registering.—Legatees
by particular title upon whom
the will imposes debts and
charges of uncertain extent,

may, in the same manner as

the heir and universal legatee,

accept only under benefit of

inventory.]—2 Bour. 324-6
}

Guy. Ldgataire, 94-5 ; Ric. pt.

3, n. 1606, 1609, 1517, 1619.

[II. 359.]

879. The creditors of a suc-

cession' have a right to the

separation of property against
a legatee liable for a debt, in

the same manner as against an
heir, for the portion in which
he is liable.—C. S. L. C. c. 37,

s. 27, § 3 ; Consequence of a.

891. [II. 369.]

§ 3. Cy legacies by particular

title.

880. The debts of a testator

must in all cases be paid in

preference to his legacies.

—

Particular legacies arc paid by
the heirs, or universal legatees,

or legatees by general title, each

in the proportion for which ho
is liable, as in tho contribution

to the debts, and the legatee
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has a right to demand the se-.

{)aration of property.—If the
egacy be imposed upon ono
particular hoir or legatee, the
personal action of the legatee
by particular title docs not ex-
tend to the others.—The right
to a legacy does not carry with
it a hypothec upon the property
of the succession, but the tes-

tator, whatever may be the
form of tho will, may secure it

by a special hypothecation re-

quiring, as regards the rights

of third parties, that the will

be registered.—Poth. Don. 353,
370-3 ; 2 Voet, 1. 20, n. 27 ;—
Bril. Logs, n. 112 ; C. S. L. C.

c. 37, s. 1, 25; Tr. Don. n. 1793,
& n., 1928, 9 ; 2 Bour. 323, 325

j

C. N. 1017. [II. 359.]

881. [The bequest of a
thing which does not belong to

the testator, whether he was
aware or not of another's right
to it, is void, even when the
thing belongs to the heir or
legatee charged with the pay-
ment of it.—The legacy is

however valid, and is equiva-
lent to the charge of procuring
the thing or of paying its

value, if such appear to have
been the intention of the testa-

tor. In such ease, if the thing
bequeatliod belong to the hoir
or the legatee charged with
the payment of it, whether the
fact was known or not to the
testator, the particular legatee
is seized of the ownership of

his legacy.]—Ric. pt. 3, n. 282-
4-5, 291 -

J
2 Bour. 351, 2

;

Poth. Test. 363-5 ; Lac. Legs,
pt. 2, s. 2 ; 2 Desp. pi. 288 -,
n, 3,4; C.N. 1021. [11.361.]
882. [If the thing be-

queathed belonged to the

testator for a part only, he ia

presumed to have boqueathod
only the part which bolongcd
to hira, oven when tho re-

mainder belongs to tho heir or

principal legatee, unle.ss his

intention to tho contrary is

manifest.]—The same rule

applies to tho bequest made
by one of the consorts of a

thing belonging to tho commu-
nity ; saving tho right of tho

legatee to the whole of tho

thing bequeathed under tho

circumstances enumerated in

the title concerning marriago

covenants, and generally in tho

case of tho following article.—

Auth. under a. 881. [II. 361.]

88f«3> [If the testator sinco

the making of the will have

become, wholly or in ])art,

owner of the thing bequeathed,

the legacy is valid as regards

whatever remains in his suc-

cession, notwithstanding tho

provisions contained in the

preceding article ; excepting

the case in which the thing

remains in the succession only

by reason of the nullity of a

subsequent voluntary aliena-

tion of it by the testator.—C.

N. 1021. [II. 363.]

884. When a legacy by

particular title comprises a

universality of assets aind

liabilities, as for example a

certain succession, the legatee

of such universality is held

personally and alone for tho

debts connected with it, with-

out prejudice to the rights of

the creditors against tho heiiv^

and universal legatees, «r

legatees by general title, who

have their recourse again:<ttho

particular legatee. — Proud.
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Usufruit, n. 1025--, 1845--.

[II. 363.]

885« In the case of insuffi-

ciency of the property of the

succession or of the heir or

legatee liable for the payment,
the legacies entitled to pre-

ference are paid first, and the

remainder is then divided rate-

nbly among the other legatees

in proportion to the value of

their respective legacies. Le-
gatees of a certain and deter-

minate object take it without
being bojind to contribute to

the payment of the other

legacies which have no pre-

ference over theirs.—Ric. pt. 3,

n. 1530 ; 2 Bour. 322-5 ; Poth.

Test. 352 --
; Guy. L^gataire,

85, 96, 100. [II. 363.]

886i To obtain the reduc-
tion of particular legacies, the
creditors must first have dis-

cussed the heir or legatee who
is personally bound, and have
availed themselves in time of

the right to separation of pro-
perty.—The creditors exercise

this reduction against each of
the particular legatees for a
share only, in proportion to

the value of his legacy, but the
particular legatees may free

themselves by giving up the
particular legacies or their

value.—Auth. under a. 886.

[II. 363.]

887. Creditors of the suc-
cession, in the case of reduction
of particular legacies, have a
preferable right to the thing
bequeathed, over the creditors
uf the legatee, as in the case
of separation of property.—

A

particular legatee suffering
such reduction has his recourse
against the heirs or legatees

who are personally liable, and
is substituted by law in all the
rights of the creditor thus paid.

—Guy. L<5gataire, 97 ; 2 Bour.
323. 232, 3. [II. .303.]

BBS* When an immoveable
bequeathed has been increased
by further acquisitions of pro-
perty, the property thus ac-
quired, even if it bo c<mtiguous,
is not deemed to form part of
the legacy, unless from its

destination and the circum-
stances it may be presumed
that the testator intended it to

form a mere dependency, con-
stituting with the immoveable
bequeathed but one and the
same property.— Buildings,

embellisnmenta and improve-
ments are deemed to be ad-
juncts of the thing bequeathed.
—Poth. Test. 379 ; 2 Bour. 338;
1 Th. Des. 494; C. N. 1019.

[II. 363.]

BB9. [If before or since the
will, the immoveable bequeath-
ed have been hypothecated for

a debt of the testator remain-
ing still due, or oven for the
debt of a third person whether
it was known or not to the tes-

tator, the heir, or the universal
legatee, or the legatee by
general title is not bound to

discharge the hypothec, unless

he is obliged to do so by the
will.] A usufruct established

upon the thing bequeathed is

also borne without recourse by
the particular legatee. The
same rule applies to servitudes.

—If however the hypothecary
debt of a third person, ofwhich
the testator was ignorant, af-

fect at the same time the
particular legacy and the pro-

perty remaining in the succes-
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sion, tho benoQt of division

may rociprooally bo claimed.
—ff. L. 67, L. 69, 8 3, do log. ot

fid. 1, 1 ; 2 Bour. 332 ; Poth.
Test. 377; Guy. L<?gat. 97;
C.N. 1020. [11.365.]
890i A logaoy mado in

favor of a creditor is not doomod
to bb in compensation of his

claim, nor that in favor of a
servant in compensation of his

wagos.— ff. L. 28, L. 29, do
leg. ct fid. ; Ric. pt. 2, n. 168

;

2 Bour. 360 ; Guy. L6gatairo,

102,3; C.N. 1023. [II. 365.]

§ 4. Of the seizin of legatees.

891* Legatees by whatever
title, are, by tho delith of tho
testator, or by tho event which
gives efiect to the legacy,
seized of the right to the thing
bequeathed, in the condition
in which it then is, together
with all its necessary depen-
dencies, and with the right to

obtain payment, and to prose-
cute all claims resulting from
tho legacy, without being ob-
liged to obtain legal delivery.

—C. S. L. C. c. 34, s. 2. [II.

365; III. 379.]

SECTION V.

Of the revocation and Jcqjse

of ivills and legacies.

892« Wills and legacies can-
not bo revoked by the testator

except

:

1. By means of a subsequent
will revoking them either ex-
pressly or by the nature of its

dispositions

;

2. By means of a notarial or
other written act, by which a
change of intention is express-
ly stated

;

3. By means of the destruc-

tion, tearing or erasure of tho

holograph will, or of that mado
in tho form derived from tho

laws of England, deliberately

otfected by him or by his order,

with tho intention of revoking;

it ; and in eomo cases by reasion

of tho destruction or loss of the

will by a fortuitous event be-

coming known to him, as ex-

plained in the third section of

the present chapter

;

4. By his alienation of the

thing bequeathed.—if. L. o, §

11, L. 15, L. 16, do'adini. v.

transf. ; Poth. Test. 386-391}

Ric. pt. 3, n. 121-6, 134, 239,

262, 273 - ; 2 Bour. 381-6,

397-8; Tr. Don. n. 2048, 2107--;

C. N. 1035. [II. 365.]

893i The revocation of a
will or of a legacy may also bo

demanded : 1. On the ground
of tho complicity of tho legatee

in the death of tho testator, or

by reason of grievous injury

dono to his memory, in the

same manner as in the case of

legal succession, or, if the lega-

tee hindered the revocation or

modification of the will ; 2. By
reason of the resolutive condi-

tion ;—Without prejudice to tho

causes for which the validity of

the will or legacy may bo im-

pugned.—The subsequent birth

of children to the testator does

not effect a revocation.—[En-
mity springing up between
him and the legatee does not

establish a presumption of re-

vocation.—Ric. pt. 3, n. 688 —

;

2 Bour. 396, 403-4 ; Poth. Te.«t.

387-396 ; C. S. L. C. c. 34,

s. 2 ; C. N. 1046, 1047. [II.

367.]

894* Subsequent Vt'ills which
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do not rcvuko tho procoding
ones in un cxprosd manner,
annul only such disposi-

tiuns therein us are inconsist-

ent with or contrary to those

contained in tho later wills.

—

Ric. pt. 3, n. 148,9; 2 Bour.
312, 358-9, 385, 395 j Poth.

Test. 380, 390, 404 -j C. N.
1030. [II. 367.]

895t A revocation contain-

ed in a subsequent will retains

its full effect, although such
will should remain inoperative

by reason of the incapacity of

tho legatee or of his refusal to

accept.—A revocation contain-

ed in a will which is void by
reason of informality, is also

void.—Ric. pt. 3, n. 168,9; 2

Bour. 393 ; Poth. Test. 388-390;
C. N. 1037. [II. 367; III.

379.]

896. In the absence of ex-
press dispositions, the circum-
stiinces and the indications of

tho intention of tho testator de-
termine whether, upon the re-

vocation of a will which revokes
another will, the former will

revives.—2 Bour. 390 ; Tr. Don.
2065 ; Ric. Don. pt. 3, n. 178.

[II. 367.]

897. [Every alienation by
tho testator of tho right of own-
ership in the thing bequeathed,
even in a case of necessity, or
by forced means, or with right
of redemption reserved, or by
exchange, carries with it, un-
less ho has otherwise provided,
a revocation of the will or le-

gacy for all that has been thus
tlisposed of, oven though, if it

were voluntary, the alienation
bo void.]—The revocation sub-
sists although the thing should
afterwards have returned into

11*

tho hands of tho testator, [un-
less he appears to have intended
tho controry.]—Ric. pt. 3, n.

202 " ; 2 Bour. 398, 9 ; Vo."t. P.

do ttdim. lc{;. n. 6 ; Poth. Test.

390, 1; 2 Pand. 431, n. 8; Tr.

Don. 2095; 0. N. 1038. [II.

369.]

898. A person cannot, other-
wise than by tho effect of gifts

in contemplation of death mudo
by contract of inarriago, forego
his right to dispose of his pro-
perty by will or by gift in con-
templation ofdeath, or to rcvoko
his testamentary dispositions.

Nor can a person subject tho

validity of any future will to

formalities, expressions or signs

not required by law, or to other
derogatory clauses.—0. T. a.

76 ; Poth. Test. 392, 3 ; Hen.
I. 5, c. 2, q. 13 ; Ilic. Don. pt. 3,

n. 74 --; 2 Bour. 380; Pap. I.

20, t. 1, a. 4, 5 ; Observations
sur Henrys, I. c. n. 8 --

; Arr.

cited by Ric. I. c. [II. 369.]

899. [Heirs cannot bo ex-
cluded from successions, un-
less the act excluding them is

clothed with all the formalities

of a will.] [II. 369.]

900. Every testamentary
disposition lapses if the person
in whose favor it is made do
not suiTive tho testator.—Ric.

pt. 2, n, 56; 2 Bour. 393, 4;
Poth. Test. 394; C. N. 1039.

[II. 369.]

901. Every testamentary
disposition made under a con-
dition which depends on an
uncertain event, lapses if tho

legatee die before the fulfilment

of tho condition.—Poth. Test.

394, 395; 2 Bour. 394; C. N.
1040. [II. 369.]

902. Conditions which aro
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Intondod by tho toatator to miih-

Soiul only tho oxooutlon of a
(HpoNUion, do not prevent the

logatiH) from having an aoautrod
right trannmiHHihIo tohix lioirM.

—Poth. Tout. 368 ; 2 Hour. .171

;

C. 1080 J O.N. 1041. [If. .100.]

903t A legacy lapHen if tho

thing bcquoathod poriMh totally

during the lifotiino of tho tc8-

tator.—Tho loss of a thing be-

auoathod which happonH after

10 death of tho testator falls

unun tho logatoo, except oases
<«vheroin tlio heir or other holder
may bo responsible according
to the rules applionblo gene-
rally t(» things which form the
subject of obligations.—Rio. pt.

3, n. ai4 -- ; 2 Uour. 300, 400,

402; Poth. Tost. .*i97 --; Lae.
Logs, s. 10 ; 0. 1040, 1050, 1063,
1064, 1005, 1067, 1068; C. N.
1042. [ir. 360.]

904i A testamentary dis-

position lapses when tho legatee
repudiates it or is incapable of
rooeiving under it.—llio. pt. 3,

n. 410; 2 Hour. .3.30; Poth.
Tost. 387, 396, 306 ; C. N. 1043.

[II. 360.]

SECTION VI.

Of tcstamcntanj exec^itors.

905* A testator may name
one or more testamentary exe-
outors, [or provide for the man-
ner in which they shall bo ap-
pointed ; he may also provide
fbr tholr successive replace-
ment.]—Heirs or legatees may
lawfully bo appointed testa-

mentary executors.—Creditors
of the succession may be exe-
cutors without forfeiting their
claims. — Single women or

widows may also bo charged

with tho execution of wilJH.-i

Tho courts and Judges cannot
appoint nor roplaeo tuMtatniMi-

tary exoeutorn, [except in tho

cases speciflod in article 021.]

—If there bo no tostanjontury

executors, and none have boon
appointed in tho manner In

which they may be, the uxucii-

tion of tho will devolves (<n-

tiroly upon the heir or tlio

legatee who reeeivos the nik;-

oession.—Rio. Don. pt. 2, n.

63, 64, 67 ; Ouy. Kx<<c. tcHt.

158; Poth. Test. 3.')0
; 2 Hour.

.H7.1,4; C. N. 1025. [11. .{71.]

906* Married women can-

not accept testamentary cxu-

cutorship without tho cnn.scnt

of their husbands. — Singlo

women and widows wh«» marry
whllo they aro testaniontury

executors, do not forfeit their

office by mere operation of law,

even though they have entered

into community of property

with their husbands, but they

require tho consent of tho latter

to continue the exercise of

suoh office.—A testamentary
exooutrix separated as to pro-

perty from her husband, cither

by oontraot of marriage or by

judgment, may, If ho refuse tho

consent necessary for her to ac-

cept or to exorcise the oilioc,

obtain judicial authorization n.s

In the oases provided for in

article 178.—Rlc. Don. pt. 2,

n. 67 ; Poth. Test. 359 ; Guy.

1. c. ; 2 Bour. 373 ; Bril. Hx^^o.

test. n. 13
J
C. N. 1020. [II.

371.1

907* Minors cannot act as

testamentary executors, even

with tho authorization of their

tutors.—Novortholcss emanci-

pated minors may do so, pro-
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viclod tho oxooutornhips be of

ntnall importance in proportion

to llioir monno.—1'oth. ToMt.

360; O.N. 1030. [II. 371.]

908t Tho incapacity of

corporationH to oxoouto wiIIh

is <IocIaro(l in tho flrHt book.

—PcrnonH wh(» coinpoHo a cor-

|iuruti<in, or Hiich porHonH and
thoir flucocHHorH, may bo ap-
)ioint(Kl to cxciMitu wiIIn in thoir

))uroly porHonai caiMuiity, and
may uot in that bohalf if Huoh
n|)|)«ar to havo boon tho inton-

tiun of tlio toHtator, although
ho may havo doHignatod tliom

xololy l)y tho appellation which
bolongH to thorn in thoir corpo-

rate capacity.—The Hamo rule

appliofl to porHonH doMignatod
by the title which bolongn to

their office or position, and to

their HUOcoflHors.—Ric. Don. pt.

2, n. fil), 70 ; Poth. Tout. 368.

[II. .171.]

909< Subject to tho pre-
ceding proviaions, porBons who
cannot obligate thomsolves
cannot be testamentary oxecu-
torg.—Ric. Don. pt. 2, n. 68;
Poth. Tost. 359; Guy. ExCiC.

Test. 153; C. N. 1028. [II.
373.1

910. No person can bo com-
pelled to accept the office of
testamentary executor. — Its

(lutios are performed gra-
tuitously, unless tho testator
has provided for their remun-
eration.—If a legacy made in

favor of a testamentary execu-
tor havo no other cause than
'uch remuneration, and ho do
not accept tho office, the legacy
lapses by reason of the failure
of tho condition.—If he accept
the legacy thus made, he is

presumed to have accepted the

oxeoutorship. — ToHtamontary
executors are not bound to bo
Hworn ; nor to give security,

unless they havo accepted with
that condition.—They are not
liable tocoorcive imprisonment.
—Cod. L. 3, do oond. insert.

;

Rio. Don. pt. 2, n. 05 ; Bao.
Hdtardiso, o. 7, n. 14; 4 Fur.
Tost. 1 50 ; Poth. Test. 359, 366

;

Guy. Ex<^c. Test. 159; Lac. o. v.

n. 13; Mori. Cont. par corps, $

5, i. f.; Pap. 1. 20, t. 9, n. 10, n.

;

0. 1667, t. 34, a.1. [II. .37.3.]

911* A testamentary execu-
tor who has aocoptod tho office

cannot renounce it [without tho
authorization of the court or of
a judge, which may bo granted
for sufficient cause ; the heirs

and legatees and other execu-
tors, if there be any, being
present, or having been duly
called.—DilTeronce of opinion
between an executor and the
majority of his co-oxecutors,
as to tho execution of the will,

may constitute a sufficient

cause.] — Pars. W. 102 --
j

Guy. Ex6c. test. 159; N. D.
Ex6o. 209, 220. [II. 373.]

912> If several testaniontary
executors have been appointed,
and some of them only, or oven
one of them alone, have accept-

ed, they or he may act alone,

unless the testator has other-
wise ordained.—In like man-
ner, if several have accepted,
but some or one only of them
survive, or retain the office,

they or he may act alone until

tho others are replaced, in tho
cases admitting of it, unless the

testator has expressed himself
to the contrary.—Bac. Butar-
dise, c. 7, n. 9 ; Ric. pt. 2, n.

05; 2Bour. .374. [II. 373.]
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018* If thoro bo Bovoral Joint

tostaniontary oxccuttirti, with

tho samo dutiuR to jtorfonn,

tboy hiivo all equal powers and
must act togotuor, unlusn tlio

testator has othorwiflo ordained.

—[NoTortholoss if any of thorn

bo absent thoso who aro in tho

plaoo may perform alono acts

of a conservatory nature and
others requiring dispatch.]

—

The executors may also act

generally as attorneys for each
other, unless tho intention of

tho testator appears to tho con-
trary, and subject to the res})on-

sibility of tho one who grants

tho power. The ozeoutors can-
not delegate generally tho exe-
cution of tho will to others than
their co-executors, but they
may bo represented by attorney
for determinate acts.—Execu-
tors exercising thoso Joint pow-
ers, aro jointly and severally

bound to render one and the

same account, unless tho tes-

tator has divided their functions

and each of them has kept
within the scope assigned to

him.— They aro responsible

only each for his share for tho

property of which they took
possession in their joint capa-
city, and for the payment of the

balance due, savmg the distinct

liability of such as are author-
ized to act separately.—Cho.
C. P. 1. 2, t, 7, n. 4 ; Guy. Ex(5o.

tost. 106; Lao. Ex<5c. test. n.

15; Pars. W. 91, 05; N. D.
Extent. 234; 2 Bour. 378, &
Mor. there cited—C. N. 1033.

[II. 375.]

914b The expenses incurred

by the testamentary executor
in the fulfilment of his duties

are borne by the succession,

—

Poth. Tost. 36fl ; Rio. pt. 2, n.

00 ; 2 Dour. 378 ; N. D. Ex<<cut.

22.1, 233 ; C. N. 1034. [II. 375.]

915t A toHtamentary oxooii*

tor may, before tho prubuto of

tho will, perform acts of a cnii-

servatory nature or which re-

quire dispatch, provided lio

obtains such probate withoi't

delay, and furnishes proof of it

when ro(iuired.—Pars. W.8S;
2 Bour. 370 ; 8 N. D. 222. [II.

375.]

9I6i The testator may limit

the obligation incumbent iiiion

the executor of making an in-

ventory and rendering an ne-

count of his administration, nnd
even fi-eo him from it entirolj.

— This discharge does not re-

lease him from tho payment cf

what remains in his hand^, un-

less the testator intended to

leave him tho disposition of tlio

property without responsibility,

or to constitute him legatee, or

that the terms of tho will otlicr-

wise import the release from

payment.—Rie. Don. pt. 1, n.

580, 765 ; pt. 2, n. 70, 90, 91,

92; Bao. BAtard. o. 7, n. 18;

Poth. Test. 365. [II. 375.]

917i [If, having accepted,

a testamentary executor refuse

or neglect to act, or dii^^ipiUc

or waste tho property, or other-

wise exercise his functions in

such a manner as would justify

the dismissal of a tutor, or ii'

he have become incapable of

fulfilling the duties of his office,

he may be removed by tlic

court having jurisdiction.]—

8

N. D. 213 ; 3 L. C. R. 71, Deaso

& Mcintosh. [II. 377.]

918. Testamentary execu-

tors, for the purposes of the

execution of the will« are seized
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M legal dopositarioi of the

moToablo property of the suo-

coMslon, nnd may claim poRsoH-

Rion of it oven against tlio hoir

or logotoo.—This Rcizin In^tH

for a year anil a dav roclconing

from the death of the toHtator,

or from the time when the

oxocutor was no longer pre-

vented from taking possession.

—When his duties are at an
end, the testamentary executor
must render an account to thu

hoir or legatee who receives

the succession, and pay him
over the balance remaining in

his hands.—Rio. Don. pt. 2, n.

71, 72, 74, 76; Poth. Test.

360-306; 2 Bour. 374-7-8; N.
D. 211-3-4, 230 ; C. N. 1026,

1031. [II. 377.]

919* The testamentary exe-
cutor must cause an inventory
to bo made after notifying the
heirs, legatees, and other in-

terested persons to bo present.
Ho may however perform im-
mediately all acts of .-A con-
servatory nature or which
require despatch.—Ho attends
to the obsequies of the de-
ceased.—Ho procures the pro-
bate of the will and its regis-
tration when necessary.—If
the validity of the will be
contested he may become a
party to support it.—He pays
the debts and discharges the
particular legacies, with the
consent of the heir or of the
legatee who receives the suc-
cession, or, after calling in
such heir or legatee, with the
authorization of the court.—In
the case of insufficiency of
moneys for the execution of
the will, he may, with the
same consent, or with the same

authortiatioi*. sell maV9ab1e
property of itio succession to

the amount required. The
heir or legatee may however
prevent such sale by tendering
the amount reauired for the
execution of the will.—Tho
testamentary executor may
receive the debts duo and may
sue for their recovery.—He
may be sued for whatever falls

within the scope of his duties,

saving his right to call in tho
heir or the legatee.—Rio. pt. 2,

n. 70-81, 86-88,04; Poth. I.e.;

2 Bour. 376 ; 8 N. D. 228 ; C.
N. 1031. [II. 377.]

9S0« The powers of a testa-

mentary executor do not pass
by more operation of law to his

heirs or other successors, who
are however bound to render an
account of his administration,
and of whatever they may
themselves have actually ad-
ministered.—Poth. Test. 367-8 J

8 N. D. 220, n. 10 ; 2 Bour. 374

;

C. 1043; C. N. 1032. [II. 377.]

921* The testator may mo-
dify, restrict or extend th#^

powers, tho obligations and
the seizin of tho testamentary
executor, and the duration of
his functions. He may consti-

tute the testamentary executor
an administrator of his pro-
perty, in whole or in part, and
may even give him the power
to alienate it with or without
the intervention of tho heir or

legatee, in the manner and for

the purposes determined by
himself.—Poth. Test. 365; N.
D. 215 -; 4 Fur. 147; Guy.
Exdc. test. 161 ; 2 Delv. 373, «.

[II. 377.]

922* A testator cannot ap-
point tutors to minors, nor
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ourators to persons requiring

their assistance or to substitu-

tions—If he have assumed to

appoint persons to such offices,

the specific powers given to the

Eersonsthus named, and which
might have conferred upon

them without such designation,

may however be exercised by
them as executors and adminis-
trators of the will.—The testa-

tor may oblige the heir or the

legatee, in certain cases, to

take the advice or to obtain the

sanction of the testamentary
executors, or of other persons.

—[II. 379.]

923> The testator may pro-
vide for the replacing of testa-

mentary executors and admi-
nistrators, even successively

and for as long a time as the

execution of the will shall last,

whether by directly naming
and designating those who
shall replace them himself, or

by giving them power to ap-
point substitutes, or by indi-

cating some other mode to be
followed, not contrary to law.

—

Author, under a. 921. [II.

379.11

924< [If the testatoi desire

that the appointment or the re-

placement should be made by
the courts or judges, the

powers necessary for such pur-
pose may bo exercised judicial-

ly, the heirs and legatees

interested being first duly noti-

fied.—When testamentary exe-
cutors and administrators have
been named by the will, and,
in consequence of their refusal

to accept, or of their powers
having ceased without their

being replaced, or of unforeseen

circumstuaces, none of them

remain, and it is impossible to

replace them under the terms
of the will, the judges and the
courts may likewise exercise

the powers necessary to do so,

provided it appears that the

testator intended the execution
and administration of the will

to continue independently of

the heir or of the legatee.]

—

[II. 379.]

CHAPTER FOURTH.
OF SUBSTITUTIONS.

SECTION I.

Rules concerning the nature
andform of substitutions.

925> There are two kinds
of substitution :—Vulgar sub-

stitution is that by which a

person is called to take the

benefit of a disposition in the

event of its failure in respect

of the person in whose favor it

is first made.—Fiduciary sub-

stitutioji is that in which the

person receiving the thing is

charged to deliver it over to

another either at his death or

at some other time.—Substitu-

tion takes its effect by opera-

tion of law at the time fixed

upon, without the necessity of

any delivery or other act on

the part of the person charged
to deliver over. — Th. Des.

Substit. n. 7, 10, 11, 31, 190,

502, 612-614; 2 Bour. 153-4;

Poth. Substit. 485-6 ; Guy.
Substit. 453; C. N. 896, 897,

1048. [II. 379.]

926. Fiduciary substitu-

tions include vulgar substitu-

tions without any expressions

to that effect being necessary.

—Whenever the vulgar is ex-
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opera-

fixed

3sity of

act on

larged

Des.

, 190,

53-4;

Guy.

, 897,

bstitu-

bstitu-

jssions

jssary.

is ex-

pressly joined to the fiduciary,

to meet particular cases, the
substitution is called com-
pendious. — When the term
substitution is used alone, it

applies to the fiduciary, with

the vulgar attached to it, un-
less the nature or terms of the

disposition indicate the vulgar
alone.—Th. Des. n. 1234 -;
0. S. t. 1, a. 27; 2 Bour. 174;
Poth. Subst. 485,6 ; Guy. Subst.

607. [11.379.]
927* The person charged to

deliver over is called the insti-

tute, and the one who is entitled

to take after him is called the

substitute. When there are

several degrees in the substi-

tution, the substitute who re-

ceives under the obligation of

delivering over becomes in turn

an institute with regard to the

substitute who comes next.

—

2 Bour. 155-9; Poth. Subst.

486 ; Guy. Subst. 475, 6. [II.

381.]

928> A substitution may
exist although the term usu-

fruct be used to express the

right of the institute. In gene-
ral the whole tenor of the act

and the intention which it suffi-

ciently expresses are consider-
ed, rather than the ordinary ac-

ceptation of particular words,
in order to determine whether
there is substitution or not.

—

Th. Des. n. 259, 263, 269 ; Poth.
Subst. 497, 598 ; Guy. Subst.
491. [II. 381.]

929> Substitutions may be
created by gifts inter vivos,

made in contracts of marriage
or otherwise, by gifts in con-
templation of death made in

contracts of marriage, or by
will.—The capacity of the per-

sons is governed in each case
by the nature of the act.—The
disposition which creates the
substitution may be condi-
tional like any other gift or

legacy.—Substitutions may be
appended to dispositions that

are either universal, or by
general title, or by particular

title.—The substitute} need not
be present at the gift inter vivos

which creates the substitution

in his favor ; he need not even
have been born nor conceived
at the time of the act.—Ric.

Subst. pt. 1, n. 110, 115 ; Poth.

Subst. 486-8, 523-5-9 ; Guy.
Subst. 482, 496, 497 ; Th. Des
Subst. n. 4, 162-3-6. [II. 381.]

930. Substitutions made by
contract of marriage are irre-

vocable like gifts miade in the

same manner.— Substitutions

made by other gifts inter vivos

may bo revoked by the donor,
notwithstanding the acceptance
by the institute for himself,

[so long as they have not open-
ed ; unless they have been ac-

cepted by the substitute, or in

his behalf, either formally or

in an equivalent manner, as in

gifts in general.]—The accep-
tance made for themselves by
institutes, even when they are

strangers to the donor, also

renders irrevocable the substi-

tution in favor of their children

born or to be born.—The revo-

cation of a substitution, when
it is allowed, cannot prejudice

the institute nor his heirs by
depriving them of the possible

benefit of the lapse of the sub-
stitution, or otherwise. On the

contrary, and although the

substitute might have received

but for the revocation, such re-
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vocation goes to tho prolit of

tho institute and not of tho

grantor, unless tho latter has
mado a reservation to that

ofTect in tho act creating tho

substitution.—Substitutions by
will may bo rovoked like uU
other tostauiontury dispositions.

—Rio. Don. pt. 1, n. 850,

Substit. pt. 1, n. 137, 140; Th.
Des. 1134-8 & n. p. 448; 0. D.
a. 11,12; C. 772; 0. S. t. 1, a.

11, 12; Poth. Subst. 489. [II.

381.]
931i Moveable property as

well as immoveables may be
the subject of substitutions.

Unless corporeal moveables are

subjected to a different dispo-

sition they must be publicly

sold and their price be invest-

ed for the purposes of the sub-
stitution.—Ready money must
also bo invested in the same
manner.—The investment must
in all cases be made in the

name of the substitution.—Th.
Des. n. 69 ; 0. S. t. 1, a. 3

;

Blanchet vs. Blauchot, 11 L.

C. R. 204; 2 Bour. 168; Poth.

Subst. 490-1, 629, 664. [II.

383.]

932. [Substitutions created

by will or by gifts inter vivos

cannot extend to more than
two degrees exclusive of the

institute]—Ric. Subst. pt. 2,

n. 4; 2 Bour. 171; C. S. L. C.

c. 34, s. 2 ; C. N. 1049. [II.

383.]
933. The rules concerning

legacies in general also govern
in matters of substitution, in

60 far as they are applicable,

save in excepted cases.—Sub-
stitutions by gift inter vivos,

like those created by will, are

subject to the samo rules as

legacies, as to their opening,

and after they have opened.
Whatever relates to tho form
of the act, and the acoeptanco
and prehension of tho property

by the iirst donee, remains sub-

ject to the rules which belong

to gifts inter vivos.—An accep-

tance by the iirst institute un-

der the gift is sufficient for tho

substitutes, if they avail them-
selves of the disposition, and if

it have not been validly ro-

voked.—If tho gift inter vivon

lapse in consequence of repu-

diation or for want of accep-

tance on the part of the first

donee, fiduciary substitution

does not take place, nor does

the vulgar unless tho donor has

so provided.—Th. Des. n. 69,

76, 142-144, 159, 161-163,

170-172, 628, 529, 612; Ric.

Subst. c. 10, n. 230 ; 2 Bour.

156-8 ; Guy. Subst. 482 ; Poth.

Subst. 488, 490, 514 ; 3 L. C.

J. 141, Joseph vs. Castonguay.

[II. 383.]

934. The testator may im-

pose a substitution either upon

the donee or the legatee whom
he benefits, or upon his heir on

account of what he leaves him

as such. — Poth. Subst. 625;

Guy. Subst. 477. [II. 383.]

935. The donor in an act

inter vivos cannot subsequently

create a substitution of the pro-

perty he has given, even in favor

of the children of the donee.

—Nor can he reserve the right

of doing so, except it be in a

contract of marriage. The

grantor may however reserve

to himself, in all oases, the

right to determine the propor-

tions in which the substitutes

shall receive.— Nevertheless
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the douor or testator may, in a
new gift inter vivos of otiier

property to the saino person, or

in a will, create a substitution

of the property given uncondi-
tionally in the lirst gift; such

a (substitution takes oifect only

by virtue of the acceptance of

tho subsequent disposition of

which it forms a condition, and
docs not prejudice the rights

IIacquired by thii'd parties.—0.

S. t. 1, a. 13, 15; Th. Des. n. i

123, 127 ; C. 824 ; Poth. Subst.

527. [11.383.]
936. Children who are not

called to the substitution, but
are merely named in the con-

dition without being charged to

deliver over to others, are not

deemed to be included in the

disposition.—Ric. Subst. pt. 1,

n. 601; 2 Bour. 167; Poth. Subst.

504-7
; 0. S. 1, a. 19 ; Th. Des.

Subst. n. 939 --. [11. 385.J
937. In substitutions, as in

other legacies, representation

dues not take place, unless the

testator has ordained that tho

property shall pass in tho order

of legitimate successions, or his

inteution to thatolTectis other-

wise manifest.—0. S. 1. 1, a. 21

;

Th. Dos. n. 64 ; Ric. Subst. pt.

1, n. 063 ". [II. 385.]

SECTION II.

Of the registration of substi-

tutions.

938. Besides the effect of
regi!i!tration or of tho omission
to register, as regards gifts and
willa respectively as such, any
«f these acts containing fidu-

ciary substitutions, either in
respect of moveable or of im-
moveable property, must be

registered in tho interest of the
substitutes and of third parties.
— Substitutions in the diroqt

lino in contracts of marriage,
and those in respect of cor-

poreal moveablcH accompanied
with actual delivery to the
first donee are not exempt
from registration.—The failure

to register substitutions ope-
rates in favor of third parties,

to tho prejudice of tho substi-

tutes, though tho latter be
minors, or interdicted, or not
yet born, and even against
married women, and they can-
not bo relieved from it; saving
their recourse against those
whose duty it was to procure
the registration.—C. S. L. C. c.

37, 8. 29 ; 0. Mou. a. 67 ; Ric.

Subst. pt. 2, n. 120; 2 Bour.
178-180; Poth. Subst. 491 -j
C. N. 1069. [II. 385.]

939. The want of registra-

tion may be invoked against
the substitution by all parties

interested who are not within
some particular exception.—

2

Rio. Subst. pt. 2, n. 120 ; Poth.
Subst. 495, 6; C. N. 941, 1070.

[II. 385.]

940. Neither the grantor,

nor tho institute, nor their heirs

or universal legatees, can avail

themselves of tho want of regis-
tration, but it may be invoked
by those who have acquired
from them in good faith by a
particular title, whether ono-
roi'.a or gratuitous, and by their

creditors.—Poth. Subst. 495, 6

;

O. S. t. 2, a. 34; C. N. 941,

1070, 1072. [II. 385.]

9<^1. The registration of

acts containing substitutions

takes the place of their inscrip-

tion in the offices of the courts^
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and of their judicial publica-

tion, which formalitiea are

abolished.— Such registration

must bo effected within six

months from the date of the

gift inter vivos, or from the

death of the testator. The
effect of the registration of gifts

inter vivos within such delay,

as regards third parties whose
claims are registered, is ex-

plained in the title 0/ Reyis-
tration of real rights. As
regards all other parties, and
in cases of substitution by will,

registration within the same
delays has a retroactive effect

to the time of the gift, or to

that of the death. If it take
place subsequently, its effect

commences only from its date.

—Nevertheless the special de-

lays established, as regards
wills, for the cases where the
testator dies beyond Canada,
or where the deed has been
concealed, apply with equal
retroactive effect to the substi-

tution contained in the will in

such cases.—Substitutions af-

fecting immoveables must be
registered in the registry office

of the division in which they
are situated, and also, when
they are created by gifts made
in contemplation of death, or

by will, at the registry office

of the domicile of the grantor.

—If it affect moveable proper-

ty, it must be registered in the
registry office of the division

in which the donor at the time
of the donation, or the testator

at the time of his death, had
his domicile.—C. S. L. C. c. 37,

6. 28, 29 ; Poth. Subst. 494, 5
;

0. S. t. 2, a. 27-29 ; C. 804 ; C.

N. lOGU. [11- 385 ; III. :)79.]

942i The following persons

are bound to register substi-

tutions, when they are aware
of their existence, namely ;

1. The institute who accepts

the gift or legacy;
2. The substitute of age, who

is himself charged to deliver

over;
3. Tutors or curators of the

institute or of the substitute!",

and the curator to the substi-

tution
;

4. The husband for his wife

who is so bound.—Those who
are bound to effect the regis-

tration of the substitution, and

their heirs and universal lega-

tees, or legatees by r'oneral

title, cannot avail themselves

of the want of such registra-

tion.—The institute who has

neglected to register is more-

over subject to lose the fruits,

as in the case of neglect to

have an inventory made.—Ric.

Subst. pt. 2, n. 130 ; 2 Bour.

178; 0. S. t. 2, a. 23, 30;

Poth. S. 494, 496, 553 ; C.

N. 941, 1069, 1070, 1072, 1073.

[II. 387.]

943> The acts and decla-

rations of investment of the

moneys belonging to the substi-

tution must also be registered

within six months from their

date.—Author, under o. 942.

[II. 387.]

SECTION III.

Of substitutions before ilicir

ojyening.

944. The institute holds

the property as proprietor,

subject to the obligation of

delivering over, and without

prejudice to the rights of the
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gubstituto.—Ric. Subst. pt. 1,

n. 100
J

2 Bour. 186 j Poth.

Subst. 541, 543, 659; Guy.
Siib?t. 552-3; Th. Des. Subst.

n. 11,631-3. [11.387.]
94:5. If all tho substitutes

bo not born, tho institute is

bound to obtain, in tho manner
established as regards tutors,

tho judicial appointment of a
curator to the substitution, to

represent the substitutes yet
unborn, and to attend to their

interests in all inventories and
partitions and other circum-
stances in which his inter-

vention is requisite or proper.

—Tho institute who neglects
to fulfil this obligation may bo
declared to have forfeited in

favor of tho substitute tho
benefit of tho disposition.—All

persons who are competent to

demand tho appointment of a
tutor to a minor of tho same
family may also demand the
nomination of a curator to tho
substitution.—Substitutes who
are born bat incapable are
represented as in ordinary
cases.—2 Bour. 160 ; Guy.
Tuteur 5, Subst. 339; 2 Pi. 313;
Th. Des. Subst. c. 88 ; C. N.
1055, 1056, 1057. [11.387.]
9^6. The institute is bound,

within three months to have
an inventory made at his own
expense of tho property com-
prised in tho substitution, as
well as a valuation of the
moveable effects, if they have
not already been included as
such and valued likewise in a
general inventory of the pro-
perty of tho succession, made
by other persons. All persons
interested must either bo pre-
sent or have been notified

to that effect.—In default of
tho institute, tho substitutes,

their tutors or curators, and
the curator to tho substitution

have the right, and are bound,
except tho substitutes when
they arc not obliged to deliver

over, to cause such inventory
to bo made at the expense of
the institute, after notifying

him, and all others interested,

to be present.—So long as the
institute fails to have such in-

ventory and valuation made ho
is deprived of tho fruits.—

2

Bour. 160 ; Poth. Subst. 522, 3

;

2 Pi. 313 ; Guy. Tut. k subst.

339; 0. S. t. 2, a. 1, 2, 4, 5;
C. N. 1058, 1059, 1060. [II.

387.1

947. The institute performs
all tho acts that are necessary
for tl ^ preservation of tho pro-
per* .—Ho is liable on his own
account for all rights, rents,

charges and arrears falling

due within his time. — He
makes all payments, receives

moneys duo and roirnburse-

ments, invests capital sums
and exercises before the coarts
all the powers necessary for

these purposes.—For tho same
purposes he makes the neces-
sary advances for law expenses
and other necessary disburse-

ments of an extraordinary
nature, the amount of which
is refunded to him or his heirs,

either in whole or in part, ac-

cording to what appears to be
equitable at the time when
ho delivers over.—If he have
redeemed rents or paid tho

principal of debts due, without
having been charged to do bo,

he and his heirs have a ri^ht

to he paid back, at the sumo
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time, the moneys so disbursed,

without interest.—If such re-

demption or payment have
been made in anticipation

without sufficient reason, and
would not have been demand-
able at the time of the opening,

the substitute need not, until

the time when they would have
become exigible, do more than
ay tho rents or interest.—

2

Bour. lCO-3 Poth. Subst.

Subst. 522 -.641, 2 J
Guy.

[II. 389.]

948* The rules concerning
indivision set forth in the title

Of Succeaaiona, aji^dy equally

to substitutions, save tho pro-

visional nature of the partition

while they last.—In the case of

forced sale of immoveables, or

any other lawful alienation of

the property comprised in a
substitution, and m the case

ofredemption ofrents or capital

sums, tho institute, or the testa-

mentary executors authorized

to administer in his place, are

bound to invest tho price, in

tho interest of tho substitutes,

with the consent of all parties

interested ; or upon the refusal

of such parties, the investment
is made under judicial author-

ization, obtained after due
notice to them being given.

—

2 Bour. 160 ; Poth. Subst. 642,

643, 552 ; Guy. Subst. 527.

[II. 389.]

949. The obligation of

delivering over tho property of

the substitution in an undi-
minished state, and tho nullity

of all his acts in contraven-
tion thereof, do not prevent
the institute from hypothecat-
ing or alienating such property,

without prejudice to the rights

of the substitute, who takes it

free from all hypothecs, charges
or servitudes, and oven from the

continuation of lease, unless his

right has been prescribed ac-

cording to the ruloa contained
in the title 0/ Preacription, or

unless a third party has a right

to avail himself of the want of

registration of tho substitution.

—Author, under a. 951. [II.

389.]

950. Forced sales under ex-

ecution, or by licitation, are

likewise dissolved in favor of

tho substitute by the opening

of the substitution, if it have

been registered, unless tho sale

comes within one of the cases

mentioned in article 953.—
Author, under a. 951. [II.

589.]

951. The institute cannot

compound as to the ownership

of the property in such a man-
ner as to bind the substitute,

except in cases of necessity,

when the interests of tho latter

are concerned, and after being

judicially authorized in tho

manner required for the sale of

property belonging to minors.

—Rio. Subst. pt. 2, n. 90 ; Poth.

Subst. 543; Guy. Transaction,

236; 0. S. t. 2, a. 53; Th.

Des. Subst. 788, 857--. [II.

389.]

952. The grantor may in-

definitely allow the alicn.ation

of the property of the substitu-

tion, which takes place, in such

case, only when the alienation

is not made.—Ric. Subst. pt.2,

n. 76 ; Poth. Subst. 537 ; Guy.

Subst. 507 ; Th. Des. Subst. u.

787. [II. 391.]

953. The final alienation of

the property of a substitution
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may moreover be validly effect-

ed whilo the substitution lasts

:

1. By expropriation for pub-
lic purposes or in virtue of

some special law

;

2. By forced judicial sale on
account of a debt duo by tlio

grnntor, or of hypothecary
claims anterior to his posses-

gion. The obligation of the

instituto to discharge the debt
or hypothec does not prevent
the sale from being valid in

this case against the substitu-

tion, but the instituto is liable

towards the substitute for all

damages

;

3. With the consent of all

the substitutes, when they are

in the exercise of their rights.

If some of them only have con-
sented, the alienation holds
good as regards them, without
prejudicing the others

;

4. When the substitute as
heir or legatee of the institute

is answerable to the purchaser
for the eviction

;

5. As regards moveable
things sold in conformity with
section 1 of this chapter.—Ric.

Subst. 0. 6, n. 258, o. 13, n.

99 - ; 2 Bour. 160, 179, 189 -

;

Poth. Subst. 631, 533, 634,

548; Guy. Subst. 627 -
J
lUr.

49. [II. 391.]

954. [The wife of the in-

stitute has no subsidiary re-

course against the property of
substitutions for the securing
of her dower or her dowry.]
-C. N. 1054. [II. 391.]

955. If the institute de-
teriorate, waste or dissipate
the property, he may be com-
pelled to give security or to

allow the substitute to be put
in possession of it as a seques-

trator.—Ric. Subst. c. 10, n.

25, 20; 2 Bour. 160; Poth.
Subst. 552; Guy. Subst. 636;
Th. Des. Subst. n. 780-782.
[II. 391.]

956. The substitute may,
while the substitution lasts,

dispose by act inter vivos or by
will, of his eventual right to

the property of the substitu-
tion, subjocttotho contingency
of its lapsing, and to its ul-

terior effects if it continue
beyond him.—The substitute
or his representatives may,
before the opening, perform all

acts of a conservatory nature
connected with his eventual
right, whether against the
institute or against third per-
sons.—Ric. Subst. c. 13, n. 89

;

Poth. Subst. 551,2; Th. Des.
Subst. n. 757. [II. 391.]

957. The substitute who
dies before the opening of the
substitution in nis favor, or

whose right to it has otherwise
lapsed, does not transmit such
right to his heirs, any more than
in the ease of any other unac-
crued legacy.—2 Bour. 173;
Poth. Subst. 550; Th. Des.
Subst. n. 610 " , 656 - . [II.

391.]

958. As regards the repairs

which the instituto is bound to

make, and the reimbursements
he or his heirs may claim for

the improvements he has made,
the same rules apply as are laid

down for the emphyteutic
lessee in ait'cles 581 and 582.

—Poth. Subst. 534. [II. 391.]

959. Judgments obtained by
third parties against the insti-

tute cannot be impugned by
the substitutes, on the ground
of the substitution, if, in the
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same suits, they, or their tutors

or curators, or the curator to

the substitution, besides the

executors and administrators of

the will, if thoro wore any in

function, wore imploudod.—If

the substitutes, or those who
may be thus iiuplonded in their

place, have not been included

in the suit, such judginents
may be impugned, whether the

institute has or has not contest-

ed the action brought against
him.—Del. 22 Mar. 1732, 1 Ed.
& 0. 633; Guy. Snbst. 645;
Th. Des. Subst. n. 1258; 2 Pi.

407. [11. 393.]

960. The institute may, but
without prejudice to his credi-

tors, deliver over the property
in anticipation ofthe appointed
term, unless the delay is for

the benetit of the substitute.

—

0. Subst. t. 1, a. 42 ; Th. Des.
Subst. n. 1044 — ; Ric. Subst.
pt. 2, n. 27, 40, 48 ; 2 Bour.
171; Poth. Subst. 666,7; Guy.
Subst. 637. [II. 393.]

SECTION IV,

Of the opening of substitu-

tions and the delivering

over of the property.

961* When no period is as-

signed for the opening of a
substitution and the delivering

over of the property, they take
place at the death of the insti-

tute.—Ric. Subst. pt. 2, n. 27

;

2 Bour. 171; Poth. Subst. 656;
C. N. 1053. [II. 393.]

962. The substitute takes
the property directly from the
grantor and not from the insti-

tute.—The substitute, by the

opening of the substitution in

bis favor, becomes immediately

seized of the property in the

same manner as any other

legatee; ho may dispose of it

absolutely and transmit it in

his succession, if he be not

prohibited from doing so, or if

the substitution do not continue

beyond him.—2 Bour. 172;

Guy. Subst. 638 ; Poth. Subst.

669. [II. 393.]

953. If, by reason of a

pending condition or some other

disposition of the will, tlic

opening of the substitution do

not take place immediately
upon the death of the institute,

his heirs and legatees continue,

until the opening, to exorci.so

his rights, and remain liable

for his obligations. — Poth.

Subst. 663 ; Th. Des. Subst. c.

30. [II. 393.]

964. The legatee who i^

charged as a mere trustee, to

administer the property and to

employ it or deliver it over in

accordance with the will, even

though the terms used appear

really to give him the quality

of a proprietor subject to

deliver over, rather than that

of a mere executor or adminis-

trator, does not retain the pro-

perty in the event of the lapse

of the ulterior disposition, or of

the impossibility of applying

such property to the purposes

intended, unless the testator

has manifested his intention to

that eflfect. The property in

such cases passes to the heir

or the legatee who receives the

succession.—Ric. Subst. pt. 1,

n. 762-4; Th. Des. Subst. n.

636, 439. [II. 393.]

965. The institute or his

heirs deliver over the property

together with its accessories;
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they rendor the fruits and
iDtorest accrued since the open-
ing, if they have received them,
unloas the substitute, after

being put in default to accept
or repudiate the legacy, has
failed to assume his quality.

—

Poth. Subst. 660 ; Guy. Subst.

539; Th. Des. Subst. c. 69.

[II. 393.]

966t [If the institute were
a debtor or a creditor of the
grantor, and in consequence of
hia accepting as heir, as uni-
Tersal legatee, or as legatee by
general title, confusion take
place so as to destroy Ijis debt
orhis claim, such debt or claim,
notwithstanding such confusion
which is deemed to be only
temporary, revives between
the substitute and the institute

or his heirs, when the property
comes to be delivered over

;

except as to interest up to that
time for which the confusion
still holds.—The institute or
his heirs are entitled to the
separation of property in the
prosecution of their claim, and
may retain the property until
they are paid.]—Guy. Subst.
540; Th. Des. Subst, c. 53-56

;

Ric. Subst. c. 12, n. 71 ; 2
Bonr. 161. [II. 395.]
967* Institutes under age,

interdicted, or unborn, or un-
der coverture, are not reliev-
able from the non-fulfilment
of the obligations imposed
upon them, or upon their hus-
bands, tutors or curators for
them, by this and the preceding
section ; saving their recourse.

' -2 Ric. Subst. pt. 2, n. 133-4

;

Poth. Subst. 496: 0. N. 1074.
[II. 395.]

SECTION V.

Of the prohibition to alienate.

968. The prohibition to

alienate contained in a deed
may, in certain cases, be con-
nected with a substitution or

may even constitute one.—It

may also bo made for other
motives than that of substitu-

tion.—It may be stated in ex-

firess terms, or may result

mm the conditions and cir-

cumstances of the act.— It

includes the prohibition to hy-
pothecate.—In gifts inter vivos

the undertaking by the donee
not to alienate has the same
effects as the prohibition by the

donor.—ff. L. 134, de leg. 1 ; L.

38, lb. 3; Cod. L. 4, de cond.
ob cans. ; Ric. Subst. pt. 1, n.

333 - , 369 ; 3 Hen. 1. 6, c. 4,

q. 49 ; 2 Bour. 164 ; Dom. Subst.

t. 3, s. 2, n. 5, & 1. 5, i. p.. Legs,

t. 2, s. 1, n. 3 ; N. D. D^'fense

d'aliC'ner, § 1 ; Poth. Subst. 499.

[II. 395.]

969* The cause or con-
sideration of the prohibition

to alienate, may be the in-

terest either of the party dis-

posing, or of the party receiv-

ing, or it may be that of the

substitutes, or of third parties.

—12 Poth. Pand. 245-252; Ric.

Subst. pt. 1, n. 333 ; Poth. Don.
pt. 1, n. 1044. [II. 395.]

970. The prohibition to

alienate things sold or con-

veyed by purely onerous title

is void.—N. D. D<3fense d'alie-

ner, § 1, n. 1. [II. 305.]

971. The prohibition to

alienate may be simply con-

firm.atory of a substitution.

—

It may constitute one, although
express terms bo not used, ao-
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cording to the rules hereinafter

laid down. [II. 305.]

972. [Although the motive
of the prohibition to alienate be
not expressed, and it be not
declared under pain of nullity

or Bonio other penalty, the in-

tention of the party disposing

BuUices to give it effect, unless

the expressions are evidently
within the limits ofmere advice.

—When the prohibition is not
made for another motive, it is

interpreted as establishing in

favor of the party disposing
and his heirs a right to get
back the property.]—N. D. 1.

0. n. 3. [II. 397.]

973* If the prohibition to

alienate bo made in favor of
persons who are designated, or

who may be ascertained, and
who are to receive the property
after the donee, the heir, or

the legatee, a substitution is

created in favor of such per-
sons, although it bo not in ex-
press terms.—Poth. Subst. 449,

617, 618. [II. 397.]

974. When the prohibition
to alienate extends to several
degrees and is at the same
time interpreted as implying a
substitution, those to whom the
prohibition successively applies

after the first who receives,

become substitutes in turn, as
if they were the subject of ex-
press dispositions. — 2 Ric.

Subst. pt. 1, n. 397-9. [II.

397.]

975. The prohibition to

alienate may be confined to

acts inter vivoa, or to acts in

contemplation of death, or may
extend to both, or may be
otherwise modified according to

the will of the party disposing.

Its extent is determined accord-

ing to the object which the

party disposing had in view,

and the other attending oir-

oumstances.—If there be no

restriction, the prohibition is

deemed to cover acts of every

description.—2 Rio. Subst. pt.

1, n.340". [11.397.]
976* The simple prohibition

to dispose of property by will,

without other condition or in-

dication, implies a substitution

in favor of the natural heirs of

the donee, or of the heir or

legatee, for so much of the pro-

perty as may remain at the

death of such donee, heir or

legatee. — Poth. Subst. 518.

[II. 397.]

977* The prohibition to

alienate out of the family,

either of the party disposing or

of the party receivii, ^, or out

of any other family, 4ocs not,

in the absence of expressions

denoting continuance, extend

to others than those to whom it

is addressed; the persons bo-

longing to the family who taice

after them are not subject to

it.—If the prohibition be ad-

dressed to no person in parti-

cular, it is deemed, in the

absence of such expressions, to

apply only to the person lirst

benefited.—Substitutions made

in a family are in all cases

interpreted according to the

same rules.—Ric. Subst. pt. 1,

n. 388, 393, 616; Th. Dos.

Subst. n. 356, 357, 358--,

363 - , 953-969. [II. 397.]

978. The prohibition to

alienate out of the family,'

when no dispositions require

the following of the legitimate

order cf succession, or any



OBLIOATIO.VS. 159

Other order, does not prevent
the alienation, by gratuitous

or onerous title, mado in favor
uf tlio more distant members of

the family.—Th. Des. 1. c.

[II. 307.]

979> The terra /amili/ when
it is not limited, applies to all

the relatives in tho direct or
cullatoral line belonging to tho
family, who come by successive
degrees according to law or to

the order indicated, without
however representation being
allowed otherwise than in tho
case of legacies.—0. S. t. 1, n.

21, 22 ; Poth. Subst. 612-&14.

[II. 399.]

980. In the prohibition to

alienate, as in substitutions,
and in gifts and legacies in

general, the terms children or

ffrandchildren, made use of

without quulificntion either in

the disposition or in tho con-
dition, apply to all the descend-
ants, with or without tho effect

of extending to more than one
degree according to tho terms
of the act.—Ric. Subst. pt. 1, n.

503 -
; Th. Des. Sub^t. n.

307 -
; Poth. Subst. 609 ; 7

L. C. R. 351; 9 Id. 376; 11

Id. 84, Martin & Lee j 6 Guy.
718". [11.399.]

981* [Prohibitions to alien-

ate, although not accompanied
by substitution, must be regis-

tered, even as regards moveable
property, in the same manner
as substitutions themselves.

—

The person thus prohibited and
his tutor or curator, and tho
husband in tho cnso of a mar-
ried woman, aro bound to effect

such registration.]— [11.399.]

TITLE THIRD

OF OBLIGATIONS.

GENERAL PROVISIOKS.

982* It is essential to an
obligation that it should have
a cause from which it arises,

persons between whom it exists,

and an object.—Poth. Ob. n. 1.

[I. 37.]

983. Obligations arise from
contracts, quasi-contracts, of-

fences, quasi-offences, and from
tho operation of tho law solely.

-Inst. 1.3, t. 14, § 1, 2 J
Poth.

Ob. 2. [L37.]

12

CHAPTER FIRST.

OF CONTRACTS.

SECTION I.

Ofthe requisites to thevalidit^j

of contracts.

984. There are four re-
quisites to the validity of a
contract :—Parties legally ca-
pable of contracting ;— Their

' consent legally given ;—Some-
j
thing which forms the object
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tjf tho contrftct }— A lawful

causo or considoration.—ff. L.

1,5 2, 3, L. 7, 5 4, Do poet.
;

Poth. Ob. 2 ; Dom. I. 1, t. 1, h.

2-6 -; C.N. 1108 J C. L. 1772.

[I. 37.]

5 1. Of the letjnl enpncity to

contract.

985* All persons aro capa-
ble of contracting, except tho.so

whoHO incapacity is expressly
(luclarod by law.—Dom. 1. i,

t. 1, P. 2, § 1 ; ff. L. 1, Do
pact.; C.N. 1123. [I. 37.]

986. ThoHO legally inca-
pable of contracting are :

—

Minors in tho cases and ac-
cording to tho provisions con-
tained in this code.—Poth. Ob.
52 ; Dom. I. 1, t. 1, s. 5, n. 4 --,

& n. ; 4 Boi. 374-G.—Interdicted
fiersons.—ff. L. 40, Do rcg. jur.

;

»oth. Ob. 60; Dom. 1. 1, t. 2,

8. 2, § 10.—Married women,
except in tho cases speciflod by
law.—Poth. Ob. 60; C. P. 223,
234.—Those who, by special

Erovisions of law, are prohi-
ited from contracting by rea-

son of their relation to each
other, or of tho object of
tho contract;—Persons insane
or suffering a temporary de-
rangement of intellect aris-

ing from disease, accident,
drunkenness or other cause,
or who by reason of weakness
of understanding aro unable
to give a valid consent.—Dom.
1. i, t. 2,8, 1,§11; Poth. Ob.
61, 49 ; ff. L. 40, Do reg. jur. ;—
Persons civilly dead ;—Dom. 1.

Srdl. t. 2, 8. 2, § 12, 13 ; C.
. 1124 ; 3 Sav. 90. [I. 37.]

987. Tho incapacity of

minors and of persons inter*

dieted for prodigality, IseMtiib-

lished in their favor.— Purt'mn

capable of contracting ciiuiint

set up tho incapacity of thu

minors or of tlio interUiotcMl

persons with whom they luivo

contracted.—Dom. 1. 1, t. I, p.

6, § 7; Id. 1.2. t. 1, 8. 2, n. 10;

ff. L. 13, § 29, Do act. em p. A:

vend. ; ff. L. 0, L. 7, L. 41, Do
min. ; Poth. Ob. 52; Moh.o.U,
n. 28; ff. L. .'), § 1, L. U, i. p.

Do auc. ct cons. tut. ; C. N.
1125. [I. 39.]

5 2. 0/ t'onncnt.

988. Consent is either ex-

press or implied. It is invali-

dated by tho causes deolanni

in tho second section of tiiLs

chapter. — Poth. Ob. 10, 17.

[I. 39.]

§ 3. 0/ the cmmc or comldcm-
tiun of conlruvtH.

989. A contract witliont n

consideration, or with an un-

lawful consideration ha.s no of-

fect ; but it is not tI»o less valid

though tho consideration I.'

not expressed or bo incorrectly

expressed in tho writing whidi

is evidence of tho contract.

ff. L. 7, § 4, 7 ; L. 27, § 4

Do pac. ; Poth. Ob. 42, 41.

753 ; ff. L. 20, § ult. Do jirob.

23, 3; Dom. 1. 1, t. 1. t>. 5, ii.

13; Id. I.e. s. l,n. 5, 0;OToiil.

n. 175- ; 4 Marc. n. 45(5 ; (\ K.

1131, 1132; [1.39; III. 381.1

990. The crmsidcration is

unlawful when it is prohibited

by law, or is contrary to good

morals or public order.—ff. L.

7, § 7, Do pact. ; Poth. 43; C.

N. 11.33. [I. 39.]
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{ 4. Of the ohject of contraciM.

Sh, Chap. V. •' Of tho objoot

of obltgutiutiH."

.SUCTION II.

Of caitses of nnlUtu in con-

tractfi.

99L Error, fraud, violonco

ortV:ir, and loflion aro causes
cf nullity ia contracts; subject

to tho limitations and rules

contained in this code. [I. 31).]

§ 1. Of error.

992> Error is a cause of

nullity only when it occurs in

tho nature of tho contract it-

xulf, or in the substunco of tlio

tiling which is tho object of

tho contract, or in some thing
which is a principal considera-
tion for making it.—Poth. Ob.
17,18; if. L. 110, § 2, de rcg.

jur. It. 57, Do obi. & act. ; C.
N. 1110. [I. 39.]

§ 2. Offraud.

993. Fraud is a cause of
nullity when tho artifices prac-
tised by one party or with his

Icnowledge aro such that the
other party would not have
contracted without them.—It
ia never presumed and must be
proved.—Poth. Ob. 29, 31, 32

;

Dom. 1. 1, 1. 18,8. 3, n. 1, 3, Id.
t.l,s.(},n. 8; ff. L. 7, § 9, dolo.

;

C. N. 1116. [I. 41.]

§ 3. Of violence and fear.

994. Violence or fear is a
cause of nullity, w'. ether prac-
tised or produced by tho party
ior whoso benefit the contract
is made or by any other per-
son.—Dom. 1. 4, t. 6, s. 3, n. 1

;

a\ L. 1, 2,

oausA; L.

jur. ; Dom.

.'J, 21, 3 5, Q. mot.
116, i. p. Do reg.

1. 1, t. 1, 8. 5, n.

10; Poth. Ob. 21-23; C. N.
lion, nil. [1.41.]
995< Tho fear whether pro-

duced by violonco or otherwise
must be a reasonable and pre-
sent fear of serious injury.

Tho ago, BOX, character and
condition of tho party nre to bo
taken into consideration.—ff.

L. 5, L. 0, L. 9, Q. met. causA,
L. 184, Do reg. jur. ; Poth.
Ob. 25; 4 Marc. n. 411 ; C.N.
1112. [I. 41.]

996. Fear suffered by a
contracting party is a cause of
nullity whetlior it is a fear of
injury to himsolf, or to his

wife, children or other near
kindred, and ^sometimes when
it is a fear of injury to

strangers, according to tho cir-

cuinstances of tho case.—ff. L.
8, § 3, Q. met. causd. ; Poth.
Ob. 25; 4 Marc. n. 413; 10
Dur. n. 152; C. N. 1113. [I.

41.]

997. Mere reverential fear

of a father or mother, or other
ascendant, withoutany violenco
having been exercised or

threats made, will not invali-

date a contract.—Poth. Ob. 27;
C. N. 1114. [I. 41.]

998. If the violence be only

a legal constraint, or the fear

only of a party doing that

which ho has a right to do, it

is not a ground of nullity; but
it is, if tho forms oflaw bo used
or threatened for an unjust and
illegal cause to extort a con-
sent.—Poth. Ob. 20 ; ff. L. 3, §

1, Q. met. causii; C. L. 1850,

1851. [I. 41.]

999. A contract for the
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purpose of delivering tho party
making it, or the husband,
wife or near kinsman of such
party from violence or threat-
ened injury, is not invalidated
by reason of such violence or

threats
;
provided the person

in whoso favor it is mado bo
in good faith, and not in

collusion with the offending
p.irty.—ff. L. 9, § 1, Q. met.
causa; Poth. Ob. 24; C. L.
1852 ; 4 Marc. n. 415. [I. 41.]

1000. Error, fraud, and
violence or fear are not causes
of absolute nullity in contracts.

They only give a right of
action, or exception, to annul
or rescind them.—Poth. Ob. 29

;

Author, under a. 993 ; C. N.
llir. [I. 43.]

§ 4. Of leaion.

1001. Lesion is a cause of
nullity only in certain cases

and with respect to certain

persons, as explained in this

section.—C. N. 1118. [I. 43.]

1002i Simple losiou is a
cause of nullity in favor of an
unemancipatcd minor against
every kind of act when not
aided by his tutor, and when
so aided, against every kind of

act other than acts of adminis-
tration ; and in favor of an
emancipated minor against all

contracts which exceed hi.s

legal capacity, as established

in tho title 0/ Minority,
Tutorshii) and Emancipation;
subject to the exceptions speci-

ally expressed in this code.

—

Poth. Ob. 40 ; Dom. 1. 4, t. C, s.

2, n. 19, 23, 24; Id. 1. 2, t. 1,

8. 3, n. 16 ; Cod. L. 2, Si tut. v.

cur. int. ; ff. L. 7, § 3, 6, 7, L.

29, L. 34, § 1 ; L. 49 De min.

;

Mes. c. 14, n. 27 j C. N. 1305.

[I. 43.]

1003> The simple declara-

tion made by a minor tliat lio

is of the ago of majority forms

no bar to his obtaining relief

for cause of lesion.—Dom. 1. 4,

t. 6, s. 2, n. 7 ; Mes. c. 11, n.

55, p. 410,411; Cod. L. i, Si

min. so maj. dix. ; C. N. Io07.

[I. 43.]

1004> A minor is not re-

licvable for cause of lesion,

when it results only from a

casual and unforeseen event.

—ff. L. 11, § 4, De min. ; Mes.

391, 14, n. 18 ; Dom. 1. 4, t. C,

s. 2,n.l5; C. N. 1300. [1.43.]

1005i A minor who is a

banker, trader or mechanic is

not relievable for cause of

lesion from contracts made for

the purposes of his business or

trade.—Mes. 14, n. 53»; Guy.

Mineurs, 628 ; 0. 1673, t. 1, a.

6; C.N. 1308. [1.43.]

1006. [A minor is not re-

lievable from tho stipuiatious

contained in his marriage con-

tract, when they have been

made with the consent and

assistance of those whoso con-

sent is required.for the validity

of his marriage.]—Mes. c. 14,

n. 42; 7 Toul. n. 584; C.N.

1309. [I. 45.]

1007* A minor is not re-

lievable from obligations re-

sulting from his offences and

quasi-offences. — ff. L. 37, §

prel. ; L. 9, § 2, De min. ; Cod.

L. 1, Si adv. del. ; Mes. c. 14,

n. 54 ; Dom. 1. 4, t. 6, s. 2, n.

5, 6; C.N. 1310. [1.45.]

1008. A person is not re-

lievable from a contract made

by him during minority, when
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he hns ratifiod it since attain-

ing the a^o of majority.—Mcs.
14, n. 5G; Dom. 1. 4, t. G, s. 2,

n. 31, 32; C. N. 1311. [1.45.]

1009< Contracts by minors
for the alienation or incum-
biarce of their immoveable
])ropcrty made with or with-
out the intervention of their

t.itors or curators, unattended
with the formalities required
by law, may bo avoided with-
out proof of lesion.—Cod. L.

11, do jinicd. & ftl. reb. ; Poth.
Vonto, n. 14, 108, 61 G; Dom.l.
4, t.C, s. 2, n. 26. [1.45.]
1010. [When all the for-

malities required with respect
to minors or interdicted persons
for the alienation of immove-
able property, or the partition
of a succession, have been ob-
served, such contracts, and acts

have the same force and etfcct

as if they had been executed
by persons of the age of majo-
rity and free fi'om interdiction.]

—Cod. L. 2, Si tut. V. cur.

interv. ; tf. L. 29, Do min. ; L.
7, § 3, Pro cmp. ; Dom. 1. 2,

t. l,s. 2,n. 10, Id. 1.4, t. 6, 8.2,
n. 23, 24 ; Mes. c. 14 j 2 Hen.
257, n. 1,2; C. N. 1314; C. L.
1862 ; 4 Marc.on a. 1314. [1. 45]
1011. When minors, inter-

dicted persons or married
women are admitted in these
(|iialitics to be relieved from
their conti'acts, the reimburse-
ment of that which has been
I»aid in consequence of these
• ontracts, during the minority,
interdiction or marriage, can-
not bo exacted, unless it is

proved that what has been so
I'iiid has turned to their profit.

-Mes. 14, n. 25 ; 7 Toul. 680;
t. X. 1312. [I. 45.]

12*

1012* [Persons of the ago
of majority are not entitled to
relief from their contracts for
cause of lesion only.]—C. N.
1313. [I. 47.]

SECTION in.

Of the intcrprotaUon of
contracts.

1013. When the meaning
of the parties in a contract is

doubtful, their common inten-

tion must be determined by
interpretation rather than by
an adherence to the literal

meaning of the words of tho
contract.—flf. L. 219, De verb,
sig. ; Poth. Ob. 91 ; Bom. I. 1,

t. 1, s. 2, n. 8; C. N. 1156. [I.

47.]

1014. When a clause is

susceptible of two meanings, it

must bo understood in that in

which it may have some effect

rather than in that in which it

can produce none.—ff. L. 80,

De verb. ob. ; Poth. 92 ; C. L.
1946; C.N. 1157. [1.47.]
1015. Expressions suscep-

tible of two meanings must bo
taken in tho sense which agrees
best with the matter of the
contract.— ff. L. 67, De reg.

jur.; Poth. 93; C. L. 1947; C.

N. 1168. [I. 47.]

1016. Whatever is doubt-
ful must be determined accord-
ing to the usage of the country
where the contract is made.

—

ff. L. 34, De reg. jur. ; Poth.

94; Dom. 1. 1, t. 1, s. 2, n. 9;
C. L. 1948; C.N. 1159. [1.47.]

1017. The customary clau-

ses muKt bo supplied. in con-
tracts, although they be not

expressed.—ff. L. 31, § '?0, Do
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Aed. edict. ; Poth. 95 ; C. L.

1949 ; C. N. 1160. [I. 47.]

1018« All the clauses of a
contract are interpreted the

one by the other, giving to

each the meaning derived from
the entire act.

—

f[. L. 24, De
leg. ; L. 126. Do verb. sig.

;

Poth. 96 ; Dom. I. 1, t. 1, s. 2,

n. 10; C. L. 1950 j C.N. 1161.

[I. 49.]

1019i In cases of doubt,
the contract is interpreted
against him who has stipulated
and in favor of him who has
contracted the obligation.

—

S.

L. 38, § 18, De verb. ob. L. 99

;

L. 26, De reb. dub. ; Poth. 97
;

Dow. 1. 1, t. 1, s. 2, n. 13; C.

L. 1952 ; C. N. 1162. [I. 49.]

1020. However general the
terms may bo in which a con-
tract is expressed, they extend
only to the things concern-
ing which it appears that the
parties intended to contract.

—

flF. L. .3, § 2, L. 5, L. 9, §, 3, L.

12, De transao. ; Poth. 98, 99
;

Dom. 1. 1, t. 1, s. 2, n. 21 j C.

L. 1954; 0. N. 1163. [I. 49.]

1021* When the parties in

order to avoid a doubt whether
a particular case comes with-
in the scope of a contract, have
made special provision for such
case, the general terms of the
contract are not on this account
restricted to the single case
specified.—fF. L. 81, De reg.

jur. L. 56, Mand. vel. cent.

;

Poth. 100; C. L. 1957; C. N.
1164. [I. 49.]

SECTION IV.

0/ the cjfcct of contracts.

1022. Contracts produce
obligations, and sometimes

have the effect of discharg-

ing or modifying other con-
tracts.—They have also the

effect in some cases of trans-

ferring the right of property.—
They can be set aside only by
the mutual consent of the

parties, or for causes estab-

lished by law.—Poth. Ob. 85;

ff. L. l,t.l,s. 3,n. 12, s. 2,n. 7;

C. N. 1134. [I. 49.]

1023. Contracts have effect

only between the contracting

parties ; they cannot affect

third persons, except in tlio

cases provided in the articles

of the fifth section of this

chapter.—ff. De pact. L. 27, §

3 ; Poth. Ob. 85, 87-89 ; C. N.

1165. [I. 49.]

1024. The obligation of a

contract extends not only to

what is expressed in it, but

also to all the consequences

which, by equity, usage or law,

are incident to the contract,

according to its nature.—ff. L.

2, § 3, Do ob. & act. ; ff. L. 35,

De reg. jur. ; Cod. 1. 4, t. 10,

4, De ob. & act.; Dom. 1. c;

C. N. 1135. [I. 49.]

1025. [A contract for the

alienation of a thing certain

and determinate makes the

purchaser owner of the thing

by the consent alone of tlie

parties, although no delivery

be made.—The foregoing rule

is subject to the special pro-

visions contained in this code

concerning the transfer and

registry of vessels. The safe-

keeping and risk of the thing

before delivery are subject to

the general rules contained in

the chapters Of the effect of

ohligationa and Of the extinction

of ohligationa in this title.]—ff«
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L. 35, § 5, De cont. ompt.

;

Poth. Vento, 308, 309 j 6 Toul.

n. 202, 204; 7 Toul. n. 34, 231,

400; C. 0. a. 278; C. L. 1903;
C.N. 1583. [I. 61; III. 381.]

1026. If the thing to be
delivered bo uncertain or inde-
terminate, the creditor does
not become the owner of it

until it is made certain and
determinate, and he has been
legally notified that it is so.

—

Poth. Vcnto, 309, 310 ; 7 Toul.
n. 460 ; 6 Toul. n. 202 n. ; C.

L. 1903. [I. 61.]

1027. [The rules contained
in the two last preceding arti-

cles, apply as well to third
persons as to the contracting
parties, subject, in contracts
for the transfer of immoveable
property, to the special pro-
visions contained in this code
for the registration of titles to

and claims upon such property.
—But if a party oblige himself
successively to two persons to

deliver to each of them a thing
which is purely moveable pro-
perty, that one of the two who
has been put in actual posses-
sion is preferred and remains
owner of the thing although
his title be posterior in date

;

provided, however, that his

possession bo in good faith.]

—

Cod. L. 15, De rei vind. ; Poth.
Ob. 151, 152; Vonte, 318,319;
6 Toul. n. 204, 205; C. L. 1914,
1916; C. N. 1141. [1.51.]

SECTION V.

0/ the effect of contracts with
regard to third jicrsons.

1028. A person cannot, by
a contract in his own name,
bind any one but himself and

his heirs and legal represent-
atives ; but he may contract in

his own name that another
shall perform an obligation,

and in this case ho is liable

in damages if such obligation

bo not performed by the person
indicated.—Inst. 1. 3, t. 19, §

19, 20 ; ff. L. 73, § 4, Do reg.

jur. ; ff. L. 81, De verb, ob., L.

38, § 2 ; Poth. 53, 56 ; C. N.
1119, 1120. [I. 51.]

1029. A party in like man-
ner may stipulate for the bene-
fit of a third person, when such
is the condition of a contract
which he makes for himself, or

of a gift which he makes to

another; and he who makes
the stipulation cannot revoke
it, if the third person have
signified his assent to it.—ff. L.

38, § 20, 21, 23, De verb. ob.

;

Poth. 70, 73; C. N. 1121. [I.

51.]

1030. A person is deemed
to have stipulated for himself,

his heirs and legal representa-
tives, unless the contrary is

expressed, or result from the

nature of the contract.—ff. L.
143, De reg. jur. ; ff. L. 56, §

1, L. 38, § 14, De verb. ob.

;

Poth. 63-70 ; C. N. 1122. [I.

53.]

1031. Creditors may exer-
cise the rights and actions of
their debtor, when to their pre-
judice he refuses or neglects to

do so; with the exception of

those rights which are exclusi-

vely attached to the person.

—

ff. L. 134, De reg. jur. L. 6, Q.
in fraud. ; Lcb. 8uc. 1. 2, c. 2,

s. 2, n. 42, 43, p. 214 ; 6 Toul.

n. 369, 370
Intr. s. 1,

[I. 53.]

Dom<
8

1. 2, t. 10,

C. N. 1166.
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SECTION VI.

Of the avoidance of contracts

and payments made in

fraud of creditors.

1032i Creditors may in

their own namo impeach the
acts of their debtors in fraud
of their rights, according to

the rules provided in this sec-
tion.—ff. L. 1, § 1, 2, Q. in

fraud, cred. ; N. D. Fraude rel.

aux crdanciors, § 2, n. 2; C

Toul. n. 343", 354, 366; 0.

C. 1673, t. 11, a. 4; R. Lyon,
1067; Del. 1702; 2 Bor. 698;
E. 1609; C.N. 1167. [I. SI.]

1033i A contract cannot bo
avoided unless it is made by
the debtor with intent to de-
fraud, and will have the effect

of injuring the creditor.—ff. L.

15, Q. in fraud, cred. ; Dom. 1.

2, 1. 10, s. 1, n. 6 ; N. D. v. c.

§ 2, n. 9 ; 6 Tcdl. n. 348-352

;

C. L. 1973. [I. 53.]

1034. A gratuitous con-
tract is deemed to be made
with intent to defraud, if the
debtor bo insolvent at the time
ofmaking it.—ff. L. 6, § 2, 1. c.

;

Dom. 1. c. n. 2 ; N. D. v. c, § 1,

n. 10 ; Poth. 153 ; 6 Toul. 353,
354 ; C. L. 1975. [I. 53.]

1035. An onerous contract
made by an insolvent debtor
with a person who knows him
to be insolvent is deemed to be
made with intent to defraud.

—

ff. L. 1, L. 6, § 8, Q. in fraud,
cred.; Dom. 1. c. n. 4; N.D.I,
c. n. 12, 15 ; 6 Toul. n. 342-366.
[I. 53.]

1036i Every payment by
an insolvent debtor to a credi-

tor knowing his insolvency, is

deemed to bo made with intent

to defraud, and the creditor

may be compelled to restore

the amount or thing reccivpd

or the value thereof, for tlio

benefit of the creditors accord-

ing to their respective rights.

—ff. 1. c. L. 10, § 12 ; N. D. 1.

c; ff. L. 6, § 6, Q. in fraud,

cred. ; Jou. 0. 1673, 1. 11, a. 4,

n. 1 ; Savary, P. 39, p. 312,

319 & 310.; 6 Toul. 1. c; Kor.

0. C. t. 11, a. 4, p. 698 (67.S

in later ed.) ; Toub. 1. 3, 1. 12,

c. 3, p. 730 J C. Co. a. 446, 447

& n. by Do Vil. D. C. C. 744,

745 & Rog. 878 - ; C. L. VMl
[I. 55 ; III. 381.]

1037« Further provisions

concerning the presumption of

fraud and the nullity of acts

dono in contemplation of in-

solvency are contained in The

Insolvent Act of 1864. [I.

55; III. 381.]

1038i An onerous contract

made with intent to defraud on

the part of the debtor, but in

good faith on the part of the

person with whom he contracts

is not voidable ; saving the

special provisions applicable in

cases of insolvency of tradcrn.

—L. 6, § 8, 1. c. a. 1035 ;
Potli.

153; Dom. n. 3,1. c. ; N. I). 1.

c. n. 11 ; 6 Toul. n. 352 ; C. L.

1974. [I. 55 ; III. 381.]

1039* No contract or pay-

ment can be avoided, by roapon

of any thing contained in tliis

section, at the suit of a subse-

quent creditor, unless ho is

subrogated in the rights of

an anterior creditor ; saving,

nevertheless, the exception

contained in The Insolvent

Act of 1864.—ff.L. 10, §1,Q.

in fraud, cred. ; 9 N. D. v. c. §

3, n. 1-3, p. 84, 85 ; Dom. 1. c.
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n. 6 ; 6 Toul. n. 361 ; C. L.

1988. [I. 65; III. 381.]

1040. [No contract or pay-
ment can be avoided by reason

of any thing contained in this

section, at the suit of any
individual creditor, unless such
8uitis brought within one year
from the time of his obtaining

a knowledge thereof.—If the

suit be by assignees or other
representatives of the creditors

collcciively, it must bo brought
within a year from the time of

their appointment.]— ff. L. 1,

Q. in fraud, cred. L. 6, § 14 ; 6

Toul. n. 356 ; C. L. 1089. [I.

55; III. 381.]

CHAPTER SECOND.

OP QUASI-CONTRACTS.

1041. A person capable of
contracting may, by his lawful
and voluntary act, oblige him-
self toward another, and some-
times oblige another toward
him, without the intervention
of any contract between them.
-Inst. 1. 3, t. 27 ; Poth. 113-
115: 5 Marc. 249; C. N. 1371.
[I. 57.]

1042. A person incapable
of contracting may, by the
quasi-contract which results
rritm the act of another, be
jbliged toward him.—Poth. Ob.
115,128; 5 Marc. 259. [1.67.]

SECTION I.

Of the quasi-contract nego-
tiorum gestio.

1043. He who of his own
accord assumes the manage-
mentofany business of another,
without the knowledge of the
latter, is obliged to continue

the management which he has
begun, until the business is

completed or the person for

whom he acts is in a condition

to provide for it himself? ho
must also take charge of the
accessories of such business.

—

Ho subjects himself to all the
obligations which result from
an express mandate.—Inst. 1.

3, t. 27, § 1 ; ff. 1. 3, t. 6, L. 2,

3, 6, 32; Poth. Ob. 115; Id.
Mand. 29, 180, 201 ; Dom. 1. 2,

t. 4, s. 1, n. 1, 2; Tr. Mand.
70-72 ; 5 Marc. 250, on a. 1372

;

1 Toul. n. 25 " ; C. N. 1372.

[I. 67.]

1044. He is obliged to

continue his management al-

though the person for whom
he acts die before the business
is terminated, until such time
as the heir or other legal

representative is in a condition
to take the management of it.

—ff. 1. c. L. 21 ; Poth. Mand.
201 ; C. N. 1373. [I. 67.]

1045. He is bound to
exercise in the management
of the business all the care
of a prudent administrator.

—

Nevertheless the court may
moderate the damages arising
from his negligence or fault,

according to the circumstances
under which the management
of the business has been as-
sumed.—ff. t. c. L. 11, L. 3, §

9 ; Poth. Mand. 208, 21 1 ; Dom.
I. 2, t. 4, s. 1, n. 2, 12 ; C. N.
1374. [I. 57.]

1046. He whose business
has been well managed is

bound to fulfil the obligations

that the person acting for

him has contracted in his

name, to indemnify him for

all the personal liabilities
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which ho has assumed, and i

to roimburso him all necos-
j

aary or useful oxponses.—ff.

1. c. L. 2, 21, 45; Poth. Ob.
112, 116, 221, 223, 224, 228;
Dora. I. 2, t. 4, s. 2, n. 2-4 ; C.

N. 1375. [I. 57.]

SECTION II.

Of the quasi^ontract rcsult-
* ingfrom the reception of

a thing not dm.
104:7« He who roeoivos

what is not duo to him, through
error of law or of fact, is bound
to restore it; or if it cannot
bo restored in kind, to give the

value of it.—[If the person
receiving bo in good faith, ho
is not obliged to restore the

pi'ofits of the thing received.]

—

13 Dur. 601-2-4 ; 11 Toul. U ;

Inst. 1. 3, t. 27, L. 6, § 7 ; flf. §

3, L. 5, Do ob. & act. ; L. 1, 2,

§ 1 ; L. 7, 37, 54, Do cond.

indcb. ; L. 9, § 5, Do ju. & fac.

ignor. ; Cod. L. 10, e. t. ; Poth.

Pr^t C. 132, 140, 165, 168;
Dom. 1. 2, t. 7, s. 1, n. 1. 6, s. 3,

n. 3, 4, n.; C. N. 1376. [I.

59.]

1048* Ho who pays a debt
believing himself by error to

bo tho debtor, has a right of

recovery against the creditor.

—

Novorthelcas that right ceases

when tho title has in good faith

been cancelled or has booomo
incttoctive in consequence of

tho payment ; saving tho

remedy of him who has paid
against the true debtor.—flf.

L. 65, § lln. Cond. indob.
;

Poth. Ob. 113 ; Id. Pr^t C.

153; Dom. 1. 2, t. 7, s. 1, n. 2;
C. N. 1377. [I. 59.]

1049* If the person receiv-

ing bo in bad faith he is bound
to restore tho sum paid or thing
received, with tho interest and
profits which it ought to hare
produced from the time of re-

ceiving it, or from tho time that

his bad faith began.—If. L. C5,

§5; L. 15, Do cond. indcb.;

Poth. Pr6t C. 168; Dom. 1. :{.

t. 5, 8. 3, n. 4, & 1. 2, t. 7, a. 3,

n. 1 ; C. N. 1378. [I. 50.]

1050. If tho thing unduly
received bo a thing certain, ho

who has received it is bound to

restore its value, if througli

his fault and his bad faith it

havo perished or deteriorated,

or can no longer bo delivered

in kind.—If ho havo received

tho thing in bad faith, or nfter

having been put in default

retain it in bad faith, ho is

answerable for its loss by a

fortuitous event ; unless the

thing would havo equally

perished or deteriorated in

the possession of tho owner.

—ff. L. 62, i. p. § 1; -L. 15,§

3, Do rei vind. L. 31, § 3, Da

her. pet. ; Poth. Pr6t C. 172,

174; Dom.l. 2, t. 7, s. 3, n.2:

Marc. 258, 259; C. N. 1379.

[I. 59.]

1051. If ho who has unduly

received tho thing sell it, being

in good faith, he is bound to

restore only the price for whioli

it is sold.—if. L. 26, § 12. Do

cond. indeb. ; Poth. 173 ;
Dom.

1. 2, t. 7, s. 3, n. 5; C. N. I.kSO.

[I. 61.]

1052. Ho towhom tho thin?;

is restored, is bound to repay

to tho possessor, although h^-

were in bad faith, tho cxpcnce?

which havo been incurred for

its preservation.—ff. L. 13, § 1.

L. 14, De cond. indeb., L. C, §
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3, Do nog. gost., L. 38, Do.
horod. pot. ; Poth. Prop. 343-

345; Dom. 1. 2, t. 7, s. 4; 4
Maro. 262 ; C. N. 1381 . [1. 61.]

CHAPTER THIRD.

OP OPPEXCES AND QUASI-
OFPEXCES.

1053. Every person capable
of discerning right from wrong
is rosponaiblo for tbo damage
caused by his fault to another,
wlicthcr by positive act, im-
prudenoo, nogloot or want of

?ltill—If. L. 1, Do inj. L. 5, § 1,

Lfl, § ult., L. 10, Ad. log. Aq.;
Dom. !. 3, t. 5, s. 2, n. 9, L. 2,

t. 8, s. 4; 11 Toiil. 319--; 5

Marc. 264-2GG ; 4 Zach. § 624,

.1.2; § 625, n. 14, &§ 626-028;
C.N. 1382, 1383. [I. 01.]

1054i Ho is responsible
not only for the damage caused
by his own fault, but also for

that caused by the fault of

persons under his control and
by things which he has under
his care ;—The father, or, after

his decease, the mother, is

responsible for the damage
caused by their minor children

;

—Tutors are responsible in

like manner for their pupils;

—

Curators or others having the
legal custody of insane persons,
for the damage done by the
latter;—Schoolmasters and ur-
tisan^5, for the damage caused
by their pupils or apprentices
while under their care.—The
responsibility attjichcs in the
above cases only when the
person subject to it fails to

establish that he was unable
to prevent the act which has
caused the damage.—Masters
and employers are responsible

for tho damage caused by their

servants and workmen in tho
performance of tho work for

which they are employed.— ff.

L. 1, § l.Si fam. fur. fee. die.

6, 7, I. 47, t. 6, L. 5 ; Poth. Ob.
121,122; N. D. D^-lit, §6, n.5;
4 Zach. 24, ». 8 ; 11 Toul. 260-

278,282-; C.N. 1384. [1.61.]

1055. The owner of on
animal is responsible for tlio

damage caused by it, whether it

be under his own care or under
that of his servants, or haVo
strayed or escaped from it.

—

lie who is using the animal is

equally responsible while it is

in his service.—Tho owner of a
building is responsible for tho
damage caused by its ruin,

where it has happened from
want of repairs or from an
original defect in its con-
struction.—IF. L. 1, § 4, 7 ; L. 5
Si. quad. paup. L. 1, 2, 7, de
dam. inf. ; Dom. 1. 2, t. 8, s. 2,

i. p. & n. 4, 5, 8-12 ; Id. e. t. s.

3, n. 1 - ; 0. X. 1386, 1386.

[I. 61.]

1056. In all cases where
the person injured by the
commission of an oflfence or a
quasi-offence dies in conse-
quence, without having ob-
tained idemnity or satisfaction,

his consort and his ascendant
and descendant relations have
a right, but only within a year
after his death, to recover from
tho person who committed tho
offence or quasi-offcnco, or his

representatives, all damages
occasioned by such death.—In
tho case of a duel, action may
bo brought in like manner not
only against the immediate
author of tho death, but also

against all those who took part
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in the duel, whether as seconds
or as witnesses.—In all oases

no more than one action can
be brought in behalf of those

who are entitled to the in-

demnity and the judgment
determines the proportion of
such indemnity which each is

to receive. These actions are
independent and do not preju-
dice the criminal proceedings
to which the parties may be
subject.

CHAPTER FOURTH.

OF OBLIGATIONS WHICH RESULT
FROM THE OPERATION OP LAW
SOLELY.

1057* Obligations result in
certain cases from the sole and
direct operation of law, with-
out the intervention ofany act,

and independently of the will

of the person obliged or of him
in whose favor the obligation
is imposed.—Such are the ob-
ligations of tutors and other
administrators who cannot re-
fuse the charge cast upon them

;

—The obligation of children to
furnish the necessaries of life

to their indigent parents;

—

Certain obligations of owners
of adjoining properties;—The
obligations which in certain
cases arise from fortuitous
events ;—And others of u like
nature.—Dom. 1. 2, t. 9 ; Poth.
Ob. 123; 6 Marc. 238 on a.

1370 ; 11 Toul. 308-310 ; C. N.
1370. [I. 63.]

CHAPTER FIFTH.

OF THE OBJECT OF OBLIGATIONS.

1058. Every obligation
must have for its object some-

thing which a party is obliged

to give, or to do, or not to do.—
if. L. 3, i. p. De ob. & act.

;

Poth. Ob. 63, 129 j C. N. 1126.

[I. 63.]

1059* Those things only

which are objects of commerce
can become the object of an

obligation.—ff. L. 83, § 5, Do
verb. ob. ; Poth. Ob. 135 ; C.

N. 1128. [I. 63.]

1060. An obligation must
have for its object something
determinate at least as to its

kind.—The quantity of the

thing may be uncertain, pro-

vided it be capable of being

ascertained.

—

ff. I.e. L. 94,95j

Poth. n. 131 ; C. N. 1129. [I.

63.]

1061. Future things may
be the object of an obligation.

—But a person cannot re-

nounce a succession not yet de-

volved, nor make any stipala-

tion with regard to it, even

with the consent of him vrhose

succession is in question ; ex-

cept by marriage contract-
Cod. L. 15, De pact.; ff. 1.

c. L. 61; Poth. 132; C. N.

1130. [I. 63.]

1062. The object of an ob-

ligation must be something

possible and not forbidden by

law or good morals.—fiF. L. 1,

85, De reg. jur. ; Poth. 136,

137. [1. 63.]

CHAPTER SIXTH.

OF THE -ilFFECT OF OBLIGATIONS.

SECTION I.

General jtrovisions.

1063. An obligation to give

involves the obligation to de-

liver the thing and to keej^it
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fiafo until delivery.—flF. L. 11,
;

§ 1, 2, De act. em. et von.

;

Poth. Ob. 142
J

C. N. 1136.

[1.65.]

1064. [The obligation to

keep the thing safely obliges

tho person charged therewith

to keep it with all the care of

a prudent administrator.] ff.

L. 5, § 2, Commod. ; L. 17, De
per. et com. r. vend.; Poth.

Ob. 142; Dom. 1. 1, t. 1, s. 3,

n. 8; C.N. 1137. [1.65.]
1065> Every obligation

renders the debtor liable in

damages in case of a breao)i

of it on his part. The creditor

may, in cases which admit of

it, demand also a specific per-

formance of the obligation, and
that he be authorized to ex-

ecute it at the debtor's expense,

or that the contract from
which the obligation arises be
8ct aside ; subject to tho special

provisions contained in this

code, and without prejudice,

in cither case, to his claim for

damages.—ff. L. 75, § 7, De
verb, ob.; L. 13, i. f. De re

jud. ; Poth. 148, 167, 158
j

Dom. 1. 1, t. 2, s. 2, n. 19, 20;
C. N. 1142, 1144. [I. 65 ; III.

381.]

1066. The creditor, with-
out prejudice to his claim for

damages, may require also,

that any thing which has been
done in breach of the obliga-
tion shall be undone, if the
nature of the case will permit

;

and the court may order this

to bo effected by its officers, or

authorize tho injured party to

do it, at the expense of the
other.—Author, under a. 1066

;

C. N. 1143. [I. 65.]

13

SECTION 11.

Of defaults.

1067. The debtor may bo
put in default either by tho
terms of tho contract, when it

contains a stipulation that tho
mere lapse of tho time for per-
forming it shall have that
effect ; or by the sole operation

of law ; or by the commence-
ment of a suit, or a demand
which must be in writing un-
less the contract itself is verbal.

—ff. L. 23, Do verb. ob. ; Cod.
L. 12, De cent, et com. stip.

;

Poth. Ob. 144, 145, 147 ; 5 Guy.
Demeure, 396 ; 6 Toul. 248-253

;

10 Dur. n. 441 --; Lac. Re-
tardement, 124; C. N. 1139.

[I. 65.]

1068. The debtor is also in

default, when the thing which
he has obliged himself to give

or to do could only have been
given or done within a certain

time which ho has allowed to

expire.—Poth. 143, 147, author.

oup. J C. N. 1146. [I. 67.]

1069. [In all contracts of a
commercial nature in which
the time of performance is

fixed, the debtor is put in de-
fault by the mere lapse of such
time.]—Cod. L. 12, De cent, et

com. stip. ; 6 Toul. n. 246.

[I. 67.]

SECTION III.

Of the damages rcsnlllng

from the incxecution of
obligations.

1070. Damages are not due
for the incxecution of an obli-

gation until the debtor is in

default under some one of tho

provisions contained in tho
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articles of tho preceding sec-

tion ; except tho obligation bo
not to do, when ho who con-

travenes it is liable for damagca
by tho fact of tho contravention
alone.—C. N. 1146, 1145. [I.

67.]

1071. The debtor is liable

to pay damages in all cases in

which ho fails to establish that
tho inoxccution of tho obliga-

. tion proceeds from a canso
which cannot be imputed to

him, although there be no bad
faith on his part.—ff. L. 6, De
rob. ored. ; God. De act. em. et

vonJ. L. 4; Poth. 159, 164,

169 ; Dom. 1. 3, t. 5, s. 2, n. 10

;

Id. 1. 1, t. 2, 8. 2, n. 16, 17; 6
Toul. 280, 281 ; C. N. 1147.

[I. 67J
1072. The debtor is not

liable to pay damages when
the inexecution of the obliga-

tion is caused by a fortuitous

event or by irresistible force,

without any fault on his part,

unless ho has obliged himself
thereunto by the Sjpeelal terms
of the contract.—n*. L. 23, De
reg. jur. i. f. ; Poth. Ob. 142, 14S,

149, 660-668 ; Dom. I. 1, t. 1,

8. 3, n. 9 ; 6 Toul. n. 227, 228,

282; C.N. 1148. [1.67.]

1073. Tho damages due lo

tho creditor aro in general the
amount of tho loss that he has
sustained and of the profit of
which ho has been deprived

;

subject to tho exceptions and
modifications contained in the
following articles of this sec-

tion.

—

ff, L. 13, Rat. r. hab.

;

Poth. Ob. 159, 160, Vente, 74,

;

Dom. 1. 1, t, 1, 8. 2, n. 17,18;
6 Toul. 263 ; C. N. 1149. [I. 67.]

1074. The debtor is liablo

only for the damages which

have boon foreseen or nii^hi

have been foreseen at tho timo

of contracting the obligation,

when hla broach of it is not ac-

companied by fraud.—Cod. L.

1, Do Bent. q. p. co. ; Poth. Ob.

161-5,Vente, 72, 73 ; Dom. 1. c.

;

6 Toul. 284 "J C. N. 1150.

[1. 67J_
lOTo. In tho case even in

which the inexocution of tho

obligation results from tlio

fraud of the debtor, tho dam-
Ages comprise only that which

is an immediate and direct

(consequence of its inexocution.

—ff. L. 13, Do act. em. ; Cod.

1. 7, Leg. inex. ; Poth. Ob. 1G6,

177; C.N. 1151. [1.69.]

1076. [When it is stipu-

lated that a certain sum siiall

be paid for damages for tho

inexocution of an obligation,

such sum and no other, either

greater or less, is allowed to

the creditor for such damages.

—But if the obligation have

been performed in part, to tho

benefit of the creditor and tho

time for its complete perform-

ance bo not material, tho stipu-

lated sum may be reduced;

unless there be a special agree-

ment to the contrary.]—Poth.

345 ; C. L. 1928 ; 6 Toul. n.

809-813 ; C. N. 1152, 1231.

[1.69; III. 381.]

1077. The damages result-

ing from delay in tho payment

of money, to which tho debtor

is liable, consist only of interest

at tlio rate legally agreed upon

by the parties, or, in the ab-

sence of such agreement, at

the rate fixed by law.—These
damages aro duo without tho

creditor being obliged to prove

any loss. They aro duo from
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the tlay of the default only,

excupt in tho casoa where by
law they arc duo frotii tho

nature of tho obligation.—This
article does not affect the spe-

cial rules applioablo to bills of

cxchan|;;o and oontraots of

siirctyshin.—Poth. 170, 171;
Dom. 1. d, t. 5, s. 1, D. 2, 14;
C.N. 1153. [1.69.]
1078t Interest accrued from

capital sums also bears in-

terest :

1. When there is a special

agreement to that effect;

2. When in any action

brought such new interest is

specially demanded

;

3. When a tutor has i <?ceivod

or ought to have rveeived
interest upon tho moneys ofhis
pupil and has failed to invest

it within tho term prescribed
by law.—ff. L. 29, De u. et

fruc. ; 6 Toul. 271; 10 Dur.
498-9; C.N. 1154. [I. 69.]

CHAPTER SEVENTH.
OF DIFFERENT KINDS OF OBLIGA-

TIONS.

SECTION I.

Of conditional obligations.

1079. An obligation is con-
ditional when it is made to de-
pend upon an event future and
uncertain, either by suspending
it until the event happens, or
by dissolving It accordingly
as the event does or does not
happen.—When an obligation
depends upon an event which
lias actually happened, but is

unknown to the parties, it is

not conditional. It takes ef-
fect or is defeated from the
time at which it is contracted.

—ff. L. 100, Dot^erb.ob. 37-39,
Si. cor. pet.; Poth. 199, 202;
C.N. 1108. [1.71.]
1080. Every condition con-

trary to law or inconsistent
with good morals is void, and
renders void the obligation
which depends upon it.—An
obligation which is made to

depend upon tho doing or
happening of a thing impos-
sible is also void.—ff. L. 7, L.
137, § 6, Do verb. eig. ; L. 1, §

9, 11, L. 31, Do ob. et. aoK
;

Poth. 204; C.N. 1172. [I. 71.

J

1081i An obligation condi-
tional on tho will purely of tho
party promising, is void ; but
if tho condition consist in tho
doing or not doing of a certain

act, although such act bo
dependent on his will, tho
obligation is valid.—ff. L. 8,

De ob. et act. ; L. 108, § 1, De
verb, ob.; Poth. 47, 48, 205;
C. N. 1174. [I. 71.]

1082. If there be no time
fixed for the fulfilment of a
condition, it may always be
fulfilled ; and it is not deemed
to have failed until it has
become certain that it will not
be fulfilled.—Poth. 209-211; 6

Toul. 623-; C.N. 1176. [I.

71.]

1083. When an obligation

is contracted under the condi-
tion that an event will not
happen within a fixed time,

such condition is fulfilled by
the expiration of the time with-
out the event having occurred.

It is equally so if before tho
time has expired it become
certain that the event will not
happen. If thero be no time
fixed, the condition is not
deemed fulfilled until it is
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certain that the ovont will

not happen.—Author, under a.

1082; d N. 1177. [1.71.1

1084k* A oonditionnl obli-

gation bocomoH abauluto when
tho party bound undur tho
condition provonts tho fulfil-

inont of it ff. L. 81, § 1, Do
oond. & doin. ; L. 85, { 7, Do
verb. o.b. ; L. 24 & .30, Do rog.

jur.; Poth. 212; Dom. 1. 1, t.

1, s. 4, n. 17; C.N. 1178. [I.

71J
1085. Thofuirdraontoftho

condition has a rotroaotivo

offoct from tho day on which
tho obligation has boon con-
tracted. If tho creditor bo
dead before tho fulfilment of

tho condition, his rightH pa^N
to hiH hoirH or legal represent-
atives.—If. L. 18, 144, Do rog.

jur. ; Arg. ox L. 20, De cond.
inst. ; Poth. 220 ; Dom. 1. 1, t.

1, B. 4, n. 7, 13; C. N. 1179.
[I. 71.]

1086t The creditor may,
before tho fulfilmont of the
condition, do all acts consorva-
tory of his rights.—Poth. 222

;

C. N. 1180. [I. 71.]

1087. When tho obligation
has been contracted under a
suspensive condition, the debt-
or is bound to deliver tho thing
which is tho object of it, upon
tho fulfilment of tho condition.

—If, without tho fault of the
debtor, tho thing have alto-

gether perished or can no
longer bo delivered, no obliga-
tion exists.—If tho thing bo
deteriorated without tho fault

of the debtor, tho creditor must
receive it, in tho state in which
it is, without diminution of
price.—If the thing be deteri-

orated by the fault of the

debtor, tho creditor may clthor

exact the thing in tho hIuIc in

which it in, or demand the din-

solution of tho contract, with

damages in cither caMc— fl*. L.

8, 10, Do ]ier. ot com. r. von.;

Cod. 1. 4, t. 4,L. 5; Poth. 218,

21 U; Dom. 1. 1, t. 1, n. 4, n.

10: C.N. 1 282. [I. 71.)

1088. A roHolutivc con-

dition, when accomiiliMhol,

ofTccts of right tho diricolii-

tion of tho contract. It obliges

each party to restore what lie

has received, and replaces

things in tho same state oh

if tho contract had not cxint-

cd ; subject nevcrthclefls to the

rules OHtablishcd in tho luHt

preceding article with rcxpcct

to things which have pcrinhcd

or been deteriorated.—Cod. 1.

8, t. 38, L. 12 ; Arg. ex L. 1

& 4, ff. Do lo. Com. ; Poth. 224,

0.36 ; 6 Toul. 650, 651 ; C. N.

1183. [I. 73.]

SECTION 11.

Of ohligations with a term.

1089. A term differs from

a suspensive condition inaa-

much as it docs not suspend

tho obligation, but only duluyn

tho execution of it.— fl'. L. 41,

§ 1, L. 40, Do verb. ob. ; P«tb.

2.30; C.N. 1185. [I. T.i.]

1090. That which in <liic

with a term of payment can-

not be exacted before tho ex-

piration of tho term ; but that

which has boon paid in ad-

vance voluntarily and without

error or fraud cannot bo re

covered. — ff. L. 1, § 1, l^f

cond. & dem. ; L. 46, 1. c. sup.

;

Poth. 230, 231, 647 ; Dom. 1. 1

t. 1, s. 3, n. 7, 1. 4. 1. 1, s. 1; 0.



UBLIQATIONR. 175

5; 4 Marc. 672-4; 6 Id. 250;
11 Diir. ll.'{; a Zuch.a85, n.O;
11 Toul. 69, 00; C. N. 1180.

[I. 73.1

109L Tbo term in uIwayH
pruHtitncd to bo atipulutod in

I'avor of tho dubtor, unlcH8 it

lOSultH from tbo Htipulation or

tho circumstancoM tuut it huH
ulxobccn iigrccd upon in favor
of tho creditor.—ff. L. 41, § 1,

do verb. ob. ; Potb. 83;{; C.

N.1187. [1.73.]

1092. Tho debtor cannot
cluim tho benefit of tho term
when ho has become a bankrupt
or inHolvont, or has by his own
avt diminished tho security
given to his creditor by tho
contract.—Poth. 234, 235; C.

N. 1188. [I. 73.]

SECTION III.

Of allernative obligations.

1093. Tho debtor in an
altcrnativo obligation is dis-
charged by giving or doing one
of the two things which form
the object of his obligation ; but
ho cannot compel tho creditor
to acficpt apart of ono of those
things and a i)art of tho other.
—ff. L. 78, 5 ult., Do cond. &
dem. ; L. 8, § 1, Do leg. !»; Poth.
245-247; C. N. 1180, 1191. [I.

73.]

1094. Tho option belongs
to tho debtor unless it has been
expressly granted to tho credi-
tor.—ff. L. 2, § 3, Do CO q. certo
loco; L. 25, Do cont. om;
Poth. 247, 248, 283 ; Dom. 1. 1,
t. 1, s. 2, n. 15 ; C. N. 1190.
[I. 75.1

109d. An obligation is pure
and simple although contract-
ed in an altcrnativo form, if

ono of tho two things promised
could not bo tho object of the
obligation.— ff. L. 72, i 4, Do
solut.; Poth. 249; C. N. 1192.

[I. 75.]^

109o. An alternative obliga-

tion becomes pure andnimploif
ono of tho things promised
(icrish, orcun no longer be de-
ivcrod, oven through tho fault

of tho debtor. Tbo valuo of such
thing cannot bo offered in its

place ;—If both things have
perished or can no longer be
delivered, and tho debtor bo in

fault with respect to ono of
them, ho must pay tho valuo of

that which remained last.—ff.

L. 34, S 0, Do cont. cm., L.

115, Do verb, ob.; L. 2, S3,
Do 00 q. certo loco; L. 95,

Do solut. ; Poth. Ob. 250-252,

Vente, 312 ; ff. L. 47, 5 3, Do
log. 1^ ; Lac. Altornativo, n. 2

;

C. N. 1193. [I. 76.]

1097. When, in tho cases
provided for in tho last pre-
ceding article, tho option has
been granted by tho contract

to the creditor :—Either ono of
tho two things has perished or

can no longer bo delivered, and
then, if it bo without Iho fault

of tho debtor, the creditor phall

have the ono which remains,
but if the debtor bo in fault,

tho creditor may demand tho
thing which remains or tho
valuo of tho other;—Or both
things havo perished or can no
longer bo delivered, and if tho
debtor be in fault with regard
to both or cither of them, tho
creditor may demand the valuo
of tho ono or of the other at his

option.—ff. L. 95, Do solut.

;

Poth. 253; C. N. 1194. [I.

75.]
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1098* If both things havo
perished, tho obligation ia ex-

tinguished in tho cases and
subject to tho conditions pro-

vided in article 1200.—C. N.
1105. [I. 75.]

1099i The rules contained

in tho articles of this section

apply to cases where tho alter-

native obligation comprises

more than two things, cr has
for its object to do or not to do
some thing.—C. N. 1196. [I.

75.]

SUCTION IV.

Of joint and several ohliga-

tioiis.

§ 1. 0/ joint and several

interest among creditors.

1100. A joint and several

interest among creditors gives

to each of them singly the right

of exacting tho performance of

the whole obligation and there-

upon of discharging the debtor.

—Cod., De duo. reis stip. ct

prom. ; ff. L. 2, Do duo. reis

const. ; Poth. 258-260 ; Dom. I.

3, t. 3, s. 2, n. 1, 2, 6, & Intr.

to t. 3, p. 247, fol. ed. ; C. N.
1197. [I. 77.]

1101. The debtor has the
option of paying to either of

the joint and several creditors,

so long as he is not prevented
by a suit instituted by one of

them.— [Nevertheless, if one
of the creditors release the

debt, tho debtor is discharged
for the part only of such cre-

ditor. The same rule applies

to all cases in which the debt
is extinguished otherwise than
by actual payment ; subject to

the rules applicable to com-
mercial partnerships.]—IF. L.

2, 16, Do duo. reis ; Poth. 260;
Dom. 1. c. & ri. 3 ; C. N. 1198.

[I. 77.]

llCr!. The rules concerning
tho interruption of prescription

in relation to joint and several

creditors are declared in tho

title Of Prescription.—Cod. L.

5, Do duo. reis stip. ; Poth.

260; Dom. 1. c. n. 5j C.N.
1199. [I. 77.]

§ 2. Of debtors jointly oiid

severally obliged.

1103. There is a joint and

several obligation on tho pnrt

of tho codcbtorti when thoy arc

all obliged to the same thing,

in such manner that each of

them singly may be compelled

to the performance of the whole

obligation, and that tho per-

formance by one discharjijes

the others toward the creditor.

—flF. L. 2, L. 3, § 1, L. 11, § 1,

De duo. reis const. ; Cod. L. 3,

Do duo. reis stip. ; Poth. 2G1,

263, 274 ; Dom. 1. 3, t. 3, s. 1,

n. 1 ; C. L. 2086 j C. N. 1200.

[I. 77.]

1104. An obligation may
be joint and several although

ono of the codcbtors bo obliged

differently from the others to

the performance of the same

thing ; for example, if ono l)c

obliged conditionally while the

obligation of tho other is pine

and .'dimple, or if one be allowed

a term which is not granted to

the other.—ff. L. 7, L. 9, § 2,

De duo. reis const.; Poth.26;V;

Dom. 1. 3, t. 3, s. 1, n. 5 ; C. L.

2087; C.N. 1201. [I. 77.]

1105. An obligation is not

presumed to be joint and

several; it must be expressly
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declared to bo so.—This rule

docs not prevail in cases where
a joint and several obligation

arises of right by virtue of

some provision of law;—Nor is

it applicable to commercial
transactions, in which the ob-
ligation is presumed to bo joint
and several, except in cases
otherwise regulated by special

laws.—Nov. 99, c. 1 ; if. L. 6,

L. 8, L. 11, § 2, Do duo. reis

const.
J
L. 43, Do re jud. et off.

sent. ; Cod. L. 3, Do duo. reis
;

Poth. 265, 266 ; Bout. Inst.

444; 2 Bor. 491, 492, t. 4, a. 7,

0. 1073 ; Dom. 1. 3, t. 3, s. 1,

n. 2; C.N. 1202. [1.79.]

1106. The obligation aris-

ing from the common offence or

quasi-offenco of two or more
persons is joint and several.

—

Poth. Ob. 264. [I. 79.]

1107. The creditor of a
joint and several obligation
may apply for payment to any
one of the codcbtors at his op-
tion, without such debtor hav-
ing a right to plead the benefit
of division.—ff. L. 3, § 1, De
duo. reis ; L. 47, Loc. cond.,
Nov. 99, c. 1 ; Poth. 270 ; 4
Bret. H. 419 ; Dom. 1. 3, t. 3,

s. 1, n. 3; C. L. 2089; C. N.
1203. [1.79.]
1108. Legal proceedings

taken against one of the co-
debtors do not prevent the
creditor from taking fiimilar

proeoedings against the others.

—Cod. L. 28, De tid. ct mand.
8, 41 ; Poth. 271 ; Dom. 1. c.

sup. n. 7 ; C. L. 2090 ; C. N.
1204. [1.79.]
1109. If the thing due have

perished or can no longer be
delivered, through the fault of
one or more of the joint and

several debtors, or after he or

they havo been put in default,

the other codebtors are not
discharged from the obligation

to pay the price of the thing,

but the latter are not liable for

damages. — The creditor can
recover damages only from tho
codebtors through whose fault

the thing has perished or can
no longer be delivered, and
those in default.—ff. L. 18, Do
duo. reis const. ; L. 32, § 4, Do
u. et fruc; L. 173, § 2, Dodiv.
reg. jur. ; Dum. de div. et

indiv., pt. 3, n. 126, 7 ; Poth.

273 ; C. L. 2091 ; C. N. 1206.

[I. 79.1

1110. The rules concerning
tho interruption of prescription

in relation to joint and several

debtors are declared in tho
title Of Prescription.—Cod. L.

5, De duo. reis; Poth. 272;
Dum. 1. c. sup. n. 9; C. L.

2092; C.N. 1206. [1.79.]

1111. A demand of interest

made against one of tho joint

and several debtors causes in-

terest to run against them all.

—Cod. Arg. ox. L. 5, Do duob.
reis ; Poth. 272; Toul. n.

729; 4 Marc. n. 611 ; C. L.

2093 ; C. N. 1207. [I. 81.]

1112. A joint and several

debtor sued by the creditor

may plead all tho exceptions

which are personal to himself
as well as such as are common
to all the codebtors.—He can-
not plead such exceptions as

are purely personal to ono or

moro of the other codebtors.

—

ff. L. 10, 19, De duob. reis.

;

Poth. 274; Dom. 1. c. n. 8

;

C. L. 2094 ; C. N. 1208. [I.

81.]

1113. When ono of tho co-
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debtors booomos hoir or logal

roprosontatlvo of tho oroditor,

or whon tho crotlitor b;>e()inos

holr or lof^al roprosontativo of

ono of tho ootlootors, t!io «on-
fusiion oxtinjfuinhcH tho Joint

and sovoral debt only for tho

Sart and portion of muoIi oo-

obtor.—ff. L. 50, L. \)[}, § 2,

Do solnt. & lib.; Poth. UTO;
Doin. 1. 0. ; C. L. 2005 ; C. N.
1200. (1.81.]

1114i Tho oro<Ut.or who con-
BontH to tho diviHion of tho debt
vi\i\\ regard to ono of tho co-

debtors, proscrvos his joint and
several right against tlio otlicra

for tho whole debt.—Poth. Ob.

277; llento, 104, 105; i\ L.

2090; C. N. 1210. [I. 81.]

1115. A creditor who re-

ceives separately tho share of
ono <»f his codcbtors, so Kpociilod

in tho receipt and without re-

servo of his rights, renounces
the joint and several obliga-
tion with regard only to such
codebtor.—Tho creditor is not
doomed to discharge tho debtor
from his'joint and sovoral obli-

gation when ho roaeivcs from
him a sum equal to tho share
for which ho is bound, unless

tho receipt specifies that it is

for his share.—Tho rule is tho

same with regard to a demand
mado against ono of the co-

debtors for his share, if tho

latter have not acquiesced in

tho demand, or if a judgment
of condemnation have not in-

tervened.—Cod. L. 18, Do pao.

;

Poth. 277, 278, 611 ; Bao. D. J.

c. 21, n. 245; C. L. 2007; C.

N.1211. [1.81.]

1116. Tho creditor who re-

ceives separately and without
reserve tho share of ono of tho

oodobtors in tho arrears or in*

terest of tho debt, loses his joint

and several right only for tho

arrears and interests accrued
and not for those whieli may
in future accrue, nor for tho
capital, unless tho soparato
payment has been continued
during [ten] consooutivo yoarsi.

—IJao. J). J. n. 24(J ; Poth. 270

;

0. L. 2008; 0. N. 1212. [I.

81.]

1117> Tho obligation con-

tracted jointly and severally

toward tho creditor is divided

of right among tho codobtorK,

who among themselves are

obliged oacii for his own share

and portion only.—Uod. L. 2,

Do duo. reis stip. et prom.;
Poth. 264; Dom. 1. 3, t. .i, s. 1,

n. 6 ; C. L. 2009 ; U. N. 1213.

[I. 8.'J.]

1118. The codebtor of a

joint and sovoral debt who hns

paid it in full, can only recover

from tho others tho share and
portion of each of them, oven

though ho bo specially subro-

gated in the rights of the

creditor.—If ono of tho co-

debtors bo found insolvent, the

loss occasioned by his insol-

vency is divided by contribution

among all tho others, including

him who has mado tho pay-

ment.— ff. 4, L. 36, 39, Do ful.

& mand. ; L. 46, Do solut.

:

Poth. 264, 281, 282 ; Dom. 1. c.
•

0. N. 1214. [I. 83.]

1119. In case the creditor

have renounced his joint and

several action against one of

the debtors, if one or more of

tho remaining codcbtors become
insolvent, tho shares of those

who are insolvent aro mado up

by contribution by all the other
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no(tobtors, oxcopi tho ono bo

diHohai'|$od whoHo part in tlio

contkibiiliun in borno by tlio

creditor.— Poth. 278, 281 } 6

Toll). II. 730 ; 4 Marc. on. a.

121.')} J)oIv. p. J44, n. Oj 11

Dm. n. 2;n ; MZacli. »»], n. 21

;

C.N. 1216. [I. 8;{.]

1120. If tho matter for

whioli tho (lobt has boon con-
tmctoil jointly and sovorally

.concern only ono of tho co-

.lobtoi'H, ho ifl liablo for tho

witolo toward hiH oodobtora,

who, with rei^ai'd to him, aro
i;unsi(lorod only an his surotios.

-Poth. 204, 28'j. 15; 0. N.
1210. [I. 83.]

SECTION V.

Of divimbU and indivisible

obiiffqUoiifi.

1121* An obligation is di-

Tisiblo whon it has for its

object a thing which in its

dolivory or performance is

Husceptiblo of dirision either

matorially or intoUoctually.

—

ff. L. 2, § 1, Do rorb. ob ; L. 9,

§ I, Do solut. ; Dum. do div. &
indiv. pt. 1, n. 5, pt. 2, n. 200,

201 ; Poth. Ob. 288, 280, Sue. c.

6, n. 3, § 6 ; C. N. 1217. [I.

83.]

1122« A divisible obligation
miKst bo performed botweon
tlio creditor and tho debtor, as
if it wore indivisible. Tho
divisibility takes effect only
with thoir heirs or legal ropre-
Bontativcs, who, on tho one
hand, cannot enforce the obli-

gation, and, on the other, are
not hold for the performance
of it, beyond their respective
shares as representing the

creditor or tho debtor.—Cod.

13#

L. 2, Do horod. act. | ff. L. 33,

Do leg. 2*' ; Poth. Ob. 200, 498,

311, 810, 317 ; Ilente, c. 7, a. 3

;

0. N. 1220. [I. 83.]

1123. Tho rule established
in tho last [)roceding artinlo it

subject to exception with re-

spect to tho heirs and legal

representatives of the debtor,

and tho obligation must be
performed as if it were indivi-

sible, in the throe following
cases

:

1. When the object of tho
obligation is a certain specifio

thing of which one of them is

in possession

;

2. Whon ono of them alono
is charged by the title with
the performance of the obliga-
tion

;

3. When it results either

from tho nature of tho contract
or of tho thing which is tho
object of it, or from tho end
proposed by it, that the inten-

tion of the contracting parties

was that the obligation should
not be performed in parts.

—

[In the first case, he who pos-
sesses the thing duo,—in tho
second case, he who is alono
charged, — and in the third

case, each of the coheirs or
legal representatives, may be
sued for the whole thing due

;

saving in all cases tho recourse
of tho one sued against the
others.]—ff. L. 85, Do verb,

ob., L. 80, § 1, Ad. L. Fal.}
Dum. do div. et indiv. pt. 2, n.

20, 30, 33 ; Poth. 302, 303, 307,

315
J
4 Marc. n. 040-642 ; Rod.

Ob. div. & indiv. n. 329- j C.

N. 1221. [1.85.]

112^ An obligation is in-

divisiblo :

1. Whon it has for its ob-
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joot something which by its

nature is not susceptible of

division, either materially or

intellectually

;

2. When although the ob-
ject of the obligation is divisible

by its nature, yet from the
character given to it by the

contract, this object becomes
insusceptible not only of per-
formance in parts but also of

division. — Author, under a.

1122
J
Poth. 241, 242, 293-295

;

4 Marc. 627-635; Rod. 1. c;
C.N. 1217,1218. [1.85.]

1125i The stipulation of

joint and several liability docs
not give to an obligation the
character of indivisibility.

—

Dum. de div. et indiv. pt. 2, n.

222
J
Poth. 287, 323, 324 ; C.

N. 1219 ; C. L. 2106. [I. 85.]

1126< Each one of those
who have contracted an indivi-

sible obligation is held for the
whole although the obligation
have not been contracted joint-

ly and severally.—flf. L. 2, § 1,

2, 4, De verb. ob. ; Poth. 322,

323 ; C. N. 1222 ; C. L. 2109.
[I. 85.1

1127. The rule established
in the last preceding article

prevails also with regard to

the heirs and legal roproson-
tativcs of him who has con-
tracted an indivisible obliga-
tion.—ff. L. 192, De rog. jur.

;

L. 80, §1, Ad L. Fal.; L. 2, §

2, De verb. ob. ; Poth. Ob. 322,
Sue. c. 5, a. 3, § 5 ; C. N. 1223

:

C. L. 2110. [I. 87.]

1128. The obligation to pay
damages resulting from the
non-performance of an indi-
visible obligation is divisible.

—But if the non-performance
have been caused by the fault

of one of the codebtors, or of

one of the coheirs or legal

representatives, the whole
amount of damages may bo
demanded of such codobtor,

heir or legal representative.—
ff. L. 85, § 5, L. 139, Do verb,

ob.
J
Poth. Ob. 304, 305, 324,

334 ; Sue. c. 5, a. 3, § 5. [I.

87.]

1129. Each coheir or legal

representative of the creditor

may exact in full the execu-
tion of an indivisible obliga-

tion.—He cannot alone roleaso

the whole of the debt, or re-

ceive the value instead of the

thing itself; if one of the co-

heirs or legal representatives

have alone released the debt or

received the value of the thing,

the others c innot demand the

indivisible thing without mak-
ing allowance for the portion

of him who has made the re-

lease or who has received tho

value.— flF. L. 25, § 9, Fani.

ereisc. ; L. 2, § 2, De verb. ob.

;

L. 13, § 12, De acceptil. ; Poth.

326-329 ; 4 Marc. 497-8 ; C. N.

1224 ; C. L. 2111. [I. 87.]

1130. Tho heir or legal re-

presentative of the debtor sued

for tho whole of an indivisible

obligation may demand delay

to make the coheirs or other

legal representatives parties

to tho suit, unless the debt is

of such a nature that it can bo

discharged only by the one so

sued, who may in such case bo

condemned alone, saving his

recourse for indemnity against

the others.—ff. L. 11,* § 23, Do

leg. 3"; Dum. De div. ife indiv.

pt. 3, n. 90, 100, 104, 107, pt. 2,

n. 175, 469; Poth. 330, 331,

333-336; C N. 1225. [1.87.]
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SECTION VI.

Of ohlujaUons with a penal
clause.

1131* A ponal clause is a

secondary obligation by which
a person, to assure the perform-

ance of the primary obligation,

binds himself to a penalty in

case of its incxecution.—ff. L.

71ctl37, § 7, Do verb, ob.; L.

44, § 5, Do ob. & act., L. 13, §

2, Do rob. dub., L. 41 & 42,

Pro soc, L. 28, Do act. cm. &
Ten.; Poth. 184, 337, 342;
Dom. 1. 1, t. 1, 8. 4, n. 18; C.

N. 1226. [I. 87.]

1132. The nullity of the

primary obligation for any
other cause than want of in-

terest, carries with it that of

the penal clause. The nullity

of the latter does not carry

with it that of the primary ob-

ligation.—ff. L. 97, i. p. L. 126,

§3, Do verb. ob. ; Poth. 339,

340; 6Toul. 815; C. N. 1227.

[I. 87.]

1133. The creditor may
enforce the performance of

the primary obligation, if ho
elect so to do, instead of de-
manding the stipulated pen-
alty ;—But ho cannot demand
both, unless the penalty has
been stipulated for a simple
delay in the performance of

the primary obligation.—ff. L.

10, § 1, Do pac. ; L. 132, § 2,

De verb. ob. ; L. 28, Do act.

em. A: ven. ; Poth. 343, 344;
0. i\. 1220, 1229. [I. 89.]

1134. The penalty is not
incurred until the debtor is

in default of performing the
primary obli;;ation, or has done
the thing Avhichhe had obliged

himself not to do.—C. N. 1230.

[I. 89.1

113d> [The amount of pen-
alty cannot bo reduced by the

court.—But if the obligation

have been performed in part to

the benefit of the creditor, and
the timo fixed for its complete
performance be not material,

the penalty may be reduced

;

unless there is a special agree-
ment to the contrary.] Poth.

345; Dom. 1. 1, t. l,s. 4, n. 18;
6 Toul. 809-813 ; 4 Marc. 654»

526, 527 ; C. N. 1152, 1231
j

C. L. 2123. [I. 89.]

1136. When the primary
obligation contracted with a
penal clause is indivisible, the

penalty is incurred upon the
contravention of it by any one
of the heirs or other legal re-

presentatives of the debtor;
and it may be demanded in full

against kim who has contra-

vened it, or against each one of

them for his share and por-

tion, and hypothecarily for the

whole ; saving their recourse

against him who has caused
the penalty to be so incurred.

—ff. L. 5, § 1, L. 84, § 3, De
verb. ob. ; Dum. pt. 3, n. 173,

174; Poth. 355, 366; C. N.
1232 ; Sedg. 421 -. [I. 89.]

1137i When the primary
obligation contracted under a
penalty is divisible, the pen-
alty is incurred only by that
one of the heirs or other legal

representatives of the debtor
who contravenes the obliga-
tion, and for the part only for

which he is held in the primary
obligation, without there being
any action against those who
have executed it.—This rule

suffers exception when, the
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penal clause having been
added with the intention that

the payment could not bo
made in parts, one of tlio

coheirs or other legal ropro-

eentativos has prerented the

execution of the obligation for

tho whole ; in this case he is

liable for the entire penalty

and tho others are liable for

their rospeotive shares only,

saving their recourse against

him.—if. L. 2, § 5, 6; L. 72,

De verb. Ob. ; Poth. 300, 359,

360, 301 ; Bum. pt. 3, n. 412 ;

6 Toul. n. 842-846 j C. N.
1218, 1233. [I. 89.]

CHAPTEH EIGHTH.

OF THE EXTINCTION OF OBLIGA-
TIONS.

SECTION I.

General provisions.

1138« An obligation be-
comes extinct:—By payment;
—By novation j—By release

;—By compensation ;—By con-
fusion ;—By the performance of
it becoming impossible j—By
judgment of nullity or rescis-

sion ;—By the effect of the

resolutive condition, which has
been explained in the preced-
ing chapter ;—By prescription

;

—By the expiration of the time
limited by law or by the parties

for its duration ;^By the death
of the creditor or debtor in

certain cases ;—By special

causes applicable to particular

contracts which are explained
under their respective heads.
—0, N, 1234. [I. 91.]

SECTION II.

Of payment

§ 1. General provUions.

1139t By payment is meant
not only tho delivery of a «um
of money in satisfaction of an
obligation, but the performance
of any thing to which the par-
ties are respectively obliged,

—

Dom. 1. 4, t. 1, s. 1, n. 1, ;>;

Poth. 494 ; C.L. 2127. [1.91.]

1140i Every payment pre-
supposes a debt j what has
been paid where there is no
debt may be recovered.—There
can be no recovery of what
has been paid in voluntary
discharge of a natural obliga-

tion.—ff. L. 1, 10, 13, 14, 10, 17,

18, De eond. indeb. j L. 176,

De verb. sig. j Poth. 192, 195,

218
J
Dom. I. 2, t. 7, s. 1, n. 1,

4, 5; 1. 4, t. 1, s. 1, n. 4, 5 ; C.

L. 2129} C. N. 1235. [1.91.]

114:1. Payment may bo

made by any person, although
he be a stranger to tho obliga-

tion, and tho creditor may bo

put in default by the offer of a

stranger to perform the obliga-

tion on the part of the debtor

without the knowledge of the

latter, but it must bo for the

advantage of the debtor and

not merely to change tho cre-

ditor that the performance of

the obligation is so offered.—

ff. L. 23, 31, 40, 53, Do solnt.

;

Dom. I. 4, t. 1, s. 1, n. 7, s. 3,

n. 2, s. 2, n. 10 ; Poth. 499, 500,

598
J
C. N. 1200, 1237. [1.91.]

1142. If the obligation bo

to do something which tho

creditor has an interest in

having done by the debtor

himself, the obligation cannot

bo performed by a stranger to
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it without tho cousont of the

cro(litor.-ff. L. 72, § 2, Do
Bolut.

J
Poth. 500 ; 6 Toul. n.

11; 0. 1073, t. 6, a. 3
J
C. L.

2i:n. [I. 91.]

Il43i Pnymont to bo valid

must be made by ono having a

legal right in tho thing paid

which ontitlos him to give it in

payment.— Nevertheloas if a

sum of money or other thing of

a nature to be consumed by
use bo given in payment, it

cannot bo reclaimed from the

creditor who has consumed it

in good faith, although tho pay-
ment have been made by ono
who was not the owner nor

capable of alienating it.—ff. L.

M, De reg. jur., L. 14, § fin. L.

94, Do solut.
J
Poth. 496-498,

540; 6 Toul. n. 6, p. 14; 4

Marc, on a. 1238 ; C. N. 1238.

[I. 93.]

1144i Payment must be
made to the creditor or to some
ono having his authority, or

authorized by a court of justice

or by law to receive it for him.
—Payment made to a person
who has no authority to receive

it is valid, if the creditor have
ratified the payment or profited

by it.—ff. L. 180, De reg. jur.
j

L. 12, i. p. § 4, L. 49, L. 15, De
8ulut. et lib. ; Poth. 242, 501,

506,508--; C. L. 2136; C. N.
1239. [I. 93.]

1145. Payment made in

good faith to the ostensible cre-

ditor is valid, although it be
afterwards established that he
is not the rightful creditor.

—

Poth. 603 ; C. L. 2141 ; C. N.
1240. [I. 93.]

1146. Payment ia not valid
if made to a creditor who is in-

capable by law of receiving it,

unless the debtor proves that

tho thing paid has turned to

tho benefit of such creditor.

—

ff. L. 16, L. 47, Do Bolut. et

lib.; Poth. 504-509; C. L.
2143 ; C. N. 1241. [I. 93.]

1147. Payment made by a
debtor to his creditor to tho
prejudice of a seizure or at-

tachment is not valid against

the seizing or attaching credi-

tors, who may, according to

their rights, constrain tho
debtor to pay a second time

;

saving, in such case, only his

remedy against tho creditor so

paid.—Poth. Ob. 605, C. R.

87; C. L. 2145; C. N. 1242.

[1.93.]

U48« A creditor cannot bo
compelled to receive any other

thing than the one due to him,
although tho thing offered bo
of greater value than the thing
due.—ff. L. 2, § 1, De reb. cred.

;

Dom. 1. 4, t. 1, s. 2, n. 9 ; Poth.

243, 630; C. N. 1243. [1.93.]
U49> A debtor cannot com-

pel his creditor to receive pay-
ment of his debt in parts, even
if the debt be divisible.—[Nor
can the court in any case by its

judgment order a debt actually

payable to bo paid by instal-

ments without the consent of

the creditor.]—ff. 1, L. 21, Do
reb. cred.; L. 41, § 1, Do us.;

C. S. L. C. c. 83, s. 199, c. 94, s.

37 ; C. N. 1244. [I. 93.]

1150. The debtor of a cer-

tain specific thing is discharged
by the delivery of tlie thing in

the condition in which it is at

the time of delivery, provided
that tho deterioration in the

tiling has not been caused by
any act or fault for which ho
is responsible, and that pro-
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yiously to the deterioration ho
was not in default.—if. L. 23,

^3, 37, 61, De verb. ob. : L. 33,

Do Bolut.; Poth. 544; C. L.

2151 } C. N. 1245. [I. 95.]

1151. If the object of the
obligation be a thing deter-
mined in kind only, the debtor
cannot be required to give a
thing of the best quality, nor
can he offer in discharge one
of the worst.—The thing must
be of a merchantable quality.

—ff. L. 33, De solut. & lib.;

Poth. 283-4; C. L. 2152; C.
N. 1246. [I. 95.]

1152. Payment must be
made in the place expressly
or impliedly indicated by the
obligation.—If no place be so
indicated, the payment, when
it is of a certain specific thing,

must bo made at the place
where the thing was at the
time of contracting tho obliga-
tion.—In all other cases pay-
ment must bo made at the
domicile ofthe debtor ; subject,

nevertheless, to the rules pro-
vided under the titles relating
to particular contracts.—ff. L.
9, De CO. q. certo loco; L. 21,

De ob. & act. ; Poth. 238-240,

548, 549; C. L. 2153; C. N.
1247. [1. 95.]

1153. The expenses attend-
ing payment are at the charge
of tho debtor.—Poth. 550 ; N.
Fer. Paiement, n. 493; C. N.
1248. [1. 95.]

§ 2. 0/ i^ayment with subro-
gation.

1154. Subrogation in tho
rights of a creditor in favor of

a third person who pays him,
is either conventional or legal.

—Ren. Subrogation, o. 2, xxii •

0. N. 1249. [I. 95.]

1155* Subrogation is con-

ventional :

1. When the creditor, on

receiving payment from a third

Eerson, subrogates him in all

is rights against the debtor.

This subrogation must bo

express and made at tho samo
time as tho payment.

2. When the debtor borrows
a sum for the purpose of

paying his debt, and of subro-

gating the lender in the rights

of the creditor. It is necessary

to the validity of tho subroga-

tion in this case, that the act

of loan and tho acquittance bo

notarial [or be executed before

two subscribing witnesses ;]

that in the act of loan it bo

declared that the sum has been

borrowed for tho purpose of

paying the debt, and that in

tho acquittance it bo declared

that the payment has been

made with the moneys fur-

nished by the new creditor for

that purpose. This subroga-

tion takes effect without tho

consent of the creditor.—[If tho

act of loan and the acquittance

bo executed before witnesses,

the subrogation takes cffx't

against third persons from the

date only of their registration,

Avhich is to bo made in tho

manner and according to tho

rules provided by law for tho

registration of hypothecs.]—ff.

L. 24, § 3, De rcb. auc. jud.

;

Poth. C. 0. t. 20, n. 78, 80, 81

;

Ren. c. 10, n. 5-7, 12-14, 22, 23;

Dom. 1. 4, t. 1, s. 1, n. 9 ;
Del.

May, 1609 ; Arr. 1690 ; C. N.

1250. [I. 97.]

1156, Subrogation takes
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place by tho sole operation of

(aw and without demand :

1. In favor of a creditor who
pays another creditor whoso
claim is preferable to his by
reason ofprivilege or hypothec

j

2. [In favor of the purchaser
of immoveable property who
pays a creditor to whom the

property is hypothecated

;

3. In favor of a party who
nays a debt for which ho is

held with others or for others,

and has an interest in paying
it;]

4. In favor of a beneficiary

heir who pays a debt of

the succession with his own
moneys

;

5. When a rent or debt due
by one consort alone has been
rodoomed or paid with the
moneys of the community ; in

this caso the other consort is

subrogated in the rights of the

creditor according to the share
of such consort in the ccmmu-
nity.—C. P. 244, 245 j Ren. c.

4, i. f. ; c. 7, n. 68 & c. 9, n. 7

;

Poth. C. 0. t. 20, n. 71-73, C. R.
176, Hyp. c. 2, s. 1, a. 2, § 6, Ob.
280, 281, 520-522 ; 6 J. A. Arr.
26 Aug. 1706 ; 1 Dupl. C. P. a.

244, 245, c. 2, s. 3, p. 450 ; Lem.
239-241, on a. 244, 245, C. P.

;

Leb. Com. 1. 3, c. 2, s. 1, n.

13", p. 409; 2 Leb. 46, n. 19,
cd. 1775 ; 7 Toul. 142 --

j 4
Marc. 710, 711; 12 Dur. n.

146-.; C.N. 1251. [I. 99.]

Il57t The subrogation de-
clared in the preceding articles

takes cflFoct as well against
sureties as against principal
debtors. It cannot prejudice
the rights of the creditor when
ho has been paid in part only

;

in such case he may ooforoe his

rights for whatever remains
duo, in preference to him from
whom ho has received payment
in part.—Poth. C. 0. t. 20, n.

83, 84, 87, Ob. 280, 550, Hyp.
0. 2, s. 3 ; J. A. Arr. 6 Juno,
1712; Ron. c. 15, 16; C. N.
1252. [I. 99.]

§ 3. Oj the imputation of2)0^'
mcnta,

1158* A debtor of several

debts has the right of declaring,

when he pays, what debt ho
means to discharge.—ff. L. 1,

Do solut. et lib. ; Cod. L. 1, c.

t. ; Poth. 539, 564 ; Dom. 1. 4,

t. 1, s. 4, n. 1; C. L. 2159; C.

N. 1253. [I. 99.]

1159. A debtor of a debt
which bears interest or pro-
duces rent, cannot without tho
consent of tho creditor impute
any payment which ho m ikes

to tho discharge of tho capital,

in preference to the arrears of

interest or of rent. Any pay-
ment made on the capital and
interest, but which is not en-

tire, is imputed first upon tho
interest.—ff. L. 5, 99, Do solut.

et lib. ; Poth. 569-570 ; Dom.
1. 4, t. 1, s. 4, n. 7, 8 ; C. L.

2160; C.N. 1254. [I. 99.]

1160. When a debtor of

several debts has accepted a
receipt by which the creditor

has imputed what he has re-

ceived in discharge specially

of one of tho debts, the debtor
cannot afterwards require tho

imputation to be made upon a
dift'erent debt, except upon
grounds for which contracts

may be avoided.—ff. Arg. ex
L. 1, 2, 3, Do solut. ct lib.;

Poth. 666 ; C. L. 2161 ; C. N.
1266. [1. 99.]
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1161. When the receipt'

ninkos no special imputation,

tho payment must be imputed
in discharge of the debt actual-

ly payable which the debtor

has at the time the greater

injorust in paying. If of several

debts one alone bo actually

fiayable, the payment must be
mputed in discharge of such
debt although it be less burden-
some than those which are not

actually payable.—If the debts

bo of like nature and equally
burdensome, the imputation is

mado upon the oldest. — All

things being equal, it is made
proportionally on each.—ff. L.

1, 2, 3, 4, 6, 7, 8 & 103, Do
solut. & lib.; Poth. 530-532;
Dom. 1. 4, t. 1, 8. 4, n. 3, 4, 7;
C.L.2162; C.N. 1256. [1.99.]

§ 4. 0/ tender and deposit.

1162* When a creditor re-

fuses to receive payment, the

debtor may make an actual

tender of the money or other

thing due ; and in any action

afterwards brought for its re-

covery he may plead and re-

new the tender, and ifthe thing
due be a sum of money, may
deposit the amount ; and such
tender, or such tender and
deposit, if the thing due be a
sum of money, are equivalent
with respect to the debtor to a
payment mado on the date of

tho iirst tender
;
provided that

from the date of the first ton-

dor the debtor continue always
ready and willing to deliver the
thing or to pay the sum of

money. —Poth. Ob. 572, 573,

680 ; Id. C. R. n. 203 ; Id.

D<5p. 199 ; Dom. 1. 4, t. 1, s. 2,

n.8; Lao. Consignation, Offres;

1 Pi. 430-436 ; C. N. 1257.

[I. 101.]

1163* It is necessary to thv

validity of a tender

:

1. That it be made to a cre-

ditor legally capable of receiv-

ing payment or to some one

having authority to receive for

him

;

2. That it be made on the

Cart of a person legally capa-

le of paying

;

3. That it be of the whole sura

of money or other thing pay-

able, and of all arrears of rent

and interest, and all liquidated

costs, with a sum for costs not

liquidated, saving the right to

make up any deficiency in the

same
;

4. That, if it be of money, it

bo made in coin deolare(l by

law to bo current and a legal

tender

;

5. That the term of payment

have expired if stipulated in

favor of the creditor

;

6. That the condition under

which the debt has been con-

tracted have been fulfilled.

7. That the sum of money or

other thing tendered be offered

at the place where, according

to tho terms of the obligation

or by law, payment should be

made.—Poth. 574-580 ; C. N.

1258. [I. 101.]

1164. [If, by the terms of

the obligation or by law, pay-

ment is to bo made at the domi-

cile of tho debtor, a notification

in writing by him to the creditor

that he is ready to make pay-

ment has the same effect us an

actual tender, provided that in

any action afterwards brought

the debtor make proof that be
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had the money or thing duo
ready for tho payni6nt at tho

timo and place when and vrhcro

tho ^amo was payable] [I.

lOl.J

1165* If a certain specific

thing bo dolivcrablo on tho

spot where it is, tho debtor

must by his tender require tho

creditor to come and take it

there.—If the thing be not so

dulivorablo and be from its

nature difhcult of transporta-

tion, tho debtor must indicate

by hia tender tho place where
it is and the day and hour
when he is ready to deliver

it at the place where payment
ought to bo made.— If the
creditor fail in tho former case
to take tho thing away, or in

the latter to signify his willing-

ness to accept, tho debtor may,
it' ho think fit, remove the thing
to any other place for safe-

keeping at the risk of the
creditor.—Lac. Offres j Poth.
Ob. 577

J
2Kt. 506-509; 2Sto.

Con. n. 1005, a. j 2 Glf. Ev.
n. 610 ; 4 Marc. n. 742, 743

j

C. N. 1264. [I. 101.]

1166i So long as the tender
and deposit have not been ac-
cepted by the creditor, the
debtor may withdraw them by
leave of tho court, in the man-
ner provided in tho Code ofCivil
Procedure, and if he do so his

eodebtors or sureties are not
discharged.—Poth. 580 ; C. N.
1261. [1.103.]
1167> When the tender and

deposit have been declared
valid by the court, tho debtor
cannot, even with tho consent
of tho creditor, M'ithdraw them
to tho prejudice ofhis eodebtors
or sureties or other third per-

sons.—Poth. 1. c.
J

0. N. 1262,
1203. [I. 103.]

1168. The mode in which
tenders and deposits must be
made is provided in the Code
of Civil Procedure. [I. 103.]

SECTION III.

Of novation.

1169< Novation is effected :

1. When the debtor contracts
towards his creditor a new debt
which is substituted for the
ancient one, and the latter is

extinguished;
2. When a new debtor is

substituted' for a former one
who is discharged by the credi-

tor
J

5. When by the effect of a
new contract, a new creditor
is substituted for a former one
toward whom tho debtor is

discharged. — ff. L, 1, 2, 11,

Do nov. et del.; Cod. L. 1, 3,

e. t. ; Poth. 582-584, 597, 605
;

Dom. 1. 4, t. 3, s. 1, n. 1, t. 4,

s. 1, n. Ij 7 Toul. n. 274; 3

Zaeh,448, n. 15; 2 Delv. 172,
on a. 1271; C. N. 1271. [I.

103.]

1170. Novation can be ef-

fected only between persons
capable of contracting.— ff. L.

3, De nov. et del. L. 20, § 1,

e. t.; Poth. 590-592; Dom. 1.

4, t. 3, 8. 2, n. 1 J C. N. 1272.

[1.103.]

1171. Novation is not pre-
sumed. Tho intention to effect

it must bo evident.—ff. L. 2,

De nov. et del. ; Dom. 1. 4, t.

3, s. 1, n. 1; Poth. 594; C. N.
1273. [I. 103.]

1172. Novation by the sub-
stitution of a new debtor may
be effected without the con-
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oiirrenoe of tho former one-
Cod. L. 1, Do nov. ot (lol. ; ff.

L. 8, 9 5, Do nov. ; Poth. 5U8

;

Dom. 1. 4, t. .3, H. 1, n. 2; C. N.
1274. [1.103.]
1173. The delegation by

which a debtor gives to his
creditor a now debtor who
obliffost hliUHelf towards the
nroditor does not effect nova-
tion, unless it is evident that
tho creditor intends to dis-

charge tho debtor who makes
tho delegation.—ff. L. 11, Do
nov. et del.; Poth. 600, 603;
Dom. 1. 0.} C. N. 1276. [I.

105.1

1174. The simple indica-
tion by tho debtor of a person
who is to pay in his place, or

tho simple indication by the
creditor of a person who is to

receive in his place, or the
transfer of a debt with or with-
out tho acceptance of tho debt-
or, does not effect novation.

—

ff. L. 20, 21, 25, Do nov. et del.

;

Poth. Ob. 605, Vento,651,653;
7 Toul. 274; 3 Zaoh. 448, n.

16; C.N. 1277. [1.105.]
1175. A creditor who has

diicharged his debtor by whom
delegation has been made, has
no remedy against such debtor,

if tho person delegated become
insolvent, unless there is a spe-
cial reserve of the remedy.

—

Cod. L. 3, De nov. et del. ; ff.

L. 30, e. t. ; Poth. 604 ; Dom.
1. 4, t. 4, s. 1, n. 8 ; C. N. 1276.

[I. 105.]

1176. The privileges and
hypothecs which attach to an
ancient debt do not pass to the

ono which is substituted for it,

unless the creditor has express-

ly reserved thom.—ff. L. 18, De
nov, et del., L. 12, § 5, q. pot.

in pign. ; Poth. 600 ; Dom. I.

4, t. 4, s. 1, n. 8, t. 3, s. 1, n.5;

C.N. 1278. [1.105.]

1177. When novation jh of-

footed by the substitution of a

new debtor, tho original privi-

leges and hypothecs cununt Iju

transferred to tho property of

tho new debtor ; nor can tlicy,

without tho concurrence of thu

former debtor, bo reserved upon

the property of tho latter.— ff.

L. 30, e. t. ; Poth. 590 ; Dom.
I.e.; C.N. 1279. [1. 105.]

1178. When novation in ef-

fected between tho orediturnnd

ono of Joint and several debt-

ors, tho privileges and hypo-

thecs which attach to tlio

ancient debt can be reserved

only upon the property of the

oodebtor who contracts tlio

new debt.—Poth. 699; C. N.

1280. [I. 105.]

1179. Joint and .sevcrnl

debtors are discharged by no-

vation effected bet;veon tho

creditor and ono of the co-

debtors. — Novation effeetcd

with respect to the principu!

debtor discharges his sureties.

—Nevertheless, if the creditor

have stipulated in tho firi<t

case, for the accession of the

codebtors, and in the necond,

for that of the sureties, the

ancient debt subsists if the

codebtors or the sureties refusj

to accede to the new oontraot.

—Cod. L. 4, Do fid. et mand.;

Poth. 599; C. N. 1281. [I.

105.1

1x80. The debtor consent-

ing to be delegated cannot op-

pose to his new creditor the

exceptions which ho might

have set up against tho party

delegating him although at the
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time of the doloji^ation he wore
ij^noriint of such excontiomt.--

Tbo foregoing riilo uooa not

apply if at tho timo of tho do-

logiUion nothing bo duo to tho

now (Moditor, and iH witliout

prejudice to the recourse of

tho debtor delegated againHt

tlio party dologating him.— IT.

L. 12 & L. lU, Do nov. del.;

Potb. 002; 3 Mai. 00. [1. 1U5.]

^ SECTION IV

Of release.

1181* The release of an
obligation may be made either

expressly or tacitly by persons
le;;ally capable of alienating.

—It is mado tacitly when the

creditor voluntarily surrenders

to his debtor tho original title

of the obligation, unless there

h proof of a contrary intention,

-ff. L. 2, § 1, Do pac. ; Poth.

608, 609, 610, 847 ; C. N. 1282.

[1. 107.]

1182. Tho surrender of a
thing given in pledgo docs not
croute a presumption of the

release of tho doot for which
it was pledged.—ff. L. 3, Do
Iiac. J

Cod. L. 2, De rem. pign.

;

»oth. 610
J

C. N. 1280. [I.

107.]

1183. The surrender of the
original title of an obligation
to one of joint and several
debtors is available in favor of
hia codebtors.—ff. Arg. ex L. 2,

Do duo. reis const. ; Poth. 608,
616; C.N. 1284. [1.107.]
1184. An express release

granted in favor of one of joint
and several debtors does not
discharge tho others; but the
creditor must deduct from the
debt tho share of him whom

he has released.—ff. Jj. 16, Do
aonoptil., L. •>!, 9 1 It Do solut.

& lib. ; Poth. 275. 550, 617, 621.

C. N. 1285. [I. 107.]

1165i An express release
granted to tho principal debtor
discharges his surotios.—If
grunted to tho surety, it does
not discharge tho principal

debtor.—If granted to one of
several sureties it does not
discharge tho others, except in

eases in which tho lattor would
have a recourse upon the one
released and to tho extent of
such recourse.—ff. L. 60, 68, §

2, do lid. et mand. ; L. 2.'{, De
pae. ; Poth. 616, 617; 4 Mare.
611,612; C.N. 1287. [1.107.]
1186. [That which the cre-

ditor receives from a surety as
a consideration for releasing
him from his suretyship is not
imputed iu discharge of the
principal debtor, or of the other
sureties, except as regards tho
latter, in cases in which Ihey
have a recourse upon the one
released, and to tho extent of
such recourse.]—ff. L. 15, § 1,

Do fid. et mand. ; Poth. 617,
618 ; C. N. 1288. [I. 109.

,

SECTION V

Of compensation.

1187. When two persona

are mutually debtor and cre-

ditor of each other, both debts
are oxting- lished by compen-
sation which takes place be-

tween them in the cases and
manner hereinafter declared.

—ff. L. 1, 2, 3, Do comp. ; Poth.

623 ; Dom. 1. 4, t. 2, s. 1, n. 1--;

C. N. 1289. [I, 109.]

1188. Compensation takes

place by tbo t^ole operation of
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law between debts which are
equally liquidated and de-
mandable and have each for

object a sum of money or a
certain quantity of indeter-
minate things of the same
kind and quality.—So soon .as

the debts exist simultaneously
they aro mutually extinguish-
ed in so far as their respective
amounts correspond.—flf. L. 10,

11, 12, 7, 22, De comp. ; L. 7,

Do solut. ; C. P. 105 ; Dom. 1.

4, t. 2, 8. 1, n. 3, 4 ; s. 2, n. 2,

4; Poth. 638, 624, 626, 627,
628, 635, 637. 638 ; C. N. 1290,

1201. II. 109.]

1189* Compensation is not
prevented by a term granted
by indulgence for the payment
of one of the debts.—ff. L. 16,

§ 1, Do comp. } Poth. 232, 627;
C. P. 105 ; 1 For. C. P. 227

;

Arr. Lam. t. 28, a. 5j C. N.
1292. [1.109.]
1190. Compensation takes

place whatever be the cause or
consideration of the debts or of
either of them, except in the
following cases

:

1. The demand in restitution

of a thing oi' which tho owner
has been unjustly deprived

j

2. Tho demand in restitution

of a deposit

;

3. A debt which has for ob-
ject an alimentary provision

not liable to seizure.—Cod. L.

3, L. 14, Do comp.; L. 11,

Depos.
J
S. L. 24, L. 25, § 1, L.

26, § 1, Depos.
J
L. 4, I)e agn.

ct al. lib. ; Arr. Lam. t. 28, a.

7; Poth. 625
J
Dom. 1. 1, t. 7,

8.3, n. 14; 1.4, t. 2. s. 2, n. 6;
C.N. 1293. [L109.]

i.191. The surety may avail

himself of tho compensation
which takes place when the

creditor owes tho principal

debtor. — But the principal

debtor cannot set up in com-
pensation what his creditor

owes to the surety.—A joint

and several debtor cannot sot

up in compensation what the

creditor owes to his codcbtor,

except for the share of tho lat-

ter in the joint and scverul

debt.—flf. L. 4 & 5, Do comp.

L. 23, e. t., L. 10, Do duo. vols

const. ; Cod. L. 9, L. 18, § 1,

Do comp. ; Arr. Lam. t. 27, a.

9; Dom. 1. 3, t. 3, s. 1, a. 8:

Poth. 274, 631; 7 Toul. 377:

C. N. 1294. [I. 109.]

1192. A debtor who accepts

purely and simply an assign-

ment made by tho creditor to a

third person, cannot afterwards

set up against tho assignee tlie

compensation which ho might

before the acceptance have

set up against tho assignor.—

An assignment not accepted

by tho debtor, but of which

duo notification has been given

to him, prevents compensation

only of tho debts due by tho

assignor posterior to such

notification.—Arr. P. P. 13th

Aug. 1591 ; Poth. Ob. 632,

Vcnte, 558; C. N. 1295. [I.

111.]

1193. When the two debts

are payable at diflforent places,

compensation cannot be set

up without allowing for thi)

expenses of remittance.—If. L.

15, De comp. ; Poth. 633 ; Dom.

I. 4, t. 2,8. 2, n. 8; C.N. il'Dli.

[I. 111.]

1194. When compensation

by tho sole operation of law is

prevented by any of the causes

declared in this section, or by

others of a like nature, the
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|)arty in whoso favor alone tho

cause of objection exists, may
demand the compensation by
exception ; and in such caso

tho compensation takes place

from tho time of pleading the
pxccption only.—Poth. 626,

fi-lC ; 7 Toul. 396 ; 4 Marc. 640.

[I. 111.]

1195« When there are

several debts subject to com-
pensation due by the same
person, the compensation is

governed by tho rules provided
for the imputation of payments.
ff.L.l, L. 5, § 1,L. 102, §1, L.
3 & 94, § fin., L. 4, 7, 97, 103,

c. t. ; Poth. 638 ; C. N. 1297.

[I. 111.]

1196. Compensation does
not t.ako place to the prejudice
of rights acquired by third

parties.—7 Toul. 381, 394 ; 12
bur. 442, 443} C. N. 1298.

[I. 111.]

1197> He who pays a debt
which is of right extinguished
by compensation cannot after-

wards in enforcing tho debt
which ho has failed to sot up in

compensation avail himself, to

the prejudice of third parties,

of tho privileges and hypothecs
attached to such debt, unless
there were just grounds for his

ignorance of its existence at
the time of payment.—ff. L. 10,

§ 1, De comp.
J Cod. L. 1, Do

cond. ind. ; Poth. 639, 640 ; C.
N. 1299. [I. 111.]

SECTION VI.

Of confusion.

1198. When the qualities
of creditor and debtor are
united in the same person,
there arises a confusion which

extinguishes tho obligation
;

nevertheless in certain eases
when confusion ceases to cxifit,

its effects cease also.—ff. L. 60,
Do fid. ct mand. ; L. 95, § 2,

De solut. et lib. ; Cod. L. 6, Do
hered. act. ; Poth. 639, 640.
C. N. 1300. [I. 113 ; III.
381.

1

1199. The confusion which
takes place by the concurrence
of tho qualities of creditor and •

principal debtor in tho same
person, avails the sureties.

—

That which takes place by tho
concurrence of the qualities of
surety and creditor or of surety
and principal debtor does not
extinguish the principal obli-

gation.—ff. L. 38, § 1, De fid.

et mand., L. 34, § 8, De solut.,

L. 129, § 1, Dorcg. jur. ; Poth.
340,644,645; C. N. 1301. [I.
113.1

SECTION VII.

Of the performance of the
obligation becoming im

possible.

1200. When the certain

specific thing which is the ob-
ject of an obligation perishes,

or tho delivery of it becomes
from any other cause impossi-

ble, without any act or fault of
the debtor, and before he is in

default, the obligation is extin-

guished ; it id also extinguished
although the debtor be in do-
fault, if the thing would
equally have perished in the

f»ossession of the creditor ; un-
css in either of tho above
mentioned ^ cases the debtor
has expressly bound himselffor
fortuitous events.—The debt-
or must prove the fortuitous
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event which he alleges.—The
destruction of a thing stolen or

the impossibility of delivering

it does not discharge him who
stole the thing, or him who
knowingly received it, from the
obligation to pay its value.

—

ff'. L. 33, 37, 51, L. 82, § 1, L.

130, De verb, ob., L. 47, § 6,

Do log., L, 15, § 3, De rei vind.,

L. 7, § 2, L. 12, Docond. furt.

;

Poth. 649, 650, 656, 657, 660-

668, Vento, 56-58 ; C. N. 1302.

[I. 113.]

1201. When the perform-
ance of an obligation has
become impossible, without
any act or fault of the debtor,

ho is bound to assign to the
creditor such rights of indem-
nity as he may possess relating

to the obligation.—Poth. 669,

670, Vente, 66, 57, 59 ; C. N.
1303. fl. 113.]

1202. When the perform-
ance of an obligation to do has
become impossible without any
act or fault of the debtor and
before ho is in default, the ob-
ligation is extinguished and
both parties are liberated ',

but if the obligation bo bene-
ficially performed in part, the

creditor is bound to the extent
of the benefit actually received

by him.—4 Marc. 650 7 Toul.

642. [I. 113.]

CHAPTER NINTH.

OF PROOF.

SECTION I.

General provisions.

1203. The party who claims

tho performance of an obliga-

tion must prove it.—On the

tho other hand he who alleges

facts in avoidance or extinc-

tion of the obligation must
prove thora j subject neverthe-
less to the special rules de-

clared in this chapter.—Cod.

L. 1, L. 4, De prob. ; flf. L. 11),

21-23, De prob., L. 1, De
cxcep. 44, 1 ; Poth. Ob. n. 729

;

Id. C.R. n. 155 ; 1 Dom. 1. 3, t. 6,

s. 1, n.4, 5j C. N. 1315. [I.

115.]

1204. The proof produced
must be the best of which the

case in its nature is susceptible.

—Secondary or inferior proof

cannot be received unless it \s

first shown that the best or

primary proof cannot bo pro-

duced. — Glf. Ev. n. 82, 84 k
c. 4, bk. 2. [I. 115.]

1205. Proof may be made
by writings, by testimony, by

presumptions, by the confes-

sion of the party or by his oath,

according to the rules declared

in this chapter and in tho man-

ner provided in the Code of

Civil Procedure.—C. N. 1316.

[I. 115.]

1206. The rules declared

in this chapter, unless express-

ly or by their nature limited,

apply in commercial as well as

in otl er matters.—When no

provision is found in this code

for the proof of facts concern-

ing commercial matters, re-

course must bo had to the rules

of evidence laid down by the

laws of England.—C. S. L. C.

c. 82, s. 17. [I. 115.]

SECTION II.

Of proof hy writings.

§ 1. 0/ authentic writingi.

1207. The following writ-

ings executed or attested with
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the requisite formalitios by a
public officer having authority

to cxcouto or attest the same
in the place where he acts, are

authentic and make proof of

their contents without any evi-

dence of the signature or seal

appended to them, or of the

olRcial character of such officer

being necessary, that is to

?ny :—Copies of the acts of the

imperial parliament and of the

parliament of this province,

and copies of the Edicts and
Ordinances, and of the ordi-

nances of the Province of Que-
bec, and of the statutes and
ordinances of the Province of
Lower Canada, and of the sta-

tutes of Upper Canada, printed
by the printer duly authorized
by Her Majesty the Queen, or
by any of her predecessors ;

—

C. S. C. c. 80 ; c. 5, s. 6, n. 27,

5.14, n. 1, 2. [1. 115.]—Letters-
patent, commissions, proclama-
tions and other instruments
issued by Her Majesty the
Queen, or by the executive
government of the province ;

—

Poth. Ob. 730, 731 ; Guy. Au-
thentique, n. 34-36; 8 Toul.
n. 34-0

; 1 Glf. Ev. n. 470,
479, 480 ; 1 Tay. Ev. § 1368.
[I. 115.]—Official announce-
ments in the Canada Gazette
published by authority ;—1 Glf.
Kv. n. 492. [I. 117.] — The
records, registers, journals and
public documents of the several
departments of the executive
government and of the parlia-
ment of this ;orovince ;—1 Glf.
Ev. 480-3; 22 V. c. 80, s. 5.

[I.
117.

J—The records and
registers of courts of justice
and of judicial proceedings in

Lower Canada J—C. S. Co. 80,

s. 6. [1. 117. J—All books and
registers of a public character

required by law to bo kept by
official persons in Lower Cana-
da ;—lb.—The books, registers,

by-laws, records and other

documents and papers of muni-
cipal corporations and of other

corporations of a public char-

acter in this province ;—C. S.

L. C. c. 24, s. 20, n. 3, 4; C. S.

C. c. 80, s. 5, 6; 1 Glf. Ev.
484. [I. 117.]—Official copies

and extracts of and from the

books and writings above men-
tioned, certiiicates, and all

other writings executed or at-

tested in Lower Canada, which
are included within the legal

intendment of this article al-

though not enumerated.—C. S.

C. c. 80, s. 5. [I. 117.]

1208. [A notarial instru-

ment received before one notary
is authentic if signed by all the

parties.—If the parties or any
of them bo unablo to sign, it is

necessary to the authenticity of

the instrument that it be re-

ceived by one notary, in the
actual presence of another sub-
scribing notary, or of a sub-
scribing witness. — The wit-

nesses must be males not less

than t venty-one years of age,

of sound mind, not related to

either of the parties within the

degree of cousin-german, with-

out interest in the instrument,

not civilly dead, and not deemed
infamous by law. Aliens may
act as such witnesses.]—This
article is subject to the pro-

visions contained in the next
following article, and to those

relating to wills. It does not

apply to the cases mentioned
in article 2380, where a notary
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alono is sufficient.—Poth. Ob.
V.32; 2 Jon, A. J. 385 -- ; 0.

1498,1507,1543; O.Bl.a.160;
Drion, c. 1, p. 48, c. 3, p. 75 —

;

[I. 117 ; III. 381.]

1209. Notifications, pro-
tests and services may be
made by one notary, at the
request of a party whether
such party has or has not ac-
companied him or signed the
net.—Such instruments are au-
thentic and malto proof of tlioir

contents until contradicted or
disavowed.—But nothing in-

serted in any such instrument
as the answer of the party
upon whom the same is served
is proof agpjnst him, unless it

is signed by such party.—C. S.

L. C. c. 73, s. 27. [I. 117.]

1210. An authentic writing
makes complete proof between
the parties to it and their heirs

and legal representatives

:

1. Of the obligation express-
ed in it

;

2. Of what is expressed in

it by way of recital, if the
recital have a direct referenco
to the obligation or to the object
of the parties in executing the
instrument. If the recital bo
foreign to such obligation and
to the object of the parties in

executing the instrument, it

can serve only as a commence-
ment of proof.—Poth. Ob. 735-

737 ; Dum. C. P. 558, § 8, gl.

1, n. 10 ; C. N. 1319, 1320. [I.

117.]

1211< An authentic writing
may bo contradicted and set

aside as false in whole or in

part, upon an improbation in

the manner provided in the
Code of Civil Procedure and in

no other manner.—fl. 119.]

1212. Counter-letters havo
eflfect between the parties to

them only; they do not mako
proof against third persons.—
flf. L. 27, § 5, De pac. ; Cod. L.

2, Plus val. q. ag. ; Dom. 1. 3,

t. 6, s. 2, n. 14, 15 ; 8 Toul.
182 --; 2 Char. Dol, n. 51; C.

N. 1321. [1. 119.]

1213. Acts of recognition

do not make proof of the pri-

mordial title, unless the sub-

stance of the latter is specially

set forth in the recognition.—
Whatever the recognition con-

tains over and above the pri-

mordial title, or different from

it, does not make proof against

it.—Nov. 119, c. 3; Poth. Ob.

777, 779 ; Id. Rente, 147-149,

153; C.N. 1337. [I. 119.]

1214k. The act of ratilica-

tion or confirmation of an obli-

gation which is voidable docs

not mako proof unless it

expresses the substance of the

obligation, the cause of its

being voidable and the inten-

tion to cover the nullity.—C. N.

1.338. [1.119.]

§ 2. Of copies of authentic

'.critings.

1215. Copies of notarial

instruments, certified to be true

copies of the original, by the

notary or other public oHiccr,

who has the legal custedy of

such original, are autlientii;

and make proof of what is con-

tained in the original.—Poth.

Ob. 755-; C. S. L. C. c. 73,s.

31, n. 8; C.N. 1334. [Lilt).]

1216. Extracts duly certi-

fied and delivered by nota-

ries or by the prothonotaries

of the Superior Court from the
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originals of authentic instru-

ments lawfully in their custody
are authentic and make proof

of their contents
;

provided
such extracts contain the date,

place of execution and nature

of the instrument, the names
and description of the parties

to it, the name of the notary
;

before whom it was received,
j

the clauses or parts of clauses

extracted at full length, and
that mention be made of the

day on which the extract is

delivered and be noted on the

originals.—C. S. L. C. c. 73, s.

28; C.N. 1336. [1.119.]
1217> When the original of

any notarial instrument has
been lost by unforeseen acci-

dent, a copy of an authentic
copy thereof makes proof of
the contents of the original,

provided that such copy be at-

tested by the notary or other
public officer with whom the
authentic copy has been depo-
sited by judicial authority for

the purpose of granting copies
thereof, as provided in the
Code of Civil Procedure.

—

Poth. Ob. 766-775 ; Imb. 1. 1,

c. 47, n. 4, p. 321 : C. N. 1335.
[1.119.]

1218. Copies of notarial in-
struments and of extracts
therefrom, of all authentic do-
cuments, whether judicial or
not, of papers of record, and of
all documents and instruments
in writing, even those under
private signature, or executed
before witnesses, lawfully re-
gistered at full length, when
such copies bear the certificate
of the registrar, are authentic
evidence of such documents, if
the originals have been de-

U

stroyed by fire or other acci-

dent, or otherwise lost—Poth.
Ob. 772-3; Boic. pt. 1, c. 11

j

C. N. 1336. [1. 121 J III. 381.]
1219i If in such cases the

original document be in the
possession of an adverse party,
or of a third party, without col-

lusion on the part of the per-
son who relics upon it, and it

cannot be produced, the copy
certified as in the preceding
article makes proof in like

manner.—C. S. L. C. c. 37, s.

20, p. 349; Poth. Ob. 772, 773.

[I. 121; III. 381.]

§ 3. Of certain writings exe-
cuted out of Lower Canada.

1220. The certificate of the
secretary of any foreign state
or of the executive government
thereof, and the original docu-
ments and copies of documents
hereinafter enumerated, exe-
cuted out of Lower Canada,
make primd facie proof of the
contents thereof without any
evidence being necessary of
the seal or signature affixed to

such original or copy, or of the
authority of the officer granting
the same, namely :—C. S. L. C.
c. 90, s. 4.

1. Exemplifications of any
judgment or other judicial
proceeding of any court out of

Lower Canada, under the seal
of such court, or under the
signature of the officer having
the legal custody of the record
of such judgment or other
judicial proceeding;—lb. s. 5.

[I. 121.]
2. Exemplifications of any

will executed out of Lower
Canada, under the seal of
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the court wherein the original

will is of record, or under
the signature of the judge or

other officer having the legal

custody of such will, and the
probate of such will under the
seal of the court ;—lb. s. 6.

3. Copies of the exempliflca-
tion of such will and of the

probate thereof oertiiied by
the prothonotary of any court
in Lower Canada, in whoso
office the exompliiication and
probate have boon recorded,

at the instance of an interested

f
tarty and by the order of a
udge of such court ; such
probate is also received as

proof of the death of the

testator ;—lb. s. 5.

4. Certificates of marriage,
baptism or birth, and burial of

persons out of Lower Canada,
under the hand of the clergy-

man or public olficer who offi-

ciated, and extracts from any
register of such marriage,
baptism or birth, and burial,

oertiiied by t'le clergyman or

public officer having the legal

custody thereof;—lb. s. 3.

5. Notarial copies of any
power of attorney executed
out of Lower Canada, in the

presence of one or more wit-

nesses and authenticated be-
fore the mayor of the place

or other public officer of the

country whore it bears date,

the original whereof is depo-
sited with the notary public
in Lower Canada granting the

copy ;—lb. s. 8.

6. The copy taken by a pro-

thonotary or a clerk of a circuit

court in Lower Canada of any
power of attorney executed
out of Lower Canada in the

presence of one or more wit<

nesses and authentioated be*

fore any mayor or other public
officer of the country whore it

bears date, such copy being
taken in a cause wherein tho

original is produced by a wit-

ness who refuses to part with

it, and being oertiiied and
deposited in the same cause;
—lb. 8. 11.—The original

powers of attorney mentioned
in tho preceding paragraphs
numbers five and six, are held

to be duly proved ; but tho

truth of the exemplifications,

probates, certificates or ox-

tracts, and the original powers

of attorney mentioned in this

article, may be denied and

proof thereof be required in

the manner provided in tho

Code of Civil Procedure.—lb.

s. 7, 9, 12. [1. 121 J III. 383.]

§ 4. 0/ private writtngg.

1221i A writing which is

not authentic by reason of any

defect of form, or of the incom-

petency of the officer, avails as

a private writing, if it have

been signed by all the parties;

saving the provisions contained

in article 896. [I. 123 ; III.

383.1

1222. Private writings ac-

knowledged by the party

against whom they are set up,

or legally held to be acknow-

ledged or proved, have tie

same eff^eot in making proof

between the parties thereto,

and between their heirs and

legal representatives, as au-

thentic writings.—Poth. Ob.

742,3; C. S. L. C. c. 83, § 2, s.

86 ; C. N. 1322. [I. 123.]

1223. If the party against
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whom a private writing is Ret

up do not formally deny hia

writing or signature in the
manner provided in the Code
of Civil Procedure, it is lield

to bo acknowledged. His heirs

or legal representatives are
only obliged to declare that
they do not know his writing or

signature.—C. S. L. C. c. 83, s.

86; C.N. 1324. [I. 123.]

1224. In the case of formal
(leiJal by a party of his writ-
ing or signature, or in tho case
of a declaration by his hoirs or
legal representatives that they
do not know it, proof must bo
made in the manner provided
in the Code of Civil Procedure.
-C. N. 1324. [I. 123.]

1225* Private writings have
no date against third persons
but from the time of their regis-

tration, or from the death of
one of the subscribing parties or
witnesses, or from the day that
the substance of the writing
has been set forth in an au-
thentic instrument.—The date
iiay nevertheless be establish-
ed against third persons by
egal proof.—Poth. Ob. 750

j

1 S. L. C. p. 349-50 ; 5 Marc.
56-58; 10 P. Fr. 345; C. N.
1328. [I. 123.]

1226. The rule declared in
:he last preceding article does
lot apply to writings of a com-
mercial nature. Such writings
iro presumed to have been
made on the day they bear
date, in the absence of proof to
the contrary.—1 Tay. 153, n.
137

; 3 L. C. R. Hays &
David; 1 Nou. 82. [I. 123;
III. 383.]

1227. Family registers and
papers do not make proof in

favor of him by whom they
are written. They are proof
against him

:

1. In all cases in which they
formally declare a payment re-

ceived
;

2. When they contain express
mention that a minute is made
to supply a defect of title to a
person in whoso favor an obli-

gation is declared to exist.

—

Cod. L. 7, De prob. ; Poth. Ob.
758, 759 ; Doic. pt. 2, c. 8, n.

14; C.N. 1331. [1.123.]

1228. What is written by
the creditor on the back or
upon any other part of the title

which has always remained in

his possession, though the
writing be neither signed nor
dated, is proof against him
when it tends to establish the
discharge of the debtor.—In
like manner what is written by
the creditor on tho hack or
upon any other part of the
duplicate of a title or of a re-

ceipt is proof, provided such
duplicate be in the hands of
the debtor.— Poth. Ob. 760,
761; C.N. 1332. [1.125.]

1229. No indorsement or
memorandum of any payment
upon a promissory note, bill of
exchange or other writing,
made by or on behalf of tho
party to whom such payment is

made, is received in proof of
such payment so as to take tho
debt out of tho operation of tho
law respecting the limitation of
actions.—C. S. C. c. 67, s. 4.

[I. 125.]

SECTION III.

Of testimony.

1230. The testimony ofone
witness is sufficient in all cases
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in which proof by testimony is

admitted.—G. S. L. C. o. 82, s.

16, p. 698. [1. 126.]

1231i All persons are legal-

ly competent to give testimony,
except

:

1. Persons deficient in under-
standing, whether from imma-
turity of age, insanity or other
cause

;

2. Those insensible to the
religious obligation of an oath

;

3. Those civilly dead
;

4. Those declared infamous
by law

;

5. Husband and wife, for or
against each other. — Poth.
823; C. S. L. C. lb. s. 14;
1 Glf. Ev. 365, 368, 672 ; Tay.
1091. [I. 125.]

1233 Testimony given by
a party in a suit cannot avail
in his favor.—A witness is not
rendered incompetent by reason
of relationship or of being in-

terested in the suit; but his

credibility may be affected

thereby.—Glf. Ev. n. 365 -,
c. 4, pt. 2, 0. 2, pt. 3 ; C. S. L.
C. lb. s. 14, 16. [I. 125.]

1233. Proof may be made
by testimony :

1. Of all facts concerning
commercial matters

;

2. In all matters in which
the principal sum of money or
value in question does not
exceed [fifty dollars;]

3. In cases in which> real

property is held by permission
of the proprietor without lease,

as provided in the title Of Lease
and Hire ;

4. In cases of necessary
deposits, or deposits made by
travellers in an inn, and in

other cases of a like nature

;

6. In cases of obligations

arising from quasi-contracts,
offences, and quasi-offences,

and all other cases in which
the party claiming could not

procure proof in writing;

6. In cases in which the

proof in writing has been loi-t

by unforeseen accident, or is ip

the possession of the adwrso
party or of a third person with-

out collusion of the party claim-

ing, and cannot bo produced

;

7. In cases in which there is

a commencement of proof in

writing.—In all other uiattors

proof must be made by writing

or by the oath of the adverse

party.—The whole, neverthe-

less, subject to the exceptions

and limitations specially de-

clared in this section, and to

the provisions contained in

article 1690.—C. S. L. C. 098,

699, 400 ; 0. Moul. a. 54 ; 0.

1667, t. 20, a. 2, 3, 4 ; 9 Toul.

n. 20, 26 ; 3 Zach. § 596, p. 517,

n. 1 ; Bor. n. 99 ; 6 Marc. 1341,

p. 100; Poth. Ob. 772, 801,

809-815 ; Merl. Preuve, s. 2, §

3, a. 1, n. 16; Serp. 0. 1667, p.

317, 318; Glf. Ev. s. 558, s.

84, n. 2; C. N. 1341. [I.

125; III. 383.]

1234. Testimony cannot in

any case, bo received to contra-

dict or vary the terms ofa valid

written instrument.—Cod. L. 1,

De test ; Dom. 1. 2, t. 6, s. 2, n.

7 ; Poth. Ob. 793 ; 0. 1007, t.

20, a. 2; 1 Glf. Ev. n. 275--;

C. N. 2341. [I. 127.]

1235. In commercial mut-

ters in which the sum of money
or value in question exceeds

[fifty dollars,] no action or ex-

ception can be maintained

against any party or his repre-

sentatives unless there is a
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vrriting signed by the former,

in tho following cases :

1. Upon any promise or ac-

knowledgment whereby a debt

is taken out of the operation of

tho law respecting tho limita-

tion of actions
;

2. Upon any promise or rati-

fication made by a person of tho

ago of majority, of any obliga-

tion contracted during his mi-
nority

;
I

3. Upon any representation,
j

or assurance in favor of a per-

son to enable him to obtain

credit, money or goods there-

upon
;

4. Upon any contract for the

sale of goods, unless the buyer
has accepted or received part

of tho goods or given some-
thing in earnest to bind tho

bargain;—Tho foregoing rule

applies although the goods be
intended to be delivered at

some future time or be not at

the time of the contract ready
for delivery.—C. S. L. C. c. 67,

8. 2, 6-8; I. S. 29 Car. II, c.

3,s. 17. [1.127.]
1236. In any action for

tho recovery of a sum which
docs not exceed [fifty dollars,]

proof by testimony cannot be
received if such sum be a
balance or make part of a debt
under a contract which cannot
bo proved by testimony.—The
creditor may, nevcvthcU'SS,

proYo by testimony a promise
made by the debtor to pay
such balance, when it does not
exceed [Ifty dollars.]—C. N.
1344. [I. 129.]

1237i [If in tho same ac-
tion several sums be demanded
which united form a sum
exceeding liity dollars, proof

14*

by testimony may be received
if tho debts have arisen from
different causes or have been
contracted at different times,
and each were originally for a
sum less than fifty dollars.]

—0. 1067, 1. 17, a. 4 ; P. V. C.

217 J C.N. 1345. [1.120.]

SECTION IV.

Ofpresumptions.
1238. Presumptions aro

either established by law or
arise from facts which are left

to the discretion of tho courts.
—1 Cuj. in parat., ad t. 3, ff. L.
22, p. 678

J Poth. Ob. 840 ; C.
N.1349. [1.129.]
1239« Legal presumptions

aro those which are specially
attached by law to certain

facts. They exempt from -mak-
ing other proof those in whose
favor they exist; certain of
them may be contradicted by
other proof ; others are pre-
sumptions juria et de jure and
cannot bo conti'adicted.—Cuj.
1. c, 6 Cuj. ad. t. 23, De prnc-

sumpt. 869 ; Men. 1. 1, q. 3, 1

;

Poth. Ob. 481-3; C. N. 1352.

[1. 129.]

124:0« No proof is admitted
to contradict a legal presump-
tion, when, on the ground of
such presumptlrTi, the law an-
nuls certain instruments or
disallows a suit, unless the law
has reserved the right of mak-
ing proof to the contrary, and
saving what is provided with
respect to the oaths or judicial

admissions of a party.—Men.
1. 1, q. 3, 18; Poth, Ob. 841-3,

880,8 ; 10 Toul. 50 ; C. N.
1352. [I. 131.]

1241. Tho authority of a
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final Judgment {retJudicata) ia

a presumption J ttrt« ee dejure ;
it applies only to that which
has been the object of the
Judgment, and when the de-
mand is founded on the same
cau8e, is between the same
parties acting in the same
qualities, and is for the samo
thing as in the action adjudged
upon.—fF. De excop. rei jud.

;

Poth. Ob. 61, 888, 897 ; 10
Toul. 88; C.N. 1351. [1.131.]
1242. Presumptions not es-

tablished by law are left to the
discretion and Judgment of the
court.—Men. 1. 1, q. 44 j Poth.
Ob. 849 ; 10 Toul. 29 ; C. N.
1353. [I. 131.]

SECTION V.

Of admissiotis.

1243. Admissions are extra-
judicial orJudicial. They can-
not be divided against the party
making them.—9 Cuj. C. 1013,
D ; 10 Toul. 383 ; C. N. 1354.
[I. 131.1

1244. An extra-judicial
admission must be proved by
writing or the oath ofthe party
against whom it is set up, ex-
cept in the cases in which, ac-
cording to the rules declared in
this chapter, proofby testimony
is admissible.—Poth. Ob. 834;
9 Toul. 396 ; 10 Id. 406 ; C. N.
1355. [1. 131.]

1245. A J udicial admission
is complete proof against the
party making it.—It cannot be
revoked unless it is proved to

have been made through an
error of fact.—flf. L. 1, 2, 4, De
conf., L. 25, De prob. ; Men.
praes. 51, 1. 2, q. 39 ; Poth. Ob.
833; 10 Toul. 383, 11 Id. 79;
C.N. 1356. [1.131.]

SECTION Vt.

Of the oaths of parties.

1246. A party may be cx<
amined under oath in like man-
ner as a witness, or upon inter-

rogatories on articulated fucts

or by decisory oath. And the

court may, in its discretion,

examine the parties or either

of them in order to complete
imperfect proof—C. S. L. C. c.

32, 8. 15, 19, 20
J

ff. Dejurej.;
Cod. De reb. cred. ; Poth. Ob.

911,912; 10 Toul. 474; C. N.

1367. [I. 131.]

5 1. Of the deciaory oath.

1247. The decisory oath

may be offered by either of the

parties to the other, in any
action in which the parties may
legally bind themselves by ad-

mission or compromise, and

without any commencement uf

proof.—ff. L. 34, § 6, De jurej.

;

Cod. L. 12, De reb. cred. ; Cuj.

obs. 22, n. 28, col. 607 ; €. N.

1358, 1360. [I. 133.]

1248. It can only be offered

upon a fact which is personal

to the party to whom it is of-

fered, or of which he has a per-

sonal knowledge.—ff. L. 34, §

3, De Jurej. ; Poth. Ob. 912,

914; C. N. 1359. [I. 133.]

1249. He to whom the

decisory oath is offered and

who refuses to take it, and

does not refer it to his adver-

sary, or the adversary who

refuses to take it, when it ij*

referred to him, fails in his

demand or exception.—ff. L.

34, § 6, 7, L. 38, Do jiuoj.;

Poth. Ob. 916; C. N. 1301.

[1. 133.]
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1250* The oath cannot be
referred when the fact which
is the object of it is not personal

or personally known to both

the parties, but to him alone

to whom it has been offered.

—

ff. L. 34, § 1 & 3, De jurejur.

;

Poth. 916; C. N. 1362. [I.

133.]

1251* When a party to

whom the decisory oath has
been offered or referred has
made his declaration under it,

tho adverse party ia not ad-
mitted to prove its falsity.—ff.

L. 5, § 2, L. 9, § 1, De juroj.; ff.

L. 15, Do except. ; Poth. Ob.
»15j C.N. 1363. LI- 133.]

1252. A party who has
offered or referred tho docisory
oath cannot retract after a
declaration by tho adverse
party that ho is ready to take
the oath.—Cod., Do rob. crod.,

L. U; Poth. Ob. 915; C. N.
1364. [I. 133.]

1253> The decisory oath
cannot affect the rights of third

persons, and it extends only
to the things with respect to

which it has boon offered or

referred.—[If offered by one of
joint and several creditors to

tho debtor, it avails tho latter

for tho part only of such cre-

ditor, subject, nevertheless, to

tho special rules applicable to

commercial partnerships.]—If
offered to tho principal debtor
it avails his sureties.—If offer-

ed to ono of joint and several
debtors, it avails his codebtors.
—If offered to a surety it

avails tho principal debtor.

—

In tho last two cases tho oath
of the oodebtor or of tho surety
avails tho other codebtors or

the principal debtor only when
it has been offered upon tho
fact of tho debt and not solely

upon the fact of the joint and
several liability or of tho sure-
tyship.—ff. L. 10, De jurej., ff.

L. 27, L. 28, De juroj. ; Poth.

Ob. 917,918; 10 Toul. 604, 5;
C. N. 13.3, 1198, l.'}65. [I.

133.]

§ 2. Of the oath put officially^

1254;t The court may, in

its discretion, examine either

of the parties on oath, in order
to complete the proof necessary
for tho decision of the cause,

or for determining the amount
for which judgment ought to

be given ; but only in cases

where some proof has been
made of the demand or ex-

ception.—ff. L. 1, Do juroj.
J

Cod. L. 3, Do rob. crod. ; Vin.

Q. S. 1. 1, c. 44; Poth. Ob. 922;
C. N. 1367. [I. 135.]

1255< The oath put by tho

court officially to ono of tho

parties cannot bo referred by
him to the other party.—Vin.

1. 1, c. 43 ; Poth. Ob. 929 ; C.

N. 1368. [I. 135.]

1256. The oath, upon tho

value of the thing demanded
can only be put by tho court

oflacially to the party claiming
when it is impossible to estab-

lish such value otherwise.—
C. N. 1369. [I. 135.]
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TITLE FOURTH.
OF MARRIAGE COVENANTS AND OF THE EFFECT OP

MARRIAGE UPON TllP^ PROPERTY OF THE
CONSORTS.

CHAPTER FIRST.

UGNEKAL PROVISION a.

1257. AH kinds of agroe-
monts, may be lawfully mado
in contracts of marriage, oven
those which, in any other act
inter vivos, would be void;
such as the renunciation of

successions which have not yet
devolved, the gift of future

property, the conventional ap-
pointment of an heir, and other
dispositions in contemplation
of death.—Leb. Com. 1. 1, e. 3,

n. 4; Ren. Com. pt. 1, e. 4, n.

1 ; Poth. Com. intr. n. 1, 4, 6,

C. 0. t. 10, n. 34; 11 P. Fr.

222 --
; C. N. 1387. [II. 399.]

1258. All covenants con-
trary to public order or to good
morals, or forbidden by any
prohibitory law, are, however,
excepted from the above rule.

—Author, under a. 1257 ^ 11

P. Fr. 224-; C. N. 1387. [II.

399.]

1259. Thus the consorts

cannot derogate from the rights

incident to the authority of the
husband over the persons of

the wife and the children, or

belonging to the husband as

the head of the conjugal asso-

ciation, nor from the rights

conferred upon the consorts by
the title 0/ Paternal Authority

and the title Of Minority, Tu-
torship and Emancipation in

the present code.—ff. L. 28, L,

38, I)e pact., L. 6, § 7, Do

admin, et peric. tut., L. 5, L.

0, De pact. dot. ; Poth. Com. n.

4-7, C. 0. t. 10, n. 34; Merl.

Renonciation, 8 1, n. 3, S^fpara-

tion de biens, s. 2, § 5, n. 8 ; 11 P.

Fr. 225-; C N. 1388. [II. 399.]

1260. If no covenantH havo

been made, or if the contrary

have not been stipulated, tho

consorts are presumed to have

intended to subject themsolros

to the general laws and eug-

toms of the country, and parti-

cularly to the legal community
of property, and to tho custom-

ary or legaldower infavorof tlie

wife and of the children to bo

born of their marriage.—From

the moment of the celebration

of marriage, these presumed

agreements become irrevocably

the law between the parties,

and can no longer be revolted

or altered.—Poth. Com. intr.

n. 18, al. 2, Com. n. 4, 6, 7,

10, 21, Ob. n. 844, Mar. n. 47,

393, CO. t. 10, n. 32; C, N.

1393. hi. 401.]

1261. In the case of tho

preceding article, the commu-
nity is established and govern-

ed in accordance with tho rules

set forth in the second chapter,

and those relating to dower

are laid down in the third

chapter in the present title.

[II. 401.]
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1262t Community of pro-
p«rty, which the coniorta are

free to exclude by stipulation,

may be altered or modified at

ploaHure, by their contract of
marriage, and is called, in such
caFe, conventional community,
the principal rules concerning
which are contained in the
second section of the second
chapter of this title. [II. 401.]

1263* Legal or customary
(luwor, which the parties are
liicowise at liberty to exclude,
may also be altered or modified
at pleasure, by the contract of
marriage, and is called in such
case, preflxed or conventional
(lower, the most ordinary rules

concerning which are contain-
ed in the first section of the
third chapter of this title. [II.

401.]

I264u All marriage cove-
nants must be made in notarial
form, and before the solemniz-
ing of marriage, upon which
they are conditional.— Con-
tracts of marriage made in

certain localities, for which an
exception has been created by
special laws, are exempted
from the necessity of being in
notarial form.— C. 0. 202

j

Poth. Mar. n. 48, 396, Cora.
intr. n. 11, 12, C. 0. t. 10, n.

32, 33
J
Mori. Don. s. 2, § 8,

Test. 8. 2, § 1, a. 4; C. N.
1394; C.S. L. Co. 38,8. 13.
[II. 401.]

1265. After marriage, the
marriage covenants contained
in the contract cannot be alter-
ed [even by the mutual dona-
tion of usufruct, which is

abolished j] nor can the con-
sorts in any other manner
confer benefits inter vivoa iipou

each other, except in con-
formity with the provisions of
the act 20th Vict., ch. 17, under
which a husband may, subject
to the restrictions and condi-
tions therein mentioned, insure
his life for the benefit of his

wife and children.—Lepr. cent.

1, 0. 08 ; h. & B. let. M. c. 4

;

4 J. A. 1. 8, c. 30 ; Lara. Arr.
t. 32, a. 5; Poth. Mar. n. 48,

Com. intr. n. 18, 10 j C. N. 1305.

[11.401; in. 383.]

1266* Alterations made in

marriage-covenants, before the
celebration of the marriage,
must, on pain of nullity, be
established by act in notarial
form, in the presence, and with
the consent, of all such parties
to the first contract as are in-

terested in such alterations.

—

C. P. 238; CO. 223; L. & B.
let. C. c. 28 ; Poth. Com. intr. n.

13, 14, 16, Lam. arr. t. 32, a. 5,

C ; C. N. 1306, 1307. [IL401.]
1267> [Minors capable of

contracting marriage, may
validly make, in favor of
their future consorts or child-
ren, all such agreements or
gifts as the contract admits of,

provided they are assisted by
their tutors, if they have any,
and by the other persons whose
consent is necessary to the
validity of the marriage ; the
benefits which they confer in

such contracts upon third
parties are subject to the
rules which apply to minors
in general.]—ff. L. 8, de pac.
dot. ; L. 61, L. 73, de ju« dot.

L. & B. let. M, e. ; Bac. D.
J. c. 21, n. 300 ; Poth. Com. n.

103, 306, C. 0. 10, n. 61 ; C. N.
1398. [II. 403.]
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OIIAPTEU SECOND.

or OOMMUNITY OP I'RUPKKTY.

1268. Thure aro twu kinda
of ooininunity ut' i)ruporty

:

lo)iul uuiumunity, tho rulus

govoruiii){ \y\\\ah iiro contain-
ud in tliu ili'Mt Huoliun of thia

ohivptor, and oonvuntional com>
innn\ty, tho |)i'inoi))al and nioHt

uaual oonditionrt of whioli aru
doularod in tho second nootion
t>l' (ho nan»o ohai>t(M'.— I'oth.

Com. 4,0, 10". III. 40;i.|

1269« [Oonunnnity. whothur
legal or oonrontional, ooni-

nionaos from tlio day tho mar-
riago 18 solomnizod ; tho partioH

cannot ^tipulato that it nhall

oonunonco at any other period.]
—0. 1». 220 ; Dam. M. on 608

;

Toth. Ooni. 4. 22, 2.'{, 275, 1. 10,

n. ^t2 ; Mori. Oont. § 4, n. I ; C.

N. 1301). III. 40;i.]

SKOTION I.

Of hujal eonnnnnitif.

1270* Logal oommnnity is

that which tho law, in tho

absonco of stipulation to tho

contrary, ostablishoa betwoon
consorts, by tho mere fact

of thoir marrinj^o, in rospeot

of certain descriptions of pro-
perty, which they are pre-
sumed to have intended to sub-
ject to it,—I'oth. Com. 10. [II.

40a.]

1271< Legal community may
bo established by the simple
declaration which tho parties

make in tho contract of their

intention that it shall exist.

It also takes place when no
mention is madi of it, when it

is not expressly nor impliedly
excluded, and also when there

is no niarriago contract. In
all caHos it \n governed by tho

rules 8ot forth in tho followinj;

artltdos.— I'oth. 279 j 3 Dolv.

U; C. N. 1400. [II. 40:t.J

5 1. Whtit thiiK/H rampme the

aiiHt'tH and littbilitU'ii <ij'lhe

communiti/.

1272. Tho asset of the

community consist:

1. Of all tho moveable pro-

perty which tl>e consorts possess

on tho day when tho marriu;;o

is solemnixcd, and also of all

tho moveable property which

tiu)y acquire during marriage,

or which falls to them, during

tljat period, by succession or by

gift, if the donor or testator

have not otherwise provided;

2. Of all the fruits, revenues,

Interests, and arrears, of what-

soever nature they may bo,

which fall due or aro recoivud

during tho marriage, and nriso

from property which bcltmgod

to tho consorts at tho tiino of

their marriage, or from i)ro-

perty which has accrued to

them during marriage, by any

title whatever;
S. Of all tho Immovoiiblcs

they acijuire during th«> marri-

age.—C. P. 220 ; Lob. Coin. 1.

I, L\ 5,'dist. 1, n. 1,2, .?; I'otli.

Com. 2.'), 20, 100, 102. 1S:», 182.

204, 20(V 208, 2.12, 204, 2)')a,

208, C. 0. t. 10. n. C - 8, 2;?, P.

mar. 00; Mori. Com. § 1, n. 4,

§ 4, n. 2; 11 P. Fr. -MKl--;

Fen. Poth. 227-8 ; Tr. Mar. n.

605; C. N. 1401. [II. 40;?.]

1273. All immoveables aro

deemed to bo joint acquests of

the community, if they bo not

proved to have belonged to ono
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ruod to

by any

marn-
Coni. 1.

; IV.th.

S.'), 182.

4, 2t'.o,

8. 2:5, P.

I, n. 4,

2(Vi - i

M:xr. n.

.40;?.]

ibles arc

[JUCStS oi

y bo not

d to ono

of tho coniiortt*, urto havo boon
ill hlii lo}{ul |iui)MciiHi(in, pro-
viourily to tlio iiiarringu, ur to

liirvo fiillcn to him Hiibnoquontly

by utioociJejiou ur utiior o([uiva-

lunt titlu.— IT. L. 51, Do dun.
int. V. ut ux; C. P. 278; Lob.
(!oiii. 1. 1, 0. 5, (list. 3, n. 2

;

Dour. 1. :i, t. VD, {tt. 2, 0. lU

;

iNitlt. Com. 106, 107, 113, 121,

122, l'2;i, 130, 203; 11 P. Fr.

281); C. N. 1102. 111.405.]
1274> Mines and quarrios

arc Hubjoot uh rogarUs com-
munity, to tho ruloH laid down

ii.'( Ml ij^ thotn, ill tli't titio

({/' U'^v/nitt, Una ond Jfahitw
tion.—Tho product of such
ininoa and quarrios as aro open-
ed during tho marriage, upon
tho priratu property of ono of
tliu consorts, does not f.ill into

tho community ; but such as
wore opened and worked pro-
viously to the marriage, may
continue to bo worked for the
bonolit of tho community.—ff.

L. '.), Do u. et quom.; L. 7 do sol.

matr. ; L. 18, Do f. dot. ; Lob.
Com. 1. 1, c. 5, 8. 2, dist. 2;
Potb. Com. «7, US, 204, 207,

210,040, C. 0. 100, 123; 11 P.
Fr. 2'JO -- ; C. 460 ; C. N. 1403.

[IL406.]

1275. Thv) immovoablos
whicli tho consorts possess on
tho day when tho marriage is

fluloinnizod, or which fall to

them during its continuance,
by eacRossion or on equivalent
title, do not enter into tho com-
munity.—Nevortholosa, if, after
t!)o contract of marriage in

which community is stipulated,
and before tho marriage is

solemnized, one of tho consorts
purchase an immoveable, tho
immovenblfl purchased in such

interval, falls into tho oummu-
nity ; unless tho purohaso has
bucii mr.do in oxeoution of somo
claiiMo ut' t!io contract, in which
ca^o it is regulated according
to tho ugroeuiont.— tf. L. 9, L.

73, pro soo. ; L. 43, do adq. vol

om. her; C. P. 240 ; Lob. 1. 1,

0. 4, n. U ; 2 Lau. C. P. 247 -
;

Poth. Com. 140, 141, 167, 186,

197, 281, 003, 004, C. O. t. 10,

n. 9, 112; Ken. c. 3, n. 2; 3

Mai. 191; 11 P. Fr. 240--; C.

N. 1404. [II. 406.]

1276. (iii'ts by contract of

marriage, tlioso which are in

oontemplation of death includ-

od» gifts during marriage, and
logivcios, made by ascendants
of ono of tho consorts, either to

tho consort entitled to inherit

from thorn or to tho other, aro

doomed, as regards immovo-
ablos, unless there is an oz-
pross doclaration to tho con-

trary, to bo made to tho consort

entitled to inherit, and aro his

private property, as boing ac-

quired under a title equivalent
to succession.—The samo rule

applies oven when the gift or

tho legacy, in its terms, is

made to both consorts jointly.

—All gifts and legacies thus

made to tho consorts Jointly, or

to one of them, by others than
ascendants, oomo undor tho
contrary rule, and fall into tho
community, unless they havo
boon expressly excluded.—C.

P. 210; C. 0. 211 ; Poth. Com.
137, 149, 158, 168, 169, 170; 3

Mai. 192; 11 P. Fr. 314-;
Tr. Mar. 002-3; C. N. 1406.

[II. 405.]

1277. Immoveables abair-
doned or ceded to one of tho
oonsot'ta, by his father ot
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mother, or any other ascendant,

either in satisfaction of debts

due him by the latter, or

subject to the payment of the

debts due by the donor to

strangers, do not fall into the

community ; saving compensa-
tion or indemnity.—Poth. Com.
130-132, 134, 130, 139, 168, 171,

172,627; 11 P. Fr. 324; C.N.
1400. [II. 407.]

1278< Immoveables ac-

quired during marriage, in

exchange for others which
belong to one of the consorts,

do not enter into the commu-
nity, and are substituted in

the place and stead of the

immoveables thus alienated

;

saving compensation if a dif-

ference have been paid.—ff. L.

26, L. 27, De ju. dot.; Leb.
Com. 1. 2, c. 5, dist. 2, n. 12

;

Poth. Com. 197 ; Darg. C. Br.

418 ; 2 Mai. 193 ; 11 P. Fr.

326 ; C. N. 1407. [II. 407.]

1279. A purchase made
during marriage, under title of

licitation, or otherwise, of a
portion of an immoveable, in

which one of the consorts

owned an undivided share,

does not constitute a joint

acquest ; saving the right of

the community to bo indemni-
fied for the amount withdrawn
from it, to make such purchase.

—Where the husband, alone

and in his own individual

name, acquires by purchase or

by adjudication, part or the

whole of an iiamoveable, in

which the wife owned an undi-
vided share, she has the option,

at the dissolution of the com-
munity, either of abandon^ r

the immoveable to the commu-
nity, which then becomes her

debtor for her share in the
price, or of taking back the
immoveable and refunding to

the community the price of
the purchase.—flF. de ju. dot,;

Poth. Com. 140, 145, 146, 150,

151-153, 156, 629; 2 Mai. 194;
11 P. Fr. 327 " ; C. N. 1408.

[II. 407.]

1280. The liabilities of the
community consist

:

1. Of all the moveable debts

due by the consorts on the

day when the marriage was
solemnized, or by the succes-

sions which fall to them during
its continuance ; saving com-
pensation for such as are

connected with immoveables
which are the private property
of one or other of the consorts

;

2. Of the debts, whether of

capital sums, arrears, or inter-

est, contracted by the husband
during the community, or by
the wife, with the consent of

the husband; saving compen-
sation in cases where it is duo

;

3. Of the arrears and interest

only of such rents and debts as

are personal to either of the

two consorts

;

4. Of the repairs which at-

tach to the usufruct of such

immoveables as do not f&ll

into the community

;

6. Of tbti maintenance o ' the

const rts, of the education /^nd

support of the children, ana
of all the other charges of

marriage.—C. P. 221 ; C. 0.

187; Leb. 1. 2, c. 3; 2L'u. C.

P. a. 221, p. 189 ; Poth. Com.

233, 237, 239, 241, 243, 247,248,

254,270,271, C. 0. t. 10, n. 24,

25, 27, 28, 113 j 3 Mai. 105 ;
12

Toul. 329-348, 354-365; 11 P.Fr.

331 -; C. N. 1409. [11.407.]
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1281i Tho coniinunity is

llablo for tho moveable debts
contracted by the wife before

marriage, only in so far as

they arc established by an
authentic act anterior to the

marriage, or by an act which
beforo that event had acquired
accrtain date, either by means
of registration or of the death
of one or more of its signers,

or other sufficient proof, except
incoramercial mattors, in which
proof may be made according
to the provisions of articles

1233, 1234 and 1235.—Credi-
tors of tho wife, who claim
under acts the date of which
has not been established as

above stated, cannot sue her
for their payment, beforo the

dissolutijn of tho community.
—Tho husband who claims to

have paid a debt of this nature,

for his wife, cannot demand
repayment of it cither from
her or from her heirs.—C- P.

222; Poth. Com. 242,259; N.
D. Communautd ; 3 Mai. 190

;

UP. Fr. 340--; 12Toul, 332;
3Delv. 14; Tr. Mar. 772-3;
C. 1225; C. N. 1410. [II.

407.]

1282. Debts due by a suc-

cession composed of moveable
property only, which has fallen

to the consorts during mar-
riage, are entirely chargeable
to the community.—C. P. 221

;

C. 0. 187; Poth. Com. 201-3,

Sue. c. 5, a. 2, § 2, al. 6, 7, C.

0. t. 17, n. 112; 3 Mai. 190;
11 P.Fr. 345; 12 Toul. 409;
C.N. 1411. [11.409.]
1283. Debts due by a suc-

w?sion composed of imuiovc-
:iUcs only, which falls to one
of the consorts during mar-

is

riage, are not chargeable to tho
community; saving tho right
of the creditors to bo paid out
of tho immoveables of the suc-
cession.—Nevertheless, if such
succession have fallen to tho
husband, tho creditors have a
right to be paid cither out of
his private property or even
out of that of tho community

;

saving, in the second case, tho
compensation duo to tho wife
or her heirs.—Ron. Com. pt. 1,

c. 12, n. 29 ; Lam. Arr. t. 32,

a. 22; Poth. Com. 200, 201,

263, C. 0. t. 10, n. 29; 11 P.
Fr. 345; 3 Delv. 15; 12 Toul.

411; C. N. 1412. [11.409.]
1284* If a succession com-

posed of immoveables only
have fallen to the wife, and
sho have accepted it with tho
consent of her husband, the
creditors have a right to bo
paid out of all the property
which belongs to her ; but if

she have accepted it only un-
der judicial authorization, upon
the refusal of the husband, the
creditors, in case tho property
of the succession proves insuf-

ficient, have no recourse upon
her other property until the
dissolution of tho community.
—Leb. Com. 1. 2, c. 3, s. 2,

dist. 3, n. 7, 15, 18 ;Chop. C.P.
1. 2, t. 1, n. 15 ; lien. Com. ]it.

I, e. 12, n. 20, 24, 25 ; Poth. C.

0. t. 10, n. 29 ; 3 Mai. 197
;

11 P. Fr. 347; 12 Toul. 412

;

C. N. 1413. [II. 409.]

1285. When ii succession
which has fallen to one of tho
consorts consists partly of

moveablo projjerty and partly

of inimovcaljlc-', the debt.^ due
by such succession are charge-
able to tho community to the
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extent only of the portion of

the debts to tho piiyinont of

which the inovoablo property is

liable to oontributo, regard
being had to tho value of such
property as compared with that

of the imniovoablos. — Such
contributory portion \& dotor-

ininod according to tho inven-
tory which tho husband is

bound to make, either in his

own right, if the succession
ooncorn hiin personally, or as
directing and authorizing the

actions of his wife, if the suc-
cession be one that has fallen

to her.—Leb. Com. 1. 2, c. 3, s.

2f dist. 3, n. 4, 6, 7, 11 ; Dup.
G. P. Com. 1. 1, c. 5, 8. 3 ; Ron.
Com. pt. 1, c. 12, n. 11 ; Poth.
Sue. e. 5, a. 2, § 2, al. 8, Com.
•J64 - 267, C. 0. t. 10, n. 29 &
264; 3 Mai. 198-9 j 11 P. Fr.

349--; C.N. 1414. [11.409.]
1286* In the absence of an

inventory, and in all cases
where the omission to make one
is prejudicial to the wife, she
or her heirs may, at the disso-

lution of the community, sue
for lawful compensation, and
oven make proof, either by
deeds and private writings, or

by witnesses, and, ifnecessary,

by general rumor, of the des-
cription and value of the move-
able property not inventoried.

—C. Bl. 183 ; C. Br. 584 ; Cat. 1.

8, c. 3 ; Lap. Inventaire, 186
;

3 Mai. 190 - ; 11 P. Fr. 361

;

3 Delv. 16 ; 12 Toul. 425 ; C
Jf. 1415. [II. 409.]

1287. The provisions of ar-

ticle 1285 do not deprive the
creditors of a succession com-
posed partly of moveable pro-
perty, and partly of immove-
ables of their right to bo paid

out of tho |>rop6rty of tlio com-
munity, Vrhotlicr tlio Bucccssion

has accrued to tho hiiHband.or

has fallen to tho wife and has
boon aoooptod by hnv with tho

consent of her huHband ; thr

whole, subject to tho respective!

componsatlonH. — Tho hiiniio

rule applies if the succession

have been accepted by tho wilo

under judicial autliori/.ation

only, and the moveable proper-

ty belonging to it have ncvor-

tholess, been mixed up with

those of the community with-

out a previous inventory.—
Lam. Arr. t. 32, a. 22, 23 ; Ucn.

Com. pt. 1, c. 12, n. 20, 24,25;
Poth. Sue. c. 6, a. 2, § 2, al, C

;

3 Mai. 200; 11 P. Fr. 354-;
12 Toul. 426 ; 3 Delv. 16 ; C.

N. 1416. [II. 411.]

1288> If tho succession havo

been accepted by the wife un-

der judicial auth rizationonly,

upon the refusal of tho hus-

band, an.' an inventory havo

been nmut^., the creditors can

sue for t!ie*r payment, only

out of the property, whether

moveable or immoveable, of

such succession, and, if it

should prove insufficient, they

must for the remainder await

the dissolution of tho commu-
nity.—Ren. Com. pt. 1, c. 12,

n. 20, 24,25; C. 0. 201 ; Poth.

Com. 261, 2, Sue. c. 5, a. 2, §

2,.al. 6, C. 0. t. 10. n. 10, t.

17, n. 112 ; Lam. t. 32, a. 24;

11 P. Fr. 354; 3 Delv. i:, 17;

12 Toul. 427-431 ; C. 1281 ; C
N. 1417. [II. 411.]

1289. The rules established

by article 1282 and tho articles

which follow it, govern tho

debts attached to a gift, as

well as those which attach to
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a fliiccossion.—11 P. Fr. ;{55

;

3Dclv. 17; 12 Toul. 4:51 ; C.

N.1418. [11.411.]
1290* Tho nreditoi-H havo a

right to bo paid tho debts con-
tructod by tho wif(5, with tho

consent of tho husband, oithor

out of tho property of tho ooin-

miinity, or out of that of tho

husband or of tho wife j savinjjf

tho coniponaation duo to tlio

community, or tho indemnity
duo to tho husband,—C. O. t.

10, a. 180; Poth. C. 0. t. 10, n.

27, 28 ; Com. 248, 254 ;
.'{ Mai.

201; 11 P. Vr.li55', .'JDolv. 14,

10,22, 23; 12 Toul. 367, 387,

415-421; C.N. 1411), 1420. [II.

411.1

1291. All debts which tho
wil'o contracts only in virtue of

a general or opocial power of

attorney from her husband,
are chargeable to tho commu-
nity ; and tho creditors cannot
prosecuto their payment cither

against the wife or against
her personal property.—ft". Arg.
ex L. 20, Mandati ; Dupl. C.

P. Com. 1. 1, c. 5, s. ! ; 3 Mai.
202; 11 P. Fr. 356, V; 3 Delv.

22; 12 Toul. 432; C. N. 1420.

[11.411.]

§. 2. Of the administration of
the community and of the

effect of the acts of either

consort, in relation to the

conjugal association.

1292. The husband alone
administers tho property of the
community. He may sell,

alienate, or hypothocato it

without tho concurrence of his
wife.—He may even alone dis-
pose of it, either by gifts or
otherwise inter vivos, provided

it is in favor of persons who
are legally oa])ablo, and with-
out fraud.—C. P. 225, 233; C.

0. 123 ; Poth. Com. n. 3, p. 467,

468, 471, P. Mar. 82, C. 0. t.

10, n. 58; 3 Mai. 202; Lam.
t. 32, a. 05; 11 P. Fr. 355-

358; Mori. Com. § 5, n. 5; C.

N. 1421, 1422. [11.411.]
1293. Ono consort cannot,

to tho projudieo of tho other,

bequeath more than his share
in tho community.—Tho bo-
quest of an object belonging
to tho community is siibject to

tho rules which apply to tho

bequest of a thing ot which tho

testator is only part owner.

—

If tho thing havo fallen into

tho aharo of tho testator and
bo found in his succession the

legatee has a right to tho wholo
of it.—C. P. 296 ; Poth. Com.
276, 475, 470, C. 0. t. 10, n.

158; 3 Mai. 203; 11 P. Fr.

305; C. S, L. 0. c. 34, s. 2, §2;
C.882; C.N. 1523. [11.411.]

1294. Pecuniary condem-
nations;, incurred by tho hus-
band for criminal offences or

misdemeanors, may bo rocover-

od out of tho property of tho

community. Those incurred

by tho wife can bo recovered
only out of her property, and
after tho dissolution of the

community.—L. & B. let. C. c.

35, 52; 1 J. A. I. 1, c. 28;
Lopr. cent. 2, c. 98 ; Lob. Com.
I. 2, c. 2, s. 3 ; lien. Com. i)t.

1, c. 6, n. 40, 51 ; Poth. Com.
248, 249, 257, P. mar. 56, 66,

C. O. 200; 3 Mai. 202-3-4; 12

Toul. n. 22L 2; 11 P. Fr. 365
;

Tr. Mar. 915; C. N. 1424.

[II. 413.]

1295. The criminal con-

demnation of one of tho con-
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sorts yrhich causes civil death,

afTocts only his share in the

community and his private

property.—Pap. 1. 5, t. 10, n. 7

;

L. & B. lot. C, c. 35, 52 ; Poth.

Com. 249, 474 ; 11 P. Fr. 368

;

12 Toul. 250 --, 223 -- ; C. N.
1425. [II. 413.]

1296. Acts done by the wife

withont the consent of her hus-
han !, even when she isjudicial-

ly authorized, do not affect the

ji.operty of the community be-
yond the amount of the benefit

i^ derives from them, unless

t;; J contracts as a public trader,

ruul for the purposes of her
.-.I'lc—C. P. 234, 236 ; Poth.

C ^m. 255-7, 500, P. Mar. 13,

0. 0. t. 10, n. 201 ; C. N. 1426.

[II. tlS.]

1297. [A wife cannot, with-
out judicial authorization, obli-

gate herself nor bind the pro-

perty of tbo community, even
for the purpose of releasing her
husband from prison, or of es-

tablishing their common child-

ren, in the case of his absence.]

—Poth. P. mar. n. 35-41; C.

N. 1427. [II, 413.]

1298. The husband has the

administrfition of all the private

property of his wife.—Ho may
exercir/d, alone, all the move-
able and possessory iu.tiona

which belong to his wife,—He
caniiot, without her consent,

dispose of the immoveables
which belong to her.—He is

responsible for all deteriora-

tions which his wife's private

property may suffer for want
of conservatory acts.—C. P.

226, 228, 233
J
C. 0. 195 ; Coq.

q. 107; Lam. t. 32, a. 67, 68;
Poth. P. mar. 84, 91, 96, Com.
253, 473, C. 0. t. 10, n. 114, 153.

157; 11 P. Fr. 371; C.N. 1428.

[II. 413.]

1299. Leases of the wife's

property, made by her hus-
band alone, cannot exceed nine
years ; she is not bound, after

the dissolution of the commu-
nity, to maintain those which
have been made for a longer

term.—C. P. 227 ; Lam. t. 32,

a. 69; Poth. P. mar. 92-95;
C. O. t. 10, n. 156. I.ou. n. 44;
2 Mai. 206; 12 P. Fv. 375-;
Merl. Com. § 3, n. 6 ; 2 Toul.

580-588; C. N. 1429. [II,

413.]

1300. Leases of property

of the wife for nine years or

for a shorter term., which have
boon made or renewed by tho

husband alone more than a

year in advance of the expira-

tion of tho pending lease, do

not bind the wife, unless they

come into operation before tho

dissolution of the community.
—Arr. 26 Feb. 1672 ; L. & li.

let. B. c. 5 ; Poth. Lou. n. 44,

P. mar. 94, C. 0. t. 10, n. 150;

Lam. ^. 32, a. 70 ; 11 P. Fr.

380; 12TouL588; C.N. 1430.

[II. 415.]

1301. A wife cannot bind

herself either with or for her

husband, otherwise than as

i
being common as to property

;

any s:'.ch obligation contracted

by her I.i any other quality is

void and of no effect.—C. S. L.

C. c. 37, s. 55 ; 3 L. C. R. 180;

C. N. 1431. [II. 415.]

1302. A husband who con-

tracts obligations for tho indi-

vidual affairs of his wife, has a

recourse against her property

in order to obtain the reim-

bursement ofwhat he is obliged

to pay by reason of such obli-
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gations.—3 Mai. 206; 11 P. Fr.

382; C.N. 1432. [11.415.]
1303> If an immovoablo or

other object belonging exclu-

sively to one of the consorts bo

soKl, and the price of it bo
paid into the community and
»io not invested in replacement,

or if the community receive

any other thing which belongs
exclusively to one of the

fonsorts, such consort has a

ri^^ht to protake such price or

tlio value of the thing which
has thus fallen into the com-
munitv.—C. P. 232 ; Poth. Com.
4y7, 683, 693, 607, 608, C. 0-

t. 10, n. 102; C.N. 1433. [II.

416.]

1304i If, on the contrary,

moiicys have been withdrawn
from the community and have
been used to improve or to free

from incumbrance an immove-
able belonging to one of the

consorts, or have been applied
to the payment of his indivi-

dual debts, or for his exclusive

benefit, the other consort has a
right to pretake by way of

compensation, out of the pro-
perty of the community, a
sum equal to the moneys thus
appropriated.—C. P. 232 ; C.

0. 100; Poth. Com. 197, 585,

51)3, 607, 608, 594-5-7-8; 3

Mai. 207-8; 11 P. Fr. 383; C.
N. 1433. [11. 415.]

1305. The replacement is

perfect, as regards the hus-
band, Avhenever, at the time,
he declares that ho makes the
purchase with moneys arising
from the alienation of an im-
moveable which belonged to

himself alone, or for the purj)o,sc

of replacing such immoveable.
—Lcb. Com. 1. 3, c. 2, s. 1,

dist. 2, n. 69, 70 ; Poth. Com.
198; 11 P. Fr. 387, 388; 11
Toul. 615 ; C. N. 1434. [II.

415.]

1306. The declaration of

the husband, that the purchase
is made with moneys arising

from an immoveable sold by
his wife and for the purpose of

replacing it, is not suilicient,

if such replacement have not
been formally accepted by the
wife, either by the deed of

purchase itself, or by some
other subsequent act made
before the dissolution of the
community.—Cod. L. 12, De ju.

dot.; Leb. Com. 1. 1, c. 5, dist.

3, n. 8, 1. 3, s. 1, dist. 2, n. 72;
Poth. Com. 199, 200; 3 Mai.
208 ; 11 P. Fr. 389 -; 3 Delv.
17 ; 12 Toul. 616-536 ; C. N.
1436. [II. 415.]

1307. The compensation
for the price of an immovoablo
belonging to the husband can
be claimed only out of the
mass of the community ; that
for the price of an immoveable
belonging to the wife, may bo
claimed out of the private pro-
perty of the husband, if the
property of the community
prove insufficient.—In all cases,

such compensation consists in

the price brought by the sale

and not in the real or con-
ventional value of the immove-
able sold.—C. P. 232 ; Leb.
Com. 1, 3, c. 2, s. 1, dist. 2

;

Poth. Com. 586, 688, 610, C. 0.

t. 10, n. 100, 101; 11 P. Fr.

393; C.N. 1436. [11.415.]
1308. If the consorts havo

jointly benefited their common
child, without mentioning tho
proportion in which they each
intended to contribute, they
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are deemed to have intended to

contribute equally, whether
such benefit has been furnished

or promised out of the effects

of the community, or out of

the private property of one of

the consorts ; in the latter case,

such consort has a right to be
indemnified out of the property
of the other, for one half of

what ho has so furnished, re-

gard being had to the value
which the object given had at

the time of the gift.—Lob. Com.
1. 3, c. 2, s. 1, dist. 6; Ren.
Com. pt. 2, c. 3, n. 15 ; Poth.

Com. 649-6o5, Sue. c. 4, a. 2, §

6, C. 0. t. 10, n. 85, 86, 131;
11 P. Fr. 401, 402; 12 Toul.

486-497 ; C. N. 1438. [II.

417.]

1309* Any benefit conferred

by the husband alone upon a
common child is chargeable to

the community, and if the

wife accept the community she
bears one half, unless the hus-
band has declared expressly

that ho charged himself with
the whole or with more than
the half of such benefit.—Ren.
Com. pt. 1, c. 6, n. 12, c. 13, n.

15; 2 Arg. 1. 3, c. 8; Poth.

Com. 647, 648, 656, 657, Sue.

c. 4, a. 2, § 5, C. 0. 1. 10, n. 87
;

3 Mai. 212; 11 P. Fr. 402; C.

N. 1439. [II. 417.]

§ 3. Of the dissolution of the

community and of its con-

tinuation in certain cases.

1. Of the dissolution of the commu-
nity.

1310. The community is

dissolved : 1. By natural death

;

2. By civil denth ; 3. By sepa-

ration from bci and board;

4. By separation of property;
5. By the absence of one of the

consorts, in the oases and with-

in the restrictions set forth in

articles 109 and 110.— ff. L. 59,

L. 63, Prosoc. §inhnred; Poc.

Com. r.40, p. 382; Poth. Com.
503-6, Mar. 622, C. 0. t. 10, n.

87, 88; 3 Toul. 23, 24 ; C.

109, 110; C. N. 1441. [II.

417.]

1311. Separation of proper-

ty can only bo obtained judici-

ally, before the court of the do-

micile, when the interests of

the wife are imperiled and the

disordered state of the hus-

band's affairs gives reason to

fear that his property will not

be Bufiicient to satisfy what tho

wife has a right to receive or

to get back.—All voluntary
separations are null.—Cod. L.

29, L. 50, de jur. dot. ; Nov.

97, c. 6 ; Lam. t. 32, a. 85

;

Poth. Com. 510-2-4-7, C. 0. t.

17, n. 89; 3MaL214; 11 P. Fr.

212 ; Merl. Separation do biens,

s. 2, § 2, n. 8 ; C. N. 1443. [II.

417.]

1312. Separation of proper-

ty, although judicially ordered,

has no effect, so long as it has

not been carried into execu-

tion, either by the actual pay-

ment, established by an authen-

tic act, of what the wife has a

right to receive or to get back,

or at least by proceedings in-

stituted for the purpose of ob-

taining such payment.—Poth.

Com. 618, 523, P. mar. 18; C.

0. a. 198, n. 5 ; Lac. Separa-

tion, n. 6, p. 639 ; Lam. t. 32, a.

85 ; 2 Pi. 195 --
; Mori. Sepa-

ration de biens, s. 2, § 3, a. 2,

n. 6; C.N. 1444. [IL 417.]

1313. [Every judgment
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orderitijo; separation of pro-

perty must be inscribed, with-

out delay, by the prothonotary

of the court which rendered
the judgment, upon a list kept
fur that purpose and posted in

his office ; and such inscription

and the date thereof must be
mentioned at the end of 8U(!h

jud;;ment, in the register in

which it is recorded.— The
reparation affects third parties,

from the day only when these

formalities have been complied
Tvith.]—Special formalities are
necessary in order to obtain
judgments of separation of

property against traders, as

Drovided in The Insolvent Act,

1864.—C. 0. 198; 0. 1673, t.

8, a. 1, 2; Poth. Com. 517,

521 ; 2 Pi. 195 j C. 333 ; 2 Mai.
215 ; 11 P. Fr. 415 ; C. N. 1445.

LII. 417 ; III. 383.]

1314< The judgment which
declares the separation of pro-
perty has a retroactive effect

to the day of the institution of
the action.—Poth. Com. 521

;

Lac. 639; 11 P. Fr. 415; C.

N. 1445. [II. 419.]

1315> The separation can
"be demanded only by the wife
herself : her creditors cannot
demand it, even with her con-
sent.—Nevertheless, in the case
of insolvency of the husband,
they may exercise the rights of
their debtor, to the extent of
the amounts due them.—Lam.
t. 32, a. 87; 3 Delv. 25; 11 P.
Fr.416; C.N. 1446. [11.419.]
1316. The creditors of the

husband may adopt proceed-
iugs against a separation of
property which has been pro-
nounced, or oven executed in
fraud of their rights ; (hey may

even intervene in the suit in

which it is demanded, in order
to contest it.—ff. t. t. q. in

fraud, cred.; 3 Delv. 26; 3

Mai. 216; 11 P. Fr. 417; C.

N. 1447. [II. 419.]

1317. The wife who has
obtained a separation of pro-

perty must contribute in pro-

portion to her means and to

those of her husband, to the
expenses of the household as
well as to those of the educa-
tion of their common children.

She must bear these expenses
alone if nothing remain to the
husband.—Cod. L. 29, de ju.

dot; Poth. Com. n. 464, 522;
11 P. Fr. 419; Merl. Separa-
tion de biens, s. 2, § 5, n. 8; C.

N. 1448. [II. 419.]

1318. The wife, when sepa-
rated either from bed and board
or as to property only, re-

gains the uncontrolled admini-
stration of her property. She
may dispose of and alienate

her moveable property. She
cannot alienate her immove-
ables without the consent of
her husband or, upon his re-

fusal, without being judicially

authorized.—Cod. L. 29, de
jur. dot.; Leb. Com. 1. 3, c. 2,

s. 1 ; Bour. 1. 1, pt. 4, c. 4, s. 4,

a. 15, 17; Poth. Com. 464, 522
;

C. 177, 178, 206 --; 11 P. Fr.

420; C. N. 217, 219, 1449.

[II. 419.]

1319. The husband is not
responsible for the omission to
invest the price of, or to replace
the immoveable alienated by
his wife under judicial author-
ization unless he has been a
party to the contract, or unless

the moneys are proved to have
been received by him, or to
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have accrued to his bonof;t.

—

lie is answcrublo fur thu omis-
sion to invest or to roi)lacc, if

tho sale have boon made in his

proscnco and >vith his consent.

—Lcb. Cora. 1.3,c. 2, s. 1, dist.

2, u. 34; 3 Mai. 218; 11 P. Fr.

421
J
3 Delv. 20 ; C. S. L. C. c.

37, e. 61 ; C. N. 1450. [II.

419.]

1320i Community dissolved

by separation from bed and
board, or by separation of pro-

f>erty only, may bo re-cstab-

ished, 'with tho consent of tho

parties. In tho first case, tho

return of the wife into the

houso of the husband legally

eifocta such re-cstablialnncnt

;

in tho second case, it can only
bo effected by an act passed
before notaries as an original,

a copy of which is deposited in

tho office of tho prothonotary of
the court which rendered tho

judgment oi ticparation, and is

joined to tho record in tho
case ; and mention of such
deposit must be made in the
register, at tho end of such
judgment, as also upon tho
list whereon tho separation is

in&cribcd pursuant to article

1313.—Lcb. Com. 1. 3, c. 1, n.

25 --; Poth. Com. 623-529, C.

0. t. 10, a. 199, Mar. 654; C.

217
J
3 Mai. 219; 11 P. Fr.

423i Tr. Mar. 1466; C. N.
1451. [II. 419.]

1321. In tho case of tho
preceding article, the commu-
nity so re-established resumes
its effect from the day of the
marriage; thin/js arc replaced
in tho same condition as if

there had been no separation
;

without prejudice, however, to

such acts as the wife may

havo done in the int« rvnl. in

conformity with artiolc i;jl8.

—Every agreement by which
tho consorts re-establish their

community upon conditions
different from those by which
it was previously governed, is

void.—Lob. Com. 1. 3, c. 11, n.

25 ; Poth. Com. 405, 523, 520-

529; 11 P. Fr. 423--; C. N.
1451. [II. 419.]

1322. Tho dissolution of

tie community offcctcd by
fecnaration, cither from bed
an J board or as to property
only, does not give rise to tho

rights of survivorship of tho

wife, unless tho contrary has

been expressly stipulated in

the contract of marriage.—L.

& B. let. G, n. 26; D, n. 30

;

Ren. pt. 1, c. 9, n. 23 ; Poth.

Com. 519 ; C. 36, 208 ; C. N.
1452. [II. 421.]

II. Of the continuation of the com-
munity.

1323. i -t the time of tho

natural or civil death of one of

tho consorts thcio be minor
children issue of their marri-

age, and tho surviving consort

fail to havo an inventory niado

of the common property, the

community continues in favor

of such children, if they think

proper.—C. P. 240, 241 ; L. & ]i.

lot. C, c. 30 ; Poc. Com. r. 1, j).

391 ; Poth. Com. 769, 770, 780;

Lam. t. 33, a. 1 ; 3 Mai. 213,

214; 11 P. Fr. 407; C. N. 1442.

[II. 421.]

1324. The inventory re-

quired to prevent tho continu-

ation of the community must

be authentic, it must be made
in presence of a person quali-

fied to contest, within three
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i of the corn-

months from the dissolution,

and must bo judicially closed

within three months from its

completion.—C. P. 240, 241 ;

Poth. Com. 771 --
J
2 Pr. do la

Jan. 105 ; Lam. t. 33, a. 1, 2.

[11.421.]

1325. The continuatim of

the community, ^hon it is de-
manded by the minor children,

avails also those of the ttamc

marriage who are of ago, ii

they choose to take advantage
of it.—Ren. Com. c. 2, n. 36,

o7 ; Lac. Com. 116 ; Poc. Com.
a. 5; Poth. Com. 800, 813--;
Lam. t. 33, a. 22. [II. 421.]

1326. The surviring con-
port docs not succeed to his

children who die during the

continuation of the community,
as regards property belonging
to it; the shares of such child-

ren accrue to the others who
survive.—C. P. 243 j 2 Lau.
235--; Lam. t. 33, a. 30. 31.

[II. 421.]

1327. The continued com-
munity is shared in halves
between the survivor and his

children.—If the survivor re-

marry, it is shared in thirds

;

the husband and wife having
each one third, and the child-

ren of the first marriage the
other third.—If each of the
consorts have minor child-

ren of a previous marriage,
the community continues in

fourths, and is thus subdivided
according to the number of
marriages ; the children of each
marriage forming but one head.
—C. P. 242 ; Poc. Com. a. 9

;

Lam. t. 33, a. 36-39; 2 Lau.
234, 5 ; 2 Pr. de la Jan. 109.

[II. 421.]

1328* The continued com-

16*

munity cannot bo divid m1, that
is, accepted for a portion of
the time that it ht s last jd, and
rejected for the roma»:jdorj it

must bo acce])ted or rejected
in its entirety.—2 Pr. do la
Jan. p. 115 ; 2 Arg. 47 ; Poc.
Com. r. 10 ; Lam. t. 33, a. 40.

[11.421.]
1329. All the m< >ble pro-

perty as well as ruits of

the immoveables wii ch formed
part of tho first community re-

main in the continuation; but
the immoveables which formed
part of the first community
are excluded from the scccnd,
and become tho private pro-
perty of the survivor for ono
half, and of tho children foi

the other half.—Leb. Com. 1.

3, c. 3, § 2, n. 1 - ; 2 Arg. 63

;

2 Pr. de la Jan. 106; Lao.
Com. p. 116; Ren. Com. c. 3,

n. 8, 10; Poth. Com. 818 -;
Lam. t. 33, a. 32, 33. [II.

423.]

1330. All property accru-
ing to the surviving consort
after the dissolution of tho mar-
riage and which would havo
fallen into the community, if it

still existed, falls likewise into

the continuation.—Leb. Com.
1. 3, c. 3,s.2, n. 10--; 2 Pr. do
la Jan. 100 ; Poc. r. 11.; R«n.
Com. 1. 3, c, 3, s. 3, dist. 1, n. 7

;

Poth. Com. 824 --
; Lac. Com.

116, n. 9. [II. 423.]

1331. A different rule ap-
plies to the children ; what-
ever they acquire during the
continuation from other sources

than tho first community, by
whatsoever title it may be,

does not fall into the continua-

tion, cither as regards the pro-

perty itself or as regards its
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revenues.—Lob. Com. c. 3, 8.

3, dist. 1, n. 7 ; Pr. do la Jan.
106-7; Poo. r. 11-12, p. 397-8

j

Ron. Com. o. 3, n. 21, 33 ; Lao.
116, 117; Poth. Com. 829-.
[II. 423.]

1332. Tho liabilities of the
continued community aro

:

1. Tho moveablo debts of
tho first community, including
tho reprises and replacements
due to either of tho consorts,

as well as the preciput of the
survivor

j

2. The arrears and the con-
tinuation of rents due by the
first community

;

3. The debts contracted by
the survivor for the affairs of
the continuation, but not those
unconnected with it. — Leb.
Com. I. 3, c. 3, s. 4; Ren. pt.

4, 0. 1; Pr. do la Jan. 107,
108

J Poo. r. 13, p. 399
J

Lao. 117; Poth. Com. 837 — .

[II. 423.]

1333. The survivor is the
head and the administrator of
the continued community, and
as such may dispose of all that
belongs to it, provided it bo
otherwise than by gratuitous
title and without fraud.—C. P.
225 ; 2 Pr. do la Jan. 109, 111

;

2 Arg. 66; Poc. r. 13, p. 399;
Lac. Com. n. 12, p. 117 ; Poth.
Com. 859; Lam. t. 33, a. 4.

[II. 423.]

133^ The survivor and the
children take their food and
maintenance out of tho con-
tinuation of the community,
without compensation being
duo from either side, although
their expenses be not equal.

—

Poo. 400 ; Ren. Com. pt. 3, o.

3, 6 ; Bao. D. J^ c. 15, n. 26.

[II. 423.]

1335. The continuation of
tho community is dissolved by
tho natural or civil doath of
tho survivor, or in consequence
of all tho children dying with-
out issue.—It may also bo dis-

solved at any time upon tho
demand of either of the parties,

although some of the cnildrcn
should still bo under age.—G.

P. 242; 2 Arg. 52-4; Leb.
Com. c. 3, 8. 3, n. 1 ; Ron. pt.

2, n. 18; 2 Pr. do la Jun.
112-3 ; Lao. 118, n. 17 ; Poth.

Com. 854-. [IL 423.]

1336. If the dissolution bo
demanded by the survivor and
some of the children be still

minors, his demand must be
preceded by an inventory
which ho must make accord-
ing to the form of that required
to prevent the continuation;
and for such purpose, a tutor

ad hoa is named in order to

represent the minors and to

stand as an adverse party.—

2

Pr. de la Jan. 113 ; Poth. Com.
854 - . [II. 423.]

1337. If such dissolution

be demanded by the children,

they may compel the survivor,

either in their own name ifthey

be all of full ago, or in tho

name of their tutor, for such
as are minors, to make an in-

ventory and to render them nn
account.—C. P. 242 ; 2 Pr. do

la Jan. 113; Poth. Com. 854,

855-. [II. 425.]

§. 4. 0/ the acceptance of the

communiti/ and of the re-

nunciation that may be

made thereof, with the

conditions relative thereto.

1338. After the dissolution

of the community, tho wife or
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Isolution

Iwife or

her heirs or legal representa-

tives, have a right either to ac-

cept or renounce it ; any agree-

ment to the contrary is void.

—

C. P. 267 J
Bour. 1. 3, pt. 4, c.

6, 8. 1, n. 2; C. 0. 204; Poth.

Com. Intr. n. 9, Oom. 243, 531,

535, 517, 549, 550, 551 ; 3 Mai.
220; 11 P. Fr. 425; C.N. 1453.

[II. 425.]

1339> A wife who has in-

termeddled with the property,

cannot renounce the commu-
nity.—Acts of mere admini-
stration or of a conservatory
nature do not constitute inter-

meddling.—Cod. L. 1, Be rep.

ve\. abst. liered., L. 2, De ju.

del.; C. P. 237; C. 0. 204;
Poth. Com. 638, 539, 540, C. 0.

t. 10, n. 91 ; Ren. Com. pt. 2.

0. 1, n. 9 ; C. N. 1454. [II.

426.]

1340. A wife of full age
who has once assumed the
quality of common as to pro-
perty, can no longer renounce
it, nor be relieved from such
quality, unless there has been
fraud on the part of tho heirs
of the husband.—Bour. 1. 3, pt.

4, c. 5, dist. 3, n. 93 ; Coq. q
115; 3 Mai. 221; 11 P. Fr.

426; Poth. Com. 532, 536, 568,
C. 0. t. 10, n. 93; Merl. Ro-
nonciation k Com. n. 6 ; C. N.
1455. [II. 425.]
1341. [If the wife be under

age, sho cannot accept the com-
munity without the assistance
of her curator, and tho author-
ization of a judge, upon the
advice of a family council

;

when made with these forma-
lities, the acceptance is irre-

vocable, and has tho same
effect as if tho wife had beon
of age.—Coq. q. 116; Poth.

Com. 532, 558, C. 0. t. lo n. 93

;

C. 182, 301, 1001 ". [II.

425.]

1342. The wife surviving
her husband must, within three
months from his death, cause a
faithful and correct inventory
of all the property of the com-
munity to be made in the pre-
sence of the heirs of the hus-
band, or after having duly sum-
moned them.—[This inventory
must be made in notarial form,

as an original, and bejudicially
closed in the manner required
by article 1324 in order to pre-

vent the continuation of the

community.]—^C. P. 237 ; Bour.
1. 3, pt. 4, c. 5, dist. 2, n. 28;
Poc. Com. r. 48, p. 337 ; Poth.
Com. 660, 561, 663-566, 681-7,

C. 0. a. 204, n. 6, 7; 0. 1667,

t. 7, a. 5 ; Merl. Inventaire, $

5, n. 3 ; G. N. 1466. [II. 426.]

1343. The wife may how-
ever renounce the community,
without making an inventory,

in the following cases : when
the dissolution takes place dur-
ing the lifetime of the husband

;

when the heirs ofthe latter are
in possession of all the pro-

Eerty ; when an inventory has
een made At their instance,

or one has been made shortly

before the death of the hus-
band ; when a general seisure

and sale of the property nf the
community have been recently

made, or when it has been w-
tablished by an official return
that none existed.—Poth. Cora.

561, 563, 564, 665, C. 0. 204,
n. 6, 7. [II. 427.]

1344. Besides the three
monfhs allowed the wife to

make tho inventory, she has,

in order to deliberate upon her
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aooeptance or repudiation, a
delay of forty days, whioh com-
mence to run from the expira-
tion of the three months, or

from the closing of the inven-

tory, if it have been completed
within the three months.—0.

1667, t. 7, a. 1, 2 ; Poth. Com.
552-3, C. 0. t. 10, n. 92 ; C.

664 ; 0. N. 795, 1457. [II.

427.1

l34:5* Within these delays
of three months and forty days,

the wife must make her renun-
ciation, by means of an act in

notarial form, or of a judicial

declaration, which the court

orders to be recorded.—Poth.
Com. 552, 553, C. 0. t. 10, n.

92
J C. 651 J C. N. 1457. [II.

427.1

1346. The wife who is sued
as being in community, may
nevertheless, according to cir-

cumstances, obtain from the
court an extension of the de-
lays established by the fore-

going articles.—0. 1667, t. 7, a.

4, 5 : C. 667 j C. N. 1458.

[II. 427.]

1347. The wife who hab
neither made an inventory nor
renounced within the delays
above prescribed or granted, is

not therefor precluded from
doing so; she is on the con-
trary, allowed to do so, so long

as she has not intermeddled
or has not acted as being in

community; but she can be
sued as being in community so

long as she has not renounced,
and she is liable for the costs

incurred against her up to the
time of such renunciation.

—

Poth. Com. 534, 544, 556, 557,

C. 0. t. 10, n. 93 ; Ren. Com.
pt. 2, 0. 1, n. 28> 3 Mai. 222

;

C. 056 ; C. N. 1469. [II. 427.]

1348. The widow who has
abstracted or concealed any of

the effects of the community is

declared to be in community,
notwithstanding her renuncia-
tion ; the same rule applies to

her heirs.—Leb. Com. 1. 3, c.

2, dist. 2 ; Poc. 389 ; Ren. Com.
pt. 2, c. 2

J Poth. Com. 690 ; C.

0. a. 204} 11 P. Fr. 429: C.

N. 1460. ril. 427.]

1349. If the widow die be-

fore the expiration of the three

months, without having made
or completed the inventory, her

heirs have, in order to make
and complete it, a further delay

of three months, reckoning

from her death, and of forty

days after the closing of the

inventory, in order to delibe-

rate.—If the widow die after

completing the inventory, her

heirs have, in order to delibe-

rate, a fresh delay of forty

days from her death.— They
may moreover in all cases re-

nounce the community, ac-

cording to the forms establish-

ed with regard to the wife, and

articles 1346 and 1347 aro

applicable to them.—3 Dolv.

30; Fav. Reg. dot. § 2, n. 10;

5 Mar. 601 ; C. N. 1461. [II.

427.]

1350. The provisions of

article 1342 and of those which

follow it apply to the wives

of individuals who aro civilly

dead, commencing from the

moment at which civil death

took place.—C. 36, § 7, 8 ; 11

P. Fr. 430; C.N. 1462. [II.

429.]

1351. The creditors of the

wife may impugn the renuncia-

tion which she or her heirs may
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have made in fraud of their

claims and may accept the
community in their own right.

—In such case, the renuncia-
tion is annulled only in favor
of the creditors and to the ex-
tent of the amount of their

claims. It is not annulled in

favor of the wife or of her heirs

who have renounced.

—

S. arg.

ex tit. : Qu80 in fraud, cred.

;

Poth. Cora. 633, 659 j C. 655,

1031 J 11 P. Fr. 432; C. N.
1464. [11. 429.]

1352. The widow, whether
iiho accepts or renounces, has a
right, during the delays which
are prescribed or allowed her
in order to mako tho inventory
and to deliberate, to sustain
herself and her domestics, upon
the provisions then existing,
and in default of those by
means of loans obtained on
account of the community,
subject to the condition of
making a moderate use there-
of.—She owes no rent for her
occupation, during these de-
lays, of the house in which
she remains after tho death of
her husband, whether such
house belongs to the commu-
nity or to tho heirs of the hus-
band, or is held under lease

;

iutho last case tho wife does
not contributo to the payment
of tho rent during theso delays
but it is taken out of tho mass.
—Poth. Com. 542, 770, 771 j 3
Mai. 224, 6 ; IIP. Fr. 433 ; 3
Dolv. 31 ; 5 Proud. Usufruit, n.

2799; C.N. 1465. [11.429.]
1353. When the commu-

nity is dissolved by tho pre-
vious death of tho wife, her
heirs may renounce it within
the delays and according to the

forms prescribed by law with
regard to the surviving wife,

saving that they are not ob-
liged for that purpose to make
an inventory.—Poth. Com. 659,

562,; IIP. Fr. 433, 4; C. N.
1466. [II. 429.]

§ 6. 0/ the partition of the

'sommunity.

1354. After the acceptance
of the community by tho wife

or her heirs, the assets are
divided and the liabilities

borne in the manner herein-

after determined.—Poth. Com.
648, 682 J C. 0. a. 186 j C. N.
1467. [II. 429.]

I. Of the partition of the assets.

1355* The consorts or their

heirs return into tho mass of

the community all taat they
owe it by way of compensation
or indemnity, according to the
rules above prescribed in the
second paragraph of this sec-

tion.—-Poth. Com. 682, 683,

612; 3 Mai. 226; 11 P. Fr.

436; C.N. 1468. [11.429.]
1356. Each consort or his

heirs return likewise the sums
drawn from the community, or

the value of the property taken
therefrom by such consort, in

order to endow a child of

another marriage, or to endow
personally their common child.

Ron. Com. pt. 2, o. 3, n. 16;
Poth. Com. 641, C. 0. t. 10, n.

130,1; C.N. 1469. [11.429.]

1357* Out of the mass of

the community each consort or

his heirs protake

:

1. Such of his private pro-
perty as did not enter into tho
community, if it exist in kind,
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or sttoh property as has been
acquired in replacement of it;

2. The price of such of his

immoveables as have been
alienated during the communi-
ty and have not been replaced

;

3. The indemnities duo him
by the community.—C. P. 232

;

G. 0. 192 ; L. & B. let. R. o. 30
j

Leb. Oom. 1. 3, o. 2, s. 6 ; Poth.
Com. 9, 100, 112, 116, 584, 607,
609, 701, C. 0. t. 10, n. 99, 112

j

C.N. 1470. [11.429.]
1358. The pretakings of

the wife take precedence of
those of the husband. They
are effected, as regards such
property as no longer exists

in kind, first upon the ready
money, next upon the moveable
property, and subsidiarily upon
the immoveables of the com-
munity; in the last case, the
choice of the immoveables is

loft to the wife and to her
heirs.—Poth. Com. 701, C. 0.
n. 98, 117; 3 Mai. 226; IIP.
Fr. 437 ; 12 Toul. 613 ; C. N.
1471. [11.431.]
1359. The husband takes

his reprises only upon the pro-
perty of the community.—The
wife and her heirs, in case the
community proves insufficient,

may exercise theirs upon the

Erivate property of the hus-
and.—Poth. Com, 610, C. 0.

t. 10, n. 117 ; 11 P. Fr. 437

;

3 Delv. 36 ; C. N. 1472. [II.

431.1

1360. The replacements
and compensations due by the
community to the consorts, and
tho compensations and indem-
nities duo by them to the com-
munity, bear interest, by law,
from the day of its dissolution.

—Poth. Com. 689, 702, C. 0. t.

10, n. 134; 3 Mai. 227; lip.
Fr. 438; C. N. 1473. [11.431.]
1361. After tho pretakings

have been effected and tho
debts have been paid out of the
mass, the remainder is divided
equally between the consorts
or their representatives.—Poth.
Com. 630, 677, 701, 702 ; 11 p.
Fr. 438; 3 Delv. 36; C. N.
1474. [II. 431.]

1362. If the heirs of the

wife be divided, so that some
have accepted and others have
renounced the community,
those who have accepted can-
not take out of the property
falling to the wife's share any
more than they would have re-

ceived if ail had accepted.—
The residue remains with tho

husband, who is liable toward
the heirs who have renounced
for such rights as the wife

might have exercised in case of

renunciation, but only to the

extent of the hereditary sharo

of each heir who has thus re-

nounced.—Poth. Com. 678, 579,

C. 0. t. 10, n. 96; 11 P. Fr.

439; C.N. 1476. [11.431.]

1363. The partition of tho

community, in all that regards

its forms, the licitation of im-

moveables when there is occa-

sion for it, the effects of tho

partition, the warranty which

results from it, and the pay-

ment of differences, is subject

to all the rules established in

the title Of Sueoeseiona for tho

partition among coheirs. — C.

689 - ; 3 Delv. 36 ; C. N.

1476. ril. 431.]

136'4i The consort who has

abstracted or concealed effects

belonging to the community,

forfeits his share of such effects.
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Leb. Com. 1. 3, o. 2, 8. 2, n. 31

;

h.&B. let. R. n. 1 ; Poth. Com.
690, 691 ; 3 Mai. 227, 228 ; 11

P. Fr. 440, 441 j C. N. 1477.

[II. 431.]

1365* After the partition

has been effected, if one of the

consorts be the personal credit-

or of the other, as when the
price of a property of the for-

mer has been applied to the
payment of a personal debt of

the other, or for any other
cause, he may prosecute his

claim out of the share of the
community allotted to his

debtor or out of the personal
property of such debtor. —
Poth. Com. 676, 680 ; 11 P.Fr.
441 ; C. N. 1478. [II. 431.]

1366. The personal claims
which the consorts may have
to enforce against each other
bear interest only according to

the ordinary rules.—^ff. Argi ex
L. 17, § 3, de us., L. 127, de
verb. ob. ; Merl. Gains nup-
tiaux, 5 5, n. 3 ; 11 P. Fr. 441,
442; C.N. 1479. [11.433.]
1367. Gifts made by one

consort to the other are not
taken out of the community,
but only from the share of the
donor therein, or from his
private property.—Poth. Com.
670 ; 11 P. Fr. 442 ; 3 Delv.
38 ; C. N. 1480. [11. 433.]
1368. The mourning of the

Tvifo is chargeable to the heirs
of her deceased husband.

—

The cost of suoh mourning is

to bo regulated according to
tho fortune of the husband.

—

It is due even to tho wife who
renounces the community.

—

Cod. L. 22, § 9, de jur. delib.

;

!<• 13, do neg. geat. ; Ren.
Com. pt. 2, 0. 3, n. 28 j Poth.

Com. 275, 678 ; 11 P. Fr. 243
j

3 Delv. 31 J C. N. 1481. [II.

433.]

II. Of tlie liabilities of the commu-
nity and of the contribution to
the debts.

1369. The debts of the
community are chargeable one
half to each of the consorts or

his heirs.—The expenses of
seals, inventories, sales of

moveable property, liquida-

tion, lioitation and partition,

are included in such debts.

—

Poth. Com. 274, 275, 498, 648,

576, 726, 733 ; Bour. 1. 3, pt. 6, c,

6, s. 4, a. 19; Poth. C. 0. t.

10, n. 135; C. N. 1482. [II.

433.]

1370. The wife even though
she accepts tho community, is

not liable for its debts, either

toward her husband or toward
creditors, beyond the amount
of the benefit she derives from
it; provided she has made a
good and faithful inventory
and has rendered an account
both of what is contained in

such inventory and of what has
fallen to her in tho partition.

—

C. P. 221, 228 ; Ren. Com. pt.

2, c. 6, n. 6 ; Poth. Com. 727,

729, 759, 703, 726, 733, 735 --,

740, 745, Ob. 84, C. O. t. 10,

n. 187; 3 Mai. 230; 11 P. Fr.

445 ; C. N. 1483. [II. 433.]

1371. The husband is liable

toward the creditors for the
whole of the debts of tho com-
munity whfich were contracted
by himself; saving his re-

course against his wife or her
heirs, if they accept, for the
half of suoh debts, or for an
amount equivalent to the bene-
fit which they have derived
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from the community.— Leb.
Com. 1. 2, o. 3 ; Ren. Com. pt.

2, 6, n. 6; Poth. Com. 727, 729,

769, C. 0. t. 10, n. 136, 136

;

3 Mai. 230: 11 P. Fr. 466; C.

N. 1484. [11.433.]
1372. Ho is liable only for

half of such personal debts of

his wife as were chargeable to

the community, unless the
share coming to the wife
proves insufficient to pay her
half.—Leb. Com. 1. 2, c. 3, s.

1, n. 18
J
Poth. Com. 730, C. 0.

1. 10, n. 137, 138 ; 3 Mai. 230
231 ; 11 P. Fr. 466 - j C. N.
1486. [11. 433.]

1373. The wife may be
sued for the whole of the debts
which are attributable to her-
self and have fallen into the
community; saving her re-

course against the husband or

his heirs, for half of such debts,

if she accept, and for the whole,
if she renounce.—^Ron. Com.
pt. 2, c. 6, n. 12, 13; Poth.
Com. 731, 739, 769, C. O. t. 10,

n. 138; 11 P. Fr. 466; C. N.
1486. ril. 433.]

1374. The wife who, during
the community, binds herself

for or together with her hus-
band, even jointly and sever-
ally, is held to have done so
only in her quality of common
as to property; if she accept
she is personally bound for her

. half only of the debt thus
contracted, and she is not at
all liable if she renounce.—C.

S. L. C. c. 37, s. 65; C. N.
1487. [II. 433.]

1375. The wife who has
paid more than her half of a
debt of the community, cannot
get back what she has over-
paid, unless the receipt ex-

presses that what she paid
was for her half.—But she
retains her recourse against
her husband or his heirs.—ff.

L. 10, L. 44, L. 66, de cond.

indeb. ; Poth. Com. 736, 738,

C. 0. t. 10, a. 187, n. 4; 3 Mai.

231 ; 11 P. Fr. 467 ; 3 Dolv.

37 ; C. N. 1488. [II. 435.]

1376. The consort who, by
reason of tho enforcing of a
hypothec upon the immoveable
which has fallen to his share,

is sued for the whole of a debt

of the community, has his

legal recourse for one half of

such debt against the other

consort or his heirs.—Poth.

Com. 761, 769, C. 0. t. 10. n.

104, 140; 11 P. Fr. 457,458;
C. N. 1489. [II. 435.]

1377. Notwithstanding the

foregoing provisions, either of

tho oopartitioners may, by the

partition, be charged with the

payment of a proportion of tho

debts, other than half, or even

with the payment of ttie whole.

—Poth. Com. 759, C. 0. 1. 10,

n. 140 ; 11 P. Fr. 458, 459 ; C.

N. 1490. [II. 436.]

1378. All that has been

declared above in respect of

the husband or of tho vrife

applies to the heirs of cither,

and such heirs exercise the

same rights and are subject to

the same actions as the consort

whom they represent.

—

flF. L.

24, De verb, sig., L. 119, De

adq. V. om. hered. ; Poth. Com.

730, 733, 737, 741, 744, 760; C.

N. 1491. [II. 436.]

§ 6. Of renunciation of the

eommuniti/ and of its effects.

1379. The wife who re-

nounces, cannot claim any
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iharo in the property of the

community, not even in the

moveable property she herself

brought into it.~C. N. 1492.

[II. 436.]

1380. [She may, however,
retain the wearing apparel and
linen in use for her own person,

exclusive of all other jewelry
than her wedding presents.]

—

Poth. Com. 549, 568, 569, 572

;

3 Mai. 232 ; 11 P. Fr. 460 ; 3

DelV. 39; Merl. Acoroissement;

C. N. 1492. [II. 435.]

1381. The wife who re-

nounces has a right to take
back:

1. The immoveables belong-
ing to her, if they exist in

kind, or those which have been
acquired to replace them

;

2. The price of her immove-
ables which have been alien-

ated, and the replacement of

which has not been made and
accepted as mentioned above
in article 1306

;

3. The ilidemnities which
may be due to her from the

community.—C. P. 232 j C. 0.

192 ; Leb. Com. 1. 3, o. 2, s. 6,

dist. 1, n. 1 ; Poth. Com. 99,

100, 685, 595, 602-609, C. 0. t.

10, n. 99, 100, 112, 116 j 11 P.
Fr. 461 J C. N. 1493. [II.

435.]

1382. The wife who re-

nounces is freed from all con-
tribution to the debts of the
community, both as regards
her husband and as regards
creditors, even those towards
whom she bound herself jointly
and sevorally with her hus-
band. — She remains liable
however for debts which are
attributable to herself and
have fallen into the commu-

nity, saving in such case, her
recourse against her husband or
his heirs.—Ren. Com. pt. 2, o.

6, n. 15; Poth. Com. 573-575,
731, 732, C. 0. t. 10, n. 14 ; C.
0. 205

J C. S. L. C. c. 37, s. 55 j

3 Mai. 233 ; 11 P. Fr. 462: C.
N. 1494. [11. 435.]

1383. ^^he may exercise all

the rights and reprises here-
inabove enumerated, as well
against the property of the
community as against the

Erivate property of her hus-
and.—Ilor heirs may do the

same, except as regards the
pretaking of linen and wear-
ing apparel, and as regards
lodging and maintenance dur-
ing the delays allowed for the
inventory and for deliberating

;

which rights are purely per-
sonal to the surviving wi^.

—

Poth. Com. 572, 583, 680; 11
P. Fr. 463; 3 Delv. 21,40 ; C.
N. 1495. [II. 437.]

SECTION II.

Of conventional community
and of the most ordina}ij
conditions which may
modify or even exclude

legal community.

1384. The consorts may
modify the legal community by
all kinds of agreements, not
contrary to articles 1258 and
1259.—The principal modifica-
tions are those which result

from stipulating

:

1. By way of realization,

that the moveable propeity
either present or future, shall

not enter into the community
or shall only enter for part

;

2. By way of mobilization,

that the whole or a portion of
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the immovoables present or

future shall be included in it

;

3. That the consorts shall bo
•oparatoly liable for their debts
oontracted before marriage

;

4. That in case of renuncia-
tion, the wife may take back
from the community, free and
clear from all claims, whatever
she brought into it

;

5. That the survivor shall

have a preciput

;

6. That the consorts shall

have unequal shares

;

7. That universal commu-
nity, or a community by gene-
ral title, shall exist between
them.—Poth. Com. 272, 466;
12 P. Fr. 6 - ; 2 Rog. 1819 : C.

N. 1497. [11.437.]

S 1. Of the 9lau»e of reulixation.

1385* By the clause of
realiiation the parties exclude
from the community, either
wholly or in part, the move-
able property which would
otherwise fall into it.—When
they stipulate, that they will

reoiproally put into the com-
munity moveable property to

the extent of a certain sum or
of a determinate value, they
are, by such stipulation alone,
presumed to have reserved the
remainder.— Poth. Com. 287,
301, 316-318, 331; 11 P. Fr.
15 - ; 2 Rog. 1829 ; C. N.
1600. [II. 437.]

1386. This clause renders
the consort debtor to the com-
munity for the amount which
he promised to contribute, and
obliges him to substantiate
such contribution.—Poth. Com.
287-290, 296, 302, C. 0. t. 10,

n. 40,46; 3 Mai 238--; 11 P.

Fr. 26--; 2 Rog. 1830; C.N.
1501. [11. 437.]

1387. The contribution ia

sufficiently substantiated, as

regards the husband, by the

declaration made in the con-

tract of marriage that hia

moveable property is of a
certain value.—It is sufficiently

substantiated, as regards the

wife, by the discharge which
the husband gives either to

her or to those who made tho

endowment.—If such contribu-

tion bo not claimed within ten

years the wife is presumed to

have made it ; saving the right

of proving the contrary.—Poth.
Com. 297, 298, 300, C. 0. 1. 10,

n. 45 ; Leb. Com. 1. 3, t. 2, s. 1,

dist. 3, n. 42 ; 1 Bour. 650 ; 3

Mai. 239, 240 ; 11 P. Fr. 33 -

;

2 Rog. 1830; C. N. 1602. [II.

437.1

1388i After the dissolution,

each consort has a right to

take back, before partition,

out of the property of the

community, the value of the

moveable property which he

brought into it at the marriage

or which accrued to him after

it, over and above what he

bound himself to bring into

the community.—Poth. Com.

319, 325 ; 3 Mai. 239, 240 ; 12

P. Fr. 36 ; 3 Delv. 43 ; 2 Rog.

1830 ; C. N. 1503. [II. 439.]

1389> [In the case of the

preceding article, the moveable

property which accrues to

either consort during marriage

must be established by an

inventory or some other equi-

valent title.—As regards the

husband, in default of such

inventory or title, he forfeits

his right to take back tb^



MABRIAOB OOVBMANTS, ITO. 320

moTeable property which has
ftllen to him during the mar-
ritge.—As regards the wife,

on the contrary, she or her
heirs are, in such case, admit-
ted to malce proof either by
titles or by witnesses, or even
by common rumor, of the
moveable property, thus ac-

oraed to ner.]—Poth. Com.
300; 3 Mai. 240; 12 P. Fr. 39,

40 ; 2 Rog. 1832 ; C. N. 1604.

[II. 439.]

$2. Of the datue of tnobilixa'

tion.

1390* The clause of mobi-
liiation is that by which the
consorts, or either of them,
bring into the community the

whole or a portion of their

immoveables, whether present
or future.—Ren. Propres, o. 6,

8. 1, 3, 8 ; Poth. Oom. 303, C.

0. 1. 10, n. 63, 66 ; C. N. 1605.

[II. 439.]

1391. Mobilization is either

general or special.—It is gene-
ral when the consorts declare
their intention of being in com-
munity as to all their property,
orthat all successions falling to

them shall belong to the com-
munity.—It is particular when
they have only undertaken to

bring into the community some
doterminate immoveables.

—

Poth. Com. 304, 306, C. 0. t.

10, n. 52, 63. [II. 439.]
1392* Mobilization may be

either determinate or indeter-
minate.—It is determinate,
when the consort declares that
he brings as moveable into the
community, a certain immove-
able, either wholly or to the
extent of a certain sum. It is

indeterminate when the consort

simply declares that he brings

into the community his im-
moveables to the extent of a
certain sum.—Poth. Com. 306,

C. 0. t. 10, n. 63, 66; Leb.
Com. 1. 1, c. 6, dist. 2, n. 7 ; C.

N. 1506. [II. 439.]

1393* The effect of determi-
nate mobilization is to convert
the immoveable or immoveables
affected by it into community
property, as moveables them-
selves would be.—When the
immoveable or immoveables of

the wife are contributed as

moveable in whole, the husband
may dispose of them as of the
other effects of the community
and alienate them entirely.

—

If the immoveable be contri-

buted as moveable only to the

extent of a certain sum, the

husband cannot alienate it

without the consent of his wife
;'

he may however hypothecate
it without such consent, but
only to the extent of the portion
so contributed.—Leb. Com. 1.

1, 0. 6, dist. 7 ; Poth. Com. 307,

309, 311, C. 0. t. 10, n. 53, 66

;

11 P. Fr. 44, 5
J

C. N. 1507.

[II. 439.]

1394* Indeterminate mobi-
lization does not confer upon
the community the ownership
of the immoveables affected by
it, its effect is merely to oblige

the consort who has under-
taken it to include in the mass,
at the time of the dissolution,

some of his immoveables to

the extent of the sum which ho
has promised.—The husband,
without the consent of his

wife, cannot alienate, in whole
or in part, the immoveables
subjected to indeterminate mo*
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biliMtion, but he may hypo-
theoftte them to the <nitent of

luoh mobiliiation.—Poth. Com.
SIS, 0. 0. t. 10, n. 66 ; 3 Mai.

242,3; 11 P. Fr. 40; 3 Delv.

46; 2 Kog. 1834 -- ; 0. N.
1608. [11.441.]
130o« The ooniort who has

contributed an iuiuioveablo as

moveable, has a right, vrhon

the partition takes place, to

retain it, on account of his

share, at the price it is then

worth, and his heirs have the

same right.—Poth. Com. 310,

712; 12P. Fr. 62; 3 Mai. 243;
6 Proud. Usuf. n. 2604 ; C. N.
1609. [II. 441.]

9 3 0/ the elauae of teparation

of debt».

1396t The clause by which
the consorts stipulate that they
will separately vay their per-

sonal debts, obliges them to

account to each other respect-

ively, at the time of the disso-

lution of the community, for

puch debts as are established

to have been paid by the com-
munity in discharge of the

consort who was liable for

them.—This obligation is the

same, whether an inventory

has been made or not ; but if

the moveable property brought
in by the consorts have not

been determined by an inven-

tory or an authentic statement

anterior to the marriage, the

creditors ofeither consort with-

out regard to any distinctions

that may be claimed, have a
right to be paid out of such
property, as well as out of all

the other property of the com-
munity.—The creditors have

the same right with regard to

such moveable property tm may
have fallen to the consurta dur-

ing the community, if lilcowino

it have not been determined by
an inventory or authonti»

statement.—C. P. 222; C. 0.

212; Leb. Com. 1.2, c. 3,0.4;
Ken. Com. pt. 1, c. 11; Puth.

Com. 361, 363, 301, 363, 370,

371, 616, C. 0. a. 212; 3 Mai.

244; 12 P. Fr. 63-; 3 Delv.

46; C. N. 1610. [II. 441.J
1397. When either of tbo

consorts brings into tbo cuiu-

munity a certain sum or a

determinate object, such a

contribution implies a tacit

agreement that it is not encum-
bered with debts anterior to

the marriage, and he must ac-

count to the other for all such

incumbrances as lesson its

value.—Poth. Com. 362, C. 0.

t. 10, n. 66; 3 Mai. 246; 12 P.

Fr. 61; 3 Delv. 46; C. N.

1611. [11. 441.]

1398. The clause of sepa-

ration of debts does not pro-

vent interest and arrears wliich

have accrued since the mar-

riage from being ehargoablo

to the community.—Lob. Com.

1. 2, c. 3, s. 4, n. 10 ; Polk.

Com. 360, 376; 3 Mai. 24G,

247; 12P. Fr. 62; C,N.1512.
[II. 441.]

1399* When the communi-
ty is sued for the debts of one

of the consorts, who is declared

by the contract to be free and

clear from all debts anterior

to the marriage, the other con-

sort has a right to an indem-

nity, to be taken from the share

in the community which be-

longs to the indebted consort,

or from his private property;
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ind in oaao of infafRoionoy,

luoh indemnity may be prose-

oated, by way of Warranty,
against the parties who made
tiie declaration that such oon-
lort was free and clear.—This
right of warranty may even bo
exercised by the husband dur-
ing the community, if the debt
have originated with the wife

;

laving, in such case, the right

of the warrantor to be reim-
bursed by the wifo or her heirs,

after the dissolution of the
community.—Leb. Com. 1. 2, c.

3, B. 3, n. 41, 42 ; Ren. Com.
pt. 1, 0. 2, n. 36 ; Poth. Com.
365-378, 0. 0. t. 10, n. 84-6

j

Lac. Com. pt. 2, a. 7 ; 3 Mai.
247; 12 P. Fr. 64-72 j C. N.
1613. [11.441.]

S 4. Of tht right given to the

wife of taking back free
and clear what ahe brought
into the community.

1400. The wifo may stipu-

late, that in case of renuncia-
tion of the community, she
shall take back the whole or a
part of what she brought into

it cither before or sinco the
marriage ; but such stipulation

caunot extend beyond things
formally specified, nor to other
persons than those who are
designated.— Thus, the right
of taking back the moveable
property brought in by the
wife at the time of the marri-
age, does not extend to similar
property accrued to her during
the marriage.—Thus, the right
given to the wife does not ex-
tend to the children ; and that
given to the wife and to the
children, does not extend to her

ascendant or collateral heirs.—
In all oases, the wife can only
take back her contributions

after deduction has been made
of such of her private debts as
have been naid out of the com-
munity.— Poth. Ob. 63, Com.
379-391, 393-395, 399, 401, 2,

407-411, C. 0. t. 10, n. 68, 70,

71,76} 3 Mai. 260; 12 P. Fr.

73 -- ; Mori. Kenoncintion h la

com. n. 14; G. N. 1514. [11.

443.]

5 6. Of conventional preciput,

1401. Tho clause by which
tho surviving consort is author-
ized to pretako, before any
partition, a certain sum or a
certain quantity of moveable
effects in kind, does not take
effect in favor of the surviving
wife who does not accept the

community ; unless by the con-
tract of marriage such right is

reserved to her, even when she
renounces.—Excepting the case
of such reservation, preciput
can only be taken from the

mass to be divided, and not

from the private property of

the predeceased consort. —
Poth. Com. 413, 440-442, 447,

448, 668, C. 0. t. 10, n. 77, 79
;

3 Mai. 251-2
J
12 P. Fr. 94j 3

Delv. 48, 49 ; 2 Rog. 1839 j D.

366, n. (a) j C. N. 1515. [II.

3.1

l<s02. Preciput is not re-

garded as a benefit subject to

the formalities of gifts, but as

a marriage covenant.—Del. 25

June, 1727 j 0. 1731, a. 21 j

Poth. Com. 442 ; 12 P. Fr. 105

;

2 Rog. 1840
J
C. N. 1616. [II.

443.1

l4!03* Natural death opem
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tbe right to preciput by the

sole operation of law.—It does

not open by civil death, unless

this effect result from the terms

of the contract of marriage

;

and if there be no stipulation

concerning it, it remains sus-

pended in the hands of the re-

presentatives of the person

civilly dead.—Poth. Com. 443

;

C. 0. t. 10, n. 78 j C. 36, § 8;
3 Mai. 252; 12 P. Fr. 106 -;
3 Dolv. 48; C. N. 1517. [II.

443.1

1^04. When the commu-
nity is dissolved during the

lifetime of the consorts in con-

sequence of separation from
bed and board or of separation

of property only, such dissolu-

tion docs not, unless the con-

trary be stipulated, open the

right to preciput in favor of

either of the consorts. The
right remains suspendod until

the death of the consort who
dies lirst.—In the interval, the

sum or the thing which consti-

tutes the preciput remains pro-

visionally with the husband,
from whose succession the wife

may claim it, if she have sur-

vived him.— Poth. Com. 445,

61« ; 12 P. Fr. 108 - ; 3 Delv.

48 ; Merl. Prdciput conven-
tionnel, § 1, n. 1 ; 2 Rog. 1841;
C. N. 1518. [II. 443.]

1405< The creditors of the

community have always a right

to cause the effects comprised
in the preciput to be sold

;

saving the recourse of the con-
sort, conformably to article

1401.—3 Mai. 252,3; 12 P. Fr.

113; 3 Delv. 49; C. N. 1519.

[II. 445.]

S 6. Of the clau»e9 by which
unequal aharet in the com-

muniiy are aaaigned to the

con«orta.

1406> The consorts may
depart from the equal division

established by law, either by

giving to the surviving consort

or his heirs, only a share in tho

community less than half, or by

giving him only a fixed sura in

lieu of all rights in the commu-
nity, or by stipulating that tho

entire community, in cortaiu

cases, shall belong to tho sur-

viving consort, or to one of tho

consorts solely.— Poth. Com.

449, 450, 460, C. 0. t. 10, n.

80; 3 Mai. 253; 12 P. Fr. 114,

115; 3 Delv. 49; 2 Rog. 1843;

C.N. 1520. [11.446.]
1407* When it is stipu-

lated that thd consort cr his

heirs shall have only a certain

share in the community, as a

third, a fourth, the consort

whose share is so reduced or

his heirs bear the debts of tho

community only in proi)ortion

to the share they take in tho

assets. — The agreement is

void if it oblige such consort

or his heirs, to bear a greater

share, or if it exempt them

from bearing a share of the

debts equal to that which thoy

take in the assets. — Poth.

Com. 449 ; 3 Mai. 254 ; 12 P.

Fr. 116 -; 3 Delv. 50; C.N.

1521. [II. 445.]

1408. When it is stipu-

lated that one of the consorts

or his heirs shall be entitled

only to a certain sum in lieu

of all r'ghts of community, the

clause is a definitive agree-

ment which obliges the other
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oonsort ot bis heirs to pay the
sum agreed upon, whether Ijie

oommunity be good or bad, or
Bufficient or not to pay such
lum.—ff. arg. ex L. 10, do reg.

ju. •fL.&'B. lot. M, c. 4 ; Darg.
C. Br. a. 22, gl. 4; Poth. Com.
450-452, C. 0. t. 10, n. 80;
Merl. Communautd, § 4, n. 7

;

Bour. Com. 513; 3 Mai. 254;
2 Rog.. 1844 ; C. N. 1522.

[11.445.]

1409. If the clause estab-
lishes this definitive agreement
with regard to the heirs only
of one of the consorts, such
consort, if he survive, has a
right to the legal partition by
halves. — Poth. Com. 453; 3
Mai. 254; 3 Delv. 50; 12 P.
Fr.119--; 2 Rog. 1844 ; C.N.
1523. [11.445.]

1410. The husband or his

heirs who, in virtue of the
clause mentioned in article

1406, retain the whole of the
community, are obliged to pay
all its debts. The creditors
in such case have no action
against the wife or against her
heirs.—If it be the wife survi-
ving who, in consideration of
a stipulated sum, has the right
of retaining the whole of the
community against the heirs
of the husband, she has the
option of either paying such
sum and remaining liable for

all the debts, or of renouncing
the oommunity and abandon-
ing to the heirs of the husband
both the property and the debts.

-Poth. Com. 55, 57, 58, 60, C.
0. t. 10, n. 82 ; 3 Delv. 50 ; 3
Mai. 255; 12 P. Fr. 119-127;
2 Rog. 1844; C. N. 1524. [II.
445.1

1411. When the oonsorts

stipulate that the whole of the
oommunity shall belong to the
survivor, or to one of them
only, the heirs of the other
have a right to take back what
had been brought into the
community by the person they
represent.—Such a stipulation

is out a simple marriage cove-
nant, and is not subject to the
rules and formalities applicable

to gifts.—3 Mai. 25fi; 12 P. Fr.

128-131 ; 2 Rog. 1845-1847 ; C.

N. 1525. [II. 445.]

§ 7. 0/ community by general

title.

1412. The consorts may
establish by their contract of

marriage a general community
of their property both move-
able and immoveable, present
and future, or of all their

present property only, or of

their future property only.—ff.

L. 3, L. 7, pro socio. ; 3 Mai.
256 ; 12 P. Fr. 132-139 ; 2 Rog.
1843; C.N. 1526. [11.447.]

Proviaiona common to the arti-

clea of this aection.

1413* The above articles

do not confine to their precise
provisions the stipulations of

which conventional community
Is susceptible.—The consorts
may make any other covenants,
as mentioned In articles 1257
and 1384.—12 P. Fr. 140, 141;
Merl. Noccs (Secondos), § 7, a.

2, n. 4; C.N. 1527. [11.447.]
1414. Conventional com-

munity remains subject to the
rules of legal community in all

cases where they have not

been implicitly or explicitly

d&parted from by the contract.

—6 Toul. 817
i

12 P. Fr. 141
j
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3 Dolv. 9, 40: C. N. 1528.

[II. 447.]

i 8. 0/ eovenanta excluding
communitif.

1415i When the consorts
stipulate that there shall be no
community, or that they shall

be separate as to property the
effects of such stipulations are
as follows.— Poth. Com. 461,
464, C. 0. 1. 10, n. 83 ; 3 Mai.
268; 12 P. Fr. 142, 3 ; 3 Delv.

61 J C. N. 1629. [II. 447.]

I. Of the clause simply excluding
community.

1416. The clause which
declares that the consorts
marry without community does
not give the wife the right to

administer her property, nor to

receive the fruits thereof; these
arc deemed to be contributed
by her to her husband to enable
him to bear the charges of
marriage.—Ren. Com. pt. 1, o.

4, n. 6 ; Poth. Com. 461, 462,

C. 0. t. 10, n. 83, P. Mar. 87
j

3 Mai. 268, 269 j 12 P. Fr.

144 --
J

3 Delv. 62 ; 2 Rog.
1849 } C. N. 1630. [II, 447.]

1417. The husband retains

the administration of the move-
able and immoveable property
of his wife, and as a conse-
quence the right to receive all

the moveable property she
brings with her, or which
accrues to her during the mar-
riage ; saving the restitution

he is bound to make after its

dissolution, or after a separa-
tion of property judicially pro-
nounced.—Poth. Com. 463, P.

Mar. 97 ; 12 P. Fr. 147 j 3 Delv.

62; C.N. 1631. [11.447.]

1418( If> amongst the

moveable property brought by
the wife or which accrues to

her during m&rriage, there be
things which cannot be used
without being consumed, an
appreciatory statement must
be joined to the contract of

marriage, or an inventory
must be made of them at tlio

time when they so accrue to

her, and the husband is bound
to gi^e back their value ac-

cording to the valuation.— ff.

L. 42, de ju. dot.; 12 Toul.

663 - ; 3 Mai. 269 ; 12 P. Fr.

147; 3 Delv. 62; 2 Rog. 1850:
C. N. 1632. [II. 447.]

1419. The husband, with
regard to such property, has

all the rights and is subject to

all the obligations uT a usu-
fructuary.—ff. L. 13, L. 15, L.

16, de imp. in res dot., L. 28, §

1, de don. int. vir. ; 3 Mai. 260

;

12 P. Fr. 148 ; 3 Delv. 62 ; 12

Toul. 663 -; 2 Rog. 1851 j C.

N. 1633. [II. 449.]

1420. The clause which
declares that the consorts mar-
ry without community, does

not prevent its being agreed

that the wife, for her support

and personal wants, shall re-

ceive her revenues in whole or

in part, upon her own acquit-

tances.—Bour. Com. pt. 1, c. 2,

8. 1, dist. 1, n. 2 ; Poth. Com.

n. 466 ; 3 Mai. 260 ; 12 P. Fr.

149 -; C. N. 1634. [II. 449.]

1421. The immoveables of

the wife which are excluded

from the community in the

cases of the preceding articles

are not inalienable.— Never-

theless they cannot be alien-

ated without the consent of the

husband, or, upon his refusal

without judicial authorization.
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-3 Mai. 260 ; 12 P. Fr. 160, 1

.

3 Delv. 62
J
2 Rog. 1821; C.

N. 1535. [II. 449 j III. 383.]

II. Of the clause of separation of

property.

1422. When the consorts

have stipulated by their con-

tract of marriage that thoy
shall be separate as to proper-

ty, the wife retains the entire

administration of her property
moveable and immoveable and
the free enjoyment of her reve-

nues.—Leb. Com. 1. 3, c. 2, s.

1, dist. 2, n. 30 ; Bour. 1. 1, pt.

4,0. 4,8. 4, a. 16, 16; Poth.

Com.464, 465, P. Mar. 16, 98 ; 3

Mai. 260,1; 12 P. Fr. 162,3;
3 Delv. 53 ; 2 Rog. 1852 ; C. N.
1536. [11.449.]
1423i Each of the consorts

contributes to the expenses of

marriage according to the
covenants contained in their

contract, and if there be none,
and the parties cannot come to

an understanding upon the
subject, the court determines
the contributory portion ofeach
consort according to their re-

spective means and circum-
stances.—Poth. Com. 464; 12
P.Fr. 158,9; 3 Delv. 63; C.
N.1537. [11.449.]

1424. The wife cannot in
any case, nor by virtue of any
stipulation, alienate her im-
moveables without the special
consent of her husband, or, on
his refusal, without being judi-
'cially authorized.—Every gen-
eral authorization to alienate
immoveables, which is given
to the wife cither by the con-
tract of marriage or subse-
quently, is void.—C. P. 223; 1
Soef. cent. 4, c. 5 ; Lap. cent.

16

I, c. 67 ; Lob. Com. 1. 2, c. 1, s.

4, n. 8 ; Poth. Com. 464, P. Mar.
n. 98; 3 Mai. 262-4 ; 12 P. Fr.

156; C. N. 1538. [11. 449.]

1425. AVhcn the wife who
is separated as to property has
left the enjoyment of her pro-
perty to her husband, the lat-

ter upon the demand which his

wife may make, or upon the
dissolution of the marriage, is

bound to give up only the
fruits which are then existing,

and is not accountable for

those which, up to such time,

have been consumed.—Cod. L.

II, do pact. conv. ; 3 Mai. 264;
12 P. Fr. 165 " ; 2 Rog. 1853

j

C.N. 1539. [IL 449.]

CHAPTER THIRD.

OP DOWEB

SECTION I.

General provisions.

1426. There are two kinds
of dower, that of the wife and
that of the children.— These
dowers are either legal or cus-
tomary, or prefixed or conven-
tional.—2 Lau. C. P. 261 - ; 2
Arg. 126 ; Poth. Douaire, 1, 2.

[II. 451.]

1427. Legal or customary
dower is that which the law,
independently of any agree-
ment, and as resulting from
the mere act of marriage, es-

tablishes upon the property of

the husband, in favor of the

wife as usufructuary, and of
the children as owners.—C. P.

247, 263; 2 Arg. 129; Poth.

Douaire, 2, 291 ; 12 P. Fr. 166,

166. [II. 451.]

1428. Prefixed or conven-
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tional (lower is that which the
parties have agreed upon, by
the contract of marriage.—0.

P. 265
J 2 Lau. 272 -- ; 2 Pr.

de la Jan. 134; Poth. Douaire,
2. JTII. 461.]

1489* Conventional dower
excludes customary ; it is how-
ever lawful to stipulate that
the wife and the children shall
have the right to take either the
one or the other, at their op-
tion.—C. P. 261 J 2 Lau. 286

;

2 Pr. de la Jan. 126 ; 2 Arg.
128, 142; Poth. Douaire, 138.

[II. 451.]

1430. The option made by
the wife, after the opening of
the dower, binds the children,
who must remain satisfied with
whichever dower she has
chosen.— If she die without
having made the choice, the
right of making it passes to
the children.— C. P. 261 ; 2
Lau. 286; 2 Arg. 142; Poth.
Douaire, 321. [II. 451.]

1431. If there be no con-
tract of marriage, or if in that
which has been made the par-
ties have not explained their
intentions on the subject, cus-
tomary dower accrues by the
sole operation of law.—But it

is lawful to stipulate that there
shall bo no dower, and such a
stipulation binds the children
as well as the mother.—C. P.
247 ; 2 Pr. de la Jan. 127

;

Ren. Douaire, c. 4, n. 12 ; Poth.
Douaire, n. 3, 5, 151. [II. 451.]
1432. Dower whether con-

ventional or customary is not
regarded as a benefit subject
to the formalities of gifts, but
as a simple marriage covenant.
—Poth. Douaire 292-; 12 P.
Fr. 163. [II. 451.]

1433. The right to conven-
tional dower accrues from the

date of the contract of marri-
age, and the right to custo-

mary dower from the date of

the celebration, or from tho

date of the contract if there be

one in which it is stipulated.—
Loi. Douaire, r. 20; 2 Lau.

266; Ren. Douaire; Poc. 224;
Poth. Douaire, 147 ; 12 P. Fr.

164. [II. 451.]

1434* Customary dower
consists in the usufruct for tho

wife, and the ownership for the

children, of one half of tho

immoveables which belong to

the husband at the time of the

marriage, and of one half of

those which accrue to him dur-

ing marriage from his father

or mother or other ascendants.

—C. P. 248 ; 2 Pr. de la Jan.

122-3 ; 2 Lau. 265 - ; 2 Arg.

130 ; Poth. Douaire, 12. [IL

451.1

1435. Immoveables which

tho husband has contributed as

moveable under a clause of

mobilization, in order to bring

them into the community, are

not subject to customary

dower;—Neither are immove-

ables by fiction, composed of

moveable objects which tho

hueband has reserved to him-

self by the clause of realiza-

tion in order to exclude them

from the community.—2 Pr. de

la Jan. 127 ; Poc. r. 18, p. 223;

Ren. Douaire. c. 3, n. 9, 106;

Lac. Douaire, s. 2, n. 7, 22;
'

Leb. Sue. 1. 2, c. 5, dist. 1, n.

21 ; 6 L. C. R. 325. [II. 451.]

1436. The customary dower

resulting from a second marri-

age, when there are children

born of the first, consists in a
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half of the immoveables, not
affected by the previous dower,
which belong to the husband at

the time of the second marri-
age, or which accrue to him
during such marriage from his

father or mother or other as-

cendants.— The rule is the

same for all subsequent mar-
riages which the husband may
contract, when there are child-

ren of the previous marriages.

-C. P. 253, 254; 2 Arg. 136;
Ren. Douaire, c. 11, n. 1 --

;

Poth. Douaire, 4, 5. [II. 453.]

1437* Conventional dower,
when there is no agreement to

the contrary, also consists in

the usufruct for the wife, and
the ownership for the children,

of the portion of the moveable
or immoveable property which
constitutes it according to the

contract ofmarriage.—The par-
ties may, however, modify this

dower at will ; they may stipu-

late, fur example, that it shall

belong to the wife in full owner-
ship, to the exclusion of the

children, and without return,

or that the dower of the latter

shall be different from that of
their mother.—2 Pr. de la Jan.
134; 2 Arg 127, 128; Ren.
Douaire, c. 4, n. 1 --; 12 P.
Fr. 165, 166. [II. 453.J
1438< Dower, whether cus-

tomary or conventional, is a
right of survivorship which
opens by the natural death of
the husband.—It may however
be opened and become exigible
by the ftivil death of the hus-
band, or by separation from
bed and board, or separation
of property only, if such effect
result from the terms of the
contract of marriage.—It may

likewise be demanded in the
case of the absence of the hus-
band, under the circumstances
and conditions expressed in

articles 109 and 110.—C. P.

163 } 2 Pr. de la Jan. 124 ; L.

& B. let. D, 0. 35 ; Month. Arr.

63 ; 1 Desp. pt. 1, t. 13, s. 5

;

2 Bret. H. 1. 4, q. 1 ; Ken.
Douaire c. 5, n. 40 -- ; 2 Arg.
129, 130 ; Lac. Douaire, a. 0.

n. 1, 2 ; Lam. t. 34, a. 4; 12
P. Fr. 167 ; C. 36, 1403. [II.

453.1

1439. If the wife be alive

at the time of the opening of

the dower, she enters im-
mediately upon the enjoyment
of her usufruct; the children

cannot take possession of tho
property until after her death.

—If the wife die first, the

children enjoy the dower as

owners from the moment of its

opening.—Where the wife dies

first, if at the death of the hus-
band no children or grandchild-
ren issue of the marriage be
living, the dower is extinguish-

ed and the property remains in

the Ruccession of the husband.
C. P. 263, 265; 2 Lau. 272,

287 — ; Poc. Douaire, r. 8, p.
2*9 ; Loi. Douaire, r. 6 ; 2 Arg.

130, 142, 145, 146 ; Lam.
Douaire, a. 32, 34 ; 12 P. Fr.

174. [11.453.]

1440. Conventional dower
is taken from the private pro-

perty of the husband.—C. P.

257, 260 ; 2 Lau. 281 ; 2 Pr. de
la Jan. 135; 2 Arg. 140 ; Lam.
Douaire, a. 35. [II. 453.]

1441. The wife and the

children are seized of their re-

spective rights in the dower
from tho time it opens, with-

out the necessity of a judicial
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demand; such a demand is

however necessary against sub-
sequent purchasers, in order to
give rise, as regards thorn, to

the fruits of the immoveables
and the interest of the capital
sums, which thoy have ac-
quired in good faith, and
which are subject to or charged
with dower.—C. P. 251, 262,
256; 2 Lau. 280; Poo. r. 10,

p. 220; 2 Arg. 132, 3; Loi.
Douaire, r. 10; Poth. Douaire,
189, 332; Lam. Douaire, a. 9.

[II. 463.]

1442* Customary dower,
and conventional dower when
it consists of immoveables, is a
real right, and is governed by
the law of the place where the
immoveables subject to it are
situated.—C. P. 249 ; 2 Pr. de
la Jan. 128, 120; 2 Lau. 260;
2 Arg. 133. [II. 463]
1443. Neither the aliena-

tion by the husband of im-
moveables subject to or charged
with dower, nor the charges or
hypothecs which he may have
imposed upon them, either with
or without the consent of his
wife, afifect in any manner the
rights of the latter or of the
children, unless she has ef-
pressly renounced in confor-

mity with the following article.

—Such alienation and charges
are equally without effect, as
regards both the wife and the
children, even when made in

the name and with the consent
of the wife, although she be
authorized by her husband;
subject to tho same exception.

C. P. 249, 260; 2 Lau. 260; 2

Pr. do la Jan. 130; 2 Arg 146

;

Poo. 225 ; Lam. Douaire, a. 5

;

C. 1301. [II. 456.]

1444. The wife who is of
age may however renounce her
right of dower, whether cus-
tomary or conventional, upon
such immoveables as her hus-
band sells, alienates or hy-
pothecates.—This renunciation
may bo made either in the act

by which the husband sells,

alienates or hypothecates) tho

immoveable, or by a separate

and subsequent act.—C. S. L.

C. 0. 37, 8. 62, § 1, 8. 64; 25 V.
0.11,8.8. [11.455.]

1445. Such renunciation

has the effect of discharging

the immoveable affected by
dower from any claim which
the wi£e may have upon it

under that title, and neither

she nor her heirs can exercise

against any other property of

the husband any recourse to bo

indemnified or compensated
for the right thus abandoned;
notwithstanding the provisions

of this title or any other pro-

visions of this code respecting

the replacements, indemnities

or compensations which con-

sorts or other parties owe to

each other in cases of partition.

—C. S. L. C. c. 37,8. 52, §2;
C. 1303. [II. 455.]

1446. As to the dower of

the children, it can be exercised

only upon immoveables subject

to the dower of their mother

which have not been alienated

or hypothecated by their father

during the continuance of the

marriage with her renunciation

made in the manner prescribed

in article 1444.—Children who

have attained the age of majo-

rity may,after the death of their

mother, renounce their dower

in all cases in which the latter
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could havo done so herself, and
in tbo same manner and with
the same effect.—C. S. L. C. c.

37, 8. 63. [II. 456.]

1447« Sales under execu-
tion, judgments in confirmation

of title, and adjudications in

forced licitations, when they
taico place before the opening of

the customary dower, whether
such dower results from the
law alone, or has been stipu-

lated, do not affect immoire-
ables subject to dower.—Never-
theless if the sale under execu-
tion take place at the suit of
a creditor whose claim is an-
terior and preferable to the
dower, or if such creditor be
collocated upon any of the said
proceedings, the alienation or

the confirmation is valid and
the immoveable is discharged.
The creditors whose claims
rank subsequently, who in such
case receive the surplus of the
price, are bound to bring it

Dack if the dower accrues, and
cannot receive the moneys with-
out giving security if the dower
bo apparent upon the proceed-
ings.— When, as in the first

case mentioned in this article,

tho dower is not extinguished
by the sale or the judgementof
conGrmation, the party to whom
tho property has been adjudi-
cated or who has obtained
the judgment may likewise,
when he has been evicted,
oblige tho creditors who have
received the price to bring it

back, and if the dower appear
upon tho proceedings, the credi-
tors are not collocated unless
they give security to bring back
whatever portion of the dower
they may receive. If the credi-

16*

tors refuse to give security the
person to whom the property
is adjudicated keeps or takes
back the amount subject to
dower, upon giving security
himself that he will repay.

—

Customary dower when open
does not fall under the rules of
this article.—C. S. L. C. c. 37,
8. 1 -; C. S. C. 25 V. 0. 11, 8.

2,3,4; 10 L. 0. B. 301, Sims
vs. Evans ; Loi. Douaire, a. 7,

8; 2 Arg. 146, 147; L. & B.
let. D, n. 20; Ren. o. 10, n.
1 — ; Bac. D. J. c. 15, n. 72;
Lac. D^cret, 153, 164; Lam.
Douaire, a. 20-23. [II. 455.]
1448. If the dower which

is not yet open be the conven-
tional dower, whether it con-
sists in an immoveable or in an
hypothecary claim, it is sub-
ject to the effect of tho registry
laws, and is extinguished by
the sale under execution and
the other proceedings mention-
ed in the preceding articles as
in ordinary cases ; saving to

the parties interested their

rights and recourse and the
securities to which they may be
entitled.—Conventional dower
when open is subject to the or-

dinary rules,—C. S. L. C. c. 37,

s. 1 — ; 25 V. c. 11, s. 2-4; 6
L. C. R. 100, Forbes vs. Le-
gault; 3 Rev. 478, ex parte
Gibb, it fort. [IL 457.]

1449. The purchaser of an
immoveable which is subject
to or hypothecated for dower,
cannot prescribe against cither

the wife or the children so long
as such dower is not open.

—

Prescription runs against chil-

dren of full age, during the
life-time of their mother, from
the period when the dower
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opens.—Ren. Douaire, o. 15;
2 Arg. 148, 149; Lao.Donairo,
244 ; Poth. Douairo, n. 80, ; C.

P. 117 ; Lam. Douaire, a. 16.

[II. 467.]

SECTION II.

Particttlar provisions as to

the dower of the wife.

1450* The conventional
dower of the wife is not incom-
patible with' a gift of usufruct
made to her by the husband

;

she enjoys under such gifts

the property comprised in

them, and takes her dower
from the remainder, without
diminution or confusion.—C.

P. 257 ; 1 Lau. 192 ; 2 Id. 281

;

Loy. Douaire, 15 j Poc. 221;
Ric. on. a. 261 C. P. ; 2 Arg.
140; Poth. Douaire, 264—;
Lam. Douaire, a. 35. [II. 457.]

1451. If the dower of the
wife consist in money or rents,

the wife, in order to obtain
payment of it from the heirs

and representatives ofher hus-
band, has all the rights and
actions which belong to the
other creditors of' the succes-
sion. — Poth. Douaire, 194;
Lam. Douaire, a. 15. [II. 457.]

1452* If the dower consist

in the enjoyment of a certain

Eortion of the property of the
usband, a partition must bo

effected between the wife and
the heirs of the husband, by
which she receives the portion
which she has a right to enjoy.

—The widow and the heirs

have reciprocally an action to

obtain this partition, in the
ease of refusal on the part of
either.—Loi. Douaire, r. 21

;

Poc. r. 20, p. 224 ; Poth. Dou-

aire, 174 --; 12 P. Fr. 169.

[11.457.]
1453. The dowagor, like

other usufiuctuaries, has a
right to the natural and indus-

trial fruits attached by branch
or root to the immoveable sub-

ject to dower when such dower
opens, without being obliged

to refund the expenses incurred

by the husband in order to

produce them.—The same rule

applies to those who outer into

the enjoyment of the owner-

ship of such immoveable, after

the extinction of the usufruct.

—Poth. Douaire, 201, 272, 273;

Lam. Douaire, a. 14; C. 450.

[II. 457.]

14:54:. The dowager, as

long as she remains a widow,

enjoys the dower, whether cus-

tomary or conventional, upon

giving the security of her oath

to restore it; but, if she re-

marry, she is bound to give

the same security as any other

usufructuary.—C. P. 264 ; 2

Arg. 132; Poth. Douaire, 221;

Lam. Douaire, a. 36. [II. 457.]

1455. If the wife who has

remarried cannot give the

necessary security, her usu-

fruct becomes subject to the

provisions of articles 465, 40(5

and 467.—Poth. Douaire, 227;

Lam. a. 36-38. [IL 459.]

1456. The dowager is bound

to maintain the leases made by

her husband subject to her

dower, provided there has been

no fraud nor excessive anticipa-

tion—Poc. r. 25, p. 227 ; Ren.

Douaire, c. 14; Coq. q. 156;

Poth. Douaire, 229; Lam. 45;

C. 457. [II. 459.]

1457. Leases made by her

during the term of her enjoy-
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ment oxpiro with hor usu-
fruct; nevortholess, tho farmer
or lessoo has a right, and may
bo obliged, to continue in oc-

cupation during the remainder
of the year which had begun
when the usufruct expired,

subject to the payment of the

rent to the owner.—Ren. Dou-
aire, c. 14 ; Poc. 227 j Coq. q.

156 ; Poth. Douaire, 229, 279

;

Lam. a. 46 ; C. 457. [II. 459.]

1458. Tho dowager, like

any other usufructuary, is

liable for all tho ordinary or

extraordinary charges which
affect the immoveable subject
to dower, or which may be im-
posed upon it during the term
of hor enjoyment, as set forth

in tho title Of Uaufruct, of
line and Habitation. — Ren.
Douaire, c. 8, n. 8 ; Loi. r. 18

;

2Pr. do la Jan. 136; Poc. r.

26, p. 227 ; Lac. Douaire, 244

;

Poth. Douaire, 230 -- ; Lam.
Douaire, a. 42. [II. 459.]

1459. She is liable only
for the lesser repairs ; for the
greater repairs, tho owner re-

mains liable, unless they have
been necessitated by the fault
or negligence of the dowager.
-C. P. 262

J Poc. r. 28, p. 228

;

Loi. Douaire, r. 18; 2 Pr. de
la Jan. 136, 138; Lac. Douaire,
n. 45 ; Poth. Dou. 237 ; Lam.
a. 45; C. 468, 469. [n.459.]
1460. The dowager, like

every other usufructuary, takes
tho things which are subject to
the dower in tho condition in
which they are at tho time of
the opening.—Tho same rule
applies to the dowable child-
ren, as regards tho property
itself, in cases whore tho usu-
fruct of the wife does not take

place.—If they do not take the
property until after the ex-
piration of the usufruct, or if

at that time there be no dowable
children, the succession of tho

wife is answerable, in the first

case to such children, and in

the second case to the heirs of
the husband, according to tho

rules which relate to tho enjoy-
ment and tho obligations of tho

usufructuary under particular

title.—fif. L. 65, do usuf. L. 12,

do u. et usuf. ;' 2 Pr. de la Jan.

138 ; 2 Arg. 202 ; Lao. Douaire,

s. 6, p. 239, 244; Guy. Usu-
fruit 393 ; Merl. Dou. § 2, n. 2

;

C. 455-476. [II. 459.]

1461. If nevertheless, dur-
ing tho marriage, oonsiderable

additions have been made to

the thing, the wife cannot enjoy
them without paying the excess

of value, if her dower consist

in ownership, or tho interest of

such excess, if it be in usufruct.

—She may however demand the

removal of such additions if it

can be effected with advantage
and without deteriorating the

thing.—If thpy cannot be re-

moved, the wife may, for tho

purpose of paying the excess

of the value, obtain a licita-

tion.— Dowable children who
take the property without their

mother having had the usu-
fruct of it, fall under the same
rules with regard to such ad-
ditions.—If during the marri-
age, the thing subject to dower
have suffered deterioration, to

the benefit of the husband or of

the community, tho wife and
tho children who claim dower
are entitled to compensation.
—Leb. Sue. 383; Ren. Dou-
aire, 30-1 ; 3 Or. C. 906 ; Dupl.
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Douaire, 240 ; Lem. Douaire,

'

307; Poth. 238-9; 7 N. D.
100; Lam. Douaire, a. 11-13;
C. 417, 682. [II. 459.]

1462. The dower of the
wife is terminated like any
other usufruct by the causes
enumerated in article 479.—

2

Pr. do la Jan. 140 ; Poth. Dou-
aire, 247-240,263-256. [11.461.]
14:63. The wife may be de-

prived of her dower by reason
of adultery or of desertion.—In
either case, an action must
have been instituted by the
husband, and a subsequent
reconciliation must not nave
taken place ; the heirs, in such
case, can only continue the

action commenced, if it have
not been abandoned.—2 Pr. do
la Jan. 141 ; Poo. r. 20-31

;

Loi. Douaire, r. 30 ; Coq. q.
147 ; Poth. Douaire, 256 —

;

Lam. Dou. a. 47-49; C. 187,

211 ; 1 Rev. 460. [II. 461.]

1464. The wife may also

be declared to have forfeited

her dower by reason of the

abuse she has made of her en-
joyment, under the circum-
stances and modifications set

forth in article 480,—Ren. Dou-
aire, c. 12, n. 21, 22 ; Poc. r.

28, p. 228 ; Poth. Douaire,
262,263; C.480. [IL 401.]

1465. If the wife be de-
clared to have forfeited her
usufruct for any of the causes
above mentioned, or if, after

tho opening of the dower, she
renounce it simply and ab-
solutely, the dowable children

tako the property from the

time of the renunciation, or of
tho forfeiture, if it take place
after the opening.—Lam. Dou-
aire, a. 66. [II. 461.]

8K0TI0N Iir.

Particular provisions as to

tho dower of children.

1466. The children entitled

to dower are those who are

born of the marriago for which
it was constituted.—Children
of the consorts who were born
before the marriage, but aro

legitimated by it, are deemed
to be children ofthe marriago;
so are those who were con-

ceived at the time of their

father's death and are born

afterwards ; and so are also

the grandchildren whose father

being a child of tho marriage,

died before the opening of tho

dower. — Those children only

can claim dower who were ca-

})able of succeeding to their

ather at tho time of his death.

—Poth. Douaire, 344 -, 392;

Lam. Dou. a. 56, 63 ; 12 P. Fr.

374. [II. 461.]

1467. A child who assumes

tho quality of heir to his father,

even under benefit of invento-

ry, can have no share in the

dower.—C. P. 260, 251, 254;

2 Lau. 266 — ; Poth. Douaire,

350, 361 ; 2 Arg. 143 ; 2 Pr. de

la Jan. 143. [II. 461.]

1468. In order to be en-

titled to dower, the child is

bound to return into the suc-

cession of his father all such

benefits as he has received

from him, in marriage or other-

wise, or to take less in the

dower.—C. P. 262; 2 Lau.

260 ; 2 Pr. de la Jan. 144 ; 2

Arg. 145, 146; Poth. Douaire,

352--; Lam. Douaire, a. 62.

[IL 461.]

1469. The dowered child-

ren aro not bound to pay the
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debts which have been con-
tracted by their father since

tlio marriage ; as to those which
were contracted previously,

they are only liable hypotho>
carily for them, with a re-

course against the other pro-

perty of their father.—C. P.

250; 2Lau. 262; 2 Arg. 255;
Lam. Douaire, a. 62. [II.

403.1

l470» When a conven-
tional dower consists in a sum
of money to be paid once for

all, it is to all intents deemed
moveable.—C. P. 259 ; 2 Lau.
284. [11.463.]

1471. After the opening of
the dower and the termination
of the usufruct of tho wife, the
property composing such dower
IS divided amongst the child-

ren and grandchildren entitled

to it, in tho same manner hm if

it had fallen to them by succos-

sion.—Tho shares of thoso who
renounce remain in tho succes-
sion, and do not increase the

shares of the other children
who take dower.—C. P. 250

;

2 Pr. do la Jan. 143; 2 Arg.
141, 143, 144 ; Poth. Douaire,
393-395 ; Lam. a. 61 ; 12 P.

Fr. 176. [II. 463]

TITLE FIFTH.
OF SALE.

CHAPTER FIRST.

GENERAL PROVISIONS.

1472. [Sale is a contract
by which one party gives a
thing to the other Tor a price
in money which the latter ob-
liges himself to pay for it.—It
is perfected by the consent
alono of the parties, although
the thing sold be not then
delivered ; subject neverthe-
less to the provisions contain-
ed in article 1027 and to the
special rules concerning tho
transfer of registered vessels.]
—Dom. 1. 1, t. 2, 8. 1, n. 1, 2;
Tr. Vente, n. 4, 37 - ; 6 Marc.
142 -; C. 1022, 1025-1027;
C. N. 1682, 1583. [II. 39

:

III, 383.]

1473. The contract of sale

is subject to the general rules

relating to contracts and to the
effects and extinction of obli-

gations declared in the title Of
Obliffationa, unless it is other-
wise specially provided in this

code—C. N. 1584. [II. 39.]

1474. When things move-
able are sold by weight, num-
ber or measure, and not in tho
lump, tho sale is not perfect
until they have been weighed,
counted or measured; but tho
buyer may demand the delivery

of them or damages according
to circumstances—ff. L. 8, De
per. et com. rci vend. ; L. 35,

§ 6, De contr. empt. ; Poth.
Ventc, n. 308; 6 Marc. 149;
Tr. Vente, n. 86, 87; 14 Fen.
4, 21, 85,153,182,183; C.N.
1585. [II. 39.]
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1476. The sale of a thing
upon trial is presumed to be
made under a suspensive con-
dition, when the intention of
the parties to the contrary is

not apparent.—ff. L. 3, L. 34

;

S 5, Do contr. empt., L. 31, (
32, De 8Bd. od. ; Dom. 1. 1, t. 2,

B. 4, n. 8 ; Poth. Vente, n.

264-G ; 6 Marc. 156 ; Tr. Vente,
n. 100, 107; C. N. 1688. [11.39.]

1476* A simple promise of
sale is not equivalent to a sale,

but the creditor may demand
that the debtor shall execute
a deed of sale in his faVor ac-
cording to the terms of the
promise, and, in default of so
doing, that the judgment shall

be equivalent to such deed and
have all its legal effects ; or he
may recover damages accord-
in.:^ to the rules contained in
the title Of Obligation:—V^iYi.
Vente, 479 ; Bard. Arr. 2 Mar.
1627

J
J. A. Arr. 28 May 1668;

Perrault vs. Arcand, 4 L. C. R.
449; C.N. 1689. [11.39.]
14:77. If a promise of sale

be accompanied by the giving
ofearnest, each of the contract-
ing parties may recede from it;

ho who has given the earnest,
by forfeiting it, and he who re-
ceived it, by returning double
the amount. — Poth. Vente,
500 -; C. L. 2438; C. C. V.
1122; C.N. 1690. [11.39.]
1478. A promise of sale

with tradition and actual pos-
session is equivalent to sale.

—

Kerr & Livingston, 1 L. C. R.
275 ; Gosselin & G. T. R., 9 L.
C. R. 315 ; Patton & Gosselin,
23rd May, 1866; C. N. 1589.
[II. 41.1

1479. The expense of the
title deed and other accessories

to a sale is borne by the buyer,
unless it is otherwise etipu-

latod.—C. L. 2441 j 0. C. V.
1123} C.N. 1693. [11.41.]
1480. The articles of this

title, in so far as they affect tho

rights of third persons, are sub-
ject to the special modificationR

and restrictions contained in

the title Of Ji€ffi$tration of
Heal Jtighta. [II. 41.]

1481. Tavern-keepers, or

others, selling to persons other

than travellers, intoxicating
liquors to be drunk on tho

spot, have no action for tho

recovery of the price of such
liquors.—C. P. 128 ; Guy. Ca-
barotior, 575 ; C. 0. 267 ; N. I).

Cabaret, n. 16, Aubergiste, n.

4. [II. 41.]

CHAPTER SECOND.

OV THE CAPACITY TO BUY OR SELL.

1482. The capacity to buy
or sell is governed by tho

general rules, relating to the

capacity to contract, contained

in chapter first, of tho title Of
Obligations.—C. N. 1694. [it.

41.]

1483. Husband and wife

cannot enter into a contract of

sale with each other.—Poth.

Don. M. n. 78; Dum. on 156

C. P. n. 5 ; 12 Toul. 62 ; 6 Miirc.

185; C. C. V. 1125; C. P. 282;

2Pi. 197; C.N. 15^6. [11.41.]

1484. The following per-

sons cannot become buyers,

cither by themselves or by

parties interposed, that is to

say :—Tutors or curators, of

tho property of those overwhom
they are appointed, except in

sales by judicial authority;—

Agents, of the property which
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they are charged with the
aale of ;—AdminiBtrators or
trusteea, of the property in

thoir oharge, whether of public
bodies or of private persons ;

—

Public officers, of national pro-
perty, the sale of which is

made through their ministry.

—The incapacity declared in
this article cannot be set up by
the buyer ; it exists only in

favor of the owner and others

having an interest in the thing
sold.—if. L. 34, 9 7, L. 46, Do
contr. empt. ; God. L. 5, De
oontr. empt. ; Lam. arr. t. 4, a.

96, t. 22, a. 27 ; Ord. 1524, a.

23 ; 0. 0. 54 ; 0. 1629, a. 94

;

Dom. 1. 1, t. 2, s. 8, intr. $, &
n. 1, 2 ; Poth. Yente, 13 ; 6

Maro. 190-193 ; 1 Tr. Vente,
n. 187 - ; C. L. 2421, 2422 ; C.

C. V. 1126, 1127 ; C. N. 1596.

[II. 41.1

148ot Judges, advocates,
attorneys, clerks, sheriffs, bail-

iffs and other officers connect-
ed with courts of justice, can-
not become buyers of litigious

rights which fall under the
jurisdiction of the court in

which they exercise their func-
tions.—C. N. 1597. [II. 41.]

CHAPTER THIRD.

OF THINGS WHICH HAT BE SOLD.

1486. Every thing may be
sold which is not excluded
from being an object of oom-
inerco by its nature or destina-
tion or by special provision of
law. — C. 1059-1061 ; Poth.
Vonte, 10, 11 ; C. N. 1598.

[11.41.1

1487. [The sale of a thing
which does not belong to the
seller is null, subject to the

exceptions declared in the ^hree

next following articles. The
buyer may recover damages of
the seller, if he were ignorant
that the thing did not belong
to the latter.]—Poth. Vonte, 7

;

1 Tr. Vente, n. 230, 231, 236
;

6 Marc. 208 ; Cad. 196, 7 j C.
L. 2427 ; C. C. V. 1130 ; C. N.
1699. [II. 43.]

1488. [Th6 sale is valid if

it be a commercial matter, or
if the seller afterwards become
owner of the thing.] — Tr.

Vente, n. 236 ; 6 Marc. 208 :

Cad. I. c. [II. 43.]

1489. If a thing lost or

stolen be bought in good faith

in a fair or market, or at a
public sale, or from a trader

dealing in similar articles, the
owner cannot reclaim it, with-
out reimbursing to the purcha-
ser the price he has paid for

it.—Lam. arr. t. 21, a. 06 ;

Poth. Chep. n. 45, 48, 60 ; Tr.

Vente, n. 42 ; Merl. Vol. s. 4, 5

1, n. 2
J

C. C. V. 1682 ; C.

2268; C.N. 2280. [11.43.] •

1490. If the thing lost or

stolen be sold under the au-
thority of law, it cannot be re-

claimed C. S. L. C. c. 66 ; C.

L. 3474. [II. 43.]

CHAPTER FOURTH.

OF

\

THE OBLIGATION'S OF THE
SELLER.

SECTION I,

General provisions.

1491. The principal obli-

gations ofthe seller aro : 1. The
delivery, and, 2. The warranty
ofthe thing sold.—Poth. Vente,

41, 42 ; C. N. 1603. [II. 43.]
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SECTION II.

Of delivery.

1^92> Delivery is the trans-

fer of a thing sold into the

power and possession of the

buyer.—Dora. 1. 1, t. 2, s. 2, n.

6 J C.N. 1604. [11.43.]
1493. [The obligation of

the seller to deliver is satisfied

when he puts the buyer in

actual possession of the thing,

or consents to such possession

being taken by him, and all

hindrances thereto are remov-
ed.]—ff. L. 9, § 6, De acq. rer. j

L. 21 ; L. 25, § 1, Do acq. poss.

;

L. 47, De contr. empt. ; L. 1,

De per. rei vend. ; Cod. L. 1,

L. 28, De don.; Poth. Vente,
313-315

J
Dom. 1. 1, t. 2, s. 2,

n. 7; 6 Marc. 221-2 j 5 ISoi.

643
J

1 Tr. Vente, n. 675-8 j C.

L. 2455
J

C. C. V. 1136
J

C.

N. 1605. [II. 45.]

14:94. The delivery of in-

corporeal thin.CB is made by
the delivery of the titles, or by
the use which the buyer makes
of such things with thp consent

of the seller.—Dom. 1. c. ; Poth.

Vente, n. 316; C. L. 2547; C.

N. 1607 ; C. 1670. [II. 45.]

1495. The expenses of the

delivery are at the charge of

the seller, and those of remov-
ing the thing are at the charge

of the buyer, unless it is other-

wise stipulated.—Poth. Vente,

n. 42-; C. L. 2459; C. N.
1608. [II. 45.]

1496. The seller is not ob-

liged to deliver the thing if the

buyer do not pay the price, un-
less a terra has been granted
for the payment of it.—ff. L.

13, § 8, De act. empti.; Dom.
1. 1, t. 2, s. 3, n. 8; Poth.

Vente, 60, 63, 65 ; C. L. 2463

;

C. N. 1612. [11.45.]

1497. Neither is the seller

obliged to deliver the thing,

when a delay for payment hus
been granted, if the buyer
since the sale have become in-

solvent, so that the seller ia in

imminent danger of losing the

price, unless the buyer gives

security for the payment at

the expiration of the term.

—

Poth. Vente, 67, Dom. 1. 1, 1. 1,

8. 2, n. 22; C. L. 2464; C.N.
1613. [II. 45.] .

1498. The thing must bo
delivered in the state in which
it was at the time of the sale,

subject to the rules relating to

deterioration contained in the

title Of Obligations.—From the

time of sale all the profits of

the thing belong to the buyer.

—Author, under a. 1150 ; Poth,

Vente, n. 47, B. R. n. 48 ; C.

L. 2465; C. C. V.1145; C. N.

1614. [II. 45.]

1499. The obligation to de-

liver the thing comprises its

accessories and all that has

been designed for its perpetual

use.—fif. L. 17, § 7, De act.

erap. ; Poth. Vente, 47, Intr.

47, 48; C. 1024; C. L. 2460;

C. N. 1615. [II. 45.]

1500. The seller is obliged

to deliver the full quantity sold

as it is specified in the contract,

subject to modifications herein-

after specified.—fF. L. 51, De
contr. empt. L. 7, § 1, De per.

etcom. rei vend. ; Poth. Vente,

250-2 ; C. N. 1616. [II. 45.]

1501. [If an immoveable
be sold with a statement, in

whatever terms expressed, of

its superficial contents, either

at a certain rate by measure-



»Als. 243

Inent, or at a singlo price for

tho whole, the seller is obliged

to deliver the whole quantity
spocificd in the contract i if

such delivery be not possible,

tho buyer may obtain a dimi-
nution of the price according
to the value of the quantity not
delivered. — If the superficial

contents exceed the quantity
specified, the buyer must pay
for such excess of quantity, or

ho may at his option give it

back to the seller.]—Dom. 1. 1,

L 2. 8. 11, n. 15 } Poth. Vonte,
250-8; Vo(^t, ad pand. De contr.

empt. n. 7 ; Merl. Vente, § 1, n.

10 ; 6 Marc. 235 ; 1 Tr. Vente, n.

336, n. 2, n. 338 —j 1 Bour. 482

;

2 Hen. 548, 1. 4, o. 6, q. 85, n.

1, 2 ; 1 Desp. 46, n. 15 ; Lap.
let. G. n. 6 ; 13 P. Fr. 81 ; 5

Boi. 655, n. 2 ; C. N. 1617, 1618,
1619. [II. 47.]

1502. [In either of the
cases stated in the last pre-
ceding article, if the deficiency
or excess of quantity be so
great, in comparison with the
quantity specifled, that it may
be presumed the buyer would
not have bought if ho had
known it, he may abandon the
sale and recover from tho seller

tho price, if paid, and the ex-
penses of the contract, without
prejudice in any case to his
claim for damages.]—16 Dur.
n. 223 ; 3 Delv. 138, n. j 1 Duv.
n. 286 ; 4 Zach. 289, n. 29, 30

;

6 Marc. 236; Title Of Obliga-
tion,, c. 6; C. N. 1618, 1019,
1620; Tr. Vente, n. 330, 331.
[II. 47.]

1503. [The rules contained
in tho last two preceding ar-
ticles do not apply, when it

clearly appears from tho de-

17

scription of the immoveable
and the terms of the contract
that the sale is of a certain
determinate thing, without re-

gard to its quantity by mea-
surement, whether such quan-
tity is mentioned or not.] [II.
47.1

1804. The action for supple-
ment of price on the part ofthe
seller, or for diminution ofprice,
or for vacating the contract, on
the part of the buyer, is sub-
ject to the general rules of pre-
scription.—C. N. 1622. [II.

47.f
1505. If two immoveable

properties be sold by the same
contract, at a single price for

the whole, with a declaration of
the contents of each, and in one
the quantity be less than stated
and in the other greater, the
deficiency of the one is com-
pensated by the excess of tho
other so far as it goes, and the
action of the buyer orseller is

modified accordingly.— £f. L.
42, De contr. empt. ; Poth.
Vente, 256 j C. N. 1623. [II.

49.]

SECTION III.

Of warranty.

OEXERAL PROVISIONS.

1506. The warranty to

which the seller is obliged in

favor of the buyer is either

legal or conventional. It has
two objects :

1. Eviction of the whole or
any part of the thing

;

2. The latent defects of the
thing.—ff. L. 3, De act. empt.,
L. 21, L. 38, De a;d. ed. ; Poth.
Vente, 81, 82, 181, 202 j C. L.
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2450, 2451 ; C. N. 1625. [II.

49J
1507. Legal warranty is

implied by law iu the con-
tract of sale without stipula-

tion. Nevertheless tho parties

may, by special agreement, uJd
to tho obligations of legal war-
ranty, or diminish its effect, or

exclude it altogether.— ff. L.
21, De 8Bd. ed. j Poth. Vente,
n. 202, 210, 229, 230; Dom. 1.

1, t. 2, 8. 10, n. 6, 7
J

0. N.
1627. [II. 49.]

§ 1. Of warranty against evic-

tion.

1508. The seller is obliged
by law to warrant the buyer
against eviction uf the whole
or any part of the thing sold,

by reason of the act of the
former, or of any right exist-

ing at the time of the sale, and
against incumbrances not de-
clared and not apparent at the
time of the sale.—ff. L. 1, De
evio. L. 11, § 8, 11, De act.

ompti ; Cod. L. 6, De evic.

;

Poth, Vente, n. 86, 200 ; Dom.
1. c. n. 2, 3, 5 ; Guy. Garantie,

726 ; 6 Marc. 252, s. 2 ; C. N.
1626. [II. 49.]

1509. Although it be stipu-
lated that tho seller is not ob-
liged to any warranty, he is

nevertheless obliged to a \7ar-

ranty against his personal acts.

Any agreement to tho contrary
is null.—Poth. Vente, 183, 4

;

Dom. 1. c. n. 8; C. N. 1628.
[II. 49.]

1510. In lilce manner, when
there is a stipulation exclud-
ing warranty, tho seller in case
of eviction is obliged to return
tho price of tho thing sold,

unless the buyer knew at the

timo of tho salo tho danger of

eviction or had bought at his

own risk.—ff. L. 11, § 18, Do
act. empt. ; Poth. Vente, 185, C

:

C. N. 1629. [II. 49.]

1511. Whether tho war-
ranty be legal or conveutionul,

the buyer, in case of eviction,

has a right to claim from tho

seller

:

1. Restitution of tho price

;

2. Restitution of tho fruits

in case he is obliged to pay
them to the party who ovicta

him

;

3. Tho expenses incurred, as

well in his action of warranty
against the seller as in the

original action

;

4. Damages, interest and all

expenses of tho contract

;

—Subject nevertheless to the

provision contained in tho

article next following.—ff. L.

60, L. 70, De evict. ; Poth.

Viente, 118, 123, 128, 130 j Dom.
1. c. n. 12, 13

J
C. N. 1630.

in. 49.]

1512. If in the case of war-

ranty tho causes of eviction

were known to the buyer at

the time of the salo, and there

be no special agreement, tho

buyer has a right to recover

only the price of the thing

sold.—Poth. Vente, n. 187-190;

2 Delv. 154. [II. 49.]

1513. The seller is obliged

to make restitution of the whole

price of the thing sold, although,

at the lime of eviction, it be

found to be diminished in

value, or deteriorated, either

by the neglect of the buyer, or

by. a fortuitous event ; unless

the buyer has derived a profit

from tho deterioration caused
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by him, In which caso tho

seller may deduct from tho

price a sum equal to such
profit.—ff. L. 43, Do act. empt.

;

J)um. Do 00 q. int. n. 68, 69
;

Poth. Vente, 69, 118; 1 Tr.

Vcnto, n. 488; C. N. 1631,

1632 ; Dom. 1. c. n. 14 ; Poth.

n. 69. [II. 51.]

1514. If tho thing sold be
fouQd, at tho time of eviction,

to have increased in value,

cither by or without the act of

tho buyer, the seller is obliged
to pay him such increased
value over the price at which
the sale was made.—if. L. 66,

§ 3, De cvic. ; Cod. L. 9, L. 16,

L. 45, De ovic. ; Dom. 1. c. n.

15, 16 ; Poth. Vcnto, 71, 132
;

C. N. 1633. [II. 51.]

1515* Tho seller is obliged
to indemnify the buyer, or to

cause him to be indemnified, for

all repairs and useful expendi-
tures made by him upon tho
property .sold, according to.

their value.—Poth, Vente, 134

;

Tr. Vente, 510; C. N. 1634;
Dom. 1. c. n. 17, 18. [II. 51.]

1516. If the seller have
sold tho property of another,
in bad faith, he is obliged to

reimburse the buyer for all

expenditures laid out by him
upon it.—fif. L. 45, § 1, i. f.. Do
act. empt. ; Dom. 1. c, n. 19

;

Poth. Vente, 137 ; C. N. 1635
;

C.417. [11.51.]
1517. If the buyer suffer

eviction of a part only of the
thing, or of two or moro things
sold as a whole, which part is

nevertheless ofsuch importance
in relation to tho wholo that he
would not have bought without
it, he may vacate the sale.—ff.

L. 1, De evic. j Poth. Vente,

144
J

C. L. 2487 ; C. N. 1636.

[II. 51.]

1518. If in the case of
eviction of a part of tho thing,

or things sold as a whole, tho
sale be not vacated, the buyer
has a right to claim from tho
seller the value of such part,

to bo estimated proportionally
upon tho whole price, and also

damages to bo estimated ac-
cording to the increased value
of tho thing at tho time of evic-

tion.— ff. L. 13, Do evic. ; Dum.
De 00 q. int. n. 67-69 ; Poth.
Vente, 142, 143 ; 1 Tr. Vente,
n. 517 ; 16 Dur. n. 300 ; 3 Delv.

149, n. ; C. N. 1637. [II. 51.]

1519. [If tho property sold

be charged with a servitude

not apparent and not declared,

of such importance that it may
be presumed tho buyer would
not have bought, if ho had been
informed of it, ho may vacate
the sale or claim indemnity,
at his option, and in cither caso

may bring his action so soon
as he is informed of tho exist-

ence of the servitude.]—ff. L. 1,

§ 2, Do acd. od. ; Poth. Vente,
239 ; C. N. 1638. [II. 51.]

1520. Warranty against
eviction ceases in case tho
buyer fails to call in the seller

within tho delay prescribed in

tho Code of Civil Procedure, if

the latter prove that there ex-
isted sufiioient ground of de-
fence to the action of eviction.

—Dom. 1. 1, t. 2, s. 10, n. 21

;

Poth. Vente. n. 108,9; C.N.
1640. [II. 53.J
1521. The buyer may en-

force tho obligation of warran-
ty when, without the interven-

tion of a judgment, ho aban-
dons the thing sold or admits
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the incumbrance upon it, if he
prove that such abandonment
or admission is made by reason
of a right which existed at the

time of sale.—Poth. Vcnte, 94,

96. [II. 63.]

§2. Of warranty a fjainat latent

defects.

1522. The seller is obliged

by law to warrant the buyer
against such latent defects in

the thing sold, and its accesso-

ries, as render it unfit fur the

use for which it was intended,

or so diminish its usefulness

that the buyer would not have
bought it, or would not hove
given so, large a price, if he
had known them.—ff. L. 1, § 1,

Bo 8ed. ed. ; Dom. 1. 1, t. 2, s.

11, n. 1, 3 ; Poth. Vente, n.

202, 203, 232; Merl. Garantie,

§8, n. 2; C.N. 1641. [11.63.]

1523. The seller is not
bound for defects which are

apparent and which the buyer
might have known of himself.

—flF. L. 48, § 4, De aed. ed.
j

Dom. 1. c. k n. 10, 11 ; Poth.
Vente, 207-9 ; C. N. 1642. [II.

63.]

1624b The seller is bound
for latent defects even when
they were not known to him,
unless it is stipulated that he
shall not be obliged to any
warranty.—flf. L. 1, § 2, De aod.

ed. ; Dom. 1. c. n. 6 ; Poth.
Vente, n. 210 j C. N. 1643.

[II. 63.]

1525. When several prin-
cipal things are sold together
as a whole, so that the buyer
would not have bought one of
them without the other, the

latent defect in one entitles

him to vacate the sale for tlie

whole.— flF. L. 34, § 1, L. 35, L.
38, Do aid. ed. ; Poth. Vontc,

227,8; Dom. 1. c. n. 16; C.L.
2618. [II. 53.]

1626. The buyer has the
option of returning the thing
and recovering the price of it,

or of keeping the thing and re-

covering apart of the price ac-

cording to an estimation of its

value.— flF. L. 21, L. 23, § 7, 1.

c. ; Dom. 1. c. n. 2 ; Poth.

Vonte, 202, 217, 232; C. N.
1644. [II. 63.]

1527. If the seller know
the defect of the thing, ho is

obliged not only to restore the

price of it, but to pay all dam-
ages suffered by the buyer.

—

He is obliged in like manner in

all cases in which he is legal-

ly presumed to know the de-

fects.—ff. L. 13, De act. empti

;

Dom. 1. c. n. 7; Poth. Vente,

212-3, Ob. 163 ; C. N. 1045.

*[II. 63.1

1528. If the seller, did not

know the defects, or is not le-

gally presumed to have known
them, he is obliged only to re-

store the price and to reimburse
to the uuyer the expenses
caused by the sale.—ff. L. 1,

§ 1, De act. empti; Dom. 1. c.

n. 6 ; Poth. 1. c. ; C. N. 1646.

[II. 63.]

1529. If the thing perish by
reason of any latent defect

which it had at the time of the

sale, the loss falls upon the sel-

ler, who is obliged to restore

the price of it to the buyer, and
otherwise to indemnify him, as

provided in the two last pre-

ceding articles.—If it perish

by the fault of the buyer or by

a fortuitous event, the value
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of tho thing in tho condition in

which it was, at tho timo of tho

loss, must bo deducted from
his claim against tho seller.

—

ff. L. 31, § 11 J L. 47, § 1, Do
ad. ed. j Poth. Vonte, 220-1

;

Dom. 1. c. n. ; 3 Dolv. 152, n.

9; 16 Dur. n. 326; 1 Duv. n.

414; 4 Zach. 304, n. 11 ; 6

Marc. 285 ; 2 Tr. Vonte, n. 568,

p. 30 ; C. N. 1647. [II. 63.]

1530* The redhibitory ac-

tion, resulting from the obliga-

tion of warranty against latent

defects, must be brought with
reasonable diligence, accord-
ing to the nature of the defect

and the usage of the place
where tho sale is made.—Poth.

Vente, 231; Dom. 1. c. n. 18;
C. N. 1648. [II. 55.]

1531. In sales made under
process of execution there is no
obligation of warranty against
latent defects.—flf. L. 1, § 3,

De rod. ed.; Dom. 1. d n. 17;
C.N. 1649. [11.65.]

CHAPTER FIFTH.

OF THE OBLIGATIONS OF THE
BUYER.

1532. The principal obli-

gation of the buyer is to pay
tho price of the thing sold.

—

Dom. 1. 1, t. 2, s. 3, n. 1 ; Poth.
Vcnto, 278 ; C. N. 1660. [II.

55.]

1533. If the time and place
of payment be not fixed by
agreement, the buyer must
pay at the time and place of
tho delivery of the thing.

—

ff.

L. 41, § 1, Do verb. ob. ; L. 14,
Do reg. jur. ; Dom. 1. c. n. 2;
Poth. Vente, 279; C. N. 1651.
[II. 65.1

1534. The buyer is obliged

to pay interest on the price in

the cases following

:

1. In case of a special agree-
ment, from tho time fixed by
such agreement;

2. In case tho thing sold be
of a nature to produce fruits or
other revenues, from tho time
of entering into possession of
it. But if a term bo stipulated

for the payment of the price,

the interest is due only from
tho expiration of such term

;

3. In case the thing be not
of a nature to produce fruits or

revenues, from tho time of tho
buyer being put in default.

—

«. L. 13, § 20, 21, Do act. cmpt

;

Poth. Vente, 283-6 ; Dom. 1. c.

n. 6; C. 1067, 1070, 1077; C.

N. 1652. [II. 65.]

1535. If ^o buyer be dis-

turbed in b ' ^lossossion orhare
just cause to'^fear that he will

be disturbed by any action, hy-
Eothocary or in revendication,

e may delay the payment of
the price until the seller causes
such disturbance to cease or
gives security, unless there is

a stipulation to the contrary.

—

C. S. L. C. c. 36, P. 31 ; C. C.

V. 1185; C. L. 2535; C. N.
1053. [II. 55.]

1536. [Tho seller of an
immoveable cannot demand
tho dissolution of tho sale by
reason of the failure of tho
buyer to pay tho price, unless
there is a special stipulation

to that effect.]—fF. 1. 18, t. 3, de
lege com. ; Cod. L. 8, do contr.

empt. et vend. L. 1, L. 3, de
pact, in empt. et vend. ; Poth.
Vente, n. 458; 1 Dcsp. 48, n.

19; 2 Tr. Vente, n. 621, p. 96
;

Dom. I. c. n. 8, s. 12, n. 1
;

Poth. Vente, n. 475, § 4 ; C. L.
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2539
J C. N. 1654} C. 1065.

[II. 67J
163v. [Tho stipulation and

right of dissolution o^ tho salo

of an immovoablo, by reason of

non-paytnont of tho price, arc

subject to tho rules relating to

tho right of redemption con-
tained in articles 1547, 1548,

1540, 1550, 1^51, 1552.—Tho
right can in no case be exer-
cised after tho expiration of
ton years from tho time of

Bale. — Loy. D6guerpissement,
1. 6, Q. 3, n. 1)0 ; 2 Tr. Vente,
n. 651 } 2 Tr. HypothiJques, n.

466, p. 160. [II. 57,]

1d38. [Tho judgment of
dissolution by reason of non-
payment of tho price is pro-
nounced at once, without any
delay being granted by it for

tho payment of tho price
;

nevertheless tho buyer may
pay tho price with interest

and costs of suit at any time
before the rendering of tho
judgment.]— Poth. Vente, n.

459, al. 3, n. 461, al. 2. [II.

67.]

1539. The seller cannot
have possession of the thing
sold, upon tho dissolution of

the salo by reason of non-pay-
ment of the price, until ho has
repaid to the buyer such part
of tho price as he has received,
with the costs of all necessary
repairs, and of such improve-
ments as have increased the
value of the thing, to the
amount of suf^h increased
value. If these improve-
ments be of a nature to be
removed, he has the option of

permitting tho buyer to remove
them.—Poth. Vente, n. 469,

470. [II. 57.]

1540. Tho buyer is ob-
liged to restore the thing with
tho fruits and profits received
by him, or such portion thereof
as corresponds with tho part of
the price remaining unpaid.

—

He IS also answerable to tho
seller for the deteriorations of
the property which have boon
caused by his fault.—Poth.

Vento, 465, 466, 468. [II. 57.]

154L Tho seller is held to

have abandoned his right to

recover tho price when ho hug
brought an action for tho dis-

olution of tho sale by reason
of the non-payment of it.—If.

L. 4, § 2, Do leg. com. ; Poth.

Vente, n. 461 ; 1 Desp. 73.

[II. 67.]

1542. [A demand of tho

prico by action or other legal

proceeding does not deprive

the seller of his right to obtain

the dissolution of tho sale by
reason of non-payment] -1 Tr.

P. & H. n. 224 bis ; 1 Duv. n.

444—; Mori. Q., Option, § 1, n.

10 ; Id. Rep. Resolution ; 16

Dur. n. 239 j ff. L. 7, e. t. ; 1

Desp. 73, n. 3, 4 ; Poth. Vente,

n. 462. [II. 67.]

154:3« In the sale of move-
able things the right of disso-

lution by reason of non-pay-
ment of the price can only bo

exercised while the thing sold

remains in the possession of

tho buyer; without prejudice

to tho seller's right of ro-

vendication as provided in tho

title 0/ Privileges and IIi/-

potheca.—C. P. 170; 1 Bour.

145, 8. 1, 2 ; Tr. Vente, 531,

Ad. to a. 1654 ; Tr. P. & H. n.

395; C. C.V.1187; C. N. 1G51.

[II. 59.1

1644. In the sale of movO'
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able things the buyer is ob-
liged to take them away at the

time and place at which they
are deliverable. [If the price

have not boon paid the disso-

lution of the sale takes place,

in favor of the seller, of right
and without the intervention
of a suit, after the expiration
of the delay agreed upon for

taking them away, or if there
bo no such agreement, after

the buyer has been put in de-
fault in the manner provided
in the title Of Obligationa /]
without prejudice to the seller's

claim for damages.— Poth.
Vcnte, 290, 1 j 2 Tr. Vente,
677-5 1 Duv. 474; 4 Zach.
305, n. 1, 2, p. 306, n. 3, 4 ; C.

N. 1657; 6 Marc. 296 ; 16 iiur.

87; C. 1067-1069, 1152. [II.

59.]

CHAPTER SIXTH.

OP THE DISSOLUTION AND OP THE
ANNULLINO OF THE CONTRACT
OF SALE.

1545* Besides the causes
of dissolution and of nullity

already declared in this title,

and those which are common to

contracts, the contract of sale

may be dissolved by the oxer-
cite of the right of redemption.
—Dora. I. 1, t. 2, s. 12, Intr. a.

& n. 6; Poth. Vente, n. 330,
385 • :'. \. 1658. [II, 59.]

SECTION I.

Of the right of redemption,

1546i The right of redemp-
tion stipulated by the seller

entitles him to take back the
thing sold upon restoring the

price of it, and reimbursing to

the buyer the expenses of the
sale and the costs of all neces-
sary repairs, and of such im-
provements as have increased
the value of the thing, to the
amount ofsuch increased value.
—The seller cannot have pos-
session of the thing until ho has
satisfied all these obligations.

—

Dom. 1. c. n. 6; Poth. Vente,
385, 411, 421-3-4-6 ; 2 Tr.

Vente, 762; 6 Marc. 307-8;
C. N. 1659, 1673. [II. 59.]

1547. When the seller takes
back the property under his

right of redemption, he receives

it free from all incumbrances
with which the buyer may have
charged it.—Dom. 1. c. n. 7;
Poth. Vente, 430 ; C. N. 1673.

[II. 61.1

1548. [The right of re-

demption cannot be stipulated
for a term exceeding ten years.

—If it be stipulated for a longer
term, it is reduced to the term
of ten years.]—Dom. I. o. n. 9

;

Poth. Vente, 433 — , C. O.t. 14,

g. 2 ; C. L. 2546 ; C. N. 1660.

[II. 61.1

1649. [The stipulated term
is to be strictly observed. It

cannot be extended by the
court.]—C. L. 2547 ; C. N.
1661. [II. 61.]

1550. [If the seller fail to

bring a suit for the enforce-
ment of his right of redemption
within the stipulated term, the
buyer remains absolute owner
of the thing sold.]—C. L. 2548;
C.N. 1662. [11.61.]

1551. [The term runs
against all persons, including
minors and those otherwise
incapable in law, reserving to

the latter such recourse as they
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may bo entitled to.]— C. L.

2640 ; C. N. 1663. [II. 61.]

1562. Tho eellor of im-
moveable property may ex-
ercise his right of redemp-
tion against a second buyer,
although the right be not de-

clared in the second sale.

—

Poth. Veiito, 396-8, 428 j Tr.

Vente, 728-9 j C. N. 1664.

LII 61.]

1653. The buyer of a thing
subject to a right of redemp-
tion holds all the rights ivhich

the seller had in the thing.

He may prescribe as well

against the true proprietor as

against those having claims
and hypothecs on the thing.

—Poth. Vente, 385, 402, i. f.j

C. L. 2661 J C. N. 1666. [II.

61.]

1554. He may set up the

benefit of discussion against
the creditors of the seller.

—

C.L. 2662j C.N. 1666. [II.

61.]

1555. If the buyer of an
undivided part of an immove-
able subject to the right of re-

demption become afterwards
the buyer of the whole pro-
perty, upon a sale by licitation

instituted against him, and
such right be not purged, he
may oblige the seller who
wishes to exercise it to take
back tho whole property.—

2

Tr. Vente, 744-5 ; 6 Marc. 304

;

16 Dur. n. 413 ; C. S. L. C. c.

48, s. 5; O.N. 1667. [11.61.]
1556. If several persons

sell conjointly, and by one con-
tract, an immoveable which is

their common property, with a
right of redemption, each of
them can exercise his right for

the part only which belonged

to him.— Dum. de divid. ct

indiv. n. 682 - j Poth. Vente,
397

J
2 Tr. Vente, 746 --

j C.

title Of Obligationa, c. 7, s. 5

:

C. N. 1668. [II. 61.]

1657. The rule declared
in the last preceding article

applies also if one seller of an
immoveable have left several

heirs ; each of the coheirs can
exercise the right of redemp-
tion for the part only which ho
has in the succession of the

seller.—Dum. Poth. Tr. 1. c.j

C. N. 1669. [II. 63.]

1568* In the case stated in

the two last preceding articles

the buyer may, if he think fit,

compel the co-vendor or tho

coheir to take back the whole
of the property sold with tho

right of redemption, and in de-

fault of his so doing, he may
cause the suit of such co-

vendor or coheir for a part of

the property to be dismissed.

—Dum. Poth. Tr. 1. c. ; C. N.

1670. [11.63.]

1559. If the sale of an im-

moveable belonging to several

owners be made not conjointly

of the whole property together,

but by each of them of his part

only, they may exercise their

right ofredemption separately,

each for the portion which be-

longed to him, and tho buyer

cannot oblige him to take back

the whole.—Poth. Vente, 390

;

Tr. Vente, 754, 755; 6 Marc.

306; C.N. 1671. [11.63.]

1560. If an immoveable
have been sold to several

buyers, or to one buyer who

leaves several heirs, tho right

of redemption can bo exercised

against each of the buyers or

coheirs for his part only

;

but
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if there have been a partition

of the property among the co-

heirs, tno right may bo exer-

cised for tho wholo property

against any one of them to

\rhom it has fallen. — Dum.
Poth. 1. c.

J
2 Tr. Vcnte,

756-; C.N. 1672. [II. 63.]

SECTION II.

Of the annulling of sale for
cause of lesion.

1561t The rules relating to

tho avoiding of contracts for

cause of lesion are declared
in the title Of Oliligations.—
C. 1021; C.N. 1674. [11.63.]

CHAPTER SEVENTH.
OP SALE BY LICITATION.

1562. If a thing, either
moveable or immoveable, held
in common by several proprie-
tors cannot bo partitioned con-
veniently and without loss, or
if in a voluntary partition of a
property held in common there
bo a part which nono of tho co-
proprietors is able or willing to
take, a public sale of it is made
to the highest bidder, and tho
price is divided among them.
—Strangers are admitted to bid
at such sale.— Poth. Vente,
515; C. S. L. C. c. 48, s. 3, 6

;

C. 300 ; C. N. 1686. [II. 63.]
1563. Tho manner and

formalities of proceeding in
sales by licitation are declared
in the Code of Civil Proce-
dure.—C. N. 1688. [11.63.]

CHAPTER EIGHTH.
OP SALE BY AUCTION.

1564:. Sales by auction or
public outcry are either forced

17*

or voluntary.—Tho rules re-
lating to forced sales are de-
clared in chapters seven and
eleven of this title, and in the
Codo of Civil Procedure.—[II.

63.]

1565. The voluntary sale
by auction of goods, wares,
merchandise or effects, cannot
bo made by any person other
than a licensed auctioneer,
subject to the following excep-
tions :

1. Tho sale of goods or ef-

fects belonging to tho crown,
or seized by a public officer

under judgment or process of
any court eras being forfeited

;

2. The salo of goods and
effects of deceased persons or
belonging to any dissolution
of community of property or to

any church

;

3. Sales by the inhabitants
in tho rural districts, not for
trading purposes, of their fur-
niture, grain, cattle, and other
property not being merchan-
dise and stock in trade, when
changing their residence or
finally disposing of the same

;

4. Sales by auction for mu-
nicipal taxes under tho act
respecting municipalities.—C.

S. L. C. c. 5, s. 1, 2, 7. [It. 63.]

1566. A sale by auction
contrary to tho provisions con-
tained in the last preceding
article, is not null j it merely
subjects the contravening par-
tics to tho penalties imposed
by law.~[II. 65.]

1567. The adjudication of
a thing to any person on his
bid or offer, and tho entry of
his name in the sale-book of
the auctioneer completes tho
sale to him, and ho becomes
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owner of the thing, subject to

tho conditions of pale nnuoun-
ccil by tho auctioneer, not-

vrithrtiinding tho rulo contained

in article 1235. The contract

from that timo is governed by
tho rules applicable to the

contract of sale.—Sin. M. L.

496, 607 ; Chit. Con. 308, n. 2,

p. 389, n. 1 } Kt. 639, 640 ; 1

8ug. V. P. c. 3, 8. 3, p. 130
J
C.

L. 2586, 2587. [11.66.]

1568* If the purchaser do
not pay tho price at which the

thing vras adjudged to him, in

conformity with the conditions

of Bale, tho seller may, after

having given reasonable and
customary notice thereof, again
expose tho thing to sale by
auction, and if at tho resale

the price obtained for the

thing be less than that for

which it was adjudged to the

lirst purchaser, the seller may
recover from him the difference

and all the expenses of the

resale. But if at tho resale a
greater price bo obtained for

tho thing, tho first purchaser is

not entitled to the benefit

thereof, beyond the expenses of

tho re!;alu, and he is not al-

lowed to bid at such resale.

—

Chit. Con. 430 i& n. 2, 4 ; 2 Kt.

604; Maxham & al, vs. Staf-

ford, 6 L. C. J. 106 ; Ruston vs.

Perry, n. 2165, 24th July,

1848, Montreal; C. L. 2589,

2690} A. D. FoUe Enchftre, n.

3
J
1 Par. n. 131, p. 268 j Poth.

P. C. 264. [II. 66.]

CHAPTER NINTH.

OF THE SALE OF KEQISTERGD
' VESSELS.

1569* Special provisions

concerning the sale of regis*

tered ships or vessels are con-

tained in the fourth book of

this code in the title Of
Merchant Shipjiing.—[II. 65

;

ITl. 383.]

CHAPTER TENTH.

OF THE SALE OF DEBTS AND OTHER
INCOBFOREAL THINGS.

SECTION I.

Of the sale of debts anilrights

of action.

1570. [The sale of debts

and rights of action against

third persons, is perfected be-

tween tho BoUer and buyer by

tho completion of tho title, if

authentic, or the delivery of it,

if under private signature.]—

C. 1494; C.N. 1689. [11.67.]

1571. Tho buyer has no

possession available against

third persons until significa-

tion of tho act of sale has been

made, and a copy of it delivered

to the debtor. Ho may, how-
ever, be put in possession by
the acceptance of the transfer

by the debtor, subject to the

special provisions contained in

article 2127.—C. P. 108; Poth.

Ob. 502, Vente, 554 ; Luc.

Transport, n. 17 ; 3 Mai. 360;

C. N. 1690. [II. 67.]

1572. If before the signifi-

cation of tho act by one of the

parties to the debtor he have

paid to tho seller, he is dis-

charged.—Poth. Vente, 655 ; 2

Tr. Vente, 901 ; C N. 1691.

[II. 67.]

1573. The two last preced-

ing articles do not apply to

bills, notes or bank checks

payable
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payable to order or to bearer,

no signlfjcation of the transfer

of thorn being necessary ; nor
to debentures for the payment
of money, nor to transfers of
shares in the capital stock of

incorporated companies, which
are regulated by the respective

nets of incorporation or the
by-laws of such companies.

—

Notes for tho delivery of grain

or other things, or for tho pay-
ment of money, and payable
to ord*'*- or to bearer, may
be tran<itorred by endorsement
or d*3livory, without notice,

whether they are payable
absolutely or subject to a
condition.—[II. 67.]

1574. The sale of a debt
or other right includes its

accessories, such as securities,

privileges and hypothecs.—C.

1024, 1499; C. N. 1092, 161.'>.

[II. 67J
157d« Arrears of interest

accrued before the sale are not
included in it as an accessory
of the debt.—A. D, Accessoires,

n. 4; Guy. Accessoires, 108}
Tr. Vente, n. 915; 6 Dur. n.

507; Duv. n. 221 ; 6 Marc. 634.

[II. 67.]

1576. The seller of a debt
or other right is bound by law
to the warranty that it exists

and is due to him, although
the sale be without warranty.
Subject nevertheless to the
exception declared in article

1510.—ff. L. 6, De evic; Poth.
Vente, 659 ; Tr. Vente, 931, 6,

6; Loy. Garantic dcs rentes, o.

3, n. 11, i. f. ; 1 Bour. 467, n.

19, 20 ; C. N. 1693. [II. 07.]

1577. When the seller by
a simple clause of warranty
obliges himself for the solvency

of tho debtor, tho warranty
applies only to his solvency at
tho time of sale, and is limited
in amount to the prico paid by
the buyer.— flF. L. 74, Do ovic.j

Loy. ib. c. 7, n. 7, 8 ; Poth.
Vente, 570 ; 1 Bour. 467, n.

21 -- ; Lam. t. 22, a. 10 - ; 2
Tr. Vente, 938 --, 948 ; C. N.
1694,1695. [11.69.]

1578. The preceding arti-

cles of this chapter apply
equally to transfers of dcDts
and rights of action against
third persons by contracts other
than sales, except gifts in

which article 1576 does not
apply.—Lac. Eviction, n. 26

;

Loy. Rentes, c. 1, n. 14 ; Ric.

Donations, pt. 1, n. 954. [II.

69.]

SECTION II.

Of the sale of successions'

1579. [He who sells a right

of suocossion without specify-

ing in detail tho property of

which it consists is bound by
law to wari-ant only his right

as heir.]—C. N. 1696. [II. 69.]

1580. If the seller have
received tho fruits or revenues
of any property, or the amount
of any debt, or sold any thing
making part of tho succession,

he is bound to reimburse the

same to the buyer, unless they
have been expressly reserved.

—ff. L. 2, § 1, 3, Do her. vend.;

Cod. L. 5, Do her. vend- ; Poth,

Vente, n. 530-532, 534, 636.

537
; 2 Tr. 963 ; C. N. 1697.

[IL 69.]

1581. The buyer, besides

his obligations common to tho

I

contract of sale, is obliged to

reimburse the seller for all
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debts and oxponsos of tho suc-

coBsion paid by him, to pay
him tho debts which tho suc-

ooBsIon may owo him, and to

disohargo all debts and obliga-

tions of tlio suoccsflion for

whichhois liablo; unless thoro

is a stipulation to tho contrary.

—ff. li. 2, § 10-18 Do hor.

vend. J
Poth. Vontc, 610-2,

Rue. c. 6, a. 2, § 2 ; 2 Tr.

Vonto, OVe, 077
J
C. N. 161)8.

[II. 69.]

SECTION III.

Of the sale of litigious rights.

1582. When a litigious

right is sold, he against whom
it is claimed is wholly dis-

oharged by paying to tho buy-
er tho prico and incidental

expenses of tho sale, with
interest on tho price from tho
day that the buyer has paid it.

—Cod. L. 22, L. 23, L. 24,

mand. vel cont. ; Foth. Vento,

690 ; N. D. Cession do dr. lit.

;

2 Tr. Vente, 985 ; C. N. 1699.

[II. 69.1

1683. A right is held to be
litigious when it is uncertain,

and disputed or disputable by
the debtor, whether an action

for its recovery is actually
pending or is likely to become
necessary,—Cod. L. 1, In auth.
de litig. J Poth. Vente, 683

;

N. D. 1. c. } 2 Tr. Vente, n.

986
J
6 Marc. 351 ; 2 Duv. n.

359, p, 444, 6; C. N. 1700.

[II. 71J1584. Tho provisions con-
tained in article 1582 do not
apply

:

1. When the sale has been
made to a coheir or coproprietor
of tho right sold;

2. When it has been made
to a creditor in payment of

what is duo to him
;

3. When it has been made
to tho possessor of a property

subject to tho litigious riglit;

4. When the judgment of u
court has been rendered affirm-

ing tho right, or when it has

been made clear by ovidonco

and is ready for judgment.—
Cod. L. 22, L. 2'}, L. 24, l.c.j

Poth. Vento, 693-7 ; Lob. Sue.

1. 4, c. 2, s. 5, n. 08 ; N. P. 1. c.

§ 2, n. 4 ; 2 Tr. Vonto, 998, 9,

1005—; 6 Marc. 355, 6, n. 3;
2 Duv. 377, 8 ; C. N. 1701.

[II. 71.]

CHAPTER ELEVENTH.

OF FORGED SALES AND TRANS-

FERS RESEMBLINO SALE.

SECTION 1.

Offorced sales.

1585. Tho creditor who
has a judgment against his

debtor may take in execution

and cause to be sold, in satis-

faction of such judgment, the

property moveable or immove-
able of his debtor, except only

tho articles specially exempted
by law ; subject to tho rules

and formalities provided in the

Codo of Civil Procedure.—C.

S. L. C. c. 85, 8. 1-3. [II. 71.]

1586. In judicial sales

under execution, the buyer,

in case of eviction, may re-

cover from tho debtor the price

paid with interest and tho in-

cidental expenses of tho title

;

ho may also recover, from the

creditors who have received it,

the price with interest ; saving
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to tho luttor thoir oxcoption of

discuflsion of tho property of

tho debtor.—fr. L. 71, 9 1, Do
cvic. ; 2 Pi. 254 ; 13 Dur. n.

686; 16 Id. n. 265; Voot, P.

Do ovlc. n. 6 ; Poth. P. C. 254

;

Tr. Vonto, 432. 522; 6 Marc.
256; G. L. 2599; Donjardins
vs. Uanquo du Poiiplo, 10 L.

0.11.325. [11.71.]
1587* Tho last proooding

nrtido is vrithout nrcjudico to

tho rocournn which tho buyer has
against the prosecuting credi-

tor, by reason of informalities

in the ii.ococdings, or of tho

seizure of property not osten-
Kil)iy belonging to the debtor,

[ir. 71.1

1588* The general rules

concerning tho effect of forced
judicial sales in tho extinction

of hypothecs and of other rights

and incumbrances, are declared
iu the title Of Privilcfjcs and
Ifi/potheca, and in the Code of

civil Procedure. [II. 71]

1589* In eases in which
immoveable property is re-

quired for purposes of public
utility, tho owner may be
forced to sell it or bo expro-
priated by tho authority of law
in the manner u>nd according to

tho rules prescribed by special
laws.—Poth. Vonte, 511-4; 0.
l')03 ; L. & B. lot. E, c. a. 1,

2 ; C. L. 2604 - ; C. S. L. C.
c. 70, s. 26 -, s. 42, 43, o. 24,
». 50. [II. 71.]

1590* In tho case of sales
and expropriations for purposes
of public utility, tho party ac-
quiring the property cannot be
evicted. The hypothecs and
other charges aro extinguish-
ed, saving to the creditors their
recourse upon tho price and

subject to tho spocial laws re-

lating to tl matter.— Poth.

Vonte. 513; C. H. L. C. ib. s.

43. [11.73.]

1591. The rules concerning
tho furuinlitios and proceedings
in judicial and other forced
sales and expropriations are
contained in the Code of Civil

Procedure and in tho acts re-

lating to municipal and other
incorporated bodies ; such sales

and expropriations aro subject
to the rules generally nj>plic-

ablo to the contract of sale,

when those are not inconsistent

with special laws or any article

of this code. [If. 73.]

SECTION II.

Of the giving inpaifmcnt.

1592* Thegivingof a thing
in payment is equivalent to a
sale of it, and makes the party
giving liable to tho same war-
ranty.—The giving in payment,
nevertheless, is perfected only
by the actual delivery of tho
thing. It is subject to tho
provisions relating to the avoid-
ance of contracts and payments
contained in tho title Of' Obli-

fiationa.—G. 1032 - ; Cod. L
4, Do cvic. ; Poth. Vonte,
600 ", 604, 605 ; 1 Tr. Vente,
n. 7 ; 1 Duv. n. 45 ; Champ, et

rtig Droits d'Enrog. v. Dation.

;

1 Par. 203; C. L. 2625 --.

[II. 73.]

SECTION III.

Of aUenaHon for rcn t.

1593. The alienation in
perpetuity of immoveable pro-
perty for an annual rent, is

equivalent to a sale. It is

subject to the same rules as

ft
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tho contract of sale in so far

as they can be made to apply.

—Poth. B. R. c. 1. [II. 73.]

1594. The* rent may bo
payable either in money or in

kind. Its nature and tho rules

to which it is subject aro
deelared in tho articles relating

to rents contained in the second
chapter of tho first titlo of the

second book.—Poth.B.R. n. 13

;

C. S. L. C. c. 61, 8. 6. [11.73.]
1595. The obligation to

pay the rent is a personal
liability ; tho purchaser is not
discharged from it by abandon-
ment of the property, nor is ho
discharged by reason of tho

destruction of the property by
a fortuitous event or by irre-

sistible force.—C. S. L. C. c.

51. [11.73.]

TITLE SIXTH.
OF EXCHANGE.

1596. Exchange is a con-
tract by which the parties
respectively give to each other
ont thing for another.—[It is

effected by consent, in the same
manner as sale.]—ff. L. 1, Do
contr. eropt., L. 1, § 1, 2, Be
rer. permut. ; Poth. Vente, 617,

621; C. N. 1702, 1703. [II.

73.]

1597. If one of the parties,

even after having received the
thing given to him in exchange,
prove that the other party was
not owner of such thing, he
cannot be compelled to deliver

that which ho has promised in

counter-exchange, but only to

return the thing which he has
received.—ff. L. 1, § 1, 2, Do
rer. permut. j Poth. Vente, 621

;

C. N. 1704. [II. 75.]

1598. The party who is

evicted of tho thing ho has

received in exchange has the

option of demanding damages
or of recovering tho thing given

by him.—ff. 1. c. § 3, 4 ; Poth.

Vente, 623 j C. N. 1705. [II.

75.]

1599. The rules contained

in the title Of Sale apply

equally to exchange, when not

inconsistent with any article

of this title.—Poth. Vento, 624;

C. N. 1707. [II. 75.]

TITLE SEVENTH.
OF LEASE AND HIRE.

CHAPTER FIRST

GENERAL PROVISIONS.

1600. The contract of lease

I

or hire has for its object either

things or work, or both com-

bined.—ff. L. 22, § 1, loc. cond.

Voet, ad inst, 1. 3, t. 25, § 1
j
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Ciij. Parat. in e. t. ; Poth. Lou-
ago, n. 1 ; C. N. 1708. [II. 75.]

1601> The loaso or hire of

things is a contract by which
ono of the parties, called the

lessor, grants to the other,

called the lessee, the enjoy-
ment of a thing, during a
certain time, for a rent or

price which the latter obliges

himself to pay—Cuj. 1. c.

Dom. 1. 1, t. 4, s. 1, n. 1, 2

Poth. Louago, n. 1, 27, 39, 40
C. N. 1709. [II. 75.]

1602. The lease or hire of

work is a contract by which
ono of the parties, called the
lessor, obliges himself to do
certain work for the other,

called the lessee, for a price

which the latter obliges nim-
self to pay.—ff. 1. c. ; Cuj. 1.

c. ; Lac. v. Louage, § Ij Tr.
Louage, n. 64 j 6 Marc. 419-

424,570; C. N. 1710. [11.75.]

1603. The letting out of
cattle on -shares is a contract
of lease or hire combined with
a contract of partnership.

—

Dom. 1. 1, t. 4, s. 1, n. 5 j Poth.
Chep. u. 2-4 ; Guy. Chep. 374

j

C.N. 1804,1818. [II. 75.]

160^ The capacity to enter
into a contract of lease or hire
is governed by the general rules
relating to the capacity to con-
tract, contained in chapter one
of the title Of Obliaationa.—
[11.75.]

CHAPTER SECOND.
OP THE LEASE OR HIRE OF THINGS.

SECTIOX I

General Provisions.

1605. All corporeal things
luivy be leased or hired, except

such as are excluded by their

special destination, and those
which are necessarily consum-
ed by the use made of them.

—

ff. L. 34, § 1, de cont. emp.

;

Dom. I. 1, t. 4, s. 1, n.4; Poth.
Louago, n. 9 -- ; Tr. Louage,
n.81,»i. 1, 83; C. 1060 -j C.
L.2648; C. N. 1713. [II. 77.]

1606. Incorporeal things
may also be leased or hired,
except such as are inseparably
attached to the person. If
attached to a corporeal thing,
as a right of servitude, they
can only be leased with such
thing.—ff. L. 44, loc. cond.

;

Poth. Louage, n. 18, 19 ; Tr.
Louage n. 88, 89; C. 1060--J
C. L. 2649, 2650 j C. N. 631,
634. [II. 77.]

1607. The lease or hire of
houses and the lease or hire of
farms and rural estates are
subject to the rules common to
contracts of lease or hire, and
also to particular rules applic-
able only to the one or the
other of them.—Dom. 1. 1, t. 4,
i. p. [II. 77.]

1608. Persons holding real
property by sufferance of the
owner, without lease, are held
to bo lessees, and bound to
pay the annual value of the
property.—Such holding is re-
garded as an annual lease or
hire terminating on the first
day of May of each year, if the
property bo a house, and on
the [first day of October, if it

be a farm or rural estate.]—It
is subject to tacit renewal and
to all the rules of law applic-
able to leases.—Persons so
holding are liable to ejectment
for non-payment of rent for a
period exceeding three months.
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and for any other causes for

which a lease may be rescinded.

C. S. L. C. 0. 40, s. 16. [II.

77.1

1609> If the lessee remain
in possession more than eight

days after the expiration of tho
lease, without any opposition

or notice on tho part of tho
lessor, a tacit renewal of the
lease takes place for another
year, or tho term for which
such lease was made, if less

than a year, and the lessee

cannot thereafter leave the
premises, or be ejected from
them, unless notice has been
given with the delay required
by Jaw.—ff. L. 13, § 11, L. 14,

loc. cond. ; Dom. 1. 1, t. 4, s. 4,

n. 7 ; Poth. Louago, n, 40, 342,

344 ; C. N. 1738, 1759. [II.

77.]

1610> When notice has been
given the lessee cannot claim
the tacit renewal, although he
has continued in possession.

—

ff. L. 14, loc. cond. ; Dom. 1. 1,

t. 4, s. 4, n. 8 ; Poth. Louage,
n. 344: C.N. 1739. [11.79.]
1611i Tho surety given for

the lease does not extend to the
obligations arising from the
prolongation of it by tacit

renewal.—flf. L. 13, § 11, loc.

cond. ; Cod. L. 7, De loo. et
cond. ; Dom. 1. 1, t. 4, s. 4, n.

9 ; Poth. Louage, n. 306-7 j C.
N. 1740. [II. 79.]

SECTION II.

Of the obligations and rights

of the lessor.

1612< The lessor is obliged

by tho nature of the contract

:

1. To deliver to tho lessee

the thing leased

;

2. To maintain the thing in

a fit condition for the use for

which it has been leased

;

3. To give peaceable enjoy-
ment of the thing during the

continuance of the lease.—if.

L. 15, § 1, L. 25, § 1, 2, loc.

cond. ; Dora. 1. 1, t. 4, s. 3, n.

1 ; Poth. Louage, n. 53, 54, 80,

106; C.N. 1719. [11.79.]
1613. Tho thing must be

delivered in a good state of re-

pair in all respects, and the

lessor is obliged, during the

lease, to make all necessary

repairs, except those which tho

tenant is bound to make, as

hereinafter declared.—fif. L. 19,

§ 2, loc. cond. ; Dom. 1. e.

;

Poth. Louage, n. 106, 107 ; C.

N. 1720. [II. 79.]

1614b. The lessor is obliged

to warrant the lessee against

all defects and faults in the

thing leased, which prevent or

diminish its use, whether
known to the lessor or not.—ff.

L. 19, § 1, L. 60, § 7, loc. cond.;

Dom. 1. 1, t. 4, s. 3, n. 8, 10

;

Poth. Louage, n. 109 -- ; C. N.

1721. [IL 79.]

1615. The lessor cannot,

during the lease, change the

form of the thing leased.—
Poth. Louage, n. 75 ; Guy.

Bail, 18 ; C. N. 1723. [II. 79.]

1616. The lessor is not ob-

liged to warrant tho lessee

against disturbance by tho

mere trespass of a third party

not pretending to havo any

right upon the thing leased;

saving to the lessee his right

of damages against tho tres-

passer, and subject to tho ex-

ceptions declared in the fol-

lowing article.—fF. L. 55, loc.

cond. } Cod. L. 1, L. 12, do loc.
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et cond. ; Poth. Louage, n. 81,

287; Tr. Louage, n. 257; C.

L. 2673 ; C. N. 1725. [II. 79.]

1617. If the lessee's right

of action for damages against

the trespasser be ineffectual,

by reason of the insolvency of

the latter, or of his being un-
known, his rights against tho

lessor are regulated according
to article 1660.—Poth. 1. c.

;

Tr. 1. c. ; Duv. Louage, n. 315.

[II. 79.]

1618* If the disturbance be
in consequence of a claim con-
cerning tho right of property,

or other right in and upon the
thing leased, the lessor is ob-
liged to suffer a reduction in

the rent, proportional to the
diminution in tho enjoyment
of the thing, and to pay dama-
ges according to circumstances,
provided the lessor be duly no-
tified of the disturbance by the
lessee; and upon any action

brought by reason of such
claim, the lessee is entitled to

bo dismissed from the cause,
upon declaring to the plaintiff

the name of the lessor.—ff. L.
9. loc. cond. ; Dom. 1. 1, t. 4,

8. 3, n. 2; Poth. Louage, n.

82 -, 86, 88, 91, 286, 287 ; C.
L. 2674; C. N. 1726, 1727.
[IL 79.]

1619* The lessor has, for
tho payment of his rent and
other obligations of the lease, a
privileged rightupon tho move-
able effects which are found
upon the property leased.—ff.

L. 7, L. 3, L. 4, i. p. & § 1, in

q. caus. pign. v. hyp., L. 4, Do
pac; C. P. 161, 171; Dom. 1.

h i, 4, 8. 2, n. 12 ; Poth. Lou-
age, n. 228, 233, 234; Jones
& Loraesurier, 2 Rev, 317

;

Jones & Anderson, 2 L. C. R.
154 ; Ayiwin et al. & Gilloran,

4 L. C. R. 360 ; C. L. 2675
;

C.N. 2102. [11.81.]

1G20. In tho lease ofhouses
tho privileged right includes
tho furniture andmoveablo ef-

fects of the lessee, and, if the
lease be of a store, shop or
manufactory, tho merchandise
contained in it. In the lease

of farms and rural estates the
privileged right includes every
thing which serves for tho labor
of the farm, the furniture and
moveablo effects in the house
and dependencies, and the
fruits produced during the
lease.—ff. 1. c. ; Dom. I. o.

;

Poth. Louage, n. 228, 233, 234,

249, 252, 253; C. N. 2102.

[II. 81.]

1621. The right includes
also the effects of tho under-
tenant, in so far as he is in-

debted to tho lessee.—ff. L. 11,

§ 5, de pign. act. ; C. P. 162;
Poth. Louage, n. 235 ; 2 Arg.
288; C. L. 2676; C.N. 1753;
F. C. P. 820. [II. 81.]

1622. Itincludes also move-
ablo effects belonging to third
persons, and being on tho pre-
mises by their consent, express
or implied, but not if such
moveable effects be only tran-
siently or accidentally on the
premises, as the baggage of a
traveller in an inn, or articles

sent to a workman to be re-

paired, or to an auctioneer to

bo sold.—ff. L. 7, § 1, in q. cans,

pign. ; C. P. 161 ; Poth. Louage,
n. 241,5; C. L. 2677, 2678.

[11.81.]
1623' I» the exercise of the

privileged right tho lessor may
seize the things which are sub-
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joot to it, upon the premises, or

witliin oigut days after they

aro talcen away. If the things

consist of merchandise, they

can b3 seized only while they
continue to bo the property of

the lessee.—C. P. 171 ; L. & B.

a. 161, n. 1; Poth. Louage, n.

257, 201, P. C. 193 ; Ins. sur

Conv.203,4; C.L. 2679j C.N.
2102. [11.81.]

162^. The lessor has a right

of action in the ordinary course

oflaw, or by summary proceed-

ing, as prescribed in the Code
of Civil Procedure

:

1. To rescind the lease : First,

When the lessee fails to furnish

the premises leased, if a house,
with sufficient furniture or

moveable effects, and, if a
farm, with sufficient stock to

secure the rent as required by
law,—unless other security ^e
given ; Secondly, When the

lessee commits waste upon
the premises leased ; Thirdly,

When the lessee uses the pre-
mises leased for illegal pur-

Soses, or contrary to the evi-

ent intent for which they are

leased

;

2. To recover possession of

the premises leased iii all cases

where there is a cause for re-

scission, and whero the lessee

continues in possession, against
tho will of the lessor, more
than three days after the ex-
piration of the lease, or without
paying tho rent according to

the stipulations of tho lease, if

there be one, or according to

article 1608, when there is no
lease

;

3. To recover damages for

violation of the obligations

ariifiug from the lease or from

tho relation of lessor and lessee.

—He has also a right to join

with any action for the pur-
poses above specified, a demand
for rent, with or without attach-
ment, and attachment in re-

caption when necessary.—ff.L.

01, L. 64, § 1, loc. cond. ; Cod.
L. 3, do loc. ctcond.; Doiu. 1. 1,

t. 4, s. 2, n. 15, 10
J Poth, Lou-

age, n. 318, 322, 323 ; 2 Bour.
54, n. 16, 18; 65, n. 20; 56. n.

27 - ; C. N. 1752, 1760, 1721).

[11.81.]
1625. The judgment roH-

cinding tho lease by reason of

the non-payment of tho rent is

pronounced atonco without any
delay being granted by it for

the payment; nevertheless tho

lessee may pay tho rent with

interest and costs of suit and
thereby avoid tho rescission at

any time before the rendering
of the judgment. [II. 83.]

SECTION III.

Of the obligations and rights

of the lessee.

1626. The principal obli-

g»tions of tho lessee are :

1. To uso the thing leased as

a prudent administrator, for the

purposes only for which it is

designed and according to the

terms and intention of the

lease ;

2. To pay the rent or hire of

the thing leased.—ff. L. 25, §

3, L. 11, § 1, loc. cond. ; Cod.

L. 17, de loc, et cond. ; Dora.

1. 1, t. 4, s. 2, n. 1 ; Poth, Lou-

age, n. 22-24; 2 Bour. 43, n.

1, 2, 46, n. 26; C. N. 1728.

[II. 83.]

1627. The lessee is re-

sponsible for injuries and loss
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which happen to tho thing

leased during his enjoyment
of it, unless ho proves that ho
is without fault.—ff. L. 11, § 2,

3, loc. cond., L. 23, do rog.

juris. ; Cod. L. 28, Do loc. et

cond. ; D<un. 1. 1, t. 4, s. 2, n.

4; Poth. Louago, n. 195, 197,

199,200; C.N. 1732. [11.83.]

1628t Ho is answcrablo
al»o for tho injuries and losses

which happen from tho acts of

persons of nis family or of his

subtenants.— fif. L. 11, L. 25, §

7, L. 60, § 7, L. 30, § 4, loc.

cond. ; Dom. 1. 1, t. 4, s. 2, n.

5 ; Poth. Louage, n. 193, 194

;

2 Dour. 46, n. 31 ; C. N. 1735.

[II. 83.]

1629. When loss by fire

occurs in tho premises leased,

there is a legal presumption
in favor of tho lessor, that it

was caused by tho fault of tho
lessee or of tho persons for

whom ho is responsible ; and
unless ho proves tho contrary
ho is answerable to tho lessor

for such loss.—ff. L. 9, § 3, loc.

cond. ; Poth. Louage, n. 194

;

2 Bour. 47, n. 33-37 j Guy.
Incendie, 122 j Arg. 1. 3, c. 27,

p. 281 ; C. N. 1733. [II. 83.]

1630. The presumption
against tho lessee declared in
the last preceding articlo exists

in favor of tho lessor only, and
not in favor of tho proprietor
of a neighbouring property
who suffers loss by firo ^vhich

has originated in the premises
occupied by such lessee.—Guy.
1. c.

J
11 Toul. 172 ; 6 Marc.

4C8. [11.83.]
1631. If there be two or

more lessees of separate parts
of tho samo property, each is

auswerablo for loss by firo.

according to tho proportion of
his rent to tho rent of tho
whole property j unless it is

proved that the firo began in

the habitation of one of them,
in which case ho alone is

answerable for it; or some of
them provo that the firo could
not have begun with them, in

which case they are not an-
swerable.—Guy. Incendie, 1 25;
11 Toul. u. 170 ; Tr. Louage,
n. 376 ; Poth. Louage, n. 194

;

C. N. 1734. [II. 83.]

1632. If a> statement have
been made between the lessor

and lessee, of tho condition of
tho premises, tho latter is ob-
liged to restore them in tho
condition in which the state-

ment shews them to have been

;

with the exception of the
changes caused by ago or
irresistible force.—ff. L. 30, §

4, loc. cond. ; 2 Bour. 46, n. 30,

p. 48, n. 42, 43 ; Tr. Louage, n.

341 ; C. N. 1730. [II. 83.]

1633. If no such statement
as is mentioned in the preceding
articlo have been made, tho
lessee is presumed to have
received tho premises in good
condition, and is obliged to

restore them in the same con-
dition ; saving his right to

provo tho contrary.—ff. L. 11,

§ 2, loc. cond. ; Poth. Louage,
197, 221 ; Bour. L c. ; C. N.
1731. [II. 85.]

1634. If during the lease

the thing leased be in urgent
want of repairs, which cannot
be deferred, the lessee is obliged
to suffer them to be made,
whatever inconvenience they
may cause him, and although
ho may bo deprived, during
the making of them, of the
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onjoymont of a pnrt of tho

thing;—If nnoh ropniin booaino
noooHMiiry boforo tho making
of tho loano ho is ontitlud to a
diminution of tho rontaoRording
to tho timo and cirfliimntannoH;

and in any caso, if moro than
forty dayN ho npunt in malting
Muvh rnnairit, tlio rnnt must bo
diminiMliod in proportion to tho

timo and tho part of tho thing
loasod of which he has been
deprived.—If the repairs bo of

a nature to render tho promises
uninhabitable for the lossee

and his family, he may cause
the lease to be rescinded.—if.

L. no, L. 27, loo. oond. ; Poth.

Louage.n. 77-79, 140,141, 160,

0.0. 1. 10, n. 17; 2Bour.41,s.4;
N. 1). Hail it fermo et h loyor,

M. n. 8; Guy. Bail, 18; Tr.

Louago, n. 24A --
; Peek &

Harris, 12 L. O.K. 355; Lyman
& Peck, lb. 368 ; 0. L. 2670

;

C.N. 1724. [11.85.]
1636. The tenant is obliged

to make certain lesser repairs
' which become necessary in tho

Kouse or its dependencies, dur-
ing his occupancy. Those rc-

f>airs, if not spooifled in the

ease, are regulated by the

usage of the place. Tlio fol-

lowing, among others, arc

doomed to bo tenant's repairs,

namely, repairs :-=-To hearths,

ohimnoy-backs, chimney-cas-
ings and grates ;

— To tho

plastering ofinterior walls and
ceilings ;—To floors, when par-
tially broken, but not when in

a state of docay ;—To window-
glass, unless it is broken by
hail or other inevitable acci-

dent, for which thetonantoan-
not be holden j

— To doors,

windows, shutters, blinds, par<
titioiiH, hinges, looks, ^uh|)n

and other faHtonings.—2 Hour.
4.*i, n. 5, p. 47, n. 30, p. 48, n.

40--; Poth. Louago, n. 2KI,

220, 222, 224, C. O. t. 1»,n. 21;
Desg. 400, n. 10; Iiim. Niir

Oonv. 217 ; Tr. Louago, n.

661 -; 0. 408, 400 ; C. N.

1754. ril. 85.]

163di The tonant is not ob-

liged to make the ropairn

doomed tenant's repairs when
thoy are rendered necessary hy
ago or byirroMistibleforuo.—-if.

Arg. ex. L. 0, 9 4, loc. coml.

;

Cod. L. 28, do loo. ot cond;

Poth. Louago, n. 210-221
;

2 Hour. 47, n. 38, p. 48, n. 40;

C. N. 1765. [II. 85,]

1637* In ease of ojoctinont

or rescission of tho loauo for

tho fault of tho lessee, ho ix

obliged to pay tho rent up to

tho time of vacating tho pro-

misos and also damagoH, tin

well for loss of rontaftcrwanlM,

during the time nocoNsaryfor

reletting, as for any other Iohh

resulting from the wrongful

act of the lessee.— flf. L. 55, S

2. loo. cond.; Dom. 1. 1,t. 4, r.

2, n. 8:6 Marc. 404; C. N.

1760. [11.85.]
1638. Tho lossee hax a

right to sublet, or to assign his

lease, unless therois astipula-

tion to tho contrary.—If there

bo such a stipulation, it may
apply to the wholo or a part

only of tho promises loasod,

and in cither case it is to bo

strictly observed; subject to

the provisions of The Lmolvent

Act of 1864.—fT. L. 60, loc.

cond. ; Cod. L. 6, do loc. ct

oond, ; Dom. I. 1, t. 4, s. 1, n. 8;
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Potli. Louago, n. 43, 280; 2

Dour. 41, n. 17} 0. N. 1717.

[11.85: irr.ss.u
16d9i Tho anuortonant \n

held toward* tho principal Iuh-

Hor for tho amount only of tlio

runt wliicii ho may owo at tho

timo of Moizuro ;—Ho cannot Mot

up puymcntM made in advance
;

^I'uymontii mado by the un-

dertenant, oithor in virtue of a

Mtipulation in tho loaiio, or in

accordance with tho UHago of

tho place, aro notdooinod to bo

inudo in advance.—AT. L. II, i

6, do pigR' act. ; C. P. 1 02 ;

Poth. I'and. 1. 20, t. 2, n. 8

;

Tr. Louago, n. 638, 640 j 0. N.

1763. [11.87.]

164eOi Tho loHKoo haH a
right to remove, before tho

cxi)iration of tho loutie, tho

improvcmontH and additions

which he haii mado to tho

thing leased, provided he
loavcM it in tho state in which
lio has received it; novcrtho-
IcHH if tho improvomonts or ad-
ditions bo incorporated with
tho thing leased, with nails,

litno, or cement, tho lessor may
retain them on paying tho

value.—if. L. 19, 9 4, loc. cond.

;

Poth. Louago, n. 131 ; 2 Bour.
50, n. 9 ; C. L. 2604 ; C. 380,

413,417. [11.87.]
164L Tho lessee has a

right of action in tho ordinary
course of law, or by summary
proceeding as provided in the
Code of Civil Procedure :

1. To compel the lessor to

make tho repairs and amolio-
ratioHH titipulatod in tho loaso,
cr to which he is obliged by
law ; or to obtain authority to
inako the same at the expense
of such lessor; or, if tho lossco

HO docturo his option, to obtain
tho roHcisHion of tho Idaho in

default of Nuch ropairM or ame-
lioratifuiH being mado;

2. To roHcind tho lease for

failure on tho part of tho I»h-

sor to perform any other of tho
obligationH arising from tho
leaHo or devolving upon him by
law

;

3. To recover damages for

violation of tho obligations

arising from tiio IcaHo, or from
the relation of loHsor and Ichhco.

—fT. L. 26, 5 2, loc. cond. ; Dom.
1. 1, t. 4, H. 3, II. 1 ; Poth. Lou-
ago, n. 67, 68, 72, 73, 108, 326;
2 Dour. 63, n. 7 ; Boulangot vs.

Doutro, 4 L. C. K. 170; C. «.

L. C. c. 40, s. 2. til. 87.]

SUCTION IV.

Itulcs particular to the lease

or hire of houses

1642. Tho loaso or hire of

a house or part of a house,
when no timo is specified for

its duration, is hold to bo an-
nual, terminating on tho first

day of May of each year, when
tho rent is at so much a year

;

—For a month, when it is at so

much a month ;—For a day,
when it is at so much a day.

—

If the rate of tho rent for a cer-

tain vime be not shewn, the

duration of tho lease is regu-
lated by tho usage of tho place.

—Poth. Louago, n. 30; Ony.
Bail, 16; Tr. Louage, n. 604,

606; (J. N. 1768; C. 1608.

[II. 87.1

1643. The lease of move-
ables for furnishing a house or

apartments, when no timo is

indicated for its duration, is

governed by tho rules contf^ned
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in the last preceding article,

and when those do not apply,
is deemed to be made for the
usual duration of leases of
houses or apartments, accord-
ing to the usage of the place.

—

Poth. Louage, n. 30} Gny.
Bail, 16; Tr. Louage, n. 604,

605 J C.N. 1757. [11.87.]
1644. The cleansing of

wells and of the vaults of pri-

vies is at the charge of the les-

sor, if there be no stipulation
to the contrary.—Poth. Louage,
n. 222 ; Guy. Bail, 28 ; Tr.
Louage, n. 574 j C. N. 1766.

[II. 87.]

1645. The rules contained
in this chapter, relating to

houses, extend also to ware-
houses,, shops and manufac-
tories, and to all immoveable
property other than farms and
rural estates, in so far as they
can be made to apply. [II.

89.]

SECTION V.
'

Mules particular to the lease

and hire offarms and
rural estates.

1646. He who cultivates land
on condition of sharing the pro-
duce with the lessor can neither
sublet nor assign his lease,

unless the right to do so has
been expressly stipulated.—If
he sublet or assign, without
such stipulation, the lessor

may eject him, and recover
damages resulting from the

' violation of the lease.—ff. Arg.
ox L. 19 et L. 20, pro soc.

;

L. 47, § ult., do reg. ju. ; Tr.
Louage, n. 643 ; Hudon vs.

Uudon et al, 2 L. C. B. 30 and

authorities cited ; C. 1624 ; C.

N. 1763, 1764. [II. 89.]

1647. The lessee is obliged

to furnish the farm with suffi-

cient stock and the implements
necessary for its cultivation,

and to cultivate it with reason-

able care and skill.—ff. L. 26,

§ 3, loc. cond. ; Poth. Louage,
n. 190, 204 J

2Bour.43, n. 1-3;

C. N. 1766. [II. 89.]

1648. If the farm be found

to contain a greater or loss

quantity than that specified in

tne lease, the rights of the par-

ties to an increase or diminu-

tion of the rent are governed

by the rules on that subject

contained in the title Of Sale.

—ff. L. 2, loc. cond.; Inst. 1.

3, t. 24, i. p. ; Poth. Louage, n.

132 ; Tr. Louage, n. 652 ; C.

1501, 1502, 1503 : C. N. 1765.

[II. 89.]
*

1649. The lessee of a farm

or rural estate is bound to give

notice to the lessor, with rea-

sonable diligence, of any en-

croachment made upon it ; in

default of so doing he is liable

for all damages and expense.

—ff. Arg. ex L. 11, § 2, loc.

cond. ; Poth. Louage, n. 191

;

C. 476; C.N. 1768. [IL Si).]

1650. If the lease be for

one year only, and, during the

year, the harvest be wholly or

in great part lost by a fortui-

tous event or by irresistible

force, the lessee is discharged

from his obligation for the rent

in proportion to such loss.—ff.

L. 15, § 2, 4, 5, loc. cond. ; Dora.

I. 1, t. 4, 8. 6, n. 4, 6; Potb.

Louage, n. 153 ; 2 Bour. 44, n.

8,9; C. C.V.1256; C.N. 1770.

[II. 89.]

1651. [If the lease be for a
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term of two or more years, the
1C9S00 is not entitled to claim
nny reduction of rent in the
caso stated in the last preced-
ing article.]—ff. L. 25, § 6 ; L.

1), § 4, Ice. cond. ; Cod. L. 8 ; L.
IS, do loc. ct cond. ; Domat, 1.

1, t. 4, 8. 6, n. 7 ; Poth. Louage,
n. 159-161; C.N. 1769; A. D.
Bail, n. 100; Tr. Louage, n.

6<)a; C. C. V. 1257. [II. 89.]

1652i When the loss hap-
pens after the harvest is sepa-
rated from the land, the lessee
is not entitled to any reduc-
tion of the rent payable in

money. If the rent consist of
a Rharo in the harvest, the les-

sor must bear his proportion of
the loss, unless the loss is

caused by the fault of the les-

see, or he bo in default of de-
livering such share.—ff. 1. c.

;

Poth. Louage, n. 155; Guy.
Bail, 34; C. N. 1771. [n.91.]
1653. The lease of a farm

or rural estate, when no term
is specified, is presumed to be
an annual lease, terminating
on the first day of October of
each year, subject to notice as
hereinafter provided.—ff. Arg.
ex L. 13, § 11, loc. cond. ; Poth.
Louage, n. 28; C. N. 1774.
[II. 91.]

1654b. The lessee of a farm
or rural estate must leave, at
the termination of his lease,
the manure, and the straw and
otlier substances intended for
manure, if he have received
thcin on taking possession ; if
lie have not so received them,
the owner may nevertheless
retain them on paying their
value.—Poth. Louage, n. 190

;

2 Bour. 43, n. 4 ; Guy. Bail,

24, 25 ; C. C. V. 1263 ; C. 379 :

C. N. 1778. [II. 91.]

SECTION VT.

OF TnE TERMINATIOX OP THR
LRASR on HIRR OP THIXOS.

1655. The contract of leaso
or hire of things is terminated
in the manner common to obli-
gations, as declared in tho
eighth chapter of tho title Of
Obligationay in so far as the
rules therein contained can bo
applied, and subject to tho
special rules contained in this

title. [IL 91.]

1656. It is also terminated
by rescission in tho manner
and for tho causes declared in
articles 1624 and 1641, and
also in cases of insolvency of
traders as provided in The
Inaolvent Act of 1864. [II. 91

;

III. 383.]

1657. When the term of a
lease is uncertain, or tho lease
is verbal, or presumed as pro-
vided in article 1608, neither
of the parties can terminate it

without giving notice to tho
other, with a delay of three
months, if the rent be payable
at terms of three or more
months ; if the rent bo payable
at terms of less than three
months, tho delay is to bo
regulated according to article

1642.—The wholo nevertheless
subject to that article and to

articles 1608 and 1653.—Poth.
Louage, n. 29 ; Guy. Bail, 15

;

C. N. 1736. [II. 91.]

1658. The leaso, if written,

terminates of course, and with-
out notice, at tho expiration of
the term agreed upon.—Cod.
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by water two aubjoot, with ro-

(tnoot to tbo Hal'ti-kooping of

things ontrusted to thoiu, to tbo

Htimo obligations and duties as

innkoepors, declared under the

title 0/ DepoBit.—lf. h. I, i

V. & i 1-4, uaut. oauj). stab.

;

l)oin. h 1, t. 4, 8.8, n. 5; C. N.
1782. [11.06.]

1673. They are obliged to

receive and convoyi at tho

times fixed by public notice, all

I)orHon8 applying for passage,
f tho conveyunco of passengers
bo a part of their accustomed
business, and all goods ottered

for transportation ; unless, in

either ease, there is a reason-
ablo and suflioient cause of

refusal.—C. S. C. o. 66, s.

96-98, 119, 120
J
Guy. Voitu-

rier, 634 j De Vil. D. C. C.
Voiture, n. 3 ; Sm. M. L. 288

;

Sto. Bts. § 508 ; 13a. Ab. Cur-
riers, B. [II. 97.]

1674. They are liable, not
only for what has been received
in the oarriago or vessel, but
also for what has been deliver-

ed to them at tho port or place

of deposit, to bo put in their

oarriago or vessel.—ff. L. 1, §

8, nuut. caup. ; Dom. 1. c. ; C.

N. 1^83. [II. 97.]

1675. They are liable for

tho loss or damage of things
entrusted to them, unless thoy
can prove that such loss or

damage was caused by a for-

tuitous event or irresistible

force, or has arisen from a
defect in tho thing itself.

—

Merl. Mcssageries, § 11, n. 2,

for arrets } C. 1071, 1072
j

Huston vs. G. T. Railway, 3

L. C. J. 269 ; C. N. 1784 ; C. Co.

103. [II. 97.]

1676. Notice by carriers, of

special conditions limiting thoii*

liability, is binding only upon
persons to whom it is niado
known ; and notwithstanding
such notice and tho know-
ledge thereof, carriers aro

liable whenever it is pruvud
that the damage is caused by
their fault or the fault of i\um
for whom they aro responKiblc.

—2 Tr. Louage, n. 942; 2

Par. n. 642, p. 449 ; Sto. Uts.

$ 654 & n. 3 , 1 Bell, Com. $

104, 4th ed.; Sm. M. L. 489,

490} Huston vt^. G. T. R. Co.

oit. sun. [II. 97.]

1677. They are not liable

for large sums of money or of

bills or other securities, or fur

gold, or si' /or, or precious

stones, or other articles of aa

extraordinary value, contained
in any package received for

transportation, unless it is

declared that the package
contains such money or other

articles.—Tho foregoing rule

ucvortheless docs not apply to

tho personal baggago of travel-

lers when tho money or the

value of the articles lost is only

of a moderate amount and suit-

able to the circumstances of

the traveller, and tho traveller

is entitled to bo examined upon

oath in proof of tho value of

tho things composing such bag-

gage. — For. D. Auborgiste^

144
J

1 Aug. 662 } N. D.

Aubergiste, § 3, u. 3 ; 6 Martv

532; 6Boi. 173-5; llToul.n.

255; 2 Duv. 329; Sto. I3t8, &

630; Sm. M. L. 489, 490?

McDougal vs. Allan et nlrl^

L. C. R. 321 ; Cadwallader vs.

G. T. II. Co., »L.C.R.16<J;
McDougal vs. Torrance, 4 L.

C. J. 132. [II. 97.]
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1678. If by roa8on of a for- I

tuitous ovont, or irroRistiblo

forco, tlio transportation and
delivery of the thing bo not
inado within tho Htipiihitcd

term, tho carrier is not liablo

in damagos for tho delay.— flF.

L. 68, S 1, loo. cond. ; Dom. 1.

1, t. 4, H. 9, n. 6; C. Co. 104.

[II. 07J
1679. Tho carrier has a

right to retain tho thing trans-

ported until ho is paid for tho
carriage or freight of it.—ff. L.

6, § 1, 2, q. pot. ; Doin. 1. 3, t.

1,8. 5, n. 11 ; Sin.M. L. 608-0;
Browstor ct aU vs. Hooker et al,

IL. C. J. 90; C.N. 2102. [II.

97J
1680. Tho reception of tho

thing transported and payment
of the carriage or freight, with-
out protest, extinguish all right
of action against tho carrier;

unless the loss or damage is

such that it could not then bo
known, in which case the claim
must bo made without delay
after tho loss or damage be-
comes known to tho claimant.
—2 Par. n. 547, 654 ; C. Co.
105. [11.97.]
1681. Tho conveyance of

persons and things by railway
la subject to certain special
rules, provided in the Act res-

pcctiiuf liaihoayi).—C. S. C. c.

60, 8. G8, 00-102, 119, 120 ; C. N.
1780. [II. 99.]

1682. Special rules relat-
inj; to tho contract of aflfreight-

nicnt and the conveyance of
pa.-^sengors in merchant vessels
are contained in the fourth
book.—C. N, 1780. [II. 99

;

HI. 383.]

8ECTI0K IV.

Of work hij estimate and con-

tract.

1683. When a party under-
takes the construction of a
building or other work by esti-

mate and contract, it may be
agreed, cither that ho shall

furnish labor and skill only, or

that ho shall also furnish ma-
terials.—Dom. 1. 1, t. 4, B. 7, n.

2; Poth. Louage, n. 393, 394;
C. L. 2728; C. N. 1787. [II.

99J
1684:. If tho workman fur-

nish tho materials, and tho

work is to bo perfected and
delivered as a wholo, at a fixed

prl^e, tho loss of tho thing, in

any manner whatsoever, before
delivery, falls upon himself,

unless the loss is caused by tho
fault of tho owner or ho is in

default of receiving the thing.—
flF. L. 2, § 1 ; L. 36, loc. eond.

;

L. 20 ; L. 65, do eont. ompt.

;

Dom. 1. 1, t. 4, s. 8, n. 8-10

}

Poth. Louage, n. 425. 426,436,
394, & pt. 7, c. 3, al. 4, 5; Guy.
Louage, 47 ; 6 Mare. 355, 356

;

Tr. Louage, n. 970 --; 19 Duv.
330, .337 ; C. N. 1788. [II. 99.]

1685. If tho workman bur-

nish only labor and skill, the
loss of tho thing before delivery
does not fall upon him, unless
it is caused by his fault.—AT.

L. 13, § 5 ; L. 62, loc. cond.

;

Dom. 1. 1, t. 4, s. 8, n. 4; Poth.
Louage, n. 428, 434, 435, 500

;

C. L. 2730; C.N. 1789. [II.

99.]

1686. In the ease of the last

preceding article,, if the work
is to bo perfected and delivered
as a whole, and tho thing perish

before the work has been re-
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by water aro subjoot, with ro-

dpoct to tho flai'e'kooping of

things ontruBted to them, to tho

same obligations and duties as

innkeepers, declared under tho

title 0/ Depoait.—S. L. I, i.

n. & S 1-4, naut. oaup. stab.

;

bom. L 1, t. 4, 8. 8, n. 6 ; C. N.
1782. [11.96.]

1673. They are obliged to

recoivo and convoy, at tho

times flxod by public notice, all

ftersons applying for passage,
f tho conveyance of passengers
be a part of their accustomed
business, and all goods offered

for transportation ; unless, in

either case, there is a reason-
ablo and sufficient cause of

refusal.—C. S. C. c. 66, s.

96-98, 119, 120
J
Guy. Voitu-

rior, 634; De Vil. D. C. C.

Voiture, n. 3 ; Sm. M. L. 288

;

Sto. Bts. § 508 ; Ba. Ab. Car-
riers, B. [II. 97.]

1674. They are liable, not
only for what has been received
in tho carriage or vessel, but
also for what has been deliver-

ed to them at the port or place

of deposit, to be put in their

carriage or vessel.—ff. L. 1, §

8, naut. oaup. ; Dom. 1. o. ; G.

N. 1'83. [11. 97.]

1675. Thoy are liable for

tho loss or damage of things
entrusted to them, unless thoy
can prove that such loss or

damage was caused by a for-

tuitous event or irresistible

force, or has arisen from a
defect in the thing itself.

—

Merl. Messageries, § 11, n. 2,

for arrets j C. 1071, 1072
j

Huston vs. G. T. Railway, 3

L. C. J. 269 ; C. N. 1784 j C. Co.

103. [II. 97.]

1676. Notice by carriers, of

speoiai conditions limiting their

liability, is binding only upon
persons to whom it is made
known ; and notwithstanding
such notice and the know-
ledge thereof, carriers aro

liable whenever it is proved
that the damage is caused by
their fault or the fault of those

for whom thoy are rosponBiblo.

—2 Tr. Louage, n. 942; 2

Par. n. 642/ p. 449 ; Sto. iJts.

$ 554 & n. 3 ; 1 Bell, Corn. $

104, 4th od.; Sm. M. L. 489,

490 ; Huston vs. G. T. R. Co.

cit. sup. [II. 97.]

1677. They are not liable

for largo sums of money or of

bills or other securities, or fur

gold, or silver, or precious

stones, or other articles of an
extraordinary value, contained

in any package received for

transportation, unless it is

declared that the package
contains such money or otlior

articles.—The foregoing rule

uovorthelesa docs not apply to

tho personal baggage of travel-

lers when the money or tlie

value of the articles lost is only

of a moderate amount and suit-

able to the circumstances of

tho traveller, and the traveller

is entitled to bo examined upon

oath in proof of the value of

the things composing such bag-

gage. — For. D. Auborgiste,

144 ; 1 Aug. 562 ; N. D.

Aubergiste, § 3, n. 3 ; 6 Marc
632; 6Boi. 173-5; llToul. n.

256; 2 Duv. 329; Sto. Bts, §.

530; Sm. M. L. 489, 4t)0?

McDougal vs. Allan et al^li'

L. C. R. 321 ; Cadwallador vs.

G. T. R. Co., &L.C.R. 16a;

McDougal vs. Torrance, 4 L.

C. J. 132. [II. 97.]
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1678. If by ronson of a for-

tuitous ovont, or irrosistiblo

force, tho tronsportation and
(Iclivory of tho thln^ bo not
inado within tho etipulatod

turm, tho carrier is not liable

in damages for the delay.—ff.

L. 68, § 1, loo. cond. ; Dora. 1.

1, t. 4, B. 9, n. 6j C. Co. 104.

[II. 07J
1679. The carrier has a

right to retain the thing trans-

ported until ho is paid for the

carriage or freight of it.—ff. L.

6, 9 1, 2, q. pot. ; Dora. 1. 3, t.

1, a. 5, n. 11 ; Sra. M. L. 508-0

;

Brewster et al. vs. Hooker etal,

IL. C. J. 00} C.N. 2102. [II.

97/|

1680. The reception of tho
thing transported and pav raent

of tho carriage or freight, with-
out protest, extinguish all right
of action against tho carrier;

unless the loss or damage is

such that it could not then bo
known, in which case the claim
must be made without delay
after the loss or damage be-
coiuos known to the claimant.
—2 Par. n. 547, 554 j C. Co.

105. [II. 07.]

1681. The conveyance of
persons and things by railway
IS subject to certain special
rules, provided in the Act res-

pcctliu/ Railicoyt.—C. S. C. c.

60, 8. C8, 96-102, 119, 120 ; C. N.
1786. [II. 90.]

1682. Special rules relat-
ing; to tho contract of affreight-

ment and the conveyance of
paj-scngcrs in merchant vessels
aio contained in the fourth
book.—C. N, 178G. [II. 99

j

III. 383.]

SECtroN IV.

Of work hij cHtimnte and con-

tract.

1683. When a party under-
takes the construction of a
building or other work by esti-

mate and contract, it may bo
agreed, either that ho shall

furnish labor and skill only, or

that he shall also furnish ma-
terials.—Dom. 1. 1, t. 4, B. 7, n.

2; Poth. Louage, n. .393,394;
C. L. 2728; C. N. 178T. [II.

99J
1684. If tho workman fur-

nish tho materials, and tho
work is to bo perfected and
delivered as a whole, at a fixed

price, tho loss of the thing, in

any manner whatsoever, beforo

delivery, falls upon himself,

unless the loss is caused by tho
fault of tho owner or ho is in

default of receiving the thing.

—ff. L. 2, § 1 ; L. 30, loc. cond.

;

L. 20 ; L. 65, do cont. ompt.

;

Dom. 1. 1, t. 4, s. 8, n. 8-10

;

Poth. Louage, n. 425. 426, 436,

394, & pt. 7, c. 3, al. 4, 6; Guy.
Louage, 47 ; 6 Marc. 355, 356

;

Tr. Louage, n. 970 — ; 19 Duv.
336, 337 ; C. N. 1788. [II. 99.]

1685. If the workman f'ur-

nish only labor and skill, the
loss of the thing beforo delivery
does not fall upon him, unless
it is caused by his fault.—ff.

L. 13, § 5; L. 62, loc. cond.;
Dom. 1. 1, t. 4, s. 8, n. 4 ; Poth.
Louage, n. 428, 434, 435, 500

;

C. L. 2730; C.N. 1789. [II.

99.]

1686. In tho case of the last

preceding article,, if tho work
IS to bo perfected and delivered
as a whole, and tho thing perish

before the work has been re-



270 LBASB AND HIBB.

ceired, and without the owner
being in default of receiving it,

the workman cannot claim his

wages, although he be without
fault; unless the thing has
perished by reason of defect in

the materials, or by the fault of
the owner.—ff. L. 61, § 1 ; L. 38,

i. p. & § 1, loc. cond. ; Dom. 1. 1,

t. 4, s. 9, n. 4 ; Poth. Louage,
n. 433, 434 ; Tr. Louage, n.

971-978; 6 Marc. 637; C. C.

V.1275; C.N. 1790. [11.99.]

1687. If the work be com-
posed of several parts, or done
at a certain rate by measure-
ment, it may be received in

Earts. It is presumed to have
een so received, for all the

parts paid for, if the owner
pays the workman in propor-
tion to the work done.—Poth.
Lou. n. 436, 437 ; C. L. 2732 ; C.

N. 1791 ; C. C. V. 1276 ; Auth.
under three pre. arts. [II. 99.]

1688. If a building perish

in whole or in part within ten
years, from a defect in con-

struction, or even from the un-
favorable nature ofthe ground,

the architect superintending

the work, and the builder are

jointly and severally liable

for the loss.—Cod. L. 8, de op.

pub. ; Poth. Louage, n. 425.

426, Ob. n. 163 ; Fer. on 113,

C. P. ; Bour. 1. 6, t. 2, c. 9, n.

8 ; C. 2259 ; Brown & Laurie,

6 L. C. R. 65, and cit. ; C.

N. 1792, 2270. [11.99.]

1689. If, in the case stated

in the last preceding article,

the architect do not superin-

tend the work, he is liable for

the loss only which is occa-

sioned by defector error in the

plan furnished by him.—19

Duv. n. 354. [II. 99.]

1690. [When an itrchitoct

or builder undertakes the con-
struction of a building or other

works by contract, upon a plan
and specifications, at a fixed

price, he cannot claim any ad-

ditional sum upon the ground
of a change from the plan and
specifications, or of an increase

in the labor and materials, un-
less such change or increase is

authorized in writing, and the

price of them is agreed upon
with the proprietor. — Poth.

Lou. n. 407, 408; N. D. Ddvis

et March6, 364 ; Tr. Louage

;

n. 1016-1019; 6 Marc. 542; 6

Boi. 193 & arr. cit. ; 19 Duv.

366; C. N. 1793. [IL 101.]

1691. The owner may can-

cel the contract for the con-

struction of a building or other

works at a fixed price, although

the work have been begun, on

indemnifying the workman for

all his actual expenses and

labor, and paying damages ac-

cording to the circumstances

of the case.—Poth. Lou. n.440-

2-4 ; Guy. Lou. 48 ; C. L. 2736

;

C.N. 1794. [11.101.]

1692. The contract of lease

or hire of work by estimate

and contract is not terminated

by the death of the workman

;

his legal representatives arc

bound to perform it.—But in

cases wherein the skill and

ability of the workman were

an inducement for making the

contract, it may be cancelled

at his death by the party hir-

ing him.—Poth. Louage, n.

423, 463-455 ; Guy. Louag:, 48

;

C.L, 2737; C. N. 1795. [11.101.]

1693. In the latter case

stated in the last preceding ar-

ticle the owner is bound to pay
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to the legal representatives of

the workman, in proportion to

the price agreed upon in the

contract, the value of the work
done and materials furnished,

in oaso such work and mate-
rials are useful to him.—Poth.

Lou. n. 456 ; C. N. 1796. [II.

101.]

1694. The contract is not

terminated by the death of the

party hiring the work, unless

the performance of it becomes
thereby impossible. — Poth.

Lou. n. 444 j C. N. 1742. [II.

101.]

1695* Architects, builders

and other workmen, have a
privilege upon the buildings,

or other works constructed by
them, for the payment of their

work and materials, subject to

the rules contained in the title

Of Privilegea and Hypothecs,

andthe title Of Registration of
Real Rights.—C. S. L. C. c. 37,

8. 26. § 4
J
C. N. 2103. [11.101.]

1696. Masons, carpenters,
and other workmen, who un-
dertake work by contract, for a
fixed price, are subject to the
rules prescribed in this section.

They are regarded as con-
tractors with respect to such
work.—Tr. Louage, n. 1053 ; 4
Fon. 212jC. L. 2742jC. C. V.

1283; C.N. 1799. [11.101.]
1697. The workmen who

are employed by the contractor

in the construction of a build-

ing or other works have no
direct action againstthe owner.
—Guy. Ouvrier, 470 j Bridgman
vs. Ostell, 9 L. C. B. 445 ; C.

N. 1798. [II. 101.]

CHAPTER FOURTH.
OF THB LEASR OF CATTLE ON

SHARES.

1698. The letting out of
cattle on shares is a contract

by which one of the parties

delivers to the other a stock of
cattle to keep, feed, and take
care of, upon certain conditions

as to the division of profits

between them.—Cod. L. 8, De
pac. ; Poth. Chop. n. 6 ; 2 Arg.
296; C.N. 1800. [11.103.]
1699. Every kind of animal

which is susceptible of increase
or profit, in agriculture or
commerce, may be the object

of this contract.—Dom. 1. I, t.

4, 8. 1, n. 2 ; Poth. Chop. n.

21-23 ; C. N. 1802. [II. 103.]

1700. If there be no special

agreement the contract is regu-
lated by the usage of the place
where the cattle are kept.—C.

N. 1803. [II. 103.]

TITLE EIGHTH.
OF MANDATE.

CHAPTER FIRST.

GENERAL PROVISIONS.

1701. Mandate is a contract
by which a person, called the

18*

mandator, commits a lawful
business to the management of
another, called the mandatary,
who by his acceptance obliges

himself to perform it.—The
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acceptance may be implied
from the acts of the mandatary,
and in some oases from his

silence.—ff. L. 1, De proc, L.

1, Mand. ; Poth. Mand. 1, 31-

33; Dom. 1. 1, 1. 15, s. 1, § 1-3;

Tr. Mand. n. 5 -, 146, 148, 149

;

Halifax, A. 0. L. 70 ; Sto. Bts.

137 ; C. L. 2968 j C. N. 1794,

1796. [III. 81.]

1702. Mandate is gratu-

itous unless there is an agree-
ment or an established usage
to the contrary.

—

flF. L. 1, § 4,

L. 6, mand. ; Inst. 13, de mand.

;

Poth. Mand. n. 22, 23, 26
;

Dom. 1. c. § 9, and s. 3, § 8, 9 ;

Tr. Mand. 249-261 j C. N. 1986.

[III. 81.]

1703* The mandate may
be either special, for a parti-

cular business, or general, for

all the affairs of the mandator.
—When general it includes

only acts of administration.

—

For the purpose of alienation

and hypothecation, and for all

acts of ownership other than
acts of administration, the

mandate must be express.

—

ff. L, 1, § 1, de proc. L. 16, L.

60, L. 63, e. t.; Poth. Mand.
n. 123, 144, 169, 160 j Dom. 1.

c. s. 1, § 6-8, s. 3, § 3, 10 ; Tr.

Mand. n. 276, 278, 286 ; C. N.
1987, 1988. [III. 81.]

1704. The mandatary can
do nothing beyond the autho-
rity given or implied by the

mandate. He may do all acts

which are incidental to such
authority and necessary for

the execution of the mandate.
—ff. L. 66, de proc. ; Dom. 1.

c. s. 3, § 3, 10 ; Tr. Mand. 285,

819: C.N. 1989. [111.81.]

1705* Powers granted to

persons of a certain profession

or calling to do any thing in the
ordinary course of the business
which they follow, need not be
specified ; they are inferred

from the nature of such profes-
sion or calling. — Sto. Ag. §

127-133, 228 ; Pa. P. & A. 194,

200, 201 ; C. L. 2969. [III.

810
1.706« An agent employed

to buy or sell a thing cannot bo
the buyer or seller of it on his

own account.—ff. L. 34, § 7, de
contr. emp. ; Sto. Ag. n. 213;
Sm. M. L. 121 ; C. 1484

;

C. N. 1596. [III. 81.]

1707* Emancipated minors
may be mandataries, but in

such cases the action of the

mandator against the minor is

subject to the general rules

relating to the obligations of

minors.—ff. L. 3, § 11, L. 4, de
min. ; Tr. Mand. n. 330, 332-

335 ; C. N. 1990. [III. 81.]

1708i A married woman,
who executes a mandate given
to her, binds the mandator,
but no action can be brought
against her otherwise than as

provided in the title Of Mar-
riage.—Poth. P. Mar. n. 49;
Tr. Mand. n. 330, 332-335;

C. 183 ; C. N. 1990. [III. 81,]

CHAPTER SECOND.

OF THE OBLIGATIONS OP THE

MANDATARY.

SECTION I.

Of the ohligations of the

mandatary toward tJie

mandator.

1709. The mandatary is

obliged to execute the mandate
which he has accepted, and he

is liable for damages resulting
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from his non-exeoution of it

while his authority continues.

—He is obliged, after the ex-
tinction of the mandate, to do
whatever is a necessary con-
sequence of acts done before,

and if the extinction be by the

death of the mandator, he is

obliged to complete business
which is urgent and cannot be
delayed without risk of loss

or injury.—flF. L. 22, § 11, L. 5,

L. 8, $ 10, mand. ; Inst. § 11,

do mand. ; Poth. Mand. n. 38,

107 ; Ersk. Inst. b. 3, t. 3, n.

41, p. 704; Sto. Bts. n. 204;
Tr. Mand. n. 382, 383 ; C. L.

2971; C.N. 1991. [III. 83. J

1710. The mandatary '

bound to exercise, in the ex
cution of the mandate, reason-
able skill and all the care of a
prudent administrator. — Ne-
vertheless, if the mandate be
gratuitous, the court may mo-
derate the rigor of the liabili-

ty arising from his negligence
or fault, according to the cir-

cumstances.—flF. L. 10, L. 12, §

10, mand. ; Cod. L. 13, mand.

;

Poth. Mand. n. 46; C 1045;
Dom. 1. 1, 1. 15, s. 3, § 4, 6 ; Tr.

Mand. n. 393 ; Jones, Bts. 61,

62, 114; Pa. P. & A. 6; Ersk.
Inst. b. 3, t. 3, § 36, p. 699 ; C.

L. 2972; C.N. 1992. [III. 83.]

1711. The mandatary is

answerable for the personwhom
he substitutes in the execution
of the mandate, when he is not
empowered to do so ; and if

the mandator be injured by
reason of the substitution he
may repudiate the acts of the
substitute.—The mandatary is

answerable in like manner
when he is empowered to sub-
stitute, without designation of

the person to be substituted,

and he appoints one who is

notoriously unfit.—In all these
cases the mandator has a di-

rect action against the person
substituted by the mandatary.
—ff. L. 8, § 3, mand. L. 21. § 3,

de neg. gest ; Poth. Mand. n.

99; Lac. Procureur, 521; Tr.
Mand. n. 447-449 ; C. L. 2296,

2979, 2978; C.N. 1994. [III.

83.]

1712. When several man-
dataries are appointed together
for the same business, they are
jointly and severally liable for

each other's acts of administra-
tion, unless it is otherwise sti-

>ii!ated.—flF. L. 60, § 2, mand.

;

'>.m. 1. 1, t. 15, 8. 3, n. 13;
i'oth. Mand. n. 63 ; Ersk.
Inst. b. 3, t. 3, § 34; Sto. Ag.
§ 44, Bts. § 195 ; Jones, Bts.,

61, 62 ; C. N. 1995; Tr. n. 489-7.

[III. 83.]

1713. The mandatary is

bound to render an account of
his administration, and to do-
liver and pay over all that he
has received under the autho-
rity of the mandate, even if it

were notdue ; subject neverthe-
less to his right to deduct there-
from the amount of his dis-

bursements and charges in the
execution of the mandate.—If

he have received a determinate
thing he is entitled to retain it

until such disbursements and
charges are paid.—fif. L. 20, L.

10, § 8, mand. ; Poth. Mand. n.

51, 68, 59 ; Dom. 1. c. n. 8 ; Tr.

Mand. n. 698, 699 - ; Pa. P.
& A. 124, 125, 127 ; Sto. Bts.,

§ 173; C. N. 1993; C. 1723.

[III. 83.]

1714:. He is bound to pay
interest upon the money of tho
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mandator vrhlch ho employs
for his own use, from the day
of 80 employing it, and upon
any remainder due to the man-
dator, from the time of being
put In default.—ff. L. 10, § 3,

mand. ; Poth. Mand. n. 51, 56

;

C. N. 1996. [III. 85.]

SECTION II.

Of the ohligations of the

mandatary toward third

2)crsons,

1715* The mandatary act-

ing in the name of the manda-
tor and within the bounds of

the mandate is not personally
liable to third persons with
whom he contracts, except in

the case of factors hereinafter

specified in article 1738, and in

tne cases of contracts made by
the master of a ship for her
use.—ff. L. 20, de inst. act.

;

Poth. Mand. n. 87 ; Dom. 1. 1,

t. 16, s. 3, n. 8 ; Tr. Mand. n.

610 ; Sto. Ag. 263 j Pa. P. &
A. 368 J

C. N. 1997. [III. 85.]

1716. A mandatary who
acts in his own name is liable

to the thJ-d party with whom
he contra cs, without prejudice
to the ri^'hts of the latter

against the mandator also.

—

Poth. Mand. n. 88 j Pa. P. &
A. 361, 372 ; Sto. Ag. 163, 266,
269 ; Tr. Mand. n. 522 -.
[III. 85.]

1717. He is liable in like

manner when he exceeds his

powers under the mandate,
unless he has given the party
with whom he contracts sufii-

cient communication of such
powers.—C. L. 2981 ; Sto. Ag.
264, 265; Tr. Mand. 591, 592;
C. N. 1997. [III. 85.]

1718. He is notheld to haro
exceeded his powers when he
executes the mandate in a
manner more advantageous to

the mandator than that speci-

fied by the latter.—ff. L. 5, § 5,

mand.; Poth. Mand. n. 92;
Tr. Mand. n. 403 ; C. L. 2980.

[III. 85.]

1719. He is held to have ex-
ceeded his powers, when he docs
alone any thing which, by the

mandate, he is charged with
doing conjointly with another.

—ff. L. 6, mand. L. 11, 5 5,

do inst. act.; Poth. Mand. n.

99 ; Dom. 1. 1, t. 15, s. 3, n. 14

;

Sto. Ag. § 42, 43. [III. 85.]

CHAPTER THIRD.

OF THE OBLIGATIONS OF THE

MANDATOR.

SECTION I.

Of the obligations of the

mandator toivard the

mandatary

.

1720. The mandator is

bound to indemnify the man-
datary for all obligations con-

tracted by him toward third

persons, within the limit of his

powers; and for acts exceed-

ing such powers, whenever

they have been expressly or

tacitly ratified.—ff. L. 45, i.

p., § 5, mand. ; Dom. 1. 5, 1. 15,

s. 2, n. 1 ; Poth. Mand. n. 80-

82; Sto. Bts.§ 196, 198; C.N.

1998. [III. 85.]

1721. The mandator or his

legal representative is bound

to indemnify the mandatary

for all acts done by him with-

in the limit of his powers,

after the extinction of the
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mandate by death or other
cause, when he is ignorant of
such extinction.—Poth. Mand.
n. 106 J C. 1728, 1670. [III. 85.]

1722. The mandator is

bound to reimburse the ex-
penses and charges which the
mandatary has incurred in the
execution of the mandate, and
to pay him the salary or other
compensation to which he may
be entitled.—When there is no
fault imputable to the manda-
tary, the mandator is not re-

leased from such reimburse-
ment and payment, although
the business has not been suc-
cessfully accomplished ; nor
can he reduce the amount of
the reimbursement upon the
ground that the expenses and
charges might have been made
loss by himself.—fif. L. 12, § 9,

L. 27, § 4; L. 56, § 4, mand.;
Poth. Mand. n. 68, 69, 78, 79

;

Dom. 1. 1, t. 15, s. 2, n. 2, 3 ; 2
Par. n. 489, 571 ; C. Co. 93, 94;
C. N. 1999. [III. 87.]

1723. The mandatary has
a privilege and right of pre-
ference for tho payment of the
expenses and charges mention-
ed in tho last preceding article,

upon the things placed in his
hands and upon the proceeds
of tho sale or disposal thereof.
-C. 1713

J
C. Co. 93, 94. [III.

sr.]

1724. The mandator is ob-
liged to pay interest upon
money advanced by tho man-
datary in tho execution of the
mandate. Tho interest is com-
puted from tho day on which
the money is advanced.—flF. L.
12, § 9, mand. ; Dom. 1. c. n. 4

;

Tr. Mand. n. 274, 275 --: C. N.
2001. [III. 87.]

1725. The mandator is ob-
liged to indemnify the manda-
tary who is not in fault, for

losses caused to him by the
execution of the mandate.—ff.

L. 20, L. 29, § 6, mand. ; Poth.
Mand. 75, 76; Dom. 1. 1, t. 15,
s. 2, n. 6 ; Sto. Bts., § 200, 201,
Ag. 341 ; Tr. Mand. n. 655 —

j

C. N. 2000. [III. 87.]

1726. If a mandate bo
given by several persons, their

obligations toward the manda-
tary aro joint and several.—ff.

L. 59, § 3, mand. ; Poth. Mand.
n. 82 ; Dom. 1. c. n. 5 ; Ersk.
Inst. b. 3, t. 3, § 38; C. N. 2002.
[III. 87.]

SECTION II.

Of the obligations oftJie man-
dator toward third

persons.

1727. The mandator is

bound in favor of third persons
for all the acts of his manda-
tary, done in execution and
within the powers of the man-
date, except in the ease pro-
vided for in article 1738 of this

title, and the cases wherein by
agreement or the usage of
trade the latter alone is bound.
—The mandator is also answer-
able for acts which exceed such
power, if he have ratified them
either expressly or tacitly.

—

Poth. Ob. n. 75, 77 - , 447, 448,
Mand. n. 87, 88, 89 ; Dom. 1. 1,

t. 15, s. 2, n. 1 ; 18 Dur. 260,

261 ; Tr. Mand. n. 511 - , 516,
517; 522,535,536; Sto. Ag. §
442, 444,445, 446, 448; 1 Bell,

Com. § 418, p. 396, 399 ; Pa. P.
& A. 247, 248; C. N. 1998.
[III. 87.]

1728. Tho mandator or his
legal representative is bound
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toward third persons for all

acts of the mandatary, done
in execution and within the

Eowers of the mandate after it

as boon extinguished, if its

extinction be not known to

such third persons. — Poth.
Maud. 100 ; Dom. 1. 1, t. 15, s.

4, n. 1, 7 ; Ersk. Inst. b. 3, t.

3, §41 J C.N. 2009. [III. 87.]

1729. The mandator or his

legal representative is bound
for acts of the mandatary done
in execution and within the

powers of the mandate after its

extinction, when such acts are

a necessary consequence of a
business already begun.—He
is also bound for acts of the

mandatary done after the ex-
tinction of the mandate by
death or cessation of authority
in the mandator, for the com-
{>lotion of a business, where
OSS or injury might have been
caused by delay.—Poth. Mand.
106, 107, 111, 121 ; Dom. 1. c.

n. 7 ; Ersk. Inst. 1. c. ; 1 Bell.

Com. § 413, p. 396
J

C. 1709,

[III. 89.]

1730. The mandator is

liable to third parties who in

good faith contract with a per-
son not his mandatary, under
the belief that he is so, when
the mandatorhas given reason-
able cause for such belief.—

1

Bell, Com. 411, 412 J
Pa. P. A.

162-5 Sto. Ag. 443. [III.

89.]

1731* Ho is liable for dam-
ages caused by the fault of the
mandatary, according to the
rules declared in article 1054.

—Poth. Ob. n. 463; 1 Bell,

Com. § 418, p. 400 j Sto. Ag. §

452. [III. 89.J

CHAPTER POtTRTH.

OF ADVOCATES, ATTORNEYS AND
KOTABIES.

1732* Advocates, attorneys
and notaries are subject to the

general rules contained in this

title, in so far as they can be
made to apply. The profession

of advocate and attorney is re-

gulated by the provisions con-
tained in an act intituled : An
Act respecting the Bar of Lower
Canada, and that of notary by
an act intituled : An Act rea-

pecting the Notarial Profession.

—C. S. L. C. c. 72; lb. c. 73;
C. S. C. c. 76. [III. 89.]

1733. The rules concerning
the duties and rights of advo-
cates and attorneys, in the

exercise of their functions be-

fore the several courts of Lower
Canada, are contained in tho

Code of Civil Procedure, and in

the rules of practice of such

courts respectively.—[III. 89.]

1734. The rules of pres-

cription relating to advocates,

attorneys and notaries are con-

tained in article 2260. [III. 89.]

CHAPTER FIFTH.

OP BBOKERS, FACTORS AND OTHER
COMMERCIAL AGENTS.

1735. A broker is one who
exercises the trade and calling

of negotiating between parties

the business of buying and sell-

ing or any other lawful transac-

tions.—He may be the manda-
tary of both parties and bind

both by his acts in the business

for which he is engaged by

them.—ff. L. 3, do prox. ; Dom.
1. 1, t. 17, s. 1, n. 1 : C. Co.

74; C. L.2985; Sto. Ag. §28;

name
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^m. M. L. hoi, 508 ; Syme et

al. vs. Howard, 1 L. C< R* 19.

[III. 89.]

1736. A factor or commis-
Bion'merchant is an agent who
is employed to buy or sell goods
for another, either in his own
name or in the name of his

principal, for which he receives

a compensation commonly call-

ed a commission.—3 Chit. Co. L.

193, 194 ; Sto. Ag. § 33 ; 2 Par.

404-413; 1 Bell, Com., 408,

409; Ersk. Inst. b. 3, t. 3, § 34.

[III. 89.]

1737« Brokers and factors

are subject to the general rules

declared in this title, when
these are not inconsistent with
the articles of this chapter.

[III. 91.]

1738. A factor whose prin-

cipal resides in another country
is personally liable to third

persons with whom he con-
tracts, whether the name of
the principal bo known or
not. The principal is not
liable on such contracts to

the third parties, unless it is

proved that the credit was
given to both principal and
factor, or to the principal

alone.—Pa. P. & A. 248, 273,

282 ; Sto. Ag. § 268, 290, 448
;

2 Par. 404; Sm. M. L. 66.

[III. 91.]

1739. Any person may con-
tract for the purchase of goods
with any agent entrusted with
their possession or to whom the
same have been consigned, and
may receive the same from such
agent and pay him the price

thereof, and such contract and
payment is binding upon the
owner of the goods, notwith-
standing the purchaser has

notice that he is contracting
only with an agent.—C. S. C.
c. 69, 8. 1. [III. 91.]

174kO. Any agent entrusted
with the possession of goods, or
of the documents of title there •

to, is deemed the owner thereof
for the following purposes, that
is to say

:

1. To make a sale or contract,

as mentioned in the last preced-
ing article

;

2. To entitle the consignee
of goods consigned by such
agent, to a lion thereon for

any money or negotiable secu-
rity advanced or given by him
to or for tho use of such agent,
or received for him by such
agent for tho use of the con-
signee, in like manner as if

such agent were the true owner
of tho goods

;

3. To give validity to any
contract or agreement, by way
ofpledge, lien or security, made
in good faith with such agent,
as well for an original loan,

advance or payment made upon
the security of the goods or
documents, as for any other or
continuing advance in respect
thereof;

4. To make such contract
binding upon the owner of the
goods and on all other per-
sons interested therein, not-

withstanding the person claim-
ing such pledge or lien had
notice that ho was contracting

only with an agent.—C. S. C.

c. 59, s. 2. [III. 91.]

1741. In case any person
having a valid lien and secu-
rity on any goods or documents
of title or negotiable security,

in respect ofa previous advance
upon a contract with an agent.
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gives up tho same to such agent,
upon a contract for the pledge,
lien or security of other goods,

or of another document or seou-

I'ity, by such agent delivered to

him in exchange, to be held
upon the same lien as the goods,
document or security so given
up, then, such new contract, if

in good faith, is deemed a
valid contract, made in con-
sideration of a present advance
in money, within the provisions
of this chapter, but the lien

acquired under such new con-
tract, on tho goods, document
or security, deposited in ex-
change, cannot exceed tho

value of the goods, document
or security, so delivered ap
and exchanged,— C. S. C. c.

69, s. 3. [III. 91.]

1742* Such contracts only
are valid as are mentioned in

this chapter, and such loans,

advances and exchanges only
are valid as are made in good
faith and without notice that
tho agent making the same has
no authority so to do, or that
he is acting in bad faith against
the owner of the goods.—C. S.

C. c. 59, s. 4. [III. 91.]

1743* Loans, advances and
exchanges in good faith, though
made with notice of tho agent
not being tho owner, but with-
out notice of his acting without
authority, bind the owner and
all other persons interested in

tho goods, documents or securi-

ty, as tho case may be.—C. S.

C. c. 59, s. 6. [III. 91.]

1744:. No antecedent debt
owed by an agent entrusted
with the possession of goods or

the documents of title thereto,

can be the subject of any lien

or pledge of such goods or do-
cuments, nor can the agent for
any purpose relating to such
goods deviate from the orders
or authority received from his
principal.—C. S. C. o. 69, s. 5.

[III. 93.]

1745. Bills of lading, ware-
house-keeper's or wharfinger's
receipts or orders for delivery
of goods, bills of inspection of
potash or pearlash, and all

other documents used in tho
ordinary course of business, as
proof of the possession or con-
trol of goods, or purporting to

authorize, either by endorse-
ment or by delivery, the posses-
sor of any such document to

transfer or receive goods there-
by represented, are deemed
documents of title within tho
provisions of this chapter.—C.
S. C. c. 69, s. 7. [III. 93.]

1746. Any agent possessed
of any document of title,

whether derived immediately
from the owner of the goods, or

obtained by reason of the agent
having been entrusted with tho

possession of the goods, or of

any document of title thereto,

is deemed to be entrusted with

the possession of the goods

represented by such document
of title.—C. S. C. 0. 59, s. 8.

[III. 93.]

1747. Any contract pledg-

ing or giving a lien upon any
document of title, is deemed a

pledge of and lien upon the

goods to which it relates, and
the agent is deemed the posses-

sor of the goods or documents of

title, whether the same be in his

actual custody or be held

by any other person for him
or subject to his control.

—
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C. S. C. c. 59, 8. 9. [Tir. 93.]

1748t When a loan or ad-
vance is mado in good faith, to

an agont entrusted with and in

possession of goods or docu-
ments of title, on the faith of

any contract in writing to con-
HJgn, deposit, transfer or deli-

ver such goods, or documents of

title, and the same are actually

received by the person making
the loan or advance, either at
the time of the contract or at a
time subsequent thereto, with-
out notice that the agent is not
authorized to make the pledge
or security, such loan or ad-
vance is deemed a loan or ad-
vance upon the security of the
goods or documents of title

within the provisions of this

chapter.—C. S. C. c. 69, s. 10.

[III. 93.]

1749. Every contract, whe-
ther made directly with the
agent or with a clerk or other
person on his behalf, is deemed
acontractwith such agent.—C.

S. C. c. 69, s. 11. [III. 93.]

1750. Every payment, whe-
ther made by money, bill of
exchange or other negotiable
soourity, is deemed an advance
within the provisions of this

chapter.—C. S. C. c. 59, s. 12.

[III. 93.]

1751. Every agent in pos-
session of goods or documents
as aforesaid is for the purposes
of this chapter taken to be en-
trusted therewith by the owner,
unless the contrary is shewn
in evidence.—C. S. C. c. 59, s.

i:^. [111.93.]
1752. Nothing contained in

this chapter lessens or affects
the civil responsibility of the
agont for the breach ofany ob-

19

ligation, or the non-fuUihnent
of his orders or authority.—C.

S. C. 0. 59, s. 14. [III. 93.]

1753. Notwithstanding any
of the foregoing articles, the
owner may redeem any goods
or documents of title pledged
as aforesaid, at any time before
the^same have been rold, upon
repayment of the amount of
the lien thereon, or restoration

of the securities in respect of
which the lien exists, and upon
payment or satisfaction to the
agent, of any sum of money
for or in respect of which such
agent is entitled to retain the
goods or documents by way of
lien against such owner ; or ho
may recover from the person
with whom any goods or docu-
ments have been pledged, or
who has any lion thereon, any
balance or sum of money re-
maining in his hands as the
produce of the sale of the
goods, after deducting the
amount of the lien under the
contract.—C. S. C. c. 59, s. 20.

[III. 95.]

1754. In ease of the bank-
ruptcy of any agent, and in
case the owner of the goods
redeem the same, ho is held,
in respect of the sum paid by
him on actoant of the agent
for such redemption, to have
paid the same for the use of

such agent before bis bank-
ruptcy, cr in case the goods
have not been so redeemed,
tho owner is deemed a creditor

of the agent for the value of
the goods so pledged at tho
time of the pledge, and may in

either case claim or set off the
sum so paid, or the value of
such goods, as the case may
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bo.—C. H. C. 69. H. 21. fill.

1)5.]

CHAPTER SIXTH.

OF THK TKRMINATION OV MANDATK.

1755i Mandate tonninates

:

1. By rovooation;
2. By tho renunciatiuii of tho

niaiulatary

;

3. By tho natural or civil

(loath of tho mandator or man-
datary

J

4. By interdiction, bank-
ruptcy, or other change in tho

condition of either party by
>vhich his civil capacity is

affected

;

5. By the cessation of au-

thority in the mandator;
6. By the accomplishment of

tho business or the expiration

of the time for whieh the

mandate is given;
7. By other causes of ex-

tinction common to obligations.

—ff. L. 12, § 16, L. 22, § 11, L.

27, § 3, L. 26, i. p. mand.
;

Cod. L. 15, mand. ; Poth. Mand.
n. 38 -, 101, 103, 111-113, 120j
Dom. 1. 1, 1. 15, 8. 4 ; Tr. Mand.
744 -J Sto. Bts. §§ 202-211;

Clam. 300 -,332--; C. 1138;
C. N. 2003. [III. 95.]

1756> The mandator may
at any time revoke tho man-
date, and oblige tho mandatary
to return to him tho procura-

tion, if it bo an original instru-

ment.—ff. L. 12, § 16, mand.

;

Poth. Mand. 1. c. ; Tr. Mand.
764-; C. L. 2997; C. N. 2004.

[III. 95.]

1757. The appointment of

a now mandatary for the same
business has the effect of a
revocation of the first appoint-

ment from tho day on which

the former mandatary has been
notified of the now a])pointmoiit.

—ff. L. oi, 5 lin., 1)0 proc.

;

Poth. Mand. 114 -- ; Dom. 1. c.

n. 2 ; C. L. 2990 ; 8to. Btfl. §

208 ; C. N. 2006. [III. 95.]

1768. If notice of tho rovo-
cation bo given to the manda-
tary alone, it does not affoct

third persons who in ignorance
of it have contracted with tho
mandatary, saving to tho man-
dator his right against tho

latter.—Poth. Mand. 121 ; C.

1728 ; C. L. 2998 ; C, N. 2006.

[III. 95.]

1759. The mandatary nuvy
renounce tho mandate after ac-

ceptance, on giving due notice

to tho mandator. But if cuch
renunciation be injurious to tho

latter, tho mandatary is an-

swerable in damages, unless

there is a reasonable cause for

tho renunciation. If the man-
datary bo acting for a valuable
consideration he is liable ac-

cording to tho general rules

relating to the inoxeoution of

obligations.—ff. L. 22, § 1 1 ; L.

5, § 1; L. 23; L. 24; L. 25,

mand. ; Poth. Mand. n. 38 —

;

Dom. 1. 0. n. 3-5; Tr. Mand.
806, 382 ; Sto. Ag. § 478 ; C.

title Of Obligations, Q.Q; C.N.
2007. [III. 95.]

1760. Acts of tho manda-
tary, done in ignorance of the

death of the mandator or other

cause whereby the mandate is

extinguished, arc valid.—ff. L.

26, mand.; ^oth. Mand. 106;

Dom. 1. c. n. 7 ; Tr. Mand.
811 -; Sto. Bts. §204, 205; C.

N. 2008 ; C. 1720, 1728. [III.

97.]

1761. The legal represen-

tatives of the mandatary, hav-
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inp( a knowledge of tho tnandato
i
vrliatovor \s immodiatoly nocon-

aiul nut being incapacitated

by minority or otherwiHo, are
boi 1 to give notice of his

(loath to the mandator and to

do, in busincHS already begun,

Hary to protect the latter from
lotis.—ff. Arg. ex leg. 40, pro
80C. ; Poth. Mand. n. 101}
Trop. Mand.8S0,8.'{5-8.'57; 8to.
lJt8.202; C,N. 2010. [111.07.]

TITLE NINTH.
OF LOAN

OKNKRAL PROVISIONS.

1762* Loans are of two kinds :

1. Tho loan of things which
may be used without being

destroyed, called loan for use

(comniodatum') ;

2. The loaii of things which

are consumed by tho use made
of them, called loan for con-

sumption (inutuum).—ff. L. 2,

do rob. 'cred. ; Jones, Bts. 74

;

Sto. Bts. §219--; C. L. 2862j

C. N. 1874. [III. 97.]

CHAPTER FIRST.

OP LOAX FOB USE (COMMODA-
TUM.)

SECTION I.

Gvneral provisions.

1763. Loan for use is a
contract by which one party,

called the lender, gives to ano-

ther, called the borrower, a
thing to be used by the latter

gratuitously for a time, and
then to be returned by him to

the former.—ff. L. 1, § 1 ; L. 3,

§4; L. 4; L. 5, § com.; Inst.

1. 3, 1. 15, § 2, i. f. ; Poth. Pr^t
U. Intr. & c. 1, s. 1, a. 1 J Tr.

Prflt, 13 -- ; Jones, 1. c. ; Sto.

I.e.; C. L. 2864; C. N. 1876,
1870. [III. 97.]

1764. Tho lender continues
to bo the owner of tho thing
lent.—ff. L. 8 ; L. 9, commod.

;

Poth. Pr«t U. 4; Tr. PrCt, 16
;

C.L.2866; C.N. 1877. [III.

97J
1765. Every thing may be

loaned for uso which may be
tho object of tho contract of
lease or hire.—C. 1605-6; Poth.
Pr6t. U. 11 J C. N. 1878. [III.
99.3

SECTION II.

Of the ohUgations of the
horroiccr

1766. [Tho borrower is

bound to bestow the care of
a prudent administrator in the
safe-keeping and preservation
of.the thing loaned.]—Ho can-
not apply the thing to any other
use than that for which it is

intended by its nature or by
agreement.—Inst. 1. 3, t. 15, §

2 ; ff. L. 1, § 4, do ob. et act, L.

6, § 2, 5, 7, 8, L. 18, com. ; Poth.

Pr^t U. 48 ; C. N. 1880. [III.

99.]
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1767. If tho borrower
apply tho thinfif to any other
U80 than that for which it is

intondod, or uso it for a longer
tiuio than is agreed upon, ho
is liable for tho Iohh of it arising
oven from a fortuitous event.
—Author, under a. 1760; Poth.
Pr<Jt U. 68, 60: C. N. 1881.
[III. 99.]

1768. If tho thing lent bo
lost by a fortuitous event from
which tho borrower might have
preserved it by using his own,
or if being unable to save both
things ho prefer to save his own,
ho is liable for tho loss.— flF. L.
5, $4, com.; Cod.L.l, decora.

;

Poth. Pr6t U. 56 ; Sto. Bts. §

246-251 ; C. N. 1882. [III. 99.]

1769. If the thing deterio-
rate by tho uso alono for which
it is lent and without fault on
tho part of tho borrower, ho is

not liable for tho deterioration.— flf. L. 10, i. p. L. 25, com.
J

Poth. Prdt U. 38, 39, 65, 69

:

C. N. 1884. [III. 99.]

1770. The borrower cannot
retain tho thing lent for a debt
due to him by tho lender, unless
such debt is for expenses neces-
sarily incurred in tho preserva-
tion of tho thing.—ff. L. 18, §

2, com. ; Cod. L. 4, do com.

;

Poth. Prdt U. 43, 44, 82; Tr.
Pr6t, 128 ; Vin. Q. S. 1. 1, c. 5

;

C.N. 1885. [III. 99.]

1771. If in order to uso tho
thing tho borrower have incur-
red expense, ho is not entitled
to recover it from the lender.

—

ff. L. 18, § 2, com ; Poth. Pr6t U.
81 ; C. N. 1886. [III. 99.]

1772. If several persons
conjointly borrow the same
thing, they are jointly and
severally obliged toward the

lender.— ff. L. 6, 5 15, L. 21,

§ 1, com.; Poth. Vv6t U. 65:
C. N. 1HS7. [111.99.]

SECTION III.

Of the ohlifjations of the

lender.

1773. The lender cannot
take back tho thing, or disturb

tho borrower in tho proper uso
of it, until after tho expiration
of the term agreed upon, or, if

there bo no agreement, until

after tho thing has been used
for tho purpose for which it was
borrowed ; subject neverthe-
less to tho exception deolarod
in tho next following article.

—

ff. L. 17, § 3, com. ; Poth. Pr6t

U. 20, 24, 76, 78 ; C. N. 1888.

[III. 99.]

1774. If before the expira-

tion of tho term, or, if no term
have been agreed upon, before

the borrower has completed his

use of the thing, there occur to

the lender a pressing and un-

foreseen need of it, the court

may, according to tho circum-

stances, oblige tho borrower to

restore it to him.—Poth. Prct

U. 25, 77; Tr. Prdt, 151; C.N.
1889. [III. 101.]

1775. If during tho con-

tinuance of tho loan the bor-

rower be obliged, for the pre-

servation of the thing lent, to

incur any extraordinary and

necessary expense, of so urgent

a nature that he cannot notify

tho lender, the latter is bound

to reimburse it to him.—ff. L.

18, § 2, com. ; Poth. PrdtU. 81 j

C. N. 1890. [III. 101.]

1776. When tho thing lent

has defects which cause injury

to tho person using it, the len-
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dor \n rosponslblo If ho know
tho dofocts and did not miiko
thorn known to tho borrower.

—

ff. li. 18, 5 3 ; L. 22, com. ; Poth.
I'rtHU. 84; C. N. 1891. [III.

101.]

CHAPTER SECOND.

ok loan for consumption
(mutuum).

SECTION I.

General provisions.

1777. Loan for consump-
tion is a contract by which tho
lender gives tho borrower a
certain quantity of things
wliich are consumed by the
use made of thorn, under the
obligation by tho latter to re-

turn a like quantity of things
of tho samo kind and quality.
—ff. L. 2, § 1, 2, de reb. cred.

;

Poth. PrC't C. 1 J C. N. 1892.

[III. 101.]

1778. By loan for consump-
tion the borrower becomes
owner of tho thing l«nt, and
tho loss of it falls upon him.

—

ff. L. 2, § 2, d© reb. cred. ; L.
1, § 4, do oblig. et act ; Poth.
Prfit C. n. 1, 4, 5, 50; Pr. do la

Jan. n. 537; C. N. 1893. [III.
101.]

1779. Tho obligation which
results from a loan in money is

for the numerical sum received.
—If there be an increase or di-

minution in tho value of the
currency before tho time of the
payment, the borrower is ob-
liged to return tho numerical
sum lent, and only that sum,
in money current at tho time
of payment.—Poth. Pr6t C. 35,

.36, .37

101.]

17(

C.N. 1805, 1896. [III.

'80. Iftheloanbo in bul-
lion or of provisions, tho bor-
rower is obliged to return the
same quantity and quality as
ho has received and nothing
more, whatever may bo tho in-

crease or diminution of tho
price of them.— ff. L. 2 ; L. 3,

de reb. cred. ; Poth. PrC'tC. 16;
C. N. 1897. [III. 101.]

SECTION II.

Of the obligations of the

lender,

1781. In making a loan for

consumption tho lender must
have tho right to alienate tho
thing loaned, and he is subject
to the obligations declared in

article 1776, relating to loan
for use.—ff. L. 18, com. ; L. 2,

§ 2, 4, do rob. cred. ; Dom. 1. 1,

t. 6, 8. 2, n. 2, 3; Poth. Pr6t
C. 51, 52 ; Tr. Pr6t, 186, 187

j

C. N. 1898. [III. 101.]

3KCTI0N III.

Of the obligations of
borrower.

tho

1782. Tho borrower is ob-
liged to return for tho things
lent a like quantity of other
things of tho same kind and.

quality, at the time agreed
upon.—ff. L. 2, L. " do reb.

cred. ; Dom. 1. c. s. 3, n. 1

;

Poth. Pr6tC. 13, 14,39,40,47;
C. N. 1899, 1902. [III. 103.]

1783. If there bo no agree-
ment by which the time for tho
return can bo dutcrmincd, it is

fixed by tho court according to

circumstancos.—Poth. Pret C.
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n. 48; C. N. 1900, 1901.

[III. 103.]

1784. If tho borrower make
default of satisfying tho obli-

gation to return things lent, he
is bound at tho option of the

lender to pay tho value which
they bore at the time and place
at which, according to the
agreement, tho return was to

be made ;—If tho time and
place of the return be not
agreed upon, payment must
be made of tho value which
the things boro at the time
and place ofthe borrower being
put in default;—With interest

in both cases from the default.

—ff. L. 22, do rob. cred. L. 4,

do cond. trit. ; Poth. Pr(5t C.

40, 41 ; Dom. 1. c. n. 5 ; C.
title Of Ohlif)ations, c. 6 ; Tr.
Pr6t, 288, 289, 293 ; 2 Pr. de
la Jan. n. 638; C. N. 1903,
1904. [III. 103.]

CHAPTER THIRD.

OP LOAN UPON INTEREST.

1785* Interest upon loans
is either legal or conventional.

—The rate of legal interest is

fixed by law at six per cent
yearly.—Tho rate of conven-
tional interest may be fixed by
agreement between tho parties,

with the exception :

1. Of certain corporations

mentioned in the act, intituled

:

Ah act rcsjyccting interest, which
cannot receive more than the

legal rate of six per cent

;

2. Of certain other corpora-

tions which are limited as to

the rate of interest by special

acts;

3. Of banks, which cannot
receive more than seven per

cent.—Ci S. C. c. 58, s. 3, 4, 8,

9; C.N. 1907. [III. 103.]

1786. An acquittance for

the principal debt creates a
presumption of payment of the
interest, unless there is a re-

serve of the latter.—G. L. 2896

:

C. N. 1908. [III. 103.]

CHAPTER FOURTH.

ON CONSTITUTION OF ItENT.

1787. Constitution of rent

is a contract by which parties

agree that yearly interest shall

bo paid by ono of them upon a
sum of money due to the other
or furnished by him, to remain
permanently in tho hands of tho

former as a capital of which
payment shall not bo demanded
by the party furnishing it, ex-

cept as hereinafter provided.

—

It is subject with respect to tho

rato of interest to the same rules

as loans upon interest.— Poth.

C.ll. 1, 4, 9, 43 ; 2 Pr. de la Jan.

n. 540, p. 268 - ; Tr. Pret, 421,

463 -; C. N. 1909; C. 1790.

[III. 103.]

1788. Constitution of rent

may likewise be made by gift

or will.—Author, under a. 1787.

[III. 103.]

1789. Rents may be consti-

tuted either in perpetuity or

for a terra. When constituted

in perpetuity they are essenti-

ally redeemable by the debtor

;

subject to tho provisions con-

tained in articles 390, 3U1 ami

392.—0. 1441, a. 18 ; Poth. C.

R. 61, 52, C. 0. 19, 427 ; 1 Bonr.

324, § 12; C. N. 1910, 1911.

[III. 105.]

1790. The capital of a rent

constituted in perpetuity may
bo demanded :
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1. WHcn tho debtor of it fails

to furnish and maintain the
security to which he is obliged

by the contract

;

2. When the debtor becomes
bankrupt or insolvent

;

3. In tho cases provided in

articles 390, 391 and 392.—
Poth. C. R. 48, 49, 66, 67, 71,

72, 73 ; 1 Bour. 325, s. 4 j 2 Pr.

do la Jan. n. 642, p. 271 ; C. N.
1912, 1013. [III. 105.]

1791i The rules concerning
tho prescription of arrears of

constituted rents are contained

in tho title Of Prescription.—
C. 2250. [III. 105.]

1792> The creditor of a con-
stituted rent secured by the

privilege and hypothec of a
vendor has a right to demand
that the sale under execution

of property upon which such
privilege and hypothec exists

shall bo made subject to tho

rent.—C. S. L. C, c. 50, s. 7.

[III. 105.]

1793. The rules concerning
llfo-ronts are declared undertho
title 0/ Life-Rents. [III.105.]

TITLE TENTH.
OF DEPOSIT.

of nut
by gift

a. 1787.

1794. There are two kinds
of deposit; simple deposit, and
sequestration.—Poth. Dep. n.

Ij C.N. 1916. [III. 106.]

CHAPTER FIRST.

OF SIMPLE DEPOSIT.

SECTION 1

General provisions.

1795. It is of the essence
of simple deposit that it bo
gratuitous.—ff. L. 1, § 8, depos.

;

Poth. Dcp. n. 1-9; Dom. 1. 1,

t. 7,8. 1, n. 2; Tr. D^p. 1115;
C. N. 1917. [III. 105.]

1796. Moveable property
only can be the object of

simple deposit.—Poth. D<Sp. n.

3 ; Dom. 1. c. n. 3 ; Tr. Dop.
17,18,19; C. N. 1918. [III.

105.]

1797. Delivery is ostsential

to the formation ofthe contract

of deposit. — The delivery is

sufficient when the depositary

is already in possession, under
any other title, of tho thing

which is the object of the de-

posit.—flF. L. 1, § 5, do obi. ct

act. ; L. 1, § 14, depos. L. 8,

mand. L. 18, § 1, do rcb. cred.

;

Poth. Dop. 7, 8 ; Tr. D^p. 20,

21,22; C.N. 1919. [III. 105.]

1798. Simple deposit is

either voluntary or necessary.

—C. N. 1920. [III. 107.]

SECTION II

Of roUntarj deposit.

1799. Voluntary deposit is

that which is made by the

mutual consent of tho party

making and of the party

receiving it.— f. L. 1, § 5,

depos.; Poth. D<5p. 14, 15; C.

N. 1921. [III. 107.]
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1800* Voluntary deposit

can take place only between
persons capable of contracting.

—Nevertheless if a person
capable of contracting accept

a deposit made by a person
incapable, he is liable to all

the obligations of a depositary

;

which obligations may be en-
forced against him by the tutor

or other administrator of th<)

incapable person.—Inst. 1. 1,

t. 21, i. p. ; P(»th. Dep. 6, 6
j

Tr. D6p. 60
J C. L. 2906 j C. N.

1925. [III. 107.]

1801. If the deposit have
been made with a person inca-
pable of contracting, the party
making it has a right to reven-
dicate the thing deposited, so

long as it remains in the hands
of the former, and afterwards
a right to demand the value of

the thing in so far as it has
been profitable to the depo-
sitary.—ff. L. 9, § 2, De min.

;

Poth. D6p. 6; Tr. Ddp. 65, 56
j

C. N. 1926. [III. 107.]

SECTION III.

Of the obligations of the

dexmsitc^ry.

1802. [The depositary is

bound to apply in the keeping
of the thing deposited the care
of a prudent administrator.]

—

ff. L. 1, § 5, De obi. et act., L.
20, L. 32, depos. ; Dom. 1. 1, t.

7, s. 3, n. 1, 2, 7, 8 ; Poth. D^p.
23, 27, 30, 32 ; Tr. Ddp. 63-

65 - ; C. N. 1927, 1928. [III.

107.]

Iti03. The depositary has
no right to use the thing depo-
sited without the permission of
the depositor.—Inst. I. 4, t. 1,

§ G ; ff. L. 25, § 1, L. 29, depos.
j

Dom. I. c. n. 16, § s. 1. n. 15;
Poth. D6p. 34-37

J
C. N. 1930.

[III. 107.]

1804. The depositary is

bound to restore the identical

thing which he has received in

deposit. — If the thing have
been taken from him by irre-

sistible force and somethino:

given in exchange for it, he is

bound to restore whatever ho
has received in exchange.

—

Inst. 1. 3, t. 15, § 3 ; ff. L. 17,

§ I, L. 1, § 21, depos. : Dom.
1. c. 8. 3, n. 6

J
Poth. D6p. 40,

45; C. N. 1932, 1934. [III.

107.]

1805. The depositary is

only held to restore the thing

deposited, or such portion of it

as remains, in the condition in

which it is at the time of

restoration. Deteriorations not

caused by his fault fall upon
the depositor. — Dom. I. c.

;

Poth. Ddp. 41 ; C. 1150 ; C. N.
1933. [III. 109.]

1806. The heir or other

legal representative of the de-

positary who sells the thing

deposited, in good faith and in

ignorance of the deposit, is

held only to restore the price

received for it, or to traasfcr his

right against the buyer if the

prici have not been paid.

—ff. L. 1, § 47, L. 2, L. 3, L. 4,

depos. ; Dom. I. c. n. 13; Poth.

DC'p. 45, 46
J

C. N. 1935. [III.

109.]

1807. The depositary is

bound to restore any profits

received by him from the thing

deposited.—He is not bound to

pay interest on money deposit-

ed unless he is in default of

restoring it.—ff. L. 1, § 23 it

24, depos., L, 38, § 10 de usu.
j
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Cod. L. 2, dopoe.; Potli. D(<p.

47,48; C.N. 103G. [111.109.]
180P* The depositary can-

not exact from the depositor
proof that ho is owner of the
thing deposited.—ff. L. 31, § 1,

tlepos. ; Poth. D<5p. 51 ; C. N.
iy;J8. [III. 109.]

1809. The restoration of

the thing deposited must be
made at the place agreed upon,
and the cost of conveying it

there is borne by the depositor.

—If no place be agreed upon,
the restoration must bo made
at the place where the thing
is.—fif. L. 12, dcpos. ; Dom. 1.

c. s. 2, n. 3 ; Poth. D<5p. 66, 57

;

Tr. Ddp. 168, 169; C.N. 1942,
1943. [III. 109.]

1810. The depositary is ob-
liged to restore the thing to the
depositor whenever it is de-
manded, although the delay for

its restoration may have been
fixed by the contract, unless he
is prevented from so doing by
reason of an attachment, or
opposition, or other legal hind-
rance, or has a right of reten-
tion of the thing, as declared
in article 1812.—ff. L. 1, § 45,
dcpos. ; Poth. D^p. 58, 69 ; C.
N. 1944. [III. 109.]

181L All the obligations
of the depositary cease if he
establish that he is owner of
the thing deposited. — Poth.
D6p. n. 4, 67; C. N. 1946.
[III. 109.]

SECTION IV.

Of the obligations of the tie-

positor.

1812. The depositor is bound
to reimburse the depositary for
the expenses incurred by the

19#

latter in the preservation and
caro of the thing, and to indem-
nify him for all losses that the
deposit may have caused to

him.—The depositary has a
right to retain the thing do-
posited until such expenses and
losses are paid to him.—flF. L.

8, § 23, dcpos. ; Dom. 1. c. n. 1,

2, 3 ; Poth. D(5p. 59, 09, 70, 74
;

C.N. 1947, 1948. [III. 109.]

SECTION V.

Of necessary Ucposit.

1813. Necessary deposit is

that which *ake3 place under
an unforeseen and pressing
necessity arising from accident
or irresistible force, as in case
of fire, shipwreck, pillage or
other sudden calamity'. It is,

in other respects, subject to

the same rules as voluntary
deposit, with the exception of

the mode of proof.—ff. L. 1, § 1,

12, dcp. ; Dom. 1. c. s. 7. n. 1,

2 ; Poth. Dep. 75 ; Sto. Bts. §

44, 69, 60 ; C. 1233 ; €. N.
1949, 1950. [III. 109.]

1814. Keepers of inns, of

boarding-houses and of taverns,

are responsible as depositaries

for the things brought by tra-

vellers who lodge in their

houses.—The deposit of such
things is considered a neces-
sary deposit.—ff. L. 1, i. p. § 1,

2, L. 3, § 1, L. 5, naut. caup.
stab.; Danty, on c. 3. n. 21,

p. 112; Poth. D^p. 79, 80
;

Tr. D6p.2l7, 218, 228, 229; C.

N. 1952. [III. 111.]

1815. The persons men-
tioned in the last preceding,
article are responsible if tho

things be stolen or damaged
by their servants or agents, or
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by strangers coming and going
in tho house.—Hut thoy arc

not rosponsiblo if tho thoft bo
committed by force of arms or

the damage bo caused by irre-

sistible force ; nor aro thoy re-

sponsible if it be proved that
the loss or damage is caused
by a stranger and has arisen

from neglect or carelessness on
the part of the person claiming
it.—IF. L. 1, § 8, L. 2, L. 3,

naut. caup. stab. L. 1, furti

adv. naut. etc. ; Danty, 1. c. n.

20, p. 114; Lopr.cont. 1. 0. lU;
Poth. D<r'p. 78; C. L. 2938;
C. N. 11)53, 1951. [III. 111.]

1816. The rules declared in

article 1677 apply also to tUo

liability of keepers of inns,

boarding-houses and taverns,

and as regards tho oath to be
be offered.—Author, under a.

1677. [III. 111.]

CHAPTER SECOND.

OF SEQURSTRATIOX.

1817. Sequestration is either
conventional orjudicial.—Poth.
Ddp. 84 ; C. N. 1955. [III.

111.]

SECTION I

Ofconventional sequestration.
1818. Conventional seques-

tration is the deposit made by
two or more persons of a thing
in dispute, in the hands of a
third person who obliges him-
self to restore it after the ter-

mination of the contest, to the
person to whom it may be ad-
judged.—ff. L. 6, L. 77, depos.

;

Dom. 1. c. s. 4, n. 1 ; Poth.
Dt'p. 1,84 J C.N. 1956. [III.
111.]

1819* Sequestration is not

essentially gratuitous. It is

in other respects subject to tlio

rules generally applicable to

simple deposit, when those are

not inconsistent with the ar-

ticles of this chapter.—Dom. 1.

c. n. 3; Poth. 89, 90; C. N.
1957, 1958. [III. 111.]

1820. Sequestration may
have for its object immovoablo
as well as moveable property.

—Dom. 1. c. n. 1 ; Poth. DC'i).

87; C.N. 1959. [III. 111.]

1821. Tho sequestrator can-
not bo discharged unti) tho ter-

mination of the contestation,

unless it is by tho consent of

all the parties interested, or by
the court for suflicient cause.

—

ff. L. 5, § 2, dop. ; Dom. I. c. n.

; Poth. D6p. 88 ; C. N. 19C0.

[III. 111.]

1822. When the sequestra-
tion is not gratuitous it is as-

similated to tho contract of

lease and hire, aud the obliga-

tions of the sequestrator for tho

safe-keeping of tho thing aro

tho same as those of the lessee.

—Dom. 1. c. n. 3 ; Poth. Den.
90. [III. 111.]

SECTION II.

Ofjudicial sequestration.

1823. Sequestration or do-

posit may take place by judi-

cial authority :

1. Of moveable pi'opcrty

seized under process of attach-

ment, or taken in execution of

a judgment

;

2. Of money or other things

tendered and deposited by a

debtor in a suit pending;
3. The court upon applica-

tion by the interested party

I may, according to circuiu-
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fltanco?, order tho sequestration

of a thing, raovoablo or immo-
voablo, concerning the property
or possession of which two or
more persons are in litigation.

—1 Cou. 123 ; 0. 1067, 1. 19, a.

12
J
Guy. Revendication, 621

;

Imb. Enchiridion, 195-6 ; Poth.

IX-p. a. 2, c. 4, n. 91, 92, 95,

98, 99, P. C. c. 3, a. 2 ; 1 Pi.

114, 115, 117, 170, 172, 387,

388 ; Tr. L^p. n. 287 -- 293; C.

N. 1961. [III. 113.]

1824:t The sequestration
may also take place by judi-
cial authority in the following

cases specified in this code :

1. When the usufructuary
cannot give security as speoi-

liod in article 465
;

2. When the substitute is

put in possession under article

955. [III. 113.]

1825. The guardian or se-

questrator appointed by judi-

cial authority is bound to ap-
ply to the safe-keeping of the

things seized the care of a
prudent administrator.—lie is

bound to produce the things

cilhor for the purpose of being
sold in due course of law or to be
delivered to tho party entitled

to them un<ior tho judgment of

tho court.—He is also bound to

render an account of his ad-
ministration when judgment is

rendered in the cause, and as

often as is ordered by the court

during its pendency.— He is

entitled to bo paid, by the party
seizing, such compensation as

is fixed by law or by the court;

unless he has been presented
by the party on whom the
seizure is made.—Poth. D(jp.

91, 92, 95, 96 ; C. N. 1962.

[III. 113.]

1826. The thing sequester-

ed cannot be leased directly nor

indirectly to any of the parties

in the contest concerning it.

—

0. 1667, 1. 19, a. 18. [HI. 113.]

1827. The sequestrator ap-
pointed by judif'ial authority,

to whom the thing has been
delivered, is subject to all tho

obligations which attach to

conventional sequestration. —
Poth. D6p. 98; C. N. 1963.

[III. 113.]

1828. The judicial seques-
trator may obtain his discharge
after the lapse of three years,

unless, for special reasons, the
court has continued his func-
tions beyond that period.—He
may also be discharged by the
court within that time upon
cause shewn.—0. 1667, 1. 19, a.

21. [III. 113.]

1829. The special rules

concerning judicial sequestra-
tion or deposit are contained in

the Code of Civil Procedure.
[III. 113.]
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TITLE ELEVENTH.
OF PARTNERSHIP.

CHAPTER FIRST.

GENERAL PROVISIONS.

1630. It is essential to the

contract of partnership that it

should bo for the common
profit of the partners, each of

whom must contribute to it

property, credit, skill, or in-

dustry.—ff. L. 6, L. 29, L. 52,

pro. soc. ; Vin. Com. L. 3, t.

26, s. 1 ; Dom. 1. 1, t. 8, s. 1, n.

1 --
5 Poth. Soc. n. 8, 11, 12

j

Tr. Soc. n. 318 ; Coll. Part. 2
;

C. N. 1832, 1833. [III. 115.]

1831i Participation in the
pro.its of a partnership carries

with it an obligation to con-
tribute to the losses.—Any
agreement by which one of the
partners is excluded froni par-
ticipation in the profits is null.

—An agreement by which one
partner is exempt from liability

for the losses of the partnership

is null only as to third persons,

ff. L. 29, § 2, L. 30, pro. soc.

;

Do'.n. 1. c. n. 10 ; Poth. Soc. n.

20, 21, 25, 75 ; Tr. Soc. n. 654 --

;

C. L. 2784, 2785 ; Gow, 9, 153,

154 ; K. Com. 24-29 : Coll. Part.

9; C.N. 1855. [III. 115.]

1832. If no time for the

commencement of the partner-

ship be designated, it takes

ofToct from the date of the
contract.—Poth. Soc. n. 64

;

Coll. Part. 113; C. N. 1843.

[111.115.]
1833. If the term of the

partnership bo not designated,

it is conssidcrcd to bo for the

life of the partners ; subject to

the provisions contained in the

fifth chapter of this title.—ff.

L. 65, § 10, pro. soc. j Poth.

Soc. n. 65 ; 2 Bell, Com. 640, §

1227 ; Sto. Part. § 84 ; C. N.

1844; C. 1892, 1895. [III.

115.1

I834u In partnerships for

trading, manufacturing or me-
chanical purposes, or for the

construction of roads, dams and
bridges, or for the purpose of

colonization, or of settlement,

or of land traffic, the partners

roust deliver to the protho-

notary of the Superior Court

in each district, and to the

registrar of oach county, in

which they carry on business,

a declaration in writing, in tho

form and subject to the rules

provided in the statute inti-

tuled : An Act re92iectin(j Part-

nersliipit. — The omission to

deliver such declaration docs

not render the partnership

null ; it subjects tho, contra-

vening parties to tho penalties

and liabilities imposed by tho

statute.—C. S. L. C. c. 65, s.

1, 3. [III. 115.J
1835. Tho allegations con-

tained in tho declaration men-
tioned in tho last preceding

article cannot bo controverted

by any person who has signed

the same, nor can they bo

controverted, as against any

party not being a partner, by a

person who has not signed bnt

was ically a member of the
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partnership at the time the
declaration was made ', and no
partner, whether he has signed
or not, is deemed to have ceased
to bo a partner until a now
declaration has been made and
filed as aforesaid, stating the
alteration in the partnership,
lb. 8. 2. [III. 115.]

1836> Any partner, al-

though not montioned in the
declaration, may be sued
jointly and severally with the
])artner8 mentioned therein, or
the latter may be sued alone,
and, if judgment be recovered
against them, any other part-
ner or partners may be sued
on the original cause of action
on which such judgment was
rendered.—lb. s. 2, § 2. [III.
115.]

1837. When persons are
flsaocLited as partners in Lower
Canada for any of the purposes
mentioned in article 1834, and
no declaration has been filed

as aforesaid, any action which
might bo brought against all
the members of the partnership,
may also be brought against
any one or more of them, as
carrying on or as having carri-
ed on trade jointly with others,
without naming such others in
the writ or declaration, under
the name and style of their
partnership firm ; and ifjudg-
ment be recovered against him
or them, any other partner or
partners may be sued jointly
or severally on the original
cause of action on which such
judgment has been rendered

;

but when any such action is

founded on an obligation or
instrument in writing in which
all or any of the partners bound

by it are named, then all the

partners named therein must
be made parties to such action,

—lb. s. 4, § 1, 2. [III. 117.]

1838. Tho service of sum-
mons or process, for any claim
or demand founded upon any
liability of an existing partner-
ship, at tho office or place of
business of such partnership
within the province of Canada,
has the same effect as a service

made upon the members ofsuch
partnership personally, and
any judgment rendered against

any member of such existing

partnership, for a partnership
debt or liability, may be en-
forced by process of execution
against the partnership pro-

perty in tho same manner as if

the judgment had been ren-

dered against the partnership,

—lb. s. 4, § ?, ; C. S. L. C, c.

83, s. 03. [III. 117.]

CHAPTER SECOND.

OF THE OBLIGATIONS AND RIGHTS
OP PARTNERS AMONG THEM-
SELVES.

1839. Each partner is a
debtor to the partnership for

all that ho has agreed to con-
tribute to it.—When such con-
tribution consists of a certain
thing and the partnership is

evicted of it, the partner is sub-
ject to warranty in the same
manner as a seller is in favor
of the buyer.—Poth. Soc. n.

109, 110, 113; C. N. 1845.

[III. 117.]

1840. A partner who fails

to pay any sum ofmoney which
he has agreed to contribute to

the partnership is liable for

interest on such sum from tho
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day of his default.—He is also

liable for interest upon any
sum taken by him from the

partnership funds for his par-
ticular benefit, from the day
that ho has withdrawn it.—if.

L. 60, pro soc. ; L. 1, § 1 ; L.

3, § 0, de usuris ; Poth. Soe. n.

116; Sto. Part. § 173 j C. N.
1846. [III. 117.]

1841. The provisions con-
tained in the last two preced-
ing articles are without preju-
dice to the rights of the other
partners to damages against
the partner in default, and to

obtain a dissolution of the
partnership, according to the
rules contained in the title Of
Obligations and in article 1896.

—C. title Of Obligatione, c. 6.

[III. 117.]

1842i A partner cannot
carry on privately any business
or adventure which deprives
the partnership of a portion of
the skill, industry, or capital

which he is bound to employ
therein. If he do so, he is ob-
liged to account to the partner-

ship for the profits of such busi-

ness.—Poth. Soc. n. 69, 32, 120

;

2 Bou.-Pat. 94
J

Sto, Part. §

177, 178; C. N. 2847. [Ill,

117.]

1843. When a partner is

creditor individually of a per-
son who is also indebted to the
partnership, and both debts are
actually payable, the imputa-
tion of any payment received

by him from the debtor, is made
upon both debts in proportion
to their respective amounts,
although by the receipt, he
may have imputed it upon his

private debt only; but if by
tl'e receipt he impute the pay-

ment wholly upon the partner-
ship debt, such imputation is

to be maintained.—Poth. Soc.
n. 121 ; Coll. Part. 381 ; C. N.
1848. [III. 117.]

1844. When a partner has
been paid his full share of a
debt due to the partnership,
and the debtor becomes insol-

vent, such partner is obliged
to return to the partnership
what he has rocoivod, all*!iough

he may have given a discharge
specially for his part.—ff. L.

63, § 6, pro soc. ; Poth. Soc. n.

122; Coll. Part. 380; C. N.
1849. [III. 119.]

1845. Each partner is liable

to the partnership for damages
caused by his fault. He can-
not set up in compensation of

such damages the prol'ts which
the partnership nas derived
from his industry in other

aflfairs.—flf. L. 23, § 1, L. 25,

L. 26, pro. soc. ; Poth. Soc. n.

124, 125 ; Dom. I. c. s. 4, § 7,

8; Sto. Part. §170, 171; C.N.
1830. [III. 119.]

1846. A certain and do-

terminate thing which docs not

consume by use, and of which
the enjoyment only is con-

tributed to the partnership, is

at the risk of the partner who
is the owner of it. — Things
which consume by use or de-

teriorate by keeping, or \f\iich

are intended to be sold, or arc

contributed to the partnership

at a fixed valuation, are at the

risk of the partnership.

—

flf- L.

58, pro soc. ; Poth. Soc. n. 54,

126, 126; 2 Bell, Com. 615;

C. N. 1851. [III. 119.]

1847. A partner has a right

against the partnership not only

to recover money disbursed by
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I ; C. N.

him for it, but also to bo indom-
niflod for obligations contracted

by him in good faith in tho

business of tho partnership,

and for the risks inseparable
from his managemont.—ff. L.

52, § 15, L. 60, L. 67, pro soo.;

Poth. Soc. n. 127, 128 ; Dom. 1.

c.§ll, 12; C.N. 1852. [III.

119.]

1848. [When thero is no
agreement concerning the
shares of the partners in the-

profits and losses of the part-

nership, they share equally.]

—Guy. Soc. 331 ; Inst, do soc.

§ 1 ; fF. L. 29, pro soc. ; Poth.
Soc. n. 73, 10; Dom. 1. c. s. 1,

n. 3-6; Tr. Soc. 614, 615; 13
Toul. 409 ; Coll. 105,100 ; Sto.

Part. § 24-26 ; C. L. 2836 ; C.
N. 1853. [III. 119.]

1849. A partner charged
vfith tho management of the
business of the partnership by
aspecial clause in tho contract,
may perform all acts connected
with his management, notwith-
standing the opposition of tho
other partners, provided he act
without fraud.—Such power of
management cannot bo revoked
without sufficient cause while
the partnership continues ; but
if the power be given by an
instrument posterior to tho
contract of partnership, it is

revokable in tho same manner
as a simple mandate.—Poth.
Soc. n. 71 ; 1 Stair. Inst. 157

;

Coll. Part. 753-759 ; Sto. Part.

§204; C. L. 2838; C.N. 1856.
[III. 119.]

1850. When several of the
partners are charged with the
management of the business of
tho partnership generally, and
without a provision that one of

them shall not act without the
others, each of them may act
separately ; but if thoro bo
such a provision, one of them
cannot act in tho absence of
tho others, although it be
impossible for tho latter to join
in the act.—ff. Arg. ox L. 1, §

13, 14, Do oxerc. act. ; Poth.
Soc. n. 72 ; Wat. Part. 81 --

;

2 Bell, Com. 615 ; 3 Kt. Com.
44; C. N. 1857, 1858. [III.
121.]

1851. If there be no special
stipulation as to tho manage-
ment of tho business of the
partnership, the following rules
apply

:

1. The partners are pre-
sumed to have mutually given
to each other a mandate for

the management, and whatever
is dono by one of thom binds
the others ; saving the right of
tho latter, together or sepa-
rately, to object to any act
before it is concluded ;

2. Each partner may use
the things belonging to tho
partnership, provided he apply
them to their customary and
destined use, and that he do
not use them against tho
interest of the partnership, or
in a manner to prevent his

copartners from making uFj of
them according to their right

;

3. Each partner may compel
his copartners to bear with
him the expenses which aro
necessary for the preservation
of the property of tho partner-
ship

;

4. One of the partners cannot
make alterations in the immo-
veable property of the partner-
ship without the consent of the

others, although he should
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establish thai such nltcrationR

aro advantageous.— 11*. L. 12,

L. 28, Do com. divid., L. 27, §

1, Do sorv. urb. procd., L. 11,

Si sorv. vind. ; I'oth. 8oo., n.

84, 86, 87, 90 ; li Kt. Com. 45 ; 4
Par. n. 1021 ; Coll. Part. 128,

129, 250, 282
J
Sto. Part. § 102,

p. 150,151, n. 1, § 123, 125; C.

N. 1850. [III. 121.]

1852« A i)artnor who has
no right of inanagcmont cannot
alienate or otherwise dispose
of anything which belongs to

tho partnership ; saving the
rights of third jiersons as here-
inafter declared.— ff. L. 68, pro
soc. ; Poth. Soc. n. 80 ; C. N.
1860. [III. 121.]

1853. Each partner may,
without the consent of his co-
partners, associate with Lunsclf
a third person in the share he
has in the partnership. Ue
cannot without such consent
associate him in the partner-
ship.—ff. L. 10, pro. soc, L.
21, L. 22, L. 47, § ult., De rog.

jur.
J

Poth. Soc. n. 91 ; Coll.

Part. p. 103 ; 2 Bell, Com. p.
636 ; C. N. 1861. [III. 121.]

CHAPTER THIRD.

OP THE OBLIGATION 01-' I'AUTNKRS
TOWARD THIRD rKRSONS.

1854. Partners are not
jointly and severally liable for

tho debts of the partnership.
They aro liable to tho creditor
in equal shares, although their

shares in the partnership may
be uneiiual.—This article does
not apply in commercial part-
nerships.—Poth. Soc. n. 98,

103, 104, 106 ; C. N. 1862, 1863.

[III. 121.]

1855. A stipulation that

the obligation is contracted
fur tho iiartnership binds only

the ]>artnor contracting, when
he acts without tho nuthurity,

express or implied, of his co-

jjartners j unless the partner-

ship is benefited by his net, in

which case all the partners are

bound. — Poth. Soc. 105 ; C.

1866; C.N. 1864. [III. 121.]

1856. Tho liabilities (f

partners for tho acts of each
•other are subject to tho ruks
contained in the title 0/ Man-
date, when not regulated by
any article of this title.—C. title

Of Mandate, c. 3, s. 2. [ITT.

123.]

CHAPTER FOURTH
OK THK DIFFERENT KINDS OP

PARTNERSHIPS.

1857. Partnerships are ci-

ther universal or particular.

They are also either civil or

commercial.— ff. L. 5, i. p. pro

soc. ; Poth. Soc. c. 2, i. p.

;

Dom. 1. 1, t. 8, s. 3 ; Tr. Soc.

317 - ; Sto. Part. § 72 --
j C.

N. 1835. [III. 123.]

8KCT10N I.

Of universal partnerships.

1858. Universal partner-

ship may bo either of all tlio

property or of all the gains of

the partners.—ff. L. 3, § 1, pro

soc. J
Poth. Soc. n. 28 ; C. N.

1836. [III. 123.]

1859. In universal part-

nership of property, all tlio

property of the partners, move-
able and immoveable, and all

their gains, as well present as

future, are put in common.

—

ff. L. 1, L. 3, pro soc. ; Poth.

See. n. 29, 43 ; Dom. 1. 1, t. 8,
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B. 3, n. 4 ; Sto. Part. 5 72, 73
j

C. N. 1837. [III. 123.]

1860i Parties contracting

a universal partnership aro
presumed to intend only a

|)artnorship of gain.><, unlcsa

the contrary is expressly sti-

(tulatcd.— IT. L. 7, pro soe.
;

»oth. 1. C.J C.N. ISay, [III.

123.]

1861. In a universal part-

nership of gains is included all

that tno partners acquire by
their industry in whatever em-
ployment they are engaged
during the continuance of the
partnership. The moveable
property and the enjoyment of

the immoveables possessed by
the partners at the date of the
contract are also included ; but
the immoveables themselves
are not included.—fF. L. 7, pro
SCO. ; Vinn., ad inst. I. 3, t. 20,

intr. ; Poth. Soc. n. 43-45
;

Dorn. I. c. n. 3 ; Sto. Part.

§73 J C. N. 1838. [III. 123.]

SECTION II.

Of particular partnerships.

1862> Particular partner-
ships aro those which app'y
only to certain determinate ob-
jects. A partnership contracted
for a single enterprise or for

the exercise of any art or pro-
fession is also a particular
partnership.—ff. L. 5, i. p., L.
li, pro soc. ; Poth. Soc, n. 54-
56 ; Dom. l. c. § 1 ; C. N.
1841, 1842. [III. 123.]

SECTION III,

Of commercial partnerships.

1863> Commercial partner-
ships are those which are con-

tracted for carrying on any
trade, manufaeturo or other
business of a commercial na-
ture, whether general or limit-

ed to a special branch or ad-
venture. All other partner-
ships are civil partnerships.—
Tr. Soc. 317; Sto. Part. § 75;
C. L. 2795-2797. [III. 123.]

1864i Commercial partner-
ships are divided into :

1. General partnerships
;

2. Anonymous partnerships;
3. PartnfM'ships en comman-

dite, or limited partnerships
;

4. Joint-stock companies.
They aro governed by tho

rules common to other partner-

ships, when those are not in-

consistent with the rules con-
tained in this section, and with
tho laws and usages specially

applicable in commercial mat-
ters.—Poth. Soc. n. 60, 57, 60,

01, 82; 0. 1673, t. 4, a. 1 ; C.

Co. 19; Tr. Soc. on a. 1841,

1842, n. 317, 358, 359, 444;
Sto. Part. § 78, 79 ; 2 Bell,

Cora. b. 7, e. 2; C. N. 187?.

[III. 125.]

§ 1. Of general partnersliijiH,

1865. General partnerships
aro those contracted for tho
purpose of carrying on business
under a collective name or lirra

consisting ordinarily of tho

names of the partners, or of one
or more of them, all of whom
are jointly and severally liable

for tho obligations of tho part-

nership.—Poth. I. c. ; C. Co. 20,

21, 22 ; Tr. Soc. 359, 360 ; Sto.

Part. I. c. ; Bcc. Q. p. 50, n. on
dcf. of a. 20, C. Co. ; Bell, 1. c.

[III. 125.]

1866. The partners may



206 PARTNKRSIIIP.

mako 8nch Htipulatiuna ainonf;

thoiiiHclvcs connorning their

ro.s)ioctivo powoi'H in its man-
agumont of tho partnorahip
bi)ninc8B as thoy hoo fit, but
with I'cspoct to third purHons
dealing vrith thom in good faith,

each partner has an implied
power to bind tho partnership
for all obligations contracted in

its name and in its usual
course of dealing and business.

—Poth. Ob. n. 83, 89, Soc. n.

90-100; 4 Par. 1024; Sto. Part.

5 109, n. 2 ; 2 Bell, Com. 615,

610 ; author, under a. 1851.

[III. 125.]

1867* The partners are lia-

ble for obligations contracted
by one of them, in his own
name, only when tho obligation

is for objects which aro in the
usual course of dealing and
business of the partnership, or

are applied to its use.—Ma-
guire & Scott, 7 L. C. R. 451

;

3 Kt. Com. 41 ; 4 Par. 1025,
1049. [III. 125.]

1868* Dormant or unknown
partners are, during the con-
tinuance of the partnership,
subject to the same liabilities

toward third persons as ordi-

nary partners under a collec-

tive name.—C. S. L. C, c. 65,

s. 3, 4 ; Maguire & Scott, 7 L.
C. R. 451; 3 Par. 1049; Sto.

Part. § 80; 3 Kt. Com. 31, 32
j

Coll. Part. 212, 221 - . [III.

125.]

1869. Nominal partners,

and persons who give reason-
able cause for the belief that

they aro partners, although not

so in fact, are liable as such to

third parties dealing in good
faith under that belief.—4 Par.

1009, p. 83, 84 ; Coll. Part. p.

60 ; 2 Bell, Com. 626 ; Parn. M.
L. p. 167 A n. 3; Kt. 1. c;
Symes Sc Sutherland, St. Hop.

p. 49. [III. 125.] ,

§ 2. 0/ ttnonymouH partner-

ah ijtg,

1870t In partnerships hav-
ing no name or firm, whether^
thoy are general or confined to

a single object or adventure,

tho jmrtners are subject to tho

same liabilities in favor of

third persons as in ordinary
partnerships under a colloctivo

name.—Miiguire & Scott, I.e.;

2 Boll, Com. 030; Coll. Part.

26, 221 ; Poth. Soc. 61, 62, 03.

[III. 127.]

§ 3. 0/ partncrshtpa on com-
mandite or limited jtart-

nerships.

1871. Partnerships en com-

mandite, or limited partner-

ships, for tho transaction of

any morcantilo, mechanical, or

manufacturing business, other

than the business of banking
and of insurance, may be form-

ed under the statute intituled.

An act respecting limited part-

nerships.—C. S. C. c. 60, s. 1.

[III. 127.]

1872. Such partnerships

consist of one or more persons

called general partners, and

of one or more persons who
contribute in cash payments a

specific sum or capita! to tlio

common stock and who aro

called special partners.—lb. s.

2. [III. 127.]

1873. The general partners

are jointly and severally rc-

sponsiblo in tho same manner

as ordinary partners under a
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tnor-

lon of

leal, or

other

inking

form-

,lllC(l,

jHirt-

s. 1.

cullootivu naiuo ; but Rpocitil

piirtnora aro not liable for tho
(lobtri of tho partncrHliin be-
yond thti aniouiit.i cotitril>utoil

by tlicin to tlio caiiital.—lb. h.

a. [in. 127.]

1874i Tlio gonurnl ]>iirtnor8

only can bo aulhori/.od to

tranHa(;t buHinc88 and nign for

tliu ))artnor8hii>, and to bind
tlio same.—lb. s. 4. [III.

127.]

1875i Poreons contracting
limitud partncrshipa arc bound
to niaku and severally sign a
ocrtilicate containing :

1. Tho name or linn of tho
partnership

;

2. Tho general nature of tho
bu^•incs.s to bo cariod on

;

•S. The names of all tho
general and special partners,
(listinguishing Avhich are gen-
eral and which special, and
their usual place of residence

;

-1. Tho amount of capital
stock contributed by each spe-
cial partner

;

5. Tho period at which the
partnershij) commences and
that of its termination.—Such
certificate is to bo made, fded
and recorded in the form and
uiimncr prescribed in tho sta-
tiito specilicd in article 1871.
-lb. s. 5-7. [III. 127.]

1076> The partnership is

not deemed to bo formed until
the cortincato is made, filed

and recorded, as indicated in
tho last preceding article.—lb.
s. 8. [III. 127.]

1877. If any false state-
ment bo made in the cortilicate,
all the persons interested in
the partnership aro liable for
its obligations, in the same
manner as ordinary partners

under a oollootivo name.—lb.
H. 8. [III. 127.]

ISviBi In case of any re-
newal or continuance of tho
partnership beyond tho timo
originally lixed for its duration,

a curtllicato thereof must bo
made, filed and recorded in

the nnmner rocpiirod for tho
original formation. Any part-
nership otherwise renewed or
continued is deemed a general
partnership.—lb. ». 9. [III.
127.1

1879. Every alteration in

tho names of tho [general]
partners, in the nature of tho
business, or in tho capital or

shares, or in any matter, [other
than the names of the special

partners,] specified in tho origi-

nal certificate, is deemed a dis-

solution of the partnership;
and if it bo carried on after

such alteration, it is deemed a
general partnership, unless re-

newed as a limited partnership
in tho manner provided in the
last preceding article.—lb. s.

10. [III. 129.]

1880. Tho business of tho
partnership is to bo conducted
under a partnership name or
firm, in which tho name of tho
general partners only, or of one
or more of them, is used ; and
if tho name of a special part-
ner bo used in the firm with
his privity, ho is deemed a
general partner.— lb. s. 11.

[III. 129.]

1881. Suits in relation to

the business of the partnership
may bo brought and conducted
by and against tho general part-
ners, in tho same manner as if

there were no special partners,

—lb. s. 12. [III. 129.J
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1882. No part of the sum
which any special partner has
contributed to the capital stock

can be withdrawn by him, or

paid or transferred to him in

the form of dividends, profits

or otherwise, during the con-

tinuance of the partnership;
but he may annually receive

lawful interest on the sum so

contributed by him, if the pay-
ment of such interest do not
reduce the original amount of

the capital, and he may also

receive his portion ofthe profits,

—lb. s. 13. [III. 129.]

1883. If by the payment
of interest or supposed profits

the original capital be reduced,
the partner receiving the same
is bound to restore the amount
necessary to make good his

share of the deficient ciipital,

with interest. — lb. s. 14.

[III. 129.]

1884. A special partner
may, from time to time, ex-
amine into the state and pro-
gross of the afi'airs of the
partnership, and may advise

as to its management ; but he
cannot transact any business
on account of the partnership,

nor bo employed by it as agent,

attorney or otherwise. If he
act in contravention of the pro-

visions of this article, he is

deemed a general partner.

—

lb. s. 15. [III. 129.]

1885. The general part-

ners are liable to account to

each other and to the special

partners for the management
of the business of the partner-

ship, in the same manner as

ordinary partners under a col-

lective name. — lb. s. 16.

[III. 129.]

1886* In case of the insol-

vency or bankruptcy of the

partnership, no special part-

ner is allowed, under any cir-

cumstances, to claim as a credi-

tor, until the claims of all tho

other creditors of the partner-

ship have been satisfied.—lb.

s. ir. [III. 129.]

1887. No dissolution of the

partnership by the acts of the

parties can take place previous-

ly to the time specified in the

certificate of its formation, or

the certificate of its renewal,

until notice of such dissolution

has been filed and published

in the manner provided in the

act specified in article 1871 —
lb. s. 18. [III. 129.]

1888. Partnerships for the

business of banking are regu-

lated by special acts of incor-

poration, and by the acts inti-

tuled. An act respecting incor-

porated hanka, and An act

respecting hanks and freedom of

hanking.—C. S. C. c. 54, 55,

21, 56. [III. 131.]

§ 4. Of joint-stock companies.

1889. Joint-stock compa-
nies are formed either under

the authority ofa royal charter,

or of an act of the legislature,

and are governed by its provi-

sions ; or they are formed with-

out such authority, and in tho

latter case, are subject to the

same general rules as partner-

ships under a collective nainc.

—2 Bell, Com. 622 ; Coll. Part.

401-402; Gow, 237, 238; 3 Kt.

Com. 26; Sto. Part. § 164.

[III. 131.]

1890. The names of the

partners or stockholders do
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not appear in joint-stock com-
|)anics, which are generally

Lnown under an appellation

indicating the object of their

formation. The business la

carried on by directors or other

mandiitarics, who are appoint-

ed from time to time, accord-

ing to the rules established for

the governance of such compa-
nies respectively.— Boll, 1. c.

[III. 131.]

1891. Any seven or more
persons may in like manner as-

sociate themselves together for

the purpose of carrying on any
labor, trade or business, except
the working of mines, minerals,

or quarries, and the business
of banking or insurance, in

conformity with the provisions

of the act of 1865, intituled An
act to authorize the formation
of companies or co-operative

associations for the 2)'urpo8e of
carrying on, in common, anj
trade or business.—The forma-
tion and governance of joint-

stock companies and corpora-
tions for particular objects are

provided for by special statutes.

-C. S. C. c. 63-70. [III. 131,

383.]

CHAPTER FIFTH.

OP THE DISSOLUTION
NERSHIP.

OP PART-

dis-1892. Partnership is

solved :

1. By the efflux of time

;

2. By the extinction or loss

of the partnership property
;

3. By the accomplishment of
the business for which it was
contracted

;

4. By bankruptcy
j

6. By the death of one of the
partners

;

6. By the civil death, or in-

terdiction, or bankruptcy of
one of the partners

j

7. By the will of one or more
of the partners not to continue
the partnership, according to

articles 1895 and 1896

;

8. By the business of the
partnei'ship becoming impos-
sible or unlawful. — Limited
partnerships are also deter-
mined by the causes declared
in article 1879, to which article

the causes of dissolution de-
clared in the above paragraphs
6 and 6 are subjected.—The
causes of dissolution declared
in paragraphs 5, 6, 7, do not
apply to joint-stock companies
formed under the authority of
a royal charter or of an act of
the legislature.—flF. L. 4, § 1, L.
63, § 10, L. 65, § 1, 3, 9, 10, 12,

L. 25, L. 52, § 9, pro soc. ; Dom.
I. 1, t. 8, s. 5 ; Poth. Soc. n.

138 --; 2 Bell, Com. c. 3, p.
639-; Sto. Part. § 267, 269,
274; Coll. Part. b. 1, c. 2, s. 2

j

4 Par. t. 3. c. 1-3, n. 1051 -- ; Sto.

Part. § 290 & n. 4 ; 3 Kt. Com.
54; C.N. 1865. [III. 131.]

1893. When one of the part-
ners has promised to put in
common the property in a thing,

the loss of such thing before
the contribution of it has been
made, dissolves the partnership
with respect to all the partners.

—The partnership is equally
dissolved by the loss of the
thing when only the enjoyment
of it is put in common, and the
property of the thing remains
with the partner. — But the
partnership is not dissolved by
the loss of the thing of which
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the property has already been
brought into the partnership

;

unless such thing constitutes

the whole capital stock of the
partnership, or is so important
a part of it that the business of

the partnership cannot be car-

ried on without it.—ff. L. 63, §

10, pro soc. ; Dora. 1. 1, t. 8, s.

6, n. 11, 12; Poth. Soc. n. 141;
Tr. Soc. 925--; C. N. 1867.

[III. 133.]

1894:. It may be stipulated

that in case of the doatli of one
of the partners, the partnership
shall continue with his legal

representative, or only between
the surviving partners. In the

latter case, the representative

of the deceased partner is en-
titled to a division of the part-

nership property, only as it

exists at the time of the part-

ner's death. He cannot claim
the bene lit of any transaction

subsequent thereto, unless such
transaction is a necessary con-
Bequenco of something done be-

fore the death occurred.—Dom.
1. 1, t. 8, s. 5, n. 14 & a. 6, n.

2; Poth. Soc. n. 144, 145; Tr.

Soc. 949-; C. N. 1868; ff. L.

35, L. 50, L. 52, § 9, L. 59,

pro. soc. [III. 133.]

1895. Those partnerships

only which are not limited as

to duration can be dissolved at

the will of any one of the part-

ners, by a notice to all the

others of his renunciation.

Such renunciation must be ia

good faith, and not made at a
time u-nfavorable for the part-

nership.—ff. L. 63, § 3, 4, 5, 6,

pro. soc. ; Poth. Soc. n. 149,

150, 151; Tr. Soc. 965, 977;
Coll. c. 2, s. 2, 68, 59 ; 2 Bell,

Com. 641, 642 j C. L. 2855,

2856,2857; C.N. 1869. [HI.
133.]

1896. The dissolution of a
partnership limited as to dura-
tion, may be demanded by one
of the partners before the ex-

piration of the stipulated term,

upon just cause shewn, or whnn
another partner fails to fiiliil

his engagement, or is guilty of

gross misconduct, or from habi-
tual infirmity or physical im-
possibility is unable to attend
to the business of the partner-
ship, or when his condition and
status are essentially changed,
and in other case of a like

nature.—ff. L. 14; L. 15, pro

soc; Poth. Soc. n. 152; Tr.

Soc. 983-, 992-; Coll. I.e.;

2 Bell, Com. 642, 644; Sto.

Part. § 288, 294 ; C. N. 1871.

rill. 133.]

CHAPTER SIXTH.

OP THE EFFECTS OP DISSOLUTION.

1897. The mandate and
powers of the paitners to act

for the partnership cease with

its dissolution, except for such

acts as are a necessary con-

sequence of business already

beg'an ; nevertheless whatever
is done in the usual course of

dealing and business of the

partnership, by a partner act-

ing in good faith and in igno-

rance of the dissolution, bind?

the other partners, in the same

manner as if the partnership

still subsisted.—ff. L. 65, § 10,

pro, soc; Poth. Soc. n. iob,

156; 2 T;cI1, Com. 646, 653; 4

Par. 1070 j Tr. Soc. 996; 3 Kt.

Com. 62, 63 ; Sto. Part. 332,

333; C. 1720, 1728, 1729 ; Coll.
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Part. 75 ; Gow, 227, 228. [III.

1:53.1

1898. Upon the dissolution

of the partnership, each part-
ner or his legal representative

may demand of his copartners
an account and partition of the
property of the partnership;
such partition to bo made ac-
cording to the rules relating to

the partition of successions, in
so far as they can be made to
iipply.—Nevertheless, in com-
mercial partnerships these
rules are to be applied only
when they are consistent with
the laws and usages specially
applicable in commercial mat-
ters.—Dom. 1. 1, t. 8, 8. 5, n. 19

J

Poth. Soc. 161 - ; 4 Par. 1071

;

Tr. Soc. 996, 998, 1057 - : C.
N. 1872. [III. 135.]

1899r The property of the
partnership is to be applied to

the payment of the creditors of
the firm, in preference to the
separate creditors of any part-
ner ; and in case such property
be found insuflSciont for the
purpose, the private property
of the partners, or of any one
of them is also to be applied
to tne payment of the debts of
the partnership ; but only after
the payment out of it, of
the separate creditors of such
("rt: ers or partner respective-
ly.—C. S. L. C. c. 65, s. 6;
Montgomery and Grant et al.

St. Rep. 437; 4 Par. 1089.
[III. 135.]

1900. The dissolution of a
partnership by the terms of the
contract, or the voluntary act

of the partners, or by the ^.y-

piration of time, or by the

death or retirement otherwise
of a partner, does not affect

the rights of third persons
dealing afterwards with any
of the partners on account of

the partnership firm ; except
in the cases following :

1. When notice is given as
required by law or the usage
of trade

;

2. When the partnership is

limited to a particular enter-
|)rise or adventure which is

terminated before the trans-

action takes place
;

3 When the transaction is

not within the usual coui'se of

dealing and business of the

partnership

;

4. When the transaction is

in bad faith or illegal, or other-

wise void

;

5. When the partner sought
to bo charged is a dormant or

unknown partner, to whom no
credit is actually given, and
who has retired before the

transaction takes place.—Poth.
Soc. n. 157 ; Tr. Soc. 903, 904,

908, 910; 4 Par. 1088; Sto.

Part. 334: 3 Kt. Com. 65, 66;
2 Bell, Com. 649 - ; Coll. Part,

b. 1, c. 2, b. 3, c. 3, § 2, 3;
Gow, 20. 240,248-; Suther-
land and Robertson et al, St.

Rep. 49. [III. 135.]
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TITLE TWELFTH .

OF LIFE-RENTS.

CHAPTER FIRST.

GKNEKAL PROVISIONS.

1901i Lifo-rcnts may bo
constituted for valuable con-

sidoratiun j or gratuitously, by
gift or will.—Poth. C. 11. n. 15

;

Tr. Cont. aloat. 213, 214 ; C. N.
1968, 1969. [III. 136.]

7902. The rent may be
upon the life of the person who
constitutes it, or who receives

it, or upon the life of a third

person who has no right to the

enjoyment of it.—Poth. C. li. n.

223, 226
J

C. N. 1971. [III.

135.]

1903. It may be constituted

upon one life or upon several

lives.—But if it be for more
than ninety-nine years or three

«'iccessive lives, and afiFect real

estate, it becomes extinct there-

after as provided in article 390.

—Poth. 0. R. n. 215, 223, 225
;

C. S. L. C. c. 60, 8. 6j C. N.
1972. [III. 135.]

1904. Itmay be constituted

for the benetit of a person
other than the one who gives
the consideration.—Poth. C. R.
n. 241 ; C. 1029 ; C. N. 1973.
[III. 187.]

1905. A life-rent consti-

tuted upon the life of a person
who is dead at the time of the

contract produces no effect,

and the consideration paid for

it may be recovered back.

—

Poth. C. R. n. 224 ; C. N. 1974.

[III. 137.]

1906. [The rule declared

in the last preceding article

applies equally when the per-
son upon v/hoso life the rent is

constituted \», without the

knowledge of the parties, diui-

gerously ill of a malady of

which ho dies within twenty
days after the date of tlso

contract.]—Poth. C. R. n. 225;
Tr. Cont. aldat. n. 262, 263 ; fi

Boi. 536 ; C. N. 1975. [ITI

137.]

CHAPTER SECOND.

OP THE EFFECTS OP THE CON-

TEACT.

1907. Non-payment of ar-

rears of a life-rent is not a

cause for recovering back the

money or other consideration

given for its const) * •on.

—

Poth. C R. 227, 231 ; C N.

1978. [III. 137.]

1908. The creditor of a

life-rent secured by the privi-

lege and hypothec of a vendor

upon immoveable property,

afterwards seized to be sold

under execution, has a right to

demand that the property fihall

be sold subject to the life rent

as a charge upon it.—C. S. L.

C. c. 50, s. 7. [III. 137.]

1909. Th^ debtor of the

rent cannot free himself from

the payment of it by otTering

to reimburse the capital and

renouncing all claim to receive

back the payments ".ladc-

Poth. C. R. n. 233, 255 ; C. N.

1979. [III. 137.]
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1910. The rent is due only
for the number of days that
the person upon whose life it is

constituted lives; unless it is

made payable in advance.

—

Poth. C. R. n. 248, 255; Tr. Cont.

alt^at. 330-332, 334; C. N.
1980. [III. 137.]

1911< A stipulation that the

lifo-rent cannot be seized or

taken in execution is without
effect, unless it is constituted

by a gratuitous title.—Poth.

C. R. n. 262 ; C. N. 1981. [III.

137.]

1912. The obligation to pay
a life-rent is not extinguished
by the civil death of the per-

son upon whose life it is con-

stituted. It continues during
his natural life.—Poth. C. R.
256; C. N. 1U82. [III. 137.]

1913. The creditor of a life-

rent on demanding payment
of it must establish the exist-

ence of the person on whose
life it is constituted, up to the
time for wliich the arrears are

claimed.—Poth. C. R. 257 ; C.

N. 1983. [III. 137.]

1914. [When an immove-
able hypothecated for the pay-
ment of a life-rent is sold by a
forced sale or other proceeding
having the same ofiFeet, or by
a voluntary sale followed by
confirmation of title, the poste-

rior creditors are entitled to re-

ceive the proceeds of the sale

on giving suflScient security for

tb^ continued payment of the

rent, and in default of such
security being given, the cre-
ditor of the rent is collocated,

according to the order of his

hypothec, for a sum equal to

the value of the rent at the
time of collocation.] — Poth.
C. R. 231 ; Tr. Hyp. 959

;

Hou. 0. C. 205, 296. [III. 139.]

1915. [The value of a life-

rent is estimated at the sum
which, at the time of colloca-
tion, would be sufficient to pur-
chase from a life-assurance
company a life-annuity of like

amount.]—Author, under a.

1914. [III. 139.]

1916. If the price of the
immoveable be less than the
estimated value of the life-rent

the creditor of it is entitled to

receive such price, according
to the order of his hypothec, or
security from the posterior
creditors for the payment of
the rent until the price received
by them and tljo interest is ex-
hausted by such pavments.

—

Dal. Hyp. 29, 2, 2a8,*259, 7 ; 3

Di^v. 419; 2 Hog. 2552 ; 5

Bio. 313, n. 275; Tr. Hyp.
n. 959. p. 205 ; 1 Gren. n. 185.

[TII. 139.] •

1917. The estimation of the
life-rent and its payment, in

all cases in which the creditor

is entitled to claim the value

j

of it, are subject to the rules

I
contained in the foregoing ai-

I
tides in so far as they can bo

I

made to apply.— [III. 139.]

20
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TITLE THIRTEENTH.
OP TRANSACTION.

.^ , ^'r. Trans. n. 4 Dur.
6 LiX(S. S3 • C. C. V.

J
0. L. ;vSS

:

0. N 2944.

1918. Transaction is a con-
tract by Avhicli the parties

torminato a lawsuit already
begun, or prevent future liti-

gation by moati^a of concessions
or reservation^ made by one or

both nf ther.K — fF. L. 1, do
tran ; Cod. L. 2, L. ult. e. t.

;

Don., i. 1 t. 13, a. 1, n. 1 ; 1

Pi. i

391
1526
[III. 139.]

1919. Those 'jersons only
can enter into the contract of

transaction who have legal ca-
pacity to dispose of the things
which are the object of it.—ff.

L. 9, § 3, do trans ; Cod. L. 36,

0. t. ; Guy. Trans. § 1 ; L. & B.
lot. C. n. 4 ; 18 Dur. 407 -; C. L.

3039; C.N. 2045. [III. 139.]

1920* Transaction has be-
tween the parties to it the
authority of a final judgment,
(rea judicata).—Cod. L. 2, L.
20, De trans. ; Dom. 1 c. n. 9

;

C.N. 2052. [III. 5-;i.]

1921> Error of law is not a
cause for annulling transaction.
With this exception, it may bo
annulled for the same causes
as contracts generally ; subject
nevertheless to the provisions

of the articles following.—fF. L.

9, § 2, De trans. ; Cod. L. 19, e.

t. ; Dom. 1. c. s. 2, n. 1 -- ; Guy.
1. c. 243, 244; C. N. 2053.

[III. 141.]

1922> Transaction may also

be annulled when it is made in

execution of a title which is

null, unless the parties have
expressly referred to and cover-

ed the nullity.—Lac. Transac-
tion, n. 7 ; Car. 1. 10, r6p. 32 ; C.

1214 ; 6 Toul. 71-73 ; C. N.

2054. [III. 141.]

1923> [Transaction upon a

writing which has since been
found to be false, is altogether

null.]—Cod. L. pen., Do trans.

;

Lac. 1. c. ; Dom. 1. c. n. 4 ; .H

Delv. 137; 18 Dnr, n. 429; C.

N. 205.5. [111.141.]
1924:> Transaction upon a

suit terminated by a judgment
hjiving the autliority of a final

judgment, and not known to

either of the parties, is null.

But if the judgment bo appeal-

able the transaction is valid.—
tr. L. 7, L. 11, De trans. ; Cod.

L. 32, 0. t. ; Dora. 1. c. n. 7;

Guy. 1. c. § 2, 236, 237 ; C. N.

2056. [III. 141.]

1925. When parties have

transacted generally upon all

the matters between them, the

subsequent discovery of docu-

meni; of wbi?h they were then

in ignorance does not furnish

a can so for annulling iho trans-

action ; unless such documents
have been kept back by one of

the parties.—But transaction

is null when it relates only to

an object respecting which the

newly discovered documents

prove that one of the parties

had no right whatever.—Cod.

L. 19, L. 29, Do trans. ; Dom.

I. c. n. 3 ; Lac. 1. c. n. 3 ; 18

Dur. 433; C. N. 2057. [III.Hl.J
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1926. Errors of calculation —Cod. L. unio., Do err. calc.
j

in transaction may be reformed. C. N. 2058. [III. 141.]

TITLE F U R T K E N T H.

OF GAMING CONTRACTS AND BETS.

1927. There is no right of

action for the recovery of money
or any other thing claimed
iiiHier a gaming contract or a
bet. But if the money or thing
have been paid by the losing

party he cannot recover it back,
unless fraud be proved.—ff. L.

2, fin., De aleat. j Poth. Jeii, n.

49, 50, 63 ; Tr. Cont. aldat. on
a. 1965, 1966 ; Sm. Con. 188

;

Oli. 212 ; McKenna vs. Robin-
son, 3 M. & AV. 441 ; C. N.
1905, 1967. [III. 141.1

1928. The denial of the

right of action declared in the

preceding article is subject to

exception in favor of exercises

for promoting skill in the use
of arms, and c " horse and foot

races, and other lawful games
which require bodily activity

or address.- -Nevertheless the

court may in its discretion re-

ject the action when the sum
demanded appears to bo ex-
cessive. — Author, under a.

1927; C. N. 1966. [III. 143.]

TITLE FIFTEENTH.
OF SURETYSHIP.

CIIAPTEP., FIRST.

OP THR NAT^'RR, DIVISTOX, AXD
KXTEXT OF SURKTYSUIP.

1929. Suretyship is the act
l)y which a person engages to

fulfil the obligation of another
in ca.so of its non-fulfilment by
tho latter.—The person who
contracts this engagement is

called surety.—Poth. Ob. n.

305; 18 Dur. n. 295, p. 289;
2 Guy. Caution, 764 ; 4 N. D.
Cautionncmeiit, 318. [III.
143.]

1930. Suretyship is either

conventional, legal, or judicial.

The first is the result of agree-

ment between the parties, the

second is requii'cd by law, and
the third is ordered by judicial

authority. — Poth. Oblig. n.

386; 3 Dcm. n. 763, p. 3C4.

[III. 143.]

1931. The surety is not bound
to fuUil the obligation of the

debtor unless tho latter fails to

do so.—C. N. 2011 ; Inst. 1. 13,

t. 22, ff. L. 1, § 8, do ob. ct
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act. } Poth. Ob. n. 366, 368,

387
J

14 P. Fr. 269 -. [Ill
143.]

1932* Suretyship can only
bo for tho fultilinent of a valid

obligation.—It may however bo
lor tho fuliilment of an obliga-
tion which is purely natural or
from which tho principal debt-
or may free himself by means
ofan exception which is purely
personal to himself; for example,
in tho case of minority.— ft'. L.

78, Do reg. jur. L. 29, Do iid.

;

Poth. Ob. 194, 367, 377, 3S)0
;

C. L. 3005
J
C. N. 2012. [III.

143.]

1933> Suretyship cannot bo
contracted for a greater sum
nor under raoro onerous condi-
tions than tho principal obli-

gation.—It may bo contracted
for a part only of tho debt or

under conditions less onerous.
—Tho suretyship which ex-
coeds tho debt, or is contracted
under more onerous conditions,

is not null ; it is only reduciblo
to tho measure of the principal
obligation.

—

flf. L. 8, Do iid. et

mand. ; Cod. L. 22, 70, e. t.

;

Poth. Ob. 369, 371, 374-376 ; C.

L. 3006; C. N. 2013. [III.

143.]

1934:. A person may be-
come surety without the request
and even without the know-
ledge of. the party for whom he
binds himself.—A pei'son may
become surety not only of tho

principal debtor but even of

the surety of such debtor.— flF.

L. 30, Do lid. et mand. ; Arr.

Lam. t. 23, a. 8 ; 2 Rog. 2622

;

Poth. Oblig. .366,394, 399,404;
4 Bous. 678-9 ; C. L. 2015.

[III. 143.]

193&> Suretyship is not

presumed; it must bo express*

ed, and cannot bo extended
l>uyond tho limits within whicli

it is contracted.—Pcth. Ob.

401-3-6; Cod. L. 6, do fid. ct

mand.; 4 Bous. 679; 2 Rog.

2623; C. L. 3008; C. N. 2015.

[III. 145.J
1936. Indefinite suretyship

extends to all the accessories

of tho principal obligation,

even to the costs of the princi-

pal action, and to all costs

subsequent to notice of such

action given to the surety.

—

Poth. Ob. n. 404-6; Mori. Cau-
tion, § 1, n. 3 ; fF. L. 62, 58, do

fid. et mand. ; Ser. Inst. 485 i.

f. ; 2 Rog. 2024; 4 Mai. 93, 4;

4 Bous. 580 ; 0. 1667, t. dcs

garants, a. 14; C. L. 3009; C.

N. 2016. [III. 145.]

1937. The obligations of

tho surety pass to his heirs,

except the liability to coercive

imprisonment when tho obliga-

tion of the surety was such that

ho would have been subject to

it.—Inst. I. 3, t. 21, § 2 ; If. L. 4,

5, do fid. et mand. ; Cod. e. t.

;

2 Rog. 2624 ; 4 Mai. 94 ; 4

Bous. 581 ; C. N. 2017. [III.

145.]

1938. The debtor who is

bound to find a surety must

otTer one who has the capacity

of contracting, who has siilTi-

cient property in Lower Can.ada

to answer the obligation, and

whose domicile is within the

limits of Canada.— fl". L. 3, Do

fid. et mand. ; 2 Rog. 2625

;

Arr. Lam. t. 23, a. 5 ; Poth.

Ob. n. 388, 391 ; 4 Bous. 581-3;

4 Mai. 94; 14 P. Fr. 281 -;
Rod. on 0. 1667. p. 578; Bor.

on do. t. 28, a. 3; C. L. 3011;

C. N. 2018. [III. 145.]
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1939. Tlio solvency of a
surety is estimated only with

regard to his real property;

except in commercial matters,

or when the debt is small, and
in cases otherwise provided for

by Bomo special law.—Litigious

immoveables are not taken into

nocount.— ff. L. 25, Do reg.

jur.j Poth. Ob. 38S, 391 ; 4

Bous. 683; Fen. Poth. 630;
Scr. Inst. 484; 4 Mai. 94, 95--;

C. N. 2019. [III. 14o.]

1940. When tho surety, in

conventional or judicial sure-

tyship, becomes insolvent, an-
other must bo found.—This rule

admits of cxcepnion in tho case
only in which tho surety was
solely given in virtue of an
agreement by which the cro-

dttor has required that a cer-

tain person should bo the
surety.—ff. L. 3, do fid. ot

mand, L. 10, qui satisdare co-

gantur; Poth. Ob. 392; 14 P.
Fr. 285 - ; 4 Mai. 95 - ; 4
Bous. 584" ; 2 Rog. 2626 -

;

C. L. 3012
J

C. N. 2020. [III.

145.]

CHAPTER SECOND.

OP THE EFFECT OP SURETYSHIP.

SECTION I.

Of flic effect of siirctyslii})

between the creditor and
the sureti/.

1941. Tho surety is liable
only upon tho default of the
debtor, who must previously bo
Jiscussed, unless tho surety
lias renounced tho benefit of
iliscussion, or has bound him-
self jointly and severally with
tlie debtor, in which case his

20*

liability is governed by tho
rules established with respect
to joint and several obligations.

—Nov. 4, c. 1, 2 ; 1 Coch.
619—; Arr. Lam. t. 23, a. 17

j

4 Bous. 685 -; Poth. Ob. 407-9,
413, 417; C. L. 3014; C. N.
2021. [III. 147.]

1942. Tho creditor is not
bound to discuss tho princi2)al

debtor unless tho surety de-
mands it when ho is first sued.
—D'Ol. L 4, c. 22; Ser. 483;
Poth. Ob. 411

J
Merl. Caution,

§ 4, n. 1 ; 2 Rog. 2628 - ; Dard,
157, on a. 2022; C. L. 3015; C.
N. 2022. [III. 147.]

1943. The surety who de-
mands tho discussion must
point out to tho creditor tho
property of tho principal debtor
and advance tho money neces-
sary to obtain tho discussion.

—

Ilo must not indicate property
situated out of Lower Canada,
nor litigious property, nor pro-
perty hypothecated for tho debt
and no longer in the hands of
tho debtor.—Nov. 4, c. 2 ; Poth.
Ob. 412-4, Ilyp. c. 2, s. 1, a.

2, § 3 ; Arr. Lam. t. 24, a. 9 ; 2
Rog. p. 2630 ; 4 Bous. 588 -

;

C. L. 3016; C.N. 2023. [III.
147.]

1944. Whenever tho surety
has indicated property in tho
manner proscribed by the j)re-

coding article, and has ad-
vanced sufficient money for tho
discussion, tho creditor is, to

tho extent of tho value of tho
property indicated, responsible
as regards tho surety, for tho
insolvency of tho principal
debtor which occurs after his
default to proceed against him.
—C. Br. r.. 192 ; 2 Hen. c. 4,

q. 34 ; Poth. Ob. 415 ; 2 Rog.
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2fi30 -- ; 4 Mai. 99, 100 ; 4 Boiis.

691, 2
J

Fen. Poth. 6:J2, 3; 14
P. Fr. 289 ; Dard, 4u8, on a.

2020 ; C. L. 3017 ; C. N. 2024.
[III. 147.]

1945. When several per-
son become sureties of the
same debtor for tho same debt,
each of them is bound for the
whole debt.—ff. L. II, Do duo-
bus rois const. ; Cod. L. 3, Do
fid. ot rnand. j Inst. I. 3, t. 21, §

4 ; Vin. 1. 11, c. 40 j Sor. 483

;

Poth. Ob. 416, 535 ; 4 Bous.
592; C. L. 3018

J
C. N. 2025.

[III. 147.]

1946. Nevertheless each of
thorn may, unless ho has re-
nounced the benefit of division,

require tho creditor to divide
his action and reduce it to the
sharo and proportion of enoh
surety.-—If, at tho time that
ono of tho sureties obhii'nod

judgment of division, some of
them wore insolvent, such
surety ia proportionately liable

for their insolvency ; but ho
cannot be mado liublo for

insolvencies happening after
tho division.—ff. L. 10, do fid.

;

Inst. 1. 3, t. 21 ; Poth. Ob. 416,

417, 425, 426, 635 ; 2 Rog. 2631

;

4 Mai. 101 ; 4 Bous. 593 - ; C.

L. 3018, 3019
J

C. N. 2026.

[III. 147.]

1947. If tho creditor have
himself voluntarily divided his

action, ho can no longer recede
from such division, although
at tho timo somo of tho sureties

had become insolvent.—Cod. L.
16, Do fid.; Poth. Ob. 421, 427;
4 Mai. 101, 2 ; 4 Bous. 596 ; 14
P. Fr. 294, n. 1 ; C. L. 3019

;

C. N. 2027. [III. 147.]

SECTION ir.

OJ the effect of nurci'f/^hip
'

hetu'ccii' the dchtor and
the t\nrct>i.

1948. Tho surety, who has

bound himself with the con-

sent of tho debtor, may recover

from him all that he has piiid

for him in principal, interest

and costs, together with tho

costs incurred against him and

those legally incurred by him
in notifying tho debtor and

subsequently to such notifica-

tion. Ho hns also a claim for

damages, if there be ground
forit.—ff. L. 10, L. 11, mand.;
Cod. L. 18, mand. ; Poth. Ob.

365, 429-433, 437, 440-3 ; Mcrl.

Intt^rCt, § 2, n. 10; 4 Mai.

102; 4 Bous. 597; C. L. 3021;

C. N. 2028. [III. 147.]

1949. The surety, who has

bound himself without tho con-

sent of tho debtor, has sc-

medy for what ho has paid

beyond what tho debtor would

havo been obliged to pay had

tho suretyship not been entered

into, saving tho costs subse-

quent to tho notice of payment

by the surety, which aro borne

by tho debtor.—Tho surety has

also his recourao for such dam-

ages as tho debtor would havo

been liablo for in tho absence

of such suretyship. [III. 1 49.]

1950i Tho surety who has

paid tho debt is Bubrogatcd in

all tho rights which tho credi-

tor had against tho debtor.—

ff. L. 17, do fid., L. ^b, dosolut.,

ff. L. 39, do fid. ; Poth. Ob. 428,

430 ; May. 1. 2, c. 49 ; D'Ol. 1.

4, c. 31; Cat. 1. 5, c. 49; 2

Vin. Inst. 733 ; Lar. Arr. 1. 6,

t. i ), a. 4, 333 ; Merl. Subro-
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gation do i)crsonnos, 8. 2, § 5,

n. 1; 14P. Fr. 205; Fon. Poth.
(5:M; 2 Rog. 20;}2 ; 4 Mai. 102,

]0;{; 4 Rous. 598--; C. 1150;
[III.C. L. 3022 ; C. N. 2029.

149.1

1951. When there are seve-

ral principal debtors jointly and
severally bound to the same
obligation, tho surety who has
become answerable for all of

them, has his remedy against
each of them for the recovery
ot'all that he has paid.—Poth.
Ob. 441; 4 Bous. 699 -; 3

Dclv. 144 ; 14 P. Fr. 295 ; Dard,
459, on a. 2030, n. a. ; C. L.
3023 ; C. N. 2030. LUI. 149,]

1952. The surety who has
paid first has no remedy against
tlio principal debtor who has

Eaid a second time without
oing notified of tho first pay-

ment; saving his right to re-

cover back from tho creditor.

—

When the surety has paid be-
fore being sued and has not
notified tho principal debtor,
ho loses his remedy against
such debtor if, at the time of
tho payment, tho latter had
tho means of having the debt
iloclared extinct ; saving his
ri^ht to recover back from tho
creditor.—ff. L. 29, § 3, L. 10,

§2, Mand. ; Poth. Ob. 433-439
;

4 Mai. 103 ; 4 Bous. 602 ; 3
Dalv. 145; C. L. 3024, 3025;
C.N. 2031. [III. 149.]

1953. Tho surety who has
bound himself with tho consent
of the debtor may, oven before
paying, proceed against tho
latter to ba indomnilicd :

1. When ho is sued for the
payment

;

2. When the debtor becomes
bankrupt or insolvent

j

3. When tho debtor has ob-
liged himself to olToct hi?? dis-

charge within a certain timo
;

4. When the debt becomes
payable by the expiration of

the stipulated term, without
regard to the delay given by
the creditor to tho debtor with-
out tho consent of tho surety;

5. After f mi years, when tlio

term of tho principal obligation

is not fixed, unless tho prin-

cipal obligation, such as th.it

of a tutor, is of a nature not to

be discharged before a do-
torminato period. — IF. L. 18,

Mand. ; Bas. pt. 2, c. 5 ; Poth.
Ob. 429, 442; 4 Bous. 602-;
4 Mai. 104, 105; 3 Dolv. 145;
Scr. 482; C. L. 4020; C. N.
2032. [III. 149.]

1954. The rule contained
in the last paragraph of tho
preceding article docs not ap-
ply to sureties given by publio
officers, or other employees, in

order to secure the fulfilment

of the duties of their office
j

such sureties have a right at
all times to free themselves
from future liability under
their suretyship by giving
sufficient notice unless it has
been otherwise agreed. [III.

151.]

SECTION III.

Of the effect of surctysMp
between co-sureties.

1955. When several per-
sons become sureties for tho
same debtor and tho same debt,

the surety who discharges tho
debt has his remedy against
the other sureties, each for an
equal share.—But he can only
exercise this remedy when his
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payment has been made in one
of the cases specifled in article

1963.—Darg. on a. 203 ; C. Br.

a. 194
J
Ser. 484 j Poth. Ob.

446
J
3 Delv. 139, 146 ; 4 Mai.

105, 6; 4 Bous. 605,6; 14 P.
Fr. 297, 8 j 2 Rog. 2635 j Dard,
on a. 2033 ; C. L. 3027 j C. N.
20.^3. [III. 151.]

CHAPTER THIRD.
OP THR EXTINCTION OP SURETY-

SHIP.

1956. Suretyship becomes
extinct by the same causes as
other obligations.—Cod. L. 4,

do fid. ; Poth. Ob. 378-3S0, 407

;

4 Mai. 106; 4 Bous. 607, 8;
3 Delv. 146; 2 Rog. 2635; C.
L. 3028 ; C. N. 2034. [III. 151.]

1957. The confusion which
takes place in the person of the
principal debtor or of his sure-
ty when one of them becomes
heir of the other, does not de-
stroy the action of the creditor
against the surety of such
surety.—flF. L. 38, L. 93, de
solut. et liber. ; Cod. L. 28, o.

t. ; Poth. Ob. 384, 407 ; 4 Bous.
608 - ; 3 Dclv. 146 ; C. L.
3028 ; C. N. 2035. [III. 151.]

1958. The surety may set

up against the creditor all the
exceptions which belong to the
principal debtor and are inhe-
rent to the debt ; but he cannot
set up exceptions that are
purely personal to the debtor.

—fF. L. 32, do fid., L. 7, L. 19,

do oxcep. ; Cod. L. 11, e. t.

;

Inst. I. 4, t. 14, § 4; Poth. Ob.
381-3; Mcrl. Autorisation ma-
ritale, s. 3, § 2, Caution, § 4,

n. 3 ; 4 Mai. 106, 7 ; Fen.
Poth. 637,8; 4 Bous. 608-9;
14 P, Fr. 299 ; C. L. 3029 ; C.

N.2030. [III. 151.]

1969. Tao suretyship is at an
end when by the act ofthe credi-

tor tho surety can no longer bo
subrogated in tho rights, hy-
pothecs and privileges of such

creditor.—flF. Arg. ox lego 95,

§ 11, de solut. ct liber.; PotU.

Ob. 407, 657; 4 Mai. 107; 4
Bous. 612 ; 3 Delv. 146 ; 14 P.

Fr. 300; C. L. 3030; C. N.
2037. [III. 151.]

I960 When the creditor

voluntarily acoopts an immove-
able or any object whatever in

payment of tho principal debt,

the surety is discharged, though
such creditor should afterwards

be evicted of it.—ff. Arg. ex
lege 64, do solut., L. 54, e. t.,

L. 47, de verb, sig., L. 62, do
pact. ; Poth. Ob. 407 ; 4 Mai.

107, 8 ; 4 Bous. 613 ; 3 Delv.

147 ; 14 P. Fr. 300, n. 2 ; 2

Rog. 2648 -; Dard. 462, «. a.

;

C. L. 3031; C.N. 2038. [III.

151.]

1961. The surety who has
become bound with the conseut
of the debtor is not discharged
by the delay given to such
debtor by the creditor. Ho
may in the case of such delay
sue the debtor in order to

compel him to pay.—Vin. q.

11, 42; Poth. Ob. 407; Arr.

Lam. t. 23, a. 13 ; Merl. Nova-
tion, § 6 ; 1 Desp. 608, n. 8 ; 4

Mai. 108; 4 Bous. 613; 3 Delv.

145, 7 ; Dard, p. 462, n. b. ; 3

Rev. 296 ; C. L. 3032 ; C. N.
2039. [III. 153.]

CHAPTER FOURTH.
OF LEGAL AND JUDICIAL SURE-

TYSHIP.

19C2. Whenever a person

is required by law or by order
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of a court to find a surety, he
;

must conform to the conditions

prescribed by articles 1938,

1939 and 1040.—In the case of

judicial suretyship, the person
offered must moreover not bo
exempt from civil imprison-
ment.—L. & B. let. P. c. 23j Ser.

483; Poth. Ob. 377, 387, 391,

403 ; Bor. 0. 1667, t. 28, a. 4
;

Id. 0. 1669, t. 6, a. 11 ; Rod.
271 ; Merl. Caution, § 1, n. 8

;

4 Mai. 108; Scr. 483; 4 Bous.
614, 5 ; 3 Delv. 141 ; 14 P. Fr.

301 ; C. L. 3033 ; C. N. 2040.

[III. 153.]

1963* When a person can-
not find surety he may in lieu

thereof deposit some sufllicient

pledge.—ff. Arg. ex lego 58, §

6, mand. vel contrar. L. 25, De
reg. jur. ; Arr. Lam. t. 23, a.

17 ; Poth. Ob. 393 j 2 Proud, n.

848; 4 Bous. 141 j 3 Delv. 141;

C. L. 3034; C. N. 2041. [III.
153.]

1964* A judicial surety
cannot demand the discussion

of the principal debtor.—flF. L.

1, judicatum solvi ; Cod. L. 3,

do usuris rei judic. ; Lobret,
plaid. 42 ; Bas. Hyp. c. 4, a. 17

;

Ser. 83 ; Lap. let. D. n. 38 j

Lac. Caution, s. 2, n. 1 ; Poth.
Ob. 409, 417 ; 4 Bous. 615, 6 ; 4
Mai. 109; 3 Delv. 143; Arr.
Lara. t. 23, a. 17 ; C. L. 3035 ;

C. N. 2042. [III. 153.]

1965i Ho who is simply
surety of a judicial surety can-
not demand the discussion of
the principa' debtor nor of tho
surety.—Ser. 83 ; Lap. let. D.
n. 38 ; Lac. Caution, s. 2, n. 1

;

4 Mai. 109; 4 Bous. 616; 0.

1667, t. 17 ; 2 Rog. 265^ ; C.

L. 3036; C. N. 2043. [III.

153.]

TITLE SIXTEENTH.
OF PLEDGE.

1966i Pledge is a contract

by which a thing is placed in

the hands of a creditor, or,

being already in his possession,

is retained by him with the
owner's consent, in security

fur his debt.

The thing may be given
either by the debtor or by
a third person in his behalf.

—

Domat, 1. 3, t. 1, s. 1, n. 1

;

Pothier, Nantissement, a. pr6-
lim. Story, Bailments ; n. 286

;

C. N. 2071, 2077. [III. 163.]

CHAPTER FIRST.

OF THE PLEDGE OF IMMOVEABLES.

1967. Immoveables may be
pledged upon such terms and
conditions us may be agreed
upon between the parties. If
no special agreement bo made,
the fruits are imputed first in

payment of interest upon tho

debt and afterwards upon tho

princip.al. If no interest bo
payable the imputation is made
wholly upon the principal.

—
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Tbo pledge of immoveables is

subject to the rules euntaincd
in tbo following ehaptor, in fm

far ns they can bo made to

apply.— il*. L. oii, L. 39, Do pig.

act., L. 1 1, § 1, Do pig. ot hyp.,
Ji. 50, § 1, Do jui*. dot. ot pass.

;

Cod. L. 2, L. 3, Do pig. act.

;

Poth. Nan. c. 1, a. 1, § 1
;

Tr. Nan. 407, 51.S; 4 Champ.
& Rig. 3120. [III. 153.]

CHAPTER SECOND.

OP PAWNING.

1968. The pledging of mo-
veablo property is called pawn-
ing.

1969. Tho pawn of a thing
gives to the creditor a right to

bo paid from it by privilege

and preference before other
creditors.—Poth. Nantiss, n.

26 ; C. N. 2073. [III. 135.]

1970. Tbo privilege subsists

only while the thing pawned
remains in tho hands of tho
creditor or of tho person ap-
pointed by the parties to hold
It.—Poth. Nantiss., n. 17, 26

j

C. N. 2076. [III. 155.]

1971. Tho creditor cannot,
in default of payment of tho
debt, dispose of tho thing given
in pawn. Ho may causo it to

bo seized and sold in tho usual
course of law under tho autho-
rity of a competent court and
obtain payment by preference
out of the proceeds.—This pro-
vision, however, does not apply
to banks as regards timber
given to them in security under
tho provisions of the statute

29th Vict. cap. 19.—[Tho cre-

ditor may also stipulate that in

default of payment he shall bo
entitled to retain thothiug.J-

Cod. L. ult., De pact. pig.

;

Poth. Nan. n. 19, 24 : C. N.
2O4S. [111.155.]

jL37d. Tljo debtor is owner
of tho thing pledged until it in

sold or otherwise disposed of.

It remains in tho hands of thu

creditor only as a deposit to

secure his debt.—IT. L. 35, § 1,

do pig. act. ; Cod. L. do pig.

et hyp. ; C. N. 2079. [III.155.]

1973. The creditor is liable

for tho loss or deterioration of

tho thing pledged according to

the rules established in tho

title 0/ Ohligationa.—On tho

other hand, tho debtor is obliged

to repay to the ore liter tho

necessary expenses incurred by
him in tho preservation of tho

thing.—ff. L. 13, § 1, L. 8, L.

25, De pig. act. ; Cod. L. 5, L.

6, L. 8, L. 9, L. 27, De pig. ct

hvp. ; C. 1063, 1064, 1150,

1200 ; C. N. 2080. [III. 155.]

1974. If a debt bearing

interest be given in pledge,

tho interest is imputed by tijo

creditor in payment of tho

interest due to him.—If tho

debt for the security of which

the pledge is given do not boar

interest, the imputation of tho

interest of tho debt pledged is

made upon the capital of tho

former.—ff. L. 1, L. 2, L. 3, Do

f>ig.
act., L. 5, § 2, 3, do soi. ci.

ib. ; Poth. Nan. b. 1, a. 1,

§ l,n.; C.N. 2081. [III.15J.]

1975. The debtor cauiiot

claim the restitution of tlic

thing given in pledge, until lie

has wholly paid the debt in

principal, interest and costs;

unless tho thing is abused by

tho creditor.—If another debt

bo contracted after the pledg-

ing of the thing and become
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duo boforo that for which the
plodgo was given, tho creditor

18 not obliged to restore tho
thing until both debts are
paid.—Cod. L. 1, otiam ob
ohir.

J
Poth. Nan. n. 47 } Tr.

Nnn. 402, 403; C. N. 2082.
[III. 167.]

1976. The pledge is indi-
visible althongh the dobt be
divisible. The heir of tho
debtor who pays his portion

of the debt cannot doiunnd his

portion of tho thing pledi^od
while any part of tho debt
remains duo.— No{ can tho
heir of the creditor who re-

ceives his portion of the debt
restore tho thing pledged
to the injury of those of his

coheirs who are not paid.—IF.

L. 8, § 2, L. 9, § 3, L. 11, 5 4,

do pig. act. ; Poth. Nan. n.

43-45 ; C. N. 2083. [III. 107.]

1977. The rights of tho

creditor in tho thing pledged
to him are subject to thoso of

third parties upon it, accord-

ing to the provisions contained
iu tho title Of J*ririlef/fi» and
Hifpnthcc».-~(lII. 157.]

1978. The rules contained
in this chapter, are subject in

commercial matters to the laws
and usages of commerce. —
[III. 157.]

1979. The special rules re-

lating to the trade of pawn-
broking are contained in an
act intitutlod : An act respect'

inypaienhrnkers andpawnhrok'
ing.—Special provision is made
in chaptor 64 of the Consoli-

dated Statutes of Canada for

tho transfer by endorsement of

bills of lading, specifications of

timber and recei])t8 given by
warehousemen, millers, whar-
fingers, masters of vessels or

carriers, to incorporated or

chartered banks, or to private

persons, ns collateral security,

and for the sale of tho mer-
chandise and effects represent-

ed by such instruments.—C. S.

C.c. 61. [III. 157.1

jdged is

of tho

,. 3, Do
soi. ct

1, a. 1,

I.ljo.]

cauuot

of tlic

until lio

debt iu

1 costs

;

nscd by

ler debt

plcdi;-

bccome

TITLE SEVENTEENTH.
OF PRIVILEGES AND HYPOTHECS.

CHAPTER FIRST.

I'RKLIMINARY PROVISION'S.

1980. Whoever incurs a
personal obligation, renders
liable for its fulfilment all his

pro]>crty, moveable and im-
moveable, present and future,
except such property as is

specially declared to bo exempt
from seizure.—Poth. P. C. 174

j

1 Pi. 597; 1 Tr. Triv. -a; 1

Pont, Priv. 2, 3j C. N. 2092
j

[III. 157.]

1981. The property of a
debtor is the common pledge of

his creditors, and where they
claim together they ehnro its

price rateably, unless there are

amongst them legal causes of

preference.—ff. L. 28, Do reb.

auct. juU., L. 1, do jur. fisci, L.
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23, § 1, do verb. fiig. ; 1 Cou.
133,4; Poth. P. C. 179, 234;
Bowio & McKonzio, judgt. in

Appeal, 11 July, 1851 ; C. 1031-

1040; C.N. 2093. [III. 167.]

1982. The legal causes of
{)reforence are privileges and
lypothocs.—Poth. P. C. 234;
1 Pi. 681, 809; C. N. 2094.
[III. 157.]

CHAPTER SECOND.

OF PBIVILEOES.

General provisions.

1983> A privilege ia a right
which a creditor has of being
preferred to other creditors ac-
cording to the origin of his

claim. It results from the law
and is indivisible of its nature.

—ff. L. 32, do reb. auct. jud.

;

Loy. Of. 1. 3, c. 8, n. 87 j Guy.
PrivilC'ge, 689 ; 1 Pi. 081 ; Dora.
1. 3, 1. 1,8. 1, 30; Poth. Hyp.
451, P. C. 234; Pont, Priv. n.

24 ; C. N.2095. [III. 159,383.]

1984. Among privileged

creditors preference is regulat-

ed by the difterent qualities of

the privileges, or tho origin of

tho claims.—ff. L. 32, de rob.

auct. jud.; Poth. P. C. 178,

234, 262; 1 Pi. 681 ; Guy. Pri-

vilL<ge, 089 ; 1 Tr. Priv. 26

;

1 Pont, n. 175; C. N. 2096.

[III. 159.]

1985> Privileged claims of

equal rank are paid rateably.

—ff. 1. c. ; 1 Pi. 685, 686, 813
;

Guy. Privilege, 692 ; Poth. P.

C. 262 ; Dom. 1. 3, t. 1, s. 5, n.

2; C.N. 2097. [III. 159.]

1986. Persons who are sub-
rogated in tho rights of a pri-

vileged creditor may exercise

his right of preference.—Such

creditor has however a prefer-

ence, for any remainder duo
him, over subrogated parties to

whom he has not guaranteed
the payment of the amount for

which they have obtained sub-
rogation.—C. S. L. C. 0. 37, 8.

26, §2, 5; C.1157. [III. 159.]

1987« Persons who aro

merely subrogated by law in tlio

rights of one and tho samo pri-

vileged creditor are paid rate-

ably.—Ren. Subr. c. 15, n. 9,

14, 15 ; 2 Bour. 740, n. 190;
Poth. P. C. 234 ; Arr. Lam. t.

21, a. 60 ; JI<jr. c. 11, s. 1, n. 16;
Grcn. Hyp. n. 93, 394 ; Tr. Priv.

n. 379; C.^. 2097. [III. 159.]

1988. Tho transferees of

different portions of a privi-

leged claim are also paid rate-

ably, if their respective trans-

fei*s have been made without
warranty of payment.—Th( .>^o

whose transfers were made witli

warranty of payment, aro pre-

ferred to tho others ; as between
themselves, however, regard is

had to the date of tho notice

given of their respective trans-

fers.—9 Cuj. 1137; Ren. Siibr.

c. 13, n. 30-32; c. 16, n. 6, 15;

2 Fer. C. P. a. 108, § 5 n. 30 --,

& p. 1213, n. 4, 6, 6 ; Lena.

C. P. p. 149; N. D. Cession, §

2, n. 10, 12; 1 Lam. t. 21, a.

59, 2 Id. p. 130
J Poth. P. C.

234; Tr. Priv. 86, 87, 366, 367,

379, 608; Gren. Hyp., n. 93, 2

Id. 227 ; Dal. R. J. 1858, pt.

2, 108, «. ; 26 J. P. 403; 0.

1160; 7 TouL n. 171; 5 Zach.

169; 2 Delv. 564; 2 Duv. n.

204, 227, 287. [III. 169.]

1989. The crown has cer-

tain rights and privileges re-

sulting from tho laws relating

to customs, and from other pro-
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risions contained in npecial

statutes concerning matters of

public administration.—C. S.

C.c. 17,8.10, 11,14,41, § 3,

80, 84, c. IC, 23 ; C. N. 2098.

[III. 159.]

1990. Tho creditors and
legatees of a deceased person

who aio entitled to separation

of property, retain, against tho

creditors of his heirs and lega-

tees, a right of preference and
all their privileges upon such
property of tho succession as

may be subject to their claims.

—The same right of preference

exists in tho cases specified in

articles 802 and 966.—Dora. 1.

1, 1. 11 J Poth. Hyp. 454-456
;

2 Bour. 675 ; Merl. Privilege,

8. 4, §6, n. 2; C. S. L.C. c.37,

s. 27, § 3 ; C. 743 j C. N. 878,

2111. [III. 159.]

1991. Tho rule as regards

tho creditors of a partnership

and those of the partners in-

dividually, is declared in ar-

ticle 1899 and in The Imolvent
Act of 1864.—[III. 161.]

1992. Privileges may bo
upon moveable or upon im-
moveable property or upon
both together.—Dom. 1. c. n.

31 J 1 Pi. 681-685, 810-814;
Poth. P. C. 191, 260

J
C. N.

2099.—[III. 161.1

SECTION I.

Of privileges npon movcahlc
Tproperty.

1993. Privileges may bo
upon tho whole of tho movo-
iiblo property, or upon certain
moveable property only.—1 V\.

681 Poth. P. C 192
J
C. N,

2100. [III. 161.]

1994, Tho claims which

21

carry a privilege upon move-
able pro[ierty are tho following,

and when several of them como
together they take prccedonco
in the following order, and ac-
cording to the rules hereinafter
declared, unless somo special
law derogates therefrom :

1. Law costs, and all ex-
penses incurred in tho interest

of the mass of the creditors

;

2. Tithes;
3. Tho claim of tho vendor

;

4. Tho claims of creditors
who have a right of plodgo or
of retention

;

5. Funeral expenses

;

6. Tho expenses of tho last

illness

;

7. Municipal taxes

;

8. Tho claim of tho lessor

;

9. Servants' wages,and sums
due for supplies of provisions

;

10. Tho claims of tho crown
against persons accountable for

its moneys.— Tho privileges
specified under the numbers 5,

6, 7, 9 and 10 extend to all

tho moveable property cf tho
debtor, tho others are special,

and affect only some particular

objects.—[III. 101.]

1995. Law costs are all

those incurred for tho seizure
and sale of the moveable pro-
perty and those of judicial pro-
ceedings for enabling the crodi-»

tors generally to obtain pay-i

mcnt of their claims.—Cod* L..

10, do bon. .anct. jud.; Poth^
P. C. 170; 1 Pi. 682; 2 Bour..

684 ; Dom. 1. 3, t. 1, c, 5, n.,

25 ; Bac. D. J. 292, 293 ;, 2 For.
1367, 1368 ; Guy. Privil^go^

689 ; Cou. 134 J C. N. 2101.

[III. 161.]

1998. The expenses incur-

red in tho interest of the mass
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of the creditors, include such
as have served for the preserva-
tion of their common pledge.
—1 Pi. 683, 684 j Poth. P. C.

193} 1 Dur. 40
J

C. N. 2102.

[III. 161.]

1997. Tithes carry with
them a privilege upon such
crops as are subject to them.

—

1 Drapier, 35-37 j Jouy, Pr. des
dixmes, 158-161, 172 j 1 Sal.C.
des cur^s, 55 ; 2 Dur. do Mail.
356; 1 Pr. do la Jan. 225.

[III. 161.]

1998. The unpaid vendor
of a thing has two privileged
rights :

1. A right to revendicate it

;

2. A right of preference upon
its price.—In tho case of in-

solvent traders, these rights
must be exercised within fifteen

days after the sale.—ff. L. 19,

de contrah. empt. ; Inst. § 41,
de rer. divis. ; C. P. 176, 177

;

2 Bour. 688, 669 j Tr. Priv. n.

180. [III. 163.]

1999. The right to revendi-
cate is subject to four condi-
tions :

1. The sale must not have
been made on credit;

2. Tho thing must still be
entire and in the same condi-
tion;

3. The thing must not have
passed into the hands of a third

party who has paid for it

;

4. It must be exercised with-
in eight days after the de-
livery

J
saving tho provision

concerning insolvent traders

contained in the last preced-
ing article.—Fer. C. P. 176, n.

19
J
2 Bour. 689 ; 4 A. D. 377,

378; Tr. Priv. n. 194-197; 2

Tr. Vente, 531 ; C.1623. [HI.
163.]

2000. If the thing be sold

pen/ting the proceedings in re-

vondication, or if, when the

thing is seized at the suit of a
third party, the vendor bo with-

in tho delay and the thing ir.

the conditions prescribed for

revendication, the vendor has

a privilege upon the proceeds in

preference to all other privi-

leged creditors hereinafter

mentioned.—If the thing be

still in the same condition, but

the vendor be no longer within

the delay, or have given credit,

he has a like privilege upon
the proceeds, except as regards

the lessor or the pledgee.—

2

Fer. 1325, 1326, 1343, 1367;
Poth. Louage, 241-244, Ventc,

322 -; 1 Pr. de la Jan. 226;

2 Bour. 688-9; 2 Lam. 151;

2 Rev. 74; Tr. Priv. 159; C.

N. 2102. [III. 163.]

2001. Creditors having a

right of pledge or of retention

rank according to the nature

of their pledge or of their claim.

This privilege cannot however

be exercised, unless the right

is still subsisting, or could have

been claimed at the time of the

seizure, if the thing have been

sold.—Poth. Prop. 343, J)6f.

74, Vente, 323, 426, Pr6t U.

43, L. Mar. 90, Louage, 406,

Mand. 59, P. C. 192 ; C. P. 181.

182; For. C. P. 181, n. 1 ; 2

Gren. Hyp. 298; 18 Dur. 509;

Tr. Nantis. 97, 100, 297,451;

C. S. C. 0. 28, s. 90, § 3, s. 91;

Den. Ac. de Notor. 108, 109;

2 Bour. 691; C.N. 2102. [III.

163.]

2002. Privileged funeral

expenses include only what is

suitable to the station and

means of the deceased, and
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Jan. 226;

Lam. 151;

V. 159 ; C.
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343, D^p.
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;C.P.181.

1. n. 1 ;
2

Dur. 509)

I, 297,451;

§ 3, 8. 91;

. 108, 109;

02. [in-

jd funeral

jly what is

[tation and

leased, »»•>

are payable out of all his

moveable property.—They in-

clude tho mourning of the
widow, within the same re-

striction.— ff. L. 14, § 1, L. 45,

do rclig., L. 17, de rob. auct.

jud.; Bac. D. J. o. 21, n. 273;
2 For. 1367, 1369, 1370 ; 1 Pi.

682-686; N. D. Frais fund-
raires ; Guy. Privilege, 689

j

Poth. P. C. 170 ; 2 Bour. 687
;

Lac. Frais fun<5raires ; Loy. Off.

1. 3, c. 8, n. 23, 50; Tr. Priv. n.

76, 134,1.35; 18 11. Wol. 213
j

C. N. 2101. [III. 163.]

2003< Tho expenses of the
last illness include tho charges
of the physicians, apothecaries
and nurses during the illness

of which the debtor died, and
are taken out of all tho move-
able property of the deceased.
—[In cases of chronic disease,

the privilege avails only for

the expenses during the last

six months before the decease.]
-Poth. P. C. 170 ; 1 Pi. 645

;

2 Bour. 688 ; Lac. Prdfdrence,
65 ; Bac. D. J. o. 21, n. 274, &
p. 294, 295

J
Tr. Priv. n. 157 --

;

18 R. Wol. 214 ; C. R. S. 65 ; C.
L. 3167 ; C. N. 2101. [III. 163.]

2004. The municipal taxes
which rank before all other
privileged claims hereinafter
mentioned, are limited to taxes
on persons and personal pro-
perty imposed by certain muni-
cipalities, and taxes to which a
like privilege is attached by spe-
cial statutes.—14, 15 V. c. 123,
8. 77, 0. 130, 8. 1. [III. 165.]

2005. The privilege of the
lessor extends to all rent that
is due or to become due under
a lease in authentic form ; if

the lease be not in authentic
form, the privilege can only be

claimed for three overdue in-

stalments and for the remain-
der of tho current year. — 2

For. 1307-8, 1323-4, 1384-5 ; 2

Bour. 685 ; Poth. C. P. 170,

171, 194; 1 Con. 134; Guy.
Privilege, 689 ; Actos do No-
tori<?t<?, 15 & 24 Mar. 1702,
20 Isam. 407 ; 4 L. C. R. 30,

466; C. S. L. C. c. 40, s. 16
j

C.N. 2102. [III. 165.]

S3006* Domestic servants

and hired persons are next on-
titled to be collocated by pre-
ference upon all the moveable
property of the debtor for what-
ever wages may be due to

them, for a period not exceed-
ing [one year previous to the
time of the seizure or of the

death.]— Clerks, apprentices
and journeymen are entitled to

the same preference, but only
upon the merchandise and ef-

fects contained in the store,

shop or workshop in which
their services were required,

[for a period of arrears not ex-
ceeding three months.]—Those
who have supplied provisions

have likewise a privilege, con-
currently with domestic ser-

vants and hired persons, for

the supplies furnished during
the last twelve months.—Dom.
1. 3, t. 1, s. 5; 2 Bour. 688;
Guy. Priv. 689 ; Poth. P. C
172, 3 ; 1 Pi. 685 ; Poutr6 vs.

Poutrd, Montreal, 31 Mar.
1856: Tr. Priv. 142-4; Pont,
Priv.n. 79; C. N. 2101. [III.

165.]

2007. The privileges upon
ships, upon their cargo and
their freight, are declared in

the title 0/ Merchant Shipping.

2008. Other rules concern-
ing the collocation of certain
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privilogod olairos, arc to bo
found in the Codo of Civil

Procedure.

SECTION II.

Of privileges upon immove-
ables.

2009. The privilogod claimH
npon immovooDlos, are liorcin-

after enumerated and rank in

tho following order

:

1. Law costs and the ox-
penses incurred for tho common
interest of the creditors

;

2. Funeral expenses, such as
declared in article 2002, when
the proceeds of the moveable
property have proved insuffi-

cient to pay them

;

3. The expenses of the last

illness, such as declared in

article 2003, and subject to the
same restriction as funeral
expenses

;

4. The expenses of tilling

and sowing

;

5. Assessments and rates
;

6. Seignioral duos

;

7. The claim of the builder,

subject to the provisions of
article 2013

;

8. Tho claim of tho vendor

;

9. Servants' wages, under
the same restriction as funeral

expenses.—1 Cou. 152, 3 j Poth.
Hyp. 451 -- : P. C. 231 -- ; 1 Pi.

810, 814, 685
J

H^r. c. 11, s. 1,

n. 3-5; Gron. on E. 1771, p.
371, 375 ; C. S. L. C. c. 15, s.

76, c. 18, s. 32, c. 24, s. 56, § 15,

c. 37, s. 8, c. 41, s. 50 ; C. N.
2103, 2104. [III. 165.]

fiOlO. The privilege for

expenses of tilling and sowing
attaches upon the price of im-
moveables sold before the.har-
vest is gathered, to the extent

only of the additional value
given by such tillin^; and
sowing.

—

YIC'T, 1. c. n. 8 ; 1 Pi.

685, 810,814; Poth. P. C. 261.

[III. 167.]

2011i The assessments and
rates which are privileged upon
immoveables are

:

1. Assessments for buildinj^

or repairing ohurchos, parson-
ages or church-yards ; but in

cases where an immoveable has
boon purchased from a person
who does not profess the Koman
Catholic religion, before it was
assessed for such purposes, tho

privilege for such assessment
must rank after the vendor's

claim, and all privileges and
hypothecs anterior to such pur-
chase ;

2. School rates;
3. Municipal rates, of which

however only five years of

arrears, besides tho current

year, can be claimed, without

prejudice to cases under special

statutes establishing a snorter

prescription.—These claims are

privileged only upon the im-

moveable specially assessed,

and tho last two rank con-

currently after those mention-
ed in paragraph 1.—1 Pi. 810;

C. S. L. C. c. 18, s. 32, c. 15, s.

76, 0. 24, 8. 66, § 15, e. CI.

[III. 167.]

2012. The privilege for

seigniorial dues applies to all

arrears of such dues, and

extends equally to arrears of

rents constituted in commuta-
tion of seigniorial dues, for five

years only, besides tho current

year.—1 Pi. 813 ; Poth. P. C
261; ICou. 153; C. S. L. C.c.

41, 8. 60. [III. 167.]

2013. Builders, or other
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workmen, and architeots, hsvo
a rif;ht of proforenoo over tho
Tondor and all othor oroditors,

only upon tho additional valtio

pivon to tho iminovoablo by
tlioir works, provided an ofllloiul

stutomontostablishing tho Rtato

of tho promises on which tho

works aro to bo mado, havo
boon previously mado by on
export appointed by a jud^o
of tho Superior Court in tho
district, and that within six

months from their completion
8uch works havo been accepted
and received by an export op-
pointcd in tho same manner,
which acceptance and recep-
tion must bo established by
another official statement con-
taining also a valuation of tho
work done ; and in no case
docs the privilege extend be-
yond tho valuo ascertained by
stich second statement, and it

\a reducible to tho amount of
tho additional value which tho
imraoveablo has at tho time of
tho sale.—In caso tho proceeds
aro insuflioient to pay tho
builder and tho vendor, or in

cases of contestation, the ad-
ditional value given by tho
buildings is established by a
relative valuation ofTectcd in
tho manner prescribed in tho
Code of Civil Procedure.—

1

Pi. 810, 811 ; Poth. P. C. 261
j

ICou. 153; C. S. L. C. c. 37,
S.26, §4j C. N. 2103. [III.
1C7.]

2014. The vendor has a
privilege upon tho immoveable
iold for all tho price duo to
hira.—If there have been seve-
ral Ruccessivo sales, the prices
<if which aro wholly or partly
duo, tho first vendor is pre-

ferred to tho second, tho leoond
to tho third, and so on.

—

The
same right extonda : — To
donors, for tho payments and
charges stipulated in their

favor
J—To oopartitionors, co-

heirs and cologatoes upon tho
immoveablos which the^ owned
in common, for tho warranty of
tho partitions mado between
them and of tho dlfferenoos to.

bo paid.—ff. L. 22, de hered.
vol, L. 6, qui. pot., L. 24, $ 1,

do rob. auot. Jud. ; Inst. 1. 2,

t. 1, § 41 ; Cod. L. 7, oui pot.,

L. 7, oommunia ntri. ; Dom. 1.

3, t. 1, t. 5, n. 4, 6 --, Sue. I. 1,

t. 4, s. 3; Hdr. 203, 204; Poth.
Hyp. 454, P. C. 262 ; 1 Pi. 81 3

j

ICou. 153; C.N. 2103. [III.

167.]

SECTION III.

How privileges upon immove-
dblcs arc retained.

2015. With regard to im-
moveables, privileges produce
no effect among creditors, un-
less they aro made public in

tho manner determined in tho
title 0/ Registration of Heal
Bights, saving the exceptions
therein mentioned.—C. S. L.
C. c. 37, s. 26, 27, § 1 ; Tr.
Priv. n. 266-; C. N. 2106.

[III. 107.]

CHAPTER THIRD.

OP HYPOTHECS.

SECTION I.

General provisions.

2016* Hypothco is a real

right upon immoveables made
liable for tho fuUilmcnt of an
obligation, in virtue of which
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the creditor may cause thein

to bo sold in the hands of
whoinsoeTor tboy may bo, and
havo a preference upon the
proceeds of the sale in order of
date as fixed by this code.—ff.

L. 17, do pijg. ; Poth. Hyp. 417,

427, 433 } N. D. Ilyp. 741 ; 10
Lo. 90 } Tr. Priv. 388-3U0

;

Pont, Priv. 321 j C. L. 3246 ; C.

N. 2114, 2118. [III. 100, 385.]

2017. Ilypotheo is indivi-

sible and subsists in entirety
upon all the immoveables made
liable, upon each of them and
upon every portion thereof.

—

Hypothec extends over all sub-
sequent improvements or in-

crease by alluvion of the
property hypothecated. — It
secures besiaes the principal,

whatever interest accrues there-
from, under the restrictions

stated in the title Of Reyiatra-
tion of Real Righta, and all

costs incurred.—It is merely
an accessory and subsists no
longer than the claim or obli-

gation which it secures.—fT. L.
10, do pig. ; Dom. 1. 3, t. 1, s.

1, n. 7-11, 18, 8. 2, n. 4, 5
J
Poth.

Hyp. 431-3 ; N. D. Hyp. 745-

748, 774
J
C. S. L. C. c. 37, s.

37, 38, 47 ; C. N. 2114, 2133.

[III. 109.]

2018. Hypothec can take
place only in the cases and ac-
cording to the formalities au-
thorized by law.—C. 8. L. C.

0.37; C.N. 2115. [III. 169.]

2019. Hypothec may bo
either legal, judicial, or con-
voutional. — Poth. Hyp. 418;
C. S. L. C. c. 37, s. 45-47; C.

N. 2116. [III. 169.]

2020. Legal hypothec is

that which results from the

law alone.—Judicial hypothec

is that which results from judg-
ments or judicial acts.—Con-
ventional hypothec results

from on agrooment. — Poth.

Hyp. 418, 420, 423, 424; Dom.
1. 3, t. 1, s. 2, n. 47} C. N.
2117. rill. 109.]

2021. Hypothec upon an
undivided portion of an im-
moveablo oan only subsist in

so far as the debtor, by means
of a partition or other equiva-
lent aet, remains proprietor of

some portion of such immovo-
able, saving tho provisions of

article 731.—Author, under a.

731. [III. 109.]

2028. Moveables are not

susceptible of hypothecation;
except as provided in tho titlcH

Of Merchant Shipping and Of
Bottomry and Respondentia.—
Poth. Hyp. 420 ; C. S. C. c. 41,

s. 24 ; M. S. A. 1854 ; C. N.

2119, 2120. [III. 109.]

2023. Hypothec cannot be

acquired, to tho prejudice of

existing creditors, upon tho

immoveables of persons noto-

riously insolvent, or of traders

within the thirty days previous

to their bankruptcy.—C. P.

180 ; N. D. Hyp. 747, Faillito,

401-5, Fraudo, 70, 7 ; Del. 18

Nov. 1702 ; A. D. Hyp. n. 45.

40 ; Tr. Priv. 459 j Oren. on

E. 1771, 383 ; Lac. Hyp. n. 4,

n. ; C. S. L. C. c. 37, s. 7 ; 2 L.

C. J. 253;27, 28 V. 0.17,8.8;
C. Co. 440. [III. 109.]

SECTION II.

Of legal hypothec.

2024. The only rights nnd

claims to which legal hypotbco

is attached, under the restric-

tions hereinafter mentioQedi
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oro doolarod iu paragraphM
ono, two, three and four of this

eeotioD.—[III. 171.]

2026* Legal hypothoo ci-

ther aflfootfl all the immove-
ables generally, or is limited

to Bonio of tlicra only.—Poth.

Hyp. p. 418 ; C. 6. L. C. c. 37,

8.45,46. [III. 171.]

2026i Legal hypothec af-

fects such iramoveablos only as

belong io the debtor and are
described in a notice filed and
registered, as prescribed in the
title 0/ Jtegittration of Real
Jiightt.—C. S. L. C. o. 37, s.

46-48. [III. 171,385.]

202^^ Creditors who ac-

quired a legal hypothec before

tbo thirty-flrstday ofDecember,
one thousand eight hundred
and forty one, may nevertheless
exercise it upon all the immo-
veable property held by the
debtor at or since the time of

the acquisition of such hypo-
thec—[III. 171.]

2028i Legal hypothecs an-
terior to the first day of Sep-
tember, one thousand eight
hundred and sixty, are govern-
ed by the laws in force when
they wore created.—[III. 171.]

SI. Legal hypothec of married
women.

2029< Married women have
a legal hypothec for all claims
or der ids which they may
have ag.tinst their husbands on
account of whatever they may
have received or acquired dur-
ing marriage by succession, in-
heritance or gift.—Poth. Hyp.
424, C. 0. t. 20, n. 18; C. S. L.
C. c. 37, 8. 46,48, §5; C.N.
2121, 2135. [in, 171, 385.]

9 2. Lc(fal hypothec of minort
and interdicted pertont.

2030. Minors and inter-

dicted persons have a legal

hypothec upon the immoveables
of their tutors or curators for

the balance of the tutorship or
curatorHhip account.—C. S. L.
C. c. 37, s. 46 } C. N. 2121.

[III. I71.i

2031. This hypothec takes
place only in the ease of tutor-

ships or ouratorships conferred
in Lower Canada.—Poth. Hyp.
425 ; N. D. Hyp. 749 ; 1 Fer.
D. 824; C. 265,6. [III. 171.]

S 3. Legal hypothec of the

crown.

2032. The legal hypothec
of the orown in oases where it

exists, is, like legal hypothec
in general, subject to the pre-
liminary provisions of this

section.—ff. L. 8, qui pot., L.
28, Do jur. fisci, L. 38, S 1, Do
rob. auct. ; Del. Oct. 1648

;

Dom. 1. 3, t. 1, s. 5, n. 19, 20,

22, 23
J
Guy. Privildge, p. 691,

10®
J
0. Aug. 1669

J
Bosq. Prd-

fdrence; H6r. o. 11, s. 1, n. 11

;

Poth. Hyp. 425, C. 0. t. 20, n.

18 ; C. S. L. C. 0. 37, s. 46, 115

;

C. N. 2121} C. 2033. '^III.

173.]

§ 4. Legal hypothec of mutual
insurance companiea.

2033. There is likewise a
legal hypothec in favor of mu-
tual insurance companies upon
all the immoveables of each
party insured, for the payment
of the amounts which he is

liable to contribute.—This hy-
pothec is not subject to the
restrictions contained in article
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2026, but its conditions aro

regulated by tho provisiona

contained in section 12 of

chapter 08 of tho Consolidated
Statutes for Lower Canada.

—

[III. 173.]

dECTION III.

Ofjudicial hypothec.

2034. Judicial hypothec
results from judgments render-
ed by tho courts of Lower
Canada, either in contested or

uncontested cases, and which
order the payment of a specific

sum of money. Such judgments
likewise carry hypothec for

interest and costs without
specifying tho amount thereof,

subject to tho restrictions con-
tained in tho title 0/ licffistra-

tion of Real Rights.—It also

results from any act of surety-
ship judicially entered into,

ondfrom any other judicial act

creating an obligation to pay
a spocilic sum of money.—It is

subject to tho rules contained
in article 2026.—0. 1506, a.

53 ; 0. 1607, t. 35, a. 11 ; Del. 16
July 1566, a. 211; Ouen. 729;
Her. 238, 9; 2 Tr. Priv. 134,

116,7; C. S. L. C. c. 37, s. 47;
C. N. 2123. [III. 173, 385.]

2035i Judicial hypothecs
acquired before the thirty-first

day of December, one thousand
eight hundred and forty-one,

aliect all tho property held by
the debtor at or since tho time

at which they were acquired.
— Poth. Ifyp. 423; Author,
under a. 2034. [III. 173.]

2006> Judicial hypothecs
acqi:ircd between the thirty-

tirat day of December, one

thousand eight hundred and

forty-one, and tho first day of

September, one thousand eight

hundred and sixty, affect only

such property as tho debtor

possessed at tho time when tho

judgment was rendered or tho

judicial act performed.—C. S.

L. C. c. 37. s. 47 ; C. N. 2123.

[III. 173.]

SECTION IV. •

Of conventional hypothec.

2037. Conventional hypo-
thec can only bo granted by
those who are capable of alien-

ating tho immoveables which
they subject to it ; saving tho

provisions of special enact-

ments concerning Fnhru/ues.—
Poth. Hyp. 427 ; H6r. 221, 2

;

1 For. D. 820 ; N. D. Hyp. § 2,

n. 8
J
Tr. Priv. n. 460 - ; Pont,

Priv. n. 609 ; C. N. 2124.

[III. 173.]

2038. Persons whose right

to an immoveable is suspend-

ed by a condition, or is deter-

minable in certain cases, or is

subject to rescission, can only

grant hypothecs upon it which

are subject to tho same condi-

tions or to the same rescission.

—ff. L. 11, § 2, do pig. et hyp.,

L. 31, do pig. ; Poth. Hyp. 427

;

Her. 222, 3; A. D. Hyp. 827;

C. N. 2125. [III. 173.]

2039. The property of

minors and interdicted per-

sons, and that of absentees so

long as it is only provisionally

held, cannot bo hypothecated

otherwise than in virtae of

judgments, or for tho causos

and subject to tho formalities

establijhed by law. — C. N.

2120. [III. 173.]

204;0. Conventional hy-
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C. N.

lual hy-

))othoc cannot be granted
otherwise than by acts in

authentic form ; except in the

cases specified in the follow-

ing article.—2 Lam. 122; N.
D. Hyp. § 3, 8. 4 ; 0. S. L. C.

C.37, s. 68; C.N. 2127. [III.

175J
204k!L Hypothecs upon lands

held in free and common soc-

cago, and those upon lands
in the counties of Missisquoi,

tShcSbrd, Stanstead, Sherbrooke
and Drummond, whatever may
bo their tenure, may also be
created in the form specified

in the fifty-eighth section of

chapter thirty-seven of the

Consolidated Statutes for Lower
Canada.—[III. 175.]

204:2> Conventional hypo-
thecs are not valid unless the
deed specially describes tho
immoveable hypothecated with
a designation of the conter-

minous lands, of the number
or name under which it is

known, or of its number upon
the plan and book of reference
of the registry office, if such
plan and book of reference
exist.—C. S. L. C. c. 37, s. 45, §

2,8.74; C.N. 2129. [IIL 175.]

3043i A hypothec granted
by a debtor upon an immovo-
able of which he has possession
as proprietor, but under an in-

sufficient title, takes effect from
tho date of its registration if he
subsequently obtain a perfect
title to it ; saving the rights of
third parties.—The same rule
applies to judgments rendered
against a debtor under the
same circumstances.—ff. L. 16,

§ 7, de pig. et hyp. ; Dom. 1. 3, t.

1, 8. 1, n. 20 ; Poth. Hyp. 410

;

N.D.Hyp. V46. [III. 175, 385.]

21*

2044> Conventional hypo-
thecs are likewise not valid
unless the sum for which they
are granted is certain and de-
termined by tho deed.—This
provision does- not extend to

life-rents or other obligations
appreciable in money, which
are stipulated in gifts inter

vivos.—C. 8. L. C. c. 37, s. 45
j

C. N. 2132. [IIL 175.]

2045i Hypothecs created
by a will upon immoveables
subjected by the testator to

certain charges, are governed
by the same rules as conven-
tional hypothecs. [III. 175.]

2046. Conventional hypo-
thecs may bo granted for any
obligation whatever.—ff. L. 5,

L. 9, § 1, de pig. act.; Poth.
Hyp. 431, 482, C. 0. t. 20, n.

27 ; Dom. I. 3, t. 1, s. 1, n. 32
j

N. D. Hyp. 747. [III. 175.]

SECTION V.

Of the order in which hy-
pothecs rank.

2047. [As between the
creditors, hypothecs heretofore
created rank in the order of
their respective dates, when
none of them have been re-
gistered in conformity with the
provisions contained in tho title

Of Registration of Real Riffhts.

Hypothecs created hereafter
arc without effect unless they
conform to the provisions of

article 2130.]—C. S. L. C. c.

37, s. 1, § 2; Pont, Priv. n. 720

j

C. N. 2134. [III. 175, 385.]

2048. The creditor who
expressly or tacitly consents to

tho hypothecation in favor of
another of the immoveable Uy-

I

pothecatcd to himself is deemed
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to havo ceded to tho latter his

preference ; and in such case
an inversion of order takes
place between these creditors

to the extent of theirrespective
cluims ; but in such manner as
nut to prejudice intermediate
creditors if there bo any.

—

Poth. C. 0. t. 20, n. 64; 1

Lam. t. 26, a. 3, 4; 2 lb. 114,
115

J
Pont, Priv. n. 334, p. 324,

n. 1238: 9L. C.R.182. [III.
ITr. -
!• W.J

2049. A creditor who has
a hypothec upon more than one
immoveable belonging to his

debtor may exercise it upon
such one or more of them as he
deems proper.—If however al!

or more than one of the im-
moveables thus hypothecated
be sold, and the proceeds hav^
to be distributed, his hypothec
is divided rateably upon so
much of their respective prices

as remains to be distributed,

when there are other subse-
quent creditors holding hypo-
thecs upon some ono or other
only of such immoveables.

—

Mori. Transcription, 129. [III.

177.]

2050) The privileged or

hypothecary creditors of a
vendor rank before him, re-

gard being had among them
to the order of preference or

i)riority. — Poth. Hyp. 454.

;ill. 177.]

2051i Creditors whose
claims are suspended by a
condition are nevertheless col-

located in their order, subject

however to the conditions pre-
scribed in the Code of Civil

Procedure.—Dom, 1, 3, t. I, s.

17; Poth. P. C. 263; N, I).

Hyp. 740. [III. 177.]

2052. The provisions con*
corning privile^-cs containod in

articles 1986, 1987 and 1988 are
also applicable to hypothecs.—1 Tr. Priv. 103. [III. 177.]

CHAPTER FOURTH.

OP THE EPPECT OP PRlVILEOrS
AND HYPOTHECS WITH REGARD

TO THE DEBTOR OR OTHER
HOLDER.

2053. Hypothecs do not
divest the debtor or other
holder, either of whom con-

tinues to enjoy the property
and may alienate it, subject
however to the privilege or tho

hypothec charged upon it.—flf.

L. 9, § 2, de pig. act; Poth.

Hyp. 433, 434 ; N. D. Hyp. 788.

[III. 177.]

2054:. Neither the debtor
nor other holder can, with a,

view of defrauding the credi-

tor, deteriorate the immoveable
charged with a privileged or

hypothecary claim, by destroy-

ing or injuring, carrying jiway

or selling the whole or any
part of the buildings, fences or

timber thereon.—C. S. L. C. c.

47, s. 2. [III. 177, 385.]

2055. In the event of such

deterioration the creditor who
has a privilege or hypothec
upon tho immoveable may sue

him, even though tho claim be

not yet payable, and recover

from him personally the diiui-

ages occasioned by such de-

teriorations, to the extent of

such claim and with the same

right of privilege or hypothec

;

but the amount so recovered

goes in reduction of the claim.

C, S, h, C. c. 47, s. 2, § 2;
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Pout, Priv. n. 362-365 j C. N.
2175. [III. 177.]

2056. Creditors having a
registered privilege or hypo-
thec upon an immoveable may
follow it into whatever hands
it passes and cause it to be
sold judicially in order to bo
])aid, according to the order of

their claims, out of the pro-

ceeds of such sale.—Dom. 1. 3,

t. 1, s. 3, n. 1-3; Poth. Hyp.
433,4; N. D. Hyp. 741, 788;
C.N. 2166. [III. 177.]

2057. In order to secure
his rights, the creditor has two
remedies, namely, the hypothe-
cary action and the action to

interrupt prescription. The
latter is treated of in the title

Of Prescription. [III. 179.]

SECTION I.

Of the hyxmthccary action.

2058. The hypothecary ac-

tion is given to creditors whose
claims are liquidated and ex-
igible, against all persons hold-

ing as proprietors the whole or

any portion of the immoveable
hypothecated for their claim.

—

Cod. L. 24, do pig. ; Loy. De-
gucrp. 1. 2, c. 2, n. 3; Poth.
llyp. 434, 5; 6 N. D. 19; Tr.
Priv. n. 804. [III. 179.]

2059. When the property
is in the possession of an usu-
fructuary the action must bo
brought against the proprietor
of the laud and against the
usufructuary conjointly, or no-
tice of it must be given to

whichever of the two has not
been sued in the first instance.
-Poth. Hyp. 435; 6 N, X>, 20.

[111.179.]

2060. If the possessor be
charged with a substitution,

judgment may bo obtained
against him in an hypothecary
action without calling in the
substitute ; saving in such case

the right of the latter as declar-

ed in the title concerning gifts.

—Poth. Sub. 641 ; C. 959. [III.

179.]

2061. The objectof the hy-
pothecary action is to have tho
holder of tho immoveable con-
demned to surrender it, in order
that it may bo judicially sold,

unless ho prefers to pay tho

debt in principal, interest as

secured by registration, and
costs.—If the claim bo for a
rent the holder in order to

avoid surrendering must pay
tho arrears and costs, and con-

sent to continue tho payments
either by a renewal-deed or by
a declaration to that end which
tho judgment to be pronounced
renders eflfective.—Poth. Hyp.
444; Pont, Priv. 1132. [III.

179.]

2062. The holder against

whom an action is brought for

tho enforcement or for the re-

cognition of a hypothec has a
right to call in his vendor, or

any previous grantor bound to

warrant the property against

such claim, in order that ho bo
condemned to interveno and re-

pel the action or to indemnify
such holder against the con-

demnation and any damages
that may result therefrom.

—

C. P. 102 ; 1 Pi. 673 ; C. S. L.

C. c. 82, s. 32. [III. 179.]

2063. For this purpose tho

holder who is sued may set up
a dilatory exception to tho

demand, as explained in tho
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Code of Civil Prooedure.

—

[in. ITO.]"

2064. The holder may set

up against the demand all

grounds of defence whatever
tending to its dismissal, whether
the party bound to warrant the
property has been called in or

not.--[III. 179.]

20o5. The holder against
whom the hypothecary action
is bronght, and who is neither
charged with the hypothec nor
personally liable for the pay-
ment of the djcbt, may, besides
ihe grounds of defence tending
to destroy the hypothec, set up
any of the exceptions set forth

in the five following para-
graphs, if there be grounds for

thorn.—Poth. Hyp. 436. [HI.
179.1

§ 1. Of the exception of dis-

ctt9»ion.

2086. If the person who
granted the hypothec or those
who are personally liable for

tho payment of the debt pos-
sess property, the holder
against whom the hypothecary
action is brought may, before
ho can be called upon to sur-
render, require the creditor to

sell tho property belonging to

the debtors personally bound,
provided he indicates such pro-
perty and advances the money
necessary to obtain its discus-
sion.—Poth. Hyp. 436-8 j Dom.
1. 1, t. 1, s. 3,.n. 6; Tr. Priv.
n. 796 -

J
2- L. C. R. 455 ; C.

N. 2170. [III. 179.]

2067. This exception how-
ever cannot bo sot up in respect
of immoveables hypothecated
for tho payment of a rent cre-

ated for the price of tho land.

—C. P. 101. [III. 181.]

9 2. 0/ the exception of war'
ranti/.

2068. The holder may re-

pel the hypothecary action, or

the action for the recognition of

a hypothec, brought against

him, when the prosecuting cre-

ditor is in any way whatever
personally bound to warrant
the immoveable against such
hypothec.—Poth. Hyp. 440, 1.

[III. 181.]

2069* This exception of

warranty is equally available

if the prosecuting creditor bo
himself the holder of another
immoveable bound foi the war-
ranty of the defendant against

the hypothec sued upon; the

creditor in such case cannot
maintain his action unless he
previously surrenders the pro-

perty which he thus holds.

—

Poth. Hyp. 441,2. [III. 181.]

§ 3. 0/ the exception of aubro-

gation, (cedendarum ao-

tionum.)

2070. The holder who is

sued has a right to be subro-

gated in the rights and claims

of the prosecuting creditor

against all other persons liable

for the payment whether per-

sonally or hypothecarily. —
Poth. Hyp. 442 j C. 1156. [III.

181.]

2071. If the prosecuting

creditor or those from whom ho

derives his claim, have destroy-

ed any right or rocoursu which

tho holder might otherwiso

have exercised in order to bo

indomniflod against the con-
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domnation sought for, or haro
by their own act become un-
able to transfer the same to

him, the action in so far cannot
bo maintained.— Poth. Hyp.
442, 3 ; Pont, Priv. n. 1168 and
n.2. [III. 181.]

8 4. Of the exception resulting

from expenditures,

2072. The holder against
whom the hypothecary action

is brought may also demand
that the surrender which he
may bo ordered to make, bo
subject to his privilege of being
paid what has been expended
upon the immoveable, either

by himself or by such of the
persons from whom ho derives

nis claim as are not personally
bound to the payment of the

hypothecary debt, the whole in

conformity with *ho rules con-
tained in the title Of Owner-
ship, and with interest from the
day when such expenditures
were liquidated.—Poth. Hyp.
439, 440

J
0. N. 2176. [III.

181.]

5 5. Of the exception resulting

from a privileged claim or

a prior hyi>othec.

2973. The holder who has
received the immoveable in

payment of a privileged debt
or of an hypothecary claim
prior to that Drought against
him, or who has paid a prior

hypothecary claim, has a right,

before being compelled to sur-
render, to obtain from tho party
suing hiin security that the im-
moveable will bring a sufficient

price to ensure the payment of

his privileged or prior olaim.

—

Tr. Priv. n. 804, 6. [III. 183.]

SECTION II.

Of the effect of the hypotha-
cary action,

2074. The alienation of
an immoveable by the holder
against whom the hypothecary
action is brought, is of no effect

against the creditor bringing
the action, unless the purchaser
deposits the amount ofthe debt,

interest and costs due to such
creditor.—C. 8. L. C. 0. 47, s.

1. [III. 183.]

2075. The holder against
whom the hypothecary action

is brought may surrender tho
immoveable before judgment.
If ho do not, he may be con-
demned to surrender it within
the usual delay or the period
fixed by the court, and in do-
fault thereof to pay tho plaintiff

the full amount of his claim.

—

Tho immoveable must bo sur-
rendered in the condition in
which it then is, subject to tho
provisions contained in articles

2054 and 2055.—0. 1667, t. 25,.

a. 3; Poth. Hyp. 445; 1 PL
697. [III. 183.]

2076. The holder may be
condemned personally to pay
the rents, issues and profits

which he has received since

the service of process, and any
damages he may have caused
to tho immoveable since that
time.—Poth. Hyp. 445; C. N.
2175, 2176. [III. 183.]

2077. The surrender and
sale are effected in the manner
proscribed in the Code of Civil

Procedure.—C. N. 2174. [III.

183.]
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2078. Servitudes or real

arights which the holder had
upon the immoveable at the

time of his acquisition of it, or

which he extinguished during
his possession of it revive after

the surrender. — Such rights

likewise revive in favor of the
purchaser when, upon a de-
mand for confirmation of title,

lie is obliged to deposit the

purchase money in order to dis-

charge hypothecs, or becomes
•evicted by an outbidder.—G.

2f.2177. [III. 183.]

2079> The holder surrenders
only the occupation and pos-
session of the immoveable, he
retains the ownership until the
adjudication, and he may at

any time before such adjudica-
tion stop the effect of the hy-
pothecary judgment and of the
surrender, by paying and de-
positing the full amount of the
plaintiff's claim and all costs.

—Poth. Hyp. 444-447; Pont,
Priv. n. 1136; C. N. 2173.

[III. 183.]

2080* Persons bound to

warrant the property may
likewise, upon paying the hy-
pothecary debt or procuring
the extinction of the hypothec,
stop the effect of the surrender
and have it declared inopera-

tive upon petition or applica-

tion to the court in which such
surrender was made.—Tr.Priv.
826. [III. 183.]

CHAPTER FIFTH.

OF THE EXTINCTION OP PBiVI-

LEGES AND HYPOTHECS.

2081. Privileges and hypo-
thecs become extinct

:

1. By the total los^ of the

thing subject to the privilege

or hypothec j by the changing
of its nature ; by its ceasing to

be an object of commerce, sav-

ing certain exceptional cases

;

—ff. L. 8, q. mod. pig. ; Dom. 1.

3, t. 1, s. 7, n. 8 ; Poth. Hyp.
461-3 ; Arr. Lam. t. 26, a. 2

j

Tr. Priv. n. 889 j Pont, Priv. n.

1224.

2. By the determination or

legal extinction of tho condi-

tional or precarious right of tho

{>erson who granted the privi-

ege or the hypothec ;—ff. 1. c

;

Dom. 1. 0. n. 8, 10 ; Poth. Hyp.
464-5 ; Lam. 1. c. n. 1 ; Tr.

Priv. n. 888; Pont, n. 1226.

3. By the confusion of tho

qualities of privileged or hypo-
thecary creditor and purchaser
of the thing charged. Never-
theless if the creditor who has

become purchaser be evicted

for a cause which is not attri-

butable to himself, tho hypothec
or the privilege revives;—ff. L.

9, q. mod. pig. ; Poth. 463-4;

Arr. Lam. 1. c. a. 5 ; Pont, n.

1223.

4. By the express or tacit re-

mission of the privilege or hy-

pothec ;—ff. L. 8, § 1, q. mod.
pig. ; Dom. n. 15 ; Poth. 467-8;

Tr. n. 868 ; Pont, n. 1231 ; C.

N. 2180.

5. By the complete extinction

of the debt to which the privi-

lege or hypothec is attached,

and also in the case provided

in article 1197;—ff. L. 6, 1. c;
Dom. n. 1 ; Poth. 466 ; Tr. n.

846 " ; Pont, Priv. n. 1226 ; C.

N. 2180.

6. By sheriff's sale, or other

sale of like effect, or by forced

licitation, saving seigniorial

ri^htd and the rents constituted
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]n their rtoad ; and also by ex-
propriation for public purposes,

tbo croditors in such case re-

taining their recourse upon the

price of the property ;—Cod. L.

1, 8i antiq. cred. ; H<^r. 148,

2C5; Poth. Vente, 613, P. C.

233, 255 J
IPi. 779jC.S.L. C.

c. 85, 8. 4, i 3, 0. 41, 8. 54; C.
1590.

7. By judgment of confirma-
tion of title, as provided in the
Code of Civil Procedure ;—C. S.
L. C. c. 36, s. 12, 14 1 C. N. 2180.

8. By prescription. [III.

185.]

TITLE EIGHTEENTH.
OP REGISTRATION OF REAL RIGHTS.

CnAPTER FIRST.

OF.KERAL PROVISIONS.

2082. Registration gives

effect to real rights and estab-

lishes their order of priority

according to the provisions con-
tained in this title.—C. S. L. C.

c. 37, 8. 1, § 2; C. N. 2106,

2134. [III. 185.]

2083. All real rights sub-
ject to be registered take effect

from the moment of their re-

gistration against creditors

whose rights have been regis-

tered subsequently or not at

all. If however a delay be al-

lowed for the registration of a
title and it be registered with-
in such delay, such title takes
effect even against subsequent
creditors who have obtained
priority of registration.—C. S.

L. C. s. 1, § 2; C. N. 2106,

2134. [III. 187.]

2084. The following rights

are exempt from the formality
of registration :

1. The privileges mentioned
in paragraphs one, four, five,

Bix and nine of article 2009

;

2. The original titles by
which lands were granted en

jieff en cenaivc, enfranc'alleu, or
in free and common soccago

;

3. Hypothecs in favor of the
crown, created in virtue of the
statute 9th Vict., ch. 02

;

4. Seigniorial rights, and the
rents constituted in their stead

;

5. The claim of mutual in-

surance companies for the
amounts which the parties in-

sured are liable to contribnto.

—C. S. L. C. c. 37, s. 3, § 3, s.

8, 46, 54, c. 24, s. 61, § 10, c.

18, s. 32, c. 15, 8. 76, c. 41, s.

50, c. 68, 8. 12 ; 10 L. C. R. 301

,

Sims vs. Eviinsj C. N. 2107.

[III. 187, 385.]

2085. The notice received
or knowledge acquired of an
unregistered right belonging to

a third party and subject to re-

gistration, cannot prejudice the
rights of a subsequent pur-
chaser for valuable considera-

tion whose title is duly regis-

tered, except when such title

is derived from an insolvent

trader.—C. S. L. C. c. 37, s. 6

;
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Pont, Priv. n. 728 j C. N. 1071.

[III. 187, 385.]

2086. Want of registration

may be invoked against minors,
interdicted persons, married
women, and tlie crown.—C. S.

L. C. 8. 1, §2,8.2, 30, § 1,2,8.
31, 34, 40, [III. 187, 385.]

2087. Registration may be
demanded by minors, inter-

dicted persons, or married
women, themselves, or by any
person whatever in their be-
half.—C. S. L. C. 0. 37, s. 32

j

C. N. 2139. [III. 187.]

208d< The registration of

a real right cannot prejudice
the purchaser of an immove-
able who at the time [and
before the coming into force

of this code] was in open and
public possession of it as owner,
oven though his title be not
registered until afterwards.

—

C. S. L. C. 0. 37, 8. 5, 8 2.

[III. 187.]

2089. The preference which
results from the prior registra-

tion of the deed of conveyance
of an immoveable obtains only
between purchasers who derive

the'r respective titles from the

same person. — lb. s. 6 j Tr.

Transcrip. n. 160 -. [III. 187.]

2090. The registration of

a title conferring real rights in

or upon the immoveable pro-
perty of a person, made within
the thirty days previous to his

bankruptcy, is without effect
j

saving the case in which the
delay given for the registra-

tion of such title, as mentioned
in the following chapter, has
not yet expired.—lb. s. 7 ; Tr.

Priv. n. 950 j C. N.2146. [III.

187, 385.]

2091. The same rule ap-

plies to the registration effected

after the seisure of an immo-
veable, when 8Uoh seiiure is

followed by judicial expropria-
tion.—C. N. 2146. [III. 187.]

2092. The registration of

real rights, must be made at

the registry office for the divi-

sion in which the immoveable
affected is either wholly or

partly situated.—C. S. L. C. c.

37, 8. 14 ; 0. N. 2146. [III.

187.1

2093. Registration avails

in favor of all parties whoso
rights are mentioned in the

document presented for that

purpose.—C. S. L. C. o. 37, s.

4. [III. 189.]

2094. Privileged claims not

registered take effect, as re-

gards other unregisteredclaims,
according to their rank or their

date, and are preferred to

simple chirographic claims

;

saving the exceptions contain-

ed in articles 2090 and 2091.—
C. S. L. C. 0, 37, 8.27,5 4; C.

N. 2113. [III. 189.]

2095. Registration does not

interrupt prescription.—lb. s.

49, § 3. [III. 189.]

2096. Other provisions con-

cerning registration, both as

regards real rights and move-
able property and rights, aro

contained in several other titles

of this code. [III. 189.]

2097. The effects of regis-

tration or ofnon-registration in

respect of deeds and judgments
and other real rights anterior

to the different statutes con-

cerning registration are gov-

erned by special provisions of

law contained in such statutes.

—lb. s. 3, 66, 116. [III. 189.]
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CHAPTER SECOND.

RULrS PARTICULAR TO DIPFERKNT
TITLES BY WUICH REAL RiailTS

iUE ACQUIRED.

209S* All acts inter vivos,

convoying the ownership of un
imiuovoablo must bo rogistorod

at length, or by memorial.—In
dofiiuit cfsuch registration, the

title uf conveyance cannot be
invoked against any third party
who has purchased the same
property from th^ same vendor
for a valuable consideration and
whoso title la registered.—Reg-
istration has the same effect

between two donees of the same
immoveable.— Every convoy-
anco by will of an immoveable
!nust be registered either at
length or by memorial, [with u
declaration of the date of the

death of the testator.]—[The
transmission of immoveables by
succession must bo registered

by means of a declaration set-

ting forth the name of the heir,

his degree of relationship to the
deceased, the name of the lat-

ter, the date of his death, and,
lastly, the designation of tho
immoveable.]—[So long as the
right of the purchaser has not
been registered, all convey

-

iiuccs, transfers, hypothecs or
real rights granted by him in
respect of such immoveable are
without effect.]—[III. 189.]

2099. Notwithstanding the
provisions hereinabove contaiu-
td, tho sale, lease, or transfer
of a mining right, if the title

bo authentic, is preserved and
takes effect from its date by
means of its registration with-
in sixty days after its date,

oven though such act bo not
followed by actual possession.

—24 V. c. 31, s. 1, 2. [III.

2IOO. Persons convoying
immoveables by sale, gift or
exchange preserve all their

rights and privileges by regis-

tering the deed of alienation

within thirty days from its

date, even against persons reg-

istering their rights between
the dates of such deed and of
its registration.—[Tho right of

tho vendor to take back an im<-

moveable sold, in tho case of
non-payment of tho price, does
not affect subsequent purcha-
sers who have not subjected
themselves to such right, unless

tho deed in which it is stipula-

ted has been registered as in

ordinary cases ; nevertheless
the vendor in this matter as

well as for securing the prico

has all the advantage of tho
delay ofthirty days.]—lb. s. 0.

[III. 189, 385.]

2101* [All judgments de-
claring tho dissolution, nullity,

or rescission of a registered

deed of conveyance or other
title by which an immoveablo
has been transmitted, or per-
mitting tho exercise of a right

of redemption or of revocation,

must be registered at length
within thirty days after they
are rendered.—[III. 68.]

2102. [The action of tho
vendor to have the sale dis-

solved by reason of the non-
payment of tho price, accord-

ing to article 1536, cannot bo
brought against third parties,

if tho stipulation to that effect

have not been registered.—Tho
same rule applies to tho right
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of rodomption.] — [III. 68,

386.1

2x03. Tho privilogo of the
builder dates only from tho
registration of the statement
establishing the condition of
the premises, as required in the
title Of Privilegea and Uypo-
thcct, and takes effect against
other registered claims by
means only of its registration

within thirty days after the
date of the second statement
establishing the valuation and
acceptance of the works done,
—lb. 8. 26, § 4

J
s. 27, § 2 ; C.

N. 2110. [III. 189.]

2104. The privilege of co-
partitioners, as well for the
payment of differences as for

the other rights resulting from
partition, is preserved by tho
registration of the deed of par-
tition within thirty days from
its date.— lb. s. 26, § 3 ; s. 27

:

C. N. 2109. [III. 189.]

2105. The same delay is

allowed coheirs and cologatees
for the registration of tho rights
and privileges accruing to them
under acts or judgments oflici-
tation.—lb. s. 26, § 3. [III.
189.1

2106. Creditors and lega-
tees claiming separation of
property presei-ve « right of
preference upon the estate of
their deceased debtor, against
the creditors of the heirs (nt

legal representatives of tho
latter, provided they register

within six months after the
death of their debtor the rights

which they have against his

succession.—Such registration

is effected by means of a notice
or memorial specifying the
nature and amount of their

claims and describing any
immovoablos affected thereby,

—lb. 8. 27, § 3j C. N. 2111.

[III. 189, 386.]

2107. [Claims for funeral
expenses and expenses of ItiHt

illness do not retain their privi-

lege upon immoveables unless
a memorial of such claims ia

registered in the manner and
within the delay prescribed by
the preceding article.]—[III.

70J
2108. Fiduciary substitu-

tions in respect of immovoablos
contained in deeds of gift inter

vivoa are subject to the general
rules mentioned in article 2098
as regards third parties whose
real rights upon such immove-
ables have been registered.—
As regards all other interested

parties the registration of sub-
stitutions, takes effect accord-
ing to the provisions contained
in the title concerning gifts.—

lb. c. 37, 8. 29; 0. Mou. a. 67;
C. 941 ; C. N. 1069. [III. 191.]

2109. If the substitution

be created by will, it is subject

as regards registration to tho

provisions hereinafter declared

with respect to wills.—lb. c.

37, s. 29. [III. 191.]

2110. All rights of owner-
ship resulting from wills, and

all special hypothecs therein

declared, are preserved and

take their full effect by means
of their registration within

six months from the death of

the testator, if he die within

the limits of Canada, or within

three years from such decease,

if it occur beyond such limits.

—C. S. L. C. c. 37, 8. 1, § 3, s.

25, 27 ; C. N. 1000. [III. 191.]

2111. In the c»«e of the
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oonoealmont, suppression or

contestation of a will, or of any
other diOioulty, parties inter-

ostod, who, without negligence

or participation on thoir part,

are disabled from effecting its

registration within the delay
proscribed by the preceding
article, may nevertheless pre-
serve their right by registering

within the same delay a state-

ment of such contestation or

other impediment, and register-

ing the will within six months
after it or its probate has been
obtained, or after the removal
of the impediment.—lb. s. 25,

5 2. [III. 191.]

2112. Nevertheless the re-

gistration of the statement
mentioned in the preceding
article has no retroactive effect

unless the will be registered

within five years from the death
of the testator.—lb. s. 25, § 3.

[III. 191.]

2113. Married men of full

a{;o are bound to register,

without delay, the hypothecs
and incumbrances to which
their immoveables are subject
in favor of their wives, on pain
of punishment as for misde-
meanor and of being liable for

all damages.—lb. s. 30 ; C. N.
2136. [111.191.]
211^. If the married man

bo a minor, his father, mother,
or tutor, who consented to his
marriage, is bound to effect

tiie registration mentioned in
the preceding article, on pain
of being held liable for all

damages in favor of the wife,
-lb. 8. 34. [III. 191.]

2115. The legal hypothec
of the wife affects the immove-
ables of her husband by moans

only of the registration of her
debt, right or claim, and such
immoveables only as are de-
scribed and specified in a notice
for that purpose, registered
either at the same time as the
right claimed, or at any time
afterwards ; and the hypothec
dates only from such last men-
tioned registration.—lb. s. 32,

40, 48. [III. 191.]

2116. [The right to legal

customary dower, cannot be
preserved otherwise than by
the registration of the marriage
certificate with a description of
the immoveables then subject
to such dower.—As regards
immoveables which may sub-
sequently fall to the husband
and become subject to custom-
ary dower, the right to dower
upon such immoveables docs
not take effect until a declara-
tion for that purpose has been
registered, setting forth the
date of the marriage, the names
of the consorts, the description

of the immoveable, its liability

for dower and how it has
become subject to it.]—[III.

70.J
2117. Tutors to minors, and

.

curators to interdicted persons
are bound to register, without
delay, the hypothecs to which
their real estate is subject in

favor of such minors or inter-

dicted persons, under the pains
hereinabove declared against
married men in article 2113.

—

lb. s. 30; C. N. 2136, 2141.

[III. 193.]

2118. Subrogate tutors are
bound to see that the registra-

tion required in favor of the
minor is effected, and if they
fail to do so are liable for all
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ooniequent damages that may
bo sustained by such minor.

—

lb. B. 31 } C. N. 2137. [III.

193.1

fill9. [Every notary called
upon to make an inventory is

bound to see that the tutor-

ships of tho minors, or the
curutorships of the intordiotod
pofBons interested in such in-

ventories are duly registered,
and, if nocoasary, to cause such
rogiytration to bo effected at
tho expense of such tutors

or curators, before proceeding
with tho invoutory, on pain of
all damages.]—[III. 70.]

2120. Tlio hypothec of
minors against their tutor or
of interdicted persons against
their curator affects such im-
uiuvcables only as are de-
scribed and specified in tho
act of tutorship or euratorship,
and, in default of such descrip-
tion, such immoveables as are
described in a notice for that
purpose registered either at the
same time as the appointment
of the ttitor or afterwards ; and
the hypothec dates only from

•SHcli registration.—lb. s. 46,

48. [III. 1«3.]

2121. The judgments and
judicial acts of the civil courts

confer hypothecs when they
are registered, from the date
only of tho registration of a
notice specifying and describ-

ing the immoveables of the

debtor upon which the credi-

tor intends to exercise his hy-
pothec.—The same rule applies

to all claims of the crown to

which any tacit hypothec or

privilege is attached by law.

—lb. 8. 48. [III. 193.]

2122i Registration of a

deed of sale secures to the

vendor in tho same order of

preference as for tho principal,

the interest for five years gene-
rally and that which is duo
upon the current year.—lb. s.

37. [III. 193.]

21u3« Registration of a
deed constituting a life-rent

or other rent preserves a pre-

ference for tho arrears of fivo

years generally and for thosu

which are duo upon the current

year.—lb. s. 3/, e. 41, s. 5U.

[III. 193.]

2184. Registration of any
other claim preserves the saiuo

right of preference for the in-

terest only of two years gene-

rally and for such interest as

is due upon tho current yonr.

—lb. s. 37 } 2 Pont, on a. 2151

;

C. N. 2151. [III. 193.]

2125* The creditor has a

hypothec for tho remainder of

the arrears of interest or of

rent from the date only of tho

registration of a claim or me-
morial specifying tho amount
of arrears due and claimed.

—

Nevertheless the arrears of in-

terest duo at the time of tho

first registration and therein

specified aro preserved by such

registration.—7 V. c. 22, s. 10

;

C. S. L. C. 0. 37, s. 37, 38 j C.

N. 2151. [III. 193.]

2126. [Renunciations of

dower, of successions, of lega-

cies, or of community of pro-

perty cannot be invoked a^ains^t

thud parties unless they have

been registered in tho registry

oflSoe of the division in which

tho right accrued.]—[III. 70.]

2127. [Every conveyance

or transfer, whether voluntary

or judicial, of a privileged or
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hypothecary claim must be ro- I

gistorod in tho rogistrj olfioo

in whioli ttio titio oroating tho

debt has boon rogistorod.—

A

duplioato of tho oortiUcato of

its rogiatration must bo fur-

nished to tho debtor together
with tho copy of tho transfer.

—If those formalities bo not
obsorred tho conveyance or

transfer is withoutoffect against
subsequent transferees who
have conformed to tho above
requirements.— All subroga-
tions in such rights granted by
authontio deeds or by private

writings must likewise bo re-

gistered and notice thereof be
given.—Iftho subrogation take

ftlace by tho sole operation of

aw, it may be registered by
transcribing tho document from
which it results, with a declara-
tion to that effect.—Tho trans-

feror subrogation must be men-
tiored in the margin of the
registry of tho title creating
the debt, with a referenco to tho

number of the entry of such
transfer or subrogation.] —
[III. 70.]

2128. [The lease of an im-
moveable for a period exceed-
ing ono year cannot be invoked
against a subsequent purchaser
unless it has boon registered.]

—C. 1663. [III. 193.]

2129> [No act containing a
discharge from tho rent of an
immoveable for more than ono
year in anticipation, can bo
invoked against a subsequent
purchaser unless it has been
registered, together with a de-
scription of the immoveable.—

]

4 R. Wol. 160 -. [III. 193.]

cnAPTER THIRD.

ov TUK onnr.n op raRfKRKKCB
OK tlKAU RIGHTS.

2130. Privileged rights
which are not Subject to rogis>

tration take precedence accord-
ing to their rcspeetivo rank.

—

Rights subject to registration

and which have been registered
within the prescribed delays,
take effect according to tho
provisions contained in tho
preceding chapter. — Except
the above cases and the case of
articles 2088 and 2094, real

rights rank according to tho
date of their registration.—If
however two titles creating
hypothec bo entered for regis-

tration on the same day and at
tho same hour they rank to-

gether.—If a deed of purchase,
and a deed creating a hypo-
theo, both affecting the same
immoveable, bo entered at the
same time^ the more ancient
deed takes precedence.—[No
hypotheo has any effect without
registration, except that of
mutual insurance companies
for tho amount which tho par-
ties insured aro liable to con-
tribute.]—C. S. L. C. s. 1, § 2,

s. 27, § 4; 9 L. C. R. 298.

[III. 195.]

CHAPTER FOURTH.

OF THE MODE AND FOHMALITIEB
OF REGI9TBATI0X.

2131. Registration is effect-

ed at length or by memorial.

—

It may from timo to time,

without however interrupting
prescription, bo renewed upon
the demand of the creditor or
bis assigns or of an^r other
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person interestod or ontitlod to

demand registration. The re-

newal is made by transcribing,

in a register kept for that

purpose, a notice to the registrar

designating tho document, the

date of its original registration,

the immoveable affected and
the person >vho is then in pos-

session of it ; and the volume
and page in which the notice

of renewal is registered must
be referred to in tho margin of

tho original registration.—If

the titlo were originally regis-

tered in another registration

division and a copy thereof

have not been transmitted to

the registry office of the new
division, such renewal must
mention the place where tho

title has been so registered.

—

An ind'jx must be kept for the

books used for the registration

of notices of renewal, and each
notice is entered in the index
both under the names of the

creditor and of the debtor and
under that of tho owner of tho

immoveable as given in the

notice.—C. S. L. C. c. 37, s. 2.

[ITT. 195, 387.]

SECTION I.

Of registration at leiujth.

2132> Registration at length

is effected by transcribing on
the register the title or docu-
ment which creates or gives

rise to tho right, or on extract

from such title made and certi-

fied according to the provisions

of articles 1216.—Errors of

omission or commission in the

registration at length of any
document or in the document
presented for registration do

not affect the validity of such
registration unless they occur

in some material provision

which should be noticed in a
memorial or in a registrar's

certificate. -lb. s. 2, 18-20.

[III. 195, 387.]

2133* The notices mention-
ed in articles 2026, 2106, 211j,

2116, 2120 and 2121 must bo re-

gistered at length.—[III. 195.]

2134« Registration at length

of an authentic deed may bo
obtained upon the production

of a copy or extract thereof

certified by tho notary, if ho

have kept the original of record,

or of the original itself, if it

have been delivered by tho

notary.—If the title be a pri-

vate writing it must be proved
in the manner hereinafter pre-

scribed with respect to memo-
rials.—lb. s. 18, 20-22. [III.

195.]

2135. Tho certificate of reg-

istration at length is written

upon the document itself and
mentions the day and hour at

which it was entered, and the

book and pago in which it has

been so registered, with the

number under which it was so

entered and registered.—[III.

197.]

SECTION II.

OP REGISTRATION BY MEMORIAL.

2136« Registration by me-
morial is effected by means of

a summary setting forth tho

real rights which the party in-

terested wishes to preserve,

which is delivered to the regis-

trar and transcribed upon tho

register.—lb. s. 11 -, C. N. 2148.

[111.197,387.]



ftKGlSTlUTIoK OE* REAL ftlOUTS. m
2137, Tho memorial must

bo in writing and may l)o made
at the request of any party in-

terested in or bound to effect

tho registration, and must be
attested by two subscribing
witnesses.—Tho party requir-

ipg the memorial must sub-
scribe his name to it, and if he
cannot write, his name may be
"iibscribed by another person,
provided it be accompanied by
the ordinary mark ofsuch party
made in tho presence of the at-

testing witnesses.—Tho memo-
rial may be made on behalf of
tho crown by tho Receiver-
General or other officer of the
crown in whoso hands the docu-
ment is, and it must state the
name, office and domicile of tho

ferson by whom it is made.

—

b. 8. 11, 13. [III. 197.]

2138* When there are more
writings than one to complete
the rights of the person requir-
ing registration, theymay be all

included in one memorial with-
out its being necessary to insert
more than onco therein the
description of the parties or of
tho immoveables or other pro-
perty—Ib. s. 17. [III. 197.]

2139. The memorial must
get forth

:

1. Tho date of the title and
the name of the place where it

was executed ;—If it be a no-
tarial act, tho name of tho no-
tary who keeps the original
thereof, or the name of the
notaries or of the notary and
witnesses who signed it, if tho
original have been delivered

;

if it be a private writing tho
names of the subscribing wit-
nesses

; if it be a judgment or

other judicial act, it must des-
ignate the court;

2. The nature of tho title ',

3. Tho description of the cre-

ditors and debtors and other
parties thereto

;

4. Tho iloscription ofthe pro-
perty subject to tho right claim-
ed, and th.it of the party re-

quiring registration

;

5. The nature of tho right
claimed, and, if it bo a claim
for money, tho amount due, tho
rato of interest, and tho coats

if there be any.—If the rato of
interest be not specilied, tho
registration does not preserve
tho right to interest beyond tho
legal rate.—lb. s. 12. [III.

197.]

2140. The memorial is de-
livered to tho registrar to-

gether with tho title or docu-
ment, or an authentic copy of
tho title, and must bo acknow-
ledged by all or one of the
parties to it, or bo proved by
the oath of one of tho subscrib-
ing witnesses.—lb. s. 14 j C.
N. 2148. [III. 197.]

2141. When the memorial
is executed in any part of Ca-
nada it may be proved in Lower
Canada, by tho affidavit of one
of tho witnesses, sworn to be-
fore a judge of the Court of
Queen's Bench, or of the Supe-
rior Court, or a commissioner
of tho latter court for taking
affidavits, or before ajustice of
tho peace, a notary, tho regis-
trar, or his deputy.—lb. s. 15.

[III. 197, 387.]

214b2. When the memorial
is executed in Upper Canada,
proof thereof may be there
made and attested in the same
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manner before a judge of the

Court of Queen's Bench or of

the Court of Common Pleas, or

before a justice of the peace,

or a notary, or before a com-
missioner of the Superior Court
for ^jowor Canada.—lb. s. 16.

[III. 197.]

2143i When it is executed
in any other British possession

it may be proved therein by an
affidavit sworn to before the

mayor of the place, the chief

justice or a judge of the su-

premo court, or before a com-
missioner authorized to take
affidavits to be used in the
courts of Lower Canada.—lb.

s. 15, § 2. [III. 199.]

2144> If it bo executed in

a foreign country the affidavit

may be sworn to before any
minister, or chargd d'affaires,

or consul of Her Majesty in

such foreign state.—lb. s. 15,

3. [III. 199.]

2145< When any memorial
of a title is presented for regis-

tration the registrar is bound
to endorse upon such title the
words " registered by memo-
rial," mentioning the day, the
hour and time at which such
memorial is entered, and also

in what book and page and
under what number the same
is entered and registered. And
ho must sign such certificate.

—

The memorial remains among
the records of the registry office

and forms j^art thereof.—lb. s.

14, § 3, 4. [III. 199.]

21^6. Every claim or me-
morial for tho preservation of
interest or of arrears of rent
must specify tho amount there-
of and tho title under which
they are due, [and be accom-

panied by the affidavit of the

creditor that such amount is

duo.] — lb. s. 37, 38. [III.

199.]

2147. The provisions of

this section apply if necessary

to any documents or titles

which do not affect immove-
ables, but the registration of

which is required by some spe-

cial law, unless it be otherwise

provided. [III. 199.]

CHAPTER FIFTH.

OP THE CANCELLINO OP REGIS-

TRATIONS OP REAL RIGHTS.

2148. The registration of

real rights, or the renewal
thereof, may be cancelled with

tho consent of the parties, or in

virtue of a judgment from

which there is no appeal, or

which has become final.—Tho
acquittance of a debt implies a

consent to its being cancelled.

—Any notary who executes a

total or partial discharge of a

hypothec is bound to cause tho

same to bo registered in tho

proper division, according to

the statute 27th and 28th Vict,

ch. 40.—Tlio creditor is bound
to see that the discharge is

registered, and is responsible

for any costs that may be in-

currad in consequence of non-

registration, and ho cannot l)o

compelled to grant a discharge,

unless a sufficient sum is placed

in his hands to pay for the reg-

istration and transmission. —
C. S. L. C. c. 37, s. 42; C.N.
2158. [III. 199, 387.]

2149. If the cancelling be

not consented to, itmay bo de-

manded from the proper conrt

by the debtor or other holder,

byanj
ciedito

party

whatcA

-lb.
1; C.

2151
ordcrec

or tho

cd wit!
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by any subsequent hypothecary
creditor, by a surety, or by any
party interested, together with
whatever damages may bo due.

—lb. s. 42, 43
J
25 V. c. 11, s.

1 ; C. N. 2159. [III. 199.]

2150. The cam>elling is

ordered when the registration,

or the renewal, has been effect-

c(i without right or irregularly,

or upon a void or informal title,

or when the right registered

has been annulled, rescinded
or extinguished by prescription

or otherwise.—lb. s. 42, 43 ; C.

N. 2160. [III. 199.]

2151t The consent to the
cancelling and the acquittance
or certificate of discharge may
be in authentic form or under
private signature.—When un-
der private signature they must
bo attested by two witnesses,
and cannot be received by the
registrar unless they are ac-
companied by an affidavit of
one of such witnesses sworn to

before one of the functionaries
mentioned in articles 2141,2142,
2143 and 2144, as the case re-
quires, and establishing that
tho money has been paid in
whole or in part, and that such
asquittance, certificate of dis-
charge, or consent to the can-
cuUiiig was signed in the pre-
sonco of such witness by tho
party granting it. — The dis-
charge of any hypothec in favor
of tho crown maybe entered in
tho margin against the registry
of such hypothec upon the pro-
duction of a copy

:

1. Of an order of the Govern-
or in Council, certified by the
clerk of the Executive Council
or his deputy

;

2. Or of a certificate of Tier

22

Majesty's attorney-general or

solicitor-general for Lower Ca-
nada, stating that such hypo-
thec is discharged in whole or

in part.—Tho discharge of any
hypothec securing a life-rent

is entered on the margin upon
production of the certificate of
death of the person on whose
life the rent is created, accom-
panied by an affidavit identi-

fying such person, and such
affidavit may be received and
certified by one of the function-

aries mentioned in articles

2141, 2142, 2143 and 2144, as
the case requires.—lb. s. 39.

[III. 199, 387.]

2152. Tho consent to tho
cancelling and the acquittance
or certificate of discharge, or
the judgment rendered to avail

in lieu thereof, must when
produced be mentioned in the
margin of the registry of the
title or memorial establishing
the creation or existence of tho
right so cancelled.—The con-
sent to the cancelling, the
acquittance or the certificate

of discharge, when they are
private writings, or a certified

copy thereof when they are in

notarial form as well as tho
copy of any judgment rendered
to avail in lieu thereof, regis-

tered in conformity with tho
present article and the suc-
ceeding articles of this chapter
must remain deposited in tho
office where such registration

takes place.—lb. s. 3'i) ; 25 V.
c. 11, 8.1. [111.201,387.]
2153* The judgment de-

claring the nullity, extinction
or dissolution of the right
registered cannot however bo
registered, unless it is accora-
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))anied t)^ 6, ccrtifioato that tho

delays allowed to appeal from
such judgment have expired,

without such appeal having
taken place.—C. S. L. C. c. 37,

s«43. [III.2Q1.]

215^ Suchjudgment must
haVo been served upon the de-
fondant in tho usual manner,
—lb. s. 42. [III. 201.]

2155* Tho sheriff is bound
to cause all his deeds of sale of

immoveables under execution
to be registered, at the expense
of the purchaser, as soon as

possible, and before delivering

to any person whatever any
duplicate thereof.—25 V. c. 11,

8. 2. [III. 201.]

2156i The prothonotary of

tho Superior Court is bound to

cause to bo registered as soon
as possible, at the expense of

the applicant or tho purchaser,

as the case may bo, all judg-
ments of conCrmation of title

and all decrees of adjudication
upon forced licitation, before

delivering copies thereof to any
person whatever—25 V. c. 11,

8. 2. [III. 201.]

2157. The registration at

length of confirmations of title,

forced licitations, sheriff's sales,

sales in bankruptcy, and other

sales having the effect of dis-

charging property from hypo-
thecs, whether made before

or after the ninth day of June,
one thousand eight hundred
and sixty-two, is equivalent

to the registration of a certifi-

cate of tho discharge or of tho

o:;tinction of all rights which
are discharged by such sales,

forced licitations or confirma-

tions of title, even of hypothecs
for conventional dower ; and it

is the duty of the I'cgisiraf ifl

such case to make mention
thereof in tho margin of each

entry establishing a previous

right extinguished by such salo,

confirmation of title, or decree

of adjudication.—25 V. c. 11,

s. 3.—[III. 201.]

CHAPTER SIXTH.

OP THE OBOANIZATION OF BE-

OISTRY OFFICES.

SECTION I.

Of registry offices and the

registers.

2158. At the chief-place of

each county, or in each regis-

tration division set apart by

law or by proclamation of tho

governor, a registry office is

established for the registration

of all real rights affecting im-

moveables situate within such

county or registration division,

and of all other acts requiring

registration.—C. S. L. C. c. 37,

s. 81, 83
J
C. N. 2146. [III.

201.1

2159. A public oflBcer called

a registrar is appointed by the

governor to keep such registry

ofifice, who is charged to ex-

ecute the duties prescribed by

this title ; and every act of

fraud which he commits or

allows to be committed in the

exercise of the duties of his

office, subjects him to pay to

the party injured triple dam-

ages with costs, besides loss of

office, and other penalties im-

posed by law.—lb. s. 83, 108.

[III. 201.]

2160. Registry offices must

be kept open every day, Sun-
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Anyd and holidays excepted,
from nine o'clock in thd lnorn«

ing until three o'clock in the
afternoon.—lb. s. 107. [III.

203.]

2161. Every registrar sliall

keep :

1. An alphabetical index or

repertory of the names of all

persons mentioned in the acts

or documents registered as ac-
quiring or conveying any right
atfccted by such registration,

with a reference to the number
of the document, and the page
of the register in which it is

entered, and, when immove-
ables are concerned, the name
of the place where they are
situated

;

2. An alphabetical list of
all parishes, townships, so'-rnio-

rics, cities, towns, village and
extra-parochial place<^ tvithin

his registry division, contain-
ing a reference under the head
of each local division to all

entries of documents concern-
ing immoveables comprised
within such division, or giving
the number and other referen-
ces mentioned in the preceding
paragraph, so as to serve as an
index to immoveables, and such
list must be made in conformi-
ty with the provisions of article

2171}

3. An entry-book in which
are entered the year, month,
tlay and hour when each docu-
ment is brought for registra-
tion, the names of the parties
to the same and of tho person
by whom tho same is brought,
the nature of the right of which
registration is required, and a
general description of the im-
laovcable affected thereby

j

4. A register in ^liich all

documents presented for regis-

tration are transcribed}

6. A book in which are re-

gistered tho notices required
by articles 2116, 2116, 2120,
2121, with an index to bo made
in tho same manner as the
index prescribed in article

2131.—lb. s. 59, G1-63J C. N.
2202. [III. 203.]

2162* In tho registration
divisions of Qncbec and Mon-
treal the register mentioned in
paragraph 4 of the preceding
article may be kept in several
parts in separate books, ac-
cording to the following classi-

fication :

1. Bonds, recognizances and
other securities and obligations
in favor of the crown; wills,

and the probates thereof;

2. Marriage contracts and
gifts

;

3. Appointments of tutors

and curators; judgments and
judicial acts and proceed-
ings;

4. Deeds conveying tho
ownership of property other
than those above mentioned;
[the leases mentioned in article

2128, and acquittances for rent
paid in anticipation ;]

5. Deeds, instruments and
writings creating hypothecs,
privileges or charges, and not
comprised iu any ol tho pre-
ceding classes

;

6. All other acts ofwhich re-

gistration may bo required iu

tho interest of any party what-
ever.—[The foregoing provi-

sions may bo extended by a
proclamation of the govcrnvir

to any registry division the
population of which exceeds
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fifty thousand souls.]—lb. e.

64. [III. 203, 72.]

2163* Tho governor may
also by proclamation direct

that tho registrars for tho re-

gistration divisions of Quebec
and Montreal, or either of them,
shall keep separate registers

and books for the immoveablos
situate within, and for those

situate without tho limits of

the said cities respectively.

—

lb. s. 65. [III. 203.]

216^ The Governor in

Council may alter the form
of any books, indexes or other

official 'aouments to be kept
by registrars, or direct now
ones to bo kept j and all orders

to that effect are published in

the Canada Gazette and take
ofifect from the day therein

appointed, provided such day
be not tlxod at less than one
month from the publication of

such order.

2166. Other provisions are

contained in tho statutes re-

specting registration.

SECTION II.

Of the officialplans and boohs

of reference and of mat-
ters connected there-

with.

2166> Tho Commissioner of

Crown Lands furnishes each
registry office with a copy of a
correct plan, made in confor-

mity with tho provisions of

chapter 37 of the Consolidated
Statutes for Lower Canada and
the statute 27th and 28th Vict,

ch. 40, shewing distinctly all

the lots of land of each city,

town, village, parish, township,
or part thereof, comprised with-

in the division to which 6uch
office belongs.—C. S. L. C. c,

37, 8. 69, 70. [III. 205.]

21S7. Such plan must be
accompanied by a copy of a
book of reference in which are

set forth :

1. A gonernJ description of

each lot of land shewn upon tho

plan

;

2. The name of tho owner of

each lot, so far as it can be as-

certained
;

3. All remarks necessary to

the right understanding of tho

plan.—Each lot of land shewn
upon tho plan is designated

thereon by a number, which is

one of a single series, and is

entered in tho book of reference

to designate the same lot.—lb.

8. OD. [III. 205.]

2168. When a copy of tho

plans and books of refercnco

tor the whole of a registration

division has been deposited in

the office for such division, and

notice has been given by proc-

lamation in tho manner men-
tioned in article 2160, the num-
ber given to a lot upon tho

plan and in the book of refer-

ence is the true description of

such lot, and is sufficient as

such in any document what-

ever; and any part of sucli lot

is sufficiently deoignated by

stating that it is a part of such

lot and mentioning who is tho

owner thereof and the proper-

ties conterminous there*^ •
'. and

any piece of land co.i*po>iod of

parts of more than one number-

ed lot is sufficiently designated

by stating that it is so com-

posed and mentioning what

part of each numbered lot it

contains.—No description of ao
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immoVdabU in the notico of

application for conflrmntion of

title, or in the notico of a sale

by the sheriff or by forced lici-

tation, or of any sale having
1ho oifout of a sheriff's sale, or

in the sheriff's deed, or in the

judgment of confirraation, will

bo docinod sufficient unless it

is made in conformity with the
provisions of this article.—As
soon as such plans and books
of reforonco have been deposit-
ed and notice thereof has been
given, notaries passing acts

concerning immoveables indi-

cated on such plan are bound
to designate such immoveables
by the number given to them
upon such plan and in the book
of reference, in the manner
abovu prescribed ; in default of

such designation the registra-

tion does not affect the lot in

question, unless there is filed a
requisition or notice indicating
the number on the plan and
book of reference as being that
of the lot intended to be af-

fected by such registration.

—

lb. 8. 74, § 1-4. [III. 205.]

2169. The deposit of the
original plans and books of
reference in any registration

division is declared by a proc-
lamation from the Oovernor in

Council, llxing at the same time
the day on which the provisions
of article 21G8 shall come into

force therein.—lb. s. 75. [III.
207.]

2170> The registrar so soon
as such deposit has been made,
must prepare the index to im-
moveables mentioned in the
second place in article 2161.

2171, From and after the
day appointed by such procla-

22*

mationtho registrar must, from
day to day, make up and con-
tinue the index to immoveables
by entering under the number
of each lot separately designat-
ed upon the plan and book of
reference a reference to each
entry thereafter made in the
other books and registers af-

fecting such lot, so as to enable
any person easily to ascertain
all the entries concerning it

made after that time.—lb. a.

76. [III. 207.]

2172. Within eighteen
months after the governor's
proclamation bringing the pro-
visions of article 2108 into force

in any registration division, the
registration of any real right
upon any lot of land within
such division must be renewed
by means of the registry at
length, in the book kept for

that purpose, of a notico des-
cribing the immoveable affect-

ed, in the manner prescribed in

article 2108 and conforming to

the other formalities prescribed
in article 2131 for the ordinary
renewal of the registration of
hypothecs.—An index must bo
kept for the books used for the
registration ofthe notices men-
tioned in this article, in the
same manner as the index men-
tioned in article 2131.—lb. s.

49, 79, § 1, 78. [III. 207.]

2173. If such renewal bo
not effected, the real rights

preserved by the first regi.-tfa-

tion have no effect against
other creditors and subsequent

Eurchasors whose claims have
con regularly registered.

—

lb. s. 77, § 2. [III. 207.]

2174. The registrar cannot
in any way correct or alter the
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plans or books of referonco;
and at any thno ifho fmd there-

in errors or omissions in the
description or dimensions of

any lot or parcel of land, or in

the name of the owner, he must
report the samo to the Com-
missioner of Crovrn Lands, who
may when the case requires it

correct the original and the

copy likewise and certify such
correction. — Such correction

must however be made without
changing the number of the

lots; and in the case of the

omission of a lot it must be in-

serted by distinguishing it by
characters or letters, so as not

to interfere with the original

numbering.—No rightofowner-
ship can bo affected by any
error in the plan or book of

reference, nor can any error of

description, dimensions or name
be interpreted to give any per-

son any better right to the land

than his title gives him.—lb. s.

71. [III. 205.]

2175. V/henever the owner
of a pi'opcrty designated upon
the plan or book of reference,

subdivides the same into town
or village lots [exceeding the

number of six,] he must depo-
sit in the office of the Commis-
sioner of Crown Lands a plan

and book of reference certified

by himself with particular

numbers and designations, so

as to distinguish them from
the original lots, and if the

Commissioner of Crown Lands
find that such particular plan

and book of reference are cor-

rect, he shall transmit a copy
certified by himself to the

rogii'trar cf the division.—lb.

8. 80. [III. 205, 72.J

2176. When by reason of

the Biibdivision of the lots in

any locality it is doomed noccf-
sary, the Governor in CoJinell

may from time to time order
an amended plan and book of

referonco to bo made out and a
copy thereof to bo deposited
with the registrar ot siicli

locality ; but sufh amended
plan and book of rofercnco
must ba based upon and rciVr

to the former ones ; and the

governor may by proclamation
fix tho day upon which they
will begin to bo used together
with tho former ones ; and from
and after tho day so fixed tlio

provisions of this code shall

apply to such amended plan
and book of reference.—lb. s.

79. [III. 207.]

SECTION III.

Of the jiuhllcity of the

rcyistera

2177. The registrar is bound
to deliver to any person de-

manding the same a statement
certified by himself of all tho

real rights affecting any parti-

cular immoveable, or which
may affect tho whole of any
person's property, or of all hy-

pothecs created and registered

during a stated period or only

against ccri.iin proprietors of

the immoveable designated in

a written requisition to " that

cU'ect, containing a sufficient

description of the owners, in

which case the requisition is

mentioned in the certificate

and tho registrar is not respon-

sible for any omission in the

certiiicate resulting from errors

or omissions of names in tlio
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ar is bound
)erson do-

statemcnt

of all the

any parti-

or which

,lo of any

of all hy-

rogistcred

lod or only

prietors of

ignated in

to that

sufficient

iwncrs, in

luisition is

certificate

lOt respon-

lion in the

iom errors

les in tho

requisition ; and if «uoh pro-
{triutors bo not named in the

requisition, tho registrar is

bound to ascertain who were
proprietors during tho given

lioriod in tho manner provided
with respect to the certii.cate

to bo given in cases of shefifFs

i<alcs.—C. S. L. 0. c. 37, s. 44;
25 V. c. 11,8. 4; C. N. 2196.

[III. 207, 387.]

2178. He is bound to deli-

ver, to all persons demanding
tlio same, copies of the acts or

documents registered, but ho
must mention thereon tho dis-

charges, cancellations, [convey-
ances or subrogations] thereof
which aro entered in such
register or in the margin.

—

C. N. 2199. [III. 207.]

2179* Ho is also bound to

allow all persons desirous of
examining the entry-book dur-
ing his office hours, to take
communication of the same
without removing it, and free
from charge.—He must like-
wise, upon payment of the
lawful fee, exhibit tho register
to any person who has required
tiie registration of an act and
wishes to be assured of such
registration.—[III. 209.]

2180. The entries upon the
registers and books kept by the
rei^i^trar must be consecutive
without blanks or interlinea-
tions.—Every document regis-
tered must be numbered and

transcribed in tho order in

wiiich it is produced, and
mention must be made in tho
margin of tho register, of tho
hour, day, month and year
when it was deposited in tho
office for registration.—The re-

gistrar is bound, when required
to do so, to give the person
who presents a document for

registration a receipt indicating
tho number under which such
document is entered in the
entry-book.—lb. s. 60, 63, § 2;
C. N. 2203. [III. 209.]

2181. Every register for

registration must, before any
entry is made therein, be
authenticated by a memoran-
dum written on the first page
thereof and signed by the
prothonotary of the Superior
Court in the district in which
such register is to be used

;

and such memorandum must
contain a certificate stating tho
purpose for which tho register

is intended, the number of
leaves therein, and the day,
month and year in which such
memorandum is made j each
loaf being numbered in words
at length and paraphed by the
said ] Ihonotary.—lb. s. 59

j

0. N. -.-01. [III. 209.]

2182. [The provisions of

the preceding article apply
equally to the entry-book and
to the index to immoveables.}
—[III. 74.]
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TITLE NlNKTUENTtt.
OP PRESCRIPTION.

CHAPTER FIRST.

OEXKRAL PROVISIOXS.

2183. Proscription is a
moans of acquiring, or of

being discharged, by lapso of

time and subject to conditions
established by law.—In posi-

tive prescription title is pro-
fluinod or confirmed and owner-
ship is transferred to a pos-
sessor by the continuance of

his possession.—Extinctive or

negative prescription is a bar
to, and in some cases precludes,

any action for the fulfilment of

an obligation or the acknow-
ledgment of a right when the
creditor has not preferred his

claim within the time fixed by
law.—flf. L. 13, De usurp, et

usucap
J

Poth. Ob. n. 671-6,
Pres. n. 1 ; Guy. Pres. a. 1

;

Dun. 1, ot pas. ; C. L. 3421,
3422 ; C. N. 2219. [I. 509.]

2184:. Prescription cannot
be renounced by anticipation.

That acquired may be re-
nounced, and so may also the
benefit of any time elapsed by
which prescription is begun.

—

if. L. 38, De pac. ; Bar. ad L.
63, ff. De leg. n. 20, 21 ; L. &
B. let. P. som. 21, n. 4 j Dun.
Ill, 112; Guy. Pies. s. 1, § 3,

a. 1, 2
J
Poth. Ob. n. 699, C. R.

146, C. 0. t. 14, n. 64 ; Speech
of Bigot de Pr^jamoneu ; 1

Teu. & Sul. 726, n. 7-10; Tr.
Pres. n. 42-6 ; R. de Vil. Pres.
n. 476, 7 ; Marc. Pres. on a.

2220
J
C.N. 2220. [1.611.]

2185. Renunciation of pre-
scription is express or tacit.

Tacit renunciation results from
any act by which the abandon-
ment of the right acquired may
be presumed.—Darg. on 226

C. Br., Interruption, c. .*>, n. 3;
Poth. Ob. 692; Dun. 68, 171;
Guy. Pros. s. 1, § 3, >., 2 ; 1

Teu. & Sul. 731, n. 11, I'i ; C.

N.2221. [1.611.]
2186. Persons who cannot

alienate cannot renounce pre-

scription acquired.—ff. L. 28,

Do verb sig. ; Poth. Ob. 699, C.

R. n. 144-6 ; C. N. 2222. [I.

611.]

2187. Any person interested

in the acquiring of a prescrip-

tion, may set it up although tho

debtor or the possessor have

renounced it.—ff. L. 19, Do
except. ; Desp. Pros. n. 3P, i.

f. ; Merl. Pres. s. 1, § 4, a. 3;

C. N. 2225. [I. 611.]

2188. Tho court cannot of

its own motion supply tho do-

fence resulting from prescrip-

tion, except in cases whore tho

right of action is denied.—
Poth. Ob. 676; Guy. Pres. s.

1, § 3, a. 3 ; Mori. e. v. adds to

Guy. ; Dun. 110 ; For. C. P. t.

6,§ 1, n. 16; Car. Q. pt. 1, t.22,

c. 4, i. f., Pand. 1. 4. c. 4;

Chit. B. 136, ; 3 L. C. J. 2H
Pigeon & Corporation of Mon-

treal; C. N. 2223. [1.511.]

2189. Prescriptions in re-

spect of immoveable proi)erty

are governed by the iJiw of the

place where it is situated.—
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Poth. Ob. 38, Pres. 247. 248,

251, 253, 264; VoOt, P. 44. 3,

11; Dun. 113-4; Boiih. C. B.
c. 35, n. 3 ; Boul. Dissert, q. 3

;

gtat. obs. 20, p. 364-6, obs. 23,

]). 629, 530, obs. 40, p. 488.
[I.

511

J

2190i [As regards move-
nblo property and personal ac-
tions, even in matters of bills

of exchange and promissory
notes and commercial matters
in general, one or more of the
tollowing prescriptions may bo
invoked :

1. Any prescription entirely
acquired under a foreign law,
when the cause of action did
not arise or the debt was not
stipulated to be paid in Lower
Canada, and such prescription
has been so acquired bcforo
the possessor or the debtor had
his domicile therein

;

2. Any prescription entirely
acquired in Lower Canada,
reckoning from the date of the
maturity of the obligation,
when the cause of action arose
or the debt was stipulated to

bo paid therein, or the debtor
bad his domicile therein at the
time of such maturity; and in
other cases from the time when
the debtor or possessor becomes
domiciled therein

;

3. Any prescription result-
ing from the lapse of successive
periods in the cases of the two
l)rcccding paragraphs, when
the lirst period elapsed under
the foreign law.] — 21 Jac.
1, c. 16 ; C. S. L. C. c. 67,
8. 1, c. 64, B. 30, 31 ; Ros. B.
841-877 &eit.; Sm. Con. 235-
237

; Sto. Con. § 676-583, §

182 & n. ; 2 Bing. N. C. 202, 211,
Huber vs. Steiner.—[1. 613.]

2191* [PrescriptionR com-,
menced according to the law
ofLower Canada, are completed
according to the same law,
without prejudice to the riglit

of invoking ' those acquired

rtreviously under a foreign

aw, or hf a union of periods
under both laws, conformably to

the preceding article.] [1.615.]

CHAPTER SECOND.

OF rOSSESSIOK.

2192* Possession is the de-
tention or enjoyment of a thin:^

or of a right, which a person
holds or exercises himself, or

which is held or exercised in

his name by another.—Puth.

Pos. n. 1, 37, 49, 54, 61, 63. C.

0. t. 22, n. 1,17; C.N. 2228.

[I. 513.]

2193. For the purposes of

prescription, the possession of a
person must be continuous and
uninterrupted, peaceable, pub-
lic, unequivocal, an<l as pro-

prietor.—C. P. 113, 114, 118;
Poth. Pres. n. 1, 18, 26, 37, 38,

174, 175, Pos. n. 27, 28, 39-41,

C. 0. t. 14, n. 16, 17,22; Dun,
20; C.N. 2229. [L 513.]

2194. A person is always
presumed to possess for himself
and as proprietor, if it bo not
proved that his possession was
begun for auother.—Darg. C.

Br. a. 265, c. 6, n. 17; Poth.

Pres. 172 1. f., C. 0. t. 14, u.

17; Dun. 22. [I. 613.]

2195. When possession is

begun for another, it is always
presumed to continue so, if

there be no proof to the contra-

ry.—flf. L. 3, § 19, De adq. vel

amit. pos. ; Poth. Pres. 172.'

[I. 615.]
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219^1 Aaii Wliich aro more*
\y faouItaiiVd or of BufTorance

oannoi bo the foundation cither

of poBSOBBion or of proscription.

if. L. 41, l)o tulq. vol aniit. pos.;

Dun. Proa. 16, 85; Ouy. Pros,

pt. 1, 9 0, dist. 5; Lao. FaculttS

do ranhat, n. 1 ; Author, undor
a. 2201 : C. N. 2232. [I. 515.]

219'7i Nor can acts of vio-

lence bo the foundation of such
a posseasion as avails for pro-
scription.—A. D. Violence ; N.
D. Clandostlnit(5 ; Poth. Pos.
19--; C.N. 2233. [1.615.]
2198. [In cases of violence

or clandestiuity, the possession
vhich avails for prescription
begins when the defect has
ceased.—Nevertheless the thief,

his heirs and successors by
universal title, cannot by any
length of timo proscribe the
thing stolen.]—Successors by
particular title do not suffer

from these defects in the pos-
session of previous holders,

when their own possession has
been peaceful and public.—ff.

L. 1, § 36, Do vi ot vt arm.
;

Poth. Pos. 29. 33, 34, C. 0. t.

22, n. 12, 13 ; Dun. 28 - ; Tr.
Pros. n. 419, 420, 529; C. N.
2233. [I. 515.]

2199> An actual possessor
who proves that he was in

possession at a former jioriod

is presumed to havo possessed
during tbo intecmediato time,
unless tho contrary is proved.
—Poth. Pros. 178; Dun. 17, 18;
C. N. 2234. [I. 615.]

2200> A successor by par-
ticular title may join to his

possession that of his author in

order to complete prescription.

Heirs and other successors by
universal title continue the

possosstoti of their Auilior,

saving tho case of intorvoraion

of title.—ff. L. 14, L. 20, L. 31,

9 6, 6, Do usurp, ot usuc. ; Polli.

Pos. 31, 33, 34, 03, Dep. 08,

Prdt U. 47, C. 0. t. 22, n. 11;

Delh. r. 248-251 ; Arr. Lain. t.

29, o. 1 ; C. N. 2233, 2235, 22;j7.

[1.615.]

CHAPTER THIRD.

OF THR CAUSES WHlCn HINDER
I'RIiiSCRIl'TIOX, AND SPECIALLY
OF PRECARIOUS POSSKSSIUN
AND OF SUBSTITUTIONS.

2201. Things which arc

not objects of commerce cannot

bo prescribed.—Special provi-

sions explanatory of the pre-

sent article are to be found in

the fourth chapter of this title.

ff. L. 9, L. 46, De usurp, ct

usuc. ; Poth. Pros. 7, C. 0. t.

14, n. 9 ; Dun. o. 4, 12, p. 15,

80, 88-91 ; Delh. r. 285 ; Hon.

1. 4, q. 91 ; Tr. Pros. n. 112-

131 ; C. N. 2226, 2232. [I.

615.1

2202. [Good faith is always

presumed.]—Ho who allei^es

bad faith must prove it.—Poth.

Pros. 27, 28, 36, 173, 205, Peg.

9, 17, 18, Prop. 244-340 ; Dun.

p. 1, c. 8, & p. 43, 4 ; (luy.

Pros. 8.1, §5. n.6; C. N. 2262,

2268. [I. 515.]

2203. Those who pos.scss

for another, or under acltnow-

ledgment of a superior domain,

never prescribe the ownership,

even oy the continuance of

their possession after the term

fixed.—Thus emphyteutic les-

sees, tenants, depositaries, usu-

fructuaries and those who hold

precariously the property of

another cannot acquire it by
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pfMortption.—Thoy oannot by
prosoription liborato t homselVos
from tho obligation of paying
duos attached to thoir possoa'
sion, but thd moafluro of Buch
diiod and any arroars thereof
are prescriptiblo.—Einphytou-
Hit), usufruct and other like

proprietary rlghta are suscept-
ible of a distinct ownership and
of a possession available for

proscription. Tho proprietor

is not hindered by tho title

which ho has granted from pro-
scribing against theso rights.

—Ho who has been put in defi-

nitive possession or tho pro-
orty of an absentee only
ogins to presoribo against him

or his heirs or legal repre-
Bontatives, when suoh absentee
returns or his death becomes
known or may be legally pro-
siiraod.—£f. L. 25, § 1, Do adq.
vol ami. pos. ; Cod. L. 1, Comm.
do usuo.; Poth. Prop. 8-12,

Dop. 67, Pr6t U. 47, Nan. 63,

Pos. 13, 15, 31-34, 60, 63, Pros.
27, 43, 44, 172, C. 0. t. 14, n.

9, 118, t. 22, n. 10-14 ; Quy.
Pros. p. 308 ; Proud. D. P. 11,
1:J, 495, 709, 710, Usufruit,
7il-753; Arr. Lam. t. 29, a. 2,

3 ; Dun. Pres. c. 7 ; Tr. Pres.

518,519; C. S. L. C. c. 4, s. 10,

5 5, c. 50, s. 1, 6
J

C. N. 2230,
2239. [I. 617.]

22P4:. Heirs and successors
by universal title ofthose whom
tho preceding article hinders
from prescribing, cannot them-
selves prescribe.— Poth. Ddp.
67, Prdt U. 47, Pos. 31, 33, 34,

63, C. v.. t. 22, n. 14; C. N.
2237. [I. 617.]

2205. Nevertheless the per-
sons mentioned in articles 2203
and 2204 and also persons

charged with A Substitution,

may, if their titid have been
intorverted, begin a possession

available for pre.soription, dat-
ing from the information given
to tho proprietor by notiilcation

or other contradictory acts.—
Such notitloation of titlo and
other contradictory acts only
avail when made to or in res-

pect of a person against whom
itrescription can run. — Poth.
»o8. 35, C. 0. t. 22, n. 14 ; Guy.
Pros. 323-4-5 ; Dun. 37-38

;

Tr. on a. 2236, 223S ; Marc, on
2236, 2238 ; Dal. J. (J. Pres. p.

256, n. 10, 11, 12; C. N. 2238.

[I. 617.-1

2206. Subsequent purcha-
sers in good faith, under a
translatory titlo derived either

from a precarious or subordi-

nate possessor, or from any
other person, may ])rescribe by
[ten years] against thj pro-

prietor during suoh subordinate
or precarious holding.—Third
parties may also, during a sub-
ordinato or precarious holding,

prescribe against tho proprie-

tor by thirty years with or with-
out titlo.—Cod. L. 3, § 3, Comm.
do lop;, ot fid. ; Th. Dos. Sub.
877-911; Fer. C. P. a. 117, p.
409, n. 9. a. 113, gl. 7, n. 19;
C. S,L.C.,c.37,s. 1,§3; Poth.

Sub. p. 511, 542, 551, 552; O.

S. t.2, a. 29; C.N. 2239,2257.
[I. 519.]

2207* In cases of substitu-

tion prescription dooa not run
against the substitute, before

the opening of t!io right, in

favor of tho institute, nor of his

heirs or succes.^ors by univer-

sal titlo.—[Prescription runs
against the substitute, bcforo

the opening of the right, in
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favor cf third parties, unless

ho is protected as a minor, or

othorwiso. — Any substitute,

against whom prescription thus
runs, may bring an action to

interrupt it.]—The possession

of tho institute avails the sub-
stitute, for tho purposes of pre-

scription.— Prescription runs
against the institute during
tho time of his possession and
in his favor against third par-
ties.—After tho opening, pre-
scription may begin to run in

favor of the institute and of his

heirs and successors by univer-
sal title.—Th. Des. 1. o. ; 2 Bret.

H. 1. 4, c. 6, 9, 19, p. 245-j
Dun. 269; Fer. C. P. a. 117, p.

410, n. 10; C. N. 2241. [1.619.]

2208. No one can pre-

Bcribe against his title, in this

sense that no one can change
the cause and nature of his

own possession, except by in-

terversion.—Poth. Pos. 31-33,

36, C. 0. t. 22, n. 10-12 ; Guy.
Pres. pt. 1, § 6, dist. 3; Sal-
vaing, U. F. c. 94 ; C. N. 2240.

[I. 619.]

2209. A person may pre-
scribe against his title in the

sense that he may bo freed by
{)rcscription from an obligation

le has contracted.—Dun. pt. 1,

0. 8; Author, under a. 2208 j C.

N. 2241. [1.619.]

2210. Positive prescription

by thirty years talj^es place,

for the contents of corporeal
immoveables in excess of what
is givon by the title, and ne-
gative prescription takes place
by the same time in all cases,

in diminution of obligations

which the title imposes.—In
the matter of dues and rents,

the enjoyment of more than

tho title shews a right to does
not give rise to the acquisition

of such excess by prescription.

—Poth. C. R. 149 -
; Dun.

t. 1, c. 8; Guy. Rente, 144.

I. 621.]

CHAPTER FOURTH.

I

OF CERTAIN THINGS IMPRKSCRIP-

TIBLE AND OP TRIVILEGIID

TRESCRIPTIONS.

2211> The crown may avail

itself of prescription. The sub-

ject may interrupt such pre-

scription by means of a petition

of right, apart from tho cases

in which the law gives another

remedy. — Among privileged

persons, tho privilege takes

eflfeot in the matter of prescrip-

tion.—Chit. Pr. 340 ; Poth.

Pres. 191 ; 13 Guy. Priv. 089,

340 ; Dun. Biens d'dglisc,

32; Delh. r. 276; C. S. L. C.

c. 19, s. 1, § 2 ; C. N. 2227. [I.

621.]

2212. The rights of the

crown with regard to sovereign-

ty and allegiance are impre-

scriptible.—Bac. Desh('rcncc,

c. 7, n. 1, 2 ; Cho. Domainc, 1.

3, t. 9, n. 6 ; Bosq. Pres. n. 1

;

Lem. C. P. 170, 171 et pas. ; C.

N. 2226. [I. 621.]

2213. Sea-beaches and

lands reclaimed from the sen,

ports, navigable or floatable

rivers, their banks and tlie

wharfs, works and roads con-

nected with them, public lands,

and generally all immoveable
property and real rights form-

ing part cf the domain if tho

crown are imprescrii)tible.—

2

0. F.lllO, E.June 1539; Bac.

Deshdrence, c. 7, n. 4; Dun.

71-75, 273, 276 ; Cho. Domaine,
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|30; liac.

4; Dun.

)oraaine,

1. .3, t. 9, n. 2; Delh. r. 8; N.
D. Domaine, § 8, n. 1 ; For. D.
Pcscho, 382; Bosq. Pros. n. T

;

Bred. C. P. a. 12, n. 10, 11
;

Loin. C. P. 170, 171 ; Uou.
liib. Tiers, Danger, c. 18 ; Car.

R(!p. 600, n. 47; Bac. Dcs-
h('rence, c. 7, n. 6-8; Poth.

Pros. 288 ; Loisol, Inst. 1. 6, t.

3, n. 15, 16; Cho. Domaino, 1.

3, t. 9, n. 2, 3, 6 ; C. N. 2226,

638, 540, 541. [I. 621.]

2214. The rights of tho

crown to tho principal of rents,

dues, and revenues owing and
payable to it, and to tho capital

sums acoruing from tho aliena-

tion or from the use of crown
property, are also imprescrip-

tible.—Author, under a. 2213.

[1.521.]

2215> All arrears of rents,

dues, interest and revenues,
and all debts and rights, be-
longing to tho crown, not de-
clared to bo imprescriptible by
tho preceding articles, are pre-
scribed by thirty years.—Sub-
sequent purchasers of immove-
able property charged there-
with cannot be libarated by any
shorter period.—1 For. C. P.
312; Poth. C. 0. t. 14, n. 30,

Pres. 142 ; "Brod. C. P. a. 12, n.

10; Lera. C. P. 170, 1; Bosq.
Pres. n. 2; J. P. 11 Jan. 1073 ;

Chit. Pr. 25, 6 ; St. Rep. 324,
Tho King vs. Black; Bac. Dos-
horenc'o, c. 7, n. 21, 29 ; C. N.
2227. [I. 621.]

2216. Property escheated
to the crown, by failure of heirs,
bastardy or forfeiture, is not
considered as incorporated or
assimilated to the crown domain
for purposes of prescription
until a declaration to that effect

is made, or until after ten years

23

of enjoyment and actual posses-

sion, in tho name of the crown,
of tho totality of tho rights thus
escheated in the particularcase.

—Until such incorporation or

assimilation, • such property
continues to be subject to tho
ordinary prescriptions.—1 0.
Neron, 442, R6g. Feb. 1556 ; 2

lb. 84, E. April, 1667 ; A. D.
Domaine, u. 1, 2, 30; Bac.
Desherence, c. 7, n. 20-22;
Dun. 275 ; Bosq. Pres. n. 1, 2,

Domaino, § 1, n. 7; 1 For. C.

P. 312, n. 2 ; Brod. C. P. a. 12,

n. 11 ; Lem. 170, 1 ; 1 For. D.
Pres. 411, a. 3 ; 2 Guil. 4. c. 41

;

3 Bur. 36 ; C. N. 2227. [I. 521.]

2217. Sacred things, so long
as their destination has not
been changed otherwise than
by encroachment, cannot be
acquired by prescription. —
Burial-grounds, considered as

sacred things, cannot have
their destination changed, so

as to bo liable to prescription,

until tho dead bodies, sacred
by their nature, have been re-

moved.—Poth. Pres. c. 7. Pos.

37 ; Fer. C. P. t. 6, § 3, n. 4, et

pas. [I. 623.]

2218. [Positive prescrip-

tion of corporeal immoveables
not sacred, and negative pre-
scription as regards the princi-

pal of rents and dues, legacies

and rights of hypothec, take
place against tho church in the

same manner and according to

the same rules as against pri-

vate persons.—Purchasers with
title and good faith prescribe

against tho church by ten years,

whether positively or negative-
ly, in the same way as against
private persons.—Positive pre-

scription of corporeal move-
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ables not sacred, and the other

negative prescriptions, includ-

ing that of capital sums, take
place against the church as

against private persons.]—C.

P. 123 } C. N. 2227. [I. 523.]

2219. The right to tithes

and the rate of the tithe are
imprescriptible. Positive pre-
scription by thirty years runs
between neighbouring rectors.

—Arrears of tithes can only be
demanded for one year.—Tithes
must be paid at the rector's

residence.—0. May, 1679, 1 Ed.
& O. 231 ; Arr. C. S. 18 Nov.
1705} Guy. Dimes, 22-3 ; Lac.
Dixmes ; L. <&; B. let. D. 9, 16,

17
J 1 Hen. 1. 1, q. 37, 38 ; 4

Dum. annot. in Deer. p. 156 ;

Bril. Dixmes, n. 109, 156, 157-
Delh. r. 274 j Per. C. P. t. 6 § 3,

n. 13, & on a. 124, n. 19 ; 3 L.
C. R. 196

J
3 Rev. 73, 81. [I.

626.]

2220. Roads, streets,
wharfs, landing-places,squares,
markets and other places of a
like nature, possessed for the
general use of the public, can-
not be acquired by prescrip-
tion, so long as their destination
has not been changed other-
wise than by tolerating the
encroachment.—Author, under
a. 2201 J ff. L. 9, De via ; Dun.
c. 12, p. 74 ; C. N. 538, 2227.
[I. 625.]

2221. Any other property
belonging to municipalities or
corporations, the prescription

ofwhich is not otherwise deter-
mined by this code, is subject
even when held in mortmain, to

the same prescriptions as the
property of private persons.

—

II. 625.]

OHAPTER FIFTH. ^

OP THE CAUSES WHICH INTERRUPT
OR SUSPEND PRESCRIPTION.

SECTION I.

Of the causes tohich interrupt

prescription.

2222. Prescription may be

interrupted either naturally or

civilly.—Darg. on 266 C. Br.

Interruption, c. 4-6 ; Poth.

Pres. n. 28, 152, B. R. 200;

Guy. Interruption, 489 j Dun.

62 ; C. N. 2242. [I. 627.]

2223. Natural interruption

takes place when the possessor

is deprived, during more than

a year, of the enjoyihent of the

thing, either by the former

proprietor or by any one else.—ff. L. 6, De usurp, j Cod. L.

7, § 5, De pres. 30 v. 40 ann.;

L. 5, De duo. reis; Darg. on

269 C. Br. Interrupt, c. 4; 9

Cuj. col. 977 D.j Poth. Pres.

39, 40, 152, Pos. 73-76, B. R.

200, C. 0. t. 14, n. 23; Guy.

Interruption, 489, 490; Dun.

62 ; C. N. 2243. [I. 627.]

2224. A judicial demand
in proper form, served upon the

person whose prescription it is

sought to hinder, or filed and

served conformably to the Code

of Civil Procedure when a per-

sonal service is not required,

creates a civil interruption.—

Seizures, set-off, interventions

and oppositions, are considered

as judicial demands.—No ex-

tra-judicialdemand, even when

made by a notary or bailiff, and

accompanied with the titles, or

even signed by the party noti-

fied, is a-n interruption, if there

be not an acknowledgment of

the right.—Cod. L. 3, De ann.
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3, De ann.

ex. ; Darg. on 266 C. Br. In-
terrupt, c. 5, n. 1 ; 9 Cuj. col.

977, b. ; col. 984-5, proem, et

tcxte ad L. praedict. Cod ; Bril.

Ajournomont, n. 13 ; L. & B.
let. A 10, n. Ij 2 J. P. 573;
1 J. A., 1. 8, c. 8 ; Poth. Ob.
692, 696, 711, Pres. 48, 50, 51,

152, C. R. 141-2, C. 0. 1. 14, n.

26, 44, 50 ; Guy. Interruption,

490 ; Fer. on 113 C. P. gl. 5,

n. 6-11 i Tr. Pres. 561-4, 576,

584, 579 ; Dun. 55-57 j Brod.
on 113 C. P. n. 4 ; Lam. arr. t.

29,n. 45; C.N. 2244. [1.527.]

2225. A demand brought
before a court of incompetent
jurisdiction does not interrupt

prescription.—Cod. L. penult.

No de statu.; Cod. L. 5, De
duo. reis ; Pap. Arr. 1. 12, t. 3,

n. 24; 2 Dum. 680, arr. 102 &
n.; J. A., 1. 1, c. 1, 34, p. 72

;

Dun. 66-7 ; Poth. Ob. 696,

Pres. 51 ; Fer. on a. 113 C. P.

gl. 5, n. 9, i. f. ; Arr. Lam. t. 29,

a. 45; Tr. Pres. n. 596-8; Cho.
on C. Anj. 245 ; Bas. on 485
C. Nor. 320, i. f. ; Desp. pt. 4, t.

4, n. 29, 3«' ; Le Camus, m Fer.

C. P. t. 7, § 4, n. 14; C. N.
2246. [L527.]
2226. Prescription is not

interrupted :—If the service or

the procedure be null from
informality;—If the plaintiff

abandon his suit ;—If he allow

peremption of the suit to be
obtained ;—If the suit be dis-

missed.—Darg. on. C. Br. In-
terruption, c. 6, c. 8, n. 10, 11

;

Poth. Ob. 696, Pres. 63, 153,
C. 0. t. 14, n. 26, ^0, 66;
Fer. on 113 C. P. gl. 6, n. 9,

U ; Brod. on 113 C. P. n. 4

;

C. N. 2247. [I. 627.]

2227. Prescription is inter-

rupted civilly by renouncing

the benefit of a period elapsed,

and by any acknowledgment
which the possessor or the
debtor makes of the right of

the person against whom the
prescription runs.—Cod. L. 7,

§ 5, De pres. 30 v. 40 ann. ; L.

5, De duo. reis ; Darg. on 266

C. Br. Interruption, c. 5 ; 9 Cuj.

col. 977, E. ; Poth. Ob. 692,

699, 700, C. R. 143, 4, C. 0. t

14, n. 44-49 ; C. iH. 2248. [I.

529.]

2228. A judicial demand
brought against the principal

debtor, or his acknowledgment,
interrupts prescription as re-

gards the surety. The same
acts against or by a surety
interrupt prescription as re-

gards the principal debtor.

—

Poth. Ob. 665, 698; Guy. In-
terruption, 490 ; Dun. 60 ; Tr.

Pres. n. 633-635 ; C. N. 2250.

[I. 529.]

2229. Renunciation by any
person of a prescription ac-

quired does not prejudice his

codebtors, his sureties, or third

parties.—Poth. Ob. 699, C. R.

145; Tr. Pres. n. 629, 634-636.

[I. 629.]

2230. Every act which
interrupts prescription with
regard to one of joint and
several creditors benefits the

others.—When the obligation

is indivisible, acts of interrup-

tion with regard to some only

of the heirs of a creditor,

benefit the others.—If the obli-

gation be divisible, oven when
the debt is hypothecary, acts

of interruption in behalf of

some only of such heirs do not

benefit the other heirs. In the

same case these acts only

benefit the other joint and
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soveral creditors for tho share
of the heirs with regard to

whom such acts have boon
done. In order that tho inter-

ruption should in this case

produce tho full offoct with
regard to tho other joint and
soveral creditors, it is necessary

that the acts which interrupt

should have been done as to

all tho heirs of tho deceased
creditor.—Cod. L. 5, Do duo.
rcis ; Poth. Ob. 260, 697, Pros.

64, CO. t. 14, n. 27, 51 J C.N.
1199, 2249. [I. 629.]

2231. Every act which in-

terrupts proscription by one of

joint and several debtors, in-

terrupts it with regard to all.

—Acts of interruption with re-

gard to one of the heirs of a
debtor, interrupt prescription

with regard to tho other heirs

and joint and several debtors,

when tho obligation is indivi-

sible.—If the obligation bo di-

visible, even when the debt
is hypothecary, a judicial de-
mand brought against one of

the heirs of ajoint and several

debtor, or his acknowledge-
ment, does not interrupt pre-
cription with regard to the

other heirs ; without prejudice

to the right of tho creditor to

exercise his hypothec within
tho proper time on the whole
of the immoveable property
charged, for that portion of the

debt for which ho retains his

right.—In the same ease, these

acts only interrupt prescription

with regard to the joint and
several codebtors for the share
of the heir who is sued or has
acknowledged the right. In
order that in this case the in-

terruption should take place

for the whole with regard to tho

joint and several codebtors, it

is necessary that the judicial

demand or the acknowlcdj^-
mcut should take place with
regard to all the heirs of tho

deceased debtor.—Acts which
interrupt prescription with
regard to the debtor do not in-

terrupt the prescription by a

third party holding the im-

moveable property burthencd
with any charge or hypothec;
they affect him in the sense

that they hinder the extinction

by prescription of the debt to

which the hypothec is attached.

—These acts against the hold-

ers of other immoveables or of

other portions of the same im-

moveable, do not prejudice the

holder of a separate portion of

the property, with regard to

whom they have not taken

place.—When done with regard

to one joint holder of undivided

property they interrupt pre-

scription with regard to the

others.—In natural interrup-

tion, however, it suflQces that

one of tho possessors of undi-

vided property, or an heir of

ono of them, should have kept

useful possession of the wliole

in order to secure the advan-

tage of it to the others.

—

Cod.

L. 6, do duo. reis ; C. P. 115;

Poth. Ob. 272, 697, Pres. 55, 56,

148, C. 0.t.l4,n.27, 51; C.N.

1206, 2249. [I. 629.]

SECTION 11.

Of the causes which suspend

the course ofprescription.

2232> [Prescription runs

against all persons, unless they

are included in some exception
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established by this code, or

unless it is absolutely impos-
sible for them in law or in fact

to act by themselves or to be
represented by others.—Saving
what is declared in article 2269,

prescription does not run, oven
iu favor of subsequent pur-

chasers, against those who are

not born, nor against minors,

idiots, madmen or insane per-

sons, with or without tutors or

curators. Those to whom a
judicial adviser is given and
persons interdicted for prodi-

gality do not enjoy this privi-

lege.—Prescription runs against

absentees as against persons
present and by the same lapse
of time, saving what is declared
as to persons authorized to take
provisional possession of the
estate of an absentee.]—Poth.

Ob. 674, 683, Pros. 22, 23 j C.

N. 2251. [I. 631.

2233. Husband and wife
cannot prescribe against each
other.—Poth. Ob. 680, C. 0. t.

14, n. 39 ; Leb. Com. 1. 3, c. 2,

8. 1, dist. l,n. 29
J
C. N. 2253.

[I. 63ig
2234bi Prescription runs

against a married woman
whether separated or in com-
munity, with respect to her
private property, including her
dowry, even when her husband
has the administration of it,

saving her recourse against her
husband. Nevertheless, when
the husband is liable as war-
rantor for having alienated the
property of the wife without
her consent, and in all cases
where the action against the
debtor or the possessor would
turn against the husband, pro-
scription does not run against

the nrarried woman, even in fa-

vor ofsubsequent purchasers.—
Poth. Ob. 680, B. R. 206, P.
Mar. 79, 80 ; Dun. pt. 3, c. 3, p.
461, 2; Leb. Com. 1. 3, c. 2, s.

1, dist. 1, n. 16-30 ; Arg. i contr.

de L. 30, fragm. "Omnis" Cod.
De ju. dot.; C. N. 2254, 2256.
[I. 631.]

2235. Neither does pro-
scription run against the wife
during marriage, even in favor
of subsequent purchasers, with
respect to dower and other
rights of survivorship, nor with
respect to the prociput or other
distinct rights which she can
only exercise after the dissolu-
tion of the community, either
by accepting or renouncing,
unless the community has been
dissolved during the marriage

j

at the time of which dissolu-
tion prescription begins against
the wife, as regards the rights
which she may then exercise
in consequence of such dissolu-

tion.—Saving what is excepted
in the present article, prescrip-
tion a<jquired or which has run
against the property ofthe com-
munity affects the share of the
wife who accepts.—C. P. 117;
Poth. Ob. 679; Dun. Pros. 251,
2 ; 2 Dum. C. Bourb. a. 28, p.
740; Marc, on a. 2256. n. 4;
Tr. n. 767, 784; C. N. 2255,
2256. [1.531.]

2236. Prescription of per-
sonal actions docs not run;—
With respcot to debts depending
on a condition, until such condi-
tionhiappens ;—With respect to

actions in warranty, until tho
eviction takes place ;— With
respect to debts with a term,
until the term has expired.

—

Cod. L. 7, § 4, do pres. 30 v. 40
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an. ; Poth. Ob. 679, Sue. o. 4, a.

6, 5 3
J
Marc, on a. 2257, p. 169,

170
J
C.N. 2257. [I. 533.]

2237* Proscription doos not

run against a bonoticiary heir,

with respect to claims ho has
against the succession.—It runs
against a vacant snocossion,

although there bo no curator.

—

Poth. Ob. 680, 684
J
C. N. 2258.

[I. 533.]

2238i It runs during tho
delays for making an inventory
and deliberating. — Poth. Ob.
684; C.N. 2259. [I. 533.]

2239. The particular rules
oonoerning the suspension of
prescription with regard to

joint and several creditors and
their heirs are tho same as
those oonoerning interruption
in like oases, explained in the
preceding section. [I. 533.]

CHAPTER SIXTH.

or THB TIMR REQUIRED TO PftE-

SCRIBE.

SECTION I.

General provisions.

2240. Proscription is reok-
oned by days and not by hours.— [Proscription is acquired
when the lastday ofthe term has
expired; the day on which it

oommenoed is not counted.]

—

Poth. Pros. 102, 170 ; Guy. Pres.
344, 6 ; Dun. 115, 6 ; C. N. 2260,
2261. [I. 533.]

22^11. The rules of pre-
scription in other matters than
those mentioned in the present
title are explained in the par-
ticular titles relating to such
matters.—[I. 533.]

SECTION II.

Of xnescription by thirty

yc%rs, of prfscription of
rents and interest, and of
the durationof the plea

of prescription.

2242. All things, rights

and actions tho prescription of

which is not othorwiso regu-

lated by law, are prescribed by
thirty years, without the party

prescribing being bound to

produce any title, and not-

withstanding any exception

pleading bad faith.—0. P. 118;

Author, under a. 2268 ; For. on

118 C. P. i. p. & n. 9; Poth.

Pres. 162-4, 172-4, 180 -, 278;

Guy. Pros. p. 369, 370, 372 ; C.

N. 2262, 475. [I. 535.]

224k3. Prescription of the

action to account and of tho

other personal actions of minors

against their tutors, relating

to the acts of tho tutorship,

takes place conformably to this

rule, and is reckoned from the

majority.— [I. 535.]

2244. If a title be shewn,

it helps to establish the defects

of the possession which hinder

proscription.—[I. 535.]

2245. [Prescription by

thirty years, has, in all pro-

scriptiblo cases, the same ofifects

as that by a hundred years

or as immemorial presoription

formerly had, whether as re-

gards the right, or for covering

the defects of title, informalities

or bad faith.]—[I. 535.]

2246. Any person who is

in possession as proprietor of a

thing or a right, preserves, by

reason of such possession, his

right to set up by plea against

any demand in revendicatiou
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of such thing or right, all such
grounds of nullity or other

grounds as tend to defeat the

action, although his right to do
80 hy direct action may have
been prescribed.—In personal
actions, likewise, the defen-
dant may oifeotively plead all

grounds tending to defeat the
action, although the time dur-
ing which he could urge such
grounds by direct action may
hare elapsed.—The foregoing
provisions of this article apply
only to such grounds of excep-
tion as strike at the principle

of the action and destroyed it

at a time when no acquired
prescriptioncould prevent them
from doing so. Thus a claim
prescribed cannot be pleaded
m compensation unless the com-
pensation had taken effect be-
fore it was proscribed, and then
it may be pleaded [whether the
claim be for a debt of a com-
mercial nature or for any other
cause.]—The adoption of the
grounds of such plea does not
revive the right to urge them by
direct action.—Fer. on 106 C.
P. n. 1, 2

J
2 Hen. 1. 4. 9, 78

j

Dom. Legum delect. 1. 44, t. 4,

n. 11 ; Tr. Pros. n. 827-834; 7
Toul. n. 600; 2 L. C. R. Halcro
vs. Delesderniers ; Poth. Ob.
676; C. S. L. C. c. 67, s. 5. [I.

637.1

224:7. The hypothecary ac-
tion joined to the personal is

not subject to a longer pre-
scription than the latter alone.
—For. on 118 C. P. i. p. & n.

12-16; Dun. 308; Poth. Hyp.
c. 3, § 6 ; 1 L. C. J. 271 ; C. N.
2262. [1.637.]

2248. [The term attached
by law or by stipulation to a

right of redemption is absolute
without proscription being re-

quired.—So is the term attach-
ed to the right of a vendor to

take back an immoveable, by
reason of non-payment of the
price.]—The right to redeem
rents comes from the law ; it is

imprescriptible.—C. P. 120 ; C.

S. L. C. 0. 50, s. 1, 3 ; 7 L. C.
R. 66, Patenaudo k L6rig^.
[I. 637.1

2249. After twenty-nine
years from the date of the last

title, the debtor of emphyteu-
tic dues or of a rent may be
obliged, at his own cost, to fur-
nish the creditor or his le ;al

representatives with a renewal-
deed.—Fer. on 118 C. P. n. 19

;

Marc, on 2263; C. N. 2263.

[1. 637.1

2250. [With the exception
of what is due to the crown, all

arrears of rents, including life-

rents, all arrears of interest, of
house-rent or land-rent, and
generally all fruits natural or
civil are prescribed by five

years.—This provision applies
to claims resulting from em-
phyteutic leases or other real
rights, even where there is pri-

vilege or hypothec.—Prescrip-
tion of arrears takes place
although the principal be im-
prescriptible by reason of pre-
carious possession.]—Prescrip-
tion of the principal carries
with it that of the arrears.

—

Poth. C. R. 138-9 ; Guy. Arr6-
rages, 621-2, Pres. 410 -, Bail,

a. 16 ; Fer. on 124 C. P. gl. 3,

n. 6, 7 ; 1 Bour. 310, n. 36, p.
328, n. 40; 2 Id. 669, n. 33; p.
670, n. 42-3; p. 671, n. 46; 0.

S. L. C. c. 60, s. 1, 3; c. 37, s.

37, § 1, 2j lOL. C. R. 379j 8
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lb. 600; Dun. IGO; Lao. Pros,

s. 2, n. 0; 1 Rev. 237, 100 j 4
L.C.J. 145; 0. 1510, i.f.; 0.

1620, a. 142 ; Loy. D^guerp.
1. 1, 0. 6, n. 11 ; N. D. Arr^-
rages, § 6, n. 2 ; C. N. 2277.

[I. 530.]

SKCTION III,

OfxyrescHption hy subsequent
purchasers.

2251* He who acquires a
corporeal immoveable in good
faith under a translatory title,

prescribes the ownership there-

of and liberates himself from
the servitudes, charges and hy-
pothecs upon it by an effective

possession in virtue of such
title [during ten years.]—C. P.

113-5; Poth. Pres. 125 -, et

pas. ; C. N. 2265. [I. 530.]

22&2« A subsequent pur-
chaser of dues or rents, with
title and in good faith, pre-

scribes the capital thereof by
means of an indefective en-
joyment during [ten years,]

against the creditor who has
during that time entirely failed

to enjoy and neglected to act.

—C. P. 113, 114 ; For. on 113
C. P. gl. 2, & gl. 3, n. 30 ; Dun.
305 ; Brod. on 113 C. P. n. 1

;

Dun. Pres. 500, 1. [I. 541.]

^253. It is sufficient that
the good faith of subsequent
purchasers existed at the time
of the purchase, even when
their effective possession only
commenced later.—The same
rule is observed with regard
to every preceding purchaser
whose possession is added to

theirs for this prescription.

—

Cons, of C. S. L. C. c. 37, s. 5,

§ 2 ; C. N. 2269. [I. 541.]

2254. A title which is null

by reason ofinformality cannot
servo as a ground for proscrip-

tion by ten years.—ODarg. on

260 C. Br. V. Par quolquo titro,

n. 5, ; Lem. on. 113 C. P.

;

Tr. on a. 2267 ; C. N. 2267. [I.

541.]

2255* After prescription by
ten years has been renounced
or interrupted, prescription by
thirty years alone can bo com-
menced.—Fer. on 113 C. P.

gl. 3, n. 30 ; Poth. Hyp. c. 3, §

6. [I. 541.]

2256. Proscription by ten

years and the other lesser pro-

scriptions may bo invoked

separately against the same
demand together with that by

thirty years. [I. 543.]

2257. In eases where pre-

scription by ten years can run,

each new holder of an immove-
able burthenod with a servi-

tude, charge or hypothec, may
bo obliged to furnish a renewal-

title at his own cost.—Fer. on

101 C. P. n. 4 ; Poth. C. 0. t.

20, n. 53. [I. 543.]

SECTION IV.

Of certain prescriptions hy

ten years.

2258. The action in resti-

tution of minors for lesion, the

action in rectification of tutors'

accounts and that in rescission

of contracts for error, fraud,

violence or fear, are prescribed

by ten years.—This time runs

in the case of violence or fear

from the day it ceased ; and in

the case of error or fraud from

the day it was discovered.—
This time only runs with regard

to interdicted persons from the
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dny tho interdiction is remov-

ed, except for prodigals or per-

sons to whom a judicial ad-

viser has been given. It does

not run against idiots, madmen
and insane persons although

not interdicted. It docs not

run against minors until they

booome of age.—Cod. L. 7, De
temp, in integ. ; Dom. I. 3, t.

7, R. 4 ; 1. 4, t. 6, 8. 1, n. 1,

&s. 2,n. 1; 0. 1510, a. 46; 0.

1535, c. 8, n. 30 j 0. 1539, a.

134 ; A. D. Roscindant, n. 1,

14-18; Mes. Minorites, c. 14, n.

9,13,14; 7 Toul. n. 596-604;

C. N. 1304. [I. 643.]

2259* After ten years, archi-

tects and contractors are dis-

charged from tho T^arranty of

tho work they have done or

directed.— Fer. on 113 C. P.

gl. 6, n. 23 ; Guy. Architeote,

i. f. ; Fer. D. Garantie ; A. D.
BUtiment, n. 10 ; N. D. e. v. § 7,

n. 5-j C.N. 2270. [I. 643.]

SECTION V.

Ofcertain shortprescriptions.

2260* The following actions

are prescribed by five years

:

1. For professional services

and disbursements of advocates
and attorneys, reckoning from
the date of the final judgment
in each case

;

2. [For professional services
and disbursements of notaries,

and fees of officers of justice,

reckoning from the time when
they became payable ;]

3. Against [notaries,] advo-
cates, attorneys and other ofii-

cors or functionaries who are
depositaries in virtue of their
office, for the recovery ofpapers
and titles confided to them;

23#

reckoning from the termina-
tion of tho proceedings in which
such papers and titles were
made use of, or, [in other
cases, from the date of their
reception ;]

4. Upon inland or foreign
bills of exchange, promissory
notes, or notes for the delivery
of grain or other things, whether
negotiable or not, [or upon any
claim of a commercial nature,]
reckoning from maturity ; this

prescription however does not
apply to bank-notes

;

5. Upon sales of moveable
effects [between non-traders]
or between traders and non-
traders, these latter sales being
in all cases held to be com-
mercial matters

;

6. [For hire of labor, or for

the price of manual, profes-
sional or intellectual work and
materials furnished ; saving
the exceptions contained in

the following articles;]

7. For visits, services, opera-
tions and medicines of physi-
cians or surgeons, reckoning
from each service or thing
furnished. As regards what-
ever is sued for within the
year, the oath of the physician
or surgeon makes proof as to

tho nature and duration of tho

services.

—

A» to § 1—C. S. L.

C. c. 82, 8. 3, 4; Poth. Ob.
725; C. N. 2272, 3.—^« fo § 3

—Poth. Ob. n. 726 ; Guy. Pros.

358, 362, Procureur, 716 ; C. N.
2276.—^« to 5 4, C. S. L. C. c.

64, s. 30, 31 ; Byles, 7, 273 ; 21

Jao. 1, «. 16, s. 3; Chit. 381-

389 ; C. L. 3505; C. Co. 189.—
As to § 5—0. 25 Geo. 3, c. 2, s.

10 ; C. S. L. C. c. 67, s. 1, 2,

c, 82, s. 17, 18, c. 83, s. 26 ; St.
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Rop. 44.—An to § 6—0 L. C. R.
2C,0.—A8 to § 7—C. S. L. C. c.

71, 8. 16, 16 ; Fer. D. Mrdoclno

;

C. P. 125 J C. N. 2272. [I.

645, 647, 649.]

2261. [Tho following ac-
tions aro prescribed by two
years

:

1. For seduction, or lying-in
expenses

;

2. For damages resulting
from offences or quasi-o?encos,
whenever other provisions do
not apply

;

3. For wages of workmen not
reputed domestics and who are
hired for a year or more

j

4. For sums due school-
masters and teachers, for tui-

tion, and board and lodging
furnished by them.— A9 to § 1

—2 Dar. Inj. 197, 384; Four.
S. 108.—^» to § 2—Author,
under a. 2260, § 5.—^« to § 4—
Poth. Ob. n. 709, 3" & 4'=>. [I.

645, 647.]

2262. The following actions
aro proscribed by one year

:

1. For slander or libel, reck-
oning from the day that it came
to tho knowledge of the party
aggrieved

;

2. [For bodily injuries, sav-
ing the special provisions con-
tained in article 105t and cases
regulated by special laws ;]

3. [For wages of domestic
or farm servants, merchants'
clerks and other employees
who are hired by the day, week
or month, or for less than a
yoarj]

4. [For hotel or boarding-
house charges.]

—

As to § 1

—

Guy. Injures, 239; Dun. 144;
Bar. Inj. c. 10, s. 1 ; Car. Obs.
Injures; Inib. Pratique, c. 33,

n. 4.—Aa to § 3—C. P. 127; 0.

1510, a. 07; Poth. Ob. 709,5",

110; For. on 127 0. P. n.

10-20, 23, obs. 8; 2 Rev. 100;

2 L. C. J. p. 183; 3 Do. 299;

C. S. L. C. c. 37, B. 8 ; C. N.

1781, 2212.—As to § 4—Autlior.

under a. 2201, § 4. [I. 545;

III. 389.]

2263. Short limitations and
prescriptions established by

acts of parliament, follow tho

rules peculiar to them, as well

in matters respecting tho rights

of the crown as in those re-

specting the rights of all others.

—[I. 549.]

2264. After renunciation

or interruption, except as to

prescription by ton years in

favor of subsequent purchasers,

prescription recommences to

run for the samo timo as before,

if there bo no novation, saving

tho provisions of the following

article.— [I. 549.]

2265. Any action which is

not declared to bo porempted,

and any judicial condemnation,

constitutes a title which is only

prescribed by thirty years,

although the subject matter

thereof bo sooner proscrii)tiblc.

—A judicial admission inter-

rupts prescription, even in an

action tho peremption of which

is declared or which is other-

wise insufficient to interrupt it

alone ; but the proscription

which recommences is not

thereby prolonged.—Poth. Ob.

696, 701, 711 ; Fer. on 125 C
P. n. 7, 8, on 126 C. P. gl. 2,4

on t. 6, § 4, n. 40 ; C. N. 2244,

2247, 2248.— [I. 549.]

2266. A continuation of

like services, work, sales or

supplies, does not hinder »

prescription, if there have been
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no ncknowlod,';tnont or other

causo of interruption.—C. P.

126, 127 } Poth. Ob. 714 ; 0. C.

1073, t. 1, a. Gj C. N. 2274.

[I. 551

J

2267. [In all tho oases

montionod in articles 2250,

2260, 2261 and 2262 tho debt is

absolutely extinguished and no
action can bo maintained after

tho delay for prescription has
expired.]—Poth. Ob. 718-721,

726, 727, C. 0. 265 ; For. on
125 C. P. n. 3-5, 0. C. 1673, t.

1, a. 10; C.N. 2275. [1.651.]
2268. Actual possession of

a corporeal moveable, by a per-

son as proprietor, creates a pre-
sumption of lawful title. Any
party claimin • such moveable
must prove, l3sides his own
right, the defects in tho posses-
sion or in tho title of tho pos-
sessor who claims prescription,

or who, under tho provisions of
the present article, is exempt
from doing so.—Prescription of

corporeal moveables takes place
after tho lapse of throe years,
[reckoning from tho loss of pos-
session,] in favor of possessors
in good faith, [even when the
loss of possession has been
occasioned by theft.] — This
prescription is not, however,
necessary to prevent revendi-
oation, if the thing have boon
bought in good faith in a fair

or market, or at a publio sale,

or from a trader dealing in
similar articles, [nor in com-
mercial matters generally ;]
saving tho exception contained
in the following paragraph.

—

Nevertheless, so long as pro-
scription has not been acquired,
tho thing lost or stolen may bo
revendicated, although it have

been bought in good faith in

tho cases of the preceding para-
graph ; but the rovendicatlon in

such cases can only take place
upon reimbursing tho pur-
chaser for tho price which he
has paid.—If tho thing have
been sold under tho authority
of law, it cannot, in any case,

be revendicated.—Tho stealer

or other violent or clandestine
possessor of a thing, and bis

successors by general title, are

debarred from prescribing by
articles 2197 and 2198.—Poth.
Pros. n. 199-202, 204, 6, C. 0.
t. 14, n. 4 ; Bour. 1. 3, t. 2, o. 1,

t. 22, c. 5j Poc. 0. 10, a. 15, 16
j

Dun. 150
J
Brod. on 118 C. P.

n. 2 ; For. on t. 6, C. P. § 3, n.

2, & on a. 113, gl. 6, n. 5; Tr.

Pres. on a. 2279, 2280 ; C. N.
2279, 2280. [I. 653 ; III. 389.]

2269. Prescription^ which
the law fixes at less than thirty

years, other than thoso in favor
of subsequent purchasers of
immoveables with title and in

good faith, and that in case of
rescission of contracts mention-
ed in article 2268, run against
minors, idiots, madmen and
insane persons, whether or not
they have tutors or curators,

saving their recourse against
tho latter.—Poth. Ob. 717

j

Dun. Pres. p. 241, 2 j Guy.
Pros. 330

J lien. I. 4, q. 135, n.

11; 2 Lcp. Lois des bat. 10; C.

N. 2278. [I. 553.]

SECTION VI

Transitory provisions.

2270. Prescriptions begun
before tho promuIgatt'»n of this

code, must bo governed by tho

former laws.—[Neverthol(j3s



302 PltESCUll'TION.

proscriptions then begun, for

which, according to theso laws,

an inimemorial duration or one

of a hundred years is required,

are acquired without respect to

such necessity.]—[I. 663.]

TITLE TWENTIETH.
OF IMPRISONMENT IN CIVIL CASES.

8271i Imprisonment under
a Judgment rendered in a civil

action is not allowed, except
against the persons and in the

oases specified in the following

articles.—0. S. L. C. c. 87, s.

7, 5 3, 8. 24. [III. 209.]

2272. The persons liable

to imprisonment are :

1. Tutors and curators, for

whatever is duo by reason of

their, administration, to those

whom they represented

;

2. Any person indebted as

sequestrator, guardian or depo-
sitary, sherii)', coroner, baiii£f,

or other officer having charge
of moneys cr other things under
judicial authority

;

3. Any person indebted as a
judicial surety, or for the

purchase of property or e£fects,

moveable or immoveable, sold

in execution of the judgment
of a court;

4. Any person indebted in

damages awarded by the judg-
ment of a court for personal

wrongs, for which imprisonment
may by law bo awarded

;

5. Any pei*son sued in dam-
ages under tho provisions of

chapter 47 of tho Consolidated

Statutes for Lower Canada,
and against whom judgment
has been rendered for such

damages with condemnation of

imprisonment.—C. S. L. C. lb.

& c. 47, 8. 2, i 2. [III. 209.]

2273* Persons are also sub-
ject to imprisonment for con-

tempt of any process or order

of court, and ror resistance to

such process or order, and for

any fraudulent evasion of any
judgment or order of court, by
preventing or obstructing the

seizure or sale of property in

execution of such judgment.

—

C. S. L. C. c. 87, 8. 7, 8 3, s. 24,

0. 47, 8. 2, § 2, 0. 1667, t. 34, o.

2-4
J

C. N. 2060. [III. 209.]

2274. Any debtor impri-

soned or held to bail, in a cause
wherein judgment for a lum of

eighty dollars or upwards is

rendered, is obliged to make a

statement under oath, and a

declaration of abandonment of

all his property, for the benefit

of his creditors, according to

the rules, and subject to the

penalty of imprisonment in

certain cases, provided in chap-
ter 87 of the Consolidated

Statutes for Lower Canada,
and in the manner and form

specified in the Code of Civil

Procedure.—lb. c. 87, s. 12, 13.

[III. 211.]

2275. When the statement

and declaration of abandon-
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moni aro mado without frand,

as specified in the last pre-

ceding article, the debtor is

exempt from arrest and iinpri-

Honment by reuson of any
cause of action existing before

tlie making of such statement
nnd declaration, unless such
debtor is arrested and impri-
soned for any debt of the

doflcription specified in articles

2272 and 2273.—lb. c. 87, s.

13, S 3, s. 16, 5 1, 2. [III.

211-2

2z76* No priest or minister
of any religious denomination,
no person of the age of seventy

years or upwards, and no fe-

male, can bo arrested or impri-
soned, by reason of any aobt
or oauso of civil action, except
such persons as fall within the
cases declared in articles 2272
and 2273.—lb. c. 87, s. 7.

[III. 211.]

2277i The arrest and im-
prisonment of debtors under
process of capiat ad respond'
endum aro made according to

the provisions contained in tho
act referred to in article 2274,
and in the Code of Civil Pro-
cedure.—C. S. L. C. 0. 87, 8. 1,

2, 9. [III. 211.]

BOOK FOURTH.
COMMERCIAL LATV.

OEXURAL PROVISION.

2278. The principal rules
applicable in commercial cases
which are not contained in this

bo«k are declared in the seve-

ral preceding books, and more
especially in the titles 0/ Ob'
ligaiiona, Of Sale, Of Lease, Of
Mandate, Of Pledge, Of Part-
nership and Of Prescription, in
the third book. [III. 269.]

TITLE FIEST .

OP BILLS OF EXCHANGE, NOTES AND CHEQUES.

CHAPTER FIRST.

OF BILLS OF EXCHANGE.

SECTION I.

Of the nature and requisites

of bills of exchange.

,
2279. A bill of exchange

is a written order by one per-

son to another for tho payment
of money absolutely and at all

events.—Poth. Ch. n. 3 j 2 Par.
n. 330 -5 Sm. M. L. 207-9;
Bay. B. 1 ; Sto. B. E. n. 52, 53

;

3 Kt. Com. 74; Cot6 vs. Lemieux,
9 L. C. R. 221. [in. 269.]

2280. It is essential to a
bill of exchange —That it bo
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in writing and contain the sig-

nature or name of the drawer
;—That it be for the payment of

a specifio sum of money only ;

—

That it bo payable at all events
without any condition.— Au-
thor, under a. 2279. [III.

269.]

2281. Tho parties to a bill

of exchange at the time of
making it are the drawer of
tho bill and the payee.—The
drawee becomes ja party by ac-
ceptance and is then called
tho acceptor.—Indorsors, war-
rantors upon the face of the
bill, the person requested to

pay au beaoin who accepts,
acceptors supra protest and
holders also become parties.

—

Dom. 1. 1, c. 16,8. 4
J
Poth.

Ch. n. 17-26; 1 Nou. L. C.

148,9; Bay. B. c. 1, § 2 --;

Sto. B. E. n. 35, 36, 264, 5.

till. 269.]

2282. A bill of exchange
may be made payable either
to a certain person by name or
other sufficient indication, or to

such person or his order, or to
tho order of the drawer or to

bearer.—If the name of the
payee be left in blank the
legal holder of the bill may
fill up the blank.—Poth. Ch. n.

31, 223, 4; 1 Savary, P. N.
201; 1 Nou. L. C. 148; Ros.
B. 2, 22; Sto. B. E. n. 54-57;
C. S. L. C. c. 64, s. 3 ; 0.
1673, t. 5, a. 1; C. Co. 110.
[III. 269.]

2283. If no timo bo speci-
fied in tho bill for its payment,
it is held to be payable on de-
mand ; if no place be specified,

it is payable generally.—C. S.
L. C. c. 64, s. 9 ; C. S. C. c. 67,
8.4. [HI. 269,]

2284. Foreign bills of ex«
change are usually drawn in

sots of several parts, all of

which the drawer is bound to

deliver to the payee.—Poth.

Ch.n. 37, 130; 2 Par. n. 342;
1 Chit. & H. 3; Bay. B. 30;
Sto. B. E. n. 66; C. Co. 110.

[III. 271.]

2285. When a bill contains

tho words "value received,"

value for the amount of it is

presumed to have been received

on the bill and upon tho in-

dorsements thereon. Tho omis-

sion of these words does not

render the bill invalid.—Poth.

Ch. n. 34; 0. 1673, t. 5, a. 1

;

C. S. L. C. c. 67, s. 4; Duches-
nay, vs. Evarts, 2 Rev. 31;
Hart, vs. Maopherson, Gir. L.

C. 66 ; 8 L. C. 11. Larocquc
& al, vs. Franklin Bank, 328;

Bay. B. c. 1, § 14, p. 40; Sto.

B. E. n. 63 ; C. 989 ; C. Co.

110, 137. [III. 271.]

SECTION II.

Of the negotiation of bills of

exchange.

2286. Bills of exchange
payable to order are trans-

ferred by indorsement, which

may bo either in full or

in blank. When indorsed in

blank, they become transfer-

able by delivery. Bills pay-

able to bearer are transferable

by delivery cither with or with-

out indorsement.—C. S. L. C
c. 57, 8. 3. [III. 271.]

2287. Tho transfer of a bill

by indorsement may bo mado

either before or after it becomes

due. In the former case tho

holder acquires a perfect title

free from all liabilities and
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objections which any parties

may havo had against it in

the hands of the indorscr ; in

the latter case the bill is sub-
ject to such liabilities and ob-
jections, in the same manner
as if it were in the hands of the
previous holder.—Poth. Ch. n.

HI; 2 Par. 352; Sto. B. E. n.

220 ; Bay. B. 1G2, 3 ; Wood et

al. vs. Shaw, 3 L. C. J. 175.

[III. 271.]

2288i An indorsement may
bo restrictive, qualified or con-
ditional, and the rights of the
holder under such indorsement
are regulated accordingly.

—

But no indorsement other than
that by the payee can stop the
negotiability of the bill.—Bay.
B. 12G ; Sto. B. E. n. 217 ; 3

Kt. Com. 90; 2 Par. n. 348
j

Chit. & II. 17. [III. 271.]

2289. The holder may, at
his option, strike out the last

indorsement, although it bo in

full, and any prior indorsement
in blank subsequent to that of
the payee.—Ros. B. 285 ; 3 Kt.
Com. 89; Sto. B. E. n. 208.

[in. 271.1

SKCTION III.

Of acce][}tancc.

2290. Bills of exchange
payable at sight, or at a cer-

tain period of time after sight
or after demand, must be pre-
sented for acceptance. — The
presentment is made by the
lioUler, or in his behalf, to the
drawee or his representative,
at his domicile or placo of busi-
ness, or if the drawee be dead
or cannot be found, and is

not represented, presentment
is made at his last known

domicile or place of business.

—

If there bo also a drawee an
hesoin, presentment is made to

him in like manner.— Poth.
Ch. n. 137, 14C ; 1 Nou. 220. n-

3 ; 2 Par. n. 358, 3G2, 381
;

Bay. B. 244, 5 ; Sto. B. E. n.

228, 229, 235, 254; Chit. B.
301 (8 Ed.) ; C. S. L. C. c. 64,
s. 15, § 2; C. Co. 173; C. 2308.
[III. 271.]

2291. Presentment for ac-
ceptance when necessary must
be made within a reasonable
timo from the making of the
bill according to the usage of
trade and the discretion of the
courts.—Poth. Ch. n. 143; Sto.

B. E. n. 231. [III. 273.]

2292. The acceptance must
be in writing upon the bill or
upon one of the parts of the
bill.—C. S. L. C. c. 64, s. 6.

[III. 273.]

2293. The acceptance must
be absolute and unconditional,
but if the holder consent to a
conditional or qualified aecop-
tanco the acceptor is bound by
it.—Poth. Ch. n. 47-49 ; 0. 1673,

t. 5, a. 2 ; 2 Par. n. 370, 372

;

Bay. B. 201, 202; Sto. B.E.n.
240. [III. 273.]

2294. The effect of accep-
tance is to oblige tho acceptor
to pay the bill to the hoWcr
according to its tenor. — Tho
signature of the drawer is ad-
mitted by the acceptance and
cannot afterwards be denied by
the acceptor against a holder
in good faith.—Poth. Ch. n. 44,

115-117
J

Ilein. de camb. c. §

26 -; c. 6, § 5 ; 2 Par. n. 376

;

Sto. B. E. n. 113, 261, 262;
Bay. B. 318, 319. [III. 273.]

2295. When a bill has been
accepted and delivered to the
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holder the acceptance cannot
bo cancelled otherwise than by
tho consent of all the parties to

the bill.—Poth. Ch. n. 44 j 1

Sav. P. N. 840; 2 Par. n. 377;
Bay. B. 208 - ; 3 Kt. Com. 85.

[III. 273.]

2296. When a bill has been
protested for non-acceptance
or for non-paymentitmayvrith
tho consent of tho holder be ac-

cepted by a third person for

tho honor of tho parties to it or

of any of them. Such accep-
tance benefits the parties only
Vfho are subsequent to tho one
for whose honor it is made.

—

Poth. Ch. 113, 114, 170, 171

;

Jou. 0. 1673, t. 5, a. 3, 75;
2 Par. n. 383, 388; Bay. B.
176-180; Sto. B. E.n.l21, 122,

123, 125 ; 3 Kt. Com. 87 ; C. Co.
126. [III. 273.]

2297. An acceptor aupra
protest is bound to give notice

of his acceptance without delay
to tho party for whoso honor
ho accepts and to other parties

who may be liable to him on
the bill.—Poth. Ch. n. 113, 114;
Jou. 0. 1673, t. 6, a. 3, 75, 76

;

2 Par. n. 386 ; Bay. B. 179, 180

;

Sto. B. E. n. 124, 256 ; C. Co.
127. [III. 273.1

SECTION IV.

Ofnoting andprotestfor non-
acceptance.

2298* Whenever accep-
tance of a bill of exchange is

refused by the drawee the bill

may bo forthwith protested for

non-acceptance, and after due
notice of such protest to the

parties liable upon it, the hol-

der may demand immediate
payment of it from such parties

in the same manner as if the

bill had become due and hud
been protested for non-payment.
—The holder is not bound after-

wards to present the bill for

payment, or, if it be so present-

ed, to give notice of the dis-

honor.—C. S. L. C. 0. 64, s. 10.

[III. 273.]

2299. The holder of any
bill of exchange, instead of

protesting upon the refusal to

accept, may at his option cause
it to be noted for non-accept-
ance, by a duly qualified no-

tary ; such noting to bo made
underneath or to be endorsed
upon a copy of the bill and
kept upon record by the offi-

ciating notary.—lb. c. 64. s.

12. [III. 275.]

2300. When a bill which
has been noted for non-accept-
ance as provided in the last

preceding article is afterwards
protested for non-payment, a
protest for non-acceptance need
not be extended, but tho not-

ing, with the date thereof

and tho name of the notary by
whom the same was made,
must be stated in the protest

for non-payment.—lb. c. 64, s.

12. [III. 275.]

2301. Upon every bill noted

or protested for non-accept-
ance, the words " noted for

non-acceptance," or "protested

for non-acceptance," as the case

may bo, together with tho date

of noting or protesting, and
his fees and cnarges, must be

written or stamped by the offi-

ciating notary, and subscribed

by him with his name or

initials as such notary.—lb. c.

64, s. 12. [III. 275.]

2302. When a bill is noted



niLLS OF EXC'UANaE> ETC. 367

for non-acccptanco the holder
is not bound to give notice of

the same in order to hold any
party liable thereon. But
whenever a bill so noted is

afterwards protested for non-
payment, the notice of such
protest must contain a notice

of the previous noting for non
acceptance.—lb. c. 04, s. 20.

[III. 275.]

2303. The noting and pro-
testing of bills of exchange for

non-acceptance and the giving
notice thereof, are done by the
ministry of a single public
notary without witnesses, in

the mannw" .?.nd according to

the form.* ; scribed by the

act intitulct . .: act respecting

bills ofcxch ii ..adpromissory
notes.—Ih. c. 64, s. 11, 22 ; C.

1209. [III. 275.]

2304. In case there is no
notary in the place, or he is

unable or refuses to act, any
justice of the peace in Lower
Canada may make such noting
and protest and give notice

thereof in the same manner,
and his acts in that behalf
have the same effect as if done
by a notary ; but such justice

must set forth in the protest

the reasons why. the same was
not made by tlie ministry of a
notary.—lb. c. 64, s. 24. [III.

275.]

2305. The duplicate pro-
test and notice, with the certi-

ficate of service, and all copies
thereof attested by the signa-
tures of the notary or the
justice of the peace as the case
may be, are primA facie evi-

doncc.—lb. c. 64, s. 14, 24 ; C.

S. C. c. 67, s. 6. [III. 275.]

SECTION V.

Ofpayment,
2306. Every bill of ex-

change must bo presented by
the holder, or in his behalf, to

the drawee or acceptor for pay-
ment, on the afternoon of the
third day after the day it be-
comes due, or after present-
ment for acceptance, if drawn
at sight ; unless such third day
falls upon a legal holiday, in

which case the next day there-
after not being a legal holiday
is the last day of grace. If
the bill bo payable at a bank,
presentment may be made there

either within or after the usual
hours of banking.—If the bill

be unaccepted and there bo a
drawee au hesoin, presentment
must bo made in like manner
to him also.—C. S. L. C. c. 64,

s. 6, 15, 32 ; C. S. C. c. 57. s.

5; Poth. Ch. n. 137; Chit. B.

187, 188, 262 ; Sto. B. E. n. 65
;

3 Kt. Com. 88 j 2 Par. n. 341.

[III. 275,]

2307. If a bill of exchange
be made payable at any stated

place, either by its original

tenor or by a qualified accept-

ance, presentment must bo
made at such place.—C. S. L.

C. c. 64, s. 9, 15; C. S. C. c.

57, s. 4. [III. 277.]

2308. If the bill be payable
generally, presentment is made
to the drawee or acceptor, as

the case may be, either person-
ally, or at his residence, or

office, or usual place of busi-

ness ; or if by reason of his ab-
sence and not having any
known residence, or oflice, or

place of business, or of his

death, such presentment can-
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not be 80 inadOf it may be made
at his last known residence, or

office, or usual place of busi-

ness, where the acceptance, or,

if there be no acceptance,
where the bill boars date.—C.

S. L. C. 0. 64, § 2. [III. 277.]

2309. If a bill payable
generally be accepted before
and become duo after the ap-
pointment duly notified of an
assignee to the estate of the ac-
ceptor, in the case of an insol-

vent trader, presentment for

payment may be made either

to the insolvent or to the assig-

nee personally, or at the rosi-

denco, or office, or usual place
of business of either of them.

—

lb. 8. 18. [III. 277.]

2310* The acceptor, drawer
and indorsers of a bill of ex-
change are jointly and several-
ly liable to the holder for the
payment of it.—The liability of
the drawer and indorsers and
also of acceptors aupra protest,

is subject to the rules concern-
ing protest and notice herein
contained. — Foth. Gh. n. 58,

79, 117j Sto. B. E. 107, 108,
113-118 and oit. : C. Co. 140.
[III. 277.]

2311. A third person who
becomes warrantor on a bill of
exchange, is liable in the same
manner and to the same extent
as the person in whoco behalf
he 80 becomes warrantor.—He
is bound by the diligence
which binds his principal, and
is not entitled to any notice of
protest apart from the latter.

—

Poth. Ch. n. 60, 122, 123 ; 1 Sav.
P. N. 205, 2 lb. 94; 2 Par. n.

394, 396, 397 ; Jou. 0. 1073, a.

33, p. 131, 132
J
Sto. B. E. n.

372, 393-5, 454-6 j Sto. P. N.

n. 400, 484; 1 Bell, Com. 376;
C. Co. 141, 142 ; Marrett vs.

Lynch, 9 L. C. R. 353; 10

Lou. R. (0. S.) 374. [III. 277.]

2312. The obligation of tho

acceptor to pay the bill is

ftrimary and unconditional, and
egal payment by him dis-

charges the bill with respect

to all the parties, nnloss he is

an acceptor for honor, in which
case he is substituted in tho

El
ace of the party for whose
onor ho accepts and has his

recourse against such party

also.—The rule above declared

is without prejudice to tho

rights of an acceptor against

the party for whoso accommo-
dation he has accepted.— 2

Nou. 342, 343; Sto. B. E. n.

256, 257, 410, 420, 422; C.

23? 0. [III. 277.]

2313. Payment by the

drawer of an unaccepted bill

finally discharges it. If it be

accepted he is entitled to re-

cover from the acceptor, unless

the acceptance is for his ac-

commodation.—C. 2310 ; 2 Nou.

350 ; Sto. B. E. n. 422. [IIL

277.]

2314. Payment by an in-

dorser entitles him to recover

from the acceptor and drawer

and all tho indorsers prior to

himself; saving the rights of

the acceptor for his accommo-
dation.—Author, under a. 2313.

[III. 279.]

2315. Payment of a bill

must bo made upon that part

of the set upon which the name
of the party paying appears,

and such part should bo de-

livered to him, otherwise he

will not bo discharged from

his liability to innocent holders
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2316. Payment of a lost bill

of oxohango may be rooovorod
upon the holder making duo
proof of the loss, and also, if tho

bill be negotiable, on giving
security to the parties liable,

according to the discretion of

tho court.—Jou. 0. 1673, t. 6,

a. 18, 19, 111; 2 Bor. 691;
Sm. M. L. 286, 286 ; Sto. B. E.

n. 447 -- , lb. P. N. n. 106 --
;

0. 1233; C. 160-163. [III.

279.]

2317. Paymentmay be made
of a bill of exchange after pro-

test, by a third person for the

honor of any party to it, and
tho person so paying has his

rooourso against tho party for

whom he pays and against all

those liable to such party on
tho bill.—If the person paying
do not declare for whose honor
ho pays, he has his recourse

against all tho parties upon the
bill.—Poth. Cho. n. 170, 171

;

2 Par. n. 405 ; 1 Bell, Com.
312,334; C. 1141; C. Co. 158,

159. [III. 279.]

2318. Payment of a bill

must include tho full amount
of it with interest from the last

day of grace and all expenses
of noting, protest and notices

legally incurred upon it, with
damages in tho cases heroin-
after stated.—C. S. L. C c. 64,
8. 7, 21. [III. 279.]

SECTION VI.

Of protest for non-paytnent

2319. Bills of exchange
after presentment for payment,
as provided in tho fifth section
of Uiis chapter, ifnot then paid,

are protested for non-payment,
in the afternoon of the last day
of grace.—The protest is held
to have boon made in tho after-

noon of the day on which it

boars date unless the contrary
appears on the face of it.—C.

2306, 2307, 2308, 2309; C. S.

L. C. lb. 8. 16, § 2, s. 17, § 2.

[III. 279.]

2320. Protests for non-pay-
ment are made by the ministry
of the same persons and in tho
same manner and form as pro-
tests for non-acoeptance, and
are subject to tho same rules

of proof.—If the bill have boon
noted for non-acceptance it

must be so stated in tho protest

for non-payment, as declared
in article 2300.—C. 2302, 2303,
2304 ; C. S. L. C. s. 11, 14, 20,

22. [III. 279.]

2321. Bills drawn abroad
upon any person in Lower
Canada, or payable or accept-
ed at any place therein, are
subject, as to all parties there-

in resident and liable on such
bills, to the rules contained in

this title with respect to the
days of grace and the noting
and protesting of bills for non-
acceptance and for non-pay-
ment, and tho notification and
service of protests, and also

with respect to commission and
interest.—C. S. L. C, s. 25.

[III. 279.]

2322. In default of pro-
tost for non-payment, accord-
ing to tho articles of this sec-

tion, and of notice thereof, as
provided in the section next
following, tho parties liable on
the bill other than tho acceptor
are discharged, subject never-

theless to the exceptions con-
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tained in the two following

articles.—C. S. L. C. s. 16, § 2.

[III. 279.]

2323> The drawer cannot
avail himself of the want of

protest or notice, unless he
proves that provision was duly
made by him for the payment
of the bill.—1 L. C. R. The
Bank of Montreal, vs. Knapp
& al, 252 ~ } C. Co. 116-117.

[III. 281.]

2324. The want of protest

and notice is excused when
they are rendered impossible

by inevitable accident or irre-

sistible force. They may also

bo waived by any party to the

bill, in so fur as his rights only
are concerned.—Poth. Ch. n.

144; 2 Par. n. 426, 434, 6j
Bee. 99, n. ; Bay. B. 294, 6,

(5 Ed.)
J
3 Kt. Com. 113 ; Sto.

B. E. n. 327. [itl. 281.]

2325« Want of protest and
notice is not excused by the

loss of the bill or by the death
or bankruptcy of the drawee
or of the party entitled to

notice.—Poth. Ch. n. 145, 6j
Byles, n. 193 ; Sto. B. E. n.

326. [III. 281.]

SECTION VII.

Of notice ofprotest.

2326. Notice of protest for

non-acceptance or for non-
payment is given at the in-

stance of the holder, or of

any party liable on the bill

who has received notice and
who on paying will bo entitled

to recover from other parties

upon the bill.—Poth. Ch. n.

158; Bay. B. 270, n. 147, (6
Ed.) ; 1 Boll, Com, 330, n. 259

;

Sto. B. E. n. 291, 303, 304, 388.

[III. 281.]

2327. The notice is given
by the notary or justice of the

peace by whom the protest is

made, and such notice, to-

gether with the certificate of

service thereof, is in the form
prescribed in the act intituled

:

An act respecting bills of ex-

chanf/e and promiaaory notes.—
C. S. L. C. c. 64, s. 22 ; C. 2303,

2304. [III. 281.]

2328. The notice is given

to the party entitled thereto

personally, or at his residence,

or office, or usual place of busi-

ness, and in case of death or

absence at his last residence,

office, or place of business ; or

the notice, directed to the party,

may be deposited in the near-

est post-office communicating
with his actual or, last resi-

dence, office, or place of busi-

ness as aforesaid, as the caso

may be; the postage being

prepaid.—lb. s. 13. [III. 281.]

2329. In the case of an
insolvent trader the notice

may be given as provided in

the last preceding article, or to

the assignee of the insolvent

estate, provided the bill were

drawn or endorsed by the in-

solvent before the assignment,

or the attachment in compul-
sory liquidation.— lb. s. 13,

§ 2. [III. 281.]

2330. Service of the notice

of protest, whether for non-

acceptance or for non-payment
may be made at any time with-

in three days next after the day

on which the bill is protested.

—lb. s. 19. [III. 281.]

2331. The party notified is
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bound to givo notice, within a
reasonable delay, to any par-
tics to the bill vrhom ho in-

tends to hold liablo upon it,

other than the acceptor.—Poth.

Ch. n. 148-153 ; Chit. B. 620,

621 (8 Ed.) ; 3 Kt. Com. 108,

109
J

Sto. B. E. n. 384; C. Co.

1C4. [III. 283.1

SECTION VIII.

0/ interest^ commission and
damages.

2332. The amount of inter-

est which may lawfully bo paid
upon the principal sum of a bill

of exchange, for tho discount
thereof, may be taken at the
time of discounting.—C. S. L.
C. c. 64, 8. 26. [III. 283.]

2333. Any person who dis-

counts or receives a bill of
exchange payable in Lower
Canada, at a distance from the
place where it is discounted or
received, may take or recover,
besides interest, a commission
sufficient to defray the expenses
of agency and exchange in
collecting tho bill. Such com-
mission not in any case to ex-
ceed one per cent on tho amount
of the bill.—This article does
not apply to banks, which are
subject to the provisions con-
tained in the next following
article.—lb. s. 27 ; C. S. C. c.

68, 8. 4, 6, 7. [III. 283.]

2334. Banks in this pro-
vince discounting bills of ex-
change may receive, for defray-
ing the expenses attending
their collection, a commission
on the amount according to the
rates and in the manner pre-
scribed in the act intituled An
act resjpecting intereat.-^C S. C.

c. 58, 8. 5, 7, c. 55, s. 110.

[III. 283.]

2335. Bills drawn for an
usurious consideration are not

void in the hands of an inno-

cent holder for valid considera-

tion.—C. S. L. C. c. 64, 8. 28.

[III. 283.]

2336. Bills of exchange
drawn, sold, or negotiated with-

in Lower Canada, which are
returned under protest for non-
payment, are subject to ten per
cent damages if drawn upon
fersons in Europe, or the West
ndies, or in any part of Ame-

rica not within the territory of

the United States or British

North America.—If drawn up-
on persons in Upper Canada, or

in any other of the British

North American Colonies, or in

the United States, and return-

ed as aforesaid, they are subject

to four per cent damages. —
With interest, at six per cent,

in each case from the date of

the protest.—lb. s. 1. [III.

283.]

2337. The amount of dam-
ages and interest specified in

the last preceding article is

reimbursed to tho holder of tho
bill at the current rate of ex-
change of tho day when tho

protest is produced and repay-
nient demanded; tho holder
being entitled to recover so

much money as will be sufficient

to purchase another bill drawn
on the same place and at tho
same term for a like amount,
together with the damages and
interest and also the expenses
of noting and protesting and of

fostages thereon,—lb. s. 1, § 2.

III. 283.]

2338. When notice of the
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protest of a bill roturned for

^ non-payment is given by the

holder thereof to any party
secondarily liable upon it, in

person or by writing delivered

to a grown person at his count-
ing-house, or dwelling-house,
and they disagree as to the
rate of exchange, the holder

and the party notified appoint
each an arbitrator to determine
the rate ; those in oaso of dis-

agreement appoint a third, and
the decision of any two of them
given in writing to the holder is

conclusive as to the r^te of ex-
change, and regulates the sum
to be paid accordingly.—lb. s.

2. [III. 283.]

2339. If either the holder
or the party notified, as pro-
vided in the last preceding
article, fail, for the space of
forty-eight hours after the
notification, to name an arbi-

trator on his behalf, the deci-

sion of the single arbitrator on
the other part is conclusive.

—

lb. 8. 2, § 2. [III. 285.]

SECTION IX

General provisions.

2340. In all matters rela-

ting to bills of exchange not
provided for in this code re-

course must be had to the laws

of England in force on the
thirtieth day of May, one thou-
sand eight hundred and forty-

nine.—lb. s. 30. [III. 285.]

2341. In the investigation
of facts, in actions or suits

founded on bills of exchange
drawn or endorsed either by
traders or other persons, re-

course must be had to the laws
of England in force at the time

specified in the last preceding
article, and no additional or

different evidence is required
or can bo adduced by reason

of any party to the bill not

being a trader.—lb. s. 30, s.2;

C. 1240. [III. 285.]

2342. The parties in the

actions or suits specified in tho

last preceding article may be

examined under oath as provi-

ded in the title 0/ Obligations.

—lb. 8. 30, § 3. [III. 285.]

234:3. The rules concerning

the prescription of bills of

exchange are contained in tho

title 0/ Prescription.—C. 2260.

[III. 285.]

CHAPTER SECOND.

OP PBOUISSORT NOTES.

Q34A» A promissory note

is a written promise for tho

payment of money at all events,

and without any condition. It

must contain tho signature or

name of the maker and be for

the payment of a specific sum
of money only. It may be in

any form of words consistent

with the foregoing rules.—
Poth. Ch. n. 216 ; 2 Par. n. 478;

Bay. B. 1 ; Sto. P. N. n. 1 ; C.

2279. [III. 285.]

2345.. The- parties^to a

pTcJffiissbry note at tho tirao of

making it are the maker and

the payee. The maker is sub-

ject to the same obligations

as the acceptor of a bill of

exchange.—Bay. B. 169 ; Sto.

P. N. n. 4; C. S. L. C. c. 64.

[III. 285.]

2346. The provisions con-

cerning bills of exchange con-

tained in this title apply to

promissory notes when they
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relate to the following sub-
jects, yiz.

:

1. The indication of the

payee

;

2. The time and place of

payment

;

3. The expression of value

;

4. The liability of the par-
ties;

5. Negotiation by endorse-
ment or delivery

;

6. Presentment and pay-
ment

;

7. Protest for non-payment
and notice

;

8. Interest, commission, or

usury

;

9. The law and the rules of

evidence to bo applied

;

10. Prescription. [III. 285.]

2347. Parties liable on
promissory notes made payable
on demand are not entitled to

days of grace for the payment
thereof.—C. S. L. C. c. 04, s. 6,

5 2. [III. 287.]

2348. The making, circu-

lation, and payment of bank
notes are regulated by the
provisions of a statute intituled
An act reapecting hanka and
freedom of hanking, and by the
special acts of incorporation of

the banks respectively.—C. S.

C. c. 65. [III. 287.]

CHAPTER THIRD.

OF CHEQUES.

2349. A cheque is a writ-
ten order upon a bank or banker
for the payment of money. It
may be made payable to a
particular person, or to order,
or to bearer, and is negotiable
in the same manner as bills of
exchange and promissory notes.
-Chit. B. 645, Chit. & H. 24

j

Res. B. J 2 Par. 404-467

;

Sto. P. N. n. 488, 490, 401.
[III. 287.]

2350i Cheques are payable
on presentment, without days
of grace.—Author, under a.

2349. [111.287.]
2351. The holder of a

cheque is not bound to present
ic for acceptance apart from
payment ; nevertheless, if it bo
accepted, ho has a direct action
against tho bank or banker,
without prejudice to his claim
against tno drawer, either upon
the cheque or for the debt on
account of which it was re-

ceived.—Poth. Ch. n. 230, 232

;

Sto. P. N. n. 494. [III. 287.]

2362. If the cheque be
not presented for payment
within a reasonable time, and
the bank fail between the de-
livery of the cheq le and such
presentment, the drawer or
indorsor will be discharged to

tho extent of the loss ho suffers

thereby.—Poth. Ch. n. 229
j

Chit. & H. 32, 48; Sto. P. N.
n. 493, 498 ; 3 Kt. Com. 104, n.

D ; C. 2323. [III. 287.]

2353. Subject to the pro-
visions contained in the last

preceding article, the holder
of a cheque who has received
it from the drawer, may upon
refusal of payment by the
bank or banker return it to

the drawer with reasonable
diligence, and recover tho debt
for which it was given, or he
may retain tho cheque and re-

cover upon it without protest.

—If the cheque be received
from any other party than the
drawer, tho holder may in like

manner return it to such party,

or he may recover from the
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ftartios ^rhoBO namos aro upon
t as in the oaso of ai. inland

bill of exchango.-— Poth. Ch. n.

220 ; 1 Sav. 238, 244 ; 2 lb.

366, 169, 715, 719, 745, 748;
Sto. P. N. n. 498. [Ill, 287.]

2354< In tho absonco of

ppocial provisioDB in this sec-

tion, cheques aro subject to tho

rules concerning inland bills of

exchange in so far as their ap-
plication is consisten irith tlio

usage of trade.—1 Chit. & II.

24; Ros. B. U ; Sni. M. L. 200;
3 Kt. Cora. 75, 77 j 8to. P. N.
n. 488, 489. [III. 287.]

TITLE SECOND.

OF MERCHANT SHIPPING.

2355. Tho act of the im-
?erial parliament intituled :

Vie Merchant Shipping Act,

1854, contains tho law con-
cerning British ships in Lower
Canada in all matters to which
its provisions extend and aro

applicable therein.—I. S. 17,

18 V. 0. 104. [III. 289.]

CHAPTER FIRST.

OP THE RKGISTBATION OP SHIPS.

2356. British ships must
be registered in the manner
and according to tho rules and
forms prescribed in tho act re-

ferred to in tho last preceding
article.—Vessels under fifteen

tons and vessels under thirty

tons burthen, employed respec-
tively in the particular naviga-
tion or in tho coasting trade
specified by tho said act, are

not subject to be registered.

—

M. S. A. 1854, pt. 2, s. 17, 19,

§ 2, 3; Abbott, pt. 1, c. 2.

[III. 289.]

2357. All persons claiming
property in any vessel of over

ilfteen tons burthen navigating

the inland waters of this pro-

vince, and not registered ns a

British ship, must cause their

ownership to be registered and

obtain a certificate of such re-

gistry from tho person autho-

rized to grant tno same; tbo

whole in the manner and ac-

cording to the rules and forms

prescribed in the act intituled

:

An act respecting the registra-

tion of inland vessels.—C. S. C.

c. 41, 8. 1-6.—[III. 289.]

2358. The special rules

concerning tho measurement
of vessels of tho description

mentioned in the last preced-

ing article and concerning

builders* certificates, change

of masters and change in tho

names of such vessels, and

tho granting of certificates of

ownership and indorsements

thereof, and with respect also

to the authority and duties of

collectors and other oflicers in

relation thereto, are contained

in tho act lastreferredto.—lb.

Is. 7-12, 19-21,28. [III. 289.]
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CHAPTER SECOND.

or THE TRANSFER OF REGISTERED
VESSELS.

2359. Tho transfer of ro-

glstorod British ships can bo
made only by a bill of ealo

oxocuted in tho presence ofono
or more witnesses, containing
tho recital specified in tho act

of the imporial parliament, in-

tituled : The Merchant Shipping
Act, 1854, and entered in tho

bo^k of registry of ownership
in tho manner in tho said act
provided. Tho rules respect-
ing tho persons qualified to

inako and receive such trans-
fers and respecting tho registry

and certificate ofownership and
firiority of right are contained
n tho said act.—I. S. 17, 18
V. c. 104, s. 81,n. 10, 11; Sm.
M. L. 30, 193, 4

J
Abbott,

67, 58. [III. 289.]

2360. Tho transfer between
British subjects of rogistei'od

colonial vessels navigating tho
inland waters of this province,
not registered as British ships,

can be made only by a bill

of sale or other instrument in

writing containing tho recital

8|*ecified in tho act of tho pro-
vincial parliament intituled

:

An act rea2)ectin<f the registra-

tion of inland veaaeh, and enter-

ed in the book of registry of

ownership, in tho manner in

tho said act provided.—C. S.

C. c. 41, s. 13, 10. [III. 289.]

2361. Transfers of ships
and vessels of the description
specified in tho last two pro-
ceding articles, not made and
registered in the manner there-
in respectively prescribed, do
not convey to the purchaser any

24

titlo or intgrost in tho Hhip or

vessel intended to bo sold.—I.

S. 1. c. s. 43; C. S. C. I. o.

;

Sm. M. L. 1. c. p. 33 ; Abbott
I.e. [III. 291.]

2362. No' transfer of a frac-

tional part of ono of tho sixty-

four shares into which register-

ed ships and vessels are by law
divided can be made or regis-

tered ; nor can any number of

persons greater than thirty

-

two bo, by reason of any sale,

registered as owners of any such
ship or vessel at tho samo time.

—LS. 8. 37. n. 1, 2; C. S. 0.

8.14,15. [III. 291.]

2363. When tho persons
registered as legal owners of

the shares in an inland vessel

do not exceed thirty-two in

number, tho equitable title of

minors, heirs, legatees, or cre-

ditors exceeding that number,
duly represented by or holding
from such owners, or any of

them, is not afifectod.—C. S. C.

c. 41, 8. 15 ; M. S. A. 1854, s.

37, § 2. [III. 291.]

2364. If at any time the

ftroperty of any owner of an in-

and vessel cannot bo reduced
by division into any number of

integral sixty-fourth shares,

his right of ownership to the

fractional parts is not affected

by reason of their not having
been registered.—C. S. C c. 41,

s. 14,§2. [III. 291.]

2365. Any number of own-
ers named in tho certificate of

ownership being partners in a
copartnership carrying on trade

in any part of tho queen's do-
minions, may hold any inland

vessel or any share thereof in

tho name of such partnership

as joint owners thereof, without
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dosignattng the Mparato in-

toroRt of oach, and the vessel

so held is deemed to bo in all

respects partnership property,

—lb. c. 41, s. 14, 8 3. [III. 291.]

2366. When the bill of sale

for tho transfer of any vessel,

or any share thereof, is entered

in tho book of rogtstry of oerti-

floates of ownership, it passes

tho property intended to be
tranoforred, to all intents and
against every person except
subsequent purchasers and
mortgagees wlio first procure

the endorsement to bo made
upon tho certiiicate of owner-
ship, as hereinafter mentioned.

—fb. 0. 41, 8. 17. [III. 291.]

2367. When a bill of sale

for the transfer of any inland

vessel, or of any share thereof,

has been entered in tho book of

registry ofcortifloates ofowner-
ship, no other bill of sale for

the transfer of the same vessel

or same share thereof from the

same vendor or mortgageor to

any other person shall be en-

tered, unless thirty days have
elapsed from the day of the

first entry, or from the arrival

of the vessel in the port to

which sho belongs, if at the

time of tho first entry she were
absent from such port. When
there are more than two such
transfers, the same delay of

thirty days must bo observed
in making each successive en-
try thereof.—lb. c. 41, s. 18.

[III. 291.]

2368. When there are two
or more transfers of the same
property in any vessel by the
same owner, an indorsement is

made by the proper ofiicer, upon
the certificate of ownership of

such vessel, of tho particular

of that bill of salo under which
the person claims who producoR

the said certificate within thirty

days next after the entry of his

bill of sale in the book of reg-

istry, or within thirty days

next after the return of tho

vessel to the port to which slio

belongs, in case of her absoncn

at tho time of such entry ; and

if tho cortificato be not produc-

ed within tho said delay, tho

endorsement la then made to

the person who first produces

it for that purpose.—lb. s. 18,

§ 2. [III. 291.]

2369. In the case specified

in the last preceding article

the priority of right among tho

claimants is determined, not by

the order of timo in which tho

Earticulars of thd respectivo

ills of sale aro entered in tho

book of registry, but by tho

time when the indorsement is

made upon the certificate of

ownership.—lb. s. 18, § 2.

[III. 293.]

2370. The proper ofiicor

may, in the oases and snbjoct

to the rules specified in tho net

respecting the registration of

inland vessels, extend tho delay

allowed by law for the recovery

of a certificate lost or detained,

or for tho registry of ownership

de novo,—lb. s. 18, § 2, 3.

[III. 293.]

2371. When a transferor a

vessel, or of any share thereof,

is made only as a security for

the payment of money, a state-

ment to thateffectmust be made
in the entry of such transfer in

the book of registry, and also in

tho indorsement on the certi-

ficate of ownership J
and the
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fiorson to whom such transfer

s made, or any person claiming
under him by reason thereof, is

not deemed to be the owner of
such vessel or share, except in

80 far only as may be necessary
for rendering the same avail-

able, by sale or otherwise, for

tho payment of the money so

Hocured. — lb. s. 23. [III.
293.1

2372. When a transfer of
the description spooitled in the
last preceding article is made
and duly registered, the right
or interest of the person to

whom it is made is not affected

by any act of bankruptcy com-
mitted by the person making
it after tho registry thereof,

although the latter, at tho time
of becoming bankrupt, be the
reputed owner of the vessel or
share, and have the same in

his possession or disposition.

—

lb. s. 24. [III. 293.]

2373. Vessels built in this

province may also be transfer-
rod in security for loans in the
manner declared in the next
following chapter. [III. 293.]

CHAPTER THIRD.

OF THE MORTGAGE AND HTPO-
THECATION OP VESSELS.

2374. The rules concerning
tho hypothecation of vessels by
contract of bottomry are con-
tained in tho title Of Bottomry
and Respondentia.—The mort-
gage and hypothecation of
registered British ships are
made according to tho provi-
sions contained in the act of
the imperial parliament, inti-

tuled: The Mercltant Shipping

Act, 1854.—M. S. A. B. 66"}
[III. 293.]

2375. Vessels built in this

f)rovince may be mortgaged,
lypothecated, or transferred,
under the authority of tho
act intituled : An act for the

encouragement of ahip-building,
according to tho rules laid down
in the following i rtiolcs of
this chapter.—C. »*? C. c. 42.

[III. 293.]

2376. Ho soon as the ke^:! of
a vessel is laid within this pro-
vince, the owner thereof maj
mortgage, hypothecate and
grant a privilege or lien on
the same, to any person cop •

tracting to advance money t
goods for tho completion thot )-

of, and such mortgage, hypo-
thec and privilege attaches to

tho vessel during her construc-
tion and afterwards, until it is

removed by payment or other-
wise.—lb. c. 42, s. 1. [III.
293.1

2377. After the first grant
no othor mortgage, hypotheca-
tion and privilege, of the de-
scription specified in the lust

preceding article, 'nn be grant-
ed without the c^rv. ,,t of the
first advancer; if tiny subse-
quent grant be made without
such consent it in void.—lb. o.

42, 8. 1, § 2. [III. 295.]

2378 '^^ha contracting par-
ties may agree that the vessel
whereof the keel is laid shall

h'i the property of the party
advancing money or goods for

the completion thereof, and
such agreement ipao facto
transfers to tho advancer, for

security of his advances, not
only tho property of the por-
tion of the vessel then con-
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structed, but of such vessel

up to and after coiiipletion, so

that the advancer may obtain
the register of such vessel,

sell the same and grant a
good and clear title therefor;
saving the right of the owner
to his action of account or other
legal remedy against the ad-
vancer.—lb. 8. 2. [III. 295.]

2379. The first advancer
may in like manner mortgage,
hypothecate and grant a pri-

vilege or lien on tho vessel, or

transfer it to any subsequent
advancer; and so may any
subsequent advancer to ano-
ther, provided the formalities

hereinafter prescribed arc fol-

lowed but not otherwise ; in

such case the owner has his

recourse against the first and
subsequent advancers for an
account, jointly and severally,

—lb. s. 3. [III. 295.]

2380. Every contract made
under the authority of article

2375 and of the act therein
specified must be passed before
a notary or in duplicate before
two witnesses, and the contract
or a memorial thereof must be
registered, in tho manner and
according to the rules pre-
scribed in the said act, in the
registry office of the county
or place where the vessel is

built. Such contract and tho
rights thereon avail only from
tho date of registration, and in

default ofregistration tho par-
ties are not entitled to the
benefit intended by the said
act, and declared in the last

four preceding articles.—lb.

c. 42, s. 6, 6. [III. 295.]

2381. Registry ofthe vessel

is granted by tho proper officer

to the advancer, or, if there be
more than one, to the advancer
last in date whose contract is

duly registered, on his produc-
ing an authentic copy of tho
contract, or the original con-

tract when inot notarial, with
the certificate of registration

thereof endorsed thereon, and
tho builders certificate. — If

the owner produce a certificate

that no contract of the de-
scription specified in article

2380 has been registered, and
also the builders certificate, he
is entitled to obtain the re-

gistry of the vessel.—lb. s. 4.

[III. 295.]

2382. The provisions con-

tained in the foregoing articles

of this chapter, and in tho act

therein referred to, do not de-

prive any party of any right,

lien, privilege, or hypothec
which by law he had before

the time of the registration of

any contract of tho natuio

specified in the said articles,

nor deprive any person of a

right to have an account, when
by law he is entitled thereto,

—lb. s. 7. [III. 295.]

CHAPTER rOURTII.

OF PRIVILEGE AND MARITIME LIEN

UPON VESSELS AND UPON THEIR

CARGO AND FREIGHT.

2383. There is a privilege

upon vessels for the payment
of the following debts :

—

1. The costs of seizure and

sale, according to article 1995}

2. Pilotage, wharfage, and

harbor dues, and penalties for

the infraction of lawful harbor

regulations

;

3. Tho expense of keeping
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the vessel and rigging, and of

repairing the latter since the

last voyage

;

4. The wages of the master
and crow for tho last voyage

j

6. Tho sums duo for repair-

ing and furnishing tho ship on
her last voyage, and for mer-
chandise sold by tho captain

for the samo purpose

;

6. Hypothecations upon the

ship, according to the rules de-
clared in the third chapter of

this title and in the title 0/
Bottomry and Respondentia ;

7. Premiums of insurance
upon the ship for the last voy-
age;

8. Damages due to freighters

for not delivering the goods
shipped by them, and in reim-
bursement for injury caused to

such goods by the fault of the
master or crew.—If the ship
sold have not yet made a voy-
age, the seller, the workmen
employed in building and com-
pleting her, and the persons by
whom the materials nave been
furnished, are paid by prefer-

ence to all creditors, except
those for debts enumerated in

paragraphs 1 and 2.—ff. L. 26

;

L. 34, de reb. auct. ; L. 5 ; L.

6, qui pot. in pig. ; 1 Va. 66,

362, a. 16, 367, a. 17; Poth.
Ass. n. 192; 1 Em. 85, 86,

684-, c. 12; 0. M. t. Des
navires, a. 2, 3, & 1. 3, t. 4, a.

19; Abbott, 105, 531, 632--;
2 Bell, Com. 612 - ; C. Co. 191

;

3 Par. 612 - ; Flan. 166-7-8,
179, 180, 318-320, 324; Sm.M.
L. 324, 457; I. S. 17& 18 V. c.

104, s. 191 ; Toub. pt. 2, p. 305

;

Gay. Privilege sur b&timents.
[III. 297.]

2384. A ship's-husband, or

24*

other agent, holding tho ship's

papers, has a lien upon them
for advances and charges due
for the management of tho

business of .tho ship.—1 Bell,

Com. 512: C. 1713, 1722. [III.
m.-\
2385. The following debts

are paid by privilege upon the
cargo

:

1. Costs of seizure and sale;

2. Wharfage;
3. Freight upon the goods,

according to the rules declared
in the title Of Ajfreightment,
and what is due for the pas-
sage of the owner

;

4. Loans upon respondentia

;

6. Premiums of insurance
upon the things insured.— C.

2453, 2382. [III. 297.]

2386. The following debts

are paid by privilege upon the
freight

:

1. The cost of seizure and
distribution

;

2. The wages of the master
and of the seamen and others
employed in the vessel

;

3. Loans on bottomry accord-

ing to the rules contained in

the title Of Bottomry and Re$-
pondentta. — C. 23*82. [III.

297.]

2387. The order of privi-

leges declared in the foregoing
articles is without prejudice to

claims for damage uy collision,

or for average contributions, or

for falvage, which are paid by
privilege after the debts enu-
merated as 1, 2, in articles

2383 and 2385, and before or
after other priviloged debts,

according to tho circumstances
under which the claim has
arisen, and the usage of trade.
—2 Va. t. Des naufrages, a. 24,
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26, 617 J
2 Em. 613; Abbott,

532, 535 ; 1 Bell, 583, 589,

2 lb. 103 ; Mao. 287, 288 ; M.
fl. A. 1854, pt. 8, 8. 468. [III.

297.1
2388. The provisions con-

tained in this chapter do not

apply in cases before the Court
or Vice- Admiralty.—Cases in

that court are determined ac-

cording to the civil and mari-
time laws of England.—St. V.
A. Rep. 376, Mary-Jane, 267,

Hercyna, 275, 6. [III. 299.]

CHAPTER FIFTH.

OF OWNERS, MASTERS AND SEA-
MEN.

2389> The owners, or a
majority of them, appoint the

master and may discharge him
without assigning any cause
unless it is otherwise specially

agreed. — 1 Va. t. Propric-
taires, a. 4, 571, 573, 4 ; lb.

t. Saisio dcs vaisseauz, a. 13,

638, 9 ; C. Co. 218; 1 Boll,

Com. 506, 508; Mac. 186; 3

Kt. 162. [III. 299.]

2390> The owners are

civilly rosponsiblo for the acts

of the master in all matters
which concern the ship and
voyage and for damages caused
by his fault or the fault of the
crew.—.-They m i responsible in

like manner for the acts and
faults of any person lawfully
substituted to the master.

—

The whole nevertheless subject
to the provisions contained in

this chapter and in the titles Of
Affreirfhtment, and Of Bottom^
ry and Respondentia and in The
Merchant Shijyping Act, 1854.

—flf. L. 1,§1, 3, 5, 7,11, 17, de
act.; Vin. in Pek. t. de exer.

act. fol. 149, 153 ; 1 Va. t. Pro-
pri^taires, a. 2, 568, 9 ; Mac.
105,121,128,152,3; Sto. Part.

§ 455, 456, 458 ; 1 Bell, Cora.

522-5, 559; Abbott, c. 6, 7;

3 Kt. 133, 161, 162, 176; C.

Co. 216; C. 2432-5, 2603, 4;

M. S. A. 1854, pt. 9. [III.

299.1

2391* Any person who hires

a vessel to have the exclusiro

control and navigation of it, is

held to be the owner from the

time of such hiring, with the

rights and liabilities of an

owner as respects third per-

sons.

—

ft. L. 1, § 15, de excr.

act.; Abbott, 35,208; 1 Bell,

Com. 521; 3 Kt. 137, 8; C.

2408. [III. 299.]

2392. In matters ofcommon
interest to the owners concern-

ing tho equipment and manage-
ment of tho vessel, tho opinion

of the majority in value governs,

unless thero is an agreement to

the contrary.—If there be an

equal division on the question

whether the ship shall be em-
ployed or not, the opinion in

favor of employment prevails;

saving, in both oases, to the

owners who object the right to

claim exemption from liability,

nd indemnity according to the

circumstances and tho discre-

tion of a competent court.-—

Cod. L. ult. qui Don. ced. poss.

;

1 Va. t. Propridtaires, a. 5,

576, 582, 584 ; Clcirac, a.

59; Str. pt. 2, n. 6 ; C. Co. 220;

1 Bou. Pat. 339, 347; 3 Par.n.

621 ; Abbott, pt. 1, c. 3 ; 1 Bell,

Com. 502, 3 ; Ersk. Inst. b. 3, t.

3, §56; 3Kt.l51-; Levi, 209,

n. 35-37 ; Sto. Part. § 429,430,

434. [III. 299.]

2393. The sale of a ship
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by licitation cannot be ordered
unless it is domundcd by the
owners of at least one half of
the total interest in the ship,

save in the case of an agree-
ment to the contrary.—1 Va.
t. Propri^taires, a. 6, 684 ; C.
Co. 220

J
3 Par. n. G23; Mol. b.

2, 0. 1, § 2, 3, 308, 310; Sto.

Pait. § 437-439. & cit. j Ersk.
Inst. b. 3, t. 3, § 66; 1 Bell,

Com. 604. [III. 301.]

2394* The general powers
of the roaster to bind the owner
of the ship personally, and their

mutual obligations toward each
other are igoverned by the rules
contained in the title 0/ Lease
and Hire, and in the itiUe 0/
Mandate, respectively. — C.

1G68 ", 1705, 1715, 1727 -.
[III. 301.[

2395* The master is per-
sonally liable to third persons
for all obligations contracted by
him respecting the ship, unless
by express terms tho credit is

given to the owners only.—flF.

L. 1, § 17, Do oxer, act ; 1 Va.
569; 1 Bell, Com. 508, 511, 519,

522; 3 Kt. 161; Abbott, 97, 98;
Mao. 104, 121, 128. [IIT. 301.]

2396* Tho master engages
tho crew for the ship. This he
docs nevertheless in concert
with tho owners or ship's-

husband when they are present
at tho place.—0. M. 1. 2, t. 1,

a. 5, 8, 1 Va. 384, 393 ; lb. 1. 3,

t.4, a. 1, 1 Va. 675; M.S. A.
1854,8. 149; C. Co. 233; Par.
n. 629. [III. 301.]

2397. Tho master is bound
to Bee that tho ship is properly
furnished and prepared for the
voyage, but if the owners or
ship's-husband be present at
the place, the master cannot,

withont special authority, canse
extraordinary repairs to be
mado upon tho ship, or buy
sails, cordage or provisions for
tho voyage, nor borrow money
for that purppso ; {subject to the
exception contained in article

2604.—C. 2395 ; 1 Va. 1. 2, 1. 1,
a. 17, 18, p. 439, 440; Mac.
131-133 ; 1 Bell, Com. 624, 525.

[III. 301.]

2398. He is bound to sail

on the day appointed and to
pursue his voyage without
deviation or delay, subject to
tho conditions contained in tho
title OfAffreifflUment.—Q. 2410,
2411, 2426, 2444, 2447, 2448, &
auth. cit.; C. Co. 238. [III.
301.]

2399. He may, during the
voyage, in cases of necessity,
borrow money or, if that be
impossible, sell part of the
cargo to repair the ship or to

supply her with provisions or
other necessary things.—C.
2449, & auth. cit. ; C. Co. 234

;

Par. n. 606; 1 Bell, 525, 528,
536 ; 3 Kt. 173 ; Abbott, 274,

275 ; Tud. 66. [III. 301.]
2400. He cannot sell tho

ship without special authority
from the owners, except in case
of inability to prosecute the
voyage, and manifest and
urgent necessity for the sale.

—

Abbott, 11, 12, 14; Mac. 148-
150 ; 1 Bell, 536 ; C. Co. 237

;

3Kt. 174, 175; Tud. 67, 68; 1

Va. t. Capitaine, a. 19, 441,

443,444. [III. 301.]

2401. The master has all

the authority over the seamen
and other persons in tho ship
including tho passengers, which
is necessary for its safe navi-
gation, management and pre-
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Bervation, and for the main-
tenance of good order.—0. M.
1. 2, 1. 1, a. 22 J

1 Va. 449, 450

;

Cas. disc. 130, n. 14; Abbott,

129, 130,. 160 ; Mac. 182 -
;

Par. n. 638, 697. [III. 301.]

24:02. He may throw over
board a part or the whole of the
cargo in oases of imminent
danger and when necessary for

the preservation of the ship.

—

ff. L. 1, de leg. Rhod. de jac.

;

0. M. I. 3, t. 8, a. 1 ; 2 Va.,

188 ; C. Co. 410 ; Par. n. 734

;

Mac. 142 ; Abbott, pt. 4, c. 10,

361 --. [III. 303.]

2403* The rights, powers
and obligations of the owners
and of the master with respect
to the ship and cargo are fur-

ther declared in the titles 0/
Affreightment and Of IrMuranct.

—The rules concerning the
master's powers to hypothecate
the ship or cargo are declared
in the title Of Bottomry and
Respondentia.—G. 2408, 2420,
2423 -, 2442 -, & 2603, 2004.

[III. 303.]

2404b The special duties
of masters, with respect to the
keeping of official log-books
and in other matters not herein
provided for, the engagement

and treatment of seamen, thd

payment and disposal of thoir

wages and thoir discharge are

regulated by the provisions

contained respectively in the

act of the imperial parliament
intituled : The Merchant Ship-
ping Actf 1854, and the act of

the parliament of Canada in-

tituled : An act respecting the

shipping of seamen.—M. S. A.

1854, pt. 3 ; 18 and 19 V. o. 91;

25 and 26 V. o. 63 ; C. S. L. G.

0. 55. [III. 303.]

2405. Wages not exceed-
ing ninety-seven dollars and
thirty-three cents due to any
seamen for service in a vessel

registered in or belonging to

Lower Canada may be reco-

vered before two justices of the

peace in the manner and ac-

cording to the rules and forms

prescribed in the act intituled

:

An act respecting the recovery

of seamen's wages in certain

cases.—C. S. L. C. o. 67. [III.

303.1

2406. Prescription does not

begin to run against the claim

of seamen for theirwages until

after the expiration of the

voyage.—Poth. L. Mar. 228.

[III. 303.]

TITLE THIRD.
OF AFFREIGHTMENT.

CHAPTER FIRST.

GENERAL PROVISIONS.

2407. Contracts of af-

freightment are either by char-

ter-party, or for the convey-

ance of goods in a general ship.

—1 Va. 618 ; Poth. L. Mar. n.

3,4; Sm. M. L. 299 ; Abbott,

90, 168, 233. [III. 303.]
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2408t The contractmay be
made by the owner or the mas-
ter of the ship or by the ship's-

husband as agent of the former.
—If made by the master, it

binds himself, and also the

owner of the ship ; unless it is

made at a place whore the

owner or ship's-husband is pre-
sent, and they disavow the

contract, in which case it binds
the master only.—If the ship

be hired by a party who sub-
lots it, he is subject in con-
tracts of affreightment to the
same rules as if he were owner
—ff. L. 1, § 7, 15, de exer. act.

;

Dom. I. 1, t. 16, 8. 3, n. 2, 3

;

0. M. 1. 3, t. 1, a. 2 ; 1 Va.
621, 622 ; Abbott, 90-92, 172

;

3 Et. 162 ; Sto. Ag. n. 35, n. 3,

n. 116, 118; Sm. M. L. 299;
Poth. L. Mar. n. 19, 46-48

;

C. Co. 232 ; 2 Bou.-Pat. 50,

54-56; 3 Par. 165; Mac. 164-

166; 1 Bell, Com. 604. [III.

303.]

2409. The ship, with her
equipments, and the freight are
bound to the performance of
the obligations of the lessor, and
tho cargo to the performance
of the obligations of the lessee,

or freighter.—Cleirac, a. 2, dcs
Jug. d'Ol. n. 3, 86, a. 28, t. de
la navig. des riv. 697 j Va. 0.
M. a. 11, 629, 630 ; Abbott,
204, 205; C. Co. a. 191, 280;
Patterson vs. Davidson, 2 Rev.
77. [III. 306.]

2410. If before the depar-
ture of the vessel there be a
declaration of war or interdic-
tion of trade with the country
to which she is destined, or by
reason of any other event of
irresistible force, the voyage
cannot be prosecuted, the con-

tract is dissolved, without either
party being liable in damages.
—The expense of loading and
unloading the cargo is borne by
the freighter. — 1 Va. t. Ch.
Part. a. 7, 626 ; Poth. L. Mar.
n. 98, 99 ; C. Co. 276 ; Abbott,
426; 3 Kt. 248, 249; 2 Bou.-
Pat. 288, 289. [III. 305.]

2411. If the port of desti-

nation be closed, or the ship
detained by irresistible force,

for a time only, the contract
subsists and the master and
freighter are mutually bound
to await the opening of the
port and the liberation of the
ship; without either of them
being entitled to damages. The
rule applies equally if the ob-
struction arise during the voy-
age ; and no increase of freight
can be demanded. — 1 Va. t.

Ch. Part. a. 8 ; Poth. L. Mar.
100 ; G. Co. 277 ; Abbott, 427,

428; 3Kt. 249. [III. 305.]

2412. The freighter may
nevertheless unload the goods
during the detention of tho
ship for the causes stated in

the last preceding ar tide ; sub-
ject to the obligation of reload-
ing after the obstruction has
ceased, or of indemnifying the
lessor for the full freight ; un-
less tho goods are of a p erish-

able nature and cannot bo re-
placed, in which case freight is

due only to tho place of the
discharge.—1 Va. t. Ch.-Part.
a. 9, 628 ; Poth. L. Mar. n. 101,

102; C. Co. 278; Abbott, 428,

429 ; 3 Kt. 249 ; 3 Par. n. 714,

p. 182. [III. 305.]

2413. Contracts of af-

freightment and the obligations

of the parties under them, are

subject to the rules r elating to
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oarriors contained in the title

Of Leate and Hire, when these

are not inconsistent with the

articles of this title. [III.

305.1

CHAPTER SECOND.

OP CHARTER-PARTY.

24:14. Affreightment by
charter-party may bo either of

the whole ship or of some prin-

cipal part of it, and for a de-

termined voyage or a specified

time.—Poth. L. Mar. n. 3, 4
;

Mac. 307
J
Abbott, 168 ; Sm.

M. L. 299. [III. 305.]

2415. The charter-party,

or memorandum of charter-

party, usually spocitios the

name and burden of the ship,

with a stipulation that she is

tight and staunch and well

furnished and equipped for the

voyage. It also contains stipu-

lations as to the time and place

of loading, the day of sailing,

the rate and payment offreight,

and the conditions of demur-
rage, with a declaration of the

fortuitous events which exempt
the lessor from liability, and
such other covenants as the

parties may see fit to add.

—

1 Va. t. Ch.-Part. a. 3, 618,

623 ; Poth. L. Mar. n. 13 -
;

C. Co. 373; Abbott, 172, 173;
Sm. M. L. 300, 301, ». C ; 3

Kt. 203, 204 ; 2 Bou.-Pat. 267-9;

3 Par. n. 708, p. 168, 170. [III.

305.]

2416. If the time of load-

ing and unloading the ship,

and tho demurrage bo not

agreed upon,' they are regu-
litod by usage.—0. M. a. 4, 1

Va. 624; Abbott, 227, 8j C.

Co. 274. [III. 307.]

2417. When goods are put

on board of a ship in pursuance
of a charter-party the master
signs a bill of lading for them
to the effect mentioned in article

2420.—O. M. t. 2, a. 1, 1 Va.

631, 2; Poth. L. Mar. n. 16;

Abbott, 198; C. 2420. [III.

307.]

2418. If the whole of tho

ship be leased, but it be not

wholly loaded by the lessee,

the master cannot receive other

cargo without his consent; in

case of any other cargo being

received the lessee is entitled

to the freight of it.—0. M. t.

3, a. 2; 1 Va. 641; Poth. L.

Mar. n. 20-24; C. Co. 287;

Sm. M. L. 303} Abbott, 311.

[III. 307.]

CHAPTER THIRD.

OP THE CONVEYANCE OP OOODS

IN A GENERAL SHIP.

2419. The contract for the

conveyance ofgoods in a gene-

ral ship is that by which the

master or the owner of a ship

destined for a particular voyage

engages separately with various

persons, unconnected with each

other, to convey their respec-

tive goods according to the bill

of lading to the place of their

destination, and there to de-

liver them.—Abbott, 233 ; Sm.

M. L. 306. [III. 307.]

CHAPTER rOURTH.

OP THE BILL OF LADING.

2420. Tho bill of lading is

signed and delivered by the

master or purser, in three or

more parts, of which the master

retains one ; the freighter also
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keeps one, and sends one to the

consignee.—Besides the names
of the parties and of the ship, it

states the nature and quantity

of the goods shipped, with their

marks and numbers in the
margin, and the place of their

delivery, the name of the con-
signee, the place of shipping
and of the ship's destination,

with the rate and manner of

payment of the freight, and
primage and average.—1 Va.
t. Connaissement, a. 1-3, p.

631-4; Poth. L. Mar. n. 17;
C. Co. 281, 2 ; Abbott, 234

;

Sm.M. L.306. [III. 307.]

2421. When by the bill of

lading the delivery of the goods
is to be mado to a person named
or to his assigns, such person
may transfer his right by en-
dorsement and delivery of the

bill of lading, and the ownership
of the goods and all rights and
liabilities in respect thereof are
held to pass thereby to the
indorsee; subject nevertheless
to the rights of third persons.

—C. Co. 281 ; 3 Par. 727 ; 2

Bou.-Pat. 313, 4; Abbott, 246,

247 ; Sm. M. L. 309 ; I. S. 19,

20 V. c. Ill, 8. 1. [III. 307.]

2422. The freighter or
lessee upon the signing and
delivery to him of the bill of
lading, is bound to return the
receipts given by the master
for the goods shipped. The
bill of lading, in the hands of
a consignee or endorsee, is

conclusive evidence against
the party signing it ; unless
there is fraud, of which the
holder is cognizant.—1 Va. 638

;

C. Co. 283 ; Abbott, 238 ; Mac.
339,340; I. S. 19,20 V. c. 111.
[III. 307.]

CHAPTER FIFTH.

OP THE OBLIGATIONS OP THE
OWNER OR LESSOR AND OP

THE MASTER.

2423. The lessor is obliged
to provide a vessel of the sti-

pulated burthen, tight and
staunch, furnished with all

tackle and apparel necessary
for the voyage, and with a com-
petent master and a suflScient

number of persons of skill and
ability to navigate her, and so

to keep her to the end of the
voyage. The master is obliged
to take on board a pilot, when
by the law of the country one
is required.—0. M. t. Fret, a.

12, p. 653 ; Poth. L. Mar. n. 30

;

Abbott, 254, 257 ; 3 Kt. 203,

205, 206. [III. 309.]

2424. The master is oblig-

ed to receive the goods, and
carefully arrange and stow
them in the ship, and to sign
such bills of lading as may be
required by the freighter or
lessee, according to article 2420,
upon receiving from him the
receipts given for the goods.

—

Poth. L. Mar. n. 27, 28; Ab-
bott, 234 ; Sm. M. L. 312. [III.
309.1

2425. The goods must not
be stowed on deck without the
consent of the freighter, unless
in a particular trade or in in-

land or coasting voyages,
where thero is an established
usage to that effect. If with-
out such consent or usage the
goods be so stowed and are lost

by peril of the sea the master
is personally liable.—1 Va. t.

Capitaine, a. 12, 397 ; C. Co.

229 ; Abbott, 366, 367, n. f. ; 3
Kt. 206; Gaherty & Torrance
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et al. 13 L. C. R. 401. [III.
309.1

2426t The ship must sail

on the day fixed by the con-

tract, or, if no day be fixed,

within a reasonable time, ac-
cording to circumstances and
usage; and must proceed to

her destination without devia-
tion. If by the fault of the
master the ship be delayed in
her departure, or during the
voyage, or at the place of dis-

charge, or any loss or injury
occur, he is liable in damages.
—0. M. t. Fret, a. 12, 1 Va.
650

J
Poth. L. Mar. n. 29 ; Ab-

bott, 261, 271, 273; Sm. M. L.
313; 3 Kt. 209, 210. [III.

309.]

2427. The master is oblig-

ed to exercise all needful care
of the cargo, and, in case of
wreck, or other obstruction to

the voyage by a fortuitous

event or irresistible force, he is

obliged to use the diligence and
care of a prudent administra-
tor for the preservation of the
goods, and for their conveyance
to the place of destination, and
for that purpose to engage ano-
ther ship, if it be necessary.

—

0. M. 1. 3, t. 3, a. 11, 1 Va.
651, 652 ; Poth. L. Mar. n. 68

;

1 Em. 428, 429; 2 Bou.-Pat.
400-6 ; 3 Par. n. 644 ; Abbott,
275-8; Sm. M. L. 313,329; 3
Kt. 207, 212; C. Co. 296. [III.

309.]

2428. On the completion
of the voyage, and after due
compliance with the laws and
regulations of the port, the
master is obliged to deliver the
goods without delay to the con-
signee or his assignee, ou pro-
duction of the bill of lading and

payment of the freight and
other charges due in respect of

it.—Poth. L. Mar. n. 36, 30;
Abbott, 281; Sm. M. L. 314.

[III. 309.]

2429* The goods must be
delivered in conformity with

the terms of the bill of lading,

and according to the law or

usage observed in the place of

delivery.—1 Va. t. Fret, a. 17,

659 ; Poth. L. Mar. n. 40 ; C.

Co. 306 ; 3 Par. n. 719, p. 189 &
n. 727, p. 201; Sm. M. L. 315;
Abbott, 283, n. a. ; 3 Kt. 216.

[III. 309.]

2430. Whenever any ves-

sel has arrived at its desti-

nation in any port in Lower
Canada, and the master there-

of has notified the consignee,

either by public advertisements

or otherwise, that such cargo

has reached the place design-

ated in the bill of lading, such

consignee is bound to recoivo

the same within twenty-four

hours after notice ; and there-

after such cargo, so soon as

placed on the wharf, is at the

risk and charges of the con-

signee or owner.—C. S. L. C
c. 60, 8. 1. [III. 311.]

2431. The time allowed for

the discharge of cargoes con-

sisting of certain kinds of

merchandise is regulated by an

act intituled : An act reapectinij

the discharging of the cargoes of

vessels.—C. S. L. C. c. 60. s. 2.

[III. 311.]

2432. The owner or master

is not liable for loss or damage
occasioned by the fault or

incapacity of any qualified

pilot, acting in charge of the

ship within any district where

the employment of such pilot
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is compulsory by law.—I. S.

17 & 18 V. 0. 104,8. 388; Sm.
M. L. 319. [III. 311.]

2433i The owner of a Hoa-

going ship is not liable for the

loss or damage, occurring with-

out his actual fault or privity :

1. Olf anything whatsoever
on board any such ship, by
reason of fire, or

2. Of any gold, silver, dia-

monds, watches, jewels or

precious stones on board such
ship, by reason of any robbery,

embezzlement, making away
with, or secreting of the same

;

unless the owner or shipper

thereof has, at the time of

shipping the same, inserted in

his bill of lading, or otherwise

declared in writing, to the

master or owner of such ship,

the true nature or value of

such articles.—I. S. 17 & 18

V. c. 104, 8. 503 ; Gaherty &
Torrance et al., 1 3 L. C. R. 401.

[III. 311.]

2434. When any damage
or loss is caused to anything
on board a sea-going ship,

without the fault or privity of

the owner, ho is not answerable
in damages to an extent beyond
the value of the ship, and the

freight due, or to grow due,

during the voyage
;
provided

that such value shall not be
taken to be less than fifteen

pounds sterling per registered

ton, and that the owner shall

be liable for every such loss

and damage arising on distinct

occasions, to the same extent
as if no other loss or damage
had arisen.—I. S. 17 & 18 V.
c. 104, s. 504, 506 ; C. Co. 216

;

1 Va. t. Propri^tuires, a. 2, 568.

till. 311.]

25

2435. Tlie freight men-
tioned in the last preceding
article is, for the purposes
thereof, doomed to include the
value of the carriage of any
goods belonging to the owners
of the ship, passage-money,
and the hire due or to grow
duo under any contract; except
only such hire, in the case of a
ship hired for time, as may not
begin to be earned until the
expiration of six months after

the loss or damage.—I. S. 17

& 18 V; 0. 104, s. 505. [III.

311.]

2436. The provisions con-
tained in articles 2433 and 2434
do not apply to any master or

seaman, being also owner or

eart owner of the ship to which
e belongs, to take away or

lessen the liability to which ho
is subject in his capacity of

master or seaman.—1. S. 17 &
18 V. c. 104, s. 516 ; C. Co. 216.

[III. 311.1

CHAPTER SIXTH.

OP THE OBLIGATIONS OP THE
LESSEE.

SECTION I.

Ge^ieral provisions.

•2437 The principal obli-

gations of the lessee are: 1.

To load the ship with the sti-

pulated cargo, and within tho

time specified by the contract,

or, if no time be specified, with-

in a reasonable delay ; 2. To
pay the freight with primage
and average, and demurrage
when any ia due.— 1 Va. t.

Fret, a. 3, 642 ; Poth. L. Mar.
n. 56; C. Co. 288; 2 Bou.-Pat
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303--; Sm. M. L. 321, 322.

[III. 313.]

2438* Tho lossoo cannot
put on board any prohibited or

uncustomed goudH, by ^vhich

tho ship may bo subjoctod to

detention or forfeiture, or goods
of a dangerous nature^ vrithout

notice to tho master or owner.
--lVa.650; Abbott, 304; Sm.
M. L. 321-2; M. S. A. 1854, s.

329. [III. 313.]

2439. If the lessee fail to

load the ship fully, as agreed
by the charter-party, or if after

loading, ho withdraw the goods
before tho departure of tho ship
or during tho voyage, ho is

liable to pay tho whole freight,

and to Indemnify tho master
for all expenses and liabilities

arising from such withdrawal.
—1 Va. t. Fret, a. 3, 6, 8, 642-8

;

Poth. L. Mar. n. 73, 74, 77-80;
0. Co. 288, 291 ; Abbott, 311,

424, n. a.; Mac. 502, 384; 3

Kt. 219. [III. 313.]

244:0. If tho ship be delay-
ed in her departure, or during
the voyage, by tho fault of the
freighter, he is liable for de-
murrage and other charges.

—

—1 Va. t. Fret, a. 9, 649 ; Poth.
L. Mar. n. 75, 76 ; C. Co. 294.

[III. 313.]

2441« If the lessee agree
to furnish a return cargo, and
fail to do so, and the ship of

necessity return unladen, tho
lessee is obliged to pay tho
whole freight, subject, in the
latter case, to the deduction of

such amount as the ship may
have earned on tho return voy-
age.—Va., Poth., C. Co., I.e.; 2

Bou.-Pat. 390, 391 ; Abbott,

312; 3Kt. 219. [III. 313.]

SECTION II.

Of frchjh i\j)rima(/c, avcraf/c

and'dcmurragc.

2442. Freight is the re-

compense payable for the Iouho
of a ship, or for carrying goods
upon a lawful voyage to tho
place of their destination. In
the absence of express stipula-
tion it is not due until tho car-
riage of tho goods is completely
performed, except in tho cases
specitied in this section.—Poth.
L. Mar. n. 57, 58 ; C. Co. 280 ; 2

Bou.-Pat. 330, 331; Abbott,
307, 308, 323; Mac. 306, 384;
Sm. M. L. 323, 324 ; 3 Kt. 219.

[III. 313.]

2443. Tho amount of freight
is regulated by the agreemout
in the charter-party, or bill of

lading, at a gross sum for tho

whole ship, or a certain part of

it, or at a fixed rate per ton, or

package, or otherwise. If not

regulated by agreement, tho

rate is estimated upon tho value
of the service performed, ac-

cording to tho usage of trade.—1 Va. t. Fret, 039 ; Poth. L.

Mar. n. 8; C. Co. 273, 286;
Abbott, 311; Sm. M. L. 323,

324. [III. 313.]

2444. Tho amount of

freight is not affected by the

longer or shorter duration of

tho voyage, unless tho agree-

ment be to pay a certain sum
by the month, or week, or other

division of time, in which caso

tho fi'eight begins to run, if not

otherwise stipulated, from the

commencement of tho voyage,

and so continues, as well dur-

ing its course, as during all

unavoidable delay not occa-

sioned by the fault of the
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thcless to the exception con-

tained in the next following

article.—0. M. t. 3, a. 9, 1 Va.
049

J
C. Co. 275 j 3 Par. 706

j

Abbott, 313; Sm. M. L. 325.

[111.315.]

2445. If tho Hhip bo de-
tained by tho order of a sove-
reign power, freight payable
by the time does not continue
to run during such detention.

The wages of tho seamen and
the expense of their mainten-
ance are in such case a subject
of general average. — 1 Va.
Fret, a. 16, p. 657 ; Poth. L.
Mar. n. 85 ; 1 Em. 539, 624 ; 1

Beawos, 160, 1; Abbott, 380;
Sm. M. L. 331 ; 3 Kt. 237, 8

;

C. Co. 300, 400. [III. 315.]

2446. The master may
discharge, at tho place of
loading, goods found in his

ship, if they have not been
declared, or he may recover
freight upon them, at the usual
rate paid, at the place of load-
ing, for goods of a like nature.
—1 Va. t. Fret, a. 7, p. 647

;

Poth. L. Mar. 9 j C. Co. 292 ; 2
Bou.-Pat. 372, 3; Mac. 341.

[III. 315.]

2447. Ifthe ship be obliged
to return with her cargo, by
reason of a prohibition of trade
occurring, during tho voyage,
with tho country to which she
is bound, freight is due upon
the outward voyage only, al-

though a return cargo has
been stipulated.—1 Va. Fret,

656; Poth. L..Mar. n. 69; C.
Co. 299; Abbott, 323; 3 Kt.
222. [III. 315.]

2448. If, without any pre-
vious fault of the master or
lessor, it becomes necessary

to repair tho ship in the course
of tho voyage, the freighter

is obliged either to suffer tho
necessary delay or to pay the
whole freight. In case the ship
cannot bo repaired, tho master
is obliged to engage another;
if he be unable to do so, freight

is due only in proportion to tho
part of the voyage which is ac-
complished.—0. M. 1. 3, t. 3, a.

11 ; 1 Va. 651, 2 ; Poth. L. Mar.
n. 68; C. Co. 296, 7; Abbott,
276-8, 330. [III. 315.]

2449. Freight is duo upon
the goods which tho master nas
of necessity sold to repair the
ship, or to supply it with pro-
visions and other urgent neces-
saries, and he is obliged to pay
for such goods tho price which
they would have brought at the
place of destination.—This rule

applies equally although the
ship be afterwards lost on tho

voyage ; but in that case the
price is that at which the goods
were actually sold.—1 Va. t.

Fret, a. 14, p. 655; Poth. L.
Mar. n. 34, 71, 72 ; 0. W. a. 35,

69 ; J. Ol^ron, 22 ; C. Co. 298 ;

Abbott, 322 ; Sm. M. L. 323, 4

;

3 Kt. 214, 222. [III. 315.]

2450. Freight is payable
upon the goods cast overboard
for tho preservation of the ship
and of the remainder of tho
cargo, and the value of such
goods is to be paid to the owner
of them by contribution on
general average.—1 Va. t. Fret,

a. 13, p. 654 ; Poth. L. Mar. 70

;

C. Co. 301 ; Abbott, 322 ; Sm.
M. L. 323. [III. 315.]

2451. Freight is not due
upon goods lost by shipwreck,
taken by pirates, or captured
by a public enemy, or which
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withouttho fauUoftho freighter

liavo wholly porishcil by a Ibr-

tuitouH ovont, othorwiso than
as montionod in tho last pre-
cudlng artiolo. If tho freight

or nny portion of it have boon
{)ai(l in advance, tho master is

>ound to roturn it, unless there

is an agreement to tho con-
trary.— I Va. t. Fret, a. 18,

060, 001 ; Guidon, a. 2, c. 6 ; J.

01<?ron, a. 9, n. 9 ; Poth. L. Mar.
n. 63 5 3 Par. n. 710 ; Abbott,

307; Sm. M. L. 323; 3Kt.219,
223; C. Co. 303. [III. 317.]

2452. If the goods be re-

captured or saved from the
shipwreck, freight is due to tho
place of capture or wreck, and
if they bo afterwards conveyed
by tho master to their place of

destination, the whole freight

is due, subject to salvage.—

1

Va. a. 19, 062 ; Poth. L. Mar.
n. 67 ; C. Co. 303 ; Abbott, 331,

359; Sm. M. L. 324; 3 Kt. 223.

[III. 317.]

2453. Tho master cannot
keep tho goods in his ship
in default of payment of the

freight ; but, at the time of

Unloading, he may prevent
them from being carried away,
or oauso them to bo seized. He
has a special privilege upon
them while they remain in his

possession, or the possession of

his agent, for the payment of

his freight, with primage and
accustomed average, as ex-
pressed in the bill of lading.

—

1 Va. t. Fret, a. 23, 24 ; Poth.

L. Mar. n. 89, 90 ; O. W. a. 57

;

C. Co. 306 ; 2 Bou.-Pat. 479-80

;

Abbott, 282; 3 Kt. 220, 221;
Brewster et al. vs. Hooker ot

al. 1 L. C. J. 90. [III. 317.]

2454. The consignee, or

other authorized p«r«on who
receives tho goods, is bound to

grant a receipt for them to tho

master ; and tho acceptance of

goods, under a kill of lading by
which delivery is to bo mado
to the consignee or his assigns,

he or they paying freiglit,

renders tho person so receiving

thom liable for the freight duo
upon thom, unless tho perHoii

is the known agent of tlio

shipper.—1 Va. t. ConaiHsc-

mont, a. 5, 636; C. Co. 28a;

Abbott, 319, 320; 3 Kt. 221,

222. [III. 317.]

2455. Goods which are di-

minished in value or damaged
by reason of intrinsic detect

in them, or by a fortuitous

event, cannot be abandoned
for freight.—But if without

any fault of tho freighter,

casks containing wine, oil,

honey, molasses, or other lilce

things, have leaked so much
that they are nearly or alto-

gether empty, the casks may
bo abandoned in satisfaction of

the freight.—1 Va. a. 25, 26,

669, 672 ; Poth. L. Mar. n.

9, 60; Cons. d. M. c. 234;

Guidon, c.7, a.ll ; C. Co. 310;

2 Bou.-Pat. 492-498: 2 Delv.

293; Abbott, 325-329; Bell,

Com. 570 ; 3 Kt. 224, 225 ; Mac.

399-. [III. 317.]

2456. The obligation to

pay primage and average,

which are mentioned in tho

bill of lading, is subject to the

same rules as tho liability for

freight ; the primage is pay-

able to tho master in his own

right, unless there is a stipula-

tion to tho contrary.—Poth. L.

Mar. n. 67 ; Abbott, 305 ; 3 Kt.

232, n. a. [III. 317.]

I
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2467* Demurra^o is the

compensation to be paid by
the froightor for tlio dotontion

of tho ship beyond the time

ii;;rood upon, or allowed by
usage, for loading and dis-

charging.—Abbott, 220, 221,

223 ; Mao. 445 ; 3 Kt. 303.

[nr. 317.]

24;08* Any person who re-

ceives tho goods under a bill of

lading importing an obligation

to pay domurrage, is liable for

snoh demurrage as may be-
come due on the discharge of

the goods ; subject to the rules

declared in article 2454.—Ab-
bott, 220-2; Mao. 446, 447.

[III. 319.]

2459* Demurrage under

express contract is due for all

delays which are not caused by
tho shipowner or his agont<i.

It does not begin to bo com-
puted until tlio goods are ready
to bo discharged, after which,
if the stipulated time have ex-
pired, a further reasonable time
must be allowed for their dis-

charge.—Abbott, 224, 225, 227,

231, 232 ; Mao. 445, 440, 451-3
;

3Kt. 203; Sm. M. L.302. [III.

319.]
2460. If the time, condi-

tions, and rate of demurrage bo
not agreed upon, they are re-

gulated by the law and usage
of the port where the claim
arises.— Abbott, 227. [III.
319.]

TITLE FOURTH.
OF THE CARRIAGE OP PASSENGERS IN MERCHANT

VESSELS.

2461. Contracts for the
carriage of passengers in mer-
chant vessels are subject to the
provisions contained in tho
title 0/ Affreightment, in so far
as they can be made to apply,
and also to the rules contained
in the title Of Lease and Hire,
relating to the carriage of pas-
sen;;ers. [III. 319.]

2462. The special rules
concerning the conveyance of
passengers by sea in passenger
ships on voyages from tho
United Kingdom to this pro-
vince, or on Colonial voyages,
or from this province to the
United Kingdom in any ship,

are contained in the acts of tho
imperial parliament, intituled

respectively : The Pasaenyera
Act, 1855, and The Paisent/ertt

Act Amendment Act, 1863, and
in the lawful orders and regu-
lations made by competent au-
thority under the same.—I. S.

18, 19 V. c. 119 ; 26, 27 V. c. 51.

—Order of II. M. in Council,

7th Jan. 1864. [III. 319.]

2463< Special rules con-
corning vessels which arrive in

tho port of Quebec or in the

port of Montreal from any port

in tho United Kingdom or of

any other part of Europe with
passengers or emigrants there-
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ft'om, and rules relating to the

rights and duties of the mas-
ters of such vessels, and for the

protection of such passengers
and emigrants are contained in

an aot intituled : An act re-

specting emigrants and quaran-
tine.—C. S. C. c. 40. [III. 319.]

2464i Passengers while in

tbe vessel are entitled to fitting

accommodation and food, ac-

cording to agreement and to

the special laws referred to in

the foregoing articles, or, if

there be no agreement and
such laws do not apply, accord-
ing to usage and the condition

of the parties. [III. 319.]

2465. The owner or master
has a lien or privilege upon the

baggage and other property of

the passengers on board the

vessel for the amount of the

passage money.— Mac. 294

;

Wolf and Summers, 2 Camp.
631. [III. 319.]

2466. The passenger is

subject to the authority of the

master as declared in the title

Of Merchant Shipping. — C.

2361. [III. 319.]

24:67. Damages for per-

sonal injuries suffered by pas-
sengers are subject to the spe-

cial rules contained in articloa

2434-6. [III. 319.]

TITLE FIFTH.
OF INSURANCE.

CHAPTER FIRST.

GENERAL PROVISIONS.

SECTION I.

Of the nature andform ofthe
contract.

2468. Insurance is a con-
tract whereby one party, called

the insurer or underwriter, un-
dertakes for a valuable con-
sideration, to indemnify the
other, called the insured, or his

representatives, against loss or

liability from certain risks or
perils to which the object of the
insurance may be exposed, or

from the happening of a certain
event.—Poth. Ass. 2; 1 Boll,

Com. n. 534, p. 509 ; 1 £m.

2
J
2 Par. 588; 3 lb. n. 750;

1 Am. 1, § 1 ; 3 Kt. 252 ; I

Alau. n. 108 ; 1 Ph. s. 1, p. 1;

Marsh, p. 1. [III. 321.]

I 2469. The consideration or

£rice which the insured obliges

imself to pay for the insu-

rance, is called the premium.
It does not belong to tbe in-

surer until the risk begins,

whether he has received it or

not.—Poth. Ass. 179
J

1 Em.

61 J 2 Va. 0. 1681, p. 93 j 2 Par.

591, p. 467 i
Marsh. 648 j 1 Ph.

79 : C. Co. 349. [III. 321.]

2470* Marine insurance is

always a commercial contract;

other insurances are not by

their nature commercial, but

they arc so when made for a

premium by persons carrying
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subject to the exception con-

tained in the next following

article.—Smith vs. Irvine, 1

Rev. 47 ; 2 Par. n. 688, p.

443-4; 1 Dal. D. Assurance
Ter. n. 19, 20, 22; Boud. n. 70,

77, 384 ; C. Co. C33. [III. 321.]

2^71> Mutual insurance is

not commercial. It is governed
by special statutes, and by the

general rules contained in this

title, in so far as they are ap-
plicable and not inconsistent

with such statutes.—C. S. L. C.

e.68; C. 2470. [III. 321.]

2472. All persons capable
of contracting may insure ob-

jects in which they have an
interest and which are subject

to risk.—C. 2468; Poth. Ass. 10,

45 ; 2 Par. 592 ; Ph. 19, 26, c.

3, s.l. [III. 321.]

2473i Incorporeal things

as well as corporeal, and also

human life and health, may be
the object of insurance.—Poth.

Ass. 26 ; 2 Par. 589, 590
;

Marsh. 208; C. 2470. [III.

321.]

24k74i A person has an in-

surable interest in the object

insured whenever he may suffer

direct and immediate loss by
the destruction or injury of it.

—1 Arn. 281 ; 1 Ph. 27. [III.

321.]

24k75. The interest insured
must exist at the time of the
loss unless the policy contains
the stipulation of lost or not
lost.— The rule is subject to

certain exceptions in life insur-

ance.— Arn. 286; 2 Ph. 27.

[III. 321.]

2476. Insurance may be
made against all losses by in-

evitable accident, or irresistible

force, or by events over which
the insured has no control;

subject to the general rules

relating to illegal and immoral
contracts.—2 Par. 591 ; Marsh.
1; Ph. 157,- c. 10; 0. 1068;
Alau. c. 9, p. 299 -. [III.

321.]

2477. The insurer may
eflFect a re-insurance, and the
insured may insure the solvenry
of the first insurer.—2 Va. O.

M. a. 20, p. 65 ; Guidon, c. 2,

19, 20; 3 Par. n. 767; Ang.
Ins. Pr. View, § 24, 25, 83, 84;
Pars. M. L. 514 ; Marsh.
137 -. [III. 323.]

2478. In case of loss the
insured must, with reasonable
diligence, give notice thereof
to the insurer; and he must
conform to such special re-

quirements as may be contain-
ed in the policy with respect
to notice and preliminary proof
of his claim, unless they are
waived by the insurer.—If it

be impossible for the insured
to give notice or to make the
preliminary proof within the
delay specified in the policy,

he is entitled to a reasonable
extension of time.—Scott vs
Phoenix Ass. Co. St. Rep. 152,

356; Dill vs. Quebec Ass. Co.
1 Rev. 113. [III. 323.]

2479. Insurance is divided,
with respect to its objects and
the nature of the risks, into

three principal kinds :

1. Marine insurance

;

2. Fire insurance
;

3. Life insurance. [III. 323.]

2480. The contract of in-

surance is usually witnessed
by an instrument called a
policy of insurance. — The
policy either declares the
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value of tho thing insiu'cd

and is then 'in.llcd a va'ued
policy, or it contains no de-
claration of value, and is tlien

called an oj)en polit^y.—Wager
or gaming policies, in the ob-
ject of which tho insured has no
insurable interest, are illegal.

—Poth. Ass. n. 99 -- ; Em. c.

1, s. 1 ; 1 Ph. 4, 5, .'{OS, S20,

c. 14, s. 1, 2, p. 2, .*), H. b. ; I. S.

19 Geo. 2, c. 37 ; 2 Par. n.

592, 593, 3^ 594, p. 81, n.

593 -, 0. 3
J

1 Am. 12, 13,

n. 14, 16 ; C. Co. 332, 339.

[in. 323.]

24:81i Tho acceptance of

an application for insurance
constitutes a valid agreement
to insure, unless the insurer is

rec^uired by law to contract in

another form exclusively. —
The Montreal Assurance Co.

and McGillivray, 9 L. C. K.
488; Poth. Ass. 99; Marsh.
290. n. ; Pars. M. L. 492, n. 1

;

1 Ph. 5. [III. 323.]

2482. Policies of insurance
may be transferred by indorse-

ment and delivery, or by de-
livery alone, subject to the

conditions contained in them.
—But marine policies and fire

policies can be transferi'ed only

to persons having an insurable

interest in the object of the
policy.—2 Va. 45; Arn. 211;
1 Ph. 11, 12 ; 2 lb. 17, 18;
Marsh. 800, 803. [III. 323.]

2483i In the abs'enco of

any consent or privity on the

part of th ) insurer, the simple
transfer of the thing insured

does not transfer tho policy.

—

Tho insurance is thereby ter-

minated, subject t" 'Imj pro-

visions contained in article

2376.— C. 2475; Leclaive vs.

Craspor, 5 L. C. R. 487; 3

Kt. 261, n. 2. [III. 323.]

2484:t The announcements
and clauses which are essential

or usual in policies of insur-

ance, are declared in articles

hereinafter contained relatinj^

respectively to the different

kinds of insurance. [III. 323.]

SKCTION ir.

Of rciwoicntation and con-

cealment.

24k85. The insured is oblig-

ed to represent to the insurer

fully and fairly every fact

which shows the nature and
extent of the risk, and which
may prevent tho undertaking
of it, or aft'ect the rate of pre-

mium.—2 Par. n. 593, 5° ; C.

2486, 2487. [III. 325.]

2486. The insured is not

obliged to represent facts

known to the insurer, or which
from their public character and
notoriety he is presumed to

know ; nor is he obliged to de-

clare facts covered by warranty
express or iftiplied, except in

answer to inquiries made by
the insurer.—C. 2487 ; 3 Kt.

285, 286 ; 1 Ph. 88, 80.' [III.

325.]

24:87< Misrepiosentation or

concealment either by error or

design, of a fact of u rir.;,aro to

diminish tho appreciation of

the risk or change the object of

it, is a cause of nullity. The
contract may in ^uch case be

annulled although the loss has

not in any degree arisen from

the fact misrepresented or con-

cealed.—Poth. Ass. c. 3 s. 3,

194-199 ; 1 Alau. n. 202, p. 371,

380, 381; 2, lb., p. 414; Marsh.
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452, 453, 479
J

3 Kt. 283 j 1

Ph. 80, 81,103; 1 Am. 544. n.

194; 2 L. C. R. Casey and
Goldsmith, 202; 4 lb. 107; 1

Dal. D. Assurances ter. n. 85 ;

C. Co. 348; 1 Boll, Com. 532
", n. 558; Boud. c. 1, s. 4, § 1.

[III. 325.]

2488. Fraudulent misre-
presentation or concealment on
the part either of the insurer
or of the insured is in all cases
a cause of nullity of the con-
tract in favor of the innocent
party.—C. 2487. [III. 325.]

2489. The obligation of the
insured with respect to repre-
sentation is satisfied when the
fact is substantially as repre-
sented and there is no material
concealment.—C. 2487. [Ill-

325.]

SECTION III.

Of warranties.

2490. Warranties and con-
ditions are a part of the con-
tract and must bo true if affirm-

ative, and if promissory must
be complied with ; otherwise
the contract may be annulled
notwithstanding the good faith

of the insured. — They are
cither express or implied.—

3

Kt. 288; 1 Ph. 117, 127, c. 8,

9 ; 1 Am. p, 625, § 223, p. 689,
c. 4; Scott vs. Quebec Fire
Ass. Co. and Scott vs. Phoenix
Ass. Co., St. Rep. 147, 354; 1

Bell, Com. 629, 530, n. 1.

[III. 325.]

2491. An express warranty
is a stipulation or condition
expressed in the policy, or so

referred to in it as to make part
of the policy.—Implied war-
ranties will be designated in

25*

the following chapters relating

to different kinds of insurance.
—Marsh: 353; 3 Kt. 287-290;
Am. c. 3, 625, 629, 630, 689 ; 1

Ph. 112, 124, 127. [III. 325.]

CHAPTER SECOND.

OF MARINE INSURANCE.

SECTION I

General provisinvs

. 2492. The policy of marine
insurance contains :—The name
of the insured or of his agent;
—A description of the object

insured, of the voyage, of the

commencement and termination
of the risk, and of the perils

insured against;—The name of

the ship and master, except
when the insurance is on a ship
or ships generally ;—The pre-
mium ;—The amount insured

;

—The subscription of the in-

surer with its date.—It also

contains such oiLer clauses and
announcements as the parties

mav agree upon.—2 Va. 0. M.
h. t. a. 3, 31 ; 1 Em. c. 2, s. 7,

p. 52; Poth. Ass. 104; 1 Bell,

Com. n. 542, 516; 1 Am. c. 2,

s. 3, p. 19, § 18 --
; 1 Alau. n.

209 -, c, 14; Marsh. 313--;
C. Co. 332. [III. 325.]

2493. Insurance may be

made on ships, on goods, on
freight, on bottomry and res-

pondentia loans, on profits and
commissions, on premiums of

insurance, and on all other

things appreciable in money
and exposed to the risks of

navigation, with the exception

of seana«u's wages, upon which
insurance cannot be legally

made, and subject to the gen-
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erat rniea relating to unlawful
and immoral contracts.—2 Va.
0. M. h. t. art. 7 } a. 15, 16

;

Poth. Ass. c. 1, s. 2, a. 1, § 2;
3 Kt. 270-2 ; 1 Ph. 64-74, c. 5

j

Arn. 0. 11, 249 ; Marsh, b. 1, c.

3, 51,93-; C. Co. 334. [III.

327.]

24:94i Insnrfince may bo
made for any kind of voyage
or transport by sea, river or

canal navigation and either

for the whole voyage or for a
limited time, — C. Co. 335.

[III. 327.]

2495. The risk of loss or

damage of the thing insured by
perils of the sea is essential to

the contract of marine insur-
ance.—The risks usually speci-

fied in tho policy are tempest
and shipwreck, stranding, colli-

sion, unavoidable change of tho
ship's course, or of her voyage,
or of tho ship itself, fire, jetti-

son, plunder, piracy, capture,
reprisal and other casualties

of war, detention by order of a

sovereign power, barratry of

the master and mariners, and
generally all other perils and
chances of navigation by which
loss or damage may arise.

—

Tho parties may limit or extend
tho risks by special agreement.
—2 Va. I. c. a. 26, p. 74; Poth.
Ass. I. c. § 2, n. 49 - ; 1 Bell,

Com. 518; 1 Arn. 17, 30; 3

Par. n. 770 -; C. Co. 350.

[III. 327.J
2496. If tho time of the

commencement and tern>:na-
tion of the risk be not specified
in the policy, it is regulated
according to article 2598. [III.
327.]

2497. Marino policies in

cases of doubtful meaning are

construed by the established

and known usago of the trade

to which the policy relates
;

such usage is held to bo a part

of the policy when it is not

otherwise expressly providoil.

—T Arn. 71. [III. 327.]

2498. An insurance made
after the loss or tho arrival of

the object of it, is null, if, at tho

time of insuring, tho insured

had a knowledge of the loss, or

the insurer of the arrival.

—

Such knowledge is presumed
where information might have
been received in the usual

course and at the usual rate of

transmission.— 3 Va. 0. M. h.

t. a. 38, 93 ; Poth. Ass. 46, 47

;

1 Arn. 685 ; C. Co. 365 ; 2

Duer, 433 ; 0. M. a. 39 ;
' C. Co.

366. an. 327.]

SECTION II.

Of the ohligations of the

ensured.

2490. The principal obli-

gti*" ns of tho insured relate :

—

To vho premium;—To repre-

sentation, and concealment;

—

To warranties and conditions

;

—To abandonmunt, which is

treated in the fifth section.

[III. 329.]

§ 1. Of the 2)rcmium.

2500> The insured is ob-

liged to pay the amount or rato

of premium agreed upon, ac-

cording to the terms of the con-

tract.—If tho time cT payment
be not specified, it is payable

without delay.— 2 Va. h. t. a.

6, p. 47; Poth. Ass. 81 ; 3 Par.

789; 1 Ph. 76. [III. 329.]

«!i501. In the following cases

the premium is not due, and if
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it have been paid it may bo re-

covered back, the contract being
void :.

1. When the risk insured
against does not occur, either

by reason of the entire break-
ing up of the voyage before the

departure of tlie ship, or for

other causes, even those arising

witliout fraud from the act of

the insured

;

2. When there is a want of

insurable interest, or any other

cause of nullity, without fraud
on the part of the insured.

—

The insurer in these cases is

entitled to one half per cent on
the sum insured, for his indem-
nification, unless the policy is

illegal, or rendered null by
fraud, misrepresentation, or

concealment on his part.—If

the policy be illegal there is no
right of action for the premium,
and none to recover it back if

it have been paid.—2 Va. h. t.

a. 37, 38, p. 93, a. 41 , p. 96

;

Poth. Ass. 179, 180, 182 ; 1 Era.

12; 2 lb. c. 16, s. 1, p. 187; 2

Arn.c.l 1,1269. §424-; 1 Ph.

503, 514; 2 lb :; j3 ; Marsh. 4(i4,

662, 663; 1 Alau. n. 179; Par.

n.-872; 4Bou.-Pat. 1, 3, 114; 1

Arn.349; C.Co. 349. [111.329.]

2502. The preceding ar-

ticle applies when the risk oc-

curs for part only of the value
insured, for the non-payment
or return of a proportional part
of the premium, according to

circumstances and the discre-

tion of the court.—Poth. Ass.

[III. 329.]183; C. 2501.

§ 2. Of representation and
concealtncnt

2503< The rules concern-

ing representation, and the

effect of misrepresentation or
concealment are declared in

chapter one, section two.— C.
2485-2489. [III. 329.]

§ 3. Of warranties,

2504< The general rules

relating to warranties are con-
tained in chapter one, section

three.— C. 2490, 2491. [III.

329.]

2505. It is an implied
warranty in every contract of

marine insurance that the ship
shall be sea-worthy at the time
of sailing. She is sea-worthy
when she is in a fit state, as to

repairs, equipments, crew, and
in all other respects, to under-
take the voyage.— 3 Par. n.

866, p. 438 - ; 1 Am. 689 ; 3 Kt.

287, 288; 1 Ph. 112, 113; 1

Bell, Com. 530--. [III. 329.]

2506. In i.'^urance for a
ship-ownor it is an implied
warranty that the ship shall be
properly documented and con-
ducted ucoot'ding to the laws
and treaties of the country to

which she belongs, and to the

law of nations.—3 Par. n. 866,

p. 437 ; Marsh. 177 ; 1 Ph. 113,

119; 1 Am. s. 4. a. 1, 727--;
C. Co. 352-3; I Bell, Com.
530 -. [III. 331.]

.SECTION III.

Of the obligations of the

insurer

2507. The principal obli-

gation of the insurer is to pay
to the insured all losses suffer-

ed )'.v him by reason of any of
rho li.skri insured ag«iii»t,ac-

coiuiiig to the terms of tae con-
tract,

—

ill^ lij\bility is subject
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to the rules contained in the

foregoing section and to the

rules and conditions herein*

after declared.—Poth. Ass. 115,

117, 118 ; 3 Par. c. 3, s. 4, p.

365 J C. Co. 350. [III. 331.]

2608i The insurer is not

liable for losses suffered after

a deviation or change of the

risk made without his consent,

by changing, contrary to the

established usage, the ship's

course or the voyage, or the

ship itself, by the order of the

insured, unless the deviation

or change is of necessity, or for

the purpose of saving human
life.—The insurer is neverthe-
iees entitled to the premiuio if

the risk has commenced. — 2

Va. 0. M. h. t. a. 27, p. 77, a.

36, p. 87 ; Poth. ^ss. 51, 68 -

;

1 Em. 363, 418, 419, c. 2, s. 2,

15, 16, 2 lb. c. 13, s. 16, p. 98

;

1 Am. c. 15, p. 393 - - ; 2 lb. c. 1,

B. 3 ; 3 Kt. 314, - ; 1 Ph. c.

12, p. 179, c. 13, p. 224; 3 Par.

n. 66, p. 867 ; C. Co. 351, 352,

364. [III. 331.]

2509 The insurer is not
liable for loss or damage ari-

sing from intrinsic defect in the

thing, or caused by the culpa-
bl.> act or gross negligence of

the insured.—2 Va. h. t. a. 29,

p. 80
J

Poth. As,. 66 r 3 Kt.

306, 397, n. e.j 0. Co. 362.

[III. 331.]

2510* The insurer is not
liable for loss by barratry of

the master or mariners unless

there is an agreement to the

contrary.—2 Va. h. t. a. 28, p.

79; Marsh. 338; Am. 17, 31;
C. Co. 353. [III. 331.]

2511. Barratry is any act

of wilful misconduct by the

master or mariners whereby

loss is caused to the owners or

freighters.— 2 Am. 843, 845,

864; 1 Ph.c.l3, s. 2,p. 230,1;
3 Kt. 304, 305; Marsh. 51 P,

521 ; Toub. 658. [III. 331.]

2512t The insurer is not

liable for the ordinary charges
known as petty averages, such
as pilotage, towage, tonnage,

anchorage, cleariince, or duties

imposed upon the ship or cargo.
—2 Va. h. t. a. 30, p. 81 ; Poth.

Ass. 67 ; ii Par. n. 884 : 2 Am.
1006; C. Co. 354. [III. 331.]

2513. The limitation of the

insurer's liability, for particu-

lar average under a certain

amount and for the loss or dam -

age ofcertain articles enumera-
ted in the commonmemorandum
of warranty to be free from
average, is regulated by the

terms ofsuchmemorandum con-

tained in the policy. If there

be no memorandum of war-
ranty, the general rules decla-

red in this title apply.—Stev.

219 --; 2 Am. c. 3, p. 872-4; 1

Ph. c. 18, p. 483; 4 Bou.-Pat.

87 ; 4 Em. c. 12, a. 9 ; Poth. Ass.

166 ; C. Co. 408-9. [III. 331.]

2514. A contract of insur-

ance made fraudulently on the

part of the Insured for a sum
exceeding the value of the ob-

ject of it, may be annulled by
the insurer who in such case ic

<iT.titled to one half per cent

upon the amount insured.—
Val. h. t. a. 22, 71 ; C. Co. 357.

[III. 333.]

2515. If in tiie case speci-

fied in the last preceding ar-

ticle there be no fraud, the

contract is valid to the amount
of the value of the object in-

sured.—The insurer is not en-

titled to the full premium upon
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the amount insured in excess

of the value, but to one half

per cent only.—2 Va. h. t. art.

23, 72: C. Co. 358. [III. 333.]

2516. If there be several

contracts of insurance effected

without fraud upon the same
object, and against the same
risks, and the lir^t contract in-

sures the full value of the ob-

ject, it alone can bo enforced.

—The subsequent insurers are

free from liability andaro bound
to return the premium, reserv-

ing a half per cent.— Subject
nevertheless to such special

agreements and conditions as

may be contained in the poli-

cies of insurance.— 2 Va. h. t.

a. 24, 73 ; 2 Alau. 52 -- ; 2 Par.

689
J
3 lb. 767

J
1 Am. c. 12, s.

5, p. 345-351 ; Marsh. 139 j C.

Co. 359. [III. 333.]

2517. When in the case
specified in the last preceding
article the total value of the ob-
ject is not insured by the first

contract, the subsequent insur-

ers are liable for the surplus
according to the date of their

respective contracts ; subject
to the same restriction.—Va. h.

t. a. 25. [III. 333.]

2518. Iftho subsequent in-

surance be fraudulent on the
part of the insured, ho is ob-
liged to pay the whole premium
on such insurance but is not
entitled to recover anything
upon it.—1 Em. (Bou.-Pat.) c.

9, s. 2, p. 270, 272, 273 ; 4Bou.-
Pat. 124,125; 1 Am. 348; C.
Co. 357. [III. 333.]

2519. When there is a par-
tial loss of an object insured by
several insurances to an amount
not exceeding its full value,
the insurers are liable for it

rateably in proportion to the
suras for which they have re-

spectively insured.—C. Co. 360,

401 ; 2 Va. 73, 74. [III. 333.]

8520. When the insurance
is made separately upon goods
to be laden in different ships,

if all the goods be placed in

one of tho ships or in any num-
ber ofthem less than the whole,
the insurer is liable only for

the sum insured on tho goods
which under the contract were
to bo placed in such ship or

ships, although all the ships
specified in tho contract be lost.

Ho is entitled nevertheless to

one half per cent of premium
upon the remainder of tho total

amount insured.—2 Va. h. t. a.

22, p. 84 ; 1 Alau. 66, 67 ; C. Co.

361 ; Em. c. 6, s. 5, p. 174-178

;

1 Arn. c. 9, s. 3. [III. 333.]

SECTION IV.

Of losses.

2521. Loss for which the in-

surer is liable is either total or

partial.—Marsh. 486, & c. 13,

s. 1, p. 563, 564. [III. 333.]

2d22. Total loss may be
either absolute or constructive.

—It is absolute when the thing
insured is wholly destroyed or

lost.—It is constructive when,
by reason of any event insured
against, the thing though not
wholly destroyed or lost be-
comes of little or no value to

the insured, or the voyage and
adventure are lost or rendered
not worth pursuing.— Before
tho insured can claim for a
constructive total loss he must
make an abandonment as de-
clared in tho following section.

AM-
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—Marsh. 597
J
Arn. 1007. [III.

333.]

2d23i All losses not in-

cluded within the meaning of

the last preceding article are
partial losses. [III. 335.]

2524. When a loss by col-

lision occurs by a fortuitous

event without either party
being in fault, it falls upon
the injured ship without re-

course against the other, and
is a loss by the perils of the
soa for which the insurer is

liablo under the general terms
of the policy.—C. 2526. [III.

335.]

2525> When the collision

is caused by the fault of the

master or mariners of one of

the ships, the party in fault is

liablo to the other, and if the
insured ship bo the one injured

by the fault of the master or

mariners of the other, the in-

surer is liablo under the gene-
ral clause, but if the injury bo
caused by the fault of the

master or mariners of the in-

sured ship, tho insurer is not
liable. If tho fault amount to

barratry, it is subject in so far

as tho insurer is concerned, to

the provision contained in ar-

ticle 2510. — C. 2520. [III.

335.]

2526. If the cause of the

collision be unknown or it

bo impossible to determine by
whoso fault it was caused, the

damages are borne in equal
jiortions by both sh'ps j tho in-

surer is liablo in such case
under the general clause.

—

S.

L. 29, § 2, 3, 4 ad leg. aquil.

;

1 Em. c. 12, s. 14, p. 40U, 41G
;

2 Va. Ass. a. 26, Avarics, a.

10, 11, p. 177, 183 } Poth. Ass. n.

60
J
Marsh. 494 j 2 Am. 828-

830 } Cleirao, U. M. 68 j M. H.

A. 1854,
230 -; 1

B. 295, 300; 3 Kt.

Ph. 636; 2 lb. 177,

179; i Em. (Uou.-Pat.) 418;
4 Bou.-Pat. 7 } C. Co. 4U7.

[III. 335.]

2527. Extraordinary ex-

penses necessarily incurred

for the solo beneiit of some
particular interest, as for the

ship alone or for tho car;^()

alone, and damages sustained

by the ship alone or the cargo

alone, and not voluntarily

suffered for the common safety,

are particular average losses

for which tho insurer is liable

to tho insured under the gcue-

ral terms of the policy, when
these losses are caused by tho

perils ofthe sea.—2 Va. Avarics,

a. 3-5, p. 160, 164; 4 Bou.-Pat.

481 ; Am. 970; Ben. P. 1. 165,

166,425; C. Co. 403, 404. [III.

335.]

2628. Loss by salvage is a

loss by the perils of the sea

for which the insurer is liablo

under the general terms of the

policy.—Special rules relating

to salvage are contained in the

Merchant Shipping Act, 1854.

—2 Va. 164 ; 2 Em. c. 17, s. 7

;

Arn. 867 ; Marsh. 652, 3 ; C.

2387. [III. 335.]

2529. Tho rules concerning

loss by average contribution arc

contained in the sixth section

of this chapter. [III. 335.]

2530. When in the course

of tho voyage the ship becomes

disabled from completing it,

the master is bound to procure

another vessel for conveying

tho cargo to tho place of desti-

nation, if it can be done with

advantage to the parties ia«
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torested ; and in such caso tho

liability oftho insurer continues

after the cargo is transhipped
for that purpose. — C. 2427

;

3 Kt. 321, n. b. ; Marph. 164,

5, n. b. 626, 7j C. Co. .300

-2; Em. c. 12 s. 16. [III.

33:>.]

2o31. Tho insurer is also

liiible in tho caso provided in

tho last preceding article for

tlaraages, expenses of discharg-
ing, storage, reshipment, sup-
]tlics, freight and all other costs

not exceeding tho amount in-

sured.—C. Co. 393
J

C. 2530.

[III. 337.]

2532. If in tho case pro-
vided in article 2530, tho master
bo unable to procure another
vessel within a reasonable time
for conveying tho cargo to its

destination, tho insured may
make an abandonment of it.

—

Co. 394 ; C. 2530. [III. 337.]

2533. In insurance by an
open policy tho value of tho
ship is held to be that which
sho bears at tho port where tho
voyage begins, including what-
ever adds to her permanent
value or is necessary to pre-

pare her for the voyage, and
also the costs of insurance.—

1

Bell, 527 ; Marsh. 633. [III.

337.]

2534. The value of the
goods insured by open policy
is established by the invoice,

or if that cannot be done is

estimated according to their

market price at the time of
landing ; all charges and ex-
penses incurred up to that
time, together with tho pre-
mium of insurance, are in-

fliidod.—2 Va. a. 64, p. 146
;

1 Em. 261-3; 3 Kt. 335, 6j

Marsh. 629, 631,2; Arn. .381,

382; Guidon, c. 2, a. 9, c. 15,

a. .'J, 13,15; C. Co. 339. [III.

2535. Tho amount for

which tho insurer is liable on
a partial loss is ascertained

by comparing tho gross pro-

duce of tho damaged sales

with tho gross produce of tho

sound sales, and applying tho

percentage of difference to tho

value of tho goods as specified

in tho policy, or established in

the manner provided by tho

last preceding article.— Arn.

985; I Ph. 375-7; Johnston vs.

Shedden, 2 East, 581. [III.

337.]

2536. Tho insured is bound
when ho makes claim for any
loss, to declare, if thereunto
required, all other insurances

effected by him on tho thing

insured and also the loans

taken by him on bottomry and
respondentia.—He cannot claim
payment for tho loss until siigh

declaration is made, when so

required, and if the declara-

tion be false and fraudulent he
loses his right to recover.

—

Va. O. M. a. 53, 54, p. 135, 6
;

Marsh. 145, 702; C. Co. 379,

380; Arn. 353 ; I. S. 19 Geo.

2, c. 37, s. 6. [III. 337.]

2537. The insured is bound
to do in good faith all in his

power between the time of loss

and the abandonment to save

the effects insured. His acts

and those of his agents done
for that purpose are for the
benefit of the insurer and at

his expense and risk.—2 Va.
45, p. 98 ; Marsh. 626, 7 ; C.

Co. 381. [III. 337.]
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SECTION V.

Of abandonment
2538. The insured may

make an abandonment to the

insurer of the thing insured in

all cases of its constructivo loss

and may thereupon recover as

for a total loss. Without aban-
donment ho is entitled in such
cases to recover as for a partial

loss only.—2 Va. h. t. a. 46, p.

99 ; Marsh. 564, c. 13, p. 607
}

C. Co. 369, 371. [III. 337.]

2539> An abandonment
cannot be partial or condi-

tional. It extends however
only to the property actually at

risk at the time of the loss.

—

2 Va. a. 47, p. 108 - j 2 Em. 249,

c. 17, s. 8
J
Marsh. 611, 612;

Am. 1160, 1161; 4 Bou.-Pat.

289 ; C. Co. 372. [III. 339.]

2540* If different things or

classes of things bo insured by
tho same policy and separately

valued, the light to abandon
may exist in respect to a part
separately valued- as well as

in respect to all.—C. 2539.

[III. 339.]

2541t The abandonment
must be made within a reason-

able time after the insured has
received intelligence of the loss.

—If from the unccrtainfy of

the intelligence or the na turo of

tho loss further inquiry and in-

vestigation be required to en-
able the insured to determine
whether he will abandon or

not, reasonable delay for that
purpose is allowed according
to circumstances.—Va. a. 48,

49; Marsh. 606; Arn. 1169;
C. Co. 373. [III. 339.]

25<k2. If the insured fail

to abandon within a reasonable

time, as provided in the last

E
receding article, ho is held to

avo waived the right to do so

and can only recover as for a
partial loss.—C. 2541. [III.

339.1

2D'13> The abandonment in

made by a notice given by tho

insured to the insurer of thu

loss, and that he abandons to

the latter all his interest in the

thing insured.—Va. a. 24 ; 2

Em. 190 ; Toth. Ass. 120

;

Marsh. 610; Arn. 1162, 1103;
C. Co. 374. [III. 339.]

2544. The notice of aban-
donment must be explicit and
must contain a statement of

the grounds of abandonment.
These grounds must exist and
bo sufficient at the time of tho

notice.—Arn. 1163-8 ; C. 2543.

[III. 339.]

2545. Abandonment on the

ground of the ship being disa-

bled by stranding cannot be

made if she can be raised and

Eut in a condition to continue

c 'yago to tho place of des-

tination.—In such case tho in-

sured has his recourse against

the insurer for the oxpenso and
loss occasioned by the strand-

ing.—Era. c. 12, s. 13, p. 404 --

;

1 Ph. 393; 2 lb. 285; C. Co.

389. [III. 339.]

2546. If a ship has not

been heard of within a reason-

able time after sailing, or after

the reception of the last intelli-

gence of her, she is presume'^

to have foundered at sea, and

the insured may make an

abandonment and recover for

a constructive total loss.—The

time necessary for raising such

presumption is determined by

the court according to the cir-
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375, 377. [III. 339.]

2547* Abandonment made
and accepted is equivalent to

transfer, and tho thing aban-
doned with tho rights pertain-

ing to it becomes fr<)m tho time
of abandonment tho property
of tho insurer.—Tho ticccpt-

anco may bo cither cxi'icsa or

implied.—2 Vii. 143 -; 2 Em.
230, (Bou.-Pat.) 233-4; Gui-
don, c. 7, a. 1 ; 3 Kt. 324, 325,
n. b.; Marsh. 012-3; 2 Ph.
321, c. 17, P. 14; Levi, 107, n.

J42; C. Co. 385. [III. 339.]

2548> [On an accepted
abandonment of tho ship, the
fivight earned after tho loss bo-
longs to tho insurer of tho ship

;

thaj; earned previously to tho
loss belongs to tho ship-owner
or to tho insurer on freight to

whom it is abandoned.]—2 Va.
Ass. a. 15, p. 58, 115-0; Em. c.

17, s. 9, p. 251 - , (Bou.-Pat.)
251) ; 3 Kt. 332-3 ; 2 Ph. c. 17,

I'. 17, p. 473--; Am. 1153, 4,

5-8; C. Co. 380. [III. 341.]

2549« Abandonment made
upon sufficient ground and ac-
cepted, is binding onlioth par-
tics. It cannot bo defeated bj'

any subsequent event, or re-

voked otherwise than by mu-
tual con.sent.—2 Em. c. 17, § 0,

p. 331 ; Poth. Ass. 138 ; Marsh.
C25

; Levi. 166, n. 557-8-9
;

Arn. 1069; 2 Va. 143-4; C.
Co. 385. [III. 341.]

2550. If the insurer refuse
to accept a valid abandonment
ho is liablo as for an abso-
lute total loss, deducting from
tho amount any proceeds of tho
thing abandoned which have

been applied to tho benefit of
tho insured. — 2 Marsh. 609.

[III. 341.]

SECTION VI.

Of loss hy ovcmr/c contrihU'

tions.

2551. In tho absence of
special agrc< nt between the
particM, av' contributions

are rcgulatua y tho following

articles of this section, and,
when these do not apply, by
tho usage of trade.—Tho in-

surer is bound to reimburse tho
insured the amount of his con-
tribution not exceeding tho

sum insured.—2 Arn 967; C.

Co. 398. [III. 341.]

2552* Contribution by tho

ship and freight and by tho
goods whether saved or lost,

rateably and according to their

respective values, is made for

damages voluntarily sustained
and extraordinary expenses in-

curred, for the common safety

of the ship and cargo.—These
are called general or gross

average losses, and are as fol-

lows :

1. Money or other things

given as a compensation to

pirates to ransom tho ship and
cargo, or as salvage to recap-

tors;

2. Loss by jettison
;

3. Masts, cables, anchors or

other furniture of the ship, cut
away, destroyed or abandoned;

4. Damages caused by jetti-

son to the goods which remain
in tho ship or to tho ship itself

;

5. Tho wages and mainten-
ance of seamen, during tho de-

tention of tho ship in the course

of her voyage, by a sovereign
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power, and during the neces-

sary repairs of injuries of a
nature to give rise to average
contribution

;

6. The expense of unlading,

to lighten the ship and enable
her to enter a port of refuge or

river, when she is compelled to

do so by storm or by pursuit
of an enemy

;

7. Loss and expenses arising

from the voluntary stranding of

the ship for the purpose of es-

caping total loss or capture.

—

And in general all damages
voluntarily suffered and extra-
ordinary expenses incurred for

the common safety of the ship
and cargo, from the time of
loading and departure of the
ship to the time of her arrival

and discharge at the port of

destination.— ff. L. 14, t, 2, L.
1-6

J
2 Va. h. t. a. 2, 6, 7, p. 159,

165, 168; 1 Em. o. 12, s. 13,

&404", s. 41, p. 698—; Cons, de
.c. 51, 192, 193, 150

J
2 Par.

Col. L. M. 166; Cas. 45, n.

60 - ; 3 Par. c. 4, s. 1, n. 731-

741 ; 2 Marsh. 638-548 ; Am.
c. 4, s. 2, 3, p. 894, 933-5; 3

Kt. 233-239; C. Co. 400,401,
422 ; Abbott, c. 346, 7 ; C. 2402,
2445. [III. .S41.]

2&63> Jettison gives rise to

contribution only when it is

made in imminent peril and is

necessary for the preservation
of the ship and cargo.—It may
be of the cargo, or of the pro-
visions, tackle or furniture of
the ship.—flf. L. 14, t. 2, L. 1,

L. 2, § 2, de leg. Rhod. de jac.

;

2 Va. h. t. a. 1, 2, p. 188, 189 ; 1

Em. 605, c. 12, s. 40; 2 Am.
900-4; 1 Ph. 331-2; 2 lb. 245;
Marsh. 540 ; 3 Kt. 233-4, & n.

ft.; C. Co. 410. [III. 343.]

2554b Jettison mtist be
first made of things the least

necessary, the most weighty,
and of the least value.—2 Va.
a. 3, 189 ; 3 Kt. 333 ; C. Co.

411. [III. 343.]

2555. The ship's warlike
stores and provisions, and the
clothes of the crew, do not con-

tribute, but the value of those

lost by jettison is paid by con-

tribution upon other effects

generally. — The baggage of

passengers does not contribute.

If lost it is paid by contribu-

tion in which it shares.—2 Va.
0. M. h. t. a. 11, p. 199, 201 ; 1

Magens, 63, s. 55, 56 ; 1 Em.
624-5-6; Am. 936; 1 Ph. 364;
3Kt.241-2; 4Bou.-Pat. 561-2;

C. Co. 419. [III. 343.]

2556. Goods for which there

is no bill of lading or acknow-
ledgment by the master, or

which are put on board con-

trary to the charter-party, are

not paid for by contribution if

lost by jettison. They contri-

bute if saved.—2 Va. 0. M. h.

t. a. 11, p. 202 ; 2 Am. 904 ; C.

Co. 420. [III. 343.]

2557. Goods carried on

deck, wh|ch are lost or dam-
aged by jettison, are not paid

for by contribution, unless they

were so carried in conformity

with an established usage and
course of trade.—They contri-

bute if saved.—2 Va. h. t. a.

13, p. 203; Em. c. 12, s. 40, 623

Am. 904; Ben. P. I. 293; 1

Ph. 364 ; Abbott, 350 ; C. 2425

;

C. Co. 421. [III. 343.]

2558. In cases of average

contribution the ship and

freiglit are estimated at their

value at the port of discharge.

—The goods lost m well RS



INSURAKCE. m
those saved are estimated in

like manner, deducting freight,

duties and other charges.—ff.

L. 2, § 4, de leg. Rhod. dejac.

;

2 Va. h. t. a. 6, 7, p. 194-7: Poth.

Avaries, 130 j 1 Em. 636-7
;

Marsh. 550-1 ; ..rn. s. 6, 7, p.

946, 948, 950, 951 ; 3 Kt. 242;
C. 2^49

J
C. Co. 402, 415, 417.

[Hi. 343.]

2559. Notwithstanding the

rule of valuation contained in

the lust preceding, article, the

amount which the insurer is

liable to reimburse to the in-

sured for his contribution is

regulated by the value which
the ship or goods bear accord-
ing to articles 2533 and 2534,

or by the sum specified in the

valued policy and not by their

contribution value.—2 Va. 0.

M. 115j 2 Em. (Bou.-Pat.) 2,

8; Arn. 967-8; 2 Ph. 253-4
j

Ben. P. I. 328 ; Magens, 245,

case 14; Levi, 460. [111.343.]
2560. No contribution is

made for particular average
losses. They are borne by the

owner of the thing which has
suffered the damage or occa-
sioned the expense ; saving his

recourse against the insurer as

declared in article 2527. [III.

343.1

2d61. If the ship be not
saved by the jettison, no con-
tribution takes place, and the

goods saved are not held to

contribute for those lost or dam-
aged thereby. — ff. L. 4, § 1,

de leg. Rhod. de jac. ; 2 Ya.
0. M. a. 15, h. t. 205 ; Poth. L.

Mar. n. 113, 114 ; 1 Em. c. 12,

s. 41, p. 601; Marsh. 541; 3

Kt. 235 ; C. Co. 423 ; Arn. 943
". [III. 343.]

2562t If the ship bo saved

by the jettison and continue
her voyage, but be afterwards
lost, the goods saved are sub-
ject to contribution at their

actual value, deducting the
costs of salvage.—2 Va. 0. M.
h. t. a. 16 ; C. Co. 424. [III.

345.]

2563. The goods jettisoned

do not in any case contribute

to the payment of losses hap-
pening afterwards to the goods
saved.—The cargo does not
contribute to the payment of
the ship when lost or rendered
unfit for navigation.—2 Va. 0.
M. h. t. a. 17 ; C. Co. 425.

[III. 345.]

2564. In case of the loss

of goods put into lighters to

enable the ship to enter into a
port or river, the ship and her
whole cargo are subject to con-
tribution; but if the ship bo
lost with the goods remaining
on board, the goods in the
lighters are not subject to con-
tribution, although they arrive

safely in port.—2 Va. 0. M. h.

t. a. 19, 20, p. 209, 210 ; C.

Co. 427; 2 Marsh. 541. [III.

345.]

2565. It is the duty of the
master on his arrival at the

first port to make his declara-

tion and protests in the cus-
tomary form, and also together
with some of his crew to make
oath that the loss or expense
sustained was for the safety of

the ship and crew. The ne-
glect to do so does not however
affect the rights of the parties

interested.—2 Va. h. t. a. 6,

6, p. 190, 191; Marsh. 550;
Arn. 900 ; Stev. 29 ; C. Co. 411,

412. [III. 345.]

2966. The owners and mas-
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ter havo a privilege and right

of retention upon the goods on
board the ship or their price

for the amount of contribution

for which these are liable.—

2

Va. 0. M. h. t. a. 21, p. 211

;

Arn. 965 ; Marsh. 650 j C. Co.

428. [III. 345.]

2567* If after the contri-

bution the goods jettisoned be
recovered by the owner, he is

bound to repay to the master
and other interested parties,

the amount of the contribution

received by him, deducting
therefrom the amount cf dam-
ago BuflFcred by the goods and
the costs of salvage.—fiF. L. 2,

§ 7, 8, de log. Rhod. de jac.

;

2 Va. 0. M. h. t. a. 22, p. 211
j

Dom. 1. 2, t. 9, s. 2, n. 17 ; 1

Em. 640 ; Arn. 907 ; C. Co.

429. [III. 345.]

CHAPTER THIRD.

OP FIRE INSURANCE.

2568* Insurance against
loss by fire is regulated by the
provisions contained in the first

chapter of this title, and is sub-
ject also to the rules contained
in the second chapter, when
these can be made to apply and
are not inconsistent with the
articles contained in this chap-
ter. [III. 345.]

2569. A fire policy contains

tho name of the party in whose
favor it is made:—A descrip-

tion or sufficient designation of
the object of tho insurance and
of tho nature of tho Interest of
tho insured j—A declaration of
tho amount covered by the in-

surance, of the amount or rate

of the premium, and of tho na-
ture, commencement and dura-

tion of the risk j—The sub-
scription of tho insurer with its

date;—Such other announce-
ment^ and conditions as tho
parties may lawfully agree
upon.—Bond, n.202-204; Qucn.
c. 7, § 2, n. 103-191 j 2 Alau. $

401, p. 298 ; 1 Bell, Com. n. 501,

p. 540 —
J

Scott vs. Phoenix
Ass. Co., St. Rep. 152, 355.

[III. 345.]

2570. Representations not
contained in the policy or made
a part of it, are not admitted to

control its construction or efifect.

2 Ph. 96. [III. 347.]

2571. The interest of an
insurer against los^ by fire may
be that of an owner, or of a
creditor, or any other interest

appreciable in money in tho

thing insured ; but the nature
of the interest must be speci-

fied.—^Marsh. 789 ; Bond. n.

28 -
J
1 Bell, Com. 540. [III.

347.]

2572. It is an implied
warranty on the part of the

insured that h^o description of

tho object of the insurance,

shall be such as to shew truly

under what class of risks it

falls according to the proposals

and conditions of tho policy.

—

1 Bell, Com. 541; Ellis, 48;
Quen. n. 174-176 ; Boud. n.

202, p. 241, n. 104, 111, 112.

[III. 347.]

2573. An insurance upon
effects indeterminately as being
in a certain place is not limited

to tho particular effects which
are there at the time ofinsuring,
but attaches to all those falling

within the description contain-

ed in the policy which are in

the place at the time cf the

loss ; unless a different inten-
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IS, 48}
)ud. n.

112.

upon
s being
imitcd

which
suring,

are in

cf the

inteU'

tion is indicated in the policy.

2 Par. n. 694, p. 489 j Ang. §

101, 2 ;
Qnen. n. 78 ; B. A. Ins.

Co. k Joseph, 9 L. C. R. 448

}

Boud. n. 122. [Ill 347.]

2574. Any alteration in

the use or condition of the
thing insured from those to

which it is limited by the
policy, made without the con-
pent of the insurer, by means
within the control of the in-

sured and which increases the
risk, is a cause of nullity of
the policy.—If the alteration

do not increase the risk, the
policy is not affected by it.—

3

Kt. 374; 2 Ph. a. 7, 8.2, §2,
p. 96 -- ; 2 Par. n. 595 ; Boud. n.

119, p. 149 } 3 Par. n. 883.

[III. 347.]

2575. The sum insured
does not constitute any proof
of the value of the object of
the insurance ; such value must
be established in the manner
required by the conditions of
the policy and the general
rules of proof, unless there is a
special valuation in the policy.

2 Alau. 304
J
Ang. Ins. § 11 ; 1

Bell, Com. 642, 3. [III. 347.]

2576> The insurance is

rendered void by the transfer

of interest in the object of it

from the insured to a third

person, unless such transfer is

with the consent or privity of
the insurer.—The foregoing
rule does not apply in the case
of rights acquired by succession
or in that specified in the next
following article.—It is subject
to the special provisions con-
tained in The Insolvent Act of
1864.—The insured has in all

cases a right to assign the
policy with the thing insured.

subject to the ebnditions therein

contained.—C. 2482, 3 j Marsh.
803 ; Ang. § 11, 193 - ; 1 Am.
211 ; Loci. vs. Crasp. 6 L. C. R.

487; Ellis, 76, 77. [III. 347.]

2577. A transfer ofinterest

by one to another of several

partners or ownei's of undivided
property who are jointly in-

sured, does not avoid the policy.

—[III. 349.]

2578. The insurer is liable

for losses caused by the in-

sured otherwise than by fraud
or gross negligence. — Ang.
122 - ; Boud. n. 204, p. 340 —

;

3 Kt. 374, n. c. [III. 349.]
2579. The insurer is nlso

liable for losses caused by the
faults of the servants of the
insured committed without his
knowledge or consent.— C.
2578. [III. 349.]

2580. The insurer is liable

for all losses which are the
immediate consequence of fire

or burning from whatever cause
it may arise, including damage
to the things insured suffered

in their removal or by the means
used for extinguishing the fire

;

subject to the special excep-
tions contained in the policy.

—Ang. § 115
J
2 Par. n. 595,

p. 493; Qu. n. 66, p. 56; C.

2582 ; B. A. Ins. Co. & Josephs
9 L. C. R. 448. [III. 349.]

2581. The insurer is not
liable for losses caused merely
by excessive heat in a furnace,

stove or other usual means of
communicating warmth when
there is no actual burning or

ignition of the thing insured.

—Poth. Ass. c. 1 ; 2 Par. 494,

496; Ellis, 77; Ang. Ill, 112,

115 " ; 1 Bell, Cora. 640, 541.

[III. 349.]
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2582* In oase of loss by
flro the insurer ia liable for the
whole amoant of the loss not
exceeding the sum insured,

without deduction or average.
—Peddie vs. Queboo Fire Ass.

Co., St. Rep. 178 j 1 Ph. 375 j

1 Bell, Com. 643. [III. 349.]

2583. When by the terras

of the policy a delay is given
for the payment of the renew-
ed premium, the insurance con-
tinues, and if a loss occur with-
in the delay, the insurer is

liable, deducting the amount
of the premium due. — Ellis

119 — ; Ang. § 51 ; Marsh.
799, 800; 2 Par. n. 596; 1

Boll, Com. 540, 1, § 3; Ellis,

249 -, Want. vs. Blunt; 12
East, 183. [III. 349.]

2584u The insurer on pay-
ing the loss is entitled to a
transfer of the rights of the
insured against the persons by
whose fault the fire or loss

was caused.—The Quebec Fire
Ass. Co. vs. Molson et al. 1 L.
C. R. 223 -; Ellis, 112, n. 1;
Marsh. 796 ; 2 Par. n. 595, p.
498-500. [III. 349.]

CHAPTER FOURTH.
OF LIFE INSURANCE.

2585. Life insurance is re-

gulated by the provisions con-
tained in the first chapter of
this title, and is subject also

to the rules contained in the
second chapter when these can
be made to apply and are not
inconsistent with the articles

contained in this chapter. —
Articles 2570 and 2583 apply
to contracts of life insurance.
[III. 349.]

2586. Life insurance is sub-

jeot also to the rales contained
in articles 1902, 1903, 1904,

1905, 1906, relating to the per-
sons upon whose life it may be
effected. [III. 349.]

2587. A life policy contains

:

— The name or sufficient de-
signation of the party in whoso
favor it is made, and of the

person whoso life is insured ;

—

A declaration of the amount of

the insurance, of the amount
or rate of premium, and of the

commencement and duration of

the risk ;—The subscription of

the insurer with its date;—
Such other announcements and
conditions as the parties may
lawfully agree upon.—2 Alau.

489 ; Ang. § 284. [III. 351.]

2588. The declaration in

the policy of the age and con-

dition of health of the person,

upon whose life the insurance
is made, constitutes a warranty
upon the correctness of which
the contract depends.—Never-
theless in the ansence of fraud

the warranty that the person is

in good health is to be constru-

ed liberally and not as mean-
ing that he is free from all in-

firmity or disorder.— Marsh.
772-3 ; Ellis, c. 2, p. 205 - , &
n. [III. 361.]

2o89. In life insurance the

sum insured may be made
payable upon the death of tho

person upon whose life it is

effected, or upon his surviving

a specified period, or periodi-

cally so long as he shall live,

or otherwise contingent upon
the continuance or determina-
tion of life.—Ang. 5 274, 275

;

Ellis, 187. [III. 351.]

2590. The insured must
have an insurable interest in
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the iifo upon which tho insur-
nnoo is eneotod.— Ho haH an
insurablo interest in tlio iifo :

1. Ofliimsoif;
2. Of any poraon upon whom

he depends wholly or in part
for support or education

;

3. Of any person under legal

obligation to him for tho pay-
ment of money, «r respecting
property or services which death
or illness might defeat or pre-
vent the performance of;

4. Of any person upon whose
life any estate or interest vest-

ed in the insured depends.— 1

Bell, Com. 544 ; Ang. Ins. §

297-300 Dowd. Ins. 21 ; I.

S. 14 Geo. 3, o. 48, s. 1 ; Ellis,

c. 3, p.232-; 2 Alau. n. 651-556;
Quen. 60, 51, 53. [III. 361.]

2591* A policy of insur-

ance on life or health may pass
by transfer, will, or succession,

to any person, whether he has

an insurablo interest or not in

tho life of the person insured.
— 1 Bell, Com. 545 ; Ellis, o. 5,

p. 2C:^ 204, n. 1. [III. 361.]

fi692t Tho measure of the
interest insured is tho sum
fixed in the policy, except in

cases of insurance by creaitors

or in other like cases in which
the interest is susceptible of
exact pecuniary measurement.
In these oases the sum fixed is

reduced to the actual interest.

—2 Par. n. 593, p. 479 ; 1 Bell,

Com. 644, 546 ; Ang. 9 288

;

2 Alau. n. 552, p. 484. [III.

351.]

2d93. Insurance effected

by a person on his own life is

void if ho dio by the hands of
justice, by duelling, or by
suicide.— Ellis, 192, 3, n. 1,

195 n. 1 ; 4 Bligh R. 164, N.
S. Bolland vs. Disney ; 2 Alau.
563; Ang. § 289 --. [III. 361.]

TITLE SIXTH.
OF BOTTOMRY AND RESPONDENTIA.

2594:i Bottomry is a con-
tract whereby the owner of a
sliip or his agent, in considera-
tion of a sum of money loaned
for the use of the ship, under-
taltes conditionally to repay the
same with interest, and hypo-
thecates the ship for the per-

formance of his contract. The
essential condition of the loan
is that if the ship be lost by a
fortuitous event or irresistible

force, the lender shall lose his

money ; otherwise it is to be

repaid with a certain profit for

interest and risk.—1 Va. 0. M.
I. 3, t. 5, a. 2; Poth. Pr. G. A.
n. 9; 2 Em. 411, 417; 3 Par.
n. 887, 890 ; 1 Bell, Com. 433

;

Sm. M. L. 419 ; Abbott, 113 -

;

Woolrych, 35 ; Marsh. 742, 3 ;

3 Kt. 533-5 ; 1 Ph. n. 298
;

C.Co. 314; 2 Bor. 0. 1673, t. 7.

a. 2, 649, n. [III. 353.]

2595. If the loan be made
not upon the ship but upon the
goods laden in her the contract
is called respondentia. — Auth.



410 BOTTOlltlY AND RKSPONDKNTU.

under a. 2594. [III. 363.]

2596. The loan may bo

mado upon the 8hip, froight

and cargo tugothor, or upon
8uoh portion of either as may
bo agreed upon by the parties.

—Same auth< [III. 353.]

2597. The contract must
specify : 1. The amount of
money loaned with the rate of

interest to bo paid; 2. The ob-
jects upon which the loan is

made. It Etpociiioa al»o the na-
ture of the risk.—Poth. Pr. G.
A. n. 7, --; Mac. 52, 53; Sm.
M. L. 419; 1 Bell, Com. 434;
3 Par. n. 890; C. Co. 311.

[III. 353.]

2598. If the time of the

risk do not appear from the

contract, it runs, with respect

to the ship and freight, from
the day she sails until she is

anchored or moored in the place

of her destination.—With re-

spect to the cargo, it runs from
the time the goods are shipped
until their delivery ashore.

—

ff. L. 3, de naut. fen. ; 2 Va. 0.

M. lb. a. 13, p. 15 ; Marsh.
764; C. Co. 328. [III. 363.]

2599. In loans upon bot-

tomry the ship, with hor tackle,

furniture, armament and pro-

visions, and froight earned, are

held by privilege for the pay-
ment of the capital and inter-

est of the money loaned upon
them.—In loans upon respon-
dentia the cargo is held in like

manner.—If the loan be upon a
part only of the ship or cargo
such part only is held for the

payment.—2 Va. 0. M. ib. a. 7,

Poth. Pr. G. A. n. 9 — ; Marsh.
750 ; C. Co. 320. [III. 353.]

2600. Loans in the nature
of contracts of bottomry or res-

pondentia cannot bo made upon
the wages of sailors.—Va. {).

M. ib. a. 5, fl ; Poth. Pi\ <J.

A. n. 15; 2 Em. 507, 60S; 1

Hell, Com. 435, n. 466; ,'{ Kt.

Com. 363; Morsh. 764; C.

Co. 319. [III. 863.]

2601. A loan made for n
sum exceeding the value of tiio

objects affected for the pay-
ment of it may be annulled iit

the instance of the lender, if

fraud bo proved against the

borrower. — If there bo iio

fraud, the contract is valid to

the amount of the objects iif-

fected for the payment, and tho

surplus of the sum borrowed
must be repaid with legal in-

terest at the place of borrowing.
—2 Va. 0. Ai. ib. a. 3, 15, p.

6, 16 ; Poth. Pr. G. A. n. 12,

13; 2 Em. 501 --; Marsh. 750,

751 ; 3 Kt. 357 ; C. Co. 316,

317. [III. 353.]

2602. The borrower upon
respondentia is not discharged
from his liability by the loss

of the ship and cargo; unless

he proves that he had goodH

aboard, at the time of tho lo.sii,

of the value of the amount
loaned to him.—2 Va. 0. M.
ib. a. 14, p. 16; 3 Par. n. 929;
C. Co. 329; Author, under a.

2601. [Hi. 355.]

2603. A loan upon bot-

tomry or respondentia may bo

made to the master, in case of

urgent necessity, for the repair

and other uses of the ship

;

but, if made to him without

the authority of the owners in

the place where they reside,

or where communication with

them is easy, such part only

of the ship or cargo as may
belong to the master is held
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liirithout
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for tho payment of tho loan;

subject to tho provisions con-

tiiinod in tho next following

article.— 2 Va. O. M. ib. a. 8,

p. 10; 2 Em. 424, 4;{0 ; 3 Par.

11. DOU, p. 607 ; I IJoll, Com.
4138-432, 441 ; 3 Kt. 366-7 ; Sm.
M. L. 421, 422; Abbott, 163,

164; ('. Co. 321. [III. 366.]

2604. The parts of the

owners, oven if residing in tho

placo where tho loan is made,
are held for tho payment of

money loaned to tho mustor for

repairs and provisions, when
tho ship has Iboen ailroightcd

with tho consent of such owuors,
and they have refused to furnish

their contingent for putting her
in condition for the voyage.—

2

Va. 0. M. ib. a. 9 ; Ib.b.2,t. 1,

a. 17 ; C. Co. 322 ; Auth. undoA
a. 2603. [III. 366.]

2605> Loans upon bottomry
or respondentia, made for tho

latest voyage, aro paid by
proforonco before those of a
preceding one, even when it is

declared that tho latter aro

continued by a formal renewal.

—Tho loans made during tho
voyage aro paid by preference
over those contracted before

the departure of tho ship ; and
if several loans be contracted
during tho voyage tho last is

preferred to any which precede
it. — 2 Va. 0. M. ib. a. 10

;

Guidon, e. 19, a. 2, 3 ; Poth.
Pr.G. A. n. 63j 3 Par. n. 919

;

Sm. M. L. 424 ; Abbott, 163-4;
1 Bell, Com. 438 ; 3 Kt. 358

;

C. Co. 323. [III. 355.]

26GC. The lender upon re-

spondentia does not bear tho

loss of goods which perish by
perils of tho sea, when such
goods have been transferred

26

from the ship speoiflod in tho
contract into a difforentono

;

unless it is proved that such
transfer was caused by irre-

sistible force.— Poth. Pr. G. A.
18; 2 Km. 649 ; 3 Bou.-Pat. 168,

164,171,0; Mar«h. 764; 3 Kt.

360; Co. C. 324. [III. 365.]

2607. If the ship or cargo
upon which a loan is made bo
totally lost, by a fortuitous

event or irresistible force,

within tho timo and place for

which tho risk extends, tho

money loaned cannot be re-

covered.—2 Va. 0. M. ib. a.

11, p. 12; Poth. Pr. G. A. n.

I'J; Marsh. 769, 760, 762, 768;
1 Bell, Com. 433, n. 460 ; 1 Kt.

365; C. Co. 325. [III. 365.]

2C08. Losses arising from
defect in tho thing, or caused
by tho act of tho owners, master,
or charterer, aro notconriidered

fortuitous cvonts, unless there

is a special agreement to tho
contrary.—2 Va. 0. M. ib. a.

12, p. 14; Poth. Pr. G. A r>.

34 ; £m. c. 1, 8. 2 ; 1 liau
Com. 437 ; Marsh. 762 ; 3 Ki.
366; C. Co. 326. [III. 357.]

2609. In ease of partial

loss by shipwreck or other
fortuitous event, the payment
of the sum loaned is reduced
to tho value of the things held
for it which are saved.—2 Va.
0. M. ib. a. 17, p. 12, 20 ; Poth.
Pr. G. A. n. 47; 2 Em. 544,

547; 3 Kt. 369; Marsh. 768;
C. Co. 327. [III. 357.]

2610. Lenders upon bot-

tomry or respondentia contri-

bute to general average in dis-

charge of tho borrower.—They
do not contribute to simple
average or particular damages,
unless there is an arrangement
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to that effeot.—2 Va. ib. a. 16

;

2 Em. 620 ; Poth. Pr. G. A. n.

42-6 ; Marsh. 760-5 ; 1 Boll,

437; C. Co. 330, 400, 403; 3
Kt. 359, 360. [III. 357.]

2611. If there be a loan
and also an insurance upon
the same ship or cargo, the
lender is preferred to the in-

surer upon whatever is saved
from the shipwreck, for the
capital only of his loan.— 2
Va. 0. M. ib. a. 18, p. 12,

13, 20; Poth. Pr. G. A. n.

49; 2 Em. 267, 8; 1 Ph. 301,
302 ; 0. Co. 331 ; Par. 855

;

Mori. Grosso avonturo, 322

;

Am. 1188. [III. 357.]

2612< Bottomry and ro*

spondentia bonds made pay-
able to order may bo negoti-
ated by indorsement. Such
negotiation of them has tho
same effeot and produces tho
same rights as the transfer of
other negotiable instruments.— 2 Em. 553, 4; Mao. 53;
Abbott, 115. [III. 357.]

FINAL PROVI SIGNS.
2613i The laws in force at

the time of the coming into

force of this code are abro-
gated in all cases :—In which
there is a provision herein hav-
ing expressly or impliedly that
effect;—In which such laws are
contrary to or inconsistent with
any provision herein contained

;

—In which express provision is

herein made upon the particu-

lar matter to which such laws
relate ;—Except always that as

regards transactions, matters
and things anterior to the
coming into force of this code,

and to which its provisions

could not apply without hav-
ing a retroactive effect, the
provisions of law which with-

out this code would apply to

such transactions, matters and
things remain in force and
apply to them, and this code
applies to them only so far as

it coincides with such provi-

sions. [III. 391.]

2614. The declaration that

certain matters are regulated

by the Code of Civil Proceduro
shall not have the effect of re-

pealing any existing rule or of

abolishing any mode of pro-

ceeding now in use until the said

Code of Civil Procedure shall

have become law. [III. 391.

2615. If in any article of this

code founded on the laws exist

ing at the time ofits promulga-
tion, there be a difference bo-

tween the English and French
texts, that version shall pre-

vail which is most consistent

with the provisions of the exist-

ing laws on which the article

is founded ; and if there bo any

such difference in an article

changing the existing laws,

that version shall prevail which

is most consistent with tho in-

tention of the article, and the

ordinary rules of legal inter-

I pretation shall apply in deter-

I
mining such intenticn.

END.
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Abandonmbnt of property, in em-
phyteusis, 580 ; does not discliarge
purchaser in alienation for rent,
i<95 : by ascendants, 781, 1377

;

of divers things, see Surrender

;

Stray property ; Insurance.
Absbncb, defined, 86 ; as regards
marriage, 108- 1 1 a ; as regards con-
tingent rights, 104-107.

Absbntbk. — Curator to, when
named, 87 ; appointment of, 88 ;

duties and powers of, 89, 90, 91

;

when his powers cease, 9a.—Pro-
visional possession of property of,

93*97 : definitive possession of pro-
perty^ of, 98 ; contingent rights
accruing to, 104-107; care of aimor
children of, 113, 4.

Abusb of enjoyment, 480.
AccBPTANCB.—cy Community, see
Community.—cy Gifts, 787, 788.

789 : by tutors, 789 : when pre-
sumed, 788 : form of, 788 : wnen
may be made, (see Gifts) 791, 793,
794.

—

Of Successions, oy heirs,

see Successions : by minors, 301

;

under benefit of inventory 649,
(>6o.—Oflegacies, 96f>.—Oftrans-
fer, is equivalent to notice, 1571.

Accession, right of, in general,
(see Ownership), 408-413 ; as re-

• gards immoveables, 414-428 ; as
regards moveables, 439-4^3; over
what is produced by a thing, 409-
413 : over what becomes united to
a thing, 413 : between coheirs, 6«3

;

as regards joint legatees, 868 ; be-
tween consorts, 637 ; between joint

donees, 868.
AccBssoRiES, comprised in legacies,

891 ; in sale, 1499, 1^74.
Accident, see Fortuitous event.
Account.— <y community, 1354-

1378.

—

By beneficiary Aetr, 677.

—

By tutor^ when due, 308, 309 ; may
be rendered to emancipated minor,
310 ; balance of, bears interest,

313; renderedat cost of minor,

310 ; to emancipated minor assist-

ed by his curator, 318 ; may be de-
manded before end of tutorship^

309.
Accretion, &f property bequeathed,
888; see Accession.

ACKNOWLRDGMBNT.— Cy tUbt, IH
commercial matters, how proved,
1335 ; must be in writing to avoid
prescription, 1335.

—

Of Ulegiti-

mate children entitles them to
maintenance, 340.

AcQUBSTs of community, see Com-
munity.

Acquittance, see Payment.
Act op man. Servitudes established

by, see Servitudes.
Act op parliament, see Laws.
Actions.—For removal of tutors,

see Removal.—To establish status
are imprescriptible, 335.—Ofminor,
in name of his tutor, 304 ; for

wages, 304.—Real, ofemancipated
minor, 320.

Acts.—(Statutes)when public, when
private, 10; private must be plead-

ed, public not, 10.

—

NotariaI,{ovm
of, t3o8, 1209 ; effect of, and what
they prove, taxo ; how contradict-

ed, 131 1.

—

Individual, to be done
by several may be done by maio-
nty, 17 § 19; confirming voidable
obligations, requisites of, 1314;
done abroad, effect of, 7.

—

Of re-

coptition^ how far make proof of

primordial title, 1213.— l/nderpri-
vate signature, what proof they
make, 1333 ; how proved, 1333,

1324 : how acquire a date certain,

1325, 1336; may be proof against

him who wrote them, 1397, 1338.

but not in his favor, 1337, 1339.--

Authentic, how make proof, 1307

;

how construed, 8 ; in form of

country where they are executed,

J.—Commercial, presumed to be
made on the day of their date,

1326.

—

Of civil status, defined,

17, § 22 ; must contain only what
is requisite, 39; parties to, may
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sometimes be represented by attor-

ney, 40 ; must DC read to tne par-

ties, 41 ; are inscribed on two re-

gisters, see Registers ; how proved
when registerslost, 51.—Rectifica-

tion of, 75, 76; in case of total

omission, 77 ; against whom effec-

tive, 78.—Extracts from registers

of, are authentic, 50.—cy birth^

what they must contain, «4, when
parents are unknown, 56 ; by whom
signed, 53 ; prove filiation, aa8.—
ty matTut^'t, publication of bans
and certificate, 57, 58, 60 ; bans
may be dispensed with, 59 ; dis-

allowance of oppositions must be
notified, 61 ; no opposition can be
founded on promise of marriage,
6a ; by whom must be signed, 64 ;

what they must contain, 65.

—

0/
turia/, none within 34 hours, 66 ;

what they must contain, 67 ; as

regards hospitals, &c., 68.

—

O/
retig^ioHS profession, kept in re-

gisters, 70: what they must con-
tain, 7a ; how authenticated, 71.

Additionai^ value, given by till-

ing, &c., privilege for, aoo9, aoio.

Additions, of parties to acts of civil

status, 54, 58, 67.

Administration, of community,
see Community; of tutors, see
Tutorship ; of curators, 337-348 ;

voluntary, see Negotiorum gestio.

Administrator, testator may con-
stitute his executor an, gai ; how
replaced, ga^, 934 ; see Wills.

Admissions, judicial or extra-judi-

cial, ia43 ; judicial, when may be
revoked, xa45 ; extra-judicial, how
proved, 1344.

Adultery, a cause of separation
from bed and board, 187, 188.

Advances, as regards commercial
agents, 1750.

Adviser, judicial, see Judicial Ad-
viser.

Advocates, 173a ; prescription

against, aa6o.

Affinity, see Witnesses ; Wills ;

Marriage.
Affirmation, when equivalent to

oath, 17 § 15.

Affreightment—General provi-
sions—Contract of, how made,
3407 : who may make it and who
are bound, 3408 ; liability of ship

and freight for lessor, and of cargo

for lessee, 3409 ; dissolved when
irresistible force prevents the voy-
ngc, 3410; if obstruction is only
temporary, contract subsists, with-
out claim for^ damages on either
side, 3411 : right of freighter to

unload during detention, 3412;
what general rules govern, 3413.—
Charter-party, 3414 ; what memo-
randum of, specifies, a4i5 ; how
time of lotiding, unloading and de-
murrage nre regulated, 3416 ; bill

oflading should be signed forgoods
shippecf under,

_ 2417 ; lessee of

whole ship entitled to freiglit on
any cargo taken without his con-
sent, 3418.

—

Conveyance 0/goods
in a general ship, 3419.

—

hill of
lading, how signed and delivered,

a4ao ; transferable by endorse-
ment, 3431 ; freighter on receiving,

is bound to return receipts given
by master, 3433 ; is proof against
party signing it, 2^22.—Obliga-
tions 0/ owner and 0/ tnastet.—
Of owner, as regards ship, 3433.
Of master, as to pilots, 3433 ; as to

receiving and stowing, and bill of

lading, 3434, 3435 ; as to departure
and course of voyage, 3436 ; as to

safety of cargo, 3437 : as to deli-

very of goods, ,3438, 3439 ; when
ship becomes disabled, 3530 ; how
it ceases as to cargo, 3430; and
time allowed for discharging cargo,

3431. Of owner, as to damages
caused by pilots, 3433 ; as to other
losses, 3433 ; not beyond value of

ship and freight, 3434, 3435 ; when
owner is also master or seaman,
3436.

—

Obligations oflessee, 3437

;

he cannot snip prohibited, uncus-
tomed or dangerous goods, 343S

;

he is liable for full freight if he
does not load ship fiilly, 3439 ; is

liable if he delays the ship, 3440

;

his liability if he fails to furnish a

return cargo, 2^\.'-Freight, what,
and when due, 3443 ; amount of,

regulated by agreement or usage,

2443 ; when affected by duration
ot voyage, 2444; when payable by
time ceases during detention by
sovereign power, 2445 ; may be
claimecT for goods not declared, or

they may be discharged at the place

of loading, 2446 : is due upon out-

ward voyage only when prohibi*
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tion oftnuleobli^Mfthipto raturn,

3447 • du« notwithitanding delay
to repair ehip when master or
owner ii not in fault, 3448 : is due
only in part, when ship cannot be
repaired nor another got, 3448 ; is

due upon goods necessarily sold,

and what price is due to owner of
goods, 3449; is due upon goods
cast overboard, and now value
thereof paid, 3430 : is not due
upon goods lost by shipwreck or
captured by an enenty, 3451, un-
less afterwards saved or recap-
tured, 3453 ; master's privilege for,

with primage and average, 3433

:

duty ofa conripee and his liability

for, 3454 ; when goods may be
abandoned for, iA^s.—Primaft
and av*rag0, liability for, the
same as that for freight, 3456.
Dtmurragie, what is, 3^57 ; when,
how and by whom due, 3458-
346a

Agb, of majority, 346, 334 ; what,
requisite for marriage, 115.

Alibnation for rent, see Rent,
alienation for.

Aliens, how become British sub-
jects, 31, 33, 33; rights of, 34, 31$

;

when may be jurors, 36 ; may be
sued here, 37 ; non-resident, bound
to give security for costs, 39;
when subject to laws of Lower
Canada, 6; subject as to status
and capacity to laws of their own
country, 6 : may inherit in Lower
Canada, 609 ; may be witnesses to
wiDs, 844.

Alirn woman, naturalized by mar-
riage with British subject, 33.

Alimbntarv allowance, see
Maintenance.

Alluvion, right of riparian pro-
' tor to, 430.

Ai.. ^rations, in registers of civil

status, responsibility of official de-
positary for, 53.

Alternative, see Obligations.
Ambiguity, of laws, how dealt with,

II, 13.

AMELioRATiONS,see Improvements.
AttuuilissetHent, see Mobilization.
Animals, responsibility of owners
or lessees of, 1055, 1056 ; found
straying, 594.

Annuities, value of, how deter-
mined, 1915.

26*

Answers, inserted by notaries in

protests do not make proof, 1309.
Appeal, in matters or tutorship,

381, 388 ; in matters of emancipa-
tion, 316 ; in matters of interdic-

tion, 333.
Application of laws, 6.

Appointment of heir, by contract
of marriage, valid, 830.

Apprentices, their responsibility,

1053 ; responsibility of masters oL
1054; prescription of wages of,

3363 ; privilege of, 3006 ; not
bound to return to succession the
expenses of their apprenticeship,

730.
Appropriation of payments, see

Imputation.
Architects, see Lease and Hire of
Work; Prescription.

Archives, see Records.
Arrears of annual rents, prescribed
by five years, 3350 ; when claim
for, must be registered, 3133, 3135,

Arrest of debtors, 3377.
Artisans, responbible for their ap-

prentices, 1054; rules applicable

to, 1696, 1697.
Ascendants, when and from whom

entitled to maintenance, 166, 167 ;

to whom they owe maintenance,
166, 167, 168 : when and how they
inherit, see Successions.

AssetnbUt eU partnts, see Family
council.

Assessments, borne by usufruc*

tuary, 471.
Assignee of right of succession may
be excluded from partition^ on
being reimbursed, 710 ; of litigious

right may be satisfied by reim-
bursement, 1582.

Assignment of debt, see Transfer

;

of litigious rights, see Sale ; of
rights of succession, see Sale ; of
lease by lessee, 1638 ; of lease of a
farm on shares requires consent of
lessor, 1646.

Assigns, see Representatives, legal.

Assurance, see Insurance.
^

Attachment, for rent, right^ of
lessor to, 1623, 1624 ; in revendica-

tion, right ofvendor to, 1998, 1999.
Attorney, power of, see Mandate.
Attorneys, responsibility of, see
Mandatary.

Attorneys adlites, 1732; prescrip-

tions against, 3360.
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Auction, voluntary sale by, 1564 ;

when licensed auctioneer is not

required, 1565, 1566; adjudication,

and entry in sale-book complete
sale by, 1567: resale of property

sold by, and not paid for, 1568.

Authenticity, of registers of civil

status, 42, 50; of notarial acts,

X2o8, i2og ; of copies of authentic

copies, 1215-1219; of acts made
abroad, 7, 1220.

Authority, Parental^ see Parental
authority.—.Min'^a/, see Marital
authority.

Authority to take possession.—
Of property of absentees, when
granted, 93, 94« 9S ; nature of, 96

;

should be followed by an inventory,

97 ; when moveables may be sold

under, 97 ; when possession may
become absolute, 98 ; presumptions
resulting from, cease from day of
absentee's death, 99 : effects of,

cease as soon as absentee returns,

100, loi ; recourse of children of
absentee, 102 : when it has been
granted, claims against absentee
may be enforced against person in

possession, 103.—Of succession,

may be demanded by wife when
husband leaves no heirs, 607, 6.i8,

639; may be demanded by the
crown in default of either heirs or
surviving consort, 607, 638, 639.

Authorization.—O/ corotter, ne-
cessary for burials m certain cases,

69.

—

Of wife., to bind herself, to

give, or to receive, 177-184; to

appear in judicial proceedings, 1 76,

178, 180 ; as mandatary, 1708 ; as
curatrix to her husband, 342 ;

when genera], avails only for acts

of administration, 181 ; of age, by
husband under age, 182 ; general,

to alienate immoveables is void,

181 ; to release husband from
prison, or to establish children,

1297.

—

0/ttitor, when required for

minors, 297, 301, 306, 307.
Avoidance of contracts and pay-
ments made in fraud of creditors,

1032- 1040.
Bad faith, as regards expenditures
and improvements, 417 ; must be
proved, 2202.—see Prescription.

Bailiffs, c: not buy certain litigi-

ous rights, 1485.

Bakek, see Provisions.

Balance, due by tutor to minor,
bears interest from closing of the
account, 313 ; due by minor to
tutor, bears interest from judicial
demand, 313.

Banking, corporations prohibited
from, unless specially authorized,
367 ; rules which govern companies
formed for, 1888.

Bank-notes, prescription of, 2260,
2348.

Bankruptcy, definition of, 17 § 23;
as regards payments and contracts
with respect to third parties, 1032-
1040 ; registration ineffectual witii-

in thirty days of, 2090.—See
Obligations ; Hypothecs.

Bank-stock, is moveable, 387.
Bans.—Publication of, and certifi-

cate thereof, 57, 58, 130 ; dispensa-
tion from, 59, 134 ; when and where
made, 130, 131, 133; mist be
renewed if marriage does not take
place within the year, 60.

Bargain, see Contracts; Estimate
and contract.

Barratry, definition of, 2511.
Bastard, see Illegitimate.

Baths, floating, are moveable, 385.
Beaches, ownership of grass grow-
ing on, 59 1 ; wood and other objects

obstructing them, provisions con-
cerning, 594.

Beams, restoration of, is among
greater repairs, 469; how placed
in common wall, 514.

Beneficiary heir, see Heir, bene-
ficiary.

Benefit of discussion, see Discus-
sion.

Benefit of division, see Division.

Benefit of inventory, see In-

ventory.
Bet, when binding, 1927, 1928.
Betterments, see Improvements,
Betting, when gives rise to action,

1927, 1928.
Rill of lading, see Affreightment.
Bills of exchange, definition of,

2279 ; essentials of, 2280 ; who are

parties to, 2281 ; to whom made
payable, 2282 ; when and where
payable, 2283 ; niay be drawn in

sets, 2284 ; mention of value re-

ceived, 2285. — Negotiation of
22S6 ; when may bo transferred

and effect of transfer aftei matu-

rity, 2287 ; endorsement may I"''
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restricted or modified. 2288 ; holder
mny strike out the last and any
prior indorsement, except that of
payee, 2289.

—

Acceptance of., pre-

sentation for, 2290: presentation
to drawee au besoitiy 2290; when
must be presented for, 2291 ; how
made, 2292, 2293 : effect of, 2294

;

cannot be cancelled without con-
sent of all the parties to the bill,

2295 ; may be accepted, after pro-
test, by third party for honor, 2296

;

notice to be given of, for honor,

2297.— Non-acceptance'—nay be
protested for, and eftect ofprotest,
2298 ; may be noted for, and how,
2299 : how and by whom protested
ornoted for, 2300-2305.

—

Liability

ofparties tOt 23x0; of warrantors,
231 1 ; of acceptor, 2312.

—

Pay-
ment o/, when and where must be
demanded, 2306-2309 ; effect of,

by drawer, 2313 ; by endorser,

2314 ; on what part of the set

must be made, 2315 ; how re-

covered, when bill is lost, 2316

;

for honor, after protest, 2317

;

what must be comprised in, 2318.—Protestfor non-payment, when
and where made, 2319, 2320; of
bill drawn abroad, 2321 : effect of
want of, 2322, 2323 ; when want of,

is excused and when not, 2324,

2325. Notice of, at whose request

given, 2326 ; by whom and in what
form, 2327 ; where and how given,

2328, 2329 ; when must be given,

2330: party receiving, bound to

notify those he intends to hold
liable, 2331.

—

Interest and com-
mission on, 2332-2334; usurious,

does not render bill void in hands
of innocent holder, 2335.

—

Dam-
ages on, rate of, when drawn
abroad, 2336, 2337 ; arbitration in

case of disagreement as to rate of
exchange 2338, 2339.—Z<7j^, how
payment of, recovered, 2316.

—

Generalprovisions. Law ofEng-
land (30th May, 1849) to govern
in the investigation of facts, and
in matters not provided for by
Code, 2340, 2341, but parties to

suits upon, may be examined on
oath, 2342.

—

Prescription of, 2i(ya,

2267.
BiRTii, established by registers of

civil status, 228 ; by possession of

status, 229, 330 : how established
otherwise, 231-234; see Acts, of
civil status.

Blanks, not allowed in registers
for registration of real rights, 2180.

Boarding schools, prescription for
tuition, board and lodging in, 2261.

Boats, are moveable, 385.
Boilers, when immoveable by des-

tination, 379.
Books, not comprised in the word
"moveables," 395.

Borrower, obligations of, 1766.
Bottomry, see Loan upon bottomry
and respondentia.

Boundaries, proprietors may oblige
their neighbours to settle, 504.

Branches, of trees, may be cut by
owner of the land over which they
hang, 529.

Breach, see Infraction.
British subject, every, enjoys civil

rights in Lower Canada, 18 ; who
is, and how a person may become,
20-23.

Brokers, defined, 1735 ; obligations
of, 1737-

Brother-in-law and sister-in-

law, marriages between, prohibit-
ed, 12.1;.

Brothers ^nd sisters, marriage
between them, or connections 111

the same degree, prohibited, 125.
Builder, privilege of, 2009, 2013;

responsible for the goodness of his
work, 1684, 1685, 1688 ; prescrip-
tion as to his warranty, 2257,
2259 ; registration of his privilege,

2103 ; see Lease and Hire, of
work.

Buildings, owner of soil may make,
above or below it, 414 : presumed
to be made by owner unless con-
trary is proved, 415 ; made with
materials of another, must remain,
but owner is bound to pajr value
and damages, 416; made in bad
faith on property of another, may
be removed or kept at their valua-
tion, 41^ ; if made in good faith,

builder is entitled to their value,

417; requisite distances and works
between neighbouring, 332 ; servi-

tudes relating to, 533.
Burial, when should take place,

66 ; what act of, should contain,

67 ; rnlcs as to, in religious houses
pretation of, see Interpretation, of
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and hospitals, 68: of persons
dying in places ofconfinement, 69.

Butcher,^ see Provisions.
Buyer, his obligations, 1533; (see
Payment; Interest; Dissolution;
Redemption ; Sale ;) disturbed or
fearing disturbance may demand
security before paying, 1535 ; rights

, and obligations of, upon dissolu-
tion of sale for non-payment,
1539 ; bound to remove the things
bought, 1C44 ; his rights in rela-

tion to seller's right of redemp-
tion, 1546-1560 ; see Purchaser.

Cadastral plans, 3x66-2176.
Canada gazette, official an-
nouncements in, prove themselves,
1307,

Cancelling, of contract to build,
by owner, 1691 ; of real rights,

whenmay take place, 2x48— ; see
Registration.

Capacitv, for contracting, 98.^-0.87

;

by what law regulated, 6; with
regard to contracts in general,

985-987 ; sale, 1482 ; deposit, t8oo,
x8oi: novation, X170: transac-
tion, 1919; traders, X79, 323; ten-
der, 1 163; gifts, 759, 761; wills,

8^1, 832 : attesting witnesses, 1208;
witnesses to wills, 844, 85 x ; mar-
riage, 1x5; quasi-contracts, 1053.

Capias, by what laws governed,
2277.

Capital, of rents, how estimated,
xgxs.

Captain of ship, see Master.
Care, ^

of children, husband has,
gending suit in separation from
ed and board, 200; of children of

absentees, xx3, 114.

Carriage ofpassengers in merchant
vessels, 2461, 2467.

Carriers, subject to same obliga-
tions as inn-keepers with regarc^
to things entrusted to them, 16^,
x8o2, 7,803; their obligations with
regard to conveyance and trans-

Eortation, 1673; their responsi-
bility, X674-X677; are not respon-

sible for loss caused by fortuitous
event, X678 ; their rights, X679,
x68o.

Cattle, see Animals ; Lease, of
cattle on shares; as regards usu-
fruct, 478.

Cause, or consideration, in con-
tracts, 984.

marriage, see

see

are

Celebration of
Solemnization.

Certificate of hypothecs,
Registration.

Charges, and assessments,
borne by usufructuary, 471.

Charter-party, see Atlfreightment.

Cession, see Assignment.
Checks, provisions concerning,

3349-3354.
Child, presented for baptism, when
parents unknown fact to be men-
tioned, 56 ; legitimacy of, born
during, before, or after marriage,
2x8, 23 X, 227 ; when cannot oe
disowned by husband, 219, 320,

22^ ; when may be disowned by
heirs of husband, 234.

Children, interpretation of the

word, 980; of absentees, care of,

XX3, XX4 ; must be maintained and
brought up by their parents, 16^

;

i>rovi!»onal care of, during suits

or separation from bed and ooard,

remains with father, unless judge
otherwise orders, 300 ; when sepa-

ration is pronounced, are placed

under the care of the parent indi-

cated by the court, 314, 3x5; are

not deprived of their rights bv
separation from bed and board,

2x6 ; remain under parental autho-

rity until majority or emancipation,

243-245 ; subsequent birth of, to

donor, 8x3.

—

luegitimate^ when
and how legitimated, 337-239;
when acknowledged are entitled to

maintenance, 2/L0 ; have an action

to establish their paternity or

maternity, 34X ; in certain cases

cannot receive by gift more than

maintenance, 768.
Chimneys, between neighbours,

regulations concerning. 533 ; what
repairs of, are borne by lessee, 1635.

Church, see Prescription.

Civil death, effects of, 30, 35, 36

:

how caused, 3x - - ; firom what time

it takes effect, 37; hew it ceases, 38.

Civil rights, see Rights, civil.

Civil status, of persons, by what
law govemea, 6 ; see Acts of civil

status.

Clause, Penal, see Penal clause.

•—Resoluioryt see Obligations

;

Gifts ; Sale.

Clearance, obligation of neigh-

bours as to, 53 X.
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35. 36

;

hat time

ases, 38.

ivil.

>y what
of civil

clause,

nations ;

Clerks, privilege of claims of, 2006

;

prescription of claims of, 2263 ; of
notaries, cannot be witnesses to

wills, 844 ; of courts, cannot buy
litigious rights which come under
the jurisdiction of the court to

whicn they belong, 1485.
CoDEBTORs, see Obligations.
Codicil, is a valid form of disposi-

tion causa mortis, 840.
Cohabitation, effect of, iis regards

certain nullities in marriage, 149,
151-

Coheirs, see Registration.
CoLBCATEES, sce Registration.

Collaterals, see Successions.
Collocation, sec Privileges; Hy-
pothecs ; of life-rents, 1914.

Commencement of proof in
WRITING, as regards filiation,

233, 233 : a ground for admitting
oral evidence, 1233.

Commercial matters, oral evi-

dence in, 1233; joint and several
liability in, 1105.

Commercial writings, their date,

1226 ; transfer of, 1979 ; see Bills

of exchange.
Commission, see Bills of exchange.
Commission merchant, see Factor.

Commodatum, see Loan for use.

Common property, between ne'jh-
bours.— IVails, division, presumed
to be common, 510 ; marks of not
being common, 511; by whom re-

paired, 512, 513 ; how maybe used,

^14, 519 ; how may be raised, and
mdemnity in

^
such case, 515

;

rebuilding of, if too weak to be
raised, 516 ; how superstructure
may become common, 517 ; how
adjoining wall rnay be made com-
moHj 518 ; building and repair of
adjoining walls and fences 520;
no openings allowed in, 533.

—

IHJferent stories of same house,

building and repairs of, by owners
of, 521.

—

bitches, when common,
523, 524, 525 ; are kept at common
expense, 526.

—

Hedges, 527-529.
— Trees, 528-530.

Community, of property between
consorts, takes place in the absence
of stipulation to the contrary 1260

;

two kinds of, 1268 : commences
from the day ofthe marriage, 1269 ;

cannot be stipulated to commence
at any other time, 1269

—

Legal,

definition of, 1270 ; how establish-

ed, 1271.

—

Assets o/\ 1272, 1273
how mines and auarries enter into,

1274 ; immoveables of either con-
sort do not enter into, 1275 ; what
as to immoveables acquired afler

the contract, 1275 ; as to immove-
ables given to one of the consorts
in view of, or during, the commu-
nity, 1276, 1277 ; immoveables ex-
changed for private property or
obtained by licitation do not fall

into, 1278, 1279

—

Liabilities of,
1280 : how far affected by anterior
debts of wife, 1281 ; debts of
moveable successions accruing to
the consorts during marriage, 1282,
1289 ; what as to debts ofimmove-
able successions, 1283, 1284; what
as to debts of successions partly
moveable and partly immoveable,
1285, 1287, 1288 ; recourse of wife
for compensation in default of in-
ventory being made, 1286; debts
of wife contracted with consent of
husband, 1290 ; debts contracted
by wife under power of attorney
of her husband, 1291.

—

AdmtntS'
tration of, and effects of acts of
either consort tt^on.— Po^er of
husband over, 1202 ; cither consort
can only bcqueatn his share, 1293 ;

what as to legacy of a thing be-
longing to community, 1293; pro-
perty of, liable for pecuniary con-
demnations against husband for
offences or quasi-offences, but not
so as to the wife, 1294 ; condem-
nations entailing civit death affect

only property of the consort con-
demned, 1295; liable for acts done
by wife either under judicial au-
thorization, or as public trader,

1296 : price of property sold may
be pretaken from, 1303 ; amount
of private debt paid out of, may
be pretaken from, 1304: how ap-
propriation in such case may be
established, 1305, 1306 ; property
of, how liable for any benefits con-
ferred upon children of the marri-
age, 1308, 1309

—

Dissolution of,

1310 ; see Separation of property

;

when dissolution of, by separation
gives rise to rights of survivorship,

1322 ; how dissolution may cease,

1320, 1321. — Continuation of
when it takes place, 1323 ; de-
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manded by minor children avails

those who are of age, 1335 ; sur-

viving consort does not succeed to

the children who die during, 1336

;

huw property of, divided, 1337

;

how mav be accepted or rejected,

1328 ; what pro^ierty it comprises,
>3a9-i33< : liabilities of, 1333, 1334

;

surviving consort is head and ad-

ministrator of, X333 ; how dis-

solved, 1335 : formalities required
when dissolution of, is demanded
by the surviving consort, 1336

:

formalities requisite when dissolu-

tion is demanded by the children,

1337.

—

Acceptance or renuncia-
tion o/, right ofwife and children as
regards, 1338 ; when wife may not
renounce, 1339, 1340; wife under
age is relievaule from, 1341 ; sur-

viving wife must have inventory
made, when and how, 1343, 1350;
when she may renounce without
an inventory, 1343: delay for in-

ventory and deliberating, i344>

1345; wife sued as in community
may obtain extension of delay,

1346; when wife may _
renounce,

1347, 1348: her renunciation may
be attacked by her creditors, 13^1

;

rights of wife to subsistence during
the delays, 1353; renunciation of
by heirs, \w—Partition of, 1354.
Partition of assets; what things

must be returned, 1355, 1356:
what things may be pretaken,

1.157 > pretakings of tne wife,

1358 : pretakings of the husband,

1359: replacements and compen-
sations bear interest from the dis-

solution of the community, 1360

;

how property is divided, 1361 ;

how division takes place when
heirs disagree, 1363; how parti-

tion is effected, 1363 ; recourse of
coj^^artitioners for their individual

claims, 1365 ; interest upon such
claims, 1366 : gifts from one con-
sort to the other are not chargeable
to the community, 1367. Partition

of liabilities, 1369, 1378 ; wife is

not bound for debts beyond benefit

she claims, 1370; husoand bound
for the whole of the debts as re-

l^ards the creditors, 1371 ; excep-
tion as to private debts of the
wife, 1372; wife may be sued for

the whole of her private debts.

saving her recourse, 1373; wife
cannot get back what she paid
beyond her share, unless she ex-

pressed her intention of paying
only her half, 1375 : see Renuncia-
tion.

—

Conventional, is susceptible

of different modifications, 1262,

1384 ; see Mobilization ; Preciput

:

Realization ; Separation of debts

;

wife may stipulate that she will

take back free and clear what slic

brought, 1400 : consorts may stipti-

jnte for unequal shares, 1406 ; share

in debts is profwrtionate to share
in assets of community, 140^

;

effect of definitive agreement tor

a certain sum in lieu of share,

1408, as regards the heirs, 1109,

as regards creditors, 1410; wnen
it is stipulated that the survivor

shall have the whole of the com-
munity, the heirs of the other may
take back what he brought into

the community, 141 x ; may be
stipulated to be by general title,

1413 : remains subject to rules of

legal community, 1414.

—

Excln
sion o/t 14 15 : powers of husband
in such case, 1416-1419 ; wife may
at same time stipulate for the en-

joyment of certain property, and
effects ofsuch stipulation, 1430.

Communities, relit;iuus, must keep
registers of their burials, 68 ; must
keep registers of the taking religi-

ous vows, and how, 70-74.
Commutation of sentence restores

civil life, 38.

Compensation (Indemnity), when
wife may demand, 1286 ; for price

of immoveable sold, how claimed

by husband or wife, 1307 ; due

wife for debts of a succession de-

volving to husband, paid out of

community, 1383 ; when husband
may claim, 1390 ; due to either of

the consorts respectively, 1303,

1304; from what property taken,

1307 ; bears interest from the day

qf the dissolution of the coinnui-

nity, 1360 ; for payment out of

community of debts of a succes-

sion falling to one of the consorts,

X387 ; for improving private pro-

f)erty of a consort, or freeing it

irom claims, 1304
CoMPEXSATioN (Set-ofF) when it

takes place, 1187; when by sole
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1420.

restores

^y), when
for price

claimed

)o^ ; due

^sion de-

Id out of

Thusband

I
either of

|y. 1303.

|y taken,

the day

I co.tinni-

out of

succes-

bonsorts,

late pvo-

|eeing it

irhen it

I by sole

operation of law, 1188; takes place
notwithstaoding term granted by
indulgence, ii8q; when it does
not take place, i loo ; may be set

up by surety for whatever creditor

owes principal debtor, 1 191 ; may
be set up by one ofjoint and seve-
ral debtors for what is due his

codebtor to the extent of the share
of the latter, 1191 ; cannot be set

up by the debtor who consents to

the assignment of his debt, 1102

;

how effected when both debts
are not payable at the same place,

1 193 ; wiien it may only be pleaded,
1 104 ; when there are several
debts, is governed by the same
rules as imputation of payments,
119^ ; does not take place to the
prejudice of the acquired rights

of third parties, 1196; failure to

set up deot in, may cause loss of
privileges and hypothecs attached
to it, as against third parties, 1197.

Complicity in death of testator,

893.
Computation, of time for prescrip-

tion, 2240.
Concealment, of community pro-
perty by wife, renders her liable

as in community, 1348 ; of efiects

by consort gives rise to forfeiture

of his share thereof, 1364.
CoNcuBiNARiBs, gifts between, 768.
Condemnation to corporal punish-
ment, when cause of civil death,

31, 33 : when dissolves community,
36 I 7 ; disqualifies for tutorship,

36 S3-
Conditions, required for validity of

contracts, 984 ; for naturalization,
22.

—

In the matte* ofObltgation&.
1079 ; contrary to law or to gooa
morals, or impossible, are null,

760, 1080 ; optional, when null,

108 1 ; may always be performed
when no time is fjced, 1082 ; when
deemed to have failed, 1082 ; when
deemed to be fulfilled, 1083

:

debtor preventing fulfilment of,

renders obligation unconditional,

1084 ; fulfilled, have a retroactive
ediect, 1085 : though not fulfilled,

creditor may do all conservatory
acts, io86.—Suspensive^ effect of,

1087.

—

Resolutive^ effect of, 1088

;

in matters of gift, 811, 816, 824.
Confinement, persons dying in

places of, cannot be buried with-
out authorization of coroner, 69.

Confirmation, of title, a mode of
extinguishing hypothec, 2081.

Confusion, n means of extinguish-
ing obligations, 1138; of qualities

ofaebtorand creaitor extinguish
debt /r<7 tanto^ 1 1 1 3; when it takes
place, 1 198 ; when it avails the
sureties, 1199: when it ceases in

matters of hypothecs, 2081.
Cotsquets, see Joint Acquests.
Consent, in contracts, 984, 988.
Consideration, in contracts, 984,
989.

Consorts, their respective rights

and duties, 173-175; when may
remarry, 118, 108 ; may oppose
marriage of consort, 136; rignts of
surviving, 1338 ; obligations^ of
surviving, 168 ; consort

^
against

whom judgment ofseparation from
bed and board is obtained loses all

advantages granted by the other,

21 r ; consort obtaining separation
from bed and boara retains all

such advantages, even thouehthey
were stipulated reciprocal 212 ;

separated from bed and board, owe
each other maintenance when
needed, 213 ; mutual gift between,
abolished, 1265 ; liability of, who
have jointly benefited a common
child, 1308 ; their respective rights

as regards debts, when the com-
munity dissolves, 1372-1377; sepa-
rated, may at any time unite, and
thus put an end to the effects of
separation, 217.

Consumable things, may be sold
by beneficiary heir, 665 ; by usu-
fructuary, 465 : arc the subject of
loan for consumption, 1777.

Consumption, loan for, see Loan.
Contempt of court, punishable
by imprisonment, 2273.

Contents, liability of vendor of
immoveable for, 1501—1503.

Contingent rights, see Absentee.
Continuation, of lease, see Lease

;

of community, see Community

;

of partnership, see Partnership.

Contractors, see Work, lease and
hire of, by estimate and contract.

Contracts, and agreements, 984;
essentials of, 984 ; capacity of per-
sons to enter into, 985 ; cause of,

989 ; defects of, 991-1012 ; inter- I



422 INDKX.

pretation of, see Interpretation of
contracts : effect of, 1022-1027 ;

effect of, as regards third parties,

1028-X040 ; of insurance, see Insu-
ranee.

CotUrainte par corps, 2271 --.

Contravention, see Infraction.

Contribution, in cases of insurance
and maritime losses, see Insurance:
to debts of community, see Com-
munity; between creditors, 198 1

;

to deots of succession between
usufructuary and owner, 473, 474

;

between joint and several debtors
when one is insolvent, 1118, 1119;
in partnership, 1839, 1840, 1893.

Convbntional dower, see Dower,
conventional.

Conveyance, in merchant vessels,

2461-2467.
Copartitioners, warranty between,

748, 1898; privilege of, 2014; re-

gistration of their claims, 2104.
Copies, when authentic, 1215-1219 ;

when prima facie proof, 1220;
when may serve instead of origi-

nals, 1217-1219.
Coroner, when his authorization is

necessary for burials, 69 ; liable to

imprisonment for official indebted-
ness, 2272.

Corporations, are ideal persons,

352 ; when deemed legally consti-

tuted, 353 ; are aggregate or sole,

354 ; ecclesiastical or lay, 355 ;

political or civil, 356 ; have a cor-

porate name, 357 ; rights of, 358 ;

may elect officers, 359 : duties of
officers of, 360; may make by-
laws, 361 ; privileges of, 362 ; re-

sponsibility of members of, 363;
disabilities of, 364, 908 ; prohibi-
tions affecting, and persons held
in mortmain, 365, 36j5, 836 ; cannot
carry on banking without author-
ization, 367 ; how dissolved, 368-

370 ; liquidation of affairs of, 371

;

curators to dissolved, 372 ; duties
of curators to dissolved, 373

;

property belonging to, 404.
Correction, of children, 245.
Corrosive substances near neigh-

bour's property, 532.
Costs, security for, to be given by
persons residing^ out of Lower
Canada, 29 ; their privilege, 1995,
2009, 2017 ; see Expenses.

Co-sureties, see Suretyship.

Co-TUTORS; or joint tutors, 264.
Council, family, see Family coun-

cil.

Counsel, judicial, see Judicial Ad-
viser,

Counter-letters, have no effect

except between the parties to

them, 1 21 2.

Counter-walls, between neigh-
bours, rules concerning thickness
of, 532.

Covenants, see Contracts.

—

Mar-
riage, see Marriage Covenants.

Coverture, disability resulting

from, 986.
Creditors, may demand the nullity

ofcontracts made to defraud them,
1012 ; requisite conditions for such
nullity, 1033 : what contracts or

payments are deemed fraudulent,

1034-1036 ; what contracts or pay-
ments are not deemed fraudulent,

1038 ; subsequent, cannot demand
nullity except in case of insolvency,
1039 ; prescription of actions of,

to annul, 1040.
Crown, privilege of claims of, 1994;

legal hypothec of, 2032 ; is subject

to the provisions concerning regis-

tration of real rights, 2086 : excep-
tion to this rule, 2084 ; when sub-

ject to the rules concerning pres-

cription, 221 1-2216; what things

belong to, 58^, 589, 591.
Curator, to whom given, 337, 338,

345> 347f 348; formalities of ap-

pointment of, 339, 341 ; when he
must be replaced by a curator ad
hoc, 346 ; to emancipated minor,
his duties and powers, 317, 318,
320, '321, 322, 340;^ responsible for

offences and quasi-offences of in-

terdicted person, 1054; to inter-

dicted person, when and how
appointed, 341 ; when husband
or wife may or must be appoint-

ed, 342 ; his authority over the

person
^
interdicted for insanity,

343 ; his authority over the per-

son interdicted for prodigality,

343 ; to^ cluld not yet bom, 345

;

ad hoc, in what cases, 346

;

Curatorship, To absentee, see

Absentee.

—

To property, in what
cases, 347 ; of absentees, 347 : of

dissolved corporations, 347, 372-

373 ; of vacant estates, 347 ; sur-

rendered in hypothecary actions.
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ey see

n what

1347 :
«f

V' 372-

(7; sur-

ictions,

<t47 : abandoned by cebtor, 347

;

ot° successions accepted under
benefit of inventory, 347.

—

'I o tfie

peysoti, in what cases, 338; need
not be retained for more than ten
years except by consorts or ascend-
ants or descendants, 344.

Customary dower, see Dower,
customary.

Customs duties, privilege of the
crown for, 1989.

Damages, in the case of negoiio-

rum gestio, 1045 ; resulting from
the reception of a thing not due,

1049 : resulting from non-perform-
ance of obligations, 1065, 1070

;

do not accrue unless debtor is put
in default, 1070, 1077 ; except when
obligation is not to do, 1070 ; are
due unless contrary be proved,
107 1 ; are not due for fortuitous

events, 1072 ; what they consist of,

1073 ; stipulated, cannot be re-

duced by the court, 1076 ; result-

ing from delay in payment of
money, what they consist of, 1077

;

in the case of a suspensive condi-

tion, 1087 ; as regards joint and
several debtors, 1 109 ; resulting

from non-performance of indi-

visible obligations, 112S ; incurred
ty mandatary, 1709, 1710 ; by
lender, 1776; by partners, 1845,

1856 ; by pledgee, 1973 ; hypo-
thecar>' debtor, 2055.

Date of private writings, 1225 ; of
commercial documents and writ-

ings, 1226.

Days, how reckoned for prescrip-

tion, 2240.
Deaf mutes, how may make a will,

847, 850, 852.

Death, of testator, complicity in,

893 ; by violence or in a place of
confinement, 69 ; acts of, see Acts
of burial ; civil, see Civil death.

Debentures, how transferred, 1573.
Debtors, joint and several, see

Joint and several liability.

Debts, of the matrimonial commu-
nity, how the copartners contri-

bute to, 1 369- 1378 ; ofa succession,
how and by whom payable, 735-

745 ; of a testator, now and by
whom payable, 875-878.

Decisorv oath, see Oath, decisory.
Declaration d'hypoth^que^ see Hy-

pothecs.

27

Deductions (inferences), left to dis-

cretion of the court, 1 342 ; (before
partition), see Pretakings.

Deeds, see Acts ; Writings.
Dekaui.t, putting in, how done,

1067-1069; puttmg in, necessary
to obtain damages. 1070.

Default to publi:h bai^s, or to
allow delays to elapse, 157; to
comply with law as to marriage,
penalties in consequence of, 157-
158.

Defects, in contracts, 992-1012,
error, 992, fraud, 903, violence
and fear, 994-1000, lesion, looi-
1012 ; in a thing sold, 1522-1531

;

in a thing lent, 1776: in posses-
sion, 2197, 2198 ; in things car-

ried, causing damage, 34^5 : of
ship insured, 2505 ; in thing in-

sured causing loss, insurer is not
liable for, 2509.

Degrees, of relationship, how coin-

Kuted in successions, 616-618;
eritable, 635.

Delay, see Term.
Delegation, does not effect nova

tion, 1173; leaves creditors nt
recourse against debtor delegating,

whom he has discharged in the
event of the person delegated be-
coming insolvent, 1175; debtor
accepting delegation cannot op-
pose to the new creditor the
grounds of exception he might
avehad against the other, 1180.

Delivery, of thing sold, what con-
stitutes, 1492 ; what constitutes,

as regards immoveables, 1493;
as regards moveable property,

1493; as regards incori^oreal
things, 1494 ; expenses of, by
whom borne, 1495 ; cannot be en-
forced before payment, 1496 ; can-
not be enforced in case of insol-

vency of buyer, 1497 ; of thing in

the condition in which it was at

the time of the sale, 1498 ; com-
prises accessories of thing sold,

1499.
Demand, judicial, interrupts pres-

cription, 2224.
Demurrage, how regulated, 2416

;

what is, and by whom it is paid,

3457 ; when due, 2416, 2458.
Deposit, two kinds of, 1794.

—

Sim-
ple., is gratuitous, 1795 ; moveables
only can be the object of, 1796 i
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delivery essential to, 1707 ; is

either voluntary or necessary, 1798.— yoluutary, what is, 1799 ; takes

Elace only between persons capa-
le of contracting, 1800, 1801

;

obligations of the depositary, 1803,

1810 : obligations ot the represen-

tatives of the depositary, 1806 ;

where and how the thine must be
restored, 1807, 1810 ; depositary
cannot demand proof of ownershijj
of person from whom he received
the deposit, 1808 ; obligations of
the depositor, 1813.

—

Necessary,
definition of, 1813; is presumed in

certain cases, 1814 : responsibility

of depositary in such cases, 18 15,
i3 6 ; see Sequestration ; Ofholo-
i^rabh wills^ 857 J 0/ wills made
tn English fomt^ 857.

Deposit into court, see Tender.
Depositauies, of registers of civil

status are responsible for their

correctness, ^2 ; penalties to which
they are subject, 53.

Deposits of earth, see Alluvion.
Deputy, has all the powers of his

principal, 17 § 18.

Derelict lands, belong to the
Crown, 400.

Descendants, see Successions.
Destination, by proprietor in

matters of ser\'itude, 551 ; pro-

perty may be immoveable by rea-

son of, 379, 380.
Destruction of a thing, see Loss.
Deterioration, of property under

lease, 1627-1635; during petitory

or hypothecary action. 2054, 2055

;

during emphyteutic lease, 578 ; of
property to be returned into a
succession, 729, 730 ; of the thing
due, 1063, 1064.

Difference, inequality of lots in

partition made up by payment of,

704.
Differences, between English and
French texts how regulated, 2615.

Disabilities, to which corporations
are subject, 564-367; resulting

from minority, interdiction, cover-
ture, &c., 248, 986 ; by w horn may
be set up, 987; which exclude
from tutorship, 282-285.

Disappearance, of a person, when
a ground for obtaining provisional
possession of his property, 93.

Disavowal of paternity, when may

or may not be made, 219-222

;

when must be made by husband,
223; by his heirs, 224 ; formalities
of, 225 ; if not made within proper
time the child is held to be legiti-

mate, 226.
Disci{ARGE,see Release; Cancelling.

Discontinuance of suit prevents it

from interrupting prescription,
2226.

Discount, see Bills of Exchange.
Discussion, benefit of, may be set

up by purchasers liaving right of
redemption, 1554 : benefit of. may
be set up by holder of hypothe-
cated property who is not person-
ally liable, 2066, 2067.

Disinheritance, how effected, 899.
Disowning, see Disavowal.
Dispensation, from bans, may be

obtained, 59; from impediments
to marriage, 127.

Dispositions, conditional, in a gift

or a will, 760.
Disqualifications, see Disabili-

ties.

Dissolution, 0/ community, how
it takes place, 13 10; does not give
rise to rights of survivorship unless
stipulated, 1322 —Of marriage,
when it takes place, 185.—^^
partnership, when it takes place,

1892, 1893 ; when may be de-
manded before the expiration of
the stipulated term, 1896, 1897

;

what partnerships may be dis-

solved at the will of one of the
partners, 18^5 ; effects of, with
regard to third parties, 1900; as
between the partners, 1897, 1898.—Of sale, may be demanded for

latent defects, 1525 ; for non-pay-
ment, 1536; for non-payment,
Erescription of right of, 1537 ; may
e prevented by payment before

judgment, 1538; obligations of
vendor in cases of, 1539; of buyer
in cases of, 1540; action for, im-
plies a waiver of action for the
price, 1541 ; action for price is no
waiver of action for, 1542; when
may be demanded in case of

moveables, 1543.

—

Of g'/ts, 8t6.—Prescription, ofright of, 2248.
Distances, required for certain

structures, 532.
Distribution, ofprinted laws, 4, 5 ;

amongst creditors, 1981.
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DistURbANCfi, 6r reasonable fear of,

gives a right to retain purchase
money until security is given, 1535

:

against which the lessor warrants
the lessee, 1616, 161 ;r.

Ditches, between neighbours, see
Common Wall, Servitudes; kept
at common expense, 526.

Divisibility, ofobligations, when it

exists, iiai; with respect to whom
it takes effect, 11 22, 1123; of obli-

gation to pay damages, 11 28.
Division, of debt, with regard to one
of codebtors does not destroy joint
and several liability of the others,
1 1 14, 1 1 15; when and how takes
place, 1 1 16 ; of joint and scveml
debt takes place between the co-
debtors themselves, 11 17- 11 19 ;

when does not take place, 11 20;
Betufit of, cannot be set up by
codebtor of a joint and several
obligation, 1107.

Documents, see Acts, Writings.
Domain, public, see Crown,
Domestics, see Servants.
Domicile, as regards civil rights,

6, 79 ; how established for the
purposes of marriage, 63 ; how
changed, 80 ; intention to change,
howproved, 81 ; former, of i^rson
holdmg temporary office remains
unchanged, 82 ; of marriedwomen,
minors and interdicted persons, 83

;

of servants and other employees,
84 ; elected for the purposes of a
deed, 85.

Don mutuel, abolished, 770, 1265.
Donee, cannot be heir without re-

turning the gift to the succession,

712 ; who. has registered, preferred
to prior donee who has not, 2098

;

Dove-cot, to whom pigeons in, be-
long, 428.

Dower, how many kinds there are,

1426 ; from what date the right to,

accrues, 1433 ; when the right to,

opens, 1438, 1439, 144 1 ; wife sur-
viving enters immediately upon
the enjoyment of, 1439 ; if the
wife dies firstj the children have
mere ownership of, until the death
of their father, 1439 ; how it termi-

nates, 1439, 1462 ; wife and child-

ren are seized of, and how, 1441

;

is a real right, 1442 ; alienation by
husband of immoveables subjeet
to, does not affect it, 1443 : wife

inay fenotthce her right of, upon
immoveables sold, 1444; eltectsof
such renunciation of, 1445: in what
condition the dowager takes and
leaves the property subject to,

1453; dowagerbound to give secu-
rity in order to enjoy, 1454, 1455 j

how^ dowager enjoys property be-
longing to, 1 456- 1

46 1 : how wife
maybe deprived of, 1463-1465;
of children, provisions concern-
ing, 1466- 1471 ; Ciistomary^ what
it is, 1437 ; how it accrues,

1431 ; is not subject to the formali-

ties of giAs, 1432 : of what it con-
sists, 1434 ; what property is not
subject to dower, 954, 1435 ; of
second or subsequent marriages,
of what it consists, 1436 ; is aright
of survivorship, 1438 ; may be ex-
cluded by stipulation, 1431 ; not
oi^en, is not affected by judicial

sales or prescription, 1447- 1449;
Conventional, what it is, 1428:
excludes customary dower, unless
the option of either is stipulated,

ii^29 ; such option made by the
wife binds the children, \^ip\ is

not subject to the formalities of
gifts, 1432 ; from what date it

accrues, 1433 : of what it consists,

1437; when the right to, opens,

1438, 1439 ; is taken from the
private property of the husband,
1440; when may be affected by
judicial sales or prescribed, 1447,
1448, 1449; is compatible with a
gifl of usufruct by husband and
now, 1450; when consists ofmoney
or rents, how obtainable, 1451 ; of
portion of an immoveable, how
obtainable, 1452 ; may be ex-
tinguished by the renunciation of
the wife during marriage, 1444,

»44S-
DovvRV, separation from bed and
board gives rise to restitution of,

208 ; recourse for security of, does
not affect property of a substitu-

tion of which the husband is the
institute, 954.

Drunkenness, renders persons in-

capable of contracting, 986.
Earnest, see Promise of sale.

Eaves, of roofs, how regulated, 539.
Edicts and ordinances, copies of,

are authentic, 1207.

Ejectment, of lessee, granted in
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certniii cases, 1634 ; see Lease and
Hire, Lessee.

Elected domicile, for the pur-
poses of a deed, 85.

Emancipation, effects of, 347, 319

;

results from marriage, 314 ; may
be granted by a judge upon advice
of family council, 315 ; judgment
granting, subject to revision, 316 ;

must be accompanied by appoint-
ment of a curator, 317 ; resulting

from trade, 333.
Emphyteusis, definition of, 567 ;

its duration, 56S ; carries with it

alienation, 569 : extent ofthe right,

570 ; may be seized under execu-
tion as real property, 571 ; gives a
right to bring possessory action,

573 ; obligations of the lessor in,

J73 : lessee in, 574-578 ; the rent
in, is not reducible, 575 : termina-
tion of, 579 ; is not subject to
tacit renewiu, 579 ; lessee in, when
may abandon property, 580 ; in

what condition must restore pro-
perty, 581 ; improvements under,
option of the lessor with regard to,

583 ; arrears of rent may be pre-

scribed, and renewal deed may be
demanded, 2349, 33^0.

Emphyteutic rent is immoveable,
388 ; see Emphyteusis.

Enclosed PROPERTY, right of way
to, 540.

England, laws of, govern in com-
mercial matters, 1206, 3340, 2341.

Enjoyment, 0/civilriohts, secured
to all firitish subjects, 18 ; to all

naturalized subjects, 24 ; granted
to aliens, 35 ; restrictions m such
cases, 26, 29 ; Of <nvnership, 406-

408; Of usufruct, 447-462 ; Of
use and habitation, 490-497.

Erasures, in acts of civil status, 46.

Error, is a cause of nullity in con-
tracts, 991, 992 ; in marriages, 148,

149 ; in transaction, 1921, 1926 ; in

the payment of a thing not due,
1047-1052, 1145 ; in judicial admis-
sions, 1245.

Errors, in registers of civil status,

how rectified, 75-78.
Establishment, of one of the co-

heirs, moneys laid out for, must be
returned, 719.

Estimate and contract, what
agreements may enter into, 1683 •'

see Work (lease and Hire of.)

Estimate, see Statement, apprecin-
tor>'.

Event, fortuitous, what is, 17, $ 34 ;

see Fortuitous event.
Eviction, gives rise to warranty, in

cases of sale, 1508-1531 ; in parti-

tions of successions, 746-750 ; in

partnership, i839 ; cannot take
place against purchaser in cases
of sale or expropriation for public
puri^oses, 1590; fear of, gives right

to withhold purchase money in sale,

»S3S«
Exceptions, what, may be pleaded
by joint and several debtor, 1112-
XI 20: what, may be pleaded by
holder of property sued hypo-
thecarily, 206^-2073.

Exchange, (bills of,) see Bills of

Exchange.
Exchange, (contract of,) definition

of, 1596; thing exchanged must
belong to party giving it in ex-

change, 1597 ; party evicted may
recover damages or get back whnt
he gave, 1598 ; subject to the same
rules as sale, 1599.

Exclusion of community, does not

give wife a right to administer her

property, i4i6 ; effect of, 1416-

1419 ; may be accompanied by a

stipulation that the wife may enjoy

the whole or a portion of Iier

revenues, effects of such stipula-

tion, 1420, 1421.

Exclusion, from tutorship, who are

subject to, 282.
^

Execution, of wills, see Executors,

testamentary.
Executors, testamentary, who may

be, 905-909 ; no one compelled to

become, 910 ; are not bound to be

sworn, 910;.when may renounce

the executorship, 911 ; how should

act when there are several, 912,

913 ; may perform conservatory

acts before probate of will, 915;
responsibility of, may be_ limited

by testator, 916 ; expenses incurred

by, chargeable to succession, 914;

when maybe removed, 917 ; seizin

of, and how long it lasts, 91S;

must render an account, 91 S ;

must cause an inventory to be

made, and how, 919 ; do not

transmit executorship to theit

heirs, 920, 923 ; see Wills, Testa-

tor, Administrator.
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Exemption, from return may be
gnuitetl by donor, 714 ; from
tutorship, what causes give a
right to it, 273-281.

ExuEREDATiON, how effected, 899.
ExHENOiTtjREs, See Improvements.
Expenses, O/ last illtuss, tlicir pri-

vilege, 2003, 2009 ; what tney
comprise, 2003 ; must be regis-

tered, 2107.

—

Funeral, their privi-

lege, 2002, 2009; must be regis-

tered, 2107.

—

0/ploughing^ tiilmg,

and sowing, are charges upon the
profits, 410, 2010.

—

Lying'in, see

Prescription. — 0/ /^reservation

cue to depositary, 1812 ; negoiio-

rum gestor, 1046: the person who
is obnged to return a thing unduly
received, 1052 ; the borrower, 1770,

Experts, must ascertain condition

of property of absentee, 97 ; must
value the immoveables for the par-

tition of a succession, 696.
Expropriation, for public purposes,

15S9 ; in cases of, purchaser cannot
be evicted and the only recourse is

against the price, 1590.
Extinction, of suretyship, 1956-

1961 ; of privileges and hypothecs,

2081 ; of obligations, 1138.

Extracts, from civil registers are

authentic, ^o; from certain acts

are authentic^ 1216.

Factor, definition of, 1736 ; whose
principal resides abroad, how liable

to third parties, 1738; when he
binds the owner, 17^9; m^iy act

through clerks in his behalf, 1749 ;

when deemed the owner of goods,

and consequences, 1740-1748.
Failure, see Bankruptcy.
Faith, Good, is always presumed,
2203 ; when it ceases, 412 : as re-

gards expenditures and improve-
ments, 417.

—

Bad, must be proved,

2202 ; see Prescription ; as regards

expenditures and improvements,
4'7-

Falsity, authentic acts may be
attacked on the ground of, and
how, 121 1.

"Family," interiwetation of the
word, 979.

Family council, by whom may be
demanded, 250 ; who may be sum-
moned to form part of, 231-254.

Family papers, what^ they prove,

1227; for establishing filiation,

333 ; for establishing paternity or
maternity, 241.

Farm, Least 0/ a, its duration,

1653; its termination, 1655- 1665:
when no term is agreed upon,
1653 ; see Lease and \lnt»—-Lessee
of, cannot sublet or assign his
lease, 1646 : his obligations, 164^,
1649 ; right to reduction of rent in
certain cases, 1650-1652 ; increase
or reduction of his rent, if extent of
farm be greater or less thftn speci«
iied in lease, 1648 ; his obligations
with regaid to manure, 1654.

Farmer on shares, cannot assign
his lease, 1646.

Father, liable for damages caused
by offences or quasi-offences of his
children. 1054: authority of, see
Parental authority.

Fear, is a cause of nullity in con<
tracts, 994 ; must be a reasonable
and present fear, 995 : of injury to
near kindred is a cause of nullity,

996 ; reverential, is not a cause of
nullitjr, 997 ; of legal constraint,
when is a cause ofniillity, ()98 ; pro-
duces only a relative nullity, 1000.

Fences between neighbours, see
Servitudes.

Fidei-commissum, see Substitution.
Fiduciary, legatees may be simply,
869.

Filiation, rules concerning, when
husband is deemed father of the
child, 218 ; when he is not, 221,
227 ; when and in what cases child
may be disowned, 219-226; is

proved by acts of civil status, 228

;

or by possession of status, 229 ; or
by witnesses in certain cases, 230,
232, 233 ; proof contrary to, how
made, 234 ; by whom and when
action of child may be brought,
236 ; action of child for, is impre-
scriptible, 235 ; no status can be
claimed contrary to that estab-
lished by act of birth and posses-
sion, 231.

Final judgment, res Judicata, is

an absolute presumption, 1241.
Fines, see Penalties,

Fitis de non recevoir, see Excep-
tions.

Fire, when lessee Js responsible for
loss by, 1629- 1 63 1.

Fire insurance, see Insurance,
against fire.

/
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Fish, passing into another i^ond, to

whom belong, a»9.

Fishing, right or, governed by laws
of public policy, 587.

Flock, or herd, as regards usufruct,

478 : see Lease, of cattle on Hhnres.
Foot-koad, a legal ncrvitude, 507.
FoRCB, superior irresistible, causes

•* fortuitous event," 17 J 34.

FoRBir:NBR, see Alicris.

For FRITH i!T! of right of redemption,
«54')-i553.

Fortifications, form part ofCrown
property, 403 ; even when no lon-

ger used, 403.
FouTtHTOus KVF-NT, what in, 17, §

aj ; as regards lcaHe» of fnrniH,

1650; as rcg.irds obligations, 1072,
I300, tans; in cases of reception
of a thhipj not due, 1050 ; docs not
give rise to damages, 1073, 1200.

Found (Things), Ece Things found.
Fraud, in a cause of nullity in

contracts, 991, 993 ; when may be
invoked by third parties, 1033-

1037 ; cannot be invoked against
icria fide purchaser under an
onerous title, 1038 ; time within
which third parties may invoke it,

1039. 1040: as regards third parties,

sec Third parties.

Free and clear, in contracts of
marriane, 1307, 1399; stipulation

to get back property, brought into

the community, 1400.
Freight, Freighter, see Af-
freightment.

Fruits, belong to owner of the
thing, 409 ; are subject to expenses
of ])Ioughing, tilling and sowing,

J

^10; accrue to possessor in good
ailh, 411 ; belong to usufructuary,

4^7 ; see Prescription ; natural,
what they are, 44S ; industrial,

what they are, 44S ; civil, what
they are, 449 ; civil, acctue day by
day, 451.

Funeral expenses, their privi-

lege, i994> 3009 ; must be regis-

tered, 3107.
*' FuRNiTURt," what moveables
comprised undet the word, ^96.

Gamino contracts, when binding,
»(>27, 1928.

Gaul, burial of persons dying in,

69.
*

Gender, masculine, includes femi'
nine, 17 § 9.

Genbral partnkrs, in limited

Cartnerships, 1873 ; tlicir rcsponsi-
ility, 1873 ; have solo manage-
ment of the partnership, 1S74,

rSSi ; must nave partnership
registered, 1873; change in, dis-

solves the partnership, 1879

;

bound to rcncfcr account, 1885.
Generations, or degrees of rela-

tionship, 615-618.
Giving in payment, equivalent to

sale, 1 1193.

Gift, of a house with all that it

contains, does not comprise ready
money, titles, nor debts due, 39S.

Gifts, cnusa mortis, in contracts
of marriage, partake of f(ifU iitul

of wills, 757 ; when void, 758;
, to bo valici must be inttr vivos or

by will, Ti\.—'Inter vivos, defini-

tion of, 755 ; the prohibitions and
restrictions as regards the caiiacity

to contract apply to, 759 ; effect of

impossible or immoral conditions

in, 760 ; who may c'llspose by, niul

when, 761-763 ; in cases of second
marriage, 764 : who may accept,

765-;^69 ; between consorts, 770

;

relatively to what time capacity to

receive is considered in, 771 ; in

favor of persons not yet born, 773

;

in favor of persons incapable of

receiving, by means of persons
interposed, 774 ; what persons arc

presumed to be interposed in, 774

;

of the property of another when
valid, 773 ; no^ longer subject to

payment of legitim, 775 ; form of,

776 : donor to complete g>.l must
divest himself, and how, 777 ; can

only be of present property, except

in contracts of marritige, 778

;

donor may stipulate right to take

back, or resolutive conditions, in,

779 ; may be universal or by
general title, or by particular title,

780 ; to what conditions may be

subject, 782, 783 : of present pro-

perty, how may be made, 784, 786.—Acceptance o/, and from when
they take effect, 787 ; need not be

in express terms, and is presumed
in contracts of marriage, 788

:

presumed from delivery ot move-
ables given, 788 . by whom may
be made, 789, 790 ; when may be

made, 791 ; whether minors ot

interdicted persons may be relicvea
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from, 7)3 ; nay bo futitiv, 7.; , ; r,ee 1

Acceptance, of gifts.—/i^/ir/ 0/ :

divcnt the donor, 793 ; when war-
ranty implied from, 7i/> ; effect of,

iTi regards debts of tne donor, 7'>6-

801 ; when creditors may demand
separation of pro|K!rty in canes of,

803 ; when creditors may demnnd
the annulling of, 803,

—

Registra-
tion of, and where it should take
place, 804 ; effect of, 805 ; is requi-

site, 806 ; exceptions as to, 807
80S ; when must l)c made, 8o(j

;

who is rcnponsible for want of,

810.— Revocation of, when may
be made, 811: none by birth of
children to donor. 813; for in-

gratitude, 813 : effect of, for in-

gratitude, 815 ; nndcr resolutory
clause, 816.

—

Catnd mortis^ by
contract of marriage, 757, 781 ; in

what terms may be expressed, 830

;

By contract (/marriage, free from
restrictions, 818 : rules applicable
to, 817 ; by whom and in favor of
whom maybe made, 818-830 ; Iiow
maybe accepted, 821 ; validity of,

depends on solemnization of mar-
riage, 833 ; how far irrevocable,

823 ; may be stipulated to be re-

vocable, conditional or reducible,

834 ; to what debts may be made
subject, 825 ; how donor may free

himself from debts to which they
are subject, 826, 837, 82S ; when
they admit of representation, 829

;

may be expressed i:i any terms
which indicate the intentions of
the donor, 8^0.

Good paith, is always presumed,
3303

I
as regards expenditure:)

and improvements, 417 ; when
it ceases, 412.

Good morals, things contrary to,

cannot form the object of obliga-
tions, zoSo.

"Governor," meaning of the
word, 17, § 3.

"Governor in council," meaning
of the words, 17, § 4.

" Grandchildren," meaning of
the term, t^So.

GrantSj original, exempt from re-

gistration, 20S4.

Grass, upon certain beaches, to
whom it belongs, 591.

Greater repairs, what are, 469

;

when usufructuary is liable for, 4O8,

Gt'AHDiAy, 'ee Sequestrator, Tutor,
( -'urator.

Hai-.itation, right of, in what it

consists, 4S7 ; established by tlio

will of man, 4S8 : ceases in tho
same manner as usufruct, 48H

;

requires security to be given and
inventory to Ik: made, 4S9 ; govern-
ed by the title creating it, 491 ; ex-
ercise of, must be that o| a prudent
adininistrator, 490 ; extends to
family, even subsequent, of jicr-

son having it, 495 ; right of, is

confined to what is necessary, 496

;

cannot be assigned nor leased,

497 ; he who has it is subject to
charges in proportion to the part
of the proi>erty he enjoys, 498.

HAKnoKs, form part of crown
domain, 400.

Harvest, when loss of, entitles

lessee to reduction of rent, 1650-
1653 : standing, subject to privilege
of expenses for sowinfi; and tilling,

30I0 ; privilege of tithes upon,
»997-

Hearths, against common walls,

533 ; repairs of, by lessee, 1635.
Hedges, see Common wall.
Hr'.iu, nicaning of the word, 597 ;

how seized of^ the property of tne
succession, 607 ; may accept un-
conditionally or under benefit of
inventory, 643 ; is not bound to
accept, 641 ; who has renounced,
when he may resume succession,

657 ; who has abstracted or con-
cealed property cannot renounce,

659 ; delay allowed him to have
inventory made and closed, 66i^

;

is not bound to as:uime heirship
pending the delays, 666 ; may
demand an CMtension of delay,

667 ; how long the option remains
with him, 6G9 ; how he contributes
to payment of debts of the suc-
cession, 735-733 ; covenanted ap-
pointment of, valid in c(mtracts of
marriage, 830 ; ostensible, in pos-
session, receipts {xrantcd by, arc
valid, 870; see Partition.

—

Dene
yiciary, see Successions, 660 - - ;

loses his right when he has con-
cealed property, 670; cffect_ of
benefit of inventory, 671 ; obliga-

tions and immunities of, 672-67O

,

may renounce the benefit, 677 ;

how discharged, 677, 678 ; his
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liability towards creditors who did
not come forward, 679, 680 : not
excluded by unconditional more
distant heir, 683 ; sec Prescription.

Heirs, ofwife in community, delays
for inventory and for deliberating,

i349> 1353; when divided as to

acceptance or renunciation, how
partition is made, 1362.

Herd, or flock, as regards usufruct,

478 ; see Lease, ofcattle on shares.
Highways, maintained by the state,

form part of crown domain, 400 ;

things found on public, how dis-

posed of, 593 ; tow-path, 507.
Hindering testator from modifying
or revoking his will, a ground of
revocation, 8r,j.

Hire, see Lease and Hire.
Holder, of real property, may be
sued hypothecarily, 2056, 2058 ;

may be sued and condenmed to

surrender or to give a renewal-
deed, 2061 ; when sued may call in

his vendor or any previous grantor,
2062, 2063 ; may in any case set up
any plea tending to dismiss action,

.'J064. If he is not personally
liable, may plead exceptions of
discussion, 2065-2067, warranty,

2065, 2068, 2069, subrogation,
2065, 2070, 2071, resulting from
expenditures, 2065, 2072, resulting
from a prior claim, 2065, 2073.
Against whom an hypothecary
action is brought cannot alienate
the property, 2074, deteriorate
the property, 2054, 2055 ; in what
condition must surrender property,

2075 ; surrenders nothing but the
possession, 2079 ; when may be
condemned personally to pay what
he has received from the property,
2076 ; regains, when he surrenders,
whatever rights were extinguished
by his possession, 2078 ; see Hy-
pothecs.

Holidays, what days are, ^l^ § 14.

Homologation, of advice of family
council, necessary, 262, 328, 329,

,339-
Hospitals, subject to rules as to

acts of burial, 68.

Hotel-keepers, deemed necessary
depositaries, 1814; their responsi-
bility, 1S13; see Prescription.

House, with all it contains, what is

comprised in sale or gift of, 39S

;

minor cannot leave his father's,

without permission, 244 ; board-
ing, responsibility of keepers of,

for effects of travellers, 1814 ; see
Prescription.

Hunting, by what laws governed,
587.

Husband and wife, see Consorts.
Husband, authority of, see Marital
authority ; must be curator to his

interdicicd wife, 342 ; interdicted,
may be under cuiatorsh-'p of his
wiie, 342 ; administers all the pri-

vate property of his wife, 1298 ;

responsibility of, as regards private
property of wife, 1298 ; cannot
grant leases of his wife's property
for more than nine years, 1299,
1300 ; is entitled to be indemnified
for obligations personal to his wife,

1302 ; see Community ; when re-

sponsible for replacement of pro-
perty of his wife, 1 319.

Hypothec, upon property expro-
priated for public purposes can
only be exercised against the price,

1590 ; definition of, 2016 ; its in-

divisibility and extent, 2017, 2018;
kinds of, 2019 ; legal, judicial,

and conventional, what are, 2020;
upon undivided portion, how
affected by partition, 2021 ; move-
ables are sometimes subject to,

2022 ; upon the property of an
insolvent, 2023. — Legal, 2020

;

what property is affected by it,

2025, 2028 ; of married women
for what claims, 2029 ; of minors
and interdicted persons, 2030,
2120; of the crown, 2032, 2121;
of mutual insurance companies,
2033, 2o%j^.—yudiciaif from what
it results and to what it extends,

2034 ; what property it affects,

2035, 2036. — Conventional^ by
whom may be created, 2037,

2038 ; upon property of minors
and interdicted persons, 2039 ; by
whom may be created, 2040, 2041

;

nuist be special, 2042 ; upon pro-

perty to which the debtor has not

a sufficient title, 2043 ; for what
debts granted, 2044, 2046 ; rules

of, apply to hypothecs created by
will, 2o^$.—Rank 0/ hypothec-,

2047 ; cession of priority of, 204S ;

when upon more than one imove-

able, 2049 ; rank of hypothecary
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s father's,

4; boaid-
eepers of,

1814; see

governed,

;
Consorts,

lee Marital

rator to his

interdicted,

sh'p of his

all the pri-

wife, 1298 ;

ards private

gS ; cannot

j's property

years, 1299.

indemnified

1 to his wife,

^ ; when re-

nent of pro-

perty expro-

'urposes can

nst the price,

JO 16 ; its in-

:, 2017, 2018;

;al, judicial,

at are, 2020

;

)rtion, how
:o2i ; move-

, subject to,

perty of an

\egnl, 2020

;

Tccted by it,

ried women
of minors

sons, 2030,

2032, 2121

;

companies,

, from what

it extends,

, it affects,

Ijitionai, hy

jated, 2037,

/ of minors

IS, 2039 ; by

, 2040,2041

;

; upon pro-

itor has not

; for what

2046 ; rules

created by
hypothecs

ity of, 204S

;

one imove-

lypothecary

Creditors of a vendor, 2050 ; con-
ditional, how collocated, 2051:
subrogation of, 2052.

—

Effects of,

with regard to debtor or other
lioldcr, 2053 ; debtor or other
holder cannot deteriorate the pro-
perty, 2054, 2055 ; follows the
property into whatever hands it

passes, 2056 ; remedies of hypo-
thecary creditor, 2057.

—

Hypo-
thecary action, by and agamst
whom may be brought, 2058-
2>36o ; object of, 2061 ; exceptions
to, 2062-2065, discussion, 2066,

2067 ; warranty, 2068, 2069, sub-
rogation, 2070, 2071 ; resulting

from expenditures, 2072 ; result-

ing from prior claim, 2073 ; effects

of, 2074 ; what fruits the holder is

bound to restore, 2076 ; surrender
of immoveable, when and how
made, 207s, 2077 ; rights of holder
upon the property prior to his

acquisition of it revive after he is

evicted, 2078 : surrender does not
affect the ownership of the pro-
perty, 2079 : warrantors may stop
the effect of the surrender, 2080

;

how hypothecs and privilege ter-

minate, 2081 ; how preserved, see
Registration.

Hypothecation of vessels, see
Merchant Shipping.

Illegitimate, children bom 300
days after dissolution of marriage
are, 227 ; see Children, illegiti-

mate.
Imbecility, is a ground of interdic-

tion, 325.
Immoveables, laws which govern,
6: kinds of, see Property, 374;
what things are, 37s, 376: mills,

377 ; crops, 378 ; by destination,

379> 38o» 386 ; by reason of the
object to which they are attached,

3S1, 386 ; by determination of
law, 3S2 ; under seizure are not
affected by registration, 2091 ; can-
not be sold by emancipated minor
v.'ithout authorization, 322 ; cannot
be sold or hypothecated by tutor

without authorization, 297.
Impediments to marriage, be-
tween ascendants and descend-
ants, 124 ; between brothers and
sisters and their connections, 125 ;

between uncle and niece, aunt and
nephew, 126 ; other, 127 ; dispen-

27*

sati'ins from, by whom may be
granted, 127.

Implements, farming, lessee bound
to furnish farm with, 1647.

^

Impossibility, of condition in con-
tracts, 760, loSo; ofperforming an
obligation, when it extinguishes it,

'200 ; obliges debtor to assign to
ci editor allrights of indemnity re-

la ing to it, 1201 ; partial, of per-

forming obligation, binds creditor

for the part performed, 1202.

Impotency, when it renders marri-
age null, 117.

iMPiiEscRiPTiBLE things, scc Pre-
scription.

Imprescriptibility of crown pro-

perty, 2212-2214 ; of sacred things,

2217-2219 ; of roads and public

places, 2220.

Imprisonment, of husband, wife

cannot bind herself in case of, with-

out authorization, 177, 178, 1297!*

IM probation, of authentic acts,

1211.

Improvements, persons making,
upon the property of others,

417 ; upon immoveables, made
by purchaser evicted, 2072; by
lessee, 1640 ; by usufructuary,

463 ; belonging to one of con-
sorts, 1304, 1355; see Owner,
Ownership, Emphyteusis, Re-
turn to successions. Hypothecs.

Imprudence, liability resulting from,

1053.
Imputation, of payments at the

option of the debtor, 1158 ; debtor
nevertheless cannot require it to

be made upon capital in preference
to interest, 11 59; when accepted
cannot be changed except on the
ground of nullity, 1160; in the
absence of special, hov/ payments
should be imputed, 1161.

Incapacity, see Capacity.
Incapacities, see Disabilities.

Incest, nullity of marriage resulting
from, 124, 125, 126.

Incomi'Eticncy, of court, as regards
interruption of prescription, 2225;
of witnesses, 1231.

Incokpokated bodies, see Corpo-
rations.

Incorporation, of trading com-
panies, v^ic, 1^589-1891.

Incorporeal rights, see Rights,
incorporeal.
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Increask, of animals, in the niattei*

of usufruct, 759, 837.
Indemnity, previous to expropria-

tion for public purposes, 407.
Indeterminate object, contract re-

specting, is null, 1060.

Index to immoveables, as regards
•egistration of real rights, 2161,

2164, 2171.
Indication of payment, does not

effect novation, 1174.
Indigent relations, see Mainten-

ance.
Indivisibility, ofadmissions, 1243

;

of obligations, 1122-1130,
Indorsement, see Bills ofexchange.
Inebriety, renders persons inca-
pable of contracting, 986.

Inexecution, see Non-perform-
ance.

Infant, must be viable to inherit,

608.
Influence, undue, see Undue in-

fluence.

Ingratitude, a cause for revoca-
tion of gifts, 811, 813.

Inhabitant, of Lower Canada,
meaning of the words, 17, § 21

;

is governed by the Laws of L. C.
even when abroad, 6 ; may be sued
in L. C. for any obligation con-
tracted abroad. 28.

Inheritance, of what consists, 599
Injuries, see Prescription.

iNjfURY to property, see Deteriora-
tion.

Inn-keepf.rs, are deemed necessary
depositaries, 1814; their responsi-
bility, 1815 ; see Prescription.

Insane persons, oppositions to

marriage of, 141, 142; cannot con-
ti-act, 986 ; curators of, responsible
for damages caused by, 1054.

Insanity, gives occasion to inter-

diction, 325 ; renders incapable of
contracting, 1199 ; renders in-

capable of disposing by gift or
will, 759. 837-

Inscription de faux, see Improba-
tion.

Inscription of gifts in offices of
courts, abolished, 809.

Insinuation of gifts, abolished^ 809.
Insolvency, see Obligations, Hypo-

thecs.

Institution contractuelle, valid in

contract of marriage, 830.
Insurance, definition of, 2468 ; pre-

mium, what is, and when due,

2469 ; nature of contract of, 2470,

2471 ; by whom and upon what
may be effected, 2472-2475, 2477 ;

against what risks, 2476 ; notice to

be given in case of loss, 247S;
different kinds of, 2479 ; how con-
tract of, is witnessed, 2480 ; what
constitutes a contract of, 24S1

;

how policy of, may be transferred,

2482 ; transfer of property insured
does not transfer insurance, 2483

;

representations to be made by
insured, 2484^ 2485 ; what misre-

presentation or concealment will

annul, 24S6-2489 ; warranties in,

what they are, and how they are

executed, 2490, 2491 ; Marine,
what policy of, must contain, 2492

;

upon what it maybe effected, 2493

;

for what voyages, 2494 ; for what
risks, 2495 ; time from which risk

commences, 2496 ; interpretation

of policy, 2497; nullity of insu-

rance made after loss or arrival is

known, 2498.

—

Obligations of the

insuredi, 2499 ; premium, when it

should be paid, 2500: premium,
when it is not due, 2501, 2502;
what warranties are implied, 2505,

2506 ; obligation of insured to do
what he can to save property,

2537.

—

Obligations of the insurer,

payment after loss, 2507 ; when
insurer is not liable, 2508-2510,

2512, 2513 ; nullity of fraudulent

insurance for more than value,

2514, 2515 ; validity of several in-

surances of same property against

same risks, 2516-2519 ; obligations

of insurer of things to be laden in

different ships, 2520.

—

Losses, anrl

kinds of, 2521-2523 ; upon whom
loss by collision falls, 2524-2526

;

particular average losses which
are borne by insurer, 2527, 252S :

responsibility of insurer when ship

becomes disabled, 2530, 2531 ; how
the value of property insured

under an open policy is deter-

mined, 2533-2535 ; the insured is

bound, if'^required, to declare all

insurances he has effected, 2536

;

insured bound to do all in his

power between loss and abandon-
ment to save the property, and his

acts for that purpose are for the

benefit of the insurer, 2537.—
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' against

Abahdomnent, when the insured
niay make, 2538 ; must be imcon-
ditional, 2531); what thhigs may
be comprised in, 2540 ; within
what time must be made, 2541,
2542; how made, 2543, 2544; of
ship stranded cannot be made if

she can be raised, 2545 ; time re-

quired for presumption of ship
having foimdered, 2546 ; effect of,

2^47, 2540 ; to whom fi-eight be-
longs in case of, 2548 ; responsibility

ofthe insurer who refuses to accept,

2250.— Contribution, amount of,

which insurer is bound to reim-
burse to insured, 2551,2552; when
jettison gives rise to, 2553 ; how
jettison must be made, 2554 ; what
things do not contribute, 2555

;

what things contribute when lost

by jettison, 2555-2557 ; hDw ship
and goods are estimated in cases of
average contribution, 2558, 2559

;

none for particular average losses,

2560: none for jettison if the ship
is not saved by it, 2561 ; takes

Elace if ship is saved by jettison

ut is afterwards lost, 2562 ; goods
jettisoned do not contribute to

subsequent loss of goods saved,

2563 ; cargo does not contribute
to payment for ship lost or dis-

abled, 2563 ; how takes place,

when goods are put into lighters

to enable the ship to enter port,

2564 ; master's declaration and
protest, to be made on arrival

at first port, 2565 ; privilege

upon goods for contribution,

2566 ; owner of goods jettisoned

and recovered is bound to repay,
2567.—AGAINST FIRE, rules Con-
cerning, 2568 ; contents of fire-

policy, 2569; effect of representa-
tions not contained in policy, 2570

;

nature and statement of interest of
insurer, 2571 ; warranty implied on
the part of the insured, 2572 ; ex-
tent of insurance upon effects in-

determinately, as being in a certain

place, 2573 ; what alterations annul
the policy, 2574 ; how and when
value of things must be proved,

2575 ; when transfer of niterest

annuls the insurance, 2576, 2577

;

for what losses insurer is liable,

2578-2580 ; for what losses he is

not liable, 2581 ; for what amount

insurer is liable, 2582 ; case of
delay given for payment of re-

newed premium,
^ 2583 ; insurer

paying loss is entitled to transfer

of rights of insured against par-

ties who caused the loss, 2584.

—

ON LIFE, rules applicable to, 2585,
2586 ; contents of life-policy, 2587 ;

implied warranties and their ex-

tent, 2588 ; how sum insured may
be stipulated payable, 2589 ; what
interest insured must have, 2590

;

policy of insurance transferable to

any person interested or not, 2$c)i ;

what is the measure of the in-

terest insured, 2592 ; when insu-
rance upon one's own life becomes
void, 2593.—MUTUAL, is not com-
mercial, 2471 ; by what rules

governed, 2471 ; hypothec result-

ing from, 2033 ; claims for con-
tribution need not be registered,

2084.
Intention, effect of, as regards
interpretation of deeds, 1013.

Interdiction, necessitated by im-
becility, insanity or madness, 325 :

may also take place on the ground
of prodigality, 326; may be de-
manded by consort, or any rela-

tion, 327 ; family council must be
summoned for, applicant not form-
ing part of it, 327, 329 ; in case
of imbecility, insanity or madness,
must be preceded by inten-oga-

tories, 330 ; in case of prodigality

the party must be heard or"have
been summoned, 330 ; judicial

adviser may only be given, 331

;

is subject to revision, 332 ; must
be inscribed on list, 333; takes
effect from the day on which it is

pronounced, 334 ; acts subsequent
to, by insane persons are null, and
by prodigal may be set aside, 334

;

acts anterior to, when may be set

aside, 335 ; may cease by judgment
removing it, 336 ; disability result-

ing from, 986 ; registration ofrights
of persons interdicted, 2030, 2120.

Interest, actual and existing,

necessary to bring action to annul
a marriage, 155.

—

Interest of
MONEY, due minor by tutor from
the closing of his account, 313 ;

due tutor by minor from date
of judicial demand, 313 ; is

comprised in civil fruits, 449 ;
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when and how due upon debts,

loOs, 1077 ; when may produce
interest, 107S; as between joint

and several debtors, iiii ; upon
Erice of sale, 1534 ; presumed to

e paid when capital is paid, 1786

;

when and how registered, 2122,

2125, 2146; how prescribed, 2248,
2250; rate of, upon loans and
agreements 17S5; ceases after a
legal tender, 1162 ; upon debts
between consorts, 1366 ; due by
mandator, 1724; due by manda-
tary, 1714 ; due by partner, 18^0

;

upon a claim given in security,

1974; upon bills of exchange, 2318,

2332. 2336,
Intermeddling, ofwifem property
of community, 1339, 1340, 1348;
in successions, 646, 659.

Interments, see Burials.

Interposed persons, in matters of

gift, 774.
Interpretation, Of contracts^

according to intention of parties,

1013 ; in such a sense as will give

them effect, 1014 ; in the sense
which agrees best with the matter,

1015 ; when ambiguous, accord-

ing to usage, 1016 ; customary
clauses supplied though not ex-

pressed, 1017 ; one clause by
another, ioi8; in cases of doubt,

in favor of the debtor, 1019 ; ex-

tent of general clauses, 1020 ; in

case of special provision for parti-

cular cases, 1021.

—

O/laius, II, 12.—0/ certain expressions, 17

—

Oj
ivills, 872.

Interrogatories, upon articulated

facts, 1246; upon decisory oath, or

suppletory oath, 1246 ; previous
to interdiction, 330.

Interruption (01 prescription,) is

natural or civil, 2222 ; natural,

what is, 2223; by judicial demand,
2224 ; not caused by extra-judicial

demand, 2224 ; not caused by de-

mand before judge without jurisdic-

tion, 2225 ; ceases in certain cases,

2226 ; ceases by recognition of the

right, 2227 ; against pnncipal, avails

against surety, and vice vcrsd,

222S ; renunciation of prescription

by one does not interrupt that of

others interested, 2229 ; in favor

ofone of joint and several credi-

tors avails as regards the others,

2230; the same rule as regards
heir when the obligation is indi-

visible, 2230 ; but not when debt is

divisible, 2230 ; against one of
joint and several debtors avails

against the others, 2231 ; the same
rule applies as regards heirs

when the debt is indivisible, 2231

;

against a debtor does not affect

another holder, 2231 ; against one
of several holders of undivided
proijerty avails as regards the
others, 2231 ; action in, 2057.

INTERVENTiON, ofCreditors in actions
for separation of property, 1316;
of vendor to warrant his buyer.
2062.

INTERVERSION of titlc, in matters of
hypothec, 2048; in cases of pre-

scription, 2205,
Inventory, in matters ofsuccession,

see Successions : failure to make,
gives minor children a right to

claim the continuation ot the com-
munity, 1323 ; formalities of, 1324,

1325 ; not required in certain cases,

i343» 1354: delay for making, 1342,

1344. 1349-
iNVEiiTMENT, ofmoncys arising from

sale of wife's property, 1303, 1306:
when husband is not responsible

for omission to invest price of, or

to replace wife's property sold,

1319 ; of moneys belonging to

minors, 294, 295, 296.

Irrevocability of gifts made in

contracts of marriage, 823.

Irrigation, proprietor of land

bordering on a stream may use

the water for, 503.
Islands, formed in navigable or

floatable rivers belong to the

crown, 424 ; formed in rivers not

navigable or Hoatable belong to

riparian proprietors, 425 ; formed
by being cut off from riparian pro-

perty, 426.
Jettison of goods, when master
may have recourse to, 2402 ; how
it may be made, 2554, 2555 ; when
it gives rise to contribution, 2553,

2555-2557 ; see Insurance.

Joint acquests of community,
what property deemed to be,

1272-127S,

Joint and several interest
among creditors, its effect, 1100;

payment to one of joint and seve*
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ble or

to the

rers not

ong to

formed
an pro-

master

; how
1; when

\h 2553.

lunity,

I to be,

TEREST
iioo;

seve*

ral creditors frees the debtor, i loi

;

release by one of joint and several

creditors frees the debtor for part

only, iioi ; as regards interruption

of prescription, 1102, 2230.

Joint and several liabilitv,
when and how it takes place

;

1 103, 1 104 ; is not presumed,
1 105 ; results from offence or

quasi-offence of two or more,
1106 ; precludes the right of

pleading benefit of division, 1 107 ;

suit aganist one of joint and seve-

ral debtors does not preclude suits

against the others, i loS ; as rc-

f
sards an object which can no
onger be delivered, does not exist

for damages, for which debtor in

fault is alone liable, 1109; as re-

gards interruption of prescription,

mo, 2231 ; demand of interest

from one of joint and several

debtors makes it run against the

others, iiii ; what exceptions

may be pleaded by joint and
several debtors, ma; ceases for

part in the event of debtor be-

coming creditor, 1 3 ; continues

for remaining deb* s though one
of them has bet . allowed to pay
a share, 1114 ; when and how it

ceases by division ofthe debt, 1 1 15-

1116 ; divided amongst debtors

themselves, 1117 ; recourse of the

debtors against each other, in8-
1120; recourse of the debtors in

the case of creditor renouncing his

joint and several right against one
debtor, n 19 ; does not render the

obligation indivisible, 1125; sur-

render of title to one joint and
several debtor benefits the others,

1183 ; express release of one joint

and several debtor frees the others

for his share only, 1184.

Joint stock companies, see Part-

nership, joint stock.

Journeymen, privilege of, 2006.

Judgments, carry hypothecs, 2034 ;

upon what property, 2034-2036 ;

must be registered, 2121.

Judges, cannot become assignees of

litigious rights, 14S5; cannot re-

fuse to adjudicate under pretext

of silence or obscurity in law, 11.

Judicatum sohi, (security) to be

fiven by persons residing out of

.ower Canada, 29.

Judicial adviser, when may be
given, 331 , 349 ; how and bywhom
appointed, 331, 350 ; duties of,

351 ; when his duties cease, 351.
Judicial demand, interrupts pre-

scription, 2224.
Judicial sale, means ofextinguish-

ing hypothecs, 20S1,

Jurisdiction, want of, as regards
interruption of prescription, 2225.

Jurors, v.hcn aliens may be, 26.

Jury, when aliens may form part
of, 26.

Keeping, of thing, see Preservation.
Kind, rent may be I'ayablein, 1594 ;

rents payable in, may be registered
without specilication of a precise
sum. 204^.

Lakes, winch are private property,
right of alluvion does not take
place on, 422.

Land, reclaimed from the. sea, be-
longs to the crown, 400, 421 ; left

dry by running waters, belongs to

riparian jiroprietor, 421 ; owner-
ship of, implies that of what is

above and below it, 414 ; rules

concerning buildings, works or
improvements upon, 415—419.

Lands, military, belong to the
crown, 403 ; reclaimed from the
sea, belong to the crown, 400.

Languages, English and French,
in this code, as to difference be-
tween, 2615.

Lawful cause, in contracts, 990.
Laws, promulgation of imperial, i

;

provincial, 2 ; disallowance of, 3 ;

printing and distribution of, 4, 5 ;

regulating moveables, immove-
ables and persons, 6 ; regulating
the form of acts, 7 ; how inter-

preted, 8 ; do not affect the crown
or third parties unless expressly
mentioned, 9 ; prohibitive, import
nullity, 14 ; when imperative, when
permissive, 15 ; of England in

commercial matters, govern in the
absence of other provisions, 2340

;

concerning public order or good
morals, cannot be validly con-
travened by any agreement, 1 3.

Lease and hire, what things

may be the object of, 1600.

—

OJ
things, what is, 1601 ; capacity for

entering into contract of, 1604 ;

what things are susceptible of,

J605 ; see Lease, Lei^sor, Lessee,
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Repairs, Privilege, Registration.—Of work, what is, 1602: what
things may be the object of,

1666 - -, see Carriers, Estimate
& contract. Work, Prescription,

Lease, for more than nine years,

cannot be granted by emancipated
minor, 319 ; granted by usufructu-
ary expires with usufruct, but
lessee enjoys for th» remainder
of the year, 4^7.-0/ cattle on
shares, whnt it is, 1698 ; what
may be object of, 1699 ; is regu-
lated by the usage of the place,

1700. — Oy houses and rural
estates, by what rules governed,
1607 ; when presumed, i6o8 ; pre-

sumed, extent of, 1609; tacit re-

newal of, when does not take
place, 1610 ; duration of presumed
1' ise, 160S ; see Lessor, Lessee ;

of farm, cannot be assigned, 1646

;

how terminated, 1655-1658 ; by
reason^ of sale of thing leased,

1663 ; in the casq of redemption,
1665 ; for more than a year must
be registered, 2128.

—

O/ move-
ables, duration of, 1643 ; what
things may be the subject of,

1605 ; how terminated, 1655-1658;

Ofwork, principal kinds of, 1666 ;

for personal services, duration of,

1667 ; how terminated, 166S ; oath
of master as to conditions of en-
gagement and payment, 1669

;

rules which govern, 1670, see
Carriers, Work, lease and hire of.

Legacies, nature and kinds of, 863

;

imposed as a charge upon another
legacy which lapses do not lapse,

865 ; may always be refused by
legatee as long as he has not
accepted, 866 ; how accepted, 866,

867 ; right of accretion applicable

to, when, 868; interpretation of,

870 ; of things not belonging to

the testator, 88:, 882 ; of things
which did not belong to the testator

until after the will, 883 ; how paid,

8S4 ; reduction of, and how effect-

ed, 8S5, 886 ; recourse of legatee
suffering reduction, 887 ; right of
accession applicable to, 888 ; of a

thing alienated or hypothecated
how freed, 889 ; in favor of a
creditor, are not presumed to be
in compensation of his claim, 890 ;

how may be revoked, see Wills ;

when they become lapsed, 901,

903, 904.

—

Universal, what are,

873 —By general title, 873 ; see
Legatee ; what constitutes, 873.

—

Particular, do not rank till after

creditors, 880 ; by whom paid,

880 : right to, is not accompanied
with hypothec upon property of

the succession unless expressly

given, 880 ; registration necessary
in such case, 2045 ; give right to

separation of property, 1990.
Legatee, who may be, 836, 838 ;

how he is seized of his legacy,

891 ; may be a mere trustee, 869

;

is entitled to fruits and interest,

and from what date, 871, 891 ;

under suspensive condition, passes
legacy to his heirs, 902 ; in posses-

sion may give valid discharges,

870, 1 145.

—

Universal, assimilated

to heir, 598, 874, 878 ; his delay to

make an inventory, 874 ; how liable

for debts of succession, 875-879

;

how may be freed from debts of

succession, 878 ; may accept under
benefit of inveuiory, 878. — By
general title, how liable for debts,

875-879 .— iSy particular title,

how liable for debts, 884-889 ; sec

Legacies.
Legitim, abolished, 775.
Legitimation, of children by sub-

sequent marriage, 237, 238 ; effect

of. 339
Lesion, may be a cause of nullity

in contracts, 991, 1001; a cause of

nullity in favor of minors, 1002

;

of emancipated minors when they

exceed their capacity, 1003 ; minor
declaring himself to be of age

is nevertheless relievable, 1003 ;

minor not relievable from, when
it results hovA fortuitous event,

1004 ; minor who is a banker,

trader, or mechanic is not reliev-

able, 1005 ; minor is not relievable

from stipulations of his marriage

contract on the grorr-xl of, 1006 ;

obligations resulti: :; ficai oftences

or quasi-offences, 1007 ; aliena-

tions made with all the necessary

formalities, loio ; acts of minor

cannot be annulled on the ground
of, if he has ratified them after lie

became of age, 1008 ; cannot bii

invoked by persons of full age,

10I3 ; as regards sale, 1561 ; as
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fegJircls partition ofsuccessions, see
Partition,

Lessee, his oblicjations, 1621, 1626 ;

as regards deteriorations, 1627,
1628 ; loss by fire, 1629, 1631 ; as
to allowing greater repairs, 1634

;

repairs for which he i? liable, 1632,

1633 ; his liability in case of re-

scission oflease or ejectment, 16^7;
his rights, 163S, 1640 ; may assign
his lease or sublet unless the con-
trary is stipulated, 1638 ; of farm
property cannot subiet, 1646 ;

rights of action of, against lessor,

1641, see Lease, Farm, lessee of.

Lessor, obligations of, 1612-1618

;

as to cleansing of wells and pri-
vies, 1644 ; warrants all defects and
faults, 1614 ; does not warrant
against mere trespasses, 1616,

161 7 ; when bound to warranty
agamst disturbance, 1618 ; rights
of, 1619-1625; privilege of, 1619-
1623 ; rights ofaction of, 1624 ; see
Lease ; cannot put an end to lease
to occupy property himself, 1662 ;

nor by selling property leased,

1663.
Letters-patent, need not be
proved, 1207.

Liabilities, of community, of what
they consist, 1280; of a succes-
sion, 73S-74S.

Liability, joint and several, see
Joint and several liability.

Libel, see Prescription.
Liberation, from punishment, re-

stores civil life, 38.
License, marriage, see Dispensa-

tion.

Licitation, when it takes place in

legitimate successions, 698 ; testa-

mentary, 948 ; between coproprie-
tors, 1562 ; how effected, 709,
1563 ; strangers may bid at sales

by, 1562 ; effect of, when one of
the proprietors becomes pur-
chaser, 746; in matters of part-

nership^ effected as in matters of
succession, 1898.

Lien, see Retention.
Life insurance, see Insurance on

life.

Life-rents, by what title may be
constituted, 1901 ; may be upon
the life of a third party, 1902

;

may be iipon several lives, within
restrictions, 1903 ; may be for the

benefit of a third party, 1904

;

upon a person who is dead or who
dies soon after, is of no effect,

1905, 1906 ; consideration cannot
be recovered back by reason of
non-payment of arrears, 1907

;

debtor of, cannot free himself by
reimbursing capital and abandon-
ing payments made, 1909 ; are due
in proportion to the number of
days, 1910; may remain charged
upon property sold under execu-
tion 1908; cannot be made exempt
from seizure unless they are gra-

tuitous, igii ; do not rease at the
civil death of the person on whose
life they are constituted, 1912 ;

demand for, cannot be enforced
without proof that the person on
whom they are constituted is alive,

1913 ; how reimbursed in the case
of sales under execution. 1914-

1917 ; for what term may be cre-

ated, 389: are redeemable, 389,
391, see Registration.

Lights, (view) servitudes concern-
ing* 547- „

Limited partnership, see Part-
nership, limited.

Linen and wearing apparel, wife
entitled to, when suing for separa-
tion, 202.

Lines (boundaries), see Boundaries

;

(of descent), 616-618.
Liquidation, of property of dis-

solved corporations, 370-373 ; of
property of partnerships, 1898;
of successions, see Successions

;

ofproperty of community, 1354- ;

of community, upon separation
from bed aTid board, 209.

Liquors, sold to be drunk on the
spot, when cannot be sued for, 1481.

List, ofinterdicted persons, 333 ; of
judgments ordering separation of
property between consorts, 1313.

Litigious rights, see Rights
litigious.

Loan, two kinds of, 1762.

—

Fornscy
definition of, 1763 ; what things

may be the object of h, 1765 ;

lender remains owner in, 1764

;

obligations of the borrower, 1766-

1771 ; when borrower has a right

of retention, 1770 ; joint and seve-
ral liability of joint borrowers,

1772; obligations of the lender,

1773-1776. — For coHsumptioHy
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definition of, 1777 ; borrower be-
comes owner in, 1778; ob]i^c;ations

ofthe lender, 1781 ; obligations of
the borrower, 1779, 1780, 1782-
1784.

—

Upon interest^ rate of in-

terest, 1785 ; acquittance for prin-
cipal gives rise to presumption of
payment of interest, xn^d.—Upon
bottomry and respondentia., what
it is, 2594, 2595 ; upon what
made, 2596, 2600 ; _

what the
contract must specifjr, 2597 ;

from what time the risk runs,

2598 ; what things are held for,

2599 ; when may be annulled,

2601 ; borrower v.hen discharged
by loss of ship &c., 2602 ; when
may be made to master and with
what effect, 2603, 2604; order of
t)reference when there are several

oans, 2605 ; when lender does not
bear the loss, 2606, 2608, 2610;
when the sum lent cannot be re-

covered, 2607 ; when the sum may
be reduced, 2609 ; the lender is

preferred to an insurer, 261 r.

Loans, emancipated minor may
effect, 321.

Lodging of widow during delays for

making inventory and deliberating,

»3S2.
Loss, of a thing brought into a
partnership, 1893 ; when it ex-
tinguishes the obligation, 1200,
I202 ; of a thing in the case of
shipwreck, 2427, 2433 ; in the case
of insurance, see Insurance ; of
civil rights, 30.

Lost things belong to the crown,
401.

Lots, see Shares.
" Lower Canada," meaning of the
words, 17 § 6.

LviNG-iN EXPENSES, See Prescrip-
tion.

Madness, a cause of interdiction,

^ 325.
"Magistrate," meaning of the
word, 17 § 16.

Maintenance, to whom due, 165-

172 ; may be claimed by illegiti-

mate children, 240 ; may be claim-
ed by husband or wife separated
and in want, 213 ; may be allowed
to person civilly dead, 36 ; may be
given to concubine or to illegiti-

mate children, 768 ; may be due
|

to donor, 813.

Majority, at what age attained,
246, 324.

Mandatary, cannot exceed powers
given by mandate, 1704; cannot
buy or sell for himself what he is

employed to buy or sell, 1706; is

bound to execute the mandate he
has accepted, 1709 ; must use the
care of a prudent administrator,
1710; responsible for his substi-
tutes, and liability of the latter to
mandator, 1711 ; responsibility of
joint mandataries, 1712 ; must
render an account, 1713; is liable
for interest of money he employs
for his own use, 1714 ; when per-
sonally liable towards tliird j^arties,

171S, 1716, i7i7;when deemed
not to have exceeded his powers,
1718 ; has a privilege upon the
property, 1723; see Attorney,
Notary, Broker, Agent ; may re-
nounce mandate and on what con-
dition, 1759; representatives of,

must notify mandator of his|death,
X761.

Mandate, definition o^ 1701 ; is

gratuitous, 1702; may be general
or special for whatever exceeds
acts of administration, 1703, 1704:
powers of mandatary, 1704,1706;
extent of powers of mandatary in-

ferred from nature of his profes-

sion, 170s ; may be given to minors
and under what conditions, 1707 ;

entrusted to women under cover-
ture, 1708 ; is presumed iri certain

cases, 1705, 1751 ; how extinguish-

ed, 175s, 1757 ; when revocation
of, affects third parties, 1758 ; see

Mandator, Mandatary.
_

Mandator, bound to indemnify
mandatary as regards third par-

ties, 1720 ; when bound to in-

demnify representatives of man-
datary, 1721 ; what expenses and
charges he is bound to reimburse,

1722 ; when liable for interest,

1724 ; joint and several liability

when there are several, 1726

;

bound towards third parties for

acts of his mandatary, 1727-1730

;

when his representatives are so

liable, 1760; responsible in certain

cases for the faolt of his manda-
tary, 1731 ; recourse of, against

mandatary, 1752; may always re-

voke the mandate, 1756.
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Manufacturies, utensils belonging
to, are deemed iinmuvcables, 379.

Manure, immoveable by destma-
tion, 379 ; when lessee of a farm
bound to leave it, 1654.

Marchande pnblique., see Trader.
Marine insurance, see Insurance,
marine.

Mariners, see Seamen.
Marital authority, 174-184 ;

obedience of the wife, 174; wife

bound to live with her husband,

175; wife must be authorized by
husband, to appear in judicial pro-

ceedings, 17J ; to contract, 177 ;

not necessary for dealings of wife

who is a trader, 179; in detault of

husband, judge may authorize,

178, 180 ; general authorization,

only applies to acts of administra-
tion, 181 ; husband a minor may
authorize his wife who is of age,

182 ; wife a minor can only be
authorized to administer, 183 ;

want of authorization entails

nullity of act of wife, 183; wife

may make a will without hus-

band's authorization, 184: hus-

band's being party to the deed is

equivalent to his authorization,

177 ; see Married woman ; hus-

band may lease his wife's pro-

perty, and for what term, 1291^,

13C0 ; husband administers his

wife's property, 1298.

Marriage, where should be solem-

nized, 128 ; at what age may be
contracted, 115 ; consent neces-

sary, 116 ; impotency apparent

and manifest annuls, 117 ; second,

cannot take place before dissolu-

tion of first, 118 ; of minors, con-

sent of parents required, 119, 120;

consent of tutor or curator some-
times required, 121, 122 ; in what
cases prohibited, 124-126 ; dis-

pensations from impediments to,

127 ; solemnized abroad, when
valid, 13s ; oppositions to, see

Oppositions to marriage ; nullity

of, when and in what cases may
be demanded by consorts, 148,

149. 151. 153. IS4. 136; when may
be demanded by persons whose
consent was necessary, 150, 155.

156 ; may be demanded by any
person interested, in certain cases,

i53i »55 ; effects of, cannot be

claimed without producing certi-

ficate, 159; even by persons in

Possession of status, 160 ; cannot
e contested when established by

certificate and pospcssion of status,

161 ; possession of status sufficient

for legitimacy of children, 163 ;

though null produces civil effects

ill liivor of children and consort
in good faith, 163, 164 ; can only be
dissolved by death, 183 ; emanci-
pates, 314.

Marriage contract, may contain
all kinds of agreements, 1257 ;

exception, 1258, 1259.
Marriage covenants, in the
absence of, legal community and
dower exist, 1260, 1261 ; are irre-

vocable so soon as marriage is

celebrated, 1260; may admit, ex-
clude or modify community or
dower, 1262, 1263 ; must be in

notarial form, except in certain
cases, and must precede the mar-
riage, 1264 ; cannot be altered after

marriage, 1265 ; alteration in, before
marriage how established, 1266;
of minors validity of, 1267 ; sec
Community ofproperty ; modifica-
tioriK which may be made in com-
munity, 1384.

—

Clause o/realiza-
tiott, what it consists of, 1385 ; its

effects, 1386 ; how contribution is

substantiated, 1387 ; how realiza-

tion is effected, 1389 ; of reprises,

1 388, — Clause 0/ niobilization^

what it is, 1390; different kinds
of, 1391, 1392 ; effects of, 1393.

—

Clause of separation of dcdts,
what it is, 1396 ; effects of, 1397-
i3<i9-

—

f^i/e retaking' free and
clear what she brought, 1400.

—

Conventional preciput, what it is,

1401 ; is not subject to formalities

of gifts, 1402 ; when may be de-
manded, 1403, 1404; right ofcredi-
tors as regards preciput, 1405.

—

stipulation of unequal s/tares,

how made, 1406 ; effects of, 1407-
141 1. — Community by general
title, 1412.

—

Exclusion 0/ com-
munity, 1415 ; effects of, 1416-
1421 ; does not prevent wife stipu-
lating to receive her revenues,
1420 ; does not render the im-
moveables inalienable, 1421. —
Separation of property, 1422

;

effects of, 1423-1425.

I

1



440 INOFX.

Masculine gender, includes femi-

nine, 17. 5 Q-

Master of snip, his responsibility,

see Affreightment, Insurance,
Bottomry,

Materials, belonging to another,

and used in building, cannot be
taken away, 416.

Maternity, proof of, 241.
" May" the word, is permissive, 15.

Mention, in acts of civil status, 54,

SS, 56, 6s, 67, 72 ; in wills, 843.
Merchant shipping—Merc/tan/
Shipping Acty 1854, in force here,

a3SS ; rules concerning registry

and mensurement of, 2356-23^9.
—Tratis/e*- of, registered British

vessels, 2359 ; colonial vessels,

a^Go : ownership not transferred

without registration, 2361 ; no
fraction of a 64th share can be
registered, nor can more than 32
persons be registered as owners,

2362-2364 ; except where vessel is

owned by a partnership, 2365 ; re-

gistration of bill of sale of ship
passes the property, 2366 ; no
subsequent registration of a bill

of sale can be made until a certain

time has elapsed, 2367 ; where the
same owner has made several

transfers of ths^ same property in

a vessel, who is entitled to the
endorsement of the proper officer,

2368, 2369 ; delay may be allowed
for recovery of lost certificate,

2370 ; duly registered transfer is

not affected by bankruptcy, 2372

;

transfers of vessels in security for

moneys advanced must be regis-

tered, 2371 ; how colonial vessels

niay be transferred in security for

loans, 2373-2377.

—

Morifcage of'.

vessels may be mortgaged as soon
as the keel is laid, in security for

moneys advanced to complete
them, 2376 ; a second mortgage
cannot be granted without the con-
sent of the first advancer, 2377 ;

effect and extent of mortgage lor

advances, 2378 ; first advancer may
mortjragethe vessel, 2379 ; formali-

ties of deed of mortgage, 23S0 ; re-

gistration ofadvancer's right, 23S1

;

anterior rights not affected, 23S2.

'—Privileges, rank of, upon ves-

sels, 2383 ; upon cargo, 2385 ;

upon freight, 2386 ; for damages

caused by collision, for average
contributions and salvage, 23S7;
ship's husband or agent has a lien

upon the ship's papers for his

advances and charji;es, 23J«4 ; in

Vice-Admiralty Court the mattc>r

of privileges is governed by the
laws of Kngland, 238.S.- <7«';/r>-^,

majority of, may appoint and dis-

charge masters without assigning

cause, 2389 ; are rcKponsiblc f(ir

the acts of the master or his substi-

tutes, 2390 ; person hiring a vessel

is held to be owner as re-^iards

third persons, 2391 ; in matters of

common interest majority of,

govenis, 2392 ; in c v.e of equal
division upon question as to em-
ployment of the ship, those in

favor of her employment prevail,

2392 ; but those v.ho object have
a right to be exempted from
liability and to be indemnified,

2302 ; ship cannot be sold by
licitation without concurrence of

owners of at least one half, 2393.—Master^ general powers of, lo

bind o'.nors and reciprocal duties

of both> -\i94 ; liability of, for con-

tracts rospccting tlie ship, 2305:
engages the crew in concert with

owners or ship's husband, 239^

;

must see that the ship is properly

equipped and furnished, 2397 :

must sail on the day appointed,

239S ; his powers to borro\y or sell,

to obtain money for the ship, 2399,

2400 ; his authority over the crew
and the passengers, 2401 ; when he

may throw cargo overboard, 240a

;

see Affreightment, Insurance; his

duties with regard to the log-book,

and the treatment and wages of

seamen, 2404.

—

Seatnetis' -ivagfs,

suits for, 2405 ; prescription of,

when it begins to run, 2406.

Military places, fortifications of,

belong to the crown, 402, 403.
Mills, what mills are immoveable,

377. 385-
Mines, how they fall into matn-
monial community, 1274 ; delay

for registering sales, leases, or

transfers of rights of, 2099 ; are

not used in usufruct, 460.

Ministers, see Spiritual advisers.

Minors, when their minority ceases,

246 ; formalities ofsale of property
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of, 398-300 ; j^jfts to, may be ac-

cepted by their ascendants, 303 ;

may sue in their own name for

wages, 304 ; owe interest on bal-

ance of account to tutor only from
date of judicial demand, 313; in-

capacity of, for contracting, 986,

987 : remedy of, in case of lesion,

see Lesion, 1003, 1003, ton; re-

gistration of real rightn of, 3030

;

when may be testamentary execu-
tors, 907 ; may be mandataries,
1707.

—

Emancipated., administra-
tion of their property, 314; can-
not grant leases for more than nine
years, 319 ; for anything beyond
mere administration must be as-

sisted by curator, 330-333 ; when
they require advice of family coun-
cil, 331, 333 : excessive obligations
contracted by, may be reduced,
333 : engagea in trade are reputed
of age as regards such trade.

Minutes (original) loss of, 1317,
I3l8.

Mobilization, what it consists of,

1390; is general or special, 1391

;

is determinate or indeterminate,
1393 ; determinate, eflfcct of, 1393 ;

indeterminate, effect of, 1394 ; in

cases of, right of consort who has
contributed the immoveable, 1395.

" Month," meaning of the word,

17 § 13-

Morals, good, things contrary to,

cannot be the object ofobligations,
1080.

Mother, in default of father, exer-

cises parental authority, 345 ; see
Parental authority.

MouRNiNo, widow's, how regulated
and to whom chargeable, 1368.

Moveable, property may be, by its

nature or by law, 383 ; by its na-
ture, 384-386 ; by determination
of law, 387, 388.

" Moveable things," meaning of
the words, 397.

" Moveable property," " move-
able things," meaning of. 397.

Moveables, what comprised by the
word " furniture," 396.

" Moveables," signification of the
word, 395.

Municipalities, see Corporations.
Mutual donation, abolished, 770,

1365.

Mutual insurance, see Insur-

ance, mutual.
Natural children, see Children,

illegitimate.

Naturalization, how acquired,

31-33; what rights it confers, 34.

Negotiorum gestio, what consti-

tutes, and obligations resulting

from, 1C43 ; continues notwi.h-

standing death of principal, 1044 ;

kind of care required in, 1045 ; in-

demnification for, 1046.

N F.ir.h bou rs.—Servitudes concern-

inS^ 501-506, 508 ; walls, 510-533 ;

ditches, 533-526: fees, 538-530;
clearance, 531 ; hedjfes, 527-530

;

flow of water,
_
501-^03 ; siirin^s,

503 ; boundaries, 504 ; division

fences, 505 ; the distance between
and regulation of buildinors, 53J ;

view from common walls, 533

;

from walls which arc not common,
534, 5,^5 ; windows, galleries, and
balconies. 536-538 ; see View

;

eaves of roofs, 539. Ri,i;ht of way,

S40 ; how it is exercised, 541, 543 :

by whom due in certain cases,

543 ; how it ceases, 544.
Nominating, right of, implies right

of removing, 17 § 17.

Non-performance, when gives rise

to damages, 1065, 1066.

Non-residents in Lower Canada,
bound to give security for costs of
suits brrught by thern, 39.

Notaries, for authentic acts, i3o8,

1209 ; responsibility of, 1732, 2148,
see Registration, Prescription.

Notice to terminate lease, when
necessary, 1609, 1653, 1657, 1658.

Notifications, may be made by
one notary. 1209.

Noting, of hills of exchange, see

Bills of Exchange.
Novation, when it takes place,

1169 ; between what persons,

1 1 70; is not presumed, 1171 ; by
change of debtor without consent
of the first, 11 73; does not take
place by simple delegation, 1173:
does not take place by simple in-

dication of payment, 1174; privi-

leges and hypothecs of old debts
do not attach to the new debt un-
less it is so stipulated, 1176; nor
when new debtor is substituted

for former one, 1 177 ; nor in the
case of novation with one of joint
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antt Buvural dubtorH, 1178; effect

of as ruRards co-dubtors iuul sure-

ties, 1171).

Nui.i.rrv of contracts, what causes

imulucc, 91; I ; may l)e tlcnutudcd

l)y creditors, lo.v. >u3<> I prescrip-

tiou of the action for, 1040.

NuMUKK, ttingular includes phiral,

17 § 10.

Nuns, see Corporations, Profession,

religions. Wills,

NuKsus, privilege of their claim,

3003.
"Oath," the word, includes solemn

affirmation, 17 § 15.

Oath, may be administered to par-

ties to a suit either as witnesses or

U|x>n interrogatories on articulated

fiicts, 1246; may bo put by the

judge to either or both of the

parlies, to complete the proof,

1346 ; dccisory, when and by whom
may be offered, 1247, 1248: parly

to whom it is offered, who neither

takes it nor refers it to his adver-

sary, or party to whom it is re-

ferred, who refuses to take it, fails

in the suit, 1249; when it may be
referred, 1250; when taken can-

not be controverted, 1251 ; party

who offers or refers the oath can-

not retract if his adversary is will-

ing to take it, 1252 ; what persons
and thin.c:s are affected by it, 1253 ;

put officially, when may be had
recourse to, 1254, 1256; cannot
be referred to the opposite party,

1255; of master, in suits for ser-

vants' wages, 1669.

Objections to witnesses, see In-

competency.
Obmc.ations, essentials of, 982

;

what they arise from, 983 ; result-

ing from the law alone, 1057

;

must have an object, 105S : object

of, must be object of commerce,
1059 ; object of, must be deter-

minate, though (quantity uncertain,

1060; future tnings cannot be ob-
ject of, exception, 1061 ; object of,

must not be impossible, prohibited
or immoral, 1062 ; effect of, 1063 :

preservation of the thing due,

101)4 ; rights of creditor of, 1065,
1066.—C onditio;alwhat are, 1079

;

are null if condition be immoral,
impossible, or unlawful, 1080 ; are

null when performance of condi-

tion !h optitmal with det>tor, loSi ;

condition may always be fulfiilctl

when no time is fixed, io8j ; when
condition is deemed to have failed,

108 J ; when condition deemed fiil-

filled, 10S3 : become absolute if

debtor prevents fulfilment of con-
dition, 1084; fulfilment of condi-

tion has a rctro.ictive effect, 10S5 ;

creditor may, before fulfilment, «i(i

all conservatory acts, 1086; sus-

pensive condition, elTect of, loS?
;

cease when ihe object is t(U.illy

lost, 1087; when the thing is de-

teriorated, 1087 ; subject to rcso-

lulivft ccmdition, cease when cun-

ditioii fulfilled, 1088.— /r///* a
torn, nature of, loS > ; effect ol,

ioi)o ; when deemed in favor of

creditorand when of debtor, loiji

;

become exigible if debtor becomes
insolvent or it security be lessened,

ioc)2.— A //erfidi/'vi; how peribrni-

ed, 1093 ; to whcnn the option be-

longs, 1094 ; when they become
pur* and simple, 1095, 1096 ; luiw

performed when one or both of the

things have perished if option be

with the creditor, 1097-1099.—
yoiui and several, see Joint and
several liability.

—

Divisible^ when
they are, 1121 ; effect and execu-

tion of, 1123, wz's.—Iudivisiblc,
when they are, 1124; effect and
execution, as regards debtor, \\2U-

1129, heirs of creditor, 112S.—
With a penal clause, effect of, see

Penal clause, 1131-1137 ; how
become extinct, 1138.

Occupancy, right of, 591.
Okfences, produce obligations,

'OS3 ; prescription relating to,

2261, 2262.
Office, temporary public, does not

affect domicile, 82.

Officers, of civil status, definition

of, 17 § 22; responsibility of, 52;

penalties to which they are sub-

ject, S3; of justice, see Prescrip-

tion.

OMissioNSjin registers ofcivil status,

77-

Opening, of successions, place of,

determined by domicile, 600 ; how
it takes place, 601, 602 : of succes-

sions, presumptions of survivor-

ship, 603-605 ; of substitutions,

961.
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OpI'DSITIDNS TO MARRIAdK, wlir>

may make, 130-1 1;; must ho (nl-

lowcd up, 14.); i> (icc(!(Un((!* iipoiii

i4t*i4'>; may nc rejected with
ciistH, and hahihty for dama{{cs,

i47»

Oi'TioN, see (^)hlin!nt ions, ahcrnativu.

Drdkk ()!•• sua KssioN, Kcncral pro-

vmions, 6i4>6iS ; in tho descend-
in{( line, hi^ ; in tliu ascending
hne, 626-630 ; in the collateral

line, 631-635; irreRular, 636-6^0.

Okdinances, copies of, authentic,

1207.
OKKilNAt.S, lost, 1317, I3l8.

Othkks, |)roi)erly of, cannot be sold

without their consent, 14S7.

Owner, his rights with regard to

plantations and buildings made by
others on his land, 41 j, 417 : when
he may have them removed, 417,

418; subject to right of retention

by part>[ wlut made improvements,

419 ; his right with regard to

moveables improved by accession

or workmanship, 439-442 ; of

building not bound to return ma-
terials thereof which belong to

another, but only to compensate,
416.

OwNF.usHip, definition of, 406; how
persons may be deprived of, 407 ;

gives a right to all productions
and accessories of the thing, 408 ;

of the soil carries with it what is

above and what is below it, 414;
extends to all that is planted or

built on the soil, if the contrary be
not proved, 415 ; as regards im-
provements made by third parties,

417-419; of alluvion, 420-434 ; of
ground from which a river or the
sea has receded, 421 ; of islands,

or deposits of earth formed in the

beds of navigable rivers, 424 ; of
former bed of a river which has
changeditscour.se, 427 ; ofpigeons,
rabbits, and fish, -^28 ; of things
formed of other things belonging
to different owners, 429-442 ; now
acquired, 583 - - ; of things found
w'Miout an owner, 592--; of a
treasure found, 586 ; of factors

and commercial agents, 1740-

1748.
Papers, family, what they prove,

1227 ; for establishing filiation,

333; paternity or maternity, 241.

I'ArMJuN, puts an end to civil diMih,

J'ari'.n TAiii', ii-ht of illegilimali-'

child to establish his, 241.
I'aricntai, AiriiioKiTV, 242-245;
children owe their parents honiir
and respect, 342 ; children subject
to until their majority or emaiici-
])atioii, 243, 344 ; right of correc-
tion, 345.

P AKi.i A.MKNT, imperial, meaning of
the words, 17 § 2 ; provincial,

>7 § 3,

I'aktiiion, in the rase of repre-
sentation, how made, 623 ; may
always be demanded, subject in

some cases to delay, 6.S9 ; may
be demanded notwithstanding
fvparalc enjoyment, 6f;o ; cannot
be demanded by tutor or curator
except for moveables, or, provi-
sionally, for immoveables, ^kji ; of
property of wife belonging to com-
munity may be demaiuled by hus-
band alone, 692 ; definitive, cannot
be demanded of wife without
suing husband, 693 ; proceedings
to obtain, 603-695 ; how immove-
ables are vauusd, 696 ; how shares
are formed, 697 ; when property
must be sold, 698, 699; manner
of proceeding with account and
partition, 700-711; to whom titles

should be delivered, 711 ; rights o(
creditors in cases of, 731 ; "effects

of, 746; what acts are reputed to

be, 747 ; warranty resulting from,

748-750 ; when may be rescinded,

751 ; time at which value of tliint^s

IS to be estimated to csiablish

lesion in, 752 ; suit in rescission

of, for lesion, may be stopped
by tender of supplement of
share, 753 ; of present property,
subject to rules of gifts i/ifcr

vivosf 781 ; of community, see
Community.

Pautnkks en commandite^ see
General partners. Partnership,
limited.

Paktneijship, essentials of contract
ofi 1830 ; partition in profits im-
plies sharing of loss, 1831 ; time of

commencement of, 1833 ; its dura-
tion, 1833 ; obligations and rights

of partners among themselves,

1839; contribution of each part-

ner to, 1839 ; remody of copart-
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ners against partner failing to con-
tribute, 1840, 1841 ; partner cannot
carrjr on any other business whicli
deprives the partnership of his

time or liis capital, 1843 ; imputa-
tion of payment made to a partner
who is also individually creditor,

1843, 1844: each partner liable for

damages caused by his fault, 1845 ;

risk of things contributed to, 1846 ;

indemnity due each partner, 1847 ;

division of profits and losses, 1848 ;

powers of partner administering,

1849; how managed, 1850-1852;
partner may associate another per-
son in his profits but not in the
partnership, 1853 ; responsibility of
partners for the debts, 185^-1856;
different kinds of, 1857 ; universal,

what it consists of, 1858-1861 ;

particular, what it is, 1862.

—

Com-
mercial, what is, and what civil,

1863 ; different kinds of, 1S64

;

formalities and registration to

which they are subject, 1834-
1838.

—

General, wliat is a, 1865

;

what stipulations may be made
as to its management, 1866 ; gene-
ral liability of the partners, 1867-
1869.

—

Anonymous, what and how
governed, 1870. — Limited, how
formed, 1.S71 ; ofwhom composed,
1872 ; liabiiity of, 1873 ; by whom
managed, 1S74 ; requisite legal

formalities of, 1875- 1S79 ; how
managed, 1880 ; by or against
whom actions brought, i8Si ;

what amount special partners may
withdraw during the partnership,
18S2, 1883 ; rights of s]ieclal part-
ners, 18S4, 18S6 ; obligations of
general partners, 1885 ; effect of
change in the names of general
partners or otherwise, 1879; how
may be dissolved before specified

time, 1887 ; joint-stock, how
formed and governed, 1889, 1890;
rules concerning, 1891.

—

Hoiv it

terminates, 1892, 1895, 1896 ;

failure of partner to contribute
to, 1893 ; may be stipulated to
continue with heirs of a partner,

1894. — Eff'ects of dissolution,

1897 ; rights of partners upon
the dissolution, 1894, 1898 ; pay-
ment of debts of partnership and
of partners, 1899 ; how dissolution
affects third parties, 1900.

Passage, right of, see Way.
Pasture, right of, is a discon*

tinuous servitude, 547.
Paternal authority, see Paren-

tal authority.

Paternity, see Filiation.

Path, along navigable or floatable

rivers, is a servitude established

by law, 507.
Patrimony, separation of; see

Separation, cf property.
Pawn, see Pledge, of moveables.
Pawnbroker?., rules governing,

1979.
Payment, meaning of the word,

1139; presupposes a debt, 1140;
by whom may be made or ten-

dered, 1141, 1142; must be made
by owner of the thing paid, 1 143 ;

to whom it must be made, 1144-

1146 ; to whom it must be made in

cases of attachment, 1147; nuist

be of the thing due, 1148 ; must be
of the whole debt, 1149; of a
specific thing, in what condition
may be made, 1150 ; of a thing of

indeterminate kind, 1151 ; where
to be made, 1152; at whose
expense, 1153; with subrogation,

see Subrogation, 1154 - - ; imputa-
tion of, 1158; imputation of, upon
interest, 1159 ; upon the debt the

debtor is most interested in jiay-

ing, 1160, 1 161 ; of price of thing
sold, when and where made, 1532,

1533; when and from what date

due, 1534 ; may be withheld or

security demanded, when buyci
is disturbed or in danger of dis-

turbance, 1^35 ; before judgment
for dissolution for non-payment,
1538 ; of thing not due, 1047.—
Tender of, and deposit, when may
be made, 1 162; requisite conditions

for validity of, 1163 ; how made
when debt is payable at the
debtor's domicile, 1164; when a

specific thing is deliverable at a ,

certain place, 1 165 ; not accepted
may be withdrawn, 1166 ; but not

if declared valid by the court,

1167.
Penal cl\use, definition of, 1131

;

is null if principal obligation is

null, 1132; cannot be enforced

together with performance of

principal obligation, unless it was
stipulated for a simple delay,
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1 1 33; wlien penalty is incurred,

1
1 34; when ^)enalty may be re-

duced, 1135; Its effect as regards

the lieirs, 1136.

Pknalties, civilly incurred, how
recovered, 16 ; as regards keeping
of registers of civil status, 53 ; for

infractions of the law concerning
the solemnization of marriage,

157. 158- , .

Peuemi'TIon of suits, prevents m-
terruption of prescription, 2226

;

Pkrishable things, may be sold by
beneficiary heir, 665 ; by usufruct-

uary, 465.
PiCKMANENCV, what things are

deemed to be placed for a, 380.

"Person," meaning of the word,

17 §11.
PicKsoNS, laws relatmg to, 6.

Petition of right, to prevent
prescription by the crown, 2211.

Physician, see Privilege, Prescrip-
tion.

Pigeons, passing into another dove-
cot, 428.

Pilots, see Affreightment.
Plantations, see Servitudes.
Pledge, definition of, 1966; im-
moveables may be the subject of,

imputation of fruits thereof, 1967

;

of moveables, 1968 ; rights result-

ing from, and duration of privilege,

1969, 1970 ; how creditors may
dispose of, 1971 ; debtor remains
owner of, 1972 ; responsibility of
creditor and debtor, 1973; impu-
tation of interest of a debt given
in pledge, 1974 ; cannot be claimed

by debtor until he has paid the

debt, 1975 ; is indivisible, 19^6

;

rights of third parties in the thing
pledged, 1977 ; in commercial
matters, 197S ; regulations con-
cerning pawnbrokers, 1979.

Ploughing and tilling, privilege of
expense of, 2010.

Police regulations, govern build
ings and excavations, 414.

Policy, see Insurance.
Ponds, to whom fish in, belong,

42S.

Poor relations, see Maintenance.
Ports, see Harbors.
Possession of sjatus, does not
exempt from producin,^ act of
marriage, 160; with certificate of
marriage bars demand of nullity of

marriage, 161 ; as regards child-

ren, 163, 22(j, 231.

Pos:^RSsioN, in good faith, gives a
ri,c,ht to the fruits, ^11 ; definition

of, 2192 ; its requisite qualities for

Ercscription, 2193 ; is presumed to

e that of a proprietor unless the
contrary is proved, 2194; for an-
other, is presumed to remain such,
unless the contrary is proved,
2195 ; cannot be based upon
acts which are merely facul-

tative, 2196; upon acts of viol-

ence, 2197 ; may commence alter

violence or clandestinity have
ceased, 2198; former and actu.^l

possession give rise to presump-
tion of intermediate, 2199 ; how m
the case of moveables it presumes
title, 2268 ; authority to take, see
Authority to take possession.

Pound sterling, value of, 17 § 20.

Power of attorney, sec Mandate.
Preamdle, forms part of,'and as-

sists in explaining an act, 12.

Preciput, conventional, of what it

consists and how it is exercised,

1401 ; is not subject to the formali-

ties of gifts, 1402 : when it accrues,

1403, 1404 ; creditors of commu-
nity can always sell the property
comprised in the preciput, 1405

Prelcvemenis, see Prelakings.
Prescription,AS regards servitudes,

562-566 ; of the action of creditors
for rescission for fraud, 1040 ; de-
finition and different kinds of,

2183; cannot be renounced by
anticipation, 2184; renunciation
of, may be either express or tacit,

2185 ; persons who cannot alien-

ate cannot renounce, 2186; may
be invoked by any party interest-

ed, 2187 ; courts cannot supply
the defence resulting from, 2188;
in respect of immoveables is

governed by the law of the place
where they are situated, 2189; in

respect of moveable property,
what laws govern, 2190, 2191 ;

possession for, see Possession,
2192--; cannot be set up by
the thief or his heirs, 2197, 2198

;

successors b^ particular title may
join to their possession that of

their authors, to complete, 2200 ;

lieirs continue the possessisn ol

their authors, interversion except-



446 INDRX.

ed, 22cx> ; what things are subject

to, 220I ; good faith aUvays pre-

sumed, bad faith must aUvays be
proved, 2202 ; does not accrue to

those who possess for another or
who hold under another, 2203

;

of proprietary rights, such as em-
phyteusis and usufruct, 2203; by
person put in possession of pro-
perty of absentee, 2203 ; cannot
be acquired by heirs of those who
could not themselves acquire it,

2204 ; unless in case of interverted
title, 2205 ; may be acquired
against proprietor by subsequent
purchasers m good faith from pre-

carious or other holder, 2206 ; in

cases of substitution, 2207 ; when
a perspn may or may not prescribe
against his title, 220S, 2209: for

contents of immoveables, in excess
of quantity stipulated, 2210; of
excessive rents or dues, 2210 ; may
be acquired by the crown, remedy
of the subject, 221 1; subject to
the privileges of privileged per-
sons, 221 1 ; things not subject to,

rights of sovereignty and allegi-

ance, 2i2i2 ; sea-beaches, ports,
rivers, wharfs, works and roads,
public lands, and whatever belongs
to crown domain, 2213 ; rents and
revenues of the crown, 2214, 2215

;

but not property escheated to the
crown, unless, &c., 2216; sacred
things, 2217 ; right of redeeming
rents, 2248 ; as regards church
property, 2218 ; tithes, 2219 ;

roads, streets, public places, &c.,
2220 ; property of municipalities,
2221.

—

hiterriiptioit of, natural or
civil, 2222 ; when natural takes
place, 2223; what creates civil,

2224 ; when does not take place,

2225, 2226 ; does not result from
registration, 2095 ; by renuncia-
tion, 2227; as regards sureties,

2228, 2229 ; as regards joint and
several creditors, 2230, debtors,
2231.

—

Snspetision of, as regards
minors, insane persons, and per-
sons not bom, 2232 ; between
husband and wife, 2233 ; against
wife, in certain cases, 2234, 2235

;

as regards conditional obligations
with a term or actions of warranty,
2236 ; as regards beneficiary heir

and vacant successions, 2237 ; does

not take place by reason of delays
to make inventories, 2238 ; as re-

gards joint and several creditors,

2239.

—

Time required /or, how
computed, 2240 ; of thirty years,

without title when it takes place,

2242 ; of actions against tutors

for acts of their tutorship, 2243 ;

what if title be shewn against pre-
scription, 2244; what is not pre-

scribed by thirty years is impre-
scriptible, 224J ; ofaction does not
prevent pleading cf same grounds
by exception, 2246 ; of hypothe-
cary action joined with personal,
same as that of the latter alone,

2247 ; as regards rights ofredemp-
tion, of dissolution for non-pay-
ment, and of redemption of
rents, 2248 ; to prevent, creditor

of a rent or of emphyteutic dues
has a right after 2^ years to a re-

newal-deed from his debtor, 2249

;

of rents, rent, and arrears of inter-

est, 2250.

—

By ten years, for real

property, 2251 ; for rents and
dues, 2252 ; what good faith re-

quired, 2253 ; title void for in-

formality cannot be ground of pre-

scription by ten years, 2254 ; when
renounced or interrupted, no other
prescription runs but that of thirty

years, 2255 ; may be invoked at

the same time as that by thirty

years, 2256 ; in cases where it runs
holder may be compelled to fur-

nish a renewal-deed at his own
cost, 2257 ; of the action in resti-

tution of minors for lesion, 2258

;

in favour ofbuilders and architects,

2259.

—

Short ireacriptions, for

slander or libel, 2262 ; for bodily

injuries, seduction, lying-in ex-

penses, 2261, 2262 ; for servants'

wages, 2262 ; for seamen's wages,

2406 ; against hotel, or boarding-

house, keepers, 2262 ; against

physicians, surgeons, and apothe-

caries, 2260 ; against advocates,

attorneys, notaries, and officers of

justice, 2260; against the recovery

of papers and titles, 2260; of bills,

notes, commercial matters, and

moveables, 2260; against school-

masters and teachers, and of hire

of work, 2260, 2261 ; of offences

and quasi-offences, 2261.

—

Gene-

rally, after renunciation or in-
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terruption, commences to run
for the same period as before,

2264 ; of suits not perempted
and judgments, by thirty years,

2265, 2266 ; the short prescrip-
tions are absohite bars to tlie

action, 2267 ; as regards corporeal
immoveables, how equivalent to
title, 226S ; of less than thirty

years, runs against minors and
insane persons, 2269.

—

Begun be-

fore coming into force of civil

code, 2270.
Preservation, of thing, by debtor,

I02S, 1063, 1064 : by vendor, 1498

;

by lessee, 1626-1633 ; by manda-
tary, 1710; byborrower, 1766 ; by
derositary, 1802 ; by pled;c;ee, 1073

;

privilege for expenses attending,

1996.
Presumptions, different kinds of,

1238, 1239 ; legal, their effect,

1239, 1240; resulting from final

judgments {res judicata), 1241

;

simple, are lefl to the discretion

of the courts, 1242.
Pretakings, by each consort or his

heirs, 1357 ; of the wife, take pre-
cedence of those of the husband,
1358 ; by heirs, 701, 702.

Price, of wife's immoveables sold,

how pretaken from mass of com-
munity, 1357 ; of thing sold, obli-

gation to pay, 1532 ; when it

should be paid, 1533; when it bears
interest, 1534 ; when it may
be withheld, 1535 ; consequences
of non-payment, 1536-1540 ; is

abandoned when action is brought
to rescind sale for non-payment,
1541 ; effect of non-payment in

sales of moveable property, 1543,
^544-

Priest, see Spiritual adviser.

Primordial title, how proved by
acts of recognition, 1213.

Principal, obligations of, 1720-

1731-
Printing and publication of laws,

4. S' , , .

Prison, burial of persons dying in,

69.
Private signature, writings

under, how they make proof,

1222, 1227 ; how they may be
denied, 1223, 1224 : from what
day they date, 1225, 1226 ; by
creditor, upon a deed in his pos-

28

session, 1228 ; effect of, upon bills

of exchange, etc., 1229; writings
not authentic for informality may
sometimes avail as under, 1221.

Privilege, definition of, 1983; re-

gulated by the nature and origin
of the claims, 1984 ; claims of
equal rank are paid rateably, 1085 ;

relative rank of subrogated '^.redi-

tors, 1986-1988 ; of the crown,
1989 ; of those who are entitled to

claim separation ofproperty, 1990 ;

upon what property it may be,

1992. - Upon moveable property—
may be upon the whole of the
moveable property or upon certain
moveable property only, 1993

;

order of, upon moveable property,

1994 ; law costs, 1994, 1995 ; ex-
penses incurred for the common
interest of creditors, 1994, 1996

;

of tithes, 1994, 1997 ; of vendors,

1994, 1998, 1999, 2000 ; ofpledgees,
2001 ; of funeral expenses, 2002;
of expenses of last illness, 2003

;

ofmunicipal taxes, 2004 ; oflessors,
2005 ; of domestic servants, and
hired persons, and persons who
have supplied provisions, 2006.—upon immoveable property,
2009-201^; how preserved, 2015;
see Registration ; effect of, and
extinction of, see Hypothecs.

—

Maritime — upon ships, 2383,
2384 ; upon cargo, 2385 ; upon
freight, 2386 ; as regards claims
for damage by collision, or for

average contributions or for salv-

age, 2387.
Privy, distance required between
common wall and, 532.

Probate of wills, how made, 857-
862.

Prodigals, may be interdicted, 326.

Profession, religious, disabilities

resulting from, 34 ; registers for

establishing, 70-74.
Prohibition to alien.\te, its ef-

fects, 968 ; what may be cause for,

969 ; when void, 970, 972 ; when
equivalent to a substitution, 971,

973, 974, 976 ; motive of, need not
be expressed, 972 ; may be limited,

975 ; by wi'.l, its effects, 976 ; out
of the family, its effects, 977, 978;
is subject to registration, 981.

Promise of sale, its effect, 1476;
accompanied by giving of earnest,
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maybe receded from, 1477; vs'ith

tradition and actual possession is

equivalent to sale, 147S.

Promise op makkiaclc, no ground
of opposition to marriage, 62.

Promissory notes, defmition of,

334^ ; may be transferred without
notice, 1^73, 2286, 2346; who are

the_ parties to, 2345 ; provisions

which govern, 2346 ; payable on
demand do not entitle to days of
grace, 2347; memorandum of part

payment^ of, does not interrupt

prescription, 2229.
Promulgation, of laws, i, 2.

Proof, of an obligation must be
made by the party who claims per-

formance of it, 1203 ; of exceptions
must be made by tnose who plead
them, 1203; secondary, when ad-
missible, 1 204 ; how It may be
made, 1205; what acts arr. authen-
tic, 1207 ; of private writings,

1222; cannot be adduced against
presumptions jfuris et de jure^
1239 ; of extra-judicial admissions,

1244; oral, see Testimony.
Property, in its relations with
those wlio possess it, 399-404

;

is
^
subject to rights of owner-

ship, of enjoyment or of ser-

vitude, 405 ; partition of, in

matters of succession, 599; cannot
be disposed of by gratuitous title

except by gift or will, 754; how
may be described, 2168. — Im-
moveabie, by its nature, 375,
376 ; by destination, 377, 378,

379, 380 ; by the object to which
It IS attached, 381 ; by determi-
nation of law, 387, 382. — Movc-
able^ by its nature, 383-385; by
destination, 386 ; by determination
of law, 388 ; what is meant by the
term, 397 ; by what laws governed,
6.— Vacatitt and without owner
accrues to the crown, 401, 584.

—

Commott to all persons, 585.
Pro^res, in matters of succession,

distinction of, abolished, 599.
Proprietor, see Owner.
Protests, made by one notary,

X 209 ; see Bills of Exchange
Provisions (oflaw),ambigu pus, how

interpreted, 12; (food), privilege for

supplies of, 2006.

Publication, of bans of marriage,
certificate of, must be furnished.

57 ; what certificate of, should
contain, 58 ; dispensation from,

may be granted, and by whom,
59, 134; nuisl be lenuwod if nuuri-

age docs not take place within a
year, 60; by whom and where
should be made, 130-133.

Publicitv, of registers of civil

status, 50 ; of registers of real

rights, 2177-2182.
PuKCii AsKKjjight of, to expel lessee,

1663-1665; preference among se-

veral, 2085-2090 ; under forced

sale for public purposes cannot be
evicted, 1590 ; at auction when
bound, and how liable in default

of payment, 1567, 1568; at judicial

sale, liis recourse in case of evic-

tion, 1586, 1587; see Buyer.
PuKCHASKRs, Subsequent, see Sub-
sequent purchasers.

Putting in default, see Default.

Quality (or occupation), see Addi-
tions ; (to contract), see Capacity.

Quarries, how they fall into tlie

matrimonial connnunity, 1274

;

how usufructuary may enjoy them,
460 ; as regards the institute in

substitutions, 944.
Quasi-contract.s, a cause of obli-

gations, 983; how formed, 1041,

1042 ; see Negotiorwn gestio.

Undue payment,
Quasi-offencks, a cause of obli-

fjations, 983 ; obligations from,

low formed, 1053-1055; how en-

forced, 1056.
Questions of status, see Fili-

ation.

Rabbits, going into another warren,

428.
Rape, a cause of nullity in manl;ige,

148 ; but not after six niontlis

cohabitation, 149.
Rates, see Assessments.
Ratification of title, see Confir-

mation.
Reading, of acts of civil status to

parties, 41 ; of authentic will to

testator, 843.
Real rights, see Registratian of

real right?.

Realization, clause of, its nature,

1385; effect of, 1386; how the

contribution is established, 1387;

contributions how taken back

before partition of community,
1388, 1389.
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Fili-

irnage,

luntlts

L'onfir-

itus to

AW to

ian of

latiire,

w the

1387:
back

~luuity>

Rkcbption, of tiling not due, quasi-
contract resulting from, 1047 - •

.

Rrc(x;nition, acts of, how make
proof of primordial title, 1213,
1214.

Rkcognition of iiypothrcs, see
Hypothecs.

Reconciliation, of consorts, effect

of, 196, 217.
_

Records, copies of ][>arliamentary,

departmental, judicial, municipal
and public, are authentic, 1207.

Recovery, of what was paid with-
out being due, 1047 - - ; from sub-
stitute, of improvements made by
institute, 958.

Rectification of acts of civil

status, 75 ; how established, 76

;

of total omissions, how made,

Ej
; against whom rectification is

mding, 78.
Redemption, right of, in cases of

sale of litigious rights, 1582-1584

;

in matters of succession, 710.— /«
sa/e, what it is, 1546; in what
condition the vendor takes back
the property, 1547 ; when it may
be exercised, 1548-1552; notwith-
standing, purchaser possesses as

owner, 1553, 1554 ; of an undivided
portion when must extend to the
whole, X55S ; by several jointly

may be exercised by each sepa-

rately, 1556; may be exercised

separately by heirs of vendor,

1557 : buyer may compel the

taking back of the whole, 1558 ;

unless the sale was made by each
vendor separately, 1559; as regards
the heirs of the buyer, 1 560 ; pre-

scription of, 2248.
Reduction of gifts made to concu-
bines or incestuous or adulterine

children, 768.
Registers.—<y ct'vi'i stains, by
whom and how kept, 43-45, 50

;

duplicate to be deposited in pro-

thonotary's or clerk's office, 47 ;

how authenticated, 46 ; duty of
officer with whom they are depo-
sited, 48, 50 ; one duplicate re-

mains with the officer who kept
them, ^9 ; extracts from, are

authentic^ 50 ; responsibility of

depositaries of, 52, 53.

—

Family,
how' they make proof, 1227.

—

Of
real rights, see Registration,

Registry offices.

Registration, of real rights, gives
effect to them, 2082 : ()rtority ui,

gives preference, unlessm excepted
cases, 2083 ; rights exempt from,
2084 ; knowledge of prior right

does not affect, except in case uf
insolvency, 2085 ; against whom
want of, may be invoked, 2086,
2088 ; by whom may be demanded,
2087 ; as regards the property of
insolvent traders, 2090 ; as regards
property seized in execution, 2091

;

at what office must be made, 3092

;

what parties it avails, 2093 ; of
privileged claims, how it takes
effect, 2094 ; does not interrupt
prescription, 2095: what acts are
subject to, 2098.

—

Delay, for sales,

leases, or transfers of mining
rights, 2099 ; for vendor, donor or
giver in exchange, "2100; for right

of rescission for non-payment,
3IOO ; for judgments annulling
registered deed of conveyance,
3IOI I for claim of builder, 2103;
for rights of copartitioners, 2104;
for right to havQ deed annulled
for non-payment, and for right of
redemption, 2102 ; by coheirs and
colegatccs, 2105 ; for demanding
separation of property, 2106 ; for

funeral expenses, 2107 : for sub-
stitutions, 2108, 2109 ; for wills,

2109-21 1 2.

—

Particular claims :

Rights of married women, 2113 ;

when husbands are minors, 21 14;
what property is affected by, 2115

;

Customary dower, 2116. Rights
of minors and interdicted persons,
2117-2120; must be atiuiiued to

by subrogate tutors and notaries,

aii8, 21 19, Judgments, what pro-
perty affected by, 2121. Hypo-
thecs belonging to the crown,
21 21. Interest, on price of sale,

2122; arrears of rents, 2123; in-

terest of other sums, 2124; other
arrears, 2125. Leases beyond one
year, 2128. Receipts for rent paid
in anticipation, 2129. Renunci-
ations, 2126. Transfers, 2127,

—

Ranking, of registered rights,

2130.

—

Mode of, and renewal of,

21 3 1.

—

At length, how effected,

2132; formalities for obtaining,

2134 ; how certified, 21^5 ; of
notices, 2133.

—

By memorial, how
effected, 2136; form of memorial.



450 INDEX.

by whom made, 2137 ; when there
is more than one document to

register, 2138 ; what it inust

contain, 3139; now it is received,

2140 ; how proved in Lower
Canada, 2 141, Upper Canada,
2142, other Britisn possessions,

214.], foreign countries, 2144;
certificate of, 2145; for interest

must be sworn to, 2146 ;
provisions

concerning^ ap^ly to documents
not affectmg immoveables but
requiring to be registered, 21^7.—Cancelling of, when may be
effected, 2148 ; may be judicially

demanded, when, and by whom,
2149, 2150; consent to, may be
authentic or under private signa-

ture, and in the latter case how
proved, 2151 ; how effected, 2152,

2153 ; when judicially ordered
should be first notified to the
adverse party, and how, 2154;
registration of sheriff's,^ or pro-
thonotary's deeds is equivalent to

the cancelling of all claims dis-

charged by such sales, 2155-2157.—Reiuiual of, when necessary,

2172, 2173. See Registry offices.—Ojf merchant ships, see Mer-
chant shipping.

Registry offices and registers,

how established and organized,
2158-2165, 2177-2182 ; the plan
and book of reference, 2166-2172;
index to immoveables, 2171 ; de-
scription of immoveables after the
plan is deposited, 2168 ; renewal
of registration, 2172,

Relationship, how proximity of,

is established, 615-618.
Relative valuation, when it

takes place, 2013.

Release, of obligation, how effect-

ed, 1181 ; does not result from
surrender of the pledge, 1182; of
a joint and several debtor frees the
others only from his share, 1184;
of principal debtor discharges his
surety, 1185 ; of one surety, when
it discharges the others, 1185 ;

sum paid by surety to obtain his
discharge how imputed, 1186.

Relief of minors for lesion, looi-
1012 ; action for, how prescribed,
2258.

Religious profession, see Pro-
fession, religious.

Removal, 0/ tutors, when it may
take place, 284, 285 ; where and
by whom demanded, 286 ; how
ordered, 288. — Of interdiction
when necessary, 336 ; how ob-
tained, 336. — 0/ opp^sition to

marriage^ how obtained, 143,

Renewal, of registration, 2131,

2172, 2173; of lease, see Tacit
renewal, Lease.

Renewal deed, in rents and eni-

Shyteusis, 2061, 2249 ; as regards
ypothecs, charges, or servitudes,

2057, 2257.
. ., , .

Rent, is comprised in civil fruits,

449 ; paid in anticipation, must be
registered, 2129; prescription of,

2250.

—

A lienation/or, rules which
govern, 1593, 1594; the obligation

to pay the rent is personal, 1595

;

is equivalent to sale, 1593.
Rents, Constituted, whether they

are moveable or not, 388 ; defini-

tion of, 1787; how made, 1788;
may be in perpetuity or for a tune,

1789; capital of, when demand-
able, 1790; may attach upon pro-
perty sold under execution, 1792.—Generally, for what term they
may be stipulated, 389; are re-

deeniable, 389-391 ; arrears of,

are civil fruits, 449 ; see Life-rents,

Registration, Prescription.
Rents, issues, and profits, see

Fruits.

Renunciation, Of prescription,

2184-2186.

—

Of successions, see

Successions.

—

Ofcommunity, de-

lay allowed the wife, 1342, 1343,

1350 ; by wife may be attacked by
her creditors, 1351 ; by heirs of

the wife, 1349, 1353 J >ts effects,

1379, 1382 ; reprises of the wife,

1380, 1381 ; frees wife from the

debts, 1382; wife may exercise her

rights against property of com-
munity and private property of

husband, 1383.
Repairs, for preservation, by usu-

fructuary, 468; by lessor, 1613;

by lessee, 1632, 1633, 1635; by
borrower, 1766, 1775 ; by dowager,

1459; what are greater and what
lesser, 469.

Replacement of private property
of consorts, 1305, 1306.

Representation, what it is, 619;



-..ittumkmi<m*'r'

INDEX. 461

jy usu-

1613;

I35 ;
by

]wager,
what

[operty

L 619;

takes place without limit in the
direct line descending, 630 ; does
not take place in favor of ascend-
ants, 621 ; when admitted in col-

lateral line, 622 ; in cases of, how
partition is made, 623 ; living per-
sons cannot be represented, 624

:

of person whose succession has
been renounced, 624.

Representations and conceal-
ment, sec Insurance.

Representatives, legal, included
under the term '* person," 17 § 11.

Reprises, of the wife, 1357-1360.
Rescission, of contracts made in

fraud of creditors, 1032-1040.

—

0/ eifts> S11-816.—O/ sa/e, for

latent defects, 1525-1531 ; see Dis-
solution.

—

Of lease, when lessor

may demand, 1624, 1662; when
lessee may demand, 1641 ; by in-

solvency when lessee is a trader,

ib$b.—0/contract to build, 1691.

Reservation of right to dispose of
thing given, effect of, 782.

Residence, as regards service of
protest, 2328 ; of wife must be
with her husband, 175.

Resjudicata, is a presumptiony»rM
et dejure, 1241.

Respectful requisitions, to fa-

ther and mother, no longer neces-

sary before marriage, 123.

Respondentia, see Loan upon
bottomry and respondentia.

RESPONSiBiLiTV,fordamages caused
by the fault of minors, insane per-

sons, apprentices and pupils, or

animals, 1054, 1055 ; of owner of
building, for damage caused by its

ruin, 105s ; of persons through
whose offence or quasi-offence

death has been causea, 1056.

Restitution, due in cases of evic-

tion, see Warranty 1508-1521 ; of

minors, see Relief.

Resumption, right of, presumed in

certain cases from prohibition to

alienate, 972.
Retention, right of, in returns of

property to a succession, 732 ; in

matters of substitution, 966 ; of

possessor who has made improve-
ments, 417 ; see Pledge.

Retrait successoral, see Assignee.
Return, to tJte community, when
due, 1355, 1356.

—

In successions,

when due, 712, 714, 716, 717,718;

28*

is not due in case of renunciation,

^13 ; what property is subject to

It, 715. 719. 720. 72;. 722; is only
made to the succession ofthe donor
or testator, 718 ; ir only due from
coheir to coheir, 723 ; now made,
724-726; is not aue for immove-
able property destroyed by fortui-

tous event, 727 ; when made in

kind, 728 ; when party returning
may claim for damages or must
allow for deteriorations, 729, 730

:

rights of third parties when it is

made in kind, 731 ; right of retain-
ing the property subject to be re-

turned until improvements are
paid for, 732 ; how property to be
returned is estimated, 733, 734

Reunion of consorts, puts an end
to separation from bed and board,

196, 217.
Revendication, by unpaid vendor,

1998-2000.
Revocation, Of gifts, at the suit

of creditors, 803 ; by donor, 811

;

by subsequent birth of children,

81 2 •

—

0/ wills, by testator, 892 ;

at the suit of the heirs, 893 ;

partial, by subsequent will, 894:
valid, although the will containing
it be inoperative, 895 ; void, ifcon-
tained in a will which is void, 895 :

presumed from every alienation oif

property bequeathed, 897 ; testator

cannot forego his right to re-

nounce, 898.

—

0/ mandate, may
be made at any time, 1756 ; is a
mode of extinguishing the con-
tract, 1755.

Right of redemption, see Re-
demption.

Right, petition of, to prevent pre-

scription by the crown, 2211.

Rights. — 0/ tJie crown, when
affected, 9.— 0/ third parties,

when affected, 9.

—

Civil^ enjoyed
by all British subjects in Lower
Canada, 18 ; how lostj 30-34 ; how
restored, 38, see Civil death.

—

Incorporeal, gifts of, how divest

the donor, 777 ; cession of, see

Transfer. — Imprescriptible, see
Prescription. — Contingent, see

Absentee. — Of succession, what
seller of, is bound to warrant,

1579 ; what seller of, is bound to

reimburse, 1580 ; what buyer of,

is bound to reimburse, 1581 ; sale
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of, subject to the ontinary rules of
sale, 1581 { purchaser of, may be
excluded from partition by being
reimbursed what he paid, 710.—
0/ sttrvivorship, may in certain

cases be demanded during the
husband's lifetime, 208, 1403.

—

Litigious^ what rights are held
to be, 1583 ; purchaser of, may be
satisfied by payment of what they
cost him,^ 1582 ; but not in the
case of insurance, 2584.

—

Real,
see Registration of real rights.

—

Seigniorial, their privilet;e, 2009,
act 2 ; exempt from registration,

3084.

—

O/rrtention, see Reten-
tion,—Qr resumptiotty see Re-
sumption.

Riparian, sec Alluvion, Land re-

claimed. Servitudes.

Risk, is the subject of insurance,

3468 : what kind of, mav be in-

sured, 2472-2477 ; its nature and
extent should be declared, 24S5,

3486; should be specified in the

policy, 3493, 2569 ; is essential to

marine insurance, 2495, 2498, 3501,

3502 ; what are risks of the sea,

3495 ; when it begins, 2496, 2598

;

what risks are not covered by the
insurance, 2508-2313; increase of,

by insured, vitiates the policy,

3574 ; upon bottomry and re-

spondentia, 2594, 2^97 ; of thing
due, upon whom it falls, 1025,

1063, 1064 ; of thing sold, 1472,
X491-1499 ; of property leased,

1629, 1631 ; of borrower, 1767,
1768; of owner, in afTreightment,

3432-2434; seelnsurance.Affreight-
ment, Bottomry

J
ofthings brought

into a partnership, 1S46.

Rivers, navigable and floatable

belong to crown domain, 400;
alluvion caused by, belongs to

riparian proprietor, subject to his

leaving a footpath, 420 ; islands

and islets forming in, belong to

the crown, 424 ; navigable, former
bed of, belongs to crown, 427 ;

not navigable or floatable, islands

forming in, 425 ; former bed ofnon
navigable, belongs to those from
whom new bed is taken, 427.

Roads, maintained by the state,

form part of the crown domain,
400; things found on, how dis-

posed of, 593.

Roadsteads, see Harbors.
Roll, sec List.
Roots, partition is made accord-

ing to, when representation takes
place, 623,

Ruin of a building, responsibility for

damage caused oy, 1055.
Safe-keeping, see Preservation.
Sailors, see Seamen.
Sale, definition of, 1472 ; subject to

the general rules of obligations,

1473; ofmoveable things by weight
or measure, Nvhen complete, 1474;
upon trial, is conditional, 1475 ;

takes place when promise of sale

is accompanied by delivery and
Eossession, 1478; cost of deed of,

orne by buyer, 1479 ; of liquors
to others than travellers, no action
for price of, 1481 ; cannot take
place between husband and wife,

1483 ; what persons cannot become
buyers, 1484 ; what persons can-
not buy litigious rights, 14S5 :

what things may be the object of,

i486 ; of a thing belonging to an-
other, 14S7-1490 ; costs of delivery
by whom borne, 1495 ; obligations
of the seller, see Seller, Warranty;
obligations of the buyer, see Buyer,
Interest, Payment, Dissolution ;

when niay be dissolved, see Dis-
solution, Redemption, Lesion ; by
licitation, when it takes place, 1562;

by auction, 1564, see Auction ; of
registered vessels, 1569.

—

0/ debts

and incorporeal things, 1570 ; how
delivery is eflFccted m, 1571 ; see
Registration of real rights ; effect

of payment before signification of,

1^72; rules of, do not apply to

bills of exchange, 1573 ; includes
accessories of the debt, 1574 ; does
not include interest accrued be-

fore sale, 1 !;75 ; warranty of ex-
istence of the debt, 1576, 1578

;

extent of waiTanty of solvency,

1 577'

—

Of rights of sitccesston,

warranty resulting from, 1579

;

seller bound to reimburse what he

has received on account of the

right sold, 1580 ; buyer assumes
the liabilities of the succession

even towards the seller, 1581.

—

0/
litigious rights, buyer of, may be

compelled to take what he has paid

for them in satisfaction of hi;*

claim, 1582 ; what rights are
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deemed litigious, 1583 ; when
buyer is not obliged to be satisfied

with what he has paid, 1584.

—

Forced^ when it takes place, 1585;
recourse in case of eviction of
buyer in, 1586; recourse incase
of nullity of, for informality, 1587 ;

for purposes of public utility, 1589,
1590-

Salvagb, right to, m the case of
things found at sea or on the sea
shore, 589.

ScifoL\Rs, responsibility of their

masters, 1054.
Schoolmasters, responsible for

their scholars, 1054 ; see Prescrip-
tion.

_

Sea, things taken from the, 5S8, 589.
Seals, tutor demands removal of
them, 292 ; expenses of, chargeable
to succession accepted under bene-
fit of inventory, 68 1.

Seamen, management and payment
of, 2401, 2404 ; suits of, for wages
under ^£20 stg., 3405 ; when pre-
scription of their claim for wages
begins, 2406.

Second marriages, gifts no longer
restricted in cases of, 764.

Security for costs, 29.
Seduction, see Prescription.
Seigniorial rights, see Rights,

seigniorial.

Seizin of heirs, how it takes place,

606, 607 ; of legatees, 891 ; of
donees,^ 795.

Seizure, immoveables under, cannot
be hypothecated, 2037 ; before
judgment, see Attachment.

Seller, his obligations, 1491 ; how
he may make delivery of corporeal
things, 1493, of incorporealtnings,

149^ ; is not bound to deliver until

he IS paid, 1496 ; when buyer is

. insolvent, 1497 ; in what condition

he must deliver the thing, 1498;
must deliver all the accessories of
the thing, 1499; is bound to de-

liver the stipulated superficial con-
tents, and how, 1500-1505 ; _

is

bound to warrant against eviction

and latent defects, 1506; ofa debt,

what he is bound to warrant,

1576, 1577 ; see Warranty ; his

privilege upon moveables, 1998-
2000, immoveables, 2009, 2014;
his delay for registering his privi-

lege, 2100, 2102.

Separation of debts, may be sti-

!)ulated between consorts, its ef-

ccts, 1396 ; warranty against debts
anterior to marriage, 1397: not-

withstanding, interests accrued
since the marriage are chargeable
to the community, 1398 ; case of
community being sued for debts of
consort, who is stipulated to be
free from debt, 1399.

Separation of property, in suc-

cessions, 743, 744, 19^, 3io6

;

in gifis, 802, 1990, 2x06; in legacies,

879, 1990, 2 106 : in substitutions,

9C6, 1990, 2106 ; In partnerships,

1 809, 199 1 .•—Between consorts can
only be demanded judicially and
in what cases, 131 1 ; must be exe-
cuted, and how, 1312 ; must be in-

scribed on a list and posted up,

1313 ; retroactivity of judgment
ordering, 1314 ; cannot be de-
manded by creditors of the wife,

their recourse in case of the hus-
band's insolvency, 1315; may

^
be

contested by the husband's heirs,

1316; see wife separated as tO'

property ; how community may be
re-established after, 1320 ; enect
of re-establishmcnt of community-
after, 1321 ; may be stipulated in
contract of marriage, its efiectSr

1422; how in such case consorts
contribute to expenses, 1423 ; does
not authorize the wife to alienate

her immoveables, 1434 ; _
general

authorization to alienate immove-
ables in case of, is void, 1424;
when husband has had enjoyment
of his wife's property, he is bound
to restore such fruits only as still

exist, 1425.
Separation from bed and board,.

must be judicial, 186 ; on the

ground of"^ wife's adultery, 187;
when the husband keeps his con-
cubine in their common habitation,.

188; for ill treatment on either

side, 189, 199 ; for refusal of hus-
band to receive and maintain his

wife, 191 : sufficiency of ill usage
decided by the judge, 190 ; where
action is brought and what are the
proceedings, 192-195; action for,

IS extinguished by reconciliation,

196 ; another action maybe brought
for fresh ill usage, 197 ; pending
the suit for, the wife may leave
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her husband's domicile and de-
mand maintenance and her wear-
ing apparel, aot, 303 ; in suits for,

wife cannot le.ive the domicile
assigned to her, under pain of
forfeiting her maintenance and of
the action being dismissed, 20;}

;

pending suit for, wife may obtain
attachment of property ofthe com-
munity to secure her reprises, 304 ;

obligations or alienations by tne
husband {^ending the suit and
afTectiiiK tiie community, if in

fraud oT his wife, are null, 205 ;

docs not dissolve marriage, 306 ;

elTccts of, as regards wife's domi-
cile, 307; effects of, i: carries with
it separation ofpropeity, 308, 309;
restitution of dowry and property
brought by wife, 308; wife may
appear alone in judicial proceed-
ings, 3io; party against whom it

is declared forfeits all the ad-
vantages granted by the other,

311 ; party obtaining it retains all

the advantages granted by the
other, 313 ; either party not hav-
ing means may obtain an aliment-
ary pension from the other, 313

;

as regards the care of the children,

314, 215 ; ceases if the consorts
reunite, effect of such reunion.

Sequestration, is either conven-
tional or judicial, 1817.

—

Con-
ventional, definition of, 1818 ; not
essentially gratuitous, to what rules

subject, 1819, 1823 ; may be of
moveables or intmoveables, 1830 ;

when it ceases, 1831.

—

Judicialy
when it takes place, 1823, 1824;
obligations ofsequestrator in, 1825,
1827 ; property sequestered cannot
be leased to any jf the parties

to the contestation, 1826 ; when
seouestrator may be discharged,

1828.
Servants, their dornicile, 84 ; vheir

rights and obligations, see Lease
and liire of work, Privileges, Pre-
scription ; of notaries, cannot be
witnesses to a will, 844.

Service, personal, hire of, is subject
to tacit renewal, 1667 ; how con-
tract for, terminates, 1668; proof
of engagement for, 1669 ; rights

and obligations resulting from con-
tract for, 1670, 1671.

Skrvicb uf judicial demand inter-

rupts prescription, 3234.
Skrvitudes, definition of, 499 ;

divisions of, 500.

—

Arising from
the situation of property—no^ of
water, 501 ; springs, 503 ; running
waters, 503 ; boundaries between
neighbours, 504 ; separation and
fences, 505.

—

Establisludby law,
506 ;^ Tow paths, construction and
repair of roads, 507 ; Common
walls, and ditches—what walls are

common, 5 10 ; marks of walls not
being common, 511; by whom
repaired or rebuilt, 513, 513 ; how
may be used, 514, 51^; may be
raised on paying an indemnity,

515 : at whose cost rebuilt if too
weak for superstructure, 516 ; how
superstructure upon, may become
common, 517; all adjoining walls

may be made common, how, 518;
building and repairs of division

walls in cities, 520; itee Common
walls; continue when walls arc
rebuilt, 522 ; Trees between neigh-
bouring properties, 528-530 ; Clear-
ance, 531 : Certain structures, 532

;

Power of municipalities with re-

gard to, 531, 533 ; View upon ad-
joining property, see Neighbours,
533-538 ; Eaves of roofs, 530

;

Right of way, when may be
demanded, 540 ; when and how
given, 541, 5^3: who bound to

give it in certain cases, 543 ; when
It ceases, 544 ; Establislied by the
act ofman, how, 545, 546 ; Urban
and rural, 546; Continuous and
discontinuous, 547 ; Apparent and
non-apparent. 548 ; cannot be,

without a title, 549 ; or an act of

recognition, 550 ; destination by
proprietor equivalent to title, 551

;

what they comprise, 553.

—

Rights
avd vbhgations '. Right of the
creditor to make all necessary
works, 553 ; at his own expense,

554 ; Debtor, charged with making
works, may free himself by giving
up the land, 555; Continue not-

withstanding the division of the

servient land, 556 ; Obligations of

the proprietor of the servient land,

557 ; How creditor must use them,

558 ; How they cease, 559 ; by
impossibility of using them, 559

;

but may revive even after time of
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prescription if impossibility ceases,

560 ; by non-user during 30 years,

563, 563 ; manner of exercising
may be prescribed, 564 ; ho>y the
enjoyment of one of tl>e creditors,

of, may hinder prescription against
the others, 565, 566 ; how they
cease by confusion, ^61 ; as re|2;itrds

usufruct, see Usufruct, Emphy-
teusis.

Set off, see Compensation.
" Shall," the word, is imperative.
Shares, how formed in the partition

of successions, 699, 703-705 ; for-

mation of, may be opposed, 706

;

are drawn by lot if not agreed
upon, 705 ; see Partition ; in banks,
or joint-stock companies are move-
able, 387.

Sheriff, cannot buy certain litigious

rights, 1485 ; when liable to impri-
sonment, 2272.

Ships, are moveable, 385.
SiGNATu. ?, how may be denied,

1333, 13.^^4.

Singular number, may extend to

more than one person, 17 § 10.

Sisters, see Brothers.
Slander, see Prescription.

Soil, see Land.
Sole corporations, see Corpo-

rations, sole.

Solemnization of marriage, must
be made openly, 138; by whom
jperformed, 129.

"Sovereign," (the) meaning of
the word, 17 § i.

Sovereign, value ofthe coin, 17 § 20.

Spiritual adviser of donor may
receive by gift from him, 769.

Spring, of water, how owner of,

may use it, 502.
Stable, distance required between,
and common wall, 532.

Stairs, by whom made and kept in

repair, when stories belong to

different owners, 521.
State, see Crown.
Statement, appreciatory, unne-
cessary in gifts of moveable things,

786 : of moveable property of wife
who stipulates exclusion of com-
munity, 1^18.

Status, action of child to establish

his, is iqiprescriptible, 235 ; see
Acts of civil status.

Statutes, imperial, see Laws

;

provincial, see Laws.

Sterling, pound, value of, 17 } 30.

Storks for salt or corrosive sub-
stances, regulations concerning,
532.

Stkav property, to whom it be-
longs, 584, 594.

Strkams, bordering on lands, how
may be used, 150^.

SuDjKCT, see British subject.

Suii-LKASR, tenant has a right to
sublet, 1638 ; lessee of farm oi\

shares has norijjht to sublet, 1646.
SuD-LEssEB, liability of, towards

lessor, 1639.
Subrogate tutor, must be named

to every tutorship, 267 ; his func-
tions, 267, 268 ; they cease in the
same manner as those of the
tutor, 270 ; may claim the same
exemptions as tutor, 271 ; is sub-
ject to same disabilities, exclusions
and removals as tutor, 271.

Subrogation, is either legal or con-
ventional, 1 154; when It is con-
ventional, 1

1 55; when it takes
place by sole operation of law,
1 156 ; takes effect against sureties,

1157; does not prejudice creditor

who has been paid part only,

1157, 1986; of heir who pays more
than his share^ 740 : of particular

legatee when it takes place, 741

;

in favor of surety, 1950, 1951 ;

order of collocation of those who
have obtained, 1986, 1987, 1988.

Subsequent purchasers, prescrip-

tion by, 2251-2257.
Substances, corrosive, as regards
neighbours, 532.

Substitution) different kinds of,

925, ^26 ; of the institute and the
substitute in, 927 ; how to deter-

mine whether there is or not, 928 ;

how it may be created, 929 ; when
it is revocable and when not, 930

;

what property may be the subject
of, 931 ; within what limits it may
be created, 932 ; rules concerning
the form of, 933 ; who may be in-

stitutes in, 934 ; when the right to

create one may be reserved, 935 ;

children not called to the substitu-

tion, but named in the condition,

are not included in the disposition,

936 ; when rep' esentation may
take place, 937; when and where
it must be registered, 938, 2108 ;

registration of, replaces inscription,
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9^1 : who may invoke want of re-

Kistration uf, 9)9, 940 ; who ia

bound tu have it registered, 94a

;

dcclarationn uf investment t)f

moneyn of, must be re};iHtercd,

()41 ; nature uf the holding uf the

lUHtitute, 944 ; when curator must
be ap|)ointed tu, 9^5 ; institute

bound to have an inventory of,

made, and how, (^46 ; powers and
attributes of institute, 947 ; rules

concerning indivision, and the in-

vestment of moneys accruing from
sale of property of, 948 ; how far

institute may alienate or hypothe-
cate property of, 9|t9-9S». 954 !.<•»«

grantor may permit the alienation,

effect of such permission, 953

;

how property of, may be finally

alienated. 953 ; institute misusing
property of, may be compelled to

give securitv, 955 ; before the
opening of, the substitute may sell

his eventual rights, 9^6 ; substitute

may before the opcnuig do all con-
servative acts, 956 ; a substitute

dying before the upening of, does
not transmit his right to liis heirs,

957 ! rights and obligations of in-

stitute as regards repairs and im-
provements, 958 ; effects of judg-
ment against the substitute upon
the property of, 959 ; when the
institute may deliver over in antici-

pation, <^6o: at what period the
substitution opens, 961 ; substi-

tute holds directly from grantor,

nature of his seizm, 963 ; admin-
istered by heirs of institute, when
opening is delayed by a condition,

963 ; legatees who are mere trus-

tees do not benefit by the lapse of,

964 ; what the institute is Dound
to deliver oyer, 965; claims of in-

stitute against the grantor, de-
stroyed by confusion while substi-

tution lasted, revive when property
comes to be delivered over, 966;
see Prohibition to alienate, Pre-
scription.

SucCEssiONS,definitionofsuccession,

596 ; abintestate and testamentary,
defined, 597, 864 ; abintest<ite, are
either legitnnate or irregular, 598 ;

of the opening of, and how they
devolve, 600-607 ; seizin of heirs,

606, 607 ; qualities requisite to

inherit, 60S-613 ; different orders

of, 61^; how proximity ofrelation-
ship IS established, 615-618 ; of
representation in, 619-624 ; de-
volving to descendants, 635, as-

cendants, 636-639 ; ascendants
inherit property given by them to

their descendants dying without
issue, 630 : a surviving consort
does not succeed to his children
who die during the continuance of

the cominunitv, 1326; collateral,

how they devolve and are divided,

631-634 ; relations beyond the
twelfth degree do not inherit, 635 ;

irregular, surviving consort, 636

;

the crown, 637 ; surviving consort
and crown require to be authorized
to take possession, 638-640.

—

j4 cce/>iance of, no one is bound to

accept, 611; may be unconditional
or under benefit of inventory, 642;
under benefit of inventory, 6f)o

;

must be registered, 661 ; as regards
married women, 643, minors and
interdicted persons, 643 ; effect of,

reaches back to the day the suc-

cession devolved} 644 ; mny be
express or implied, 645 ; wliat

constitutes acts of, 645. 646, 647 :

when the heir dies without mak-
ing an option, his heirs may still

do so, 648, 649 ; cannot be receded
from, 650.

—

tienunciatioH of, must
be express, 651 ; effects of, 653,

653 ; no one can take as represen-
tative of an heir who has re-

nounced, 654; may be rescinded
at suit of creditors of the heir, 655;
when may be made, 656 ; when
heir who has renouncedf may re-

sume the succession, 657 ; of living
persons, cannot be made except in

a contract of marriage, 658 ; heir

who has abstracted or concealed

can no longer make, (>$<).—Bene-
Jiciary heir, must have an inven-

tory made, 662 ; when he must
give security, 663 ; when he may
sell moveables, 665 ; delay allowed

him for an inventory, 664 ; when
sale by, does not amount to ac-

ceptance, 665 : effect of delay al-

lowed for inventory, 666-668 ; see

Heir, beneficiary ; sale ofproperty
by, 674-676 ; costs of seals, inven-

tory and account chargeable to the

succession, 681 ; not excluded by

more distant unconditional heir,
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,683,— J'lif<!«»/, when deemed, 684;
curator to be named to, 685

;

duties of curator to, 686 ; when
function!! of curator to, cease,
6iS7 ; duties and obligations of
curator to, (y'&'A.—PattitioM, nee
Partition.—ZiVi/<t//<>w and sale of
property of, 693-710 ; to whom
titles Hliould be delivered after

partition, 711.—/?*/«/«*, see Re-
turns, in successions.

—

Debit of,
how and by whom are paid, 735-
739 ; recourse of heirs and !e};atees

against each other, as regards the
payment of the debts of; 740-743.—StMratioH cfproperty of, when
and now takes place, 743-746.

SuttEssioN, rights of, sec Rights of,

succession.
SuKFBRANCB, acts of, cannot be
foundation of prescription nor pos-
session, 2196.

Suits at law, to interrupt pre-
scription, 3334-2336 ; where may
be brought in certain cases, 85 ;

by or against corporations, 357,

Sunday, a holiday, 17 } 14.

Superstructures, upon common
walls, 515.

Supplement, of price, action for,

in case of excess of superficial

contents ofimmoveable sold, 1504 ;

')f share in succession, givnig of,

arrests action in rescission of par-
tition for lesion, 735.

Supplies of provisions, privilege for,

3006.

Surety, discharge by release grant-
ed to principal debtor, 1185 ; when
release granted to one surety avails

the others, 1185 ; imputation of
what surety pays to be released,
ti86 ; when he is discharged by
confusion, 1199, see Suretyship.

*>uretyship, its nature, 1929; kinds
of, 1930 ; can only be based upon
a valid obligation, 1933 ; as re-

,g^rds its effect, 193 1 ; cannot be
more onerous than the principal
obligation, 1933 ; may take place
without the knowledge of the

debtor, 1934 ; is not presumed
and does not extend beyond the
terms in which it is contracted,

'935; extent of indefinite surety-
ship, 1936 ; obligations of, extend
to heirs of surety, but not the

liability to Imprisonment, 1937 »

rcciuinites of Mirctics, 1938 ; h(»w

solvency is estimated, I'liy; when
fresh Rurcly niuvt be fivcn if 'He
bccomrs insolvent, 1940 ; effect of

suretyship and licnefit of discus-

sion, 1041 : when discussion must
take place, 1942 ; duty of surety

who demands discussion, 1943:
responsibility nf creditor when
surety has formally demanded dis-

cussion, 1944 ; responsibility f>f

co-sureties, 19^5 ; benefit of divi-

sion, and how it is effected, 1946,

1947 ; recourse ofthe surety against

the principal debtor, 1948, i9;;»-

I9S4 ; subrogation of sureties,

1950 ; recourse of sureties against

codebtors, 1931 ; recourse ofsurety
who pays, apjainst cosureties, 1955 :

how extinguished, 1956 ; confusion

of qualities of debtor and surety
does not extinguish the obligation

ofthe surely, 1957 ; grounds which
the surety may oppose to the credi-

tor, 1958 ; surety is discharged if

the subrogation cannot take place,

I0S9 ; creditor accepting immove-
able in payment discharges surety
even though he be aAerwards
evicted, 1060 ; remedy of surety
when creditor grants the debtor
delay, 1961 ; legal and judicial,

requisites of surety in, 1962 : may
be given by depositing a pledge,

1(^63 ; judicial sureties cannot claim
discussion, 1964 ; the surety of a
judicial surety cannot demand dis-

cussion either ofdebtor or ofsurety,

196s.
Surrender, see Hypothecs.
Surrender, of original title, to one
of joint and several debtors avails

the others, 1183.
Survivorship, rights of, may in

certain cases be claimed during
the husband's lifetime, 208, 1403

;

presumptions of, 603-605.
Tacit renewal, cf lease, none in

emphyteusis, 579 ; in presumed
lease, 1608; when it takes place^

1609 ; cannot take place after notice

given, 1610; surety given for lease

docs not extend to, i6ii.

Taxes, borne by usufructuarj', 471.
Teachers, answerable for their

pupils, IOS4 ; see Prescription.

Tender, when and bow made, 1162

:
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conditions for validity of, x 163 ; of
a determinate tiling, 1 165 ; of a
thing payable at domicile of debtor,
1164 ; wlien may be withdrawn and
when not, 1166,1167.

Term, in obligations, differs *""om

condition, its effect, 1089, 1090

;

when presumed to be in favor of
debtor and when of creditor, 1091 ;

expires if debtor becomes insolvent

or if security diminishes, 1092.
Terms, meaning of certain, 17.
Testamentary executors, see

Executors testamentary.
Testator, cannot forego his right

to make or revoke a will, except in

a contract of marriage, 898 ; may
name one or more executors, and
whom,

_
905-909 ; may limit the

obligations of testamentary execu-
tors, 916 ; may modify, restrict or
extend powers and duties and
rights of testamentary executors,

921 : cannot name tutors nor
curators, 922 ; mav provide for

the replacing of his executors,

923 ; may provide for appointment
of executors by the court, and the
court may in certain cases appoint
thein, 924; see Testamentary ex-
ecutor; may create substitutions,

and how, see Substitutions.

Testimony ofone witness sufficient,

1230 ; who are competent to give,

1231 ; when admissible, 1233-
1237; see Acts, authentic.

Texts, difference between English
and French, how regulated, 2615.

Thief cannot acquire prescription,

nor can his heirs, 2198, 226S.
Things found, 584-593 ; not claimed,

593 ; distinction of, see Move-
ables, Immoveables; see Property.

Third parties, effect of contracts
with regard to, 1028, 1029; may
demand the nullity of acts done in

fraud of them, 1032 ; but there
must be fraudulent intent and in-

jurious effects, 1033 ; gratuitous
contracts by insolvents are pre-
sumed to be in fraud of, 1034;
onerous contracts by insolvents
when are presumed to be in fraud
of, 1035, 1038, 1039; payments
made by insolvent are presumed
to be in fraud of, 1037 ; compensa-
tion does not take place, to the
prejudice of, 1 196 ; cannot be pre-

judiced by failure of another credi-

tor to invoke compensation, 1 197

;

see Returns to successions, Parti-

tions.

Tiers detenteur, see Holder.
Tilling, expenses of, privileged,

2010.

Time, computation of, for prescrip-

tion, 22AO.
TiTHKS, their privilege, 1994, 1997 ;

how prescribed, 2219.
Titles, to whom delivered in paici-

tions of successions, 711.
Title, renewal, see Renewal-deed

;

primordial, see Primordial title.

Tow-path, is a legal servitude, 507.
Trader, under age is deemed to be
of age for his trade, 323 ; when
wife IS deemed to be, 179.

Tradition, see Delivery.
Transaction, definition of, 1918;

cannot be entered into by tutor on
behalf of minor, 307, 1919 ; has
between parties the authority of a
final judgment, 1920 ; what causes
justify a demand for rescission of,

1921-1924; when discovery of un-
known documents is a ground of
rescission of, 1925 ; errors of calcu-
lation in, may be corrected, 1926

;

see Arbitrations in Code of Civil

Procedure.
Transfer, of debts, see Sale of

debts ; of registered vessels, see
Merchant Shipping; of bills of
lading, see Affreightment ; of
policy of insurance, see Insurance

;

of bottomry bonds, 2612.
Treasure found, to whom it be-

longs, 586.
Trees, on neighbouring properties,

528-531; right of usufiructuary to,

^45S»456-
T.RIAL, sale upon, presumed to be
under suspensive condition, 1475.

Trustees cannot become purchasers
of property entrusted to them,
1484.

Tutor, how many tutors may.ba
appointed, 264; when his powers
begin, 265.

—

Who may refuse to

become: he who has not been
summoned, 272 ; strangers, 273

;

septuagenarians, 274; infirm per-

sons, 275 ; persons having otiier

tutorships, S76 ; by reason of tlie

number of their children, 277, 278.—IVho cannot be named, 283-
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—

Removal of, 285-287 ; re-

mains in office, pending suit for

his removal, 281, 2S9.

—

Potvcrs,
ditties and disabilities^ 290 ; must
be sworn, 291 : must cause an
inventory to be made, 292 ; must
cause moveables to be sold, 293

;

must invest moneys, 294-296 ;

cannot borrow, nor hypothecate
or alienate immoveables, nor enter
into transaction for the minor
without authorization, 297, 298,

307 ; formalities of sale of immove-
ables of minor by, 299, 300 ; how
may accept or renounce succes-
sions for minor, 301, 302 ; what
actions he may bring in his own
name, 304 ; cannot demand defi-

nitive partition of immoveables of
min jr, 305 ; cannot appeal without
authorization, 306 ; cannot enter
into transaction, 307.

—

Account of
must be rendered at the termi-
nation of his office, 308, 310; may
be demanded during his tutorship,

309; he is allowed all justifiable

expenses, 310 ; cannot settle with
minor before rendering liis ac-

count, &c., 311 ; owes interest on
balance due, from what time, 312,

1078 ; responsible for damage
caused by acts of minors, 1054

;

ad hoc, when appointed, 269;
provisional, to children of ab-
sentee, iiij.

Tutorship, is dative, and how, 249;
formalities of, 250-253.

—

Family
CO tncil for, all relations have a
right to be present at, 254 ; what
relations must be summoned to,

251 ; judge may appoint some
person to take advice of, 256 ;

advice of, may be taken ab initio

by a notary, 257-260; report of,

261 ; how homologated, 262 ; ap-
pointment by, subject to revision,

263.

—

Obligations of the heirs of
a tutor afi regards, 266.

—

Com-
mencement of 265.

—

Exeiffptioiis

from, 272-278 ; when must be
stated, 279, 2S0; decision as to,

subject to revision, 2^1.— Exclu-
sion from, 282-285.

—

Retnoval
from, 2S4, 2S5 ; how removal
from, may be obtained, 286-2S8

;

judgment of removal is subject to

appeal, 2S8.

—

Account of must
be rendered, and when, 308, 309 ;

29

to emancipated minor is received
with his curator, 318 ; no settle-

ment between tutor and minor is

valid before rendering of, 311.

—

How it ceases : by second mar-
riage of widow, 283 ; by emanci-
pation, 317, 3x8; at majority, 310;
sec Tutor.

Undertenant, liability of, towards
lessor, 1639.

Undivided ownership, no one
compelled to remain in, 504, 68g.

Undivided share, hypothec upon,
does not subsist if after partition

no part of immoveable remains
with debtor, 2021 ; except in the
case of returns made in kind, 731.

Undue influence, is not presumed
in gifts to spiritual, medical or
legal advisers, 769 ; wills, 839.

Undue payment entitles to resti-

tution, action in such cases, 1047,
1048 ; what must be reimbursed m
cases of, 1049-1052.

"United kingdom," meaning of
the words, 17 § 7.

Unlawful cause, renders contract
void, 984, 989, 990.

Unworthiness, in matters of suc-
cession, Cio, 612 ; in matters of
gifts, 813 ; in matters of wills, 893.
fppER CANADA," meaning of the

the words, 17, § 6.

Use, right of, in what it consists,

487 ; is established by the will of
man, 488 ; ceases in the same
manner as usufruct, 488 ; requires
the giving of

^
security and the

making ot an inventory, 489; is

governed by the title creating it,

491 ; must be exercised as by a
prudent administrator, 490 ; ex-
tends only to what is necessary
for self and family, 492, 493 ; ex-
tends to family accruing subse-
quently, 494 ; cannot be assigned
nor leased, ^95 ; person having,
must bear his proportion of ex-
penses, like a usufructuary, 498.

Usufruct, in what it consists, ^43 ;

how established, 444 ; its kinds,

445 ; upon what it may be estab-
lished, 446 ; rights resulting from,
see Usufructuary, 447-462 ; how
it ceases, 479 ; may cease by
reason of abuse, but creditors

may demand the enjoyment of
it, 480 ; courts may' regulate

11

IB

111!
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the enjoyment of casca where
it is abused, 4S0 ; grnntcd to a
corporation can only last thirty

years, 481 ; granted until a per-
son reaches a certain age, 482 ; not
affected by sale of the property
unless it ia renounced, 483 ; upon
a building, subsequently destroyed,
does not attach to the materials or
to

_
the ground, 406 ; unless the

building merely formed part of the
property subject to the usufruct,

486.
UsuFRUCTUARV, has a right to all

the fruits produced, 447, 465, 467 ;

what fruits he is entitled to, 448,
449, 450, 451; how he may enjoy
consumable or perishable things,

452, 454 ; not obliged to make
restitution of payments of life-rent

made in advance, 453 ; his right to
trees, 435, 456 ; his obligation to
replace dead or uprooted trees,

456 : may either enjoy his right or
dispose ofit to others, 457 ; leases

made by, expire with his usufruct,

457 : benefits by alluvion but not
by islands formed during his usu-
fruct, 458 ; enjoys all the rights of
the proprietor, 459 ; has not a
rjght to mines and quamies opened
since his usufruct began, 460 ; has
no right to treasure found, 461

;

has no claim for improvements,
462 ; may remove ornaments placed
by himself provided he restores the
property to its former condition,

462 ; takes the things in the con-
dition in which they are and mnkes
an inventory, 463 : is bound to give
security tmless specially exempt,
464 ; if he fails to give security the
property is sequestrated, 465 ; how
the sequestrated property is ad-
ministered, 465, 466; fruits ac-

crued since the openingj up to the
time of his giving security, belong
to him, 467 ; is liable for lesser re-

pairs and for such greater repairs
as are caused by his neglect of the
lesser, 46S ; is not, nor is proprie-
tor, bound to restore what has
fallen into decay or has been de-
stroyed by unforseen event, 470 ;

is liable for all charges imposed
upon the property, 471; is Hab.'e

for ground rents and annual dues,

471 ; his liability for life-rents,

472 ; is not liable for debts or hy-
pothecs, but is entitled to subro-
gation if he pays them, 473, 1156 ;

general, or by general tale, con-
tributes to payment of debts, and
how, 474 ; what costs he is liable

for, 475 ; must notify proprietor of
any encroachment or of any attack
upon his rights, 476 ; is not bound
to replace animals dying without
his fault, 477 ; if the whole fleck

or herd perish by fortuitous event,
is accountable only for the shins,

473 ; if part only of the flock or
herd perish he is bound to replace
them up to the number of the in-

crease, 478.

Utensils, belonging to manufacto-
ries arc deemed immoveables, 379.

Vacant estatks, escheat to the
crown, 401 ; succesnions, see Suc-
cessions, vacant, 684-6S8.

Valuation, see Statement, appre-
ciatory ; relative, when it takes
place, 2013.

Vendor, see Seller.

Vessels, registered, see Registered
vessels^ arc moveable, 385.

Viable, infants do not inherit unless
they are, 60S.

View, upon a neighbouring pro-
perty, cannot be had from a
common wall, 533 ; may be had
from a wall v.hich is not common,
and how, 534, 535 ; distances re-

quired for direct views, 536 ; upon
a neighbouring property, distances
required for oblique views, 537;
how distances for, are measured,
S3S.

. . .

Violence, is a cause of nullity m
contracts, 994-1000; see Fear,

Prescription.

Vis major, superior irresistible

force, causes " fortuitous event,"

„I7§24-
Voluntary administration, see

Ncsotiortttn gai^o.
Vows, religious, cfiect of, 34; tak-

ing of, how cstabHshed, 70.

Wager, when biiidinj;', 19:7, 19-8-

Wages, oath of master in actions

for, 1669 ; their privilege, 1994,
2oo5, 2009 ; of seamen, 1671 ;

when minors may sue in their own
name for, 304.

Waits, to whom they belong, 5S4-

594-
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Walls, see Common property,
Servitudes.

Warrantors upon bills of ex-

change, 228 1, 331 1.

Warranty, In insurance^ see In-
surance.

—

Between coheirs of the
debtor of an indivisible obligation,

1 127; resulting from partition of
successions, j^^--jso.—O/vendor,
its nature and effects, 1506; legal,

implied by law, 1507 ; agamst
eviction, 1508 ; results from per-
sonal acts ofvendor, notwithstand-
ing stipulation that there shall be
no warranty, 1509; extent of, in

such case, 1510; what restitution

is due xw cases of, 1511-1516,
1518, 1519; when and how exer-
cised, 1520, 1521 ; oflatent defects,

1522, 1524, 1529; none for appar-
eir defects, 1523 ; of defects in
'^'.1 ' e eral things sold together,
- , .„ 5 > ; seller liable for dam-
aj,^

_
.iware of the defect, 1527 ;

seats, ifhe did not, 1527 ; none in

forced sales, 1531 ; when and how
exercised, 1530; of the existence
of a debt sold, 1576; of solvency
of debtor, to what extends, 1577 ;

in sale of rights of succession,

1579.

—

0/lessor, for defects in the
thmg leased, 1614; against dis-

turbances suffered by lessee. 1616-
1618.— In hypothecary actions,
2068, 2o6g.

Warrens, to whom rabbits in, be-
long, 428.

Waste, see Deterioration.

Watercourse, servitudes relating
to, 501-503.

Waters, Navigable, form part of
crown domain, 400 ; islands formed
n, belong to the crown, 424.

—

0/
X spring, proprietor of land may
iise as he pleases, 502.

—

Unnazii-
gabie, how may be used by
riparian proprietor, 503.

—

Flow
of, from higher to lower lands,

501.
Way, v/hen may be claimed, 540,

543 ; where and how given, 541,
542 ; who are bound to give it in

certain cases, 543 ; wiien it ceases,

„ 544. . . ,

WicLLS, m cities or towns, regula-
tions concerning, 532.

Widow, is entitled to Iier mourning
put of her husband's succession,

29*

1368; during the delays for mak-
ing an inventory and deliberating

may live, with her servants, at
the expense of her husband's suc-
cession, 1352 ; may occupy the
house free of rent during said
delay, 13^2; remarrying, ceases
to be tutrix, 283.

Widowhood, as regards tutorship,

2S2, 283.
Wife, owes obedience to her hus-
band, 174 ; obliged to live with
and follow her husband, 175 ; can-
not bind herself, give, receive, nor
appear judicially without the
authorization of her husband, 176.

177, 183, 1297; may be authorizea
by a judge if the husband refuse,

i;r8, 180, 1396. 1397 ; may make a
will without the authorization of
her husband, 184 ; a trader, does
not require the authorization of
tier husband for what relates to

her trade, 179, 1296 ; of age,
may be authorized by her 1u'.sband
who is not, 182; cannot accept

i;ifts without authorization, 763;
low may accept or retain testa-

mentary executorship, 906 ; can-
not bind herself with her husband
except as common in property,

1301, 1374 ; cannot alienate im-
moveables under genera! authori-
zation, 1424; provisions relating

to dower of, 954, 1450-1465; re-

gistration of rights of, 20S7, iii3-
21 16; see Husband, Consorts;
in community, see VVife, Com-
munity.— Separated as to pro-
perty, does not require husband's
authorization to administer her

Eroperty, 177, 1318 ; must contri-

ute to household expenses and
education of children, 165, 1317 ;

regains the administration of her
property, 1318 ; cannot alienate

immoveables without authoriza-
tion, 1318, 1424.

—

Separation of,

from bedandboard, wife demand-
ing, may leave husband's domicile,

i94> 195. 20 1 ; has a right to main-
tenancs and her wearing apparel
during action for, 202 ; has a right

to a separate domicile, 207 : may
demand restitution of her dowry,
208, 209 ; regains the administra-
tion of her property, 210; cannot
alienate immoveables without
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authorization, 2io, 1424; see Con-
sorts, Children, Husband.

Wills, definition of, 756; effect of

impossible or immortnl conditions

in, 760; capacity to give and to

receive by, 759, 831-814; as re-

gards married women, 184, 832;
minors, 833, 834, 837 ; interdicted

persons, 83^, 837 ; time relatively

to which it is considered, 83s, 838;

presumptions of undue influence

and want of will in certain cases

no longer exist, 839 ; may be ex-

pressed in any terms indicating the

intentions of the testator, 840

;

of more than one person cannot be
in the same act, 841 ; three differ-

ent forms of, 842.

—

Aut/tenttc,

form of, 843 : r«quisite formalities

of, 843 843! 848, 855 ; eflTict of rt-

lationship of notaries or witnesses,

845 , iiullity of legacies in favor of

relations of notaries or witnesses,

846 ; proofmade by certified copies

01, 856, 1215 ; power of ministers

of religion to receive wills, 848

;

by soldiers or sailors, 849.

—

Holo-
graph, formalities of, 85c, 854,
%$$.—In the English, form., for-

malities of, 851, 854, 855 ; how
deaf-mutes may make, 852 ; effect

of legacies in favor of witnesses,

853.

—

Probate of, 857 ; heir need
not be present at, and it does not
prevent contestation of will, 858

;

when it is requisite, 859; when
will has been lost or destroyed,
860, 861 ; one witness sufficient

for, if judge is satisfied, 862 ; see
Legacies, Legatees.

—

Ifierpreia-
ion of, 872.

—

Revoc 'tiott, 892,

894 ; grounds for which, may be
demanded, 893 ; when by, of a re-

voking will the first will revives,

895, 896 ; effect of the alienation

by the testator of a thing he had
bequeathed, 897 ; except in con-
tracts of marriage no one can
forego his right to make or revoke

a will, 898 ; legacy has no effect

if le-^atee dies before testator, 900.—Executors of who may be, 905-
907 ; see Testator, Testamentary
executors.

—

Registration of 2110-
2112.

Windows, see View.
Witnesses, for authentic acts, 1208;

for wills in authentic form, 844,

84s ; for wills in the English form,

851 ; to give testimony, 1231,

1232.
Work, lease and hire of, by esti-

mate and contract, mav be for

labor and skill only, or for mater-
ials likewise, 1683 ; upon whom
the loss of the thing falls, 1684,

1685 ; when the work is deemed to

be received, i686, 1687 ; warranty
of work by the builder, 1688, by
the architect, 1689 ; extra, no
claim for, unless expressly agreed
to in writing, 1690 ; contract may
be cancelled by thg owner, 1691

;

when the contract is terminated by
the death of the workman, 1692,

1693, of the jparty hiring, 1694 ;

registration of the builder's privi-

lege, 169s, 2009, 2013.
Workmen, undertaking work at a

fixed price regarded as contractors,

1696 ; employed by contractor

have no claim against the owner,
1697.

Wrecks, and fragments coming
from, 590.

'* Writings," *' written," meaning
of, 17 § 12.

Writings, what, are authentic,

1207 ; executed out ot Lower
Canada, when need not be proved,
1220,—Private, their effect, 1221,

1222; how denied, 1224; how

E
roved, 1224 ; what date they

ave against third parties, 1225,

1226 ; on the back or other part of

a document, effect of, 1228.

—

When fucessary for proof, 1234-

1237'



SPECIAL REFERENCES.

SrOTARIES.

The articles more particu-
larly useful to notaries in the
course of their practice are the
following :

—

79 to 86, concerning the domi-
cile of persons.

850 to HQl, the holding of
family councils for the
appointment of tutors.

651—, renunciation of succes-
sions.

66a--, the inventory to be made
by a beneficiary heir.

698, licitation of immoveables
by consent.

699--, accounts and partition

of successions*

776, 786-, 791, 793, the
form of gifts, and their

acceptance.
843—, the form and requisites

of wills.

857, the giving up of holo-

graph wills.

11G3, requisites for the validity

of a tender.

1208—, I'equisites of notarial

instruments.
1215, authenticity of notnrial

copies.

1264, 1266, form of marriage
covenants.

1260, re-establishment of

community after separa-

tion.

1324, 1336^ 1342, inventories

in matters of community.

30

1354—, partition of commu-
nity.

1384--, conventional commu-
nity and its clauses.

1732, rights and obligations of

notaries.

2119, obligation of registering

tutorships.

2148, obligation of registering

discharges.

2168, mode of describing pro.

perty.

2260, 2267, prescriptions

against notaries.

2298-, 2319, 2326—, 2346,
protest and notice .of pro-
test of bills and notes.

2415, requisites of charter-

parties.

2597, requisites of bottomry
bonds

CLERGVINLE.W

The articles in which clergy-

men are more particularly

interested are the foilowing :

—

34, as regards the disabilities

resulting from religious

profession.

39 to 78, comprising the whole
title 0/ acts of civil statm,

concerning the registers of

births, deaths, and marri-
ages.

108, as to marriage of the hus-
band or wife of an absen-
tee.



404 SPECIAL RKFEREXCES.

115 to 135, marriage and its

formalities.

167, 168, penalty against

clergymen contravening
the law respecting mar-
riage.

769, validity of gifts to spiri-

tual advisers of donor.

839, validity of legacies to

spiritual advisor of testa-

tor.

84r8, clergymen can no longer

execute wills, except in

Gaspe.
1994, 199T, privilege for

tithes.

1994, aooa, privilege for

funeral expenses.

$2319, prescription of arrears

of tithes.

25276, exemption from impri-

sonment

PHYMICIAAI!^.

A few articles only apply
specially to physicians.

769, as to the validity of gifts

to one's medical advisor.

839, validity of legacies to

medical adviser of testator.

1994, '/3003, »009, »107, pri-

vilege for expenses of last

illness.

2360, 8367, prescription of

their claims for profes-

sional services.

REAIi £STATK OWTSKtiS.

Several whole portions of the

Code, sufficiently indicated by
the titles they bear, relate to

real estate and its owners
;

besides these, the following

articles are also particularly

applicable ;

—

6, what laws govern real estate

in Lower Canada.
377 to 380, what things form

part of real estate.

407, no one is obliged to give
up his property without
compensation.

414 to 4^8, what rights ac-

company the ownership of

immoveable property.

604, right of having bounda-
ries settled.

606, right to have fences built

at common expense.
506 and the remainder of the

chapter, as to property re-

lations with neighbours.
1470, expense of deed of sale

borne by buyer.
1500--, excess or deficiency in

contents of an immoveable
sold, how remedied.

1613--, rights and obligations

of lessors.

1636--, rights and obligations

of lessees.

1690, contractors cannot claim
payment for extras unless

they are agreed to in writ-

ing.

3359, ten years prescription in

favor of architects and
contractors.

SIISRCHAIVTS.

Merchants, and persons en-
gaged in commercial pursuits,

should read the whole of the

Fourth Book, and generally
the titles Of Sale, Of Lease,

Of Exchange, Of Mandate, Of
Loan, Of Deposit, Of Partner-
ship, Of Transaction, Of Sure-
tyship, Of Pledge, and portions

of the titles Of Privileges and
Hypothecs, Of Registration, in-

dicated by thei)r headings.

17(

33:

3G':



BPrCTAL REFERENCES. 465

They are nlso referred to the fol-

lowing articles particularly :

—

17 §3 20, 23, dellning the value
of the pound sterling and
sovereign, and the mean-
ing of the word " bank-
ruptcy."

17C, IflO, 1JJ96, as to married
women engaged in trade.

3S3, as to minors engaged in

trade.

307, what corporations may
carry en the business of

banking.
803, gifts made by traders

within three months- of

their insolvency.

993, when fraud is a cause of

nullity.

10585, 1037, 1473, how own-
ership passes by contract

alone without delivery.

1031 to 1040, recourse of cre-

ditors against fraudulent
debtors.

1168--, rules as to the imputa-
tion of payments and effect

of receipts.

1236, date of commercial wri-

tings.

1335, when writings are neces-

sary.

1313, as to judgments sepa-

rating wife's property

from her husband's, espe-

cially in the case of

traders.

1478, when a promise of sale

is equivalent to a sale.

1488, when a trader may sell

what does not belong to

him.
1495, seller liable for cost of

delivery, and buyer for

cost of removal.

1650, effect of insolvency upon
leases.

1673--, obligations and liabil-

ities of carriers.

3006, privilege of merchants'
clerks for wages.

3360, 3367, prescription of
bills and notes, and of
claims for goods sold.

3363, 3367, prescription of
claims of merchants' clerks
for wages.

PKRSOSIS OUT OF liOWER
CANADA.

6, what laws govern property
in Lower Canada.

7, validity in Lower Canada of
acts and deeds made else-
where.

8, how deeds executed out of
Lower Canada are con-
strued.

18, rights of British subjects
not born in Lower Canada

38, Lower Canadians may bo
sued in Lower Canada for
debts contracted abroad.

39, when security for costs
must bo given.

136, marriage of Lower Cana-
dians out of Lower Cana-
da is valid if according to
the formalities of the place
where it is solemnized.

609, aliens may inherit in
Lower Canada.

844, 851, aliens may be wit-
nesses to wills.

1330--, proof of writings exe-
cuted out of Lower Canada.

3190, 3191, effect of foreign
prescriptions.

3331, as to bills drawn abroad
upon Lower Canadians.
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361 2520 419 2555
364 2508 420 2556
36s 2498 421 2557
366 2498 422 2552
y>9 2538 423 2561

37

«

2538 434 2562
37-! 2539 425 25''>3

373 2541 427 25^H
374 2543 428 2506

375 2546 429 2567
376 2546 437 »7§23
377 2546 633 247.}




