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LAW OF EVIDENCE IN ONTARIO.

A great change in the law of evidence has
been made in this Province, and, so far, the
result seems to have been, on the whole, satis-
factory. Itisto be hoped that the evils which
were anticipated by many will not necessitate
what could only be looked upon now as a re-
trograde movement ; but it is perhaps too soon
to form any opinion on the subject from the
little light as yet given by the experience of
the working of the act in this country.

The advance has been in the direction of
abolishing all exceptional cases, and making
the admissibility of all evidence the rule, and
leaving the credibility of that evidence to
constitute the true test of its value. The
technical rules as to amount of interest are
no longer in force. Being a party upon the
record is no longer an objection, Plaintiffs
and defendants may examine themselves and
their opponents, their co-plaintiffs and their
co-defendants to the hearts’ content of each
and all of them. There seems good hope that
in the long run the cause of truth and justice
will be served by the late legislative action,
which has been taken in the direction indicated,

There are yet, however, five classes of ex-
ceptions, preserved by the Ontario Act, 33
Vie. chap. 18 sec. 5, as to some of which we
propose to make a few observations—but do
$0 only on the assumption that the changehas
been a step in the right direction, which how-
ever we do not propose further to discuss.

Sub-division @ provides that nothing in the
Act shall render any husband competent or
compellable to give evidence for or against his
wife, or any wife competent or compellable to
give evidence for or against her hugband. In
other words, the law, as it stood before this
statute, is not interfered with. And that law
was the old common law rule that neither
husband nor wife is competent to give evidence
for or against the other, that other being a
party, plaintiff or defendant. This rule was
avowedly founded on principles of public
policy. It was to secure, as has been well
said, ‘‘ the maintenance of peace and union in
domestic life, whose quiet would be disturbed,
and whose whole order and economy would
be overthrown, if the confidences that exist
between man and wife were to be rudely
dragged before the public eye.” The rule
was well expounded by Mr. Serjeant Best
in arguing Monroe v. Twisleton, Peak, Add.
Qas. 219, “ When two persons are placed in
the situation of man and wife, the law pre-
cludes every inguiry from either, which might
break in upon the comfort and happiness of
the married state, and therefore it will not
suffer one to give evidence which may affect
the other, because such evidence might, as
Lord Hale expresses it, create implacable
quarrels and dissensions between them.”

'This rule, however, has, of late, been in-
fringed upon in England to this extent, that
husband and wife are now competent wit-
nesses for or against the other except in so
far as regards communications between them
during coverture, which are held privileged.
This may, perhaps, be the correct limit of the
rule so far as it is founded on reasons of pub-
lic policy, and the further extension of the
privilege may be of doubtful propriety. A
subsequent Parliament of Ontario may possibly
re-consider the point whether it is necessary
for us to retain the rule as at common law;
thereby rendering the husband or wife of a
party in any suit a totally incompetent witness
for such party in that suit.

It has been held at common law that the
disability to give evidence as to matters occur-
ring during coverture continues, even after the
marriage has been dissolved by death. Thus
in Doker v. Hasler, 1 Ry. & Moo. 198, Best,
C.J., held that in an action by an executor,
the testator’s widow could not be called for
the defendants to give evidence of a conversa-
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tion between herself and her husband. So
in O Connor v. Marjoribanks, 4 M. & Gr. 435,
where in an action of trover for goods by the
husband’s executor, it was held that his
widow was not admissible as a witness to
prove that she had pledged the property in
question with the defendant by her husband’s
anthority. So it has been held under the old
law that if a woman, who was once legally
the wife of a man be divorced « vinculo
matrimondi by Act of Parliament, she cannot
afterwards be called as a witness against him
to prove any fact which happened during cover-
ture, though she is compatent to give evidence
of transactions, which took place subsequent
to the divorce. See Pea. Evid. p. 188, Munroe
v. Twisleton, Peak. Add. Cas. 221.

These authorities shew the precise value of
another exception in the Ontario Statute.
We refer to sec. 5 sub-div. ¢ :—* Nothing
herein contained shall render any husband
compellable to disclose any communication
made to him by his wife. during coverture, or
shall render any wife compellable to disclose
any communication made to her by her hus-
band during coverture.” This clause cannot
refer to any period during the continuance of
the coverture, for then it is to embraced in
the more extensive langnage of sub-div. @ of
this section. It must mean that after the
death of either husband or wife, the survivor
(widow or widower) is competent to give
evidence of communications made during the
coverture, but is not compellable to do 50,
and as to such communications may plead
privilege in respect thereof. 'This clause will,
1o doubt, be held to apply also to a case of
divorce. If our intepretation be right, then
husband or wife, after death, or divorce, or
either, may be compelled to give evidence
of matters that occcurred during coverture,
where the knowledge of such matters does
not arise, from any communication between
husband and wife.

The sub-sections we have referred to afford
a curious illustration of the compromise cha-
racter of this statute. It is, we think, a sort
of transitional Act of Parliament, half-way
between the retention and the abolition of
privilege in matters of evidence. Sub-division
@ maintains the old rule of common law;
sub-division ¢ greatly encroaches thereupon,
and in so far assimilates our law to that of
the present statute law of England.

Similar uncertainty of principle obtains as
to the last sub-division of this section;
whereby it is provided that parties to actions
by or against personal representatives of a
person deceased, are not competent witnesses
as to any matter occurring before the death.
To be consistent the Legislature should have
extended the prohibitions to actions by or
against the real representatives as well. But
here again it is a ratter for grave considera-
tion whether the best course is not, as in
England, to erase this clause from the statute
book and let the evidence be given for what
it is worth. The Courts in England have laid
down a rule which perhaps, if we agree to the
principle of the change, affords a sufficient
safeguard here in cases within this sub-
section: namely, that no one shall take a
benefit or succeed against the estate of any
deceased person upon a case resting solely on
his own unsupported testimony.

SELECTIONS.

THE ECCLESIASTICAL COURTS.

Supposing that I had exhausted the humor-
ous phages of the law, I have been for several
months cultivating a spirit of dullness and
heaviness that has evoked praise from our
English legal cousins. But these transatlan-
tie friends must not complain at any breaking
out again, like the last words of the late Dr.
Baxter, for, in this instance, their own pecu-
liar laws and law reports furnish the occasion.

I know of no more humorous reading than
the reports of the ecclesiastical cases, as given
in the columns of the Law Journal Reports by
those facetious gentlemen, George H. Cooper
and George Callaghau, Esquires, barristers at
law. We have nothing like them among
ourselves, owing to the infidel separation of
church from state, which prevails to some
extent in this conntry. Let it not be under-
stood, however, that we are without the bless- -
ings of ecclesiastical councils, We have them,
bus they are a law unto thémselves, and our
law courts are forced to get on as well as they
can without the presence or countenance of
the clergy. Perhaps our immunity is not to
be regretted, for, of all the assemblies of man-
kind wupon the face of the earth, from the
earliest days down to the present time, the
most reckless and unregardful of the laws of
God and man is an assembly of clergymen,
An assembly of women is counservative in
comparison. Even a moot court of school
boys has more regard for the rules of evidence.
And for ingenious malice, tricky evasions and
a cruel spirit of rivalry, I imagine that nothing
on earth affords a parallel. If I werea clergy-
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man, and should have to be tried for any
imaginable offence, I should prefer a tribunal

of the Camanches, or even the Sioux, to one

composed of my fellows, for the injustice

inflicted by these Indian tribes woald not be

perpetrated under the forms and pretence of

religious charity.

The recent advent of ritualism in the Eng-
lish church has given rise to considerable
interference on the part of the ecclesiastical
courts, and I am not sare but that it has de-
monstrated the utility of such institutions.
It is certain that a court of law eannot be im-
posed on by such evasions as would succeed
in a clerical court; and it is controlled by
legal rales of evidence and interpretation.
Consequently, those Euoglish clergymen who
have lately gone into the millinery business,
and have been evincing an undue fondness
for the ways of the scarlet woman, are having
a hard time of it before the Lord High Chan-
celior and those other lords who constitute
the Privy Council, to say nothing of the clear
and inexorable logic of Dr. Phillimore, Dean
of the Coart of Arches.

The Reverend Alexander Heriot Macko-
nochie, clerk in holy orders in the church of
England, and incambent of the parish of St.
Albans, seems to be a tough castomer. He
was charged by a round head fellow, named
John Martin, with having, during the prayer
of consecration in the order of the adminis-
tration of the holy commuuion, knelt or pros-
trated himself before the consecrated elements,
and also with using lighted candles on the
communion table during the celebration of
the holy communion, when such candles were
not needed for the purpose of giving light;
algo with elevating the paten and the cap
above his head, with using incense, and with
mixing water with his wine. The court below
“ monished ”” him in respect of all the enor-
mities, save the kneeling and the candles, but
declined to give costs. 37 L.J. R. (N. 8))
Ke. Cas. 17, From the refusals to monish, the
puritan Martin appealed to the Privy Coun-
cil, mainly, it is to be suspected, on the gues-
tion of costs. The report of the deeision on
appeal is full of good reading. 38 L. J. R.
(N. 8) He. Cag. 1. The court held, first, that
the priest is intended by the rubric to con-
tinue in one position during the prayer of
consecration, and not to change from stand-
ing to kneeling, or vice versa ; and that he is
intended to stand, and not kneel. Second,
that the candles, as a ceremony, are unlawful,
having been abrogated. Thirdly, that the
lighted candles are not ornaments, within the
meaning of the rubric. Counsel straggled
hard for the candles, claiming that they had
begn used ever since the year 1100, but the
court held the doctrine of ancient lights inap-
plicable to the ease. And their lordships,
with due regard to the dignity of the law, ad-
vised Her Majesty that the clergyman should
pay the round head’s costs.

One would suppose that the Rev. Alexander

Heriot Mackonochie was now pretty strin-
gently tied up, bus, ¢* for ways that are dark
and for tricks that are vain,” this particular
clergyman is ““ peculiar.” He ceased to **ele-
vate the elements above his head,” but merely
elevated them as high as his head: he put
out the candles just before communion, still
allowing them to stand ; and, instead of
kuneeling, he bent one knee, oceasionally touch-
ing the ground with it.  The hard-headed
Mr. Martin followed him up, and moved the
privy council to enforce obedience to their
monition. 39 L. J. R. (N. S.) He. Cas. 11.
The ingenious reverend gentleman made a
very pretty argument, in person, in his own
defence, which deserves rehearsing, as to the
kneeling, at least. He says: ‘It is defined
in Bailey’s Dictionary, ¢ to bear oneself upon
the knees.” Imaintain, as regards the charge
of kneeling, that kneeling is a distinct pos-
tare. The body must rest upon the knees.
It is true, Dr. Johnson gives a different defi-
nition, but all his four examples fall within
Bailey’s definition; ¢to perform the act of
genuflexion,” ‘ to bend the knee.

¢ When thou dost agsk my blessing, I'Il kneel down,
And ask of thee forgiveness’— King Lear.

¢Ere I was risen from the place that shewed
My duty, kneeling, etc.—1bid.

¢ A certain man kneeling down.” -Matt. xvii,
14. ¢ At the name of Jesus every knee should
bow.” Phil. il. 10. Bowing the knee is a dis-
tinct act from kneeling. Bishop Taylor says,
¢ As soon as you are dressed, kneel down.
Guide to Devotion. In every instance, in the
prayer book, ‘kneeling’ is used to express
the going upon the knees. Two things are
necessary to & kneeling, first, that the body
should rest upon the knees ; secondly, that it
should be for an appreciable time.”” He did
not claim that his genuflexions were the re-
sult of any weakness in the knees, but boldly
said, “I bend the knee as an act of reverence.”

"This, of course, put the matter beyond any

doubt, and, in respect to the kneeling, the
court held that his peculiar evasion left him
bus one leg to stand on in physics, and none
at all in law, and morished him not to do so
any more. In respect to the candles, they
expressed their disapprobation of the trick,
but held that the reverend blower-out was,
technically, within the monition. As to the
elevation of the elements, the same may be
said, the court holding that the point was not
perfectly before the court, but declared that
they should hold, if it ever becameproper for
them to do 8o, that *“ any elevation, as distin-
guished from the raising from the table,” is
unlawfal. One would suppose that, having
cornered him on the charge of kneeling, the
court would have shown some respect for their
own decrees by punishing the infringement,
but this clerical flea was not so easily caught.
He had, like the prudent man, foreseen the
evil, and hidden himself behind an affidavit
that ¢ he had never intentionally or advisedly,
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in any respect, disobeyed or sanctioned any
practices contrary to the provisions of the
monition ;” 4. e., he supposed he had success-
fully evaded them. Their lordships thought
themselves bound, as christian gentlemen and
lawyers, to give the affiant the benefit of this
christian-like and gentleman-like, if not law-
yer-like, affidavit, and so declined to punish
him further than ‘“ to mark their disapproba-
tion of such a course of proceeding ”’—to wit,
the kneeling—* by directing that he should
pay the costs of the present application,”
which, after all, I dare say, is no light pun-
ishment in England. This ingenious clergy-
man, who thought to evade the decree of the
court againgt kneeling by bending one knee
only, should bave remembered the fate of
“ Peeping Tom,” of Coventry, that

“ one low churl, compact of thankless earth,
The fatal by-word of all years to come,”

who, when Lady Godiva was riding by,
“clothed on with chastity,” risked one eye
at an auger hole, and whose

“ eyes, before they had their will,

‘Were shrivelled into darkness in his head, -

And dropt before him,” -

But if he had possessed that acquaintance
with the scriptures which I have (through the
medium, in this instance, of Webster’s Un-
abridged Dictionary) he would, on leaving
the presence of this tyrannical court, have
horled at them this parting text: * And he
kneeled down and cried, with a loud voice,
Lord, lay not this sin to their charge.,” Acts,
vii, 60.

But we have not yet done with the rever-
end caviller. In November, 1870, the Privy
Council were invoked to punish him for fresh
disobedience to the monition, in respect to

rostration and elevating the paten and cup.

t was alleged and admitted that he had re-
moved the wafer bread from the paten, and
elevated the bread, instead of the paten ; and
it appeared that the upper part of the cup
was elevated above the head. The accused
claimed that the elevation was accidental and
unintentional ; but, as he admitted that he
had carefully scanned the monition with the
determination to yield only a literal obedience
to its precise letter, the court held that he
maust suffer for even a literal violation, on the
principle that they that take the sword shall
perish by the sword. The accused, also,
having met with such bad fortune in his gen-
uflexions, notified his curates that he intended
thenceforth to bow without bending the knee,
at that part of the prayer of consecration
where he had formerly knelt, and so, instead
of kneeling, he made a low bow, and remained
in that position several seconds. This the
court held to be an unlawful prostration of
the body. He was amerced in costs; and sus-
})ended from office for three months, and thus
eft with nothing to hold up but his hands,
and with full liberty to bow his head if he
had any shame left.

In January, 1870, “the office of the judge

“was promoted ” — whatever that may be—

““by the bishop of Wimchester against the
Rev. Richard Hooker Edward Wix, vicar of
St. Michael and All Angels, Swanmore, in the
Isle of Wight.”” 'The vicar was charged with
ecclesiastical offences, namely, with having
caused two lighted candleg to be held on either
side of the priest, while reading the gospels,
and with having lighted candles on the com-
munion table, or on a ledge or shelf imme-
diately above it, having the appearance of
being affixed to and forming part of it, during
the celebration of the holy communion, at
times when they were not needed for light;
also, with using incense, ete., et¢. In respect
to the first charge, the vicar admitted and
defended the practice, but the court held it
unlawful, and ‘‘ monished ”’ him. In regard
to the second charge, Wix becomes a danger-
ous rival to Mackonochie, in the science of
evasion, for, although he admits the lighted
candles, yet, he says they were not on the
communion table, on the ledge or shelf behind
it, but on a separate table, called a re-table,
not appearing to form a part of the commu-
nion table. T think, on the whole, he is rather
superior to Mackonochie, for the latter had to
put bis candles out just before communion,
but Wix defiantly kept his burning by means
of the convenient re-table. But, it appearing
in evidence that the re-table was placed di-
rectly behind the holy table, and had a shelf
or ledge, which looked like a mantel-piece
over the holy table, the court held that this
would not answer, and so Wix and his can-
dles were pub oaut. As to the incense, Wix
claimed that the censing was done only during
the interval between morning prayers and
communion, accompanied by processions and
tinkling of bells, and that the censing was not
within the prohibition of the law, because it
was not done during any service. But the
court thought there was no sensein this argua-
ment ; Wix might as well claim that a slice
of ham is no part of a sandwich, because it
is between two slices of bread ; and he was
monished against this practice also, and con-
demned to pay costs, which last probably in-
censed him most thoroughly., 39 L. J. R.
(N. 8.) Eec. Cas. 25.

In the same report, at page 28, is found the
case of Hlphinstone v. Purchas, in which the
matters of vestments, mixing water with the
wine, administering the bread in form of
wafers, ete.,, were gravely and elaborately
considered. The defendant did mot appear,
and so the plaintiff, who was a colonel in the
army, had a clear field. After eleven pages
of discussion and examination, Dr. Phillimore
concludes that Mr. Purchas might wear all
the regalia which he was aceused of wearing,
except ‘‘a cope at morning or at evening
prayer ; also, with patches, called apparel;
tippets of a circular form ; stoles of any kind
whatsoever, whether black, white or colored,
and worn in any manner; dalmatics and
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maniples.” The ‘“biretta” or cap appeared
to the doctor *‘as innocent an ornament as a
hat or a wig, or as a velvet cap.” Proces-
siong and incense were pronounced illegal.
Blessing the candles was forbidden. So, as
to announcing ‘‘a mortuary celebration for
the repose of a sister,” and interpolating a
prayer for the rest of her soul. Wafers were
not disapproved of, nor was mixing water
wine so long as it was not done at the time
of the celebration. Placing on the table a
veiled crucifix, and unveiling it and bowing,
and doing reverence to it, was deemed objec-
tionable. But flowers on the holy table were
approved. It was held, for the sake of pro-
testantism and good manners, that the priest
must not turn his back on his people, except
during proper prayers. It only remains to
remark, that placing a figare of the infant
Saviour, with two lilies on either side, and &
stuffed dove, in a flying attitude, over the cre-
dence and the hely table, respectively, was
reprehended.. All this occupies twenty-five
double-columned pages of the report. But,
on appeal, all the ** eucharistic vestments,”
including the innocent ‘ biretta,” were held
unlawful, and the clergy were restricted to
the poverty of cope and surplice ; the use of
the mixed chalice and wafer bread was also
pronoun ced illegal.

So much for rites and ceremonies. Bat,
when we come to the efforts of the courts to
keep the ritualists straight in doctrinal mat-
ters, we are lost in amaze. Take the case of
Sheppard v, Bennett, for instance. 39 L. J.
R. (N. 8.) Ee. Cas. 68. The charge was, that
the defendant inculeated the doctrime of the
visible presence of our Lord in the elements,
and the adoration of the elements themselves.
The language used was: “ Who myself adore
and teach the people to adore Christ, present
in the sacrament, under the form of bread and
wine, believing that under their veil is the
gacred body and blood of my Lord and Saviour
Jesus Christ.” The language at first was,
* to adore the consecrated elements, believing
Christ to be in them,” but this was corrected
as above. The court held that this amended
language does rot necessarily imply a belief
in the actual presence, and an adoration of
the elements themselves. The words by which
it is preceded, however, weuld seem to render
this judgment extremely charitable, to say the
least: “I am one of those who burn lighted
candies at the altar in the day-time; who
use incense at the holy sacrifice; ‘who use
the eucharistic vestments; who elevate the
blessed sacrament.”

If, after believing and doing so much, he
does not believe what he is accused of, he
must be remarkable. If a man should tell
us, “I am copper-colored; I go nearly bare
and paint my body, and wear rings in my
lips and nose ; I live in a wigwam ; I sail in
8 birch-bark canoe ; my weapons are bow and
arrow, knife and elub; I am in the habit of
scalping my enemies, and of getting intoxi-

cated on whigky ; but I am not an Indian,”—
the natural inquiry would be, What are you,
then? And if you should believe him, for
the reason that a great many other Indian
disclaimants had told you the same story, you
would use exactly the reasoning that Dr,
Phillimore uses to arrive at his conclusion, at
the end of fifty-three pages of fine print, in
double columns. Peter, the patron saint of
all these credulous theologians, persisted in
denying kis Master, although his * speech be-
wrayed him.” The learned Doctor hopes that
nothing that he has said may further tend to
“make this banquet prove

A sacrament of war, and not of love,”

He says he does not sit ““ as a critic of style,
or an arbiter of taste, or a censor of logie,”
and has ““ not to try Mr. Bennett for caveless
language, for feeble reasoning, or superficial
knowledge.” And he concludes that Bennett
is saved from harm by the fact, that, in sen-
tencing him, he should be passing sentence
“upon a long roll of illustrious divines who
have adorned our universities and fought the
good fight of our church, from Ridley to
Keble ; from the divine whose martyrdom the
cross at Oxford commemorates, to the divine
in whose- honour that university "has just
foanded her last college”” And he showed
his leniency toward freedom of religious
opinion by making no order as to costs, I
must do the doctor the justice to say that he
does not seem to regret his enforced decision,
and even oites the decision of the privy
council, that the words  everlasting fire”’
might be treated hy a clergyman as not -
denoting the eternity of punishment.

But the humour ot the matter consists in
the necessity of having a court to adjudgs
what religious opinions a man may or may not
teach, and what rites and ceremonies he may
or may not observe. Of course, it is the theory
of government that renders this necessary,
but the humour of it is none the less appavent
on that account. If our clergymen take leave
of their senses, we soon find a way to restore
their wits—we cut off their temporal supplies.
If we disagree with our clergyman, we dont
let him turn us out—we turn bim out. Our
theory is that the clergy and the Sabbath are
made for man, not man for the clergy and the
Sabbath.  All judicial inquiries into one’s
religious opinions and ceremenial preferences
strike us oddly. We do not see, of course,
why the lord high chancellor should not be
just ag well invoked at the complaint of the
Royal Geographical Society, to monish & man
against saying and publishing that the world
is flat, or, at the instance of Mr. Froude, to
warn a rival historian against pretending that
Henry VIII was not a conjugal saint. In
short, affairs proceed in this country upon
the principle of the menagerie-keeper, who,
when asked whether a certain animal was a
monkey or a baboon, replied: * Whichevet
you please—you pays your money, and you
takes your choice.”—Albany Law Journal.
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THE ELECTION BILL AND THE
PROFESSION.

The ballot makes personation easy and
detection difficult; it vastly facilitates the
process of bribery, by removing the fear of
discovery and punishment.

Bribery will not be prevented by merely
moral influences—that i8 proved by all expe-
rience. No party hesitates to resort to it
when necessary to success. No man, how-
ever virtuous in profession, was ever known
to vote against his party because they wers
winning by corruption; he is content to share
the spoils of victory and ask no questions. In
very truth, nobody really looks upon it as a
crime or upon a man who gives or takes a
bribe as he views a thief. Everybody would
prefer to win an election by honest means,
but he would prefer to win by bribery rather
than be beaten. Nothing but fear of the
penalties really operates to deter, and even
they go po further than to introduce more
contrivance and caution in the conduct of the
business. Whatever reduces the risk of dis-
covery enormously increases the temptation
alike to give and to take bribes.

It is scarcely denied that the ballot makes
bribery comparatively easy and safe; but its
advocates contend that, though it will not
make men less willing to take bribes, it will
make them less ready to offer bribes, because
they cannot secure the fulfilment of the cor-
rupt contract. Voters, it is said, will accept
bribes from all, and promise all, and can only
give to one; a man who will take a bribe will
not hesitate to break his promise. This argu-
ment, however, assumes much that is not true
in fact. The truth is, as our readers very
well know, the great majority of the voters
who take bribes perform their contracts faith-
fully. There is a strange point of honour
among ¢lectors in this matter. They do not
look upon the taking of a bribe as a moral,
but only ag a legal, offence; in their estima-
tion there is nothing wrong in it, and it is
only a question of safety from penalty. They
think it very wrong to break a promise, and
not one in twenty of those who accept a bribe
without shame and without the most severe
pricking of conscience vote otherwise than
they had agreed to vote for the consideration
given.

It must not, therefore, be hoped for that
bribery will be dimished under the ballot,
because the buyer will be unable to secure
the vote he has bought. Even if individual
votes could not thus be counted on, another
form of bribery, practised largely in America,
will certainly be adopted here. Wherever
the ballot exists, bribery is conducted thus:
Clubs, workshops, societies of men, sell them-
selves, not individually, but in the mass. The
negotiation is conducted between a trusted
man on both sides. It is intimated that the
society will vote together ; what one does all
do; little is said, but much is understood;

signs are more expressive than words : under
a stone in a field, in a hole in a hedge, the
representatives of the society after the confer-
ence with the Man in the Moon find a certain
sum of money. Itis divided among the mem-
bers, and the ballot of all is for the same man.
If it be asked how they can be trusted, the
answer is, that they well know that if they
were to prove false they would soon spoil the
market. But if there is a fear of such a conse-
guence, the last resort is to buy conditionally
that the buyer is returned,~—the purchase-
money not being paid till after the election.

This is not a theoretical evil, but one ram-
pant at every election in the United States,
and as familiar to the people there as was the
head money to the electioneerers of twenty
years ago in this country.

The ballot will practically extend the area
of corruption by providing facility for conceal-
ment of the facts. It will create a new and
large class of corrupt voters.

Our readers experienced in elections are well
aware that there are many voters who would
gladly take a bribe, but dare not do so for
fear of discovery. They have been partisans
their lives through; they are connected with
some church or chapel; they have always
worn one colour, or called themselves by one
name; and they know well that, if they were
to vote against the party they had been asso-
ciated with, all the town would be assured,
as if it had been done before the eyes of all,
that they had been bought. But these men,
and they are many, would gladly put money
into their purses if they knew that they could
do so without discovery, and this the Ballot
will enable them to effect without possibility
of danger.

But it is said the penalties for bribery will

‘continue as before; why should they be less

effective to deter or to punish ?

For this reason—that the means of detection
are immensely diminished. Bribery is usually
digcovered now by this; that certain persons
who had promised one party, or who were
usually attached to one party, are seen to vote
for the other party. It is then well known
what was the inducement, and every detective
engine is set in motion to obtain proof of the
fact. DBut where the vote is not known, this
is impossible; the clue to the act of bribery is
lost, and in practice there is perfect impunity.

This, too, is confirmed by the experiences
of the Ballot in all countries. If bribery is to
be employed, the Ballot makes it easy and
safe, as, indeed, its advocates do not deny;
they assert merely that no man will think it
worth his while o spend money in purchasing .
votes which he cannot secure. The answer
to this is given sbove, and as it is contended
it will be here so is it actually found to be in
the United States.

Thus we encourage increased bribery and

‘extended personation, for what *—to prévent

one elector in a hundred from being influenced



July, 1871.]

LAW JOURNAL.

[Vor. VIL, N. 8.~179

West Toroxto ELporion (ArusTRONG V. CROOKS.)

[Election Case.

to vote against his will. To protect one
coward twenty honest men are demoralised.
Surely this is paying dear- for a trifling
benefit.

‘We have already shown that the much de-
sired object of the promoters of the Ballot—
the exclusion of the profession from the con-
duct of elections—is impracticable. * The con-
siderations here suggested with respect to the
encouragement and protection it will provide

for bribery, fully support that view.—The

Law Times.

The bill for legalising marriage with a de-
ceased wife’s sister has been again rejected by
the Lords, although carried repeatedly by large
majorities, in the Coramons. Surely this is a
question on which the opinion of the constituen-
cies ought to prevail. It is merely permis-
sive. It does not compel any person to do
anything to which he or she objects; it only
enables those who wish to do something, and
who have no such objection, to do it if they
please. Because some persons have religious
seraples upon it, they have no right toimpose
their creed upon others who have no such
scruples. The alliance is simply a guestion of
taste, for the consideration of the parties alone,
and to prohibit them from an act harmless in
itselfis a violation of the liberty of the subject.
The alleged social objections are merely pre-
tences, for the law is of very recent date, and
no such evils as are prophesied were found
to exist before the change to the present pro-
hibition. Previously to the existing statute
such marriages were voidable only, and not
void; but, inasmuch as nobody cared to take
the proceedings necessary to avoid them, they
were practically legalised—were largely adopt-
ed, and not one mischief was ever found to
result from them. It should be well under-
stood that the real opposition comes from a
party who object on ecclesiastical grounds, and
who, on that account, ought personally to
abstain from such an alliance. But there is
no reason why they should impose their creed
upon others who hold a different opinion,—
Law Times.

Mr. Wickens is to be the new Vice-Chan-
cellor, and will be sworn in on Monday.
Like Mr. Justice Hannen, Mr. Wickens has
never ‘‘taken silk” Of his appointment
there is little more to be said than that it will
give general satisfaction, except perhaps to a
few Queen’s Counsel'who would have pre-
ferred s selection from among the silk-gowns-
men, because it must have set afloat a certain
amount of senior business. Mr. Wickens is
one of the soundest lawyers at either bar,
besides being unusually versed in equity
pleading, and he cannot fail to make an ex-
cellent Vice-Chancellor. Like Sir W. M.
James, he gave great satisfaction as judge of
the Lancaster Chancery Court.

CANADA REPORTS.

ONTARIO.
ELECTION CASES.

WEST TORONTO ELECTION CASE.

(ArusTRONG V. CROOKS.)

Controveried elections Act, 1870, $# Vie., Cap. 21, Sec. 58
—Return to writ—1Lime for filing petition—Holidays—
Form of petition—Treating.

Held, 1. That the twenty-one days limited for filing an
election petition after the return of the writ are to be
reckonsd from the time of the receipt of the return by
the Clerk of the Crown in Chancery, and not from the
time of mailing by the returning officer.

2. Good Friday and Haster Monday are holidays within
the meaning of the Act, and they are not to be reckoned
in computing the fwenty-one days.

8. The joint effect of Stat. Ont. 32 Vie., cap. 21, and the
Ontatio Interpretation Aet, 81 Vie., cap. 7, sec, 1,1s,
that when the word “holiday ” iy used it includes the
above days as ‘““set apart by Act of the Legislature.”

4. The word ‘‘treating” refused to be struck out of the
petition thongh not specifically prohibited by the Act

[Chambers, May 17, 1871.-~Hagarty, C.J., C.P.]

The respondent was the member elect for the
West Riding of the City of Toronts. On the
4th April the returning officer mailed his return
to the Clerk of the Crown in Chancery, under
see. 52 of 32 Vie. eap. 21; and-on the following
day this return was received nud filed by that
officer. On the lst May the petition was filed,
which in general terms charged the respondent
or his agents with bribery, treating, and unduae
influence, following the form recited in the case
of Beal v. Smith, L. R. 4 C. P. 145.

Bethune, on behalf of the respondent, obtained
s summons calliug om the petitioner to show
eause why the petition should not be struck off
the files, on the ground that it was filed after-the
period of twenty-one days from the return to the
writ of election; or if filed in time, to amend
it by striking out the allegation of ¢ treating’
or otherwise, 80 as to state an offence contirary
to the statute in that behalif.

The points mainly relied on were:—that the
twenty-one days commence to ran from the date
of the return, or from the date of mailing: that
the fiest and last of the twenty one days are
inclusive, and that Good Friday and Easter
Monday, which intervened during that period,
are not holidays within the meaning of the aot,
not having heen ¢ set apart by the Legislature.”’

E. A. Harrison, Q. O., showed cause.

The intention of the Legitlnture was to give
twenty-one clear business dsys within which to
file the petition.

The time runs from the receipt by the Clerk
of the Crown in Chancery, and not from the date
of or from the time of mailing the return. If
never received in the Chancery, great difficulties
would arise from holding that the mere mailing
of the'rsturn was sufficient. i

The day on which the retarn was made is
to be excluded: Pugh v. Duke of Leeds, Cowper,
T14; Wilson v. Pears, 2 Camp. 294; Ammerman
v. Digges, 12 Irish C. L. Rep. Appendix I; Isaacs
v, Royal Insurance Co, L R. 5 Ex, 206; Pegler
v. Gurney, 17T W. R. 316; 16, L. R. 4C. P. 2835,

As to holidays, the Ontario Interpretation Act
and the Blection Act must be read together.
The latter excludes days set apart as public
holidays by the Legislature of Ontario, and in

-




180—Vor. VIL, N. 8.]

LAW JOURNAL.

[July, 1871,

Election Case.}

Wesr Toroxnro ErLEcrion (AnmsrronNe v. Crooks.)

[Election Case.

the former the word ‘¢ holidays” includes, among
other days, Good Friday and Easter Monday.

As to striking out the allegation of treating,
gee Beal v. Smith, L. R. 4 C. P. 145; Rogers on
Elections, 8th edn.; Clarke on Electidns.

Crooks, Q.C. (in person), and Bethune, sup-
ported the summong:’

Rule 166, under the Common Law Procedure
Act, should apply, and both days are included:
Morell v. Wilmot, 20 U, C. C. P. 878; Morris v.
Barrett, 7 C. B. N. 8. 189, Proceedings on a peti-
tion are similar to suits, and the rules applying
to the latter should apply to them. Az to the
rule of computation at commmon law, see Begina
v. Justices of Derbyshire, 7 Q. B. 193; Regina v.
Justices of Middlesex, 2 Dowl. N. 8. 719; Rex v.
Justices of Middlesex, 17 L. J. M. C. 111.

(e returning officer was funetus officio from
the time he made his return, and had completed
a perfect act ag soon & he executed the return.
The Clerk in Chancery was not a public officer,
and was under no obligation to show his papers
or to give any informatiou; and the public and
the candidates would not be injured by the re-
turning officer failing to send the return to the
elork, us the returning officer had to file his
returns also in the Registry office, and had to
send a copy to each candidate.

As to the holidays, the statute is explicit, and
our Interpretation Act should not be referred to
except in case of doubt or the silence of the par-
ticular act. The act excepted public holidays
“‘get apart” by the Legislature of Ontario. No
such holidays, and in fact no holidsys, had been
80 set apart; and these words, ‘‘set apart,”
mean Aereafler to be get apart. What wus meant
was a non-working day—a day like Sunday.
Coke, 2 Inst. 264, shows that thereis a distinetion
between the kinds of holidays; and the Legisla-
ture had this in contemplation when in the one
act they declared Good Friday and Easter Mon-
day ‘“holidays” merely, and in the other act they
excepted *“public holidays.” And zee Tomlin's
Law Dictionary, ¢ Holidsy,” Lush’s Prac, 852,

Haganrry, C. J., C. P.—It is first contendad,
for respondent, thai the twenty-one days are to
be reckoned from the time of the returning cffi-
cer making or mailing his return, and not from
the time of it8 being received by the Clerk in
Chancery. This depends ou the meaning of seg-
tion 6 of the Coatroverted Elections Act of 1871.
The words are : *¢ The petition shall be presented
Wwithin twenty-one days after the return has been
made to the Clerk of the Crown iu Chancery of
the member to whose eleciion the petition re-
lates,” &c. Bysection 52 of the 82 Vie. cap.21,
the returning officer, ag soon as he receives all
the poll-books, adds them up, &o., ¢ and shall
within ten days thereafter wake and trausmit
his return by mail to the Clerk of the Crown in
Chancery ; and he shall also, upon application,
deliver to each of the candidates or their agents,
or if po application be made, he shall within the
game period transmit by mail to ench candidate
a duplicate of such return, which duplicate shall
stand in liev of an indenture.”” Section 56 pro-
vides that < the returning officer shall forward to
the Clerk of the Crown in Chencery, with his
return to the writ of election, the original poll-
books and lists of voters used at that election,
daly certified as such by him.”

The respondent contends that when the return=~
ing officer makes and mails his return, his duty
is completed; that the return has then been
made to the Clerk in Chancery, and that the
twenty-one days then begin to run. I am of
opinion that the time is'to be reckoned from the
return, 3. ¢., the actual return into the Clerk in
Chancery’s office or custody, and that the mere
act of the returning officer in making his return
and mailing it to the Clerk is not what is meant
by the words used. It appears to me that the
idea is, that the return under gection 52, and the
original poll-books and lists of voters, are to be
finally placed on record, as it were, in the Clerk’s
office, where all such records are to be collected
and kept; aod when it is said ““ after the return
has been made to the Clerk of the Crown in
Chancery,” it is the ssme ag if the words were
s gfter the writ of election and return thereto,
&ec., have been returned into Chancery,” which
latter words I think must clearly mean, then
actually being in the Clerk’s custody.

The respondent argues that there is no provi-
sion for inspecting the records in the Clerk’s
office, and the petitioners have no legal right to
search there. Be that as it may, I do not think
it can affeet the deelsion. If the returning
officer making and duly mailing the return com-
mences the twenty-one days, then if by a post-
office blunder the papers went astray and did not
reach the Chancery till the lapse of twenty-two
days, the time would have expired, and the
return had never been actually made to the
Clerk in Chanrecery in the sense of giving that
officer eustody of the record. If we were speak-
ing of a writ of execution, and either by statute
or rule of court a party to & suit had the right
to take some further proceeding within twenty-
one days after the return of such writ made by
the sheriff to the court from which the writ
issued, ny strong impression is that the twenty-
one days would certainly count from the actual
receipt of the returned writ into the court, and
not from some day when a gheriff in Ottawa or
Sandwich wrote his return and put it into the
post office preperly addressed to the clerk of the
court, even though, as here, he was by law
directed to mske and mail such return to the
court, If the writ or return here had been lost
or destroyed in transmission, and never reached
its address, there would of course be a remedy,
and another return must be made, as best vould
be done, and the twenty-one days would count
frora the actual receipt in Chancery of the sub-
stituted return. The provision in section 56 for
the simultaneous return of the original poll-
book, &e., to the Clerk in Chancery, affords
another reason, I thiuk, to show that the time
should eonnt from the sectual depositing of all
these reeords in the proper department, where
any objection apparent on their face could be
properiy examined.

I notice in the Controverted Elestions Act of
Canada, Con. Stat. Can cap 7, sec. 3, a provision
that ““if the day on which the return upon such
election is brought into the office of the Clerk of
the Crown in Chancery is a day on which Parlia-
ment is not in session, or is one of the last four-
teen days of any session, then the petition shall
be presented within the first fourteen days of the
session of Parlisment commencing and held next
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after the day on which such return has been 8o
brought into the office of the Clerk in Chanecery,”
&e. The preceding statute had provided for the
returning officer making an indenture with the
electors as to the return, and section 70 provided
for his transmitting the original poll-books with
the writ of election .and his return to the Clerk
of the Crown in Chancery. I cite this ag
merely illustrative of the meaning Parliament
has placed upon somewhat ambiguous words.
My opinion on this point is against the respon-
dent,

1t is next objected that the petitioners have no
right to exclude Good Friday and Easter Monday
from the twenty-one days. Section 52 of our
late act says, ¢“In reckoning time for the pur-
poses of this act, Sunday and any day set apart
by any act of the Legislature of Ountario for a
public holiday, fast or thanksgivisg, shall be ex-
cluded.” The respondent contends that the Legis-
lature has never in fact set apart any day for a
public holiday. Thisis true in terms; there has
been no specific setting apart of any such day.
Buat the petitioners rely on the Ontario Interpre-
tation Aci, 81 Vie. cap. L. Bection 7 says,
¢ Subject to the limitations in the Gth section
(which provides that ‘unless it be otherwise
provided, or there be something in the context
or other provisions thereof indicating a different
meaning or calling for a different construction,’
&e.), in every act of the Legislature of Ontario
to which this section applies, * ¥ % (13thly,) the
word ¢holiday’ shall include Sunday, New
Year's Day, Good Friday, BEaster Monday and
Christmas Day, the days appointed for the birth-
days of her Majesty and her Royal successors, and
any day appointed by proclamation for a general
fast or thanksgiving.” Now, as it appears to me,
the weight of respondent’s objection is that our
late act says “any day set apart by any act of
the Legislature, &o., for a public holiday ;” and
that, as a matter of strict construction, the Le-
gislature never has in terms set any day apart.
Had the words been ¢ Sunday and any public
holiday, fast or thanksgiving,” I do not think
there could be any serious guestion but that the
Interpretation Act would require us to read it
80 that the word *“holiday” should include Good
Friday, Easter Monday, &e. If respondant’s con-
tention be right, there can be no holiday in On-
tario om this Election Act, unless and until an Aet
be passed expressly setting certain named days
apart. We must of course read the two clauses
together. Itwonld then read in popalar language
thus, ¢ Whenever we, the Legisiture use the
word ¢ holiday,” we declare that by that we
mean Good Friday, Easter Monday, &ec., and
any further days appointed by prociamation. &e.
Then we tell you in the Election Act, in reckon-
ing time, not to include any day which we,
the Legislature, set apart as a public holiday,
fast or thanksgiving. We have already de-
clared that by holiday it means these days in
question,”

It is to be noted that the *fast or thanks-
giving”’ is not fixed or to be fixed by Act of
the Legislature, it is by proclamation. So that
by respondent’s argument a proclaimed fast or
thanksgiving could not be excluded from the
reckoning, as it was not so set apart by any
Act of the Legislature. But I consider the

“getting apart by Act of the Legislature” has in
this canse been rlready defined in the case of a
fast or thanksgiving, where it shaill be pro-
claimed as such. I think in the same manner
the words ¢‘public holiday set apart by Act of
the Legislature” is answered. The joint effect of
the two clauses read together is that when the .
word ¢ holiday” is used, it includes these two
days as being setapart by Act of the Legislature.

I observe in the Hlection Act of 1868-9 the
word ¢ holiday” does not oceur, but section
80 declares that the day of polling shall net
be a Sunday, New Year’s Day, Good Friday,
Christmas Day, First of July or Birthday of the
Sovereign. Inthe Interpretation Act of Canada,
22 Vie. ch. & gec. 12 defines what the words
“holidey” shall include—Sunday, New Year's
Day, Epiphany, Annunciation, Good Friday, &e.,
omitting Haster Monday and any day appointed
by proclamation, &e. IDn the Dominion Inter-
pretation Aet, 831 Vie. ch. 1 sec. 15, it says the
word ¢ holiday” shail include Suunday, Good
Friday, &c., &ec., Baster Monday and any day
appointed by proelamation. It should be ob-
gerved that in these interpretation Acts the word
is “‘holiday,” not ‘¢ public holiday.” I do not
consider the respondent has succeeded in making
any valid distinction between the words for the
purposes of this application.

I decide against the objections. T think, in
so doing, I obey the directions of our Interpre-
tation Actin giving the words before me, ¢ such
fair, large and liberal construction and interpre-
tation as will best ensure the attainwment of the
object of the Act, and of such provisien or en-
actment according to their true intent, meaning,
and spirit ”’

The remaining questions are as to amending
the petition by striking out the allegations of
“treating’’ or otherwise 50 as to state any offence
contrary to the statute. The petition is drawn
in the widest and vaguest terms. It charges
simply ¢bribery, treatiug snd undue influence.”
This general form seems sanctioned by the Eng-
lish Practice (See Beal v. Smith, L. R. 4, . P.
145}, where the allegations seemed precisely
similar. Bovill, C.J., in giving judgment, says:
—It seems to me that it sufficiently follows the
spirit and intention of the rules, and no injus-
tice can be done by its generality, because ample
provision is made by the rules to prevent respon-
dents being surprised or deprived of an oppor-
tunity of a fair trial by an order for such par-
ticulars ag the Judge may desm reasonable.”

Our statute does not specifically prohibit “treat.
ing” by name, and certain provisions in the Bng-
lish Acts as to giving ment or drink to individuals
are omitted. Our statute, section 61, prohibits
the furnishing of entertainment to any meeting
of electors assembled for the purpose of promot-
ing sush eleetions, or pay for, procure or engage
to pay for, any such entertainment, except at a
perscns residence. Now, I do not feel at liberty
to insist in an alteration in the form of the
petition, as possibly under the general term of
‘“‘treating” some matier may be gone into, coming
within our law.

Summeons discharged. *

* From the above judgment the respondent appealed
to the Court of Queen’s Bench, but the decision was up-
held, —Hds, L. J.



182—Vor. VIL, N. 8.]

LAW JOURNAL.

[July, 1871.

C. L. Cham.]

DaMER ET AL V. Bussy.—Brack v. WiGLE.

[C. L. Cham.

COMMON LAW CHAMBERS.

(Reported by HENRY O°BRrIEN, Esq., Barrister-at-Law.)

DAMER ET AL. V. BUspY.—BLack v. WIGLE.

Capias—Setting aside order to arrest—Discharge of prisoner
—-Relative powers of Court and Judge—
C.8. U.Coc.28s 31,0 248 b

Applications having been made to set aside two orders for
arrest, with the writs and subseguent proceedings, onthe
ground that the affidavit to hold to bail in one case was
untrue and insufficient, and in the other case was not
entitled in any Court, and was insufficient in substance,
and because there was a variance between the original
writ and the copy served.

Held, 1. (following Ellerby v. Walton, 2 Prac. Rep. 147)
that the affidavit to hold fo bail is mot irregular, though
not entitied in a Court.

2. That a Judge in Chambers has no power to set aside
an order to arrest, though he may, on hearing both par-

,  tes, discharge the prisoner, or, by virtue of his general
Jurisdietion over procedéire, may set aside proceedings
subsequent, to the order, for irregularity in this respect.

The variance between the writ and copy was corvected by
amending the former, so as to conforin to the latter.

Semble. The Judge fo whom application is wmade for an
order to arrest, has only to be satisfied of tlie existence
of a cause of action, ete., and an intention on the part
of defendant to abscond with intent, ete. The affidavit
to hold to bail may be entitled m a court or cause, or
one of them, or it may be altogether without a title;
and jt is sufficient to say that deponent ¢“is informed
and believes,” if the source of his information be given.

The order itself can be reseinded only by the Court, but
after arrest defendant may apply for his discharge on
the ground of non-existence of the debt, or otherwise
upon the merits, to any Judge in Chambers, or to the
County Court Judge who granted the order. Such an
application is not an appeal from the order to arrest,
and new facts must be shewn to warrant the discharge
of the prisoner, unless it be granted on account of mani-
fest and vital defect in the original material.

Either of these orders may be discharged or varied by the
Court, which possesses over the original order to hold
to bail,

(1) a general appellate jurisdiction on the identical ma-
terial which was before the Judge,

(2.) an express statutory jurisdiction to rescind the order
upen a motion made to discharge the prisoner.

In addition to this, the Court has also co-ordinate juris-
diction with a Judge in Chambers, or the County Court
Judge who granted the first order, to discharge the
prisoner upon merits appearing in the affidavits of both
parties.

[Chambers, May 15, 1871.—Gwynne, J.]
DAMER ET AL. V. BUussy.

The defendant having been arrested and being
in close custody under a writ of capiag issued upon
an order dated the 6ih day of May instant, made
by Hagarty, C.J. C.P., directing the defendautto
be held to bail in the sum of $214.90 at suit of
the piaintiffs, obtained a summons from the same
Chief Justice on the 10th instant, calling on the
plsintiffs to shew cause why the fiat or order
for the writ of capias issued in this cause, the
said writ of capias, the copy snd service, and
the arrest of the defendant thereunder, or some
or one of them, snd all subsequent proceedings
bad by the plaintiffs berein, should not be set
aside with costs as irregular and void, on the fol-
lowing grounds :—

1. That there were no or not sufficient facts
and circumstances disclosed by the afiidavits
filed in support of the said order or fiat, to war-
rant the same being made or granted, in that
the same do not follow the Aet of Parliament in
shewing that the defendant was justly and traly
indebted to the plaintiffs at the time of the
making of the said affidavit.

2. Thatin fact the papers filed, purporting to
be such affidavits, were not and are not in fact
affidavits.

8. That the same were not and are not, styled
or entitled in any court.

4. That the said fiat or order, and the precipe
for the said writ, or either of them, are pot and
were not styled or entitled in any court or cause,

5. That it is not shewn by the said affidavits
that the plaintiffs bad good reason to believe
and did verily believe that the defendant was
immediately about to leave or quit Canada with
intent and design to defraud them of their just
debts, and the omission of the words ¢ for money
puyable by the defendant to the plaintiffs’” in the
said affidavit, renders the same insufficient to
warrant the granting the said order or fiat.

6. That it is not alleged in the said affidavits,
that the plaintiffs or person or persons making
the said affidavits or either of them, had good
reason to believe that the defendant was im-

| mediately about to leave Canada with intent

and design to defrand the plaintiffs of a just
debt, and the said affidavits filed in support of
the said order or fiat are wholly insufficient to
warrant the granting theveof.

7. That the paper purporting to be a copy of
the said writ of capins, served on the defendant
after his arrest, is not a true copy of the said
original writ of capias, and in fact that the de-
fendant was never served with a true copy o
the said original writ.

8. That at the time of making the said
affidavits there was no debt due by the defen-
dant to the plaintiffs, for which he was, under
any circumstances, liable to be arrested or held
to bail.

9. That the affidavit of the plaintiff King in
support of the said order or fiat does not shew
his true place of abode;

And on grounds disclosed in the affidavits and
papers filed in gsupport of this application.

This application was supported by the affida-
vits of the defendant and of others, stating
matter offered to displace matter contained in
the affidavits upon which the order to hold to
bail was granted, and for the purpose of estab-
lishing that the defendant had no idea or inten-
tion of leaving Canada at all, and also for the

| purpose of establishing that the defendant was

not indebted to the plaintiffs in any sum, upon
the allegation that the goods which he had pur-
chased from the piaintiffs were purchased on a
credit which had not yet expired.

Verified copies of the affidavits upon which
the order to hold to bail had been granted were
filed, and also verified copies of the original
writ of eaplas, and of the copy served upon the
defendant.

Upon the return of the summous, the plain-
tiffs’ attorney asked to enlarge the summons in
order to answer upon affidavit the special
matters contained in the affidavits filed by the
defendant insupport of his application. In order
to dispense with this enlargement, connsel for
the defendant agreed to waive all grounds of
application except such as consisted in the in-
sufliciency of the affidavits upon which the fiat
was pgranted, and the wvariance between the
original writ and the copy served. TUpon these
points only, therefore, the case was argued, the



July, 1871.]

C. L. Cham.}

LAW JOURNAL.,

DanMER ET AL V. BUspY.—Brack v. WicLE.

[Vor. VIL, N. 8.—183

[C. L. Cham.

plaintiffs’ attorney having upon this suggestion
of defendant’s counsel, abandoned his applica-
tion to enlarge the summons. The effect of the
above arrangement was to exclude from con-
sideration wholly the 8th ground of objection
above stated, and all the special matters alleged
in the affidavits filed by defendant.

Upon the argument it appeared that in truth
the 1st, Hth, and 6th, of the above objections
were identical, for the alleged defect in the
affidavit stated to exist under the 1st objection
turned out to be that the affidavit of John
Dwight King, one of the plaintiffs, alleged the
defendant to be justly and truly indebted to
him and his co-partners (naming them) in the
sum of $214.90 for ¢ goods sold and delivered by
me, and my said co-partners to the said Busby at
his request”’—whereas it was contended that the
affidavit should have stated Busby to be indebted
to King and his co-partners in the sum of
$214.90 ¢ for money poyable by Busby to King
and hig co-partnersfor goods sold and delivered,
&c., &c., &e.; and also because the affidavit
alleged that the deponent King had < just”
reason to believe, instead of ‘‘good” reason;
and that he did beiieve that Busby was immedi-
ately about to quit Canada, * for the purpose of
defrauding me and my co-partners as well as his
other creditors of their just debts,” instead of
“with intent and design to defraud,” &e., &o.

The 2nd and 8rd objections appeared to be
‘but one, the reason for which it was contended
under the 2nd head that the papers filed as
affidavits were not affidavits, being that they
were not entitled in any court as stated in the
3rd head.

The variance between the original writ and
the copy thereof served, pointed at by the Tth
objection, was that in the original the plaintifiy
were styled, «“W. Damer, J. Damer and J. D.
King,” whereas in the copy served they were
styled, ¢ Willinm Damer, John Damer and John
D. King.”

The ‘defect or irregularity pointed at by the
"9th objection appeared to be that King’s afidavit
ran thus—¢J, John Dwight King, of the city, in
the county of York, merchant, make oath and
say,” there being no city named.

Mr. Richie (Morphy & Morphy) shewed cause:
The decision of the Judge in granting the order
to arrest can only be reviewed by the Court. No
single Judge ean set it aside and render liable to
an action of trespass those who have acted under
it; Burness v. Guiranovich, 4 Ex. 520, If this
were true, a County Court Judge, who has by C.
8, U. C. ¢. 24 5. 4, concurrent powers with the
Superior Court Judges, might set aside the
orders of the latter, which was never intended.
Terry v. Comstock, 6 U. Q. L. J. 285; Mclnnes
v. Macklin, 1b. 14; Alman et uz. v. Kensell, 8
Prac. Rep. 110.

The affidavit need not be entitled until filed
with the Clerk of the Process: Hilerby v.
Walton, 2 Prac. Rep. 147; Molloy v. Shaw, 6
C. L. J.N. 8.294. The word *‘may”’ is permis-
sive not imperative: C. 8. U. C. ¢. 28. 185. 8.
2. The words “money payable” are not neces-
-sary here, as the form used in the affidavit clearly
shows a debt in prasenti: Lucas v. Goodwin, 4
‘Se¢. 502, 8 Hodges 32.

The Court cannot enquire into the existence
of a cause of action : Brackenbury v. Needham,
1 Dowl. 439 ; unless defendant clearly shew that
there is none : Shirer v. Walker, 2 M. & G. 917.
The affidavit sufficiently shows plaintiff’s place
of abode; there is only one city in the county of
York, and defendant could not be misled.

Blevins, contra.

Brack v. WIicLE.

On the 20th April the defendant obtained a
summons from Hagarty, C.J.C.P., calling upon
the plaintiff to show cause why the order of the
Judge of the County Court of the County of
Esaex, bearing date the Bth day of April, 1871,
the writ of capias ad respondendum issued
thereon, and all other proceedings iu the eause,
should not be set aside with costs on the follow-
ing grounds :— )

1. That the affidavit on which the said order
was made and the said writ issued, is not
entitied in any court or in the court in which
thiz action is brought.

2. That the said writ of eapias issued out of
the Court of Common Pleas, while the said
affidavit, if entitled at all, is entitled in the
Court of Queen’s Bench.

3. That no cause of action against the defen-
dant is disclosed upon the said affidavit.

4. That the said affidavit does not disclose
any sufficlent grounds for making the said order.

5. That the said defendant is not and was
not when the saffidavit was sworn, about to leave
Canada.

This summous was obtained upon a verified
copy of the affidavit upon which the order to hold
to bail had been obtained, and several affidavits
were offered to show that the defendant has
not, and in fact never had any idea or intention
of lesving Cansda, one of the persous making
such affidavit being a person named Adams, re-
ferred to in plaintiff’s affidavit as one source of
his information that defendant was immediately
about to leave Capada with intent to defraud
him unless he should be arrested.

The summons had besn enlarged from time to
time until the 11th May. Atthe argument the de-
fendant’s connsel abandoned the 1st objection as
already decided,and the 2nd also. The plaintiff,in
answer to the defendant’s affidavits, filed several
affidavits, for the purpose of showing that the
defendant’s intention wasz and still iz to leave
Canada with intent and design if he can thereby
defeat the plaintiff’s recovery in this action, and
explaining away the effect of Adams’ affidavit,
and tending to establish that the plaintiff had
good reason to believe and that there is good
reason to believe that the defendant would have
absconded if not arrested.

It appeared that the defendant was not in
cloge custody, but that he had given bail to the
Sheriff.

The defendant’s counsel rested his argument
chiefly upon the alleged defect in the affidavit
to hoid to bail, in not disclosing, as he contended
a sufficient cause of action. The point of the
objection is that aithough the affidavit alleged
positively that the defendant had seduced the
plaintiff’s daughter, and that on the 30th day of
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March, his daughter, only 16 years of age, was
delivered of a child, whereby plaintiff had lost
and was deprived of her services, and had in-
curred expenses in and about nursing his said
daughter, and in and about the delivery of her
said child, and that plaintiff has a good canse
of action sgainst the said Alexander Wigle the
younger, of over one hundred dollars, to wit
$2,000 in respect of such loss of services and
expenses ajforesaid ; yet the affidavit did not
allege that Alexander Wigle, the younger, was
the father of the child of which plaintiff’s
daughter had been delivered; and for the absence
of this allegation, it was contended that the
affidavit disclosed no cause of action.

8pencer shewed cause:—The omission of the
Court from the title of the affidavit is not an
irregularity : Ellerby v. Walton, 2 Prac. Rep.
147 ; Molloy v, Shaw, 6 C.L.J.N. 8. 294. Even
if it were, the objection being merely technical,
leave would be given to amend : McGQufin v.
Cline, 4 Prac. Rep. 134; Cunliffe v. Maltass, 7
C. B. 701; and this notwithstanding the pro-
ceedings are by way of arrest: Swift v. Jones, 6
U. C. L. J. 63; Fround v. Stokes, 4 Dowl. 125;
Primrose v. Baddely, 2 Dowl. 850; Sugars v.
Concanen, b M. & W. 80.

If the arrest is set aside on this ground, leave
should be given to re-arrest: Perse v. Browning,
1 M. & W.862; Zulbotv. Bulkeley, 16 M. & W.
198. :

Ag to the 2nd objection, that the causeis in the
C. P., while the affidavit to hold to bail is sworn
before ‘‘a Commissioner in B. B.”—~see Con. Stat.
U.C.c 89, secs. 1,6 & 8 The words of the
affidavit sufficiently disclose a cause of action,
and the decision of the Judge who granted the
order cannot be reviewed here: MeGupin v.
Cline, ubi supra; Terry v. Comstock, 6 U. C.
L. J. 235; Palmer v. Rodgers, Ib. 188; Har-
greaves v. Hayes, 5 E. & B. 292; Runciman v.
Armstrong, 2 C. L. J. N. 8. 165.

Osler, contra.

May 15.—Judgment in both cases was now
delivered by

GwysNg, J.—In Hopkins v. Salembier, 5 M. &
W. 423, A.D. 18389, the application was mads to
the full court, end it was for a rule to shew
cause why the capias should not be set aside,
and the bail bond given up be cancelled, on the
ground that the affidavits were insufficient, and
algo upon aflidavitz denying that the defendant
was about to leave the country. The rule was
discharged upon the sole ground that the ruls
nist should have asked to set aside or rescind
the Judge’s order, and not to set aside the capias ;
for if that should be set aside the Sheriff would
be made a trespasser; and the court held that
where the applieation iz rested upon the in-
sufficiency of the affidavits upon which the
Judge’s order to hold to ball is made, it should
be to set aside the order.

In Sugars v. Concanen, 5 M. & W. 80, A. D.
1839, the application was to the court, and the
form of the rule nisi was to shew cause why the
bail bond executed by the defendant should not
be delivered up to be cancelled on his entering a
common appearance, upcn the ground of an
irregularity in the copy of the capias served,
which stated the writ to be returnable within

four calendar months instead of one; but the
rule was discharged, the court intimating that
applications grounded on irregularities ought to
be made within the time for putting in bail,
which that application had not been.

In Walker v. Lumb, 9 Dowl: 131, A. D, 1840,
the application was to the Practice Court and
the rule nisi was to set aside the Judge’s order
for arresting the defendant wpon sffidavits
meeting the affidavit upon which the order had
been granted s to the intention of the dsfendant
to leave the kingdom, and denying that he had
any such intention, and shewing that he had
applied monies realised from a sale of goods
towards payment of his creditors. That was
held to be an application on the merits and not
for irregularity, and that therefore the spplica-
tion was not tac late, although made after the
expiration of the time for putting in bail. The
case of Sugars v. Concanen upon points of irregu-
larity was approved, and the court adopted the
language of Mr. Lush in his practice, viz , that
‘‘when the complaint is founded on an irregu-
larity, the application must, ag before, be made
within the time allowed for putting in bail, and
before any fresh step with regard to these pro-
ceedings has been taken, but where it is founded
on & material defoct in, or, as it would seem, on
the falsity of the affidavit, the defendant may
perhaps apply at any time while the suit is
pending.”  The rule in that case was made
absolute, because the order had been granted on
the ground of an assertion attributed to the
plaintiff, to the effect that he intended leaving
the kingdom when he should sell certain
machinery, and the defendant upon affidavit
fully met this, not only denying that he had any
intention of leaving the kingdom, but shewing
that he had sold the goods, and had applied the
proceeds in paying his creditors, and the plaintiff
offered no affidavits in reply to this affidavit,

In Schletter v. Cohen, T M. & W. 389, A. D.
1841, the application was to rescind an order
of Rolfe, B., directing the issue of a capias for:
arrest of defendant, upen the ground of an
alleged defect in the affidavit to hold to bail,
viz., that the affidavit which was made before the
suing out of a writ of summons was not entitled
in the cause, but the court held this to be no
defect.

In Needhamlv. Bristowe, 4 M. & Gr. 262, A. D,
1842, the application was to the full court, hav~
ing been referred there by Wightman, J. from
Chambers, but for what reason does not appear.
The form of the rule nisi was to show cause why
an order made by Lord Denman, C.J., at Cham-
bers, dated 15th March, for holding the defen-
dant to bail, should not be set aside, why the
writ of capias issued in pursuance of the same
should not be set aside for irregularity, and why
the bail bond given should not be given up to be
cancelled. The irregularity complained of in the
capias was in the endorsement thereon, which
wasg issued by the plaintiff in person; wherein he
desoribed himself as ¢ of the Fleet Prison in the
parish of St. Bride in the city of London.” It
was held that this was no irregularity, so that
the objection to the capias failed. The decision
in effect was, that as to setting aside the Judge’s
order, the application was in the nature of an
appeal, and that the court could give no judg-
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ment upon that point in favor of the applicant,
. a8 he had failed to bring before the court the
materials used in Chambers upon which that
order had been made; but as to setting nside the
bail bond the application might be entertained
under the 6th section of the Act, as a motion to
discharge the prisomer. Tindal, C. J., says,
“ although the defendant in this case may
not be in a condition to set aside the order,
he may be entitled to insist on his discharge
under the 6th section of the Imprisonment
for Debt Act, (1 & 2 Vie. ¢, 110). The proper
Jorm of the rule in that case would be to call
on the plaintiff to shew cause why the defen-
dant ghould mot be discharged out of custody
or why the bail bond should not be delivered up
to be cancelled; but we can decide that now.”
To this counsel replied, ¢ the only authority
the court has under that section, is to discharge
the defendsnt out of custody, but there is mo
such application in this cage.” To which Tindal,
C. J, replied, that he thought the rule might
be made absolute for cancelling the bail bond, on
. the merits diselosed in affidavita.

In Gibbons v. Spalding, 11 M. & W. 173, A.D.
1848, it was decided by the full court that an
order for the arrest of deferdant under 1 & 2
Vie. ¢h. 110 gec. 3, may be made on an affidavit
of the plaintiff that ke has been snformed and
‘believes that the defendant is about to leave Eng-
land, provided it state the name and description
of the person from whom he received such infor-
mation. Parke, B., says, ‘it iz every day’s
praciice to make orders on such evidence. Thers
is, however,” he says, ‘* this limitation to hear-
say evidence, that no judge ought to make an
order of this deseription merely upon the plain-
tiff’s swearing that he is informed and believes
that the defendant is about to leave the country.
The plaintiff should be required to state in his
affidavit the name of the person giving him that
information. 7The Judge then has before him
information which the defendant has the means
afterwards of explaining or denying, and if he
can do so he will be of course discharged.” In
that case B. Gurney, had made the order for
holding the defendant to bail. An applieation
was subscquently made to him in Chambers
under and in the terms of the 6th section of the
Aet ¢ for the discharge of the defendant,” but that
summons was discharged. The application to
the court was for a rule to rescind the above
orders on the ground of the insufficiency of the
affidavit upon which the order to hold to bail
was made. The rule nisi was refused npon thia
ground, but was granted on the merits appear-
ing in affidavits filed in Chambers upon the
applieation for the discharge of the defendant

The form of the rule would seem to have been

to shew cause why the defendant should not be
discharged, and the order in Chambers refusing
that discharge rvescinded. Fresh affidavits,
which had not been used in Chambers upon that
application, being offered on behalf of the plain-
tiff on shewing cause to the rule, Thesiger
interposed, and contended that fresh affidavits
could not be read, ‘‘inasmuch as the present
application was merely in the nature of an
appeal from the decision of the learned Judge
under the 6th section of the Act,” but the Attor-
ney General, contra, insisted that the admission

of fresh affidavits was altogether for the discre-
tion of the court: that they might have been
used ““if the defendant had applied to the court
instead to a Judge at Chambers for his discharge,
and therefore that they would properly be ad-
mitted in the present case ;" and Parke, B., aays
*‘ the party who seeks to detain the defendant in
custody is certainly at liberty to use other
affidavits than those which were brought under
the consideration of the Judge;” and Alderson,
B., says, I entertain no doubt that both parties
are at liberty to use fresh afiidavits. The object
of the court must be to escertain all the facts
correctly, that they may determine on satisfae-
tory grounds whether the Judge’s order is to be
get aside or not.”

In Heath v. Nesbitt, 2 Dowl. N. &, 1041, A. D.
1843, the form of the rule was to show cause
why itwo orders of Gurney, B., one directing
defendant’s arrest under 1 and 2 Vie. ¢h. 110,
and the other refusing his discharge, should not
be rescinded, and the defendant discharged out of
custody. The rule had been obtained upon fresh
affidavits, and those whieh had been used in
Chambers in support of the application for the
defendant’s discharge were not brought before
the court. Hereupon Watson contended that « ag
the present application was in the nature of an
appeal from the decision of the Judge, the
affidavits used before him should be brought
before the court, in order that they might see
whether or no the Judge’s diseretion had been pro-
perly exorcised,” and it was held by the whole
court, consisting of Lord Abinger, C. B, Parke,
Guruey and Rolfe, B.B., that although additional
affidavits may be used (as decided in Gibbons v.
Spalding), still that these upon which the learned
judge refused to discharge the defendant should
also be before the court, for otherwise it would
be impossible to determine whether he had de-
cided correctly or not in refusing the discharge.

In Grekam v. Sandrinelli, 16 M. & W. 191,
A. D. 1846, the form of the rule which was
granted by the court waa simply o show cause
why the defendant should not be discharged out of
the custody of the sheriffs of Middlesex. The de-
fendant had been arrested by an order of Erle, J.
Upon being arrested the defendant on affidavits
of hiroself and other persons that he intended to
remain in Kogland, applied to Platt, B. to set
aside the order of Hrle, J., and all subsequent
proceedings. The learned Jydge refused to
make suy order, whereupon the application was
mads to thé court a8 above, and was supported
by farther affidavits besides those used in Cham-
bers. Martin, in showing cause.to the rule,
contended that it was incorrect in point of form ;
that it ought to have been a rule to set aside
the order of Platt, B., not merely a rule to dis-
charge the defendant; that under zection 6 of
the Aect, the proper course was for the party
arrested to apply in the first instance to a judge,
or to the court, for an order or rule om the
plaintiff to shew cause why he should not be
digcharged ous of ocustody; that in substance
that wae the application made to Platt, B., who
in effect made an order refusing to discharge
the defendant, and that then the subsequent
jurigdiction of the court is only to discharge or
vary such order made by a judge, on applcation,
made to the ‘court by a party dissatisfied with
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the order; that the defendant, according to the
true construction of the 6th section, can appeal
at once ; that he may under that section apply
to another Judge, or he may eome to the court
at once, but that he cannot do both. On the
other hand it was contended that wherever
authority is given to a judge at chambers, it is
impliedly given subject to the exercise of it
being reviewed by the eourt, and that the court
out of which procesy issued had always a right
by virtue of their general jurisdiction, to relieve
the party against it, if they thought the judge
had allowed the proeess to issue upon insufficient
materials, or had exercised an improper discre-
tion in doing so.

In giving the judgment of the eourt, Parke,
B. says, ‘‘Itis clear from the terms of this (6th)
section that notwithstanding the judge’s order
to arrest, the court from which the process
issued, upon an application to it, has a power to
discharge; and we think there is nothing in the
Act to take away the general control previously
possessed by the court over a single judge, if we
think the materials before the judge insufficient,
or that he exercised an improper discretion
acting in any matters pending in the court; and
consequently where an application is made to us,
we may interfere, either by virtus of our general
jurisdiction, or that given by the statute; and fur-
ther, the party arrested may, by the statute, use
affidavits to contradict or explain those on which
the order was granted, either by denying the
intention to depart, or shewing that the debt was
not due, & course which was not permitied by
the old practice of the court; and those affidavits
may be answered by the plaintiff on shewing
cause. Jn addition to this, a right is given to the
person arrested to take the opinion of another
judge as to the propriety of his discharge, thia
opinion being again subject to be reviewed by
the court above.”

He proceeds to say: ¢“Two questions here
arise—{irst, whether,if the judge secondly applied
to should differ from the first on the game state
of facts, he has power or right to order the
prisoner’s discharge as upon an =appesal to the
court; and, secondly, whether, if it should appear
on the fresh affidavits that the person arrested was
about to quit Hngland at the time the afidavits
were made, though it is not clear that he was, or
or even though it be shewn that he was not, whea
the order was made, the court ought to discharge
him or his bail, or direct money deposited instead
of bail to be refunded. We are not all agreed
upon the questions, and it is not now necessary
for us to deside them, thongh the points are of
practical importance.” With reference to the
proceedings before Platt, B., the judgment pro-
ceeds: ‘“ After the defendant was arrested, he
applied to my brother Platt to set gside the
order to hold to bail, and all subsequent pro-
ceedings, upon his own affidavit and the affidavits
of other perscns as to his intention to remain
in England. The learned judge refused to
make the order. The affidavits did not disclose
any new matter against the defendant. In the
SJorm in which the summons was taken out, my
brother Platt was certainly right in not granting
an order to the full extent asked, because the
writ of ca. sa. certainly ought not to have been
set aside. Whether he was right or not in re-

fusing to make an order fo discharge only, on this
summons, is not material now, for we nre all of
opinion that we may consider that my brother
Erle’s order and the affidavit in support of it
are before the court, and that under our general
Jurisdiction we have a power to give the defendant
relief. We all think he was wrong in making
the order to arrest upoun such an affidavit. The
order, therefore, having proceeded on insufficient
grounds, we think that the defendant should be
discharged out of custody, and we may say
nothing respecting the order of Baron Platt.”’
The defect in the affidavit was that the plaintiff
swore that he was informed aud believed that
the defendant was about to leave England with-
out stating from whom the deponent obtained
the information.

Talbot v. Bulkeley, 16 M. & W. 193, was be-
fore the court at the same time as Graham v.
Sandrinelli. 'The rule wag to shew cause why an
order of Pollock, C.B,, dated 11th August, 1846,
should not be rescinded, and why the capiag
issued in pursuance thereof should not be
set aside, and why the sumjof £126 183, de-
posited by the defendant with the Sheriff of
Middlesex in lieu of special bail, should not be
returned. The affidavit upon which the order
for defendant’s arrest had been made was ob-
jectionable upon the same ground as that in
Graham v. Sandrinelli.  After defendant’s arrest
he applied to the Chief Baron for his discharge,
upon an affidavit negativing his intention to
leave England. His Lordship refused to make
any ovrder, and thereupon the defendant lodged
£126 18s. in lieu of special bail.

On the part of the plaintiff, in answer to the
rule, it was sworn that on the 7th November,
the deponent called at defendant’s lodgings,
and was informed by a female servant there that
his goods had been distrained upon for rent on
the 20th October, and that on that day he had
given up his apartments, and left for the pur-
pose of going to France, and had never beea
there since that time. It was contended upom
this affidavit that it shewed suofficiently reason-
able ground to apprehend that the defendant
would go abroad and defeat the plaintiff of his
debt if he should be relieved from the effect of
the Lord Chief Baron’s order, or indeed that he
had already gone, and that, this being so, the
court would not set the order aside, or direct &
return of the deposit. It was contended in
apswer that the original affidavit upon which
the arrest took place was clearly insufficient,
and that therefore the question was, whether it
sufficiently appeared that, when the defendant was
arrested, he had any intention of going abroad,
that at all events the question must be deter-.
mined with reference to the period when the
original order was confirmed by the Chief
Baron on the 17th August, and that subsequent
facts ought not to be taken into consideration
except in so far as they might show that the
defendant at that time intended to go abroad.
In reply to this contention Rolfe, B., says:—
“I very much doubt whether the question is
whether he intended to go abroad at the time of
the actual arrest. The Judge may issue a
capias at any time during the progress tofies:
guoties, and if the court be satisfied that the-
defendant now intends to go abroad, it would be
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absurd to discharge th%s order, merely to sub-
stitate another of the present date,” and in
giving judgment the court say, ¢ We have care-
fully perused all the affidavits, and think that
if it were not for the matter disclosed on the
affidavits used on shewing cause, the defendant
would be entitled to have the deposit returned,
but thage affidavits raise a question on which
the defendant has not had any opportunity of
being heard, viz., whether he has not since the
arrest, broken up his establishment and gone to
reside abroad, and whether this be the fact the
court wish. to ascertain, before they decide on
the question, whether the deposit ought to be
retoroed,” and that guestion was therefore re-
ferred to the Master.

In Pegler v. Hislop, 1 Ex. 437, A, D. 1847,
the form of the rule was to shew cause why an
order of Williams, J., for the arrest of the de-
fendant, and under which he had been arrested,
and had given bail to the sheriff, should not be
rescinled, and why the bail boud should not be
given up to be cancelled. The affidavits in sup-
port of the rule denied the existence of the debt,
and also that the defondant was about to quit
Englaud for a period of two months. Tt being
objectad that the question of the existence of the
debt could not be gone into, and that the only
point spen was ag to the intention of the defen-
daunt to quit Bogland, Parke, B., says:—¢I
think the words of the statute leave the whole
matter at large, and the defendant is not pre-
cluded from disputing, st this stage of the pro-
ceedings, either the cause of action or other
wmatters which the plaintiff's affidavits contain.
It raust, however, be a very clear case that the
plaintif had no cause of action, or we should
not irterfere.” The decision in the case was,
that is the court was of opinion that the inten-
tion of the defendant to go abroad was not made
out, the bail tond should be cancelled, but the
Judge’s order and the capias were undisturbed,
That vas a decision of the full court, consist-
ing of Pollock, C.B., and Parke, Alderson and
Roife, B.B.

In Burness v. Guiranovich, 4 Ex. 540, A. L.
1849, Tush obtained a rule in full court, ealling
upon the defendant to shew cause why so much
of an order of Talfourd, J., of the 15th Seprem-
,ber, a8 set aside a former order mnde by the
same learned Judge on the 1st of September,
ahould not be rescinded. On the 1st September,
sn order had bees made for the arrest of the
defendant, After the arrest a further applica-
tion was made to the same Judge upon additional
faets, and he made the order of the 15th Sep-
tember, as follows :—* I order that my order to
hold the defendant to bail, dated the st day of
September instant, and all subsequent proceed-
ings,be set aside with costa to be taxed, and that
the defendant be discharged out of the custody
of the sheriff of the city and county of Bristol.”
On the argument it was contended that the
judge, upon the ocecasion of the second order,
had exercised his discretion in a matter which
was proper for his.discretion, and that the court
ought not, therefore, to interfere by setting the
gecond order agide. To this, Parke, B. says;—
“The defendant still may have his remedy by
an action on the case,” and Alderson, B, says:—
““The statute (1 & 2 Viec. ch. 110) says nothing

about seiting aside the writ: the proper course is
to order the discharge of the party out of custody.
The order of the learned Judge cannot be re-
voked. Can the defendant show any instance of
such an order being revoked ?” The learned
Baron here plainly refers to the first order as
the one which was revoked, but which he ocon-
sidered could not be. Counsel repiied that
“where an order has been obtained by fraud,
the learned Judge may revoke it by reason of
his general jurisdiction guia improvide emanqvit,””
to which Alderson, B., answers, ¢ As long as
the order oxists, the person who obtained it ig
not a trespasser. If the parly has obtained the
order by fraud, the other party has a remedy
againgt him by an action upoa the case,” and
the judgment of the court iz given in these
words, ““ the proper course was to apply to dis-
charge the defendant out of custody. 'The rule
must be made absolute to set aside the order of
the 15th September so far as it relates to rescind-
tng the order of the 1st of September.”

In Cunliffe v. Maltass, 7 C. B. 695, A.D. 1849,
an order to hold the defendant to bail in the
sum of £1.050 had been made by Patteson, J.
Upon the defendant being arrested, he applied
to the same Judge under the 6th section of the
Act, and obtained a summong calling upon the
plaintiff to shew cause why he should not be dis-
charged out of cusiody, upon the ground thag
the affidavit to hold to bail, which stated several
causes of action, was defective as to the statement
of one for £500, which, however constituted
part of the £1,050. The learned Judge being of
opinion that this eause of naection for £500
was defectively stated, declined to discharge
the defendant, but wmade an order reducing
the amount for which the defendant should
be held to bail to £550. The defendant after-
wards perfected special bail for the lesser
amount, namely, $560, aud applied to the full
court for, and obtained a rule calling upon the
plaintiff to shew cause why the two orders of
Patteson J., should not be rescinded, why the
writ of capias issued in pursuance of the first
order should not be set aside, and why the re-
ognizance of the defendant’s speeial bail put'in
and perfected, should not be vaeated, or why an
exoneretur should not be eantered on the bail
piece on the defendant’s eatering a common
appearance. Wilde, C.J., in giving judgment
in thai case, after stating the facts, including
the application made by defendant for his dis-
charge after arvest, says:-—I apprehend that
the defendant is not now in a situation to make
an application different from that which he wade
before the Judge at Chambers., The motion is
founded on the 6th section of the statute, which
enacts that ‘it shall be lawful for any person
arrested upon any such writ of capias to apply at
any time after such arrest to a judge of one of
the superior courts at Westminster, or to the court
in which the action shall have commenced, for
an order or rule on the plaintiff in such action
to shew cause why the persons arrested should
not be discharged out of custody; and it shall
be lawful for such judge or court to make
absolate or discharge such ovder or rule, and to
direct the costs of the application to be paid by
either party, or to make such order therein as to
such judge or court shall seem fis, provided that
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any such order made by a judge may be dis-
charged or varied by the court, on application
wade thereto by either party dissatisfied with
such order.’ When, iherefore, the parties come
before the court, the court is to make such
order a8 it conceives the justice of the case to
require. Now, justice requires that we should
deal with the case as it was presented before
the judge.” Coltman, J., says:—¢ By the 3rd
section of the Aet, two matters are referred to
the Judge—the one, whether the plaintiff has a
cause of action against the defendant to the
amounnt of £20, or has sustained damage to that
amount; the other, whether there is probable
cause for believing that the defendant is about
to quit England. When the judge makes an
order to hold the defendant to bail for a par-
ticular amount, he s doing o judicial act. The
question Is, what is the mode of relief where the
Jjudge has directed a defendant to be held to bail
for a larger sum than is warranted by the
affidavit? The remedy is pointed out by the
6th section, which provides that any order made
by a Judge may be discharged or varied by the
court on application made thereto.

In Gadsden v. McLean, 9 C. B. 283, A, D.
1850, the application was to the full eourt, and
the form of this rule was to shew cause why the
Judge's order to hold the defendant to bail, and
the capias issued in pursuance thereof should
not be set aside, aud why the bail bend should
not be delivered up to be canceiled ou the ground
that the affidavit to hold to bail disclosed no
cause of action. Wilde, C. J., in giving judg-
ment says :—* The court is of opinion that the
affidavit upon which the order for the capias in
this case issued, does not discloge any good cause
of action. Upon the whole we think that remedy
enough will be given to the defendant by order-
ing the bail bond to be delivered up to be can-
celled without costs.”

In Bullock v. Jenkins, 20 L. J. Q. B. 90, A, D.
1850, the application was to the Bail Court, and
the form of the rule was to shew cause why an
order of Platt, B. to hold the defendant to bail,
should not be rescinded, or why the defendant
should not be discharged out of custody. After
haviag been arrested, the defendant wupon
affidavits that he had no intention of leaving
the country, applied to Piatt, B. for his dis-
charge. His Lordship dismissed thatapplication,
bat made an order reducing the amonnt of the
bail. It was contended that the defendant,
having applied to Flatt, B., for his discharge,

was not entitled to come to the court by way of

appeal from his decision. Patteson, J., in 'giving
judgment, says:—¢ The application is divided
into two parts; the granting orrefusing the first
part must depend upon whether the order was
rightly made ia the first instance, and that again
will depend upon whether the affidavit upon
which it was founded was szufficient to justify
the learned judge in making the order. I take
it to be quite clear, that on a motion to set aside
an order of a judge warranting the arrest of a
party, it is not competent for the party making
the application to produce affidavits as to colla-
teral facts not submitted to the notice of the
judge. In consideriag, then, whether the order
of Platt, B., ought to be set aside I must confine
myself to leoking at the affidavit on which the

order was made.” After reviewing the affidavit
the first part of the rule was discharged. He
then proceeds:——+¢Then as to the second part of
the application, which is for the discharge of
the defendant out of custody, it appears that an
application to discharge the defendant had been
made to the learned judge, but that the lafter
had refused it. It is competent nevertheless
for the defendant to come to this court and ask
for his discharge. The application is not by way
of appeal, but is a substantive applications, and
therefore new facts may be introduced.” Now
this case seems to warrant the conclusion that
the application to a judge which the 6th section
of the Act authorises to be made after the arrest,
is not by way of appeal from the order cuthe-
rising the arrest. It may be made to the same
Judge as the one who ordered the arrest, or to
any other judge, and if by way of appeal no
pew matter ¢ould be introduced ; and moreover
the decigion of the judge made under the 6th
section, does not excinde an appeal to the court
against the first order to hold to bail, without
taking any notice of the order of the juilge to
whom the application had been made after the
arregt.

In Hargreaves v. Hayes, 5 El. & B. 272, the
application was to the full court, and the form
of the rule asked was to set aside the crder of
Erle, J., directing the defendant to be held to
bail. The grounds of the motion were slleged
defects in the affidavit to hold to bail. The court
there sustained the order, notwithstandiag the
objections, and refused to grant a rule, holding
that the affidavit to hold to bail was suficient,
which alieged that the defendant was inlebted
to the plaintiff in a stated sum for milway
shares sold by the deponent to him without
adding and delivered, and that the entitling the
affidavit in a court, and with a style of cause,
although made before writ of summons ssued,
did not vitiate the affidavit.

In Stammers v. Hughes, 18 C. B. 527, A, D.
18586, the plaintifl had most grossly imposed upen
a Judge by swearing that the defendant vas in-
debted to him in £63, and had thereby odtained
an order to hold the defendant to bail, and, npon
arrest, the defendant being about to il for
America, deposited with the sheriff the full
amount of the alleged debt. Afterwards upon
affidavits denying the existence of the dedt, and
shewing the contract, by which it appearad that
no debt or claim did or could be alleged 1o exist
against the defendant, and although the plaintiffs
claim was so utterly devoid of foundation as a
induce the learned judge to characterize the
conduct in swearing to the debt, and thereby
obtaining the order for arrest and the capias, as
a gross abuse of the process of the court, and
another learned judge to say that he had no
hesitation in saying ¢ that the plaintiff had not a
shadow of claim,” and avother that ¢ the plain-
tiff’s claim is wholly nufounded,” still the form
of the rule was merely calling upon the plaintiff
to shew cause why the money deposited with the
sheriff should not be restored to the defendant.

Ia Stein v. Valkenhuysen, El. Bl. & EL 65,
A. D 1858, the form of the rule is not precisely
stated, but ag the whole proceeding was a gross
abuse of the process of the court, the order, capias
and arrost, all appear to have been set aside.
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In Burns v. Chapman, 5 C. B. N. 8. 481, an
order to bold the defendant to bail was made
by Hill, J., on the 8th October, 1858. After the
defendant was arrested under a capias issued
upon that order, and had deposited the amount
sworn to with the sheriff, and £10 in lien of
bail, he made an application upon affidavits
to the same Judge for and obtained a sum-
mons, the form of wbich, as appears by the
report, wag, calllng upon the plaintiff to shew
cause why the order of the 8th October should not
be rescinded. . The summons was opposed upon
affidavits, and the learned judge refused to make
any oxder, but whether he so refused for the renson
of the form of the summous, or on the merits,
does not appear. On the first dey of the follow-
ing term & motion was made to the court fora
rule to shew cause why the order of the 8th
Qctober should not be roscinded, and the writ of
capias issued thereunder set aside, and why the
money paid in lieu of bail should not be repaid
to the defendant. The ruie was moved upon
two grounds: first, that the affidavit upon which
the order for the writ of capins was obtained
contnined a statement of a cause of action,
which, when the circumstances came to be inves-
tigated, the plaintiff could not sustain ; secondly,
that the Court of Common Bench had no jaris-
digtion over the subject matter of the action.
The court refused to grant any rule. As to the
first point, Cockburn, C. J., giving judgment,
says:— All that is required under the statute,
1 & 2 Vie. ch. 110, is, that the Judge should be
sarisfied, that there ts @ cause of action. I enter-
tain a strong opinion, that if the judge be salisfied
that o cause of action exists, it is not for him to
enquire into the particular form of the action;
and even if it should appear to him that the
plaintiff is about to pursue o mistaken or errone-
ous course of proceedings, I think it is no part
of the Judge’s duty to entertain thet question.
If satisfied that the plaintiff has ¢ cause of action,
all he has to do is to afford him the remedy
pointed out by the statute. Of course the court
will not atand by and see its process abused. It
was upon that principle that this court proceeded
in Stammers v. Hughes. Being satisfied that there
was no cause of action at all, and that it process
was being abused for the purpose of oppressing
and harsssing the defendant, the court thought
fit to interfere for her protection. 8o, here, if
the counrt were satisfied thet this setion was
ceuselessly brought, and the arrest of the defen-
dant vexatious, and an abuse of its process, it
would not he slow to interfere to prevent injus-
tice,” and Williams, J., says:—¢ 1 entirely con-
eur in what has fallen from my Lord. All I
wish to add is, that in refusing this rule we are
not in any degree departing from the principle
upon which this court acted in Stammers v.
Hughes. The ecourt will not interfere unless
clearly appears that the plaintiff has no good
cause of action, and that he is using the process
of the court for the purpose of oppreseion and
annoyance.”

In Barker v. Lingholt, 11 W. R. Q. B. 68, it
appeared that on the 23rd September, 1862, the
defendant had been arrested. On the 26th
September, defendant-applied to Bramwell, B.,
upon affidavits, for his discharge. The learned
Baron refused to discharge the defendant. On

October 23rd,he again applied for his discharge to
Mellor, J., upon a farther affidavit. Upon this
application the learned Judge discharged defen-
dant, but the plaintiff forthwith obtained from
him another order for defendant’s arrest, founded
upon another affidavit. The defendant being
again arrested, applied for Ais discharge to the
court in term, upon affidavits setting forth all the
above proseedings. 'I'he application was made
partly on the ground of the double arrest, and
partly on account of inconsistency in the affida-
vits and their unsatisfactory character. The
defendant in his affidavits denied the cause of
of action, and it was contended for him that he
could controvert the debt, and that the court or
a judge bas a discretion on the whole of the cir-
cumstances. To this, Cockburn, C. J., says:—
““Not a general discretion—supposing a prime
JSacie case is made on which the judge or the
eourt is satisfied that there 43 ¢ cause of ac-
tion, that iz, n real bond fide question to bhe
tried. No doubt if it be clear that there is not,
then he cannot be satisfied that there is a cause
of action so far as to sllow of the arrest. In
giving judgment, he says: ¢ The cause of action
must no doubt be shewn to the satisfaction of
the judge, but it is so shown when it is sworn
to in an affidavit of the plaintiff, and there are
only, on the other gide, affidavits which leave the
question in doubt. 'That is so here. Tt isleft
doubtfal by the defendant whether there is or
is not u causze of action {the question depended
upon what the foreign law was, which governed
the ense,a8 to which there was no clear evidence],
but it is positively sworn to by the plaintiff.
There ig not encugh to shew any wiiful abuse of
the process of the court, or any wilful falsehood
in the affidavits.” The court refused to discharge
the prisoner, but the defendants counsel being
satisfied with the reduction of the amount of
bail, and the plaintiff not resisting, the rule was
made for reduction of bail.

In Delisle v. Legrand, 6 U. C. L, J. 12, before
Draper, C. J., in Chambers, the form of the

.summons was to set aside the order of the
County Judge of the county of Esgex for defen-
dant’s arrest, and the writ of capias, with costa,
and to discharge defendants from custody, ou the
ground that the affidevit to hold to bail was in-
sufficient, inasmuch ag the plaintiff had no cause
of action to the amount of £25, and because the
facts and circumstances to satiefy the judge that
there was good and probable cause to believe that
the defendants, unless forthwith apprehended,
were about to leave Canada with intent to defraud
the plaintiffs, were untrue. The Jearned Chief
Justice upon- the authority of Stammers v.
Hughes, 18 C. B. 52, entertained the question as
to the existence of the debt, and tho intlention to
quit Canada with intent, &c., upon affidavits
filed by defendants and others filed in answer
thereto, and, notwithstanding the form of the
summonsg nothing in fact turned upon any defect
or insufficiency in the affidavits to hold to bail,
but the case proceeded wholly dpon new matter,
and the summonsg wag discharged.

In Zerry v. Comstock, 6 U. C. L. J. 235, before
Draper, C. J., the summons called upon the
plaintiff to shew cause why the writ of capiag
issued in the cause, the arrest of the defendant
thereunder, and all proceedings subsequent
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thereto, should not be set aside, on the ground
that both the plaintiff and defendant were at the
time of the issue of the writ citizens of a foreign
country; or why the arvest should not be set
aside, and the defendant altogether discharged
Jfrom custedy, en the ground that the defendant
had not, either at the time of the making of the
affidavit to arrest, the issue of the writ of capias
thereon, or the arrest of the defendant there-
under, any intention to quit Canada, with intent
to defraud his ereditors generally, or the plaintiff
in particuliar, or for any other purpose. Draper,
C. J., in giving judgment, says:—¢1In this
application to set aside the defendant’s avrest

and discharge him from custody, the only point |

for decision raised is, that the defendant had not
at the time of the granting the order, the issning
of the capias, or the making of the arrest, any
intention of quitting the Province of Canada with
intent to defraud. It was not pressed upon me
to review the decision of the learned Judge who
made the order for the arrest, upon any suggestion
of the insufficiency of the affidavit before him to
sustain such an order. The appiication was
based entirely on the new matter dizclosed npon
affidavits. Had the former course been taken I
should have referred the matier to the full court.”’

In flelnnes v Macklin, 6 U. C. L. J. 14, the
application was by summong to shew cause why
the defendant should not be discharged from custody
and the bail bond be cancelled ¢ on the ground
that the affidavit on which the order had been
obtained did net disclose the name of the party
from whom the plaintiff received the information
that defendant was going to New Caledonia, and
upon grounds disclosed in affidavits and papers
filed.” These affidavits, which were very numer-
ous, were offered for the purpose of shewing the
dealings between the parties, and that, aithough
defendant was goicg from Canada, it was but for
a short time on business, and that he was leaving
his family here, and negativing all inteption to
defraud. - Hagavty, J., after referring to these
affidavits, and to Grakam v. Sandrinelli, and the
points there stated as undecided, says:—<< It is
not necessary further to discuss the question of my
Jurisdiction in Chambers, as I dispose of this case
upon my view of the merits.”” =

In Swift v. Jones, 6 U, C. L. J. 63, the appli-
cation was in Chambers for a jsummens to shew
cause why the order of the Judge of the
County Court of the County of Brant, the writ
of capias issued thereon, the copy and service
thereof, and the arrest of the defendant under
the said writ, should not be set aside with
costs, for (among several grounds stated,) the
following, which was the only one held to be
tenable, namely—that the writ was issued out of
the Court of Common Pleas, and one of the
affidavits on which it was issued was entitled in
the Court of Queen’s Bench. Richards, J., giving
Jjudgment in that case, says:—¢¢The casze cited
from 5 E. & B. 272 (Hargreaves v. Hayes) seems
to me to be a strong one in favor of the plaintiff,
and there would always be great reluctance to
set aside the order of a judge directing the arrest,
when there are strong grounds from which he
mwight draw the conclusion that the defendant
was about to leave the Province of Canada. At
all events [ am not prepared, even .if I had the
authority so to do, to set aside the arrest on the

|

ground that the learned Judge of the County
Court ought not to have ordered it, from the in-
sufficiency of the affidavits placed before him.”
The learned Judge, however, was of opinion that
the not baving the head of “In the Queen’s
Bench” erased when the affidavit was filed in the
Common Pleas, and the title of the Court of
Common Pleas inserted, was the act of the
plaintiff and an irregularity, and for that reason
he set aside the arrest. He says:—“One of
the affidavits here is entitled in the Court of
Quesn’s Bench and the other is not entitied at
all. It may be argued that the affidavit might
now be entitled, which Ias a blank for that pur-
pose; but that would not get over the difficulty
ag to the other, and dotk affidavits are necessary
to justify the arrest. I haveseen no casewhich
goes so far as to decide that a plaintiff is not
guilty of an irregularity when he entitles his
affidavit in one court, and uses it in another.
I think, independently of the question of irrega-
larity in using the affidavit entitled jn one court
for the purpose of issuing bailable process out
of another, that cur statute was jntended to pro-
vide expressly for the mode in which afidavits
to hold to bail were to be sworn and entitled
when used in either of the courts. The plaintiff,
not having followed that course, is, I think,
clearly irregular in his proceeding.” T would
infer from the same learned judge’s decision in
Molloy v. Shaw, 6 C. L. J. N.8. 294, that he would
not have made use of his language if Hllerby v.
Walton, 2 Prac. Rep. 147, which was a decision
of the full court, had been cited, and which in
Molloy v. Shaw he followed. It is singular that
neither in Swift v. Jones nor in Allman et uz. v.
Kensel, 3 Prac. Rep. 110, nor in Paimer v.
Rodgers, 6 U. C. L. J. 188, was FEilerby .
Walton cited.

In Allman et ux.v. Kenscl, the applicaticn wasin
Chambers to set aside the order for the defen-
dant’s arrest made by the County Judge of
Essex, with the writ and arrest, on various
grounds, viz., the insufficiency of statement of
any good cause of action, and the absence of
any facts indicative of an immediate departure
from Canada, the absence of any heading to
the affidavit shewing what court it was in, and_
other minor grounds. Hagarty, J., following
Swift v. Jones, set aside the arrest upon the
ground of irregularity in the title of the court
not having been inserted in the affidavit when it
wasg filed on process issuing, but he adds, after
referring to Terry v. Comstock and Mclnnes v.
Macklin, 1 desire to be understood as ex-
pressing no opinion as to my right to review
the County Court Judge’s decision in a case like
the present.”

In Palmer v. Rodgers, 6 U. C. L. J. 188, the
form of the summons was to shew cause why the
defendant showld not be discharged from custody,
and the order to hold to bail, the capias, the
arrest of the defendant thereunder, and subse-
quent proceedings had thereon, set aside upon
several grounds, amoung which was the following :
—¢ 4th. Because there was not at the time of
making such affidavit to hold to bail or said
order, or the issuing of such writ of capias, &
a good and probable cause for the plaintiff
believing that the defendant unless he should be
forthwith apprehended was about to quit Canada
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with intent to defraud his creditors generally
or the plaintiff in particular.” As to this objec-
tion, Richards, J., digposes of it by saying :—
“I am uncertain whether I ought to set aside
the arrest oun this ground or not. I have doubts
as to the propriety of doing so, and stronger
doubls as to my authority as a Judge in Chambers
to do so.”’

In MeGuffin v. Cline, 4 Prac. Rep. 135, the
summons was to shew cause why a County Court
Judge’s order to hold to bail in a saperior court
action, and the arrest, &c., should not be get
agide, on the ground that the affidavit was
insufficient, that the reasons assigned for the
plaintiff’s belief were insufficient, wutras and
unfounded, because defendant was not about to
quit Canada, &c., or why the amount for which
defendant was held to bail should not be reduced
t0 8500, Many sfidavits were filed on both sides
on the merits. Hagarty, J., giving judgment,
s2ys:—“1 2t once say that I should not have
ordered the defendant’s arrest on such an affida-
vit as seems to have satisfied the County Judge,
But [ have zeveral timss had oceasion to express
my difficulty in assuming the right to review the
exercise of the Judge’s diseretion in a matter
clearly within his jurisdietion. I draw,” he
says, ‘‘a broad distinction between the case of
an order based on affidavits clearly deficlent in
certain statutable requirements, and those which
state facts from which differently constituted
minds may in good faith draw different conelu-
sions. I think I should await the positive judg-
ment of the conrt in bane before taking on myself
to set aside a-Judge’s order, werely Lecause the
stetements on which it was granted failed to bring
my mind to the same conclusion as that of my
fellow Judge,” and in support of this view he
refers to Howland v. Rowe, a case undev the
Absconding Debtor’s Act before himself in
Chambers, and in the Queen’s Bench in 25 U. (.
Q. B. 467.

The two questions stated in Grekam v. San-
drinelli, in respect of which the court were not
agreed, and therefore gave no decision, do not
appear, o far as I have been able to discover,
ever yet to have received judicial solution.

The clauses of our Act, 22 Vie., ch. 96, which
are, consolidated in the Cousolidated Statutes of
Upper Canada, c¢h. 22 sec. 31, and ch. 24 sec. 4,
gre in substance identical with the clauses of
the Imperial Act, 1 and 2 Vie. ch. 110, so that
the decisions under that Act are express de-
cisions governing the cases arising under our
Acts.

With a view"to enable the parties in these
cases, one of which is in the Queen’s Bench, and
the other in the Common Pleas, to bring the
matters before the courts if so advised, I have
perused all the cases I have been able to find
umpon the subject, and 1 have thought it best
to enter at large into the question, and to state
explicitly the opinion which I have formed.
The point involved is one of great jmportance,
and one which should not be permitted to re-
main any longer in doubt.

Arrest upon civil process sinee the passing of
22 Vie. ch. 96 is no longer the act of the suitor
as it was formerly——the order aathorising the
issue of the writ of capias, the writ issned there-
under, and the arrest made in virtue of such

two

writ, are all judicial acts,deliberately sanctioned
by the decision of a Judge satisfied of the exist~
ence of n cause of action wherein a plaintiff hag
sustained damage, and of an inteat on the part of
the defendant of leaving the country with intent
to defraud the plaintiff in particular or his oredi-
tors in general. The whole proceeding down to
and including the arrest is judicial, except in e
far .as the arcest itseif may be vitiated by sny
illegal or irregalar proceduve in the control of

- the party or his agents subsequent to obtain-

ing the judicial order, but in that case the
order and the writ, unless there be some defect
in their form, still remain judicial acts. To the
Jadge to whom the application for an order to
hold to bail is made, is confided by the Legisla-
ture the duty of satisfying himself of those
wmatters which the law requires him to he
satisfied of before he shall grant the order, as the
gole condition of the making of the order. To
his judicial mind are submitted all points, as well
of form ag of substance, which the law requires
to be supplied before the order shall be made.
The Legislaturs, I think, was well satisfied that
this precaution afforded ample security that
every requisite preliminary should be substan
tially complied with before an order for the
arrest of & party should be made, and for any
purely technical irregularity which may have
escaped the observation of a Judge, or which he
may have deemed to be too trifling to interfere
with his making an order, it was never, as it
appears to me, contemplated to be capable of
being brought up before any other tribunal by
way of appeal.

The Act providing that it was the mind of the
Judge to whom the application was made that
ghould be satisfied of the propriety of making
an order authorising the issme of a capias, the
exercise of that Judge’s judgment and discretion
never could have been brought in question be-
fore another Judge sitting out of coort for any
suggested error in judgment without an express
statutory provision giving such jurisdiction to a
single Judge. The court in the general exercise
of its jurisdiction over the acts of & single
Judge sitting out of court could set aside
the order without any statutory provision, but
no single Judge sitting in Chambers could,
in my opinion, oxercise auy such jurisdiction
without express statutory provision. Ths ar-
rest then of a party uunder a capias issued
upon an order made by a Judge [there being
no intervening irregnlarity in the procedure
between the issning of the order, and the
making the arrest) being a judieial act, and no
longer the act of the party, it is not expedient
that either the order, the capias, or the arrest,
should be set aside by another Judge for any
suggested irregularity in point of form or insuf-
ficiency in point of substance in the material
laid before the Judge as the foundation for the
order. Any such irregularity or insufficiency
must he regarded as the oversight of the Judge,
and therefore after the order is acted upon, and
the party arrested, that judicial act should be
ounly called in question by a superior tribunal,
which should exercise its jurisdiction in such a
manner ag not to make persons who scted in the
arrest or applied for the order, trespassers by
reason of any miscarriage of the Judge in grant-
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ing the order when in the judgment of the
superior tribunal he should not have done so.
A single Judge then having no jurisdiction, as it
appears to me, over the judicial act of another
Judge without statutory provision giving such
jurisdietion, we have to look to the Act to ges

whether any such jurisdiction is given, and there

we find that after the arrest a particnlar juris-
diction ig given, which may be exercised by the
Judge who granted the order, even by the Judge
of a County Court who may have granted ap
order for arrest in a superior court case, or by
any other Judge, or by the court out of which
the process shall have issued upon the order;
and the particular formin which this jurisdietion
shall be exercised is defined, namely, by an
order or rule on the plaintiff to show cause why
the person arrested should not be discharged out of
eustody. This is the only form in which, as it
seems to me, the jurisdiction given by the statute
to a single Judge can be exercised. Doubtless
an spplication may be made to a Judge to set
agide the writ of capias, and also the arrest,for
any irregularity or defect in the writ of capiaa
itself or in the mode, time or place of effecting
the arrest and for non-compliance with the rules
of practice or procedure subsequent to the mak-
ing of the order for the issue of the capias, but
‘that would be an application to the general juris-
diction of the Judge in Chambers over procedure,
and not an application under the special juris-
dietion conferred by the Act; for such an applica-
tion, it is plrin, being upcu & point of procedure
independent of any judicial sct, must be made
according to the ordinary practice regulating pro~
cedure in causes pending in the superior courts,
and could not be made to the Judge of ¢ County
Court, although the Judge who may have made
the order for arrest. The application authorised
by the Act to be made to the court or Judge
after the arrest, is, as it seems to me, plainly
an application founded on new matter for the
purpose.of shewing that the matters laid before
the Judge upon the application for the order,
(which was necessarily ex parte), are capable of
clear explanation, or can be shewn to have been
either intentionally or through mistake misrepre-
sented to the Judge. In such a case provision
is made that upon both sides being heard, the
court or a Judge to whom the application
may be made, may discharge the prisoner from
eustody, leaving the judicial act which autho-
rized the arrest to remain unsfected as a
security to all parties engaged in the arrest;
and in thir respect a difference iz made
between the jurisdiction of the court and that
of a Judge, for it is expressly provided that
the court may discharge or vary the Judge's order.
This being so expressed in the clause, the con~
clusion is irresistible that the Legisiature had no
intention that a single Judge shouid have power
to discharge or set aside the order of another
Judge, and the case of Burness v. GQuiranovich,
4 Ex, 520, is conclusive upon fhis point. The
observations also of the several learned Judges
in Needham v. Bristowe, (libbons v. Spalding,
Heath v. Nesbitt, Graham v. Sandrinelli, Pegler
v. Hislep, Cunliffe v. Maltass, and Bullock v.
Jenkins, lend, 1 think, to the same conclusion.
The result, as it appears to me, upon a considera-
tion of the Act itself, and to be deduced from a

comparison of all the cases, ig, that the court out
of which the process issues has general juris-
diction, independently of the statute, over the
acts and decision of the Judge granting the
order, to revoke the crder, or to discharge
the prisoner, proceeding upon the ssme identi-
cal material that was before the Judge. The
court out of which the process issues, has, after
the arrest, by the statuts, concurrently with the
Judge of any of the superior courts sitting in
Chambers, and with the Judge of a County
Court who may have made the order for the
arrest in s superior court case, jurisdiction upon
new matter to entertain the guestion whether
upon both sides being heard, not the order itself
authorising  the arrest, but s effects, may be
modified as justice may require, by an order for
the discharge of the prisoner; and beyond this
jurisdiction so given by the statute to a Judge
co-ordinately with the court, the court has
given it by the statute the superior jurisdiction
proper to be entertained by the coart, though
not by a single Judge, that upon such applics-
tion to discharge the prisoner being made to the
court, if may discharge, if it thionks fit, the
original order, the court, therefpre, hag ita
original jurisdiction over s Judge’s order which
it may exercise by appeal upon the original
matter before the Judge without more; and it
has also an express jurisdiction, by statute, en-
abling it to discharge the Judge's order, and it
has, conocurrently with the Judges of the Superior
Courts singly in Chambers, and with the Judges
of County Courts in the special case of an order
for arrest in a superior eourt oase made by much
Judge, original jurisdiction to entertain the ques-
tion of the discharge of the prisoner, upon the
raerits presented, upon both sides being heard.
No appeliate jurisdiction whatever, as it seems
to me i given to a single Judge. [t is bardly to
be conceived that the Legislature contemplated
giving to a County Court Judge in a superior
court case, an appellate jurisdiction (merely upon
the original materials) over his own order for
arrest made in the case; and the jurisdie-
tion which the statute gives to a2ny single
Judge is that given to a County Court
Judge where he hss himself made the order.
When appellate jurisdiction is exercised, the
judgment proceeds wholly upon the original
material, which must be brought into the ap-
pellate iribunal. The court never acis as an
appellate tribuoal without compliance with that
condition. Now the material laid befors a
Judge for &n order for arrest is filed in the
court out of which the process issues: when it
issues, that material so filed can never be re-
moved from the court to be transferred to a
Judge in Chambers, but it is i the court itself
to enable it to exercise jurisdiction overit as jus-
tice may seem to require, and this, ag it seems
to me, 12 what iz meant by the observation of
Baron Parke in giving the judgment of the court
in Graham v. Sandrinelli, viz.: “but whether
the learned Baroan (Platt) was right or not in
refusing to make an order to discharge only this
summons, is not material now, for we are all of
opinion that we may consider that my brother
Erle's order (authorising the arrest) and the
affidavit in support of it, are before the court, and
that under our general juriadiction we have
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power to give the defendant relief, and we all
think he was wrong in making the order to
srrest upon such an afRdavit,” and so the comrt
ordered the prisoner to be discharged, but did
not set aside the order or the capias.

Now in neither of the cases before me is the
summons framed in the shape which, as it
appears to me, is requived by 22 Vie. ch. 22 sec.
81, although in both cases new affidavits are
filed, The summonses in both cases call upon
- the plaintiffs respectively to show cause why
the judicial act of the Judge making the order
ghould not be set uside. This, as above statéd,
appears to me fo be an error, and I shall not
assume a jurisdiction which I think I have
not, to set aside the Judge's order or the capias
issued thereunder for any defect or insufficiency
(if any there be) in the material upon whivh the
Judge making the order in each case exeveised
his judieial functionsTor for any other cause.

In Damer v, Busby, all the new matter intro-
duced by affidavits was expressly waived and
withheld from my consideration, the defendant
electing to rest upon the alleged insafficiency
of the material used before the Judge, and the
variance between the copy of the capias and the
original and the fact that neither affidavits or
fiat are eutitled in any court, in preference to the
plaintiff obtaining an enlargement to meet the
affidavits filed on defendant’s behalf.  With
respect te this case, I wish {o observe, how-
ever, that I am of opinion, that there is nothing
whatever in the objections contained in the
heads of objection in the summons above num-
bered 1, 5 and 6, and L have been suthorized by
C. J. Hagurty to say that he refused to geant the
summons upon the snggestion of jnsufficiency in
the statement of the debt, and that he wag sure-
prised to find his name to a sammons involving

that objection. Ellerby v. Walton, 2 Prac. Rep.
147, lately followed in Molloy v. Shaw, 6 C. L. J.
N. 8. 294, by Richards, C. J., is an answer to the
2nd, 3rd snd 4th objections. It appears to meto
be as much the duty of the Olerk of Process,
(who alone can determine out of which court the
process ig to iggue,) agit is of the plaintiff, to see
that the afidavit is entitled in the proper court
when filed ou the process issuing,and I cannot see
any good reason why he should not éntitle the
affidavit without any order, upon the omission
being discovered. As to the order itself, when
made, it could not be determined in what court
to entitle it, nor does the statute say that it shall
be entitled; and in the present case, being en-
dorsed on the affidavits, I see no occasion for its
having any separate title from that contained in
the affidavit, when that is inserted. Asto the Tth
objection—the variance between the copy and
the original capias, doubtless if the objection be
sufficient, the arrest may De set aside, notwith-
standing the opinion I have expressed as to my
having no jurisdiction to review the decision
of the Judge who granted the order upon the
materials before him. In Macdonald v. Mortlock,
2 D. & L. 963, where a defendsnt was de-
seribed in a capias ss ¢ Mortloek,” and in the
copy as *¢ Mortlake,” it was held that the copy
might be amended. In a subsequent case, Moore
v. Magan, 16 M. & W. 95, where the defendant
was arrested under & capiss addressed to the
Sheriffs instead of the Sheriff of Middlesex, the

Court of Exchequer beld that the writ itself
might be amended, but that the copy could nct.
If T had to choose between these seemingly
conflicting cases I should have no hesitation in
adopting Macdonald v. Mortlock ; but it is not
necessary, for  two reasons,—first, because both
of these cases were before the C. L. P. Act, and
are not, I apprehend, of much weight as limiting
the powers of the court or a Judge as to amend-
ments since the passing of that Act; and secondly,
that assuming Moore v. Magan to be still a bind-
ing authority, it is sufficient for the purpose of
the case before me, for the writ being amended
to couform to the copy, 21l chjection is removed,
and indeed the copy is the more perfect of the
two, a8 coataining the Christian names of the
plaintiffs instead of the initinl Ietters of their
names, I think that there is no doubt that both
the Judge’s order and the capias may in thisres-
pect be amended, to conform to the copy served.
In Folkard v. Fitzstubbs, 1 F. & F. 876, Hill, J.,
vefused to set aside a writ of summons dhd
also o writ of capias upon the ground of irregu-
larity in that the summouns was wrongly tested,
¢Thomas Lord Campbell,”” and the capias
¢ Thomas Lord Campbell, Knigat.”

The result therefore is, that in Damer et al. v.
Busby the gummions must be discharged, but I
shall not give the plaintiff any costs, for I have
no desire to countenance or encourage the care-
lessnesg displayed, both in the dessription of the
vesidence of the deponent King in one of the
affidavits, and in not taking the precaution of
comparing the original eapias with the copy be-
fore handing it to the sheriff for execution.

In Black v. Wigle the summons must also be
discharged for the reason aiready stated, viz.,that
the frame of the summons asks that the judicial
act of the Judge who made the order shall be set
aside, and does not ask the relief indicated in the
Statute, 22 Vie. ch. 22 sec. 33.

Had the frame of the summons been different,
Ishould have held in this case that the plaintiff’s
affidavits in reply to defendant’s, so displace in
my judgment the substance of the latter, that 1
could not have discharged the prisoner upon
the ground eontained in these affidavits ; and as
to the objection that no cause of action is stated
sufficiently, my objection to review the decision
of the Judge who made the order would have
been the same as it now is, even though the
frame of the summons had been in the words of
the Act, for the discharge of the prisoner from
custody The only case in which, as it seems to
me, the Judge to whom an application to discharge
the prisoner from custody is made under the
provisions of the Act, npon the same material
ouly as was before the Judge making the ovder,
should assume the right of discharging the
prisoner, would be the case of & manifest defect,
appearing in the material necessary to be supplied
to call the gudicial function into action. For
example, the statute, 22 Vie. ¢h. 24 sec. 5, re-
quires that the causes upon or in respect of
which a Judge may act, shall be presented to
kim upon afidavic. Now if a paper purporting
to be an affidavit, containing abundant matter to
warrant the making the order if the affidavit had
been sworn, be presented to a Judge, but it in
fact should contain no jurat, or no commissioner’s
or other person’s mame ag having adminis-
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tered the oath, and this defect should escape
the Judge’s observation, and he should make
the order, and after arrest the defendant should
apply for his discharge for thia defect,—in such
8 case it may be said that the jurisdiction of the
Judge had not attached for want of an affidavit,
and that therefore any Judge might propexly
discharge the prisoner from custody.

Between a cause of aetion not technieally
stated in an affidavit, and an sfidavit shew-
ing clearly that no cause of action does exist
there seems to me to be a marked difference.
Ag to the sufficiency of the statement of the
cause of action in this case I express no opinion,
but as the averment, the omission of which is
insisted upon ag vitiating the proceedings, seems
supplied in soms of the affidavits now filed, if
the case should come up before the conrt, 1t will
be necessary to consider the case of Stammers v.
Hughes as explained and referred to in Burns v.
Chgpman, s algo the cage of Barker v. Lingholt,
angpthe observations of Rolfe, B., in Zalbot v.
Bulkeley. The summons will be discharged
without cogts.

Both summonses discharged without costs.

ENGLISH REPORTS.

COMMON PLEAS.

BRODRIOK AND ANOTHER V. SCALE.¥
Suffictency of afidavit under 17 £ 18 Vict. ¢, 36 (Bills of
Sale Act), s to deseription of witness.

A bill of gale was attested by one T. 8., described as
“elerk to W. F.;” the affidavit required by the Bills of
Bale Act was made by T. 8., deseribed as ““ gentleman.”

Held, that the affidavit was insufficient, and the hill of
sale therefore void as against an execution ereditor,

[19 W. R. 386.]

Interpleader issne.

The plaintiffs were grantees of a bill of sale.
The defendant was an execution creditor. The
bill of sule dated 6th of July, was attested by
John Shaw, deseribed as ¢ clerk to William
Flavell” The affidavit, dated the 21st of July,
began with the words I, John Shaw, &e., Gen-
tleman,” and concluded with the words, ““I fur-
ther say that the name or signatare, J. Shaw,
subseribed to the said indenture and bill of sale
as the attesting witness to the execution thereof,
is in my own bandwriting, and that I am gentle-
man, &c.”

The case was tried at the Surrey Summer
Assizes, and a verdict found for the defendaat,
with leave reserved to move to enter it for the
the plaintiff if it should be considered that the
affidavit complied with the provision of the
statute 17 & 18 Viet. ¢. 86.

A rule nisi having beén obtained,

Day, now (Jan. 11.) showed cause.— The
affidavit is insufficient; the description of the
witness is inconsistent with that given in the bhill
of sale; Foulger v. Taylor, 8 W. R. 279, 6 H.
& N. 202; Tuton v. Sanoner, .6 W. R. 545, 27
L. J. Ex. 298 ; Allen v. Thompson, 4 W. R. 508,
1H &N 15 . )

Ribton and Bromley, in support of the rule.

#* Coram—BoviLy, C.J., WiLLes, Sara and BReTT, JJ.

Jan. 12.—Boviry, C. J.—I should be very
desirous of supporting this bill of sale, as there
was clearly no intention to deceive creditors, but
the Act requires something definite—viz., the
onth of the attesting witness as to his residence
and occupation, and we have no power to dispense
with this provision. Now, it has been considered
that this description must apply to the time of
the making of the bill of sale. The question,
then, is whether such a description has been
verified op oath. The description in the affidavit
ig in these words “I, John Shaw, Gentleman.”
In fact he was an attorney’s clerk, and, therefore
this description is incorrect. In some cases the
affidavit has been considered sufficient where
there has been clear reference to the description
in the bill of sale, but here there is no such
reference. 'The rule, must therefore, be dis-
charged.

Wirres, J.-—I am of the same opinion. The
case arises upon the validity of a bill of sale
which a creditor has taken by way of security
upon his debtor’s goods, leaving the goods in
the apparent possession of the debtor til} another
ereditor comes with an execution, and then the
bill is set up. The Legislature having had its
attention called to cases of fraud occurring under
such circumstances basg imposed certain restrie~
tions and conditions upon the making of such
bills of sale, and in the event of such conditions
not being complied with, a bill of sale is declared
to be void. I take the language of the Legisla-
ture and put upon it a natural meaning, not dis-
pensing with what it considers necessary, and
agreeing with what Williams, J., said in Zondon
and Westminster Discount Company v. Chace, 10
W. R. 698, 31 L. J. C. P. 314. The 1st section
enncts (His Lordship read 1st section of 17 & 18
Viet. ¢. 86).

The question, then, is whether the description
there required was well given by the bill, and it
was insisted that that was sufficient ; but it was
decided in Hatton v. Hnglish, T B. & B. 94 that
it is the aflidayit which must contain the deserip-
tion of vesidence and ocenpation of the grantor,
and not the bill only, and on that point no doubt
was entertained. The question whether the
attesting witnese ig to be alan so described, de-
peids on whether the words in the section just
read, applying to bills given under execution,
are to be read parenthetically or not. It igclear
that these words exhaust themselves upon the
case of bills given under execution, and that they
mugt he read parventhetically. 7The words fol-
lowing, then, “and of every attesting witness,”
must be applied to bills of sale of all sorts. It
is, therefore, obvious, that according to the con-
clusion first come to, the description of the
witness also must be given in the aflidavit. Then
was the deseription so given? The cases show
that it must be true, and the case of The¢ London
and Westminster Discount Company v. Chace de-
cides that the deseription must be true of the
witness at the time of the making of the bill.
This affidavit describes the witness as ¢ Gentle-
man.” That was not troe; the term meaning &
person of no particalar occupation, whereas, this
person had a distinet occupation ; and he does
not say that the description of him contained in
the aflidavit is true. As to the case in the Ex-
chequer, Banbury v. White, 11 W. R. 785, 82 L.
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J. Ex. 258, what Pollock, C. B., there said does
not apply to this case, for there the affidavit
contained & description by reference of the attest-
ing witness, and further said that it was true;
here there is no reference. I therefore think the
affidavit insufficient, and the rule must accord-
ingly be discharged.
Suita and Brerr, JJ., concurred.

CHANCERY.

{Reported by ALEX. GRANT, ESQ., Borrister-ot-Law,
Reporter to the Court.)

ATTREE V. ATTREE.

Will—Construction—Gift of *“all the rest.”
Qift of “all the rest,” following a list of bequests of sums
of money.
Held, to pass real estate.
[19 W. R. 464—Fab. 9, 1871.]

The holograph will of Ann Tourle Attres,
dated July 12, 1851, contained a list of gifts of
sums of money to divers persons, amongst which
there appeared a bequest of a leasehold house
at Torquay, and concluded with the words ‘¢ all
the rest to be divided between the daughters
of P. T. Attree, son of William Attree, late of
Brighton.”

This suit was instituted for the purpose of
administering the testator’s estate, and the ques-
tion was whether certain real estate to which
ghe was entitled passed by the gift of ¢“all the
rest.”

Jessel, Q.0., and Freeman, for the daughters
of F. T. Attree.—The gift of ¢“all the rest” must
mean ‘“gll the rest of my estate.” In Huxsiep
v. Brooman, 1 Bro. C. C. 437, a gift of <call T
am worth” was held to pass real ag well as per-
sonal estate. DBebd v. Penoyre, 11 East, 160,
which will be relied upon by coansel for the
heir-at-law, was incorrectly decided. In Daven-
port v. Coltman, 12 Sim. 588, where the words
were *whatever I may die possessed of,”” and
in Wilce v. Wilce, 7 Bing, 664, where the words
were ‘‘everything I die possessed of,”" real
estate was held to pass. They algo referred to
Re Greenwich Hospital Improvement Act, 20
Beav. 458,

Sir R. Baggallay, Q.C., and Balmer, for the
heir-at-law.—The words ‘‘all the rest’’ are not
sufficiently large to pass real estate. Bebd v.
Penroyre (sup.) has pever been overruled. In
Huzxstep v. Brooman there was no doubt as to the
testator’s intention. The decision of Davenport
v. Coltman turned upon the fact that ‘‘possessed”’
is an apt word to express the seisin of real estate,
and in Wilce v. Wilce, on the introductory words
of the will ¢ as touching the worldly property,
&e.”

Jessel replied.

Feb, 9.—Lord RoMrrty, M.R.—I think that
¢all the rest” means “ all the rest of my pro-
perty” and includes the real estate which be-
longed to the testatrix. It is as if she were
giving instructions for her will, and said that
she meant to leave all the rest to a particular
person, meaning everything she had not disposed
of. I will make a declaration that the real
estate passed by the will.

VERNON v. VERNON.
Newspapers—Publication of proceedings—Contempt.

Where proprietors of newspapers publisit an account of
and comments on pending proceedings, they are guilty
of contempt of Court; but a motion to commit them at
the instance of a party to the suit, when it can be proved
that in one case he had supplied the inaterials with a
view to an article being written, and, in the other, that
every reparation possible had been made, will be refused,

{19 W. R. Chy. 404.]

The plaintiff in this suit, John Vernon, a far-
mer, living at Doddenham, claimed, by right of
descent, certain estates, known as the Hanbury
Hall Estates, which had been in the possession
of the defendant, Harry Foley Vernon and his
family, for upwards of 100 years. He alleged
that his title was an equitable one, and that he
was, therefore, not barred by lapse of time.
Notice of these proceedings was taken in the
local press, and particularly in two papers—
namely, Berrow’s Woreesier Journal, of which
C. H. Birbeck was proprietor, and the Worces-
tershire Chronicle, of which Knight was the pro-
prietor. The plaintiff complained that certain
articles contained unfair comments upon the
matters in litigation, calculated to prejudice the
Court, and prevent witnesses favourable to him
from coming forward. He mow moved for the
committal of Messrs. Birbeck and Knight for
contempt of Court.

The articles referred to in the argument were
two of the Worcester Journal, dated the 22nd
and 29th of October, 1870, respectively, ard one
of the Worcestershire Chronicle, dated the 26th
of October, 1870. The article of the 29th of
October said that, without questioning the plain-
tiff’s good faith, it seemed to the writer improb-
able that the defendant could ever be disturbed
in the possession of the Hanbury demesne. The
article of the 26th commenced with the words,
It is common enough for people to be possessed
with the iden that they are rightful heirs to pro-
perty which is held by some one else, especially
if there is any affinity of blood or identity of
name. We often have people coming to inquire
sbout advertisements for heirs-at-law and next
of kin, or of a large estate awaiting a claimant
by birthright or descent. Not uncommonly the
hallucivation ends in confirmed monomania, and
the unfortunate victim of guilefal fancy, revelling
in gome shadowy sphere conjured up by his own
imagination, believes in the reality of the phan-
toms he has peopled it with, and becomes unfitted
for the duties of ordinary life.” The article then
proceeded to discuss the plaintiff’s claim.

Birbeck's defence was, that in 1868 the plain-
tiff and a man named Millage, whom he was
employing to collect evidence, called at the office
and requested the insertion of a short article on
the plaintiff’s claim. It was inserted. In Oec~
tober, 1870, Millage, who was clearly acting as
the agent of the plaintiff, called again with &
print of the bill, which he showed to Birbeck,
that the nature of the claim might be noticed in
the journal. The result was the article of the
22nd of October.  With this article the plaintiff
had expressed himself pleased. After the article
of the 29th had appeared, and been complained
of, no more articles had appeared. There had
not been the slightest wish to injure the plain-
tiff’s cause.
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Knight’s defence was, that the facts mentioned
in his article were not taken from the Jouwrnal
but were taken from Nask’s County History and
the Annual Register. As soon as complaint was
made, he sent to the plaintiff for approval an
apology, which he proposed to publish in his
paper. No answer being returned, he published
it in a prominent part of his paper, and offered
to pay any costs he had incurred in the matter
up to that time. A bill of £32 had, however,
been presented to him, and, thinking that sum
beyond all reason, he had declined to pay it.

Both Birbeck and Enight tendered their apolo-
gies to the Court for their unintentional contempt,

Willeock, Q. C., and Terrell for the plaintiff,
did nat press now for committal, but asked that
Birbeck and Knight might be ordered to pay the
oosts of these proceedings. On the question of
contempt of Court and prejudice to the plsintiff,
they referred to Daw v. Bley, 17 W. R, 245, L.
R. 7 Eq. 49 ; Tickborne v. Mostyn, 15 W. R. 1072,
L. R. 7 Bq. 85n; Re Cheltenham and Swansea
Ruailway Oarriage and Waggon Company, 17 W,
R. 463, L. R. 8 Eq 580; Matthews v. Smith, 8
Hare, 831; Cunn v. Cann, ib. 333 n.

Kay, Q. C., and Stallard, for Birbeck, argued
that such an article as that of the 29th of Octo-
ber wag no ground for committal, and that, as
far as the plaintiff was eoncerned, he alone was
responsible for what had occurred. They also
referred to Daw v. Bley.

W. Pearson, for Knight, argued that in the
artiéle of the 26th there were neither misrepre-
sentations nor remarks caleulated to prejudice
the public mind against the plaintiff. He referred
to Lord Hardwicke’s judgment in Roach v. Hall,
2 Atk. 469, [The Viee-Chancellor referred to
Ex parte Jones, 18 Vesey 237.]

Willeock in reply.

Bacox, V. €., said that as this motion had
been opened with the disavowal of any wish to
obtain an actual committal, the contest was really
2g to the costs. The law of the Court was per-
fectly clear. It was undoubtedly a contempt to
publish an account of any proceedings pending
the hearing, or to make any comments upon
those procesdings likely to prejudice the parties
in the litigation, or to interfere with the course
of justice. There was no need to discuss the
cases; for, asa matter of form, the articles com-
plained of did infringe the rule of the Court.
Apart from the question of contempt, however,
—vwhich there was no need to criticise beyond
saying that there was clearly no malevolence on
the part of either Birbeck or Knight—was the
question whether the plaintiff was entitled to
complain. The remarks of the Master of the
Rolls in Daw v, Hley were most pertinent, to the
effect that o person, submitting to have his affairs
discussed in a public paper, could not afterwords
complain of its being done. The plaintiff or his
agent Millage supplied the materials for the
article of the 22nd of Qctober; and he could not
be heard to say that he had thereby bought the
partiality of the editor, and interdicted him from
writing in any other interest or according to the
dictates of his own judgment. A8 to the article
of the 26th, considering the cirtumstances under
which it was written, it was clearly within the
principle laid down in the case of Tickborne v.
Mostyn, where the Pall Mall Gazette, having

published what was a contempt of Court, two
other uewspapers, which merely adopted what
the Peoll Mall Gazette had said, were held to be
blamelegs, and were not ordered to pay the plain-
1iff’s costs, though each bad committed contempt,
The same remarks applied to the article of the
29th as to that of the 22nd. Could anything
excuse what took place afterwards? Tt was not
hinted that there was any fear of Birbeck’s re--
peating his offence. As to Knight’s action in
the matter, the explanation he gave of hig article
was not only sufficient in itself, but accompanied
by the offer of the amplest apology, which apol-
ogy was accordingly published at the earliest
opportanity. The plaintiff neverthelesss deter-
mined to go on with proceedings in that court
against the two respondents, because he had a
technical hold upon them.  Suoch conduct the
Gourt would not countensnce. Though, there-
fore, the case of contempt was clearly made out
—for it was uunjustifiable in any newspaper to
publish statements of the pleadings or proceed-
ings in & pending suit, with or without comment,
and egpecially so if there were comments which
might be injurious to either side~~the plaintiff
himself had no right to complain, and no order
would be made on this motion,

NOTES OF RECENT DECISIONS IN THE
PROVINCE OF QUEBEC,

Commox CARRIERS,

Held, that the verdiet of a jury, which is
cortrary to law and evidence, will be set aside,
and & new irial granted.

2. That the respondent was not responsible
for the loss of & trunk said to contain a large
sum of money, which the appellant left in
charge of the baggage-keeper, contrary to the
advice and instracticns of the captain of the
ateamer, whe indieated the offiee as the proper
place of deposit; the appellant stating at the
time, in answer to the captain, that he would
take care of the trunk himself.—Seneccal and
the Richeliew Company (in appeal), 15 L. C.
Jurist, 1.

ComroUNDING FELONY—CONSENT OBTAINED BY
THREATS NULL.

Held, 1. A signature to a note having been
obtained from an old woman by threats, that
if she did not sign, her son would be arrested
for stealing mouney, an sction en garantie will
lie against the person who used the threats
and extorted the note, to protect the signer
from a judgment obtained by a third inno-
cent bona fide holder.

2, A son having acknowledged to have
stolen $25 from M., the latter, threatening to
have the son arrested, induced the mother
and sou to sign a note in his favor for $400.
Held, The note under the circumstapces being
signed by the mother, under the influence of
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fear for her son, that there was violence, and
no consent or legal consideration, and the
mother could not be held liable.—Macfariane
v. Dewey, (In App.), 16 L. C. J. 85.

‘CONTBMPT —~J URISDICTION.

Held, 1, That & judge of the Court of
Queen’s Beneh, whilst sitting alone in the
exercise of the eriminal jurisdiction conferred
upoen that Court, hae no jurisdietion oyer sn
alleged eontempt, for publishing a libel con~
cerning one of the justices of the Court, in
reference to the conduet of sueh justice while
acting in his judieial eapacity, on an appliea-
tion to him in Chambers for a writ of Aabeas
eorpus, the matter being only legsally and pro-
perly cognizable by the full Court of Queen’s
Benoh.

2. That the iesuing a rule for contempt, by
the judge himself, against whom the eontempt
ig alleged to have heen committed, without any
evidence that the party oharged had sommitted
the eontempt, is most irregular.

3. That an admission in writing, by the
party eharged, at the instance of the judge,
for the purpose of settling the dispute between
them, must be held to have been written with-
out prejudice, and cannoi avail as evidence in
support of the rule for contempt, in case the
judge refuses to socept itas a suffieiont apology.

4. That a fine imposed by the judge under
such circumstances will be remitted.—Ex parte
Thomas Kennedy Ramsay, @ C. (on appeal to
the Privy Council), 15 L. C. Juris, 17.

CONTRACT—~DELIVERY AND PAYMENT.

Held—That the payment of freight and the
delivery of the cargo are concomitant sacts,
which neither party is bound to perform with-
out the other being ready to perform the cor-
relative act, and therefore, that the master of
a vessel cannot insist on payment in full of
his freight of a cargo of coals, before deliver-
ing any portion thereof.—Beard et ¢l v. Brown
et al. 15 L. C. J. 186.

QOriminas Law.

Held, that where & party undergoing impri-
gonment, on conviction of felony, has been
released on bail, in ¢consequence of the isgne
of a writ of error, and such writ of error is
gubsequently quashed, he may be re-impri-
goned, for the unexpired term of his sentence,
on & warrant of a judge of the Court of
Quesn’s Bench (meg agsize), signed in Cham-
bers, and granted in consequence of the court
having ordered process to issue to apprehend
such party and bring him before tue court,
““or before oune of the justices thereof, to be

dealt with according to law.” — Ex perte
Edward Spelmaen, 14 L. C. Jurist, 281.

Foreign CORPORATIONS.

Held,—1. That by the laws of the Province
of Quebec corporations are under a disability
to acquire lands without the permission of the
Crown or authority of the Legislature.

2. That a foreign corporation which had
purchased lands in the said Province without
such authority, and was evicted, had no action
of dameges against the vendor.—7%e Chaudiere
Gold Mining Company v. George Desbarats, et
al, 16 L. C. J. 44.

InsoLveNT AoT.

Held, that the right to petition to gquash &
writ of attachment in compulsory liquidation,
under the Insolvent Act of 1864, is purely
personal te the debtor, and eannot be exer-
cised by a person to whom he has made a vol-
untary assignment. (Act of 1864, sec. 8,
subsec. 12; Act of 1869, see. 26.)— Watson
and City of Glasgow Bank (in appeal), 14 L.C.
Jurist, 809,

INSOLVENCY—PROMISEORY NOTE—COMPOSITION.

This was an appeal from a judgment ren-
dered in the Superior Court by Torrancs, J.,
a report of which will be found at p. 21 of
Yol 14, L. C. Jurist.

Held—1. Where the endorser of a note be-
come insolvent, and compounded with his
creditors including the holder of said note,
who, howewver, reserved his recourse against
the other purties to the note, and the maker
also became insolvent, that the endorser can-
not rank on the note agsinst the estate of the
maker so lovg as the holder has not heen paid
in full.

2. Where o claimant in insolvency has re-
ceived as holder of a note a compisiticn on the
gsraount of his eclaim from the endorser, in
consideration of which he has released the
endorser, reserving his recourse against the
other partics to the mote, that whatever the
claimant hag received from the endorser must
be deducted from his claim against the maker’s
estate.—In re Besselle et al., Insolvents, 16 L.
C.J.126.

InsuRaNcE.

Held, 1, That a bond fide equitable interest
in property, of which the legal title appears to
be in another, may be insured, provided there
be no false affirmation, representation or con-~
eenlment on the part of the ingured, who is
not obliged te represent the particular interest
he has at the time, unless inquiry be made by
the insurer,
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2. That such insurable interest in property,
of which the insured is in actual possession,
may be proved by verbal testimony.— Whyts
¢s qual. v. The Home Insurance Co., 14 L. C.
Jurist, 801.

INSOLVENCY—PROCEDURE.

In a contestation of a claim befere an assig-
nee, the assignee having first verbally fixed
upon a convenient day for hearing and taking
evidence, the contestant inseribed the matter
with due notice, and all the parties interested,
including the assigunee, appeared on the day
fixed, and shewed their acquiescence as to the
regularity of the proceedings by allowing the
assignee to give an award without objection.

Held—The proceedings were irregular, be-
cause under seq. 71 of Insolvent Act of 1869,
the day for proceeding to take evidence should
bave been fixed by the assignee in writing,
and the assent of the parties to the above
mode of proceeding could not waive the irregu-
larities,

Semble. Insuch cases it would be irregular
for either party to inscribe the case. Inre
Richard Davis, Insolvent, 15 L. J. C. 181

Mouxiorean Law.

Held, that where s by-law of s municipal
ecouncil of a county appointed & committes to
acquiré land, and cogtract for the conatruction
thereon of a *‘court house, registry office and
fire-proof vault,” such committes exceeded its
powers in contracting for the counstruoction of
a ““pubdlic hall, court house, registry office
and fire-proof . vault,” even though the cost
stipulated in the by-law was not exceeded;
and no action will lie against the corporation
on such contract, the corporation having noti-
fied the contractor that thay would not hold
themselves responsible for any work done
under the contract.—Fournier dit Perfontaine
v. La Corporation du Compté de Chambly, 14
L. C. Jurist, 295, ’

ProuissorY NOTES—STATUTA OF LINITATIONS.

When a promissory note was made in a
foreign country, and payable there, and the
debtor, about the time of the maturity of the
note, absconded from his domicile in such for-
eign country, and came to Lower Canada, and
his domicile was discovered by the ereditor,
after diligent search, oaly about the time of
the institution of the action, and it appeared
that under these circumstances the plaintiff’s
recourse on the note would not be barred by
the Statute of Limitationg of the foreign
country where the note was made, and where
it was payeble: held, that the action was not

barred by the statutory limitation of Lower
Canada, though more than five years had
elapsed after the maturity of the note before
the action was brought.— Wilson and Joseph
Demers (in appeal), 14 L. C. Jurist, 317.

SaLe or Goobs,

Held, that where s party gells a moveable to
two different persons, the one of the two who
bas been put in actual possession is preferred,
slthough his title be posterior in date, provided
he be in good faith.—Maguire v. Dackus et al,
15 L. C. Jurist, 20.

TELEGRAPH COMPANY.

Held, 1, That sec. 16 of C. 8. C. cap. 67,
which declares it & misdemeanor in any opera-
tor or employee of a telegraph ocompany to
divulge the contents of a private deapatch,
does not apply to the production of telegrams
by the secrstary of the company, in obedienece
to & subpmna ducss tecum.

2. That telegrams which have passed between
& principal and hiz sgent are not privileged
sommunications, in & suit in which that prin-
oipal is & party.—Leslie v. Hervey, 15 L. C.
Jurist, 9.

CORRESPONDENCE.

Tazation of Costs in Chancery.
To 1o Epitors 0¥ THE LAW JOURNAL.

Dear Sirs—Would you kindly, in the inter-
ests more especially of country practitioners,
draw to the attention of the Chancery Judges,
the injustice and delay of the present system
of taxation of costs now prevailing in the
Court of Chauncery. After taxation by a
country master, a so called revision takes
place, which properly speaking is a second
taxation instead. The master at Toronto,
after 4 bill has been taxed by the master in
the country, before whom all the proceedings
have been had, and who exercises a discretion
as to the proper costs, after hearing the argu-
ments on both sides and inspecting the papers,
puts the bill through what may be called a
riddling eperation, although having no papers
before bim, and knowing nothing of what
reasons have been urged before the deputy
master and given force to.

No doubt the intention of the Judges in
ordering a revision, was that the master at
Toronto should judge, by looking at the bill,
whether the principles which govern taxations
were adhered to with respect to the bills sent
him for revision, but it is absurd to suppose the
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Judges meant that every item should be exam-
ined into, not merely to ascertain if properly
allowed on principle, but to have the master’s
discretionary power reviewed, or to have a
portion of an item struck off The object
perhaps primarily aimed at, namely the uni-
formity of taxation, has no doubt now been
attained, and those taxing officers who did not
understand the rules have now had quite
enough time to learn them from inspecting
revised bills; the reason ceasing let the sys-
tem cease also.

A much fairer way would be to allow
either party to have costs revised on payment
of the fee, ingtead of making it compulsory.

Yours, &c.,
SOLICITOR.

REVIEWE,

Tae Law or NEGLIGENCE, being the first of a
series of practical law tracts. By Robert
Campbell, M. A., Advocate (Scotch Bar),
and of Lincoln’s Inn, Barrister-at-law, late
fellow of Trinity Hall, Cambridge. London:
Stevens & Hayres, Law Publishers, Bell
Yard, Temple Bar ; 1871.

There is no end to the law-made-easy books
of this generation. Every conceivable subject
is treated by some barrister, newly fledged
or otherwise, who thinks it his mission to
enlighten the public on legal matters.

The readers sought after in general are not
those who wear the long robe, or thoge who pro-
vide the latter with briefs ; but rather are such
little books written for the supposed benefit
of outsiders, who are flattered with the thought
that by means thereof they will become wiser
in their generation than those who apply at
the fountain head. But let it not be imagined
that we would speak slightingly of those who
therein employ their spare time, whether
indeed  they really think they can say some-
thing which has not been said before, or at
least say it better than others, or whether
they only write to bring themselves before
their professional brethren and the public by
what is looked upon in England as legitimate
advertising. Far otherwise—they deserve all
praise for their energy and industry, and the
good they do, even though they may multiply
chaff instead of wheat by their labours.

But whilst the title page of the book before
us, humbly calling itself a *‘practical law

tract,” leads to the foregoing train of thought,
it would be a great mistake to suppose that
Mr. Campbell's effort is & mere sketch, such as
we have alluded to, and this any candid reader
must admit. The author says in his preface
that “the substance of the following essay was
composed in the form of lectures or readings for
pupils to relieve the dryness of our studies on
the law of real property,” the endeavour being
to review the latest phase of judicial opinion
on a familiar subject, and so to harmonise the
law that so far as possible new decisions
might seem to illustrate old principles, or that
the extent and direction of the change, intro-
duced by each decision might be correctly
estimated.

The author commences by defining the
the terms he uses in expressing his meaning,
and remarking upon the terms which were
used by the classical jurists and modern
civilians, and those which. are in general use
at the present time (and often very incorrectly
used) in connection with the subject on which
he treats.

His sympathy is with the civil lawyers
whose views are modelled upon those of the
great Roman jurists, as we may see in the fol-
lowing remarks. After comparing the rules
stated by Professor Erskine in his great
Treatise on the Law of Scotland, which are
virtually identical with those of the Roman
Law, he says:

“1, myself, prefer to adhere exactly to the
language of the classie jurists themselves, which
savours of their great practical experience, and
which will be found singularly to harmonise with
the modern decisions of our own Courts. Indeed
our modern decisions, even more than the learned
discourses of Holt and Sir W, Jones (to be touched
on presently) reflect the language and modes of
thought of the classic jurists.”

The author writies well, laying down his
propositions in clear and easy language, and
his authorities are the most recent, and this,
though of course to be expected in any work
where modern law is discussed, is especially
necessary in a subject which has had so much
light thrown upon it by decisions in the past
few yoars.

In speaking of what is classed as the lowest
degree of responsibility, namely, ‘that were
more than ordinary negligence is requisite to
constitute injury, * or what is more popularly
known as gross negligence, after referring to
the leading case of Giblin v. Melfullen, L. R.
2 P. C. Ap. 819, decided on appeal from the
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Supreme Court of Victoria to the Judicial
Commitiee of the Privy Council, the author
thus comments :

“ In the judgment delivered by Lord Chelrms-
ford as the judgment of the Court in this case,
the expression “gross negligence” as used
by Chief Justice Holt and since misapplied by
others, is criticised, and in a qualified manner
defended. But the criticism, as well as the de-
fence of the expression, is misdirected. For it
fails to point out that while Holt nsed the word
technically as translating the technical expression
culpa lata (aequiparata dolo), his successors ap-
plied it wpot only loosely, but in a manner
grounded on misconception, ag 1 have already
pointed out. Inthis case (of Gidlin v. MeMullen),
therefore, the expression gross negligence might
well have been employed in an exact and tech-
nical sense to indicate the kind of negligence
which the Roman lawyers were wont to equate
{0 intention, Note also that in this case of G'iblin
v. MeMullen, much weight is given to the circam-
stance that the bank kept the secuvities as they
kept their own of the like nature. And this cir-
cumstance seems to have been thought sufficient
to rebut any inference of gross negligence which
might have been drawn from the mere fact
of loss, and to have necessitate some positive
evidence of negligence. 'The weight given to the
circumstance of the bank keeping the goods with
the same care as their own is in exact accord-
ance with the principles of the Roman law above
referred to.”

Altogether it is a most readable book, con-
taining sound law, and one well suited to
gtudents, for whom, as we have said, it was
at first written.

The index is particularly good, and of

course adds much to the value of the book— -

would that many others more intended for
reference than this volume, possessed this
most necessary adjunch.

TRIAL OF ELZOTION CASES.
The Judges on the rota have fixed the days

on which the remaining trials are to take |

place.

East Toronto, at the Court Houge, Toronto,
Saturday, 2nd September.

West Toronto, at the Court Houge, Toronto,
Thursday, 7th September,

Prince Edword, at the Court House, Picton,
Tuesday, 26th September,

Russell, at the Court House, Ottawa, Wednes-
day, 25rd August.

West York, Queen’s Bench, Osgoode Hall, Tues-
day, Bth September,

North York, Newmarket, Tuesday, 22nd Aungust,

South Grey, Court House, Qwen Sound, Tues-
day, 12th September,

Monck, Dunviile, Tuesday, 22nd August,

Welland, Court House, Welland, Monday, 9th
COetober.

North Simcoe, Court House, Barrie, Monday
16th October.

The trial in the Stormont case is enlarged until
the 12th September next, and the Brockville
petition stands until the 8th of January, 1872,
We cannot say for certain, as yet, how the

work will be divided, but it is thought that

the Chief Justice of Ontario will try the two

Toronto and the Prince Edward petitions;

Chief Justice Hagarty, Russell, and West and

North York; Vice-Chancellor Mowat, South

Grey, and Monck; and Vice-Chancellor Strong,

Welland, and North Simcoe. But nothing can

be said with certainty as to this at present.

AUTUMN CIRCUITS, 1871.
EastarN Creovir.—The Ohief Justice of Ontario.

Pembroke ...,....... Wednesday ...Sept. 18
Perth...... e e . Monday ...... “ 18
Broekville...... veers Thursday..... « 21
Kingston......... ovo Tuesday...... “ 26
Otbawa ..ovvuuaes w.. Monday ...... Oct. 9
L'Origoal ..., ... veor Wednesday ... “ 18
Cornwall ............ Tuesday ...... “ 24

Mioraxp Cinouwir.—The Chief Justice of the
Common Pleas.

Napanee......... v.v.. Monday......Sept. 18
Picton. ....oiiiianens Thursday..... “ 21
Belleville ............ Monday..... .28
Whitby...... [N Tuesday...... Oct. 10
Peterborough.......-. Monday...... “ 16
Lindsay........ e Friday...... Lo“ 20
Cobourg... «...c.enn Monday...... “ 30
Niacara Cirovir.—~Mr. Justice Morvison,
Milton. ..oovuiiiannn. Thursday..... Sept. 14
Owen Sound ........ Tuesday..,.... “ 19
Barrie. .... [ +... Monday...... “ 25
St. Catharines........ Tuesday ...... Oct. 17
Welland...oooveaunn. Monday....... ¢ 23
Hamilton............ Monday....... “ 30
Oxrorp Cirovrr.—Mr, Justice Wilson.
Brantford...... veeees Monday ...... Sept. 18
Cayuga,. . .ooiveennnn Wednesday.... “ 27
Simcoe...vevvs.es.. Monday....... Oct. 2
Berlin ....oovanen . Monday....... s 9
Stratford...... ..... Thursday..... “ 12
Woodstock, ... .u... . Monday....... e 28
Guelph......ooiie, Monday....... “ 30
Westery Crrovie,—Mr. Justice Guynne,
London ............ . Monday ...... Sept. 11
St. Thomas. ......... Wednesday ... * 20
Walkerton «......... Wednesday ... “ 27
Goderich....... voeos Monday ...c..0ct. 2
Sarnia . .veiiieiieine Wednesday ... “ 11
Sandwich ........... Monday ..... Cf 18
Chatham ............ Monday ...... “ 23
Homr Crrovrr.— M. Justice Galt.
Brampton ..... seerss Tuesday......Sept. 19
Toronto,............ Tuesday......Oct, 17



