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DIA R Y FO0R NO0VEM B ER. words spoken fali short of' a kznown crime, the law is
- -- -- -- po\vcrIt.s unie>s substantial special damiage lic allegtd and

i .trIi . tC..,&. Mt" Da 2rii ltb c.aYa .OSca proved.
4. ITa,-,jiy.. hie,ry Eu,.rn rin. i.,Rei Ad c,,rjlwalt. To sav of a woinin, no itiatter how loIv lier moral

. rI.Iay 1,,,! .tA for tlqir d-,, for Iiariug. CWt.ucry.

10. Nlond,.iy .... ILut day for nnfico of Chincery. character, that she is athiet', is the3 sujtofa action
11. .'.n'iq .. Luai day for "erylce of wtit Cauuty C.jurt.btt a ' i '' ir t i
16* SU N IJAY ... I ?2v .uiay, fer Trnl utt a of a wonan, no inatcr how nyth le position i
17. Monay, .. iro. Titu iaoq. Cini,, Iear. r cm. Itecordgr's Cout sita. socicty, that she is a prostitute, is flot actionablo, unless it

2 . .. t'oz P.per Day, Q. Hu.
122. Saturliav.tay PwI>oy. C. il Dociare for Coity Court ho slion that in consequence of the words so spolie", siteZ23. SUS\I>A'&..-lr Senduvq q(r £,'.nty. sm

'2.Monday. l'aper 1>4y,Q. Bl. pcnnyavna
25. Teaeiny..mper liay, C Pa. ilS
'26. W'.i..dody. I.tAt.,r 14,Q. II. T1he law docs tiot appear to look upon thc wrong donc to

'2 'oiýdy. lA1r t>4Y. C I'.m
1. Vidiiy. NIwit T& ends. Clerit or Niunicipi C..,.tia Il return Na 1 the iwounan, cxcept so far as it affets lier pocket, or, if'

30re. r IiSnafyca Ititt It. Anre. Uhn I.nz om sd.aarried, that of lier husband. Even discord bctween

IMPOTAN« BUSNCSSNOTIE. husband and witc, as a consequence of the words spoken,
IM ORTANheItS OIE wouid flot seemn to be of itself' suffi'îent.

nti au,-pas, .11 fqcm ,' 1,, >Idafrd ,fIaîafM,,I.la, naî Let us eamîine soute of the decisions which on this,
gae,33 1 ,,j subject are to bie found in our reports of dccided cases.

Il ù iri hgroat reluctance thai the' )rap»rielori flre ad(pte,) Vii ou~arse: Init Ihey 1 If' the declaration imerclv alieae that the piîintiff ivas
hat,, leen r(-ra;adfrl ta do so et& ord,.' Io enabe th,',,, Io ,,ee: 114eir currr,,t rqa'aoo .'
whic/i are rery, heai y. ivirtuous, modcst and chast-, atid betore and at tho tiine of

New, that the uxyfinesa ofl>,e Journal esta, -7enerlly admitie,).l troWa d ,'.abe un. ..
ywrwaiIezp,'rt liat the P-af ,u,,n ai Olherrs -rff,, iî4lw.'d arxff, a a jthe slander enjoycd the society of fricnds, living with titetil

Lsbra spprtante,)0fafIwa9 hea-Ja a .'oud fr h.,. susc pios. on terras of intual respect, confidence and intiniacy, ail of'

Shi shc lost by reason of a slander on lier eliaracter, it
ltaia ~a x ~u ta awould not bic sufficient;- but if, in addition, it allege that

_______________lier fricnds, before the speaking of' the siander, gratuitously

NOVEMBER.. 1862. provided her witlî meat and drink, and after the speaking
of the siander refuscd to do so, it wtould. bc suffieient.

SLANDER OF FEMALES. Tfli law looks only te, the substantials. Loss of socicty
The law of Eîîgland is said to bc the perfection ot reason. of friUnds, losof respect utf friends, becotuiîg an oui,

In saine respects, liowevcr, it is defective. In one rcspcct, cast of society, poin ted nt with tlic finge rot scora at
to which we lit present intcnd to advcrt, iL is ba-barous. every corner-ai is noting, inl tlie eyo of' the law, coin-

It is now lîeid that an imiputations howover gross, on an pared with the scrious loss of a cup of tea, or a piec of
occasion liowcver publie, upc'n the cliastity of' a modest bread, whlîi one lias been accustoîîîed gratuitously to
inatron or pure virgin, is not actionabli, %vithout prooef that receive. (Sec MAoore v. .lfcaghcr, 1 Taunt, 39.)
it lias actually produed speciai temporal dainage to lier of Indccd tîte riglits of tue vornau arc irholly disrogardcd.
a iiatcriai nature. In one case, tlîougli elie was the meal sufferer, and suffered

The law is unmitidful of the miental suffcring which the substantial injury, lier very esistence was ignoreil. The
foui siander inay cause. It is deaf to any appeal on the xwif'o lived apart froi lier liusband. Slîe kcpt a boirding-
grodind of loss of society or fricnds. But tue monment it Itouse. Sho liad îiany boarders, and baid good credit
is shown that place or powcr lias beca lost by reason of' tle anîong tradsesu. The slinderer appcarod. Hie chargcd
siander, the law is alive to the injury, and rcady to award her ivitli aduitcry and prostitution. lier crodit torsook,
comupensation. Nay, if it lie slovn tlîat tîte value ot a ber; lier boarders left lier. She, ia consequence, witlî her
lîalfpcnny is lost in consequence ot the siander, tlic iaw is husband (wlio joincd tor tlîe salie ot contormity) brougit an
on tic 'alerte but dead to cverytlîing iii the shape o!'suffering action against the slanderer. Thei action was lîcld not to be
that canniot bc weiglied in a tradesnaan's scaies, or computed aiintainablo. (Savile ct al v. Sirecny, 4 13. & Ad. 514.)
by a clerki in a counting-iîouse. It would seeru that the great effort of the law is to defeat

Tfli law in this respect is behind tie age; it lias failed such actions, aad alloiw the wrong.docr to go univiipt of
toex~rm wtî uegoît ot incigne justice. In a case wherc tlic slandorer ailegcd titat heltad

Words swhicl imîport a crime known to tue laws arc liad connection witlî the wiffe ot plaintiff, a virtuous momare,
actiitabe p'r s - îtatiswithut videce t spcia in consequence of which, site lost tlic society of lier fr'iends,

dainage resuiting troîn theîîî; but, no inatter how groat %vas brouglit into public scandai, was ncarly crazed, becanie
thic turpitude iwputed, no matter lîow aggravating the vcyuwi,~as long, under Inedical treatuent, to the dis.

circutustanccs, no inatter lîow venontous tue motive, if the, grace and iuîpoverisbinent of lier liusband, tlic action wag



Iîid flot te be mnaiîtaiîîablc. B.îroî Bramnwcii thtu8 dizsPosed Lord bcîlyd elli, tlîougl nu0 action '.îîy, that the
of it:-" The question scemns to nie to be one of qoine desertion uf the ].mtsband ivas pror.erly laid as special
ilifficulty, because a wron, is done to the teitiale plaintiff, dainiagre; for to mnake words actionable by rcaison ef special
who becounes iii, and thereforo tlîcrc is duaag alleged to daîiiagc, tie consequence niust bo sueh as-taking humnan
be flowing from the wrong; and I think it ddi tcsonature as it is, with its infirmnities, and havin- regard te
flow. But I arn struck with wvhat lias been said of tic the relationsliip ufthUi parties concerned-might faiîly and
novelcy of tlîis declaratioti-that no such gpecial diiage reasonably have been anticipatcd te folloiv fronti the spcak-
was cver licard of as a ground ut actiurt. If t wvere su, 1 ing uf Uic l7urds, and nued flot bec suci as ivould reasuna-
arn ait a loss to sec whiy mental sufforing s1ieulI flnot bc 50byIio.(yîciv iigi,5 .T .S 9.
likewise. It is oflen adverted te in aggýravationi of daiagcs, So long as tliis state ef the law continues, it is a îiiockery
as weii as pain of body. Diît if se, ail bianderous wo'rds to boast tliat umîder our law there is ne wrong- ivitliout
would bo actionabie. Tiierefore, unless tiiore is a dis.
tinction betwcon the suffcring et u)iind and the suffering
cf body, this speciai damago dues net niford any giouîid
ef action. There is certainly ne precedent for such an
action," &c. (Allsop) v. Allsop, 5 Il. & N. 534.)

lere we fin-. an einiinent judge adîniittiig a wrong,
aek-nowledging that serions damnage fluwed freont it, and jet
powerless te appiy a rcînedy bocause "I o precedenit fer
such an action" couid bc tound.

The mhole subject lias rccntly been undcr discussion in
tho lIeuse et Lords. Great difference of opinion existcd
anaeong the krw lords oa serie points, 'out ail seemned te,
ngrc en the conclusion that tue law is unsatisfactory.

The tacts were as folilows :-Lynich, a stop-brother et Mirs.
Kniglit, iimputing te MNrs. Knighit, aneng other tiigs,
,gress levity, and assertcd that shc lad heer ail but sednccd
by aîîotiîor mani before inarriago. 'Mr. Kniglit, acting on
this imputation, sent ?Irs. Kniglit homîe te, lier tatîter.
Mrs. ICniglit (jeining lier husband as co-plaiiitiff for oi-
forîîîity) broughîit an action against Lynich, alleging the loss
et the seciety et her liusband as special damtage. 'fli
action ivas brought in Ireland. Atter niuch airgument,
sevex eut et tue nine judges decided in favor et the action,
and the rcînaining twe against it.

On appeal te the Ileuse et Lords, the judgincnt et the
Irish judges was rcverscd, and the action hcld net tu hr
inaintainable.

Lord Campbell (Lord Crauîvortx inciining te the saine
opinion) lîeld, that. where a person imputes te a înarricd
woînan adultcry, whiciu lie preteuds te linow and -Lsserts as
a tact, and the hiushand, rcasonably beicving the charge te
bc truc, dismnisses lier, the wite is cntitied te niaintain an
action (jûitiiig- lier liusband for cuntoriîuity) agaiîist the
shînderer for the special dauuagc caescd te bier by the loss
et the conîfonrt and suppoert et lier liusband.

Lo'rd Wcnslcydale (Lord Broughiain inclimîing te tic
saine opinion) lîeld, thai. a tarried won),-an cannot inain-
tain an action for beilig deprivcd et tue Society et ber
husband thîrougbi tue slauîder ot anotiier upnn lier cluaracter,
ilueugh the ltusbatiud deserts lui iii conscqueuîce.

a renîedy. Wrengs et the niest malignant type iay
bc inflicted'witlî inipunity. 11eforîii is seriously iiecedd.
)tVe trust that Lord Broughain 'vili soen be induced te
add one more te the inany law referîiis fur vihieî ive
are indebted te liiîî. It is distressing te know teat our
law, wliicli is said te bc the perfection et roason, is really
an outrage upun reasen. it liulds eut indcînnity te every
foul-niouthed slanderer dispesed te iiialign ail that is noar
and dear te u;.

2.-PEAiLS PROM COUNTY COURTS.

It is the practice of soue county court judges te decide
ail cases before Llîcmn witheut stating the reasous upon
wliich their decisiens proeed. Wc have more tli once
urawn attention te the tact, and expresscd a doubt wvlethîcr
or net suchi a course would bc uphield oin :ppeais to the
superier courts et coinmun lamv.

Recently we find that the inatter lias been undcir the
consideratien of the Court of Coininon Pleas, and thai. the
Cliief Justice of' that court, in deliveriîig judgnieîit in
Ockcr>nan v. BIlac/dicl., used tlie tullouming language

"I cannot holp observing that in this and every otiier al.?eal
entered during tlîis term frem tîmis county court (Hlastings),
and there have been several, tho iearred judge lias certilied
the formiai proccedings, plcadings and evidence in the cause,
witli a copy et the notes takon by Iiiii» et the arguments (À
coutisci betore Iiim in terni ; but lie lias net given us the
benefit et knesving wliat lie said or deiivered as lus judgment,
or viiether in tact ho said any thing niore thian thmat the rule
wvas diseliarged, or tiîat hoe ga-,c judginent in tarer et plaintiff
or defendant, as the case miglit bc. Ile dees net cemmutnicate
the reasoiis %viiieii infiuenced lus conclu8;on, fier the iLutiori-
tics or principles on wiiichi lie acted.

The statute reguiating tiiese appeai requit-es the judge L,
certity the pieadings in the cause, and ail inotions, rules or
erders nuade, granted or reftîsed tiierein, togetiier withlki u
ewn charge, judginent or decision tiiereou, and %vicn tiiere
lias l)cen a trial, the evidence and ail objections and exceptions
thiercto.

It may lie tlîat, censtruing the statuto accordinîg te it.4
vcry letter, it is enou-lài n relation te a rule iiiez tlîat lias been
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granted tn return a i'lpy of' the rulc diqposing ut' it, but if' titis 'servant having undertakcn or cu,îtinued Ilhe %vork Witi ctnuo'-
bc sol iviîcli 1 dlu not amsunuue, I tluink the truc gpiîi ut oft the ledee tiiercr. Tiieme tlîreoe ageq worc deait ivith by tl( Iirst

ti~t WOUidsection of' the Ili:[ in diseo terris: Il ýlnover any wou kîuan
he ob muora cortainly complied witlî by certit'ying a or servant shial bo injurod in conrequenco of lui. mas or, or

COPY (if it were written) or a 8tatement (if it wvero verbal) of' uny c-ther peruion cmnployed by bis muster, nlot doing any act
tho charge tu the jury, or the judgment or decision of the or.provi !ing any thing ;vhichi ray be roquisite or propor, or
lenrimed jutdge. Tite word8 used, Il his OWfl charge, j tidgment doing any net or provuuhing any thing whielh may ho impraper,
Ur deciuuu," 5m anurtortanaerseigfrtin or ilir carrying on thue îundertaking, work, or business in or6eet t inpor mre hana mresetingforhahout which such workinan or servant shall ho emnployed by
m- ini tbis case, that tiuo 'Judgo aftcrwards duiy gave htd dû- or on accounit of his mnaster, rien Rueh workman or servant

ciqin'n arud judgmnent on the saine rule, vçluicli ivas tluat thue shlali bo entitied tu recuver frum lits maîter daniageu fuir suoit
sane slîould bo di8cliarged." injury by an action at haw ; provided ahvays, sucli inýjury shall

"Itis 0 whlesthhuhcdan tmue-uououcd prctie o e have hucen sufFéed in couusequonce or' any il'lnet or
judestagîrbte eons fn tei ecisonsr tuact; fo onmission of a fcl!ow-r-workman or feliaw.servant, for whl ucli

judes o gvo he oasns i)rtliir eciion, tat n cinuOnfello-uirurkminan or ieslow-servant iui puniuhuablo as a criminal
underst.anding wlien wve speik of the juudgînent or decision af affence ; andi provideul aise, sucti action tihail. ho cornuieaced
any judge sitting in terni, vre refer ta tluo report of' wl,,t hue withia twelvo calendar months alter sucli injury shiah have
s:uid, vwhen the court disposeti of tue unattor hefore it, thoughi occurred."

tcchuîiailyspekingis ho o th nuatcr 'rb second section extends Lord Campbell's Act ta the casesteciii,.tIYepakngthuej;udgiunt i8tedisposai fte ite described in the precedin.- section.
by tho court, and flot the opinion of cacli partieuiar judge. It Tito existing neaw is fairly opcn ta inquiry, hecause it iscorn-

ma h ~uu agei tntti swa h oiitueiuedd paratively new. The case wlich is always cited as thri first
"Thei 8uperior courts have flot as «yet been caiheti upon tu and ieadi ug case, 1>riesdlc! v. 'uirler, (3 31. &, W., p. 1J) dates

deu'ide this qucstion, for tho almo8t universal practice of th, ûnhy in 1'l' ho geiieral principles ot' tho law rhlating tu
Iea"ned j udges of thie county courts lias prevented its arising. accidents are aid enough and Wel estahhuslicd ; but for several
Tbey have in enrlsunaprseoti niytaelinreasons, the application of thoena to cases invoIving the relationgeneai siew a paiseorty anictyte xpl et'o master and servant, lias flot, until recent times, fallen under
fully the grounds of their judignients, and 1 have vcry otten the consideration of aur Courts af Iaw. Ist, Changes ini
deriveti fIluch help froun the learaing andi abilitv tlieirjudg- circumistances. ite general introduction of niaohinery lias
nients have displayed."1 ncpcessariiy uiuutiplied accidents, and serions accidents; thug

in 1861, un factories alone, andi froin machinery ahone, nat-
It is ta ho luoped that after this expression of opinion, ivitlustanding aur speciai statutary precautions and aur inspee-

the coutity court judges, anc and ail, Will show a deter tors ta enforc theni, tuera were about 4,000 accidents. (lRe-
port, October, 1861.) Again, the construction of' great wvork8uiii)ation ta rentier uîuecessary tic decismon Of tc qjttCtOii uy Ildivision of labour" bas brougbit prominently forward ne"'

î'aised. ManY judgcs have, as nientioncd by tue ellief relationst between cnuj>loycr, contractor, sub contractor, and
tue servants of ail tliese. 2Indty, Changes in the iaw. Tlîe

,Justice, "slicvo a praisewvorthy ztuuàicty tu explain t'uihy aId qluasi-religieus law of Dcoodand, wliereby tho chattel or
the grounds of' tijei. judgnents." The f'ew ivha have part of' a cluattel causing the dcath of a man vras farfoiteti ta
hîitherto faiied tai do so, no doubt wiii ]uercafter be toa glati the Orown or the Lird af the franchise, wus aboli8heti in 1846

(9 &t 10 Vie. e. 621; and in the fame 3rear -,ms pas3sed Lardta do wh t is expecteti af tlîii, witiuout waiting for a Cltuiupbeli's Act, (9 &10 Vie, o. 93,) wluicu gave for tlîo firat
fornual adjudication an diîe question whetiîer or uîot the law time a remiedy ta the families af persons killeti by negligence.

is cmpulory.The Factory Regulation Act 1844, (7 & 8 Vic. e. MI,) and
COfliPUSorY.otlîer statuites af theo liko kind, gave fresh rights or defined andl

'fle judges of the superior courts evince a strang desire confirmed aId orles ; and 3dly, the institution of County Courts,
ta support tise decisianis af' eautty court jutiges whienevcr and the general chîeapening of legal procedure, bave rendered

iiiieacied Tie lastcouty curtjudes :> au o i tothe means of redress far iiiore-availablo than formeriy ta the
iuuîpeaciied.Z vures onycut ugscnd st orking classes.

assist the judgcs -3f the superior courts iu tue discliarge of The subject is accardingiy navel, and luitherto bas been
a duty important in its nature and important in its results. braught p iecemneal only before tîme Courte, as this or that case

witu its own peculiar circuitances rnighut chance ta demanti
- - - - -consideration. Thle rhiolo matter, thoeforo, deserves9 and

SE LE CT ION S req ires discussion.
__________ ________________ ______________ Iwill begin by stating sluortly the general abjects af a law

ON TIIE LIAI3ILITY 0F MASTER TO SERVANT IN purporting to regulato tluohiability of masters towa-ds servante
CASES OF ACCIDENT-* un cases of accident oceurriný in the course of the employaient.

Tlue furst abjecit should beý-To prevent accidents. Thoc iaw
The fi an tlis subject wluicb Was introduced thuis session sluouid make it the intcrest of every persan ta ho careful in

by M1r. Ayrtan and rejected by the Ilouse of Cornions, pur- bis ivark, catet'ul af i blf, etretuil af athers ;-tue muster
pturted tu extenul tic liabity of? tho master certamnly ta twO careful in solecting hi8 servants, in superintendîng thein, in
cases wlrhueo at presenit lue is nat liable, namoly, (1) where the clioosing righut mthuodsofwark, in providing soundnahuînery;
accident is causeti ta the servant by defauît of tacklo or mea- thue servant careful nct oniy of bis mnster's property, but also
chincry, theugb thue master is flot proved ta huave been guiht-y of' huis aira lue and of bis felaw-servant's. For in trnth it is
of any personai negligence ; (2) -whiere the accident is causetl very difficult te inake tuen caret'ul: the rink of irjury afupeatrs
by thue defauht of a fellowservant; and perbaps ta a third caseC, sa distant, so doubtful, and the verv thon ght of it ia 80 un-
(3) xvbere the accident is causcul ta the servant by thue negli- pleasant ; %whuere.is thue thought, trouble, anti itmay ho expease
getice of the master in not t'urnisbing proper nuacluincry, thue to avoid thue risk, aire certain and iînmediate. Shefild

I Tis ii r a -wtbu d by3r vernon Lu in ov workueu, it is ntrious, even rosent improvenents that rentier
u3par:mneuu otii Soci.u Sclcnoe As.idtAo thoir work lcss dangerous, lest wages should fal; andi many
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ont ofinmere irdolencp, some out (if sucre hrnvado, wiil vot avajil Sncb facts, vwhicls lie at the roîît of tbc suluect, onnght to ho
tlisiiivem of p)recatinnatry ineans actualîly provided. Enm. faily Nolegl in fraining tise litw, or estssoating it vrhen
ployer8 tigain do nuit lik ke idenutts - aecide ilts do t hein nu good, fiasucd ; anda 1 nsk yoa ta hear th( n i iii mi n i i n aphproaei-
nut tbey haive bauanity enough ta ho sorry for tiio8o ,%ho jing the consuderation of the ruiles; af the Englisb law iviiiebi
sssfler ; yn-t how iewv, fri %vant of cosierntion or front menu regulate tho liability of masters to servantsin cases ofsiccidlent.
econasssy, wili voluntariy take the plains or incur tise Cxp)Ofl5 Tbe ries are not statutory ries, bat are the ancient
to, maintain due arrangemnents for tise siety of thseir worksnen ! Coinion Law ries concerning iiegligenee, moditied. by tîso

ITeo necessity of aur 1'actory Acte, Colliery '%ct$, fin( otiser .Jidges [rom; tho sense of what thcir contract of service requires4.
stattates oi the kind, ton surely 8iosvi; tîsis. Against nil suclb By - negliger)"e," the iaw menus tise vant of communn and
eitiehness ofempioyers,mid atinianly.-ekicsne4tsOfitvarkmen, reasanahie care : tise iivant of due care, ail the cirent.iaces
a iawr making per8ans respaîst;ible for inji.ry ncoa4inned bv thcir af the case cun8idcred. Every person ie bounait to u8o contuson
negligence to otherm, aud excludirig thema iront conupsatian nd reisonabie care, buit what le to be deemied etncb care varie»
for injury caused to thieinselves by their o vn pegliîgcce, is a 1with circussustaincc-e. One kind of care is cxpected iromn an
valuable protectioti. expert, anotiser rossi a inynan ; one kind ofecnro frasu P. ina.ter,

Tise second ai et sioid be,-To farnisli ries whereby, anatîser [romn a servant; one oif. ai cre frein a persanr ander
'whon injury actaailly coeurs, justice may bie donce between tue ontat ante [rma érne;~iîti elgnei

parties., Thishe appear raae atai- rau ;uttr but is elc ier
pri ue. Thid apptho prset da vaecl mprbt ance 3 grown-u p persan will flot ho negligonce in a cbiid, and so on.

realone an intheproent da ofepeialimprtace.(J)r In legai proceetlings thid question of negligence is gencraliya
population being indastriai, andi every day more aud more so que8tion of nised lavw and taict, deternîsnable upan tIse evidenco
tIse social relationr, including tise legal relation, of master anti by the jury aiter instruction hy tise Jndge. As a general raie,
servant, needs in ail respecLte toch ciearly on a riglit basis, - in ail cases of accident, inclading those betqeen manster and
ta appear jast in the sigbt of men. In particular, accidents', servant, the jury have te say, apon ù, consideration of all tise
involving, as tlsey do, grievotne personal lo.4e nnd plain, rouse circuamstances, whlether tiiere bias been, by either party or bath,
a sense ofivror.g, wbîch co-operates with other causes to work a vrant o[ commoa and reasortable carc, contributing to cause
dissension between cisis andi class, and soinetinies even ]ends tIse accident.
to actil of iawiess rovenge. "flic recent marder in MIanchster IThe raies of iaw then relating to accidents sustined by
may iliastrato this. Tbo retributive iaw in casges of accident jevnai h oreo hi mlyet r:
sBluad ho just; by beingjust, 1 men foundedanaficn-srntiniecoseiteremoy nae:
sideration of tbo capital facts whici mark thon aefai on Rule 1.-Ftor b>,iy pure accidéat the Servant las no reinedil.
master asd servant> and the conseoquence nf accidents arisin j hsl aacrac vt icod.îr aeo a.Nbd
in tse course of the empioyment,-tair equitabie consîderatin i as tbe bulor ne ie e notd mis ierie tobayn ;oja and ite
This position is flot denied, it ie ireeiy admitted, and the law 11ai elebreleei ais h ueia cjsadi
purparte to Fie based upon a construction af tho contract ni: may be neceseary, but no exception le made in consequence,
service, -whicb it is te ho remenubercd i8, 80 far ne e orssa thse relation bettvcen tise parties. The raie discardu ne
terme go, sulent as to liabiiity. Bat if the iaw bias in any 1overbears 'in* consideration of tise virtuai partucrshi p subsist-
respect gono wrong, it wili bie [ram misappreisending or t ng betwvee-n employer and em piayed ; and the practical requsît
insutbiciently appreciating Borne oi thtese cliaracterittî facts. is, that in sn any caseos the workunnn is maimcd or killeil in tise

lThe principal ni these facts seein to be as foiiows %;Prvice ni bis master, and witho. " any compensation ta bisecf
1or his family. It ks trac tisat ia sosttie instances, as in tise lie

1. lbu master and servant are engaged ln a common work ilartley Celiiery accident, or in the cammon case oi siîipwreck,
for the bersofit ofbotb. Ti'ere is avirtual partaership between the employer May hiave at generous expense adupted every
thema. -No one, iest ni ail a Iawyer, whcn hie remembcrs tue mieaesre ta prevent accidente4, and may biniseii bie a heavy
daty ni the master to tako reasonabie care oi his servant, oaa laser by the ,aqualty ; bat in tue maîurity ni cases the suifer-
eay tue cnntract ie for money wages and nothing eise. :ing is cbietlyon thiesideoniti.nian. 'bii8nitybeoremem beredl

2. The servant worke vvltb bis hande for ivagee, ks a poor 1 wlen vre canin ta consider the mare doubtfui cases. It slîauld
mati, gencraily ni imperict education, and beiongs ta a cis hob notice(' that tisis ciass ai aucidents, pureiy inevitable
traditioaally imp rovident. Tfle master s a pp'-ona nfîmre or -accidents, thongli largely incident ta a few calling4, ae for
less capital, en] pinys many ser-vants, keepe acctunts8, andisu the instance seafàrisigl snt atiîerwise extensive ; most accidents
course ai his business le accastomcd to atake pecuniary calca- are tisa reait ni carelessness somewliîre.
lations, hased an compiex contingocncies. Raie 1.-lor ùyury caused by the »saster' personal neqigence

3. 'VTe citaice ni servants, tue soluction oi aîaciuinery and .t/e servant rnay recover cons pen.ation, if he hasanot contrihsae<l Io
materils, the determinatiosi nt tue metisnd of ivork, i8 wîtlî tise i the iilusry by anjy iicgliyence oit hix voua part. Titis again le the
master and the master only. Practicaily, atnd îvith [cvi excep- urdiauy rie as lietîveen strangers, no iess and no more.
tions, this le absoiateiy 80. 1 'fite master je aocordingiy baund tolvards lus servant ta take

4. Tise master and servant are cqualiy aware ni tise dangersq reasonable care ln providing snund nîaclsinery, reasonaule
incident te tise employaient: 1 ,ay equaily, fi)r thtoufgh th:e caro la selecting cenipetont feiiow-wvorksuen. and reasonable
servant may ho practîcaliy mare ismiliair ;vith soame dangers, care in arranging niethods ni %vork ; and for any accident
thoera are other8 wvii tue employer may w-cii understand caused by luis defanît la any of tîsese respects, and iviitoat
botter; and oi ail lie muet bo presumed in iaw ta know fanit ni tue plaintiff, lie ise hable. But tic bardesi of strict
adequiately. .prooniof tise aiaster's deiaalt is upon tise plaintiff, vihici in it-

5. Wlien an accident to a workman accure, it may ho accent.I self enabies inry miasters ta escape liabiiity for accidents
panied or flot by damage ta tIse master's prapcrty, sometimes usndoubtediy caused liy tfieir neg-lgence; and this not only by
very great damage; bat lii ail 8ticb cases tise wixkina-.n suifers! obtaining verdicts ln actions brought, but in deterring injured
wltlt his body, iiterally wlth hils flesh and biood, pcrisaps wits I servants fromn seing.
bis life. lu a great, number oi instances tue prospîects ai ltim- Again, vrithaut personal negligence on the part of the ansier
soif and ies iamniy are ruincd. On tise othier band, tise nMutter itisere le no liability. Tise havi gives tue servant no îvarranty
May loe iîeavîly throagit the negligence of a servant ivithout front tise muster tisat tise tackle shahl ho rcasonably sufflrient,
the servant saifering any isjary ; ansd in ail schd cases tise! thiough the master pravides thc tackic and tise servnnt's lire
master lias practically no redress. Iailwvay accidensît and 1 depends mîpon i,; ne îvarranty tisat tise iciioîv-%vorkicn 8Isal
callisiaits at sea, invalving tisausands ni poansîd, are coinmnuy bc cosîîpetent, no warranty tîsat tue model ai îvork rrscribed
ni thie kind. Tîbis istruc, but Bot in sny opinion very mnatorial. j shall ho sale irorunaess rieàk. ~h akeuyh ut

[Nov,ýàligl'ic,
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the t4hi 1î uns4eawor-div, tlio Hydtcni ef work îi:nccemsrily Hlaine attributahle tu eitlier pîrty. But practicsl difficulties
diingertîis, but tic servant hi'1 no renmedy igainist the mnaster etawi ini the %vay ,f' twh an :îrîgîetf'r whcti A and Il
for i n *î jry Ho catised îîiiq. h es i asiter fiam h iniself t len ýii il uy are botli i n fai r, wlici cau say lin',' initchlhai> is diue tu A,
of' n wPît, of' reik.qoiîale care, guilty of' nogligence. Ilence a how inuci to Il ? 'l'lic oily Court in wlich any apportionient
variety of' aceidets whleroby the servant suffers and witliout, of' d:tinîagcs prevailtt, is tlic ldiimiralty Court, %% Loe, by ivliat ii;
rcdregs. 1 do not nov; spenk of' inevitable accident,;, '%TbiCll I said to bie tue0 oid maritime lave, if' hotil ships are to blaine fur
Lave alrendy dealt witli, nor of' accidents causod by flo-a culliqiun, tlio daniages tire divirled ;but it is neediless te dvol
wvorkînn, wîiclu 1 shall deal with prcsently. but 1 now confine on tiis. 'Tli Conmeon Lw rule lins long been 8svttled tlîat a
îaîyself' to thiose caused by the negligence of' persons .vite have juinintifi' contributing, by ncgligcnco oit li$ part, to lus3 îwn

p uided un proper inaterials by coîîtra't, witli the matiter. injury, is %virlout reiiiedy, anid rests4 upon thc ground of public
flclwhîodu that tic servant lins no remedy against the con. policy ;-tint P severo rule of thlit kind ndnioni4lbes every tuait

tractÀor becau.4o lie is a strnnger to the contract ;( h'ur&om to hoe careful of lus own saf'ety. he rule ig tlcrcf'orc perbîîps
v. lVih,10 M. & W., 109 ;) a position 1 accept, but have no boyond attack ; but as betwconi mit.ter and servant, it operates
spnce to examine criticnlly ; aid no rcnîedyîî;,ainsttlîcma.stcr, peculinrly îîîf'ortunately, for it induces the miaster to boe cave-
becaus8 e i nîter lias flot beon personally guilty of niegli- les@, and of'ten causes tic servant te suifer for the joint default
geîîcc ; in cifeet no reniedy at ail. Is îîot titis Liard law ? And of' iinîlf' and lus8 nîstor, %wlien tho master its far tho more tu
whait of' the niaxiin, Ubi jOb, it re»iediuun, no wron- witlîout bMaine of the two. his ivill boe appnrent wlien 1 stite dit
a renecy ? nentering or continîîing upon work witlî knoîvledge of' danger

Nuw titis miglit bc different. The law miglit iniply froua cauused tuy the neogligenice t theo master, is generally coutsidercd
the eontrnct of service a wvarranty froin tic master tîat the as concluusively 8llowing contributory neligence on tlîc part
tacklo and niaclîncry should bc sufficient, for tie ordinary of the workman, so as to bar lus rcniedy. This -.vas tfîe main
work to be donc. In se doing tlîc lavr would do notlîing very point decided in P. iest/ey v. lbivter. IIovr it operatcs in
unprcccdented. To tlîe contract ùf marine insurar.cc tlîe law practice let the two f'ollowing cases speak.
nnnexeuî an iniplicd warraaty tiîatthcehips slall heseawvorthy. DqVJn v. Leacl, <26 L. J., Excli. 221.) " The dcf'cndant was
So the Commun Law lias for centuries iniplied a large obliga- a sugar refiner, in Liverpool, anîd hîad cinploycd tlîe deceased as
tion on the part of' the innkeeper to bis guest, and ont the part a labourer. It iras part of' tic dcca.scd's dnty to f ili the sugar
of tfîc comîmon carrier te lus bailor, so Caîr as property is col'- mouldé, and boist tîeîîî up to lîiglîer fluors in tie varchiou8e
cerned. It makes thern insurers agaunst ail accidents lave tho hy mentis of rnacliinery. Tihe usual mode of attaching tic
"act of' God and the Queen's eniniies ;" and as it appears te nîoulds to the cine was 1y p1ncng thent ini a sort of' net-

nie, for tlîe reauon tlîat the innkcepcr in tlîc one case, and tlîe bag, wliieh elule y prcvent~d any accident. This vri tlîe
carrier iii tue other, have practically tie charge of' affîîirs ; just mode adopted l'uy P dfendanti until, fronti motives of' eco-
as ia tlc caso cf' maste" and servanît, tic master provides tlîe nomy, hoe uubstituted a kind of' clip, Nyhîîch laid liold of tAie vril
t»aIukie, and lias superintendence of Uic %vork. It is truc thînt of the nioîild. The deceaised, on thie occasioni in question, had
(lie hiuability of' tlîc conimon carrier i8 generahhy nvoîded by a liiself' filhcd the monld, and fatstened it to thie clip, but îvlieiî
speciai contract, (alluord by tic havr,) and thiat it ba3 miot it iras raîsed, the clip by sonie jerk slipped off tîe niould,
bie(n extended in ita full 8trictnesq, thonglu very ncarly it bias, whiicli feli on bis head and ki led Lira. un these facts tic
to tlîc contract of' common carriers with .îsnes (1todgca iie of tic labourer nis not Uiitithcd te recover.")

onIalwyp.69) u li loudi fo e oetcdd .Sîiùr v. Ward. (28 L. J., Q. B. 139.) " Af'rer the passing
and wliy sfiou Id not a ru of' law, whlieli lias donc so nîncl for of' 18 & 19 Vie. c. 108, speciai riles werc framed and approved
thue socurity of property, be applied to insure tlîe saf'cty of' tlîc of for tlîe regulation of a coal-mine of' wlîicl tlîe def'cndant iras
!ives of îvorkmnen ? Sueh a. ruile %vouid enforcc persoiîal catre teporeo n aae.B n fteeris o h

onti pr f masters, and would not encourage careîessnessteprreoradm ag. yoootesmefrte
on'irn for diiection of engineîneîî and baiikscien, every nîorniug, beforeon tlîe pa;ýrt of' wiurkmen ; nor wouhd it operate unary:franv one descended thie shaf'c, tlîo cauge by wliicli they worc lettlîe master, wlîo lias as good a bead for caiculating as any do-wn was te be twice run shoviy up and down, Ioaded, iniuînkeeper or conmmun carrier, couhd cstiîîîatc such contingent order to test the sufficiecy of' the rope and tackling ; this ruic

liabilities iii makinog ie, wages, bargains, and othier contracts, lîad heen babitually neghlected fur rnîany weeks, tu thec defen-
fuir botter tlitn tlîe workman now caiculates tliem. 'finiaster, dant'8 knowheulgc. One nigbr, tlîe relpe by wbicb tlîe cage
mioreover, wouhd have lus reniedy over a.gainst tlîe dcfanlting %a upnebigbfr ngo ear a a tw
contractor, Unii authior of' aIl tic raiscbicf'. [t %vas said i. arad uspendcd) bincfured in ood rea ir(a int îva
Parliamient the otber day, when titis inatter iras discu8scd: - intiewThrd x dis ordinjurAd hy wan accidentai tire in tu
WVill you reqnirc of thie niaster mûore tlîan reasonable care ? inme. lefenxt oming A oli, andbot ra miner cmo plye b
Ccrtainly not, 1 answer. But ili you make the master hiable, oftlî d e fotesa tlc c ollor, and of ins iîx hait kncî

exept or ant ofresonblecar ? ertiny, e8,I asvrr;viohated, presented thîenisoivcs at the pit tae ho lot down tolie slîould ho liable for tlîe Nvant of measouable came on tlîcptrt work, and there nlot harving been any proviens testing of tlic
of the contracter vhim be bias empioyed. The only difficuý'ty rp,&. cco-ting te thîe ruh'o, marc told by tlîc banksman
is a roc cpurely practical one, liowv to express the limits of' the tuat they bad l etter examine tlc mope bcf'orc tbey ment dumvn.
warranty in due terms. For thc tribtînals bavîng mef'used to Thîey, bowcver, got immcdiately into the cage, and the ropo

dare a warranty te bc implied by Iaw, it muîst bc givnif broaking as they descended, they irere ai. kihied. An actiou
at ail, expressiy by statute. The first sectioni of Mr. Aymton's civn benbogî-yAsrpeettv gis h e'n
Bill, thîougli capable of' improvement, seenîs to mea te define dent: hîehd thiat the actior' ra" flot maintainable, for that tlîa
fairly enongli tho lialbility of' masters in titis respect. deccoased's oirn neghligencc liad L-aterially contributcd te the

Rule III.- JR.aeuer the iuegliqleice oj the ma.sier thu e rkinai accident." In titis casa a widow lest tlîrce sons.
cannot recover, if by hîieouti itejiucitce/îcu'îcscoutribucd Io cautse No one ea dcny tiîat in tbesc and tic liko caseï tbe chuief
Mec accident. hiamne is with the master, mule tha cruel loss is upon the

A similar rule obtains universaily in Common Law in ail wurkrnnn. iie fatlof tic mnan is acquiescence in bis muster's
cases of negligence. Its equity is flot aitogether obvions, but mroîîg and conmmun experience telIs us that, cxcept in extra-
it is l rttiid by cperieilce. lrdcs itiîuiyoorordin.try cases, lic is practically obligeul to acquies3ce, to chooso
in mliich the l'nit, is (in buth L;ides, tie suffcring ont one side lhetîrcen acquiesciný; or giving- up bis emîploynient. 'fli
oniy ; and thue first suggedtion of' equiîy is tMat comipensation Judges have tèit titis, Pud * .a recont case have beid that
mnigbt ho alloîved upou a cousideration of' tho proportion of continning te work witlî a kuoilcdgo of the danger dos nlot
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necesqariiy amolint in lais to %ieant et' reasRoibjo care, but im,
wviîhli tluu'thr faerts tenîliug té, shie :J iehence, ta ho let< tu
<liejury. ~Jojisv. 'Zî,10 W'. Ji. 40<5J Th'oî faîcts oft<it
Case Nvene ns fohs>l)V-Wlten <lie plauuutifi entî,rt' inta the
ervicen t' <lie defendant, %,rit %vas4 ovrnen of a cetton-uni Il, con-
tain inaeluinery, whuiel wva8 neqiuired by stntute te bo f'enced,
was fenced. Afttr lieliail beeui anme montlîs in <lie service,
<lie fencîng iîy tome accident or by dcay wvas o>nt ot ropair,
and <ho machinery %vus uunprïtecte<l. Thoe plaintlif counplained
of 1< <more <han once, =n iv aa pnomitéed Chiat 1< shépulul ho
rcplacedl or rca<ered. Ilefone it %éas replaeýed, nnd wivhil.t tlue
plaiinti in latho Course of bis duty was oilinig tho macluinery.
lie wascaught by <homnachinery aend loathianrm. lipoa<hiese
tcts <lie Court ot ErChequer, nd afttr%'ards <lie Court of
Exchequer Chamber, field <ien plaintiff entitled to ncever.
The decision reored substantial equîty, no une cari douibt Î
and it resta), 1 thinl, Recuirely ujuuon <ho îîrincirle, <bat motting
Caot bar a plaintiff of lus righut againat a wrongdoer bat a %vont
of reagonale cane on huis ovro part contribu<ing to <he accilent,
'îhieh tlue jury itrc te ho judgea of tîpon a cçun8ideratun ut' ail
<lie cireuunatances. But in resauIt i< ciTects a con8iderahtle
change in the lauv. cases IVIiCh vouhd have beea suoppeui by
<lie Judge, may now go to <ho jury, Nrvho na<uraliy are dàisptoaod
te Iind for <lie plaiintiff. But e-venans construed by tho ligh< of
<luis case, this rule necessariiy eperates xvith aeverity upen
workmen, ani enable8 mastera te bc guilty oft <le gretàtest
canelesaness %vitli impuni<y.

The section of Mr. Ayrton'a Bill1, it muet bo remarked, does
flot notice <lus rule of law. and perliaps tlue intention ivas tu
ontorce the naster>s liahility, notsvi<lîaanding <lie 3ervatn<'t3
acquiescing in <ho danger catised hy <lie negligen-ce (f tliC
master or others employed by hlm. If su, 1 thinli it la going
tee fan ; as <here, mîglit be instances in 'wiicî <lie servnt

vootrlfor huîaown convenienco andi porhaps for additional
retvard, accepts <lie dangerous macluinery. l'le mile given by
ilolmes v. C.lark appears to luit tlue riglit middle course ; ant
migh< ho imported unte e tatuite by înserting anuouugst the
proviqoos <huere memu *ot&ed one tu Chie etteut; «« rovided <C
workmaa or servant lias net, by v"ant et' reasonablo caro on
hi$ part. coitrihe<ed <o ouccaion the injury."

Ilulo IV.-The hast rule, andi one te vrhicli 1 would ask
especial attent*ion, id, tbat ivorerLmn eaiot recoi-rroaj
t/t Plast'r ori theur ocoand u ueglugcitce o i lwîvk
esan. Th'Jis mule, vrbioh ovemna poriîaps <lie moni nanîcrous
elasa ef accidenta befaling workuaen, dates front >50t, frontu
<ho case et' lIîd4zhinson v. T/e Ibm/t, .Nèicostle, and )krtwck
Jtaduray Comnpanyj, (~5 Ex. 343,) anti t.ke8 away frott tlue servant
tho right which lie weuid possess if a straznger, ef auirug <ho
muster oft<ho persen whoeo negligence Occasiuns the accident.

as <ho law butte et Setland and Engianti by a decisiou oft<ho
liaes et Lords overruling a contrary opinion of Lord Justice
Clerli, anti Lord Cedlihurr; lllarton Bill Ceal Corn jsuiy v.
.Reid; 3 Mac Qucen, ffl ;) ik is alse <lue iaw in America
(aeweiel v. Tlie J/oon anid IV*rccetcr JiQcay C'orporation, 4
Netcalte, 49.) Tlie Jutiges say: <ho servant entera the cmu-
ployaient wi<h a knoivledgof et <le risks incident te i<, tituong
'îhich amue <ho riaIs ari8ing frotte <ho negligenceof feliew-ser-
vanta ; hoe thieret'ure takes such riaIs upen himseîf.

lu order te estîmnate the force of <luis reaeon, itis necessary
to consider tiié. omdinary rule calieti ]Ziespo<udaut Siiierio.r, évbîClé
makes <ho mnater rosponsiblo for <ho ivmongt'ul net et' lis
servant. Now it mouet ho talion for gnanted <bant tho master
ia net persoaally guiity et' amy negligence, that lue bas takeui
duo Caro in the sehection of the servant, and is altilgether
innocent of blamo; and porbapS its ne Dt very clear at fil Mt on
wiuat ground a peraaon so innocent la umade <e anaïver for tlue
faiut anotiier. 1< does not beome cicar îuntil yoiu gi'.e due
weîght te <ho other tacts of <ho case, nimcly, Chat< <ho masiter
for lus own profit sot the servant on te wvorlk; that thie person

vrbo iufosin;r whoily iiinoO-nt of iiiatup, end tient lusl
reink,11y azaunst thue actuîir.ilo iir<'i'a nçe reluedv
nt ail. 'Ibiq last cuns4idçraitioni ie important, Îîr a.; bedore unîiâ,

't jUs in.1 iecu, no %éruuug -,itlîout. a rèiinedy. 'l'lie
ili <inuing tho renuedy againet the actuni wrong-doer es vaine-

les, cadi.s about il' possible <o find a suivent persoui %iiomt it
inay flot inequitablly fix vrith the regpuinsih!ility, and finds tein
in the per8on next to tlue vrong-doer, the tnaster who i8 pr.utit-
iuîg by the work. It ig, I îluink, for the converse of tbis reasûtu,
flbat iiie master lias been hold not liable fier the e.et of one who
is flot strictly luid %ervant, a an "independont contractor"
wiîom hoe fias enîipioyeti. rtit,,re ia net the suime neessity té>
makoen imable ; hoceoo tho contractor indeed, hoe paye
the contractor, lie profits by <ho contraceor'@ %work, but thon
Clic cotitraetor ia considered able te ansvwcr for bis osvn mi*-
cluief. nd for <ho nulacluief ocasioned by any of buis servants.
Th'e case is itplv flot veitluin tho poliev of the rnl, they
îçould say. lit thiet conclusion, howver, i do not agree. For
it is CouC niuclu o say Chuat thue contractor or sulycontractor id
alwaya a atufficient nman ; ol'<en hl fl ot ; and ofe ti 3
difhceu.. te determine, befec aell the, evidence is given, wvhero
the negligence lits. 1 ec no rendon why the orIginal employer
8houid n-t in ail cases ho liabue, %Çitu a remnedy ever againt
tho peraon aetuaily in fault, or the î~e of such pertons.
$ace a raie wouid ho simple, easy ini practice, tînditist. But
at aiey rat'e it is agreed out ail handî Cbat a masitcr is lable te,
a siraréger fur tho net of bis servant. Thon ivhy rot liable to
one ut lis own servants? la it <bat the stranger (tocs flot sbare
in <lie performance of the work, that the servant dous? tibat
tho etraruger dos flot sharo in tho resuiting profits of <ho sverk,
ami that the servant due2 ? But b*v hypothesis, the sufl'oring
servanta share in the wvork is inni o.t ; and il, ie aauming-
<lhe wvbuio question to say Chat lie takos bis~ %vages as a con-
8idcratien for <he risks hoe bas te run. NWby sluould <ho
existence iuf a contract vwitli tho muster dirnîts the obligation
otherwvico rea.ing upon huain? Wluy shioulil the servant who
rend.ers good service to tbe master be worse off <ban tlhe 8tranger
iihio reiidoea nonno? Contracte, -enern)ly impose liaiities, flot
reinore <hem. Tfle ieading case oft' opp? v. ?erieoril (l Suiit,
Leading Cases) alicîrs Chat even a gratuitoos baîlee id bouund
<o take ordinary Caroeo uthle <ling buiied, by bis Servants as
wcIl as by litiisolt; and furtber, tChat <lie passing of' a conside-
ration l'or <lie bailmnt only adds to <lie obligation. Su in tho
ordinary contrac< ot carniage, <ho Conuuo law as we have
t3een flot oniy binds <lie carrier te take reasonable came, but
makes himi an ineurer. AI.ove ail, in <lie urdiniary case of <lie
servaint euing <ho master for peraumal negligeac, tlie çon<ract
loes not stand la <ho way.

TImon if i< is not <lie more existence of' a contract, nor <he
shane in <lie w'crk donc ; euglit <he entering into <lie service
îvi<h <lie kmo<vlcdge Chuat riaiks moay arise frotta tho noligenco
of tlue felloy.servants, to bar <lie remaedy against <ho muster ?
Let us examine <bis. If emtoring upeon <lie empioyinent iih
sucli kit r%,rledg-e aniuuied <o a .vaut of reasonabie care, 1
ceuld uadcrstaiud uvhy it shouid bar tlie reniedy. but i< cleariy
doos noV ; <heme ;a nothing tortious or negligent in en<ering
<lie employaient wi<h such kn)owiedgeO; sucli kaeuvledge ta
siuuply inevitabie. If', again, 1< bo 8aid Chat <lie knowledge et'
thie ril heae san imaplied vraiverea tho part oft <le servant
et ail righit <o rcuvt.. î auyocsoe yraaekon
asg a consen<îng to bis eîvn tvrong ;-I anï%ver, anaiogy le ail
<ho othuer wuay. Tho bailIce lettews tle dangers his good8 rua ia
transit, <ho railway passenger ows <ho danger or' bis joumney
whben lie <akea bis ticket ; yet <heir retaodie§ under the con<rac<
suifer mot <hiereby. Bren a stranger bas somo knoivledge, at
leut muat ho presumed to have, of <lie dangers <bat may befal 1
hini on <lue luigluway, a fn>n megligent druVing- and <hoi Iikk,.
But moaqt of ili, ia tho commuin case ofth le servant suin,- <ho
master for personal negligence, <lucre id antecedent kuuowledgo
of the riaI, with foul right of action in tlie avent of tho Xisk

PTovr.-ýrrrit,
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hippîaifg. On ail. point -ie have. Un> f.1Iinvin)_ vtai t - t 31;.) lroiniiic an wiptIl Iîarvo4t. r.q t> vlî> mtro and wt»>, are
6ervatl»118 ront thec ourt eti (Žucess*s B1clich, when iûv1tt*d tu iit 1«1-1luwsivrç;tt)t, %vthin h Ui îî'aning ut the rule. Anti it
coiîifaro the îwio '1ases,. ha.m 11rendy C4nîited îlîlu conîra.Iictaua, Ihat ftltiboii the)

Il T hough the ehan.e of injury fromi the negfligence of feloiv- ecîutract,#r .an'l his servanls4 arefot tthe qprvatt? of the originl
i>'vant'i unfy bu ý;qppoee t.> enter intu the caleuatimi of , -,tapliner, {l>eedse v.,.md, ami XVor11& W«Urr Roiuay, 4 E'x.

sprvat oin undertaking the merviee, jt woud li to iloc te 11. as agaitest a afranger. yet the tiervanta of contractor uuîd
t3ay, tltýt thte rist (if danger frut% tho ne'lgej u tcf a nas a u-otîeu re hQlifId wsrat witl one aniother nti
%vlwn engecl %vith him in their commun tturk enterqt in lîke iltivit".titq of Uic empl oyer, (idV. #ow-, 11 Kx. $-iI.)
manner intie his3 Feainromn 1% ilmter, lie il entitleto "lu t only equity tlerefure andi pulblie polirY> out mniklcity anti
oxpoct the care andi attentjin %vhich the miupcriuir position, andf coilsusteliCy uf legal doctrine tire ie la~veur of the change.

Pr0ulwable senseD ut duty> of the latter ouglit Ie omu ' With tlteqe r2:arks 1 comaîenkl %Ir. A yrtuni'd Bill te the
(Alar4ortIh v, lS!antcc-, *10 L. J., Q. B3. 185.) approval of the Association. I do flot wiSiI te exagg-erato its
Thc simple nwer seins te be, tient a servant lhae a riglit tu iritanc. ,Coipared willi îîler nuatters affecting the

expeet equalty both of inister andifb eço rCasounable wnrki.îen Clas es it is1 net important; but it belvngs t0 unt
Caro', tiotugli Caro of difflýreîît dt-revî ; and lie enterq oi th im)port.tiit ela>>. Statuwery interference with trade should i .
service with .> knowbvetîge ef tlli> tiglit, lent ne lems %Vith ile boitpli.d Nvjîhinît auci.drtobut iioderi expeieîce,

knowledgo ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~a tea outt niue niteltFevitacmra oi~~»i acta'y Aets, Colliery Acte, Mlerchant SIii>tg Acte,
ati titliur ny fail in, tlicir duty. suultç Cbe-arly tlizt ilutîve ten%,.tgientsï rny be requireti te

>I 1 am riglit in til reasoning, thte nulo Nvlticlu tic ive% n wk o 5 enfiuowi t. en frmthicnslY r, ni ua
servant of reinedy against hisï master for injtury by a fellon'-
servant, is. not fecaidet ini strict Inw on the taet cef a eontrat
8uhsistiug bctvecn thc parties, aur on thc fluet of cntering Uic CASE LAWV.
emplyaient with knowledge ot' tii riks, bîut niust test, if' g
ail, upon coniRidcrations. of public poliey . on an opinion, tient onfl ms rigii! nertv wh vraaliwtzdrfr
the n sucht ea-es, )t is botter tInt the servant shuîud i lut1 n ut ql vreyvnuet att in
tik the riqk on hiumself. 1 qumit tIîât thes opinion xi our present mlateriais fur legal researcli are perieet, or tient
errnnee,ev, rier the fLllotving r~eons, ivhielu are ;tiiply a me-. j*ýsuy ut' ttîe Paw is frec front nîany an uîkrdhitelu antil

,c-pituIaita of the positions %vith Nvhiîkh 1 began thts p.,:Iir, seOmîus nutcc.Apnrt truin tic perplexity caucd by
t!e mtîcent of te general purposes of the law, anti the tacts the vonfeiseti st.ite ut' Qer statuto book, aim cçil whielà -ie have
chrateristic of the relation of master andi servant. albctiet te before, and shali au doubt have occasion tu discus

I. To wokma is por mu, dpendnt er Ii¶ a -%y ,, theme exists n difficdly ot' eui magniîtude ia tic vast
1. Th wor-nia is poo man depnden f4rhi% uoly i cr of reporteti cases fruot u hich tuo lavyer lias tu seek

bread uon luis budiy exurtiuas. If tbiere is uny per.sea te' out suclu points as amise frein time to tinte in the course ut'
wh.ean the law ghlîl strive t0 -ive a remnedy for inrnre'nt profmsiunal pra»coe. lVe tiare lienrd that tlie study of the
iUutYrîng, lie is tlîat; persea. Alndiwe luavpe ient, lu many Sanscrit langeuage l.îsbel by tIe native paindits of the In-
cases, the huwe in other respectei deats bamtily by bien. tin peLninsula u be ut tale invulvinag the labour of n lifetiie *

2. A ride inaking tho aster liable ivecld Btioîîil,>te bien tu that ils recundite grumniar iv.m tpreati ont itc volum'es iuf-
titko every car,- in -eIQting servants, andi ili tîuperintcnîling tuctont to fumaist e he ilvea uf a moderato hibmary .andtinta
tlm) work. rile exstn îav eorasa be inpygreat was the scanda!d ivhen 1nghlis, Freachu, and German

betauýe li i4 r ti an d oncrate s fic it e bbraa auth'ers gatherei the dipjuitted fragmentsi tugetmer, andi ruth-
ServntsuNewoul lu inoco by Žlang 10 ic nw lesly cotlipresseti thein iiitoe iimits of an Octaveo volume.

Serate came wu 'if thindfeedws byodl a vulgeiOla tur e e %,;s rom excuse fur the feeling -'f inignation hus
tak grete cae efthirfolow, n rde t aoi i)curM ecied for Sauscrit wira an obsobete language existing unly

to)ry m)achiePy te be fenceti, which ln effec-t ciakes the mteiaster" ion the traitica o ll et seic, ord itc dly pu o ri c
often responsible for the neffligence of one of his serinis 1o h reia neet fs)ito h al usso
towards )thuers, has been f4eund te svork urell in Uuis respect. lite. This cannot be saiti of lair; yet la the briglitest tinya

3. 'Ie obesogestd 1 ro epn t the ojecionti i of our civilization ive have allowed tîmat science tu Le uppre.48ed,
.3. he uleis ot oen o te ojecion hatit ,rih te saune liceutus wirîdl ii the case cf a uere dileltant

,wouîld Lie unfitir upon tuc master, for the master, ia fixing sîmidy our linguist-q have laboumeti sucee3ssfully te rcmaove. It
»is rate cYf wàgei. andti s prices, tnay take jte account cOjl- is te the last tew years that w-e owe that vast ', plagun cf re-
tilagent liis( 4 nrising froot accidents causeti by womkillan tu ports,'> which threatens te reduce legal study frein n science
workni , ms lie uow takes iet acceuunt ail uther lusses. to n mere mcchianisru, anti te place the decisions of our courtg

4. Thc rule suggested would hlp te bind. toaster anti men oin n level id thiecasuistical lucubraitiùns et' mediýCva1 phil-
ioto n dloser andi more friendly partuersluip. 'lle comipalsion osophers. Apnrt froin thue selections et' cases containeti iii
ef law to take overy ileasure for the safety of' workmeil wottogail periodicals8, there are ne less, tin 110t) volumes of' au-
net oaly indure habits of earefulnees, but would co-operate feîorized reports, of wuicd only 15f) existeti a century ago.
with eduer iniluences te prmeto habits ef kindly censider- It vreve wetI if ire coulti hork upon these fig-ures as an ultimate

ation fronithîe master, w'hieli in tomn ivoulti bming botter, liit; but it is 0013' 100 evident Ita n afeir ycars thie nutn-
service frein tic ivo-rkuan, a-adi lai niv ays improve ulueir. ber w11' he doubleti; as fr0511 crises are aceuniulating ut tlio
atutoial position, rate ouf 2250 per annuto, adding- ycarly te te legal hibrary ne

Tîcie are Ieadiag reasonis for -the change proposeti. But lie la tirenty-8even or thirty volumes.
te tlese 1 ;,vould adit the t'oliciving objections te thc existing The digastrona resuit et' 8ueu n oppressive increase cf
lnw. Thoe esistiný lnw las introdeceti a qualification upo reporteti decisions Many le readily anticipusteti; indeed, it is
thc leadmei principle tînt a person is aasvterabie for tImnply fomeRîtatiedt by thc fuetu et' eut daiy expenience.

tortious nets ef bis servants ; xvFîeh ia itsclf is an evil, unless Thc tinte cf a lavyer is far toe mcl taken up with thc seareli
necesusary. ht lias further introduetit sumie qîmenlian, of fir p;imtiel.,r ~oin ~îctinie 5ý uth tin ot minute descmip-
wtiich tle case of Ilhîuev. 'tie4p ani riter i-use-i (AI),elo t h ui t.m lie darcs mit relia fruitu tis sca ichniaLio,

v. Jald,3 Il. & N. 14j; jiaeton. 11111 Joad Gonîpaîy v. Recid, jlest, ivlieut lie tliks lie lias gmaspeti a inciple, it shecii rsud-
3 Mace Qucen, 266 ; Btion Eudt Road Comnpay v. Xil' Gaine, lb deuly lii tom froua his grasp by nt lcase in poit" whliel tle
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court may devin it necessnry to folIîîw. We grieve tient it UPPER CAN ADA REPORTS.
shoul( le honid of î,ur modern iavwyr titat lie is aliaym ferret.,---
ing ont trilles, tlint lie fourtnds his nrg,,inmcutq on petty distine- COMMON 1'LEAS.
tions antl Cnfts off gencral prin ciples PiS prn Ctically useeiss,
that hoe îtrws cach train ol Ehuh i is mnind in sbfie l'y~~t ( E. C. .ToNr sq, M jre~.,î, )Rqsrfer fi-) sie O4iurf

wcarincsqs as Piton as bis point im iicited, and scidomn icquircsCOPRTNOFnA AtY.EAL
a general graitp of the sulject, Uint, ho is railler like a local 1 OrtAit rCITA .M(FAE L
pilot wvhi studics the headiandw of' one particular coast titan 1...-ts'yNo of 1cfat qf ij.,dpaiL

ain expericncedl navigntor iwbu knostvs the front and profile tf w 'ic in< it s Nv -the -Irfondlantmi entr ,nto a 1lond (4,ndiflloc '11%t one

every son-huard. ]lut as timte goes on matterq %viii icomoilo ýjK 11111%t .a le ic.îaln'tll retiatî "nt In e.s% (tai oly lon..wiill

worse and îvurqi Urtne courts %çill berunte more and oti ý fi,,r ,,,'i.. :i , 1 -. t.n1td'Aitgty the-lailtlahiown e,n Vila ai
ease-riddlen, and the minute shlades uof ilitinction 'i1lio le - lls.' t id atlolhfç '1. U*so actl.,n irought fr lion vm, niont isi

lohi, ~ ~ s t ppari ' ovenia -Mc t. u Nýmai, Olt thélt IslyA>
finitesiniaiiy subdividcd ; tho reports will ho mtutiplii in ofeh inuh Ic-.Int ie -fti l il.., It junnnaro. 11-1
;ncrensing ratio by the very r.eîion of the sy.itcîn whicli tîteir Tie lIrai pavtoent *n- ioAlu tisIi lsIt .- I. bruttry. vie nxt ith 511h -f 'March. th

present inordinate buik is introducing and fo.stcring; ando tic 'hrtl lise IVIh of April the rurith h 14th ýf.gito.ai tometrregutaratintunti
j ttittn thiss di aloi fu, i te of N o et*r w-rr. imit

traincd practitioner wtli nt la8t bo alimsst as inucli nt ai luis tI Th, lir.t not1e. 1 is,siln ARn ln U0,l'cf Ao5 uual, 1,,.I. tht, rond onl taise Rth ut*
finic the ptint, lie rcquireli ns an einhryo stndent %vite iï turnied , itsnier, asilth lu at on the 2%ih of lketailer. 151..

lîtoe fr te fiat int to cekbiscui'tcdnîiget milth 1IbN, that th,- Ir,,o r ,uoti- -.. tele cnîi* u n co<nliin pr"e.nt te
looe ur hefirtLie t >ek li coetd uggt tijd h ic. plesintifTo rIghtt t. catil tph It ifrat a. entirte. mLd (tat llie r

chaotie masses of' a legai lilirnry. It i8 tinte that iawyers iiêf.iti notl iuin;c I-,u gist ni attn * oaulaltte.. ilt, dcfc-udanias aern

sliotild liay their boends together to find tic heat taens ouf oh. fctlt-at Thoduhoc rlsnut te uo lfa Jt ur ury, bi thct- nvitaîul
viating su inconvenient a resit; for Uic public Opinion if il.C ut e n totul sutq. uciinfnJr buit-1wCuto

thnogl a oghed aognd i rrin i s e oriida siniltum Nitt Il Decinration on a bond ruade by defendants te plinintiffi., ia a
tlurugil aoîsc, nt i rtonidus otorgial Witt u penalty cf £60o), 8tabject te a condition, after rectting thto e

profe88ihin itrcif, ltostility wili 8ooner or Inter net ivitit chlling Chai-les McKeugli hall pur_-banoeJ the fées arisiitg fr)n the tairket
effcct from witholnt. in the ttown cf Chanthtam, for tîc rent or sain of $1360, payable

Thr aemnyobetits ocoiicton -lih io need iu 12 eual ntonthiy ineirnînents. ais set forth in the itîdenture of
net hiere detail at longtit. sinco thcy are, nt aay rate nntiung ]case grantedl tu toe saisi 22cKeugi, and that defenîlsuts hadl
iawyers, pretty gcncraily recogniied and undcrstood. liVc agretil to becunto silmeties for iaîis that the saisi M.%cKcuigh shuil
ntny rernnrk, howevcr, that tise resutt of tc experituont n as ptO te tressrer of' %ie plaintilis Ille, saisà rext or sun, nt th
tricd iu Franco, aire by ne mens encouragiîtg, as Uie miass of. tites "Iîdlu ln ite manner mnined in the ]case, and siiolild per-
commeutariosi, deeces, modifications aud expinnations, graft- jfoit, iseep, &c., ail tlîo duticu, ies and regulations, and othci
cd un the Code orapoicun, bids fair to rendor it one of tito things reqttired of Maim ns market cierk te the said corporation for
mnoit cumabrous systoma uof legisinture iu existence. IVO tho year 180, anti following the saisi condiltion tinere was a pro7iso
shonid look, too, ivit distrnst ou auy attcmpt to paral.yse lthe taint f tnhe mntcitt ou, ony diefanib ceui lueo iteh
discrotion of our reaiiy excellent judgcs, or any 8 Ioepingý payentoftis ndanuttîuhy hontc icefl h
mensure uof reforma wlîich wouid cast away for evor thto accu- îîrtacli, flint MNcKeugli did net psy, andI titere reronined dute by

inuinîod wtisdoni of ages. There arc nu sucli Obstacles, itou- i iiiit fle .uit cf st). Second bi-cadi, that :ulcKcugli did att
lever, to digcsting tIme reports and wccding ont ail uscicta and pefom,&c, the dutieo, miles and regulatitins and othter tii
sobsoieto niattor; aud tiscre conld be itlîte difficnity i makîîîg 1required of hlm ne ma'rket cierk.
regulatious with a view tu curh their luxutriance for te future. Averuîcut, thât ail conditions wc'-o fulffled, and ail things

t i the opinion ut' an ablo writer la lte papers of' the Juri- happeued tu eutitie plaintiffs te recover.
discal Society,* thal a mixcd committee cf twçenty aiea conid iIl..-t.Tîtat nithougi t he satu MeKeugh made -lefauit in
accouîpiish the %vork of digesting the reports lu boss titan eigist, te paymtent of the firbt aud cf several sîtissequent inmtaimentss,
yonrs, and couid give te the world la a hundred volumes cuastrary to lis cevenarîs, yet t plaintiffs did flot givo atty
stit a compendium ns every practical lawyer endeavours to notice whatever ut duch tlzfitit lu the defeudanits.
formn lu shadowy onutino hy bis own unasssisted sîudy. lThe 211d. Titat MicKeugli did perforai, &L., ail the duties, raies and
digest, 'thon once made, shunid alune bio admuitted for pnrposes rcguitiuus, and sAter týiuags required of boin as sucs mar-ket

ot' citation, and it sltouid ho contintied hy resp.onsible officors- cierk of defemîdauts.
aýppointcd to keep an authentie record of ail imiportant dcci- Tîte plaintiffs tvok issue on tese piOfls.
sious. The case wns lried in April, 1862, at Chsathanm, beforo llagnrty,

'We ntetainsom dout ibethr tto dges cond h pr . ~ The bond iras put iu. aud it nppcared tint after thte condition
pae lu ssrta sote o cîted 'tr iest sou lied ae cou- tîsat if M,%cKcnigi shîouid pay, &c , the obligation sitenld ho Ilnuli

paelin whrt au qumest cio e hnn lied acrn sit voit], otiterwi.3e te ho and renn a fuil force aîîd ciet," te
pasaos tîe utîcpats. cnuo .oigetfutiowing irords wero added by iîitcrientionî .uIlprovideui niways,

tlîat White and Tudor's Leading Cases, a wtork wich is inl ttat 'tie said municipaiity 6ltalI on defanit being male by îLe uaid
fact a digest of cases on certain outlviug points ut' equ t y, Chles; MeKeugli iu the pnynîent cf thse saiti amtount montly,
forms two volumes et' a mucit lairger huJk titan titnt of ordtnary give notice thereof te the :îaid olilgors." Tite plattifs3 oîîly
reports; anud irbether any reporters, officiai or non-officiai, proceeuied ou the first broach, viz., nou-paymeiîî by MeKeugli.
wvonld record thse cases with lte brevity wisich i8 atîaiuedl in The icase iras nioo put iu, by wiiiclt fle plaintiffs ia consitber-
the very usefuli work ia question. IVe caunot, hitoever, feel ation uof $1360, to ho paid as ment hi' McKeugh to the treasurer ut'
insensible lu tho imperativo necessity uo' conflning oui- legusi plaintiffs, dentised te biats for a year, cnding tite last Snturdny lu
lore witbin a reisouable cumpass. The palier aboie aliudcd loi1 December, 1bG 1, 'the focs arising frotti the publie market lu lteo
is perhaps a lit1l 1,00 sanguine, but it is utseful as Idvocatingý tu'sn of Chalint. Andi beKtugis CeçTnniedte 10 5ay 111eZriait in
the oniy fensîble metbod of' oseaping front a difficuity, aud as twouve equni moathly luttaiments, tLe tiit te ho paid on the last
offeriag many practical and usefu i suggestions as le tLe i day of' Jarary, 186 1, aud each of lte other instalinents te bo paid
menais hy tihicis su desirabie a mensure of reform mnay ho on tLe lest day of every succeeding mnth. There wei oIson
carried otît. (Sec Warru'u's Law Studies, pli. 84-4-816, 2d cd.) covensants not material to ho noticed, atnd allise end n provio
-1rom Iise &licitor's Jouîrnal and Rtelorter. that lu tiefanit of dite payaient andt fuifilment of tise cther coven-

ants tise plifintifis miglit enter lapon, posscss, and cttjey tise said
- - mar-ket fées notwithstandiLg the lease.

* l. i.paper xxix. Dy George SlnŽet, Efq. By a statensent, reudlered by tise treasuren of the plaintiffs, it
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nppitre-1 liit fice iniktihly tpnymet: t fir .1 nuîary Wall lac) nin e! Ilion Iltie tam il fle i itli of Jiiiie fullawiiig. Or tl:iq lefaiuit DO
ilii til fleQ 1-~t of Feliri: lry. lSfl ; lint f.r Februfîry waq mi.le on %ça r i tvcîil. li nal o g mi ai t defil)t on fic ho Iý tiof Nlty,
the 8îh of Ma rchi ;tlint for %Iircli (n ic ue It of %Xpril Thl ic 11w iti Ji i .e, ii i Ille 3181t of .1 îdy, nîiing n paystent ititi lte

nex pnyttient for Aprèt wf.n flot made until thli Itl Ii F J ne. 'N b 2tn.1 or .Aigult, and d ieu lie onIy prii.l $.W. flot liaif f lice ult Illihid
praysilviit wî:tu tlien miale .:ntil the 2ndI ni Augulit, 'Ietweeii wijch Wivi glue on th:e 3 kt of Miy, otîd fhlifrat niotice wiicl: wae giflena
day ndt file 16th of Noyletuher, IN4IJ, fiacre tyns plail, ineluling woî ilntaci tîîo 11)11 of %iigusi, andi waï ierve,1 scion after, lte
Lotit dnîys, the grost Ruait of $340, intakiîîg a total of seven monulue' lireciIo day nlot being proved. 1 tlaitik ito jutry içould .iecido tii
rent, ainou:iting tu $79i3 32. to bu a notc îiniv~thii realloiable finie ; ni tha.t lliev cinghai to bo

A niotice vira given tn efci: of lte Iefendants, tlntel flic 10ti of told. flit fle deiay wn-, fromr flice very choracter of the *rau-~cati0fl
Aîîgui.t, lqf;l, by the triwn clerk ef file p1antiffei, flint d.NcKeigli .Igtjlut the ilpirit of flic provi,ïo, ani Iiat lapon tiiesoi ildiîitIcIl

ivia-i a consi-lerablc qum in1 arrears in hie. Il paynelt.e if flic refit fact flic proper coiiciuti.îîi is, fit ai) un uflicietit notice liras giten.
of flic tua(rkeî- fces." TIis waq- tîne first notice given. SubtIi.utttt l'ien ne to flic effect of want of suci notice. If (the notice) ts
nnticeq were given relpectively dated tlîo 2-Itt of Sepleinler an- o ndiition precedlent t0 flice pliniîe' rîglit te rectiver, atlil (
flic .'l of' t)cembêr, 1891i, l'y tlic lti of wlîicli an arreirAgo cfil generni âverznenttin hlic ieclaraiîton finet ail conditions were fullilleel,

MM.i wnqra claiimed Anoather leIter clairng $5.52 *i1t, anI andl ail tîit;tg topne u entitle 1lnintîlffi tt, recover. jnclîtde
tlircaening legal proceilingu ngeinet defenlants as MeKletgli's tîis çutîdttioî. The plei fa the givitig ro)ticl: expresaliy In ise
sures., iras writîen te tlicm on tlic 24th of Jiînuery, I1862. 1.t aiid flie butrden of proof as ()n flic ltitt
tile end of Juity, ùISG, file -um of S340 iras due, oaver land aibove liti ny oipitiion they fieilci to seairi tlicir ttrerment, an Ilire-
-1i1 payments moade. Oui flic 2ndl of August a payniciit of $54) vills fore ffaiiet te inoke ouItfli eia- statei in the iiecierntioii, ani
maIe, so taI Olt file lotit of Augusî McuNeugli was S2.13 in a4 a coiscjiieice tlic ruIe fur cnlcring ai noiisuit sbeuld bc ilna
arretir. absoiute.

If iras agreed defendants Aaiotîlil have leave 10 more te enter an lier cur.-Rule absoluto.
nonsuit oit file cIlection fint lio sufficieiiî notice of defotil ilas
giveti. Tlierci ias ai0 conîtIs as 1 te i foregoing i.tîcî, and if ias
ieft Io lte Court ho apply te loir thtco, î:nd lthe plilintiffs hl
a verdict for thte fuil aont t cliîted. INlit GRANT AND TUE~ CITY op TottONTO.

it IEster feria A. Ifr.Nabb obtained a ride ni.ji t0 set asile hliel~tu-Slaa~Detrs
verdict and enter a nonr.uit ; or te reduce fle verdict te Msud: SUI Th,, mtttiit 11 Vrleh ZtIý eithortieeli tItilng bv tho clty OToranto lir Il,
as theo court sitoull duetitine, according te flic letive reserved. Ou friii.~for e-i.ltt)i.' purpe*.-. AI 1-v1,w tiliii. I.'.ni ta -al MAîi

7tIl f .t'.,. -Ii. 'T, t'r,.id' for lthe litai ol'additoota detuciîtur. for
In flic folloiig terni hcckae, Q. C., and .-Iituit siîewed clause. elA' (4lr frie aat 1url,-.'A lapin an app IcAtwn 10 quieh i:kt> bt.tw In

ilft.VtiIta supporteid lits rie. ti i grnuu, t Lit oui IhV f&t.l I dî not ýh*w ûily auttority litwfrrnîglt

Ditr'PEt, C. J.-I do îlot perce!",o flint ttny icave iral reserved IId.ttîat linurqli tt.Iv-taw in it rectut rteferie to homiute. wîleh wa.-q
to ntive to rcduce thte verdice. at tubtîr fat. it colid fle:b ietd ilat fi t,.wiq ne auth.)rity fer r.t't.ug the

Taking lte provisoi as attaclied tu and connecte,) witî flie irerds ltain audail i ri v (rra.. out ne%* wo'.u !auttiritv *n lia auent anîî.ertoi
il ed'tely precedling il, naîinely, taI flie obligation q

t :oulgi Le by 'tatute ln taot Irtîic proret the ciurt iii is dus.rettoa refutid al rute.
"1nuil and void, otiterite te remnîain in fulil force atid efrect," the J!oIZitisn applied fer o ride tuis& te quili iy-iow No. 318, of
fair meaning ie, thatt if '.McKeiit makes iiefault, flice bondl is t tho Cîîy of Toronto, paRsed 7tlo of May, 18(10, and etitild,

lie in fult force nuit effect, pruvidcr i le pîoiuîiffi shahl, on delziuit IlTo îirovide for tlie iessue or additionai Jubentureg for $5.1,0100
Leing made lu payment of flic btipulated amoulît nîonîuîy, gave for espittiade purposes. " objecting îLthefi Ly.lauv did ali;l showr
notice titereof t0 lthe obligors. on flie face of il any utuhority ln lair for raising lthe sum, ner

The defendats have contended that ltougit titis îe flot a formal poion lit e ttle tes-atin or esainadie purmosen Irnci aiteacr-
agraenent on tile port of flice piainitiffi lu gave notice, i saCn aogohrtigta eetrsfrteiioesmo à,8Iitou introduced f,)r titeir, thu, oibligors, protection, an ta poatio e iseîid lot-aisie for-l anaoprpcs opae
neiî-payment Ly MIcKeug-I of i.ny inntitiy instalmelt doues DothaLeniud -l.
nionie forfeit lte bond, unicess lte piaintiffi, g'uvo notice or sud: The recitai in flice Ly-iaw sets out part oflte stfiluto 16 Vie., eh.
nou-payment, and fliat the iront ofeducit notice, on flic day wrien 2191, the second section of wriicit atithorisceli te corporation t0 posa
te first or atiy subsequent montitiy payaient felU due, discliarged , ,yiwbrieabafrsctauaonnteceiî 10

thiîen (tié ebligors) aitogetiter, Lecause flie defudaiiîts sSurettes
treulil Lave Iliar o rigit te1 insiet ltat tue plaintiffs thouir) un-
înediateiy enter tapont aur) receive tlie market toile as soion as
IIcKeugi made defauit, land titl îIey irere deprived of thie
opportunity of ciaiming thils remedy for îi:eir livra prolttion Ly
rcanon of titeir nlot reccivîug duo notice of lte (lefault.

1 tiiink tii provisoi does oaperate t0 make notice of te defauli
a con:dition precedeul 10 titý plaintiffs' rîgitt to coul upon lte
sureîies, and flice only questions are, wviat is lte proper construc-
tion of tite proviso, does if require flic notice of auy default n ny
montitiy paymeat te Le given immediateIy suc: defauit takes
place; and does titis omission te give proper notice of defauit Sn
paying any ont instliment, diseitargo te defeudants as t0 DUl te
re.4idue titereafter to accrue aire?

Titis proviso does not li: lte fimie itin thich notice is te be
given, nor le titero any mule of law absoiutely determiuing il. If
giver iithîn a measorabie limie, it wol-id, I appreieur), Le enougit,
for I do nu tink lthe defendîtuts 'iouir) be discitarger) by te fact

filial, default Leing made in paytnent on lte lest day of Jonuary,notice iras nlot giron to flic Meendants on titv foiîowing day. Il
Nçould, I. apprelitnd, Le o question for a jury, »f fle circuinstances
%vete suc: as fairiy t0 rai-c flic question. Butl iere it appears te
me flic utîdisputer) frtcts ]cave nio reoou te douitt iliat oughtte b0L
flie conclusion of ajury upon tein. NlolÇetiglt iras lu defauit ;a
usaking ne pîtyment on lte 301it of April, antd dir) flot pay flic tam

v Iuu8 ay o ue eeary for tac purpoe ni contructing the es-
pienade, and) te issue MoLntutrcs for tile purpo~e of redeea:ing the
saine andl payîr- te ituterent, in any by-law te) be passeil aultho-
rising flic said ,oan $150,000), or any part titereof, aund lthe issuing
of uchenures, te impose a speciai rate, &C.

1)aAeFt, C. J.-This aet being expressly referreal to, anal 'bing
a pubie fict, il cannot be sir) flic by-laws shows no auîiîority for
raisiug flie satinm anal as flie oct shoews the sumn wicliitxay Le
raisca)t bc L $120,001), aur) as the by-iaw oaniy provides for raising
Ila futîer suin of S$54,000), "Il fcortainiy alles flot appear on the0
face of the Ly-iow flit the autitority itas Leen exceeder) by reason

oaf any previoaus saiteî tat may have been raiseai, omoulittng, to-
getîter irith tue S54,000, te more tItan $120,000. If iluct Le îlec
facu, il sîtouir) b piainly asserlîd, and mode a grounal for titis
aupplication.

In lte exorcise of the discrctionary powrer given by the MIunicipal
Act, ch. 54, Consol. Strat. U3. C., ire sitoulal require a ciear prialQi
facie case t0 induce us t0 garant even a raie nisitoi0 quash. a Ly-iow
passeil more titan tiro vears rage, anal fully acter) upon ; Lesides
irnici for ail Ilat appears, titis Ly-lav may possibiy have Leen
speciaiiy prraniigqtel, lit doles flot anipear if hfia nlot Leen,) aîîd

Ition an aipication to qu-osit S t muet ho made iviîtin six mons
aitert'lts promiulgation.

We ltiuk titere shouir) Le no ruie.
lier cur.-Rulo refuser).

18 6--.]
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FORD I.T:1 AL,. V. J O.Es 2 VIt si/y e".trad fî., 1 .o-istl. niii blI ii t'l fin. /r

ief h fllJ(fy I. leio i in 1.1. «f'lni,...l'lYi n 14-.1. li' vs. il At ih, riîî'' l ...t iJ11#.4 iii laus'- Thr iipl/ to l4rqj.9 d'4)±e-ts In -Ai~ s 'rs' .ig f.> hjlw1'f or li'tii tltý 'w li/toti ici uiy * ýtn
Ou'.e 1) Il 0 k' fui/rie tIi. auw'r f ruai Iad mcraze'd /1/r ln f0 t th T f. 11 n, -xfi ri lvtlit tf lm. roz' tffllî fi l > intsfhlilg G, thiCl. lsu atits.

Q> . SiltI a pruîfs. or Confi.llR tluaI tiiîul JQIstult 110 ,hb'taiR nasa/r. l 1 Quoi-e -Ifs rg piu ... î,r frit. A Joîlîl I'fck llSd Cýiiiçuîiy, lut. nIR .ttiilj-ntY
eioiiR a lx-ses-ul~ haRd~ilf l afsii >1-1 , la nid, p i-u à îir d lilitd

Upoil bigs lsfluh <lh/iflif>l lil-irui At !1w, dirll)Z 4Ii tirr*r o mfIi uort~. tù fi i iîilu o/Illui Tfou. i-b5>p Cf,,îîi
ssi.biosmtlg ruf iit u t,, reovir fromos/~u fua it.s-us, nu default lin Wf~-rî .iilat ui.li .»l ii iii. i/tri- l i zbo ruîuýset wlth h e f>.I l Ibm-

I- . 'ui lu.d .f tlti. m0',rMz, l'iîu. mliuttid th:Ri fio nugeiini.rl ~ ~ut fle rîf.,cunttoCot te1'
11i-I. flui vl 'un tù o foi minin litfi %ior. l in l Ilî,iult ili4p î t.us>il en- Wt os îfuio w' fIlti
1111. fb h..iI5rlKea,ýr 10 1', bqwiiîi f i tîrst 11,.ý r/du't ol.ii. î t ,ud. er n

tù h, ýt 0 te hlmnt awIllmtýe t» ,fuýtlt w> ý- Tiîe relater oitjeCled thût Coste weeno ligible t b el'o Ced
tlil to 'îeo..,r. Towçn>lïip (outuncîllor of theo Townsip o. adnat ýcoo
Tiîe plaintiffs ciaimed title as lîcirs nt laNv of D)avi. Il. Og.lcî tli si 'ýilO/t5up 01 tlîc grourId -

Ford, lait, or the lt//rt ýf Irockvil!e, in tue crsunfy of Leis st. Tliat lit seas a person i/aving liy iîimself or patrtner au in-
F-uquire, deceased, wiho claimed by decrd froîîî the Trust andi boi torest ii a contrnct. wiiî, or on bebaif of tbe Corptorationa of 1150
Cornpan 3* of Upper Canada, -ali! Tovn8ip of Nlailen.

The defendaruî, bcsides eîeQnyiîîg the tile of plaintiffs. elahacs 2d Ti lie -,%s tiîs.pîalifiet froîn being eiecîcd Zsy reason
title fin hîînîelf by d.'ed (rom Jones. of lis hein; a road comîîîîiîsusîozer oifice corporation oftiîccouufy

JOn the trial proof of no defaukt hiavilg bren made in the mcrt- of Essex, and a pi-rsor recciviag au aiiowarice from the lquId cor-
gage s/ss gircîl. poration otiecr titan as ai Depuîy Beelve or Wârdeu of theo sîid

The defeunaaîs counsel objectedl Ilat tihe tee of lthe land being corporation.
lu lthe Trust sLnd Loan Cumpaîîy, tli piainitrs could flot musifîtzat J''yi fur relator. Prince for defruinnt.
the action. 'l'be facîs suflicienlly appear in tiio judigmeîît of tlîc Icarned

A vrdiict ias takea for lthe plaintiffs subject ici tie opinion of judge before ui thle ]/)lter vras ,4rgtlvd.
111e C-ourt. Iticii.itîis, J.-I blial dfspose osf tise second grounul first.

Tile case ws n rgued on points rcscrved, by Anderton for tlîe itre21îJn,1/,aIl-arsnspsdbyu ont
plu cs iting Com. 1lig. Es5intr,Onte2h ue18,aIvlw aspsd yheC ny
Rlohri, Q vý for defétnant, cîtd 2'& C-'îafad. Qnoaiý v Co/ificit of thie Couny of Esstx, of 'evluici defendant lia3 tlkei a

Ier, 7 U. C. c'. . ; Rrberzsoa V. uaera 17 U C. Q Il me bt appro;uriaf te ,i1 fer the improvenft tif certua
608 ; Dot Lyarer v. Cùldu-zu, 2 Q~. B. 144 ; XasUucL- v. 9JEu-u roauls ai id bridiges ilu the Couty. Tilt By-law providcd wbcrc tiîo

C. C. P.J 407 MliiJo x 4 mnoncy should be expenidd naîoing tlie severai roitAlz ad commis-
Daax~a, illims o ~L W4~ ionerî afîîolug-it tise otlier3 as follows :-' <Jus flic Towen line lie-

For maie J.-iîema/ria fctsappar 11 tlat L I O twecn Colhle..er, 'Maideîi andl Anderdon tilt Suif of anZO d
Foiro made a mortgagc in foc of flic jîrcloses. te recovar pos;sessi on tlîat Mes>rs. Coste (hc deendar.t) anid Cunrûusighsam bsc Commînis-pany:0 tis ejemet brought, t lte Trus ad Loun Cotu- sionerste, exîsrud tlic sanie,".'ie by-.iaw tif r proceed 10 ruact

Psn *.th4 te mirta, cotaitifa roiisotht te mrtagor Ilta h ioeof teabove ivoril " o bc (lotie andi perforncd ainiglt 2ýûtaiB posssiou unf il default; andti lure lias bren DO dle- ufüresaîti siiud bc giveii out by contract, by public comupetition, lîy
(mult;' tîsat tise mortgagar lias sinco diei, and titis ejetelmoa i' tie sliid parties duly appoitîtotd to 2periend tise saine, un or be-

broiegbî by bis licirs at Iase, claimin)g tit tilt provo for the fore thse first day of Scpitnîber next, îid blrould any one or nioro
morîgngor remniring inîoseso cojures fuir tht-jr benetit andouhJbv etoec ate ult cprseu h it p

givesthen a rght e reover 1 ioîuted for flic leting of suc/s work, tlien ally oneriurmber ofsucli
Theca> o 'P fall 3Bin. N. ý 08,La beitcormîssioners, l. carat rny procrecd to the letting of t/se s and mifrequcnîly acîcul upon /sy our courts, anîd il, in cifect tircide'R iLat Iltîst mil cosîftract-s enlereti into for tue performîance of any ivoril

Ford, thte rincestor, hadt hy3 'rirtue of th(v prorlso tluat lic ShOuldto n-bi, donc tindrr t/se provisions of tlus Ity laie, stint bc signei isy
Y-dain po!esessioti îsntii tief-tui, ilcîuired front ther 'rust avil LaD 1ioCos11,ioîr letting tue same ou belinlf of the eorporation,
Co., io -whom lie bsail cou-tryrd Uhc fée i/y way of nîortgage, a and iti baunit due for snch work iul-l be, pnuîli b the <'ouniy Treas-
terni for as leng as bo Ladti ime s'iven hl t redeem by patyaent urer upori a certiflcatet being produceti, signeil by tue Coinissiotier
of the~ norfgagc money, tunîsa lie miade ticfault in avly inlerme- or onnsiae letting tic ,;lme of tlic worl, If 51riIg been lier-
drate payaient of iriterest. iarmerl according 10 th1e utrAct," antid IlOiat tle severai comnmis-

It sens a chatte! inîerest-nlot lotie of frteholul- tixat lio tlus sioliers iîereby appoinîci! te sîperinîeudI tihe !tctting of 5/ny work t,
ncquireti, limited in pint of duration til the day of pmyietst. of. 11e donc as aforesaul, shall reccive tiîre per cettt. UPOti ai coatracts
te prinipal mney rirrivci, sibjtet 10 forfeiture l'y non-paymcnt elereîl iito by tiîeuou.i' iself ;îouiîî f is lZy>
et anY stipulatzid instalimnicts or of interet3t bat as a6 chatlt Illy i ens0 ii B , te rofisrlt o ef th b e y yth

interrat~, ile terras oft on luslaw deal lestin lar in5 bcir let byv theî rconintres ituolilneton i$deail estinbisbeis n jw, rli> -recouîimismoners on rebfore th e ht of Septcnsber 1861, andi frontthe dlamnants in tlii-t action. Tiîe fer diii nGt descend to theai, the0 natiure o/f flic work it il: po"~ible <liat ail woisld be conspleîrd
tiîough Uicz righlît redecmn it diti, and by laie thse terni vresttd lu ,iitin lthe ycar. At all. evcuts thse tirfendant seis te hua" re-

Tse C.caDz ofusthIerefcsbedcrr d o1/.lfnal .'ti/-td on the l2tlî of Deccuiber IStA, ai tise moncy lie wasseoitieîi
Theiozeamut tercer bcdelvecuy.Pt-s o dedfndantei respect lu bs services undisr the By-lair, i-o tuat lie itoullI

Per t defodanthave ne col/tract iihi or îleîusaadagaiasîîteecorporation in reSjecCt
=- ý 1 Io - uch services at thc time lie seas chosen Reeve.

EJ.ECTIGN C,1$ES. I li bail/g a Roaud Cofufaissioner te expeid nsoncye raistid in anîl
for 111U, dors not neccssaiiy insply isat lic woiti lic an officer of

2>!qrlruiy Rôsrar A. En.auuu , l~d L4O tise corpsortion xitlîin lic mnaing of thc staltite en as te mah-e
Tilt, Qtr.\ x -ritr itU ELATIQU OF AUMOR V, COSTF. Iliiiîn ine-higilule to b1e tected iu 1 K!, unies il, is clcariy %hown iliat

V. CP iS i ~3.Iuuutp'l f.uurZ-)u~ia2.u.55rn /, 
1
i-~~i'~ui- Iris Jolies continued.

On(1fJn, . u. f-awvstaoed1 cap.oiD> Cuii-lo -Eu' ?YV&î i-- tiscrefore Uîluk as to tis gro-anul tital thi. relatore casec fals, de-
Prliari -, 2431 for thclurî mrnieau-îtof irIs/i. f lto4a'lu. ftr/dreu afliCil y - fendztnt Dot bcing i-Ilomi- to bc an officer of the ciliporaticfl ir1rn

aruonst othemi - oîuth fias 'lsinefa. il%xei't i-fuistr. Ntl'1tfi sud Atiili--ii'it clecteri andi aniy cofitrnt tihe corporationr îay )lave mrarde itti hlm
the SUe. QI *9». ai-d IfîSt Misai-r.. Cuiuts ifîis ilrfiudsîut uol t'Uangiî>ua fr eçtles.t i frhssrit edril»sc omeinri

' ss.sue-ry tuS tzp/iiud tiie ea tir tua -1 t i'e rl -ommmlsu>u/muritrer-.tcîpoaehmfrlssrie efec sscicîmsinrI
li' tpuàntr4 fu î;tiur5thein. R> uiffuuy wAto f51 onî 1w 1rr .s.f'i.i 861, ltiaviDg bectu fouly perfuirtucd by he payînent of' bis commis-
I;ball rtellie tr-x, perrxlt. Rpoauaîcutrsct.ufr-resllIoa'y lîuea. uad"rîflue ioin irider t/se Býy.lsw on flic 12t> i)ceîabcr 1lîi.
Isroei-iousoltblg IlA.us" On /,t>eeembier. Viu1, theS de&,nnui-rce ait'it i Tire first grour ' à.ke'n by relator is supportcd by bis end/ir-Mthe, asM i-' lie wss (tu/irsl fis in. reiecf of hfi. 5.-roui-es uun.lr (l' 1fr fsi-

Reld' 1. Thsî Pro of fth,, Ms'r .t ..-f Ifet,;Rulint Mll;u ua if-'al timl .u'' ho nrifg te bor the fouioin- fauls. 11/51, tI/re seau estibiiliei a
exrad mor"s rsls.'i uuu and fui- j5<-I. 'i/i noS nrsriily ffust h,- ai. j'int stock cotnpaLtîy caîle.. t lie .Viltiertslîî -g, Nialilen atiti T;lhot
a-. rIS-ii or lb,. o -Jsr ii lt.>t nimnsus.ft.' »ft v r ýi c~ Illank anti sravc. Rtond CR;RipAny. 17/ iicit conîpaîiy, dîiîg 1la',tC«t. Sut 7.. n5 m0 r/salutý i/t tal o .fW olceiDd lIf, , uirlend CIi-sud> Ri-ft = cr /eTwshpo aJutol tc alt muî i

that Isis dulesslrox>tirln.tl cr h Rwsi fMiletlo tc etoaotto i
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bu lasiI ld a- Iiltlîat lîY thti zie f l iihi ii i ltsoî ati o flî rrl aIr il 1~iîc wws 4 lu'rl ef liéhe t iîity Ciîucil of tho
tic es:il lt uck, deftVtdatt It, lnu vote i ttiu cuuî ulyi a :% d- t 'îu îty o, E se. awl ztsisueh vthîceri ltiaIttî Oe Litody of' n tîrtifici
recalr ilîcret, thrit abie ciiiuy dolrîîî abc last yv:ir elittred ilîto cul)y eet the, n"i'Oslletit roi) ut' the o fwn of .\îîcrtirgh.

a coiîîract iritii Mîelîîorl Shçîte for hIclle rc¶o of sten fli,; îlaIhdî.it lie g%"î a synopsis o ut tlîo nes on tlîe roll, and
mlesO of the sali! Roal, nad chîatdofvudaut is iîîiercsted nt % pircur 11w. ro,,uît lie ariieil lt waI, chlat tliere %v%Žre flot the limes oIf i500
or otlierwîo, in tliv cotitract enterci! iîîts by Sùbervîle and the resident relodr and! Ikouseliohlore on the hast reyisei aeess-
Rond t''oulîpally. tilît uQll of the toiwîî. Ilo îleil swned thilr îefezîdalit waiý, by a

1 [lave read qll the ait filed on hiotIî sî,ea ini rrfereiiee to îy-law ut' tilt corporation of theo coutity, pcassi'di 011 ilt taveity-
the ni.atter, aud an11i n j'tified tIuat <'i a pariier %wîli or soVcili of Juile, 186 .i, nt'pointeil rond couiss ot superilitenîl
intresteil iu tIe coiltrct (if Ille rond coalilly, " M a qo îisqtialify itîî' exporîdîture of iiolliies te) lue oxpeadehd laponî Certain ronds and
hîiiiî fvolii being v1et.Ccil be uof Ille Towi.)iîp. 1 do îît -et ler)iilg.i an Ille said coity, and by theu salizo by-law it was proti-
;îreseliît lecide tîit cuîttrig incoacotnt;îl a rond loiîîpauDy îld, titat, as suacl coiîaisî'cioîer. îhefentilet sholhîl reecîto lin

<hsîifh aPerioîl frol beidug eleirzed fW-ue iii ('ouiîeîhtlor ot' .1 !tloirance front the corîîorstiîil of E3sýûx of Z; per cnt. ilhiol ail
Towcushîip wlioîî ,ucla fowiihlip buas taL-i stock vrîll roild cornpany. coruil nts icutered itby tlle>sail m rînî s~icIî comîin iiio ner,

I CRU sec uîuuty icaons' whîy tlîe taiîg )fstlcl2 a Coîitrilc ioli ucbîiî :aid alîloiit so dite ais nforesaad, was stiii due anu )winlg,
,wirk a dlisqualificationi unia Dot pre;îareI tel say tiit ît iroîîhd as liesa icîforinieil lnul believea, froîn the couîît> corpîoration te

not bci carrying out the spirit of tlto st t g Whohld chiat il, did d eir thiatît rr oy ofîti
coxie iliu in th ct, and chat scîcli a coltractor coaîi tiot bc Vi'nde roh.îavto r;r Pvier ofendant.*

ceocil Rvev eveu if lie couîld bu a comiilor for Oe 'l'tîurntlp. ,Jdle eae;Pmefrdfna
se hohling perlhiapa Deltel th1e lai-gel portion of tlle stock ol. Rî?cItAlIZo, J-As Io the fir4t grGutiîd of objection. if theO case
lt*àd ('olipauly. Bhut lisin chi, 01150 I do na)t feu-h jistifit-il in coin- tlrlivit lpol la, 1 chouhîl rqrortiniformaîtion, tlîe nifitlavits
ing to tie conclusion iliat defe:îdaiît wgn- a contracter or iîteresýtte filed on etiiher side binra 'o conflicting ; but as 1 Shiall diePuîso of
in the cîutraet in a setce to e) iitt lainaî. it la îlot u-Cces5lry ti0 the uiattîr on the other grouinî, 1 tîliahi Dlot diclny Dey deellioti
decîlo tie question lîow f-,.r luich il eouatr;ct if il iîad licou euterýî tiiwrelIY to asciirtain wlîo la rigit asq to tîe nicmber of retzîdcit

into ouid inteworkc a dîîuahfi~.îoîî.froeIîllWer andl wiohDbolr teurimes are on Io assessannitt
I iaistUtorfer dcoio n fvourof ie îcfcîdait ~~ ~ roll of 1861 for the townuship of Auîliersitbirgb.1 mut tcreýredizide n fvou ofthedefildat o Ibs -rocdý linte taltýendy inide au îîlustrnct iii Uic matter of costs eof tho

Thet ofly recntninug litiOuii theo cos. htefeîdnt Nit i prîy of tie by.law pasd iii l"61, gppointing peoisons te expen1
deîîving nuy3 intcest ici tlic contl-act 0fSetîrville iidîîits flatl 1 Tilto ou,îfrn crs utecniy u e ld tore ade
us euîploycd ai; lais agent, iliat lie receives frein hîin $100 ani 'lis iliî âlî apply to, this cas cxceptthe one nnîaiulig tcle Cocwmigsiuier,
expeuses ns iuch agent, andie lu ctually cîgae iiiilt Wvork., an chat part wchîcli relates to dlefeudait's nppeilltmnt talc cein-
Vîltitst lie is2 acting abius %a cie agent of thie cettractPrs ho i: hiy miusioInor is nas fohtoiws, riz. , I "On liii tearf lino betuccen I.L den
tvirtîle of lus otlliceof Rt tetv of ictheuip a dîrector of h Uiwi nuliderlüe le-ning »ýPto the t«rtn tfAbrturh Ui sucr of
Itoad Compaaly. as sîsclu direetor it is lais illitv to sec tchat SI ber- $110, ani tliatMesn IColfiîge, DcL.itle (te dlefendaut> and! ci-
Ville Perlormus îoîtrn.et. nioi, ntct tit t'îiiifaîy, tlîougl idngiginî bieconllsîur t0 espOd l110sale
tit i.trict exîforceaint of î-iach conirit nîlgîl cause Sebi:rville pe. It appeiirs front thie plers filed chîat tic amnanut (lut, defenîhant
kiluifiry huis. 01i fIe otler biand as Scliervihe' serçant au t.',enl imier tilt,- ha--hai for liiNi wvrices ais sucll cotîîui--îloner lind flot
it is lis iiiterest and! perhnps lie uuay coniher it luis duty te do thie leëIPl pt Oul l i ittaie of lits electiolini îtp'tre Mý r.

-work- in such nî.nuner as uiay bchoa lîuîiroilltibîe flir tii-; cinpîtoyer, Kýolfnag, UIl rcove -f Atlersttluîrgli, siated abiat lie vraa preieuton
ilu wittiet cas e tie eattcst lie is bo>uuet te PrOteot ns Rec, uleid the 27t1i Juine of' lasct yenr wthen fIl liy-aw te levy a tax lin ttio
diruetor uuîy suiffer. coumaly of Essex for tie irnîrovcllieîît of certain roads1 and bridges

I do lot, thl i ay niatiolglit te pliace liiîuocifiu scîcli nu e.lizivo. i thueaoeit ceîuîy of r-szýez was pasil, and chant ho reunen-
alposition, andîtl ti% flot tiraîiiîîen iascch a alitter tir Ille beri§o au oc0 îcasion of tlie pvi of tlîc by-laur lie atsked tlîo

Public ilnteresta othol b ali uircîl ikI,t quîestioni of relatilr, atlîo itaec lit the cime solicitor and! clerl, of (lie
loking ut the do-foîîîîaîts oicn coliuîct anul positionî as se, cap -ail îanlicipaîl cuicil, whtethior, 13s t1îey were acting inu iîcir ca.

by htiîself, I oui flot dlispose(l tii gîte hîuuu %(%y litttpcity of retos iu -Imperiîîtcuiing fie appropriation of' iouit
1 shali fuerefore deelîhe lu favotai of (lie defetiilait ucithueut coste J'or couîîty or town line ronrds. and! ou lettiug out the centracts for

ta citier party. (lie -11une, thiey couIlut, accorifing te laie, lio grante!l îînder a ;>Y-L.,w
nui îîlîwace for thie cajiOlIsOS îiey wuîld necessarily incuur iu

REGo. EX rL '.-hc\Uaor.s Y.iau;. futfi lin-, fîcier prescribeit dîîtio, nul thîntt hie sa.! MMulhea ane-
i srred fîa-t clîey îvel cing ii thîcir capiaeity of rectos, liait thlat

0-ili. SU r c", rIp, r-t, '-13ip <nqesI-iipoifcioî)R~~ir navih a nloiv.inie cohld lie ruadce c tent qunier fie I)y-lnw.

ti ~ ~ ~ '. tieîit-iîîttitteî utîîtl u, n.i r h, eu> T;l'he an-ce set ni, !>y ilefendant to tilt- second objerzioji i«, chat
Stii-iit< iîîi-e allé -i- iii niiîiiituîitil Il, ' tIi0i 4, rî-,ti 1 ut ioaq. uthila, acttig as cuiiioîrucider the by-laar, acting in
iiitîis spiiuu i) ii id î-r-iuluî î-,is. i. Ih- f.,i- t. ii I-r iI lis cnaait3 cas recto. au! tlîat any Couapellatien aucarîhel toâ in
s'vk.aiîiti 'iioistxn-r. i it %.ii . i.. ,fhJý -Mi j.lî ' ii si

iît.iî Ktiialii,I iliuJîIîi I, lIe" hue. i-f lis, ttiî.:i -i. a aiîiNrf-itil aiuder tilt hîy-lawy, ucas lu sucb h îc as recto: fia4t tîe i-ta-
cîut oucî. îiili1- ii i~ît~~îîi>îl îliit&~îr-î îaiaaa alci ute doeos Dot arork a 1uaiiaoî -iheli tlîe allouatice is to clie

in r-t nrvt -elliIeîî t ii1,
fi S. fl 1 t 4iih t ulat l~h,O 11~îiIt5 ll-i. a.î - fnj 1cer5ùn recceiviig it -s relc-eo, ilcpaity reeve. ke.

Î~~~~~î.t.ri ~ ~ ~ ~ ~ ~ ~ ~ t 'fli-iuî.auiîîsitjt. --. i.liq.îsril .- eUZi-ii hu a i t lireîîarii to gico iuy lNsset t, clac proposition ndzaaeel
iîiiu th fli ,:ii Wt wlesciiitivj l,-'a-- ier- lin tavoiur if thie îten(ilnt. Iun tiant view lnrgo soins of uîeney

luci it iii-ri4oiilîiiît l ia i.' :%h wee VrI YT-fi-S t 10 r- luip'h bco ra-ti J for thie puirpn-se 0f inkiag ahhve(lhiars--uus
lacer. <h-il k t nç i lih Cîîî f , i, tii .1,'. i . Im 1 - h « dt 1 isbý-
41r xltî,îiia iieëîîiciuî týi iieeî%t »l-iiîiî Ga îcXýA,?iî tIo osC-Pouidei by alla maeliiheîs of the t;auuiclpnl coîuacil. vhio

Be-mroIetot Itcfel%î-at liohîig thi, ofrice 4t Pêpjuty wouîlî ge-t a per centage on it, tend rho tuiigt tate, for thte raising
Relator~ ~ oîeti if Ilie :uuîîury to a1unke zioney ont if Olîrir coiuiieno on thue rx-

Iteeve of tîe rouiçn of AuiirtugoItlle f.iliîaing grociuîds peîîii 'Thie reasioii ut thr rul wih excîtuileix niy onc' leiatiug
hst -Ti-it fhe corpenratiaîî ef Amirc iii e ae etîthi!q icanctatai PjShie îaunieripahuty froca toing ehecteil a roc-le or

PpiT ic. bl ilid towililîî't hîiug abc ujainci- orffl>t re.sIçîteî cai-iucthr, laîsually esuenhs to prcvelit fie çotautziîlîor frontaietos-
frc0àioldtc an!e linule!ihiîers unr A.s laî5î rcN:>ee-l --saut re,t ing tluir oir aeiluio The exeepcious as bo ret"ees und!

2itil. - Thînt i!efuî-aît uta-sý dis-puaidfieît front lîeiu)g cee-teul depto reevrceivagin lleauceffonut thc'orporaiitiiuiIotbt-
Depîuay Ri-gte ruse lie iv;a- a r-int îuiioi-mr ief tuie c(rpo a-Sîily aDnnlî the S! lii hier uliena, arlieh Ille ceiuneil may alliai theun
.,%lion of the Ctiuîy of Eý-sx, andi a1 pr-anrrccuga taiac fur tlieir attendîaurc in conuiici It 1ý tait thiab e ît rfevis or-
froli Ille sail cu Qîr tlîu teîr thia ac >îput Iteeve or warilcn coîîuicillurv yhîoll lie oaixulg tîieuuasela-es iip iil tlac cennret
et thîe said cor-poration, an-d as, >uh li-i îui n ta li elcetel a gii-en out ona behialf of chue corjioratiuas., wrles iialerest tîev -are
meunber of thte couictI of t.he cQrJie. tilu of tie caîity. 1yhi xîcelc look nfter. I sfo euaieIa iysîui
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bie iniuîceti to vote for the raisin-, of inncys to bc cxpendect under andi Jies Birownî, the youinger. ivho %çcre taie parties as initai-
(lîcir own suîpervision, in the hope of being aie t0 nînko som brîîîîc'rs, Sliîuîer raiikitig priur to tie piaintuifis ns ta onc of their
petty per centnge çout Of u.ul expenditure. anti tlîeretiy iîitcity rnrnad~ uinii r:elpect of ns idi ilcy %ubiiiit(!l (o r(einî hini.
reccîve a profit out of tlîeir office wiîic lic tueiw docs not content- The bill furdiecr stateti, tlîat the defcîîdants TIîo Comnncial
PlaRte. Bânîk claidmed priority over such second mortgnge, beàring dante

la the case before me, lîowever, it is Pnfficient to say, tbat tlic flic 25th May, 1857, by virtiteo <f a jutigment recovered ianst
by-law appoints this defeiîdnnt, ctiîll er gentlemen, commais- Baker, andt tuly registercd ; sncIb jtigm-nent Isaviîîg been rc,.overed
siiners to expeini miorey, by lettîn.- out a coistract for certain in a muit iviirein procceding a lld becn comnnenceti by writ of
work, alnt gives him a per centage for on doing. 1 L' is flot in the attachinent, nnd which vas sueti ont prior to the regisýtrAtiou of
by.lnw mentioneti as tho tieputy recteo f Anierstburgli, nor is it sucli second niortgage cf tic plinntifis; but wvhieli the plaiuitiffs
stated thint thc per centage is ns nin allownnce to 1im lin tînt capa- subinittell Uie Commîercial Bank coultil fot propQrly claimi, Baker
city. Tho hy-law F:imply decinres the conîtissionrs. . . sh.:Ial neter liavin.- beca in fact ait absconting debtor, or liable te sucli
reccivo threc per cent. ujuon al contracts eiiteredi nto by (hiem." process.
Noir, under tic fly-lasv, tliey receivei n aliownnce for their ser- AiH the defendants aiiswercd thce1bill. The Commtercini Bank
vices no coxamissioners, wiîiclî diequalificti theni froms leing clecteti aiieging liait Baker vas nt the tirne of suing out their attaciimient
whist tic sntcr vos pending andt Illie al.iiicanc unpniti. Thîis an absceîiding debtor, andti hat sncb nttmiî,nt nevcr hînî tîcca
dcfendnnt lins suever been paii bsis cuînziiis!sion, andi vas nt tic buperseded i or ahauîdoneti ; andl tint the nuorrgage of te 25ti May,
time of bis eiection in the position of a persoli receiving nu nilow- 1857, uns r.erer in tact executeti by Baker, :iîid flint the baille diii
anco from tlic corporation, or of an indîsiduni iiaving n deinanti fot operate ns a lien on flic landsî ciiibriîced therein.
ligiinst the corporatlion for services lic iîiid reîi'.ered, andt for The cause limiing beexi pnt nt issue, eî'idence vas taken thercin

whiel ic li at not been pitii, anîd inter the decitiet cases disqunli- befure th cCourt l't great iengtlî, UIl niaterial points of iniich, bo
Bced fromt being electeti as depîîty reeve. far ns the ques,tioiis decitiet arc couceracti, appear ia uhejndguicnt.

1 arn of opinion, ticrefore, tiefcndant's ciectioa as deputy recto Szrony, for flic liaintiffis.
Must bic set asidc. Ro.frfi omrillakWbcen the wrît in this matter vras applieti fcr 1 intimateti my foricC necailn.

opinion Ilînt te cler. of hIe couîncil itas net the proper person A. Crools and la ke, for thc defendants Rigney anti Brown.
(o move to cet aside thecelection ofamembet of tile bodiy cf wlîicis For flic 1 iaintiffs, it urns contendeti, tint the executioli of tic
lie vtas the servant ; tlîat oftcîs tic original documents requireti mortg,.ge in bina'. by siguiiig lle nine andi nfiixiig the seul of Il
to be referreti to ireuli lic in bis Cnrc anti cu!sbody, anilltsait tic niorzgagor tiiereto vras sulbicieut, altitough the naine of tlic
opposite party vroulti, te n certain citent, ho placeti at Isis intrcy, niortgngce dit flot appear thierein ,andi tlat the aîgent of tlic
for thc procurenient of copies. &c., aiid flint it vras not desirable mortgagor liaving stib>eoltcntly filieti in the naie ndm î,eivered
inaiîny opinion, tlint wbilst the clerk, andi haeing Uic custody of tlle deeti te the pjlaintifs, under the wriîttn nuflîority oif Ic
thc papcers of thc corporation, lie siionit bic a re'ator. niortgagor, was n gocti delivery tlieretîf. altiouîgl encb autlîorîty

I further intuoatedl nt totime, titat 1 61ionhti probably, if calicti vas flot imier ceaI. The' interest cf Biker at ti thno uns only
upon *o decitie tie case, refuse costs te tic relater, ivitli a vicw nu eqiiitalile estato, ani as sucli dii flot reqîiire a >ealeti intrunient
of discounitennnciag the practice of persons in blis position hecoin- to charge it. An cqîîity cf reilenption Iny bc cliarg-et îritlîît
ing relators in tliese proceedings. It further -_ppears froin tic setsl. lt mauy bo adtintedti Uat te pass n legal cotute by tee
piper$ filed. finit nt lthe lime of thc pls>iog oîf .. e by.lnw unter griiîtor's ntturney a seai is ueccsýýari Ia thc instrument ccnstttîtiug
wlticjî defenait acîcul. tlat reIntor unas clcrk. ant Foheitor to tic the attoi îîy. VI,~o, . !!eîet, (e lIing. 366 , 1 't V. Sil ia,

municipal counicil, andi expresseti bis opinion lit tic passing of tic 14 M. & W'. 47 :JlibUcis ite v. MeM.Iorine, 6 NI. & W. 215; and
by-laîr, (liat the reeve or tiepîîty -ecte coniti preperly reccive the ]lroonnîs LegaI llaiiuis, II.6rere referreti te.
commission alloireti theni untier if. Thc proceiing te site oît aunatacliinent witli kenoileigo of Uic

UMiller timer circulistances 1 tio nct think it ureuli bce proper to faicts, n il niost improper uceo tf the prorisiions of flic -tt of
aliow (tic relator )lis cosus. lie scens te me to ha:ve piaceti jin- parlianielt. Bak:ter, ii flic eyc of tlie laie, acter lins ant «abcot;.i-
pelf iii a faine posýition in (lus matter -, i, ly beconîg a reintor ing Iltîtor :il is êhîewn flint lie ieft opeîîly, ivilis Uic kiiowledre o f
islien lie itas clcrk of tile colînty council, and l 2îitly, iii iiistitititg (lic roiiiminity in iuiiicli lic reuideil, for thc ptirposc. of vi'îiîîîg
procetingr inaiiu4 parties ielo acteti in gioîl fîtitli ini accorisîice ilentreai, liuîstoii, or any otiier place in wicli lic inight consiîhu r

wih Ille opinuion lie hll himsclf givens ns the iegîîi -ti2er of flic it p.robable tlh:ît lic woultsuccecîl in rasîgfuuîls te discliarge lIs
corporatiotn. ialîili lies.

The n-rit wil go te removo flic ilefenulnt from the office of Cotiîîîsei for Ilîgney an 1 roîva insisteti upon flic saine objectionîs
diputy recre of the toi%-a cf Amberstburgit, but çiîtit(,ut cosis to at- wce rai-ti lit lle Ilanitiiffi as to the invaiýIity of tlic procecd-
titlier paîity. iiigs uîîicer tie attachinent, wliicl tiîcy als cotîtenîled ti tirî ent

____________________- lnonti by the altacliing crediitors, Ilasker iîaviîg licxi per-
inîtte't to nar!unic control c.f Isis propcrty nfter Isis return. nd to

CllANLR~.conitillu bis businiess in the enmc wtny as lie lînt previonsly cloae.

<WPertdZîY &Lr.X. GRANT,}q,> znara.IW )Ite > (".ttt. For tue Cormmercial ll ,il unas coiitniied. flint the iaortgagc
Ito the plaintifse acter itas ae valiti subsisting charge atI ai; asý a

Mosvu-r.ax BA:; ~. BE~R.conveyancc it vas whlîly voiti at law, andt being voici at liew, woiîid
lic vouid al.so in cqnîîy. Ne agreelment la alleel or proveti to

.iJo~e~-~eutîc o o-Iûu UaL-tsc,îudmîgîLU. cccute n inorlgage or crente a charge by dcposit of title dectis, or
A fritr being al.it tii leste t0118 pu'î'uuî) fer (lie pnmrpî'e of ril.in;z Iîn tý, lin f.îct do otlierwieî tîan unas done. Tlîe delivery, if any siich

,uleitçsiisisiiltte.,jucaneesrl;îiiî,~d.~iifmicrc.,~aui-rtin tal) rince, vas befare tlic b)lihk uere fille'! i, aid' thieregisutra-
(ale.r witi«el. hote-.er, tixrtcti: lingerte'tIi ithe nzin, «f itie« Ir r il,.

Inocrre tlaeir-i. whlich Uwasi1M lii litce inaln, txeeiîî,î is ilie fî~ ci tiî, in of Ille miortgage ias cifected iitpon Uit alîlaî of a ivitac:',,
mcêruganar. ant l' bla lîýkd up ln l*t dm-il 1r- il-'lf-; tir wnîe un 1-1« uuio swore te til( delîrery liy Ba.,ker ltiiîelf: luis alone isaist-n tIsre-ru'- uir:las l iai l1w13ikM t.a chold fiol SuffiCet I hwdi lcpadif eidaisr tedlvr
wlllct wh -m- rdtuirly dcuî'..au handî'd nýrto th" àncrlRac,. 114,1. th* .05îi ,îi

th4 n, ti' nc5lent exe.uîi,,n cf th, innutraze. andt lît t>'. saime vas a, Tki iy Baker ; ndt cilr agent of the' Plaintiffý, saya lit nccpted
rhar;re îulwia the pri.orly cunirmce it hu- iLatr%:cliii.n. iîte iporlgage before thie bIiuks utere filledul ii.

Ira» u iu-e~.ir rr ii.ji7l~ C etulf~ ie pt~ru~<' ~uiaiiauu-r, a fr as the quxestion r<-spcirng thc vilidity of île aitclîmen
eri',ta. wii.:t,,r a urt - ubç. hiaI Wr- ed sI tr<r r.a t ae'-i~m d.ietnr.

'<ii.îIî 11w, uuî.cruuac s-f itc Art. 11,' e-uit V<III d.. m. huit thât lii ,Ithcm;:t th,' s coîuu'urn cd, ic nlv point for cotisilcraitioîî is. viiether tliere ira
senlefutnt inathe clsîumnay ot Lm, tken aily stipiî.îneîaidztt.ç ataçuîunuî frniuld ili Le miiag ýuît of the n-rit a i gainst oilier cru-lilor.4

lnMîu t law. aetlîiug lurlîs uîpun thc grnuini of lime rrgliariîy or irregtula-rity of
Thîis n-as a suit of foreclosuire lsrcîîght lîy Ille llan, oir Montreai that prmcreuîinir. lbaker acver liaviig nulopieti aiy ,top.q'for

tîpou turc iîcrtg.agcs- against N% illiau.n Banker. thc inort;;aýgor. andî sciting a'iie Iliat rri t. tlîis court icili utot aur eiiqîuîrc isîto tulle
.itselu lutCr, The Ci îuuînercint ohîi f Cnaida, Thiîuia ltîgriu-y fact tçlctbcr (lie ileltor iras it abktcarîig 'Ichîtoir or ul.
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Exp. 11looîer, i Mer. 7 -,Shitiîsr' v Tainy. '2 Ath. 3-1S ; Citty's 1 witlinut ny ro-executitut ? As I uinderstand tire case, iu titis way,
Arcihbol.l's 1ractice, 581, S.ýiiepierd'è Toucltne, 313i; Amerý fuit titere w, tt",t a perfect exectt eot* tire deed on tire tir>t day ;
v. LP.'t, i Vermout 1<cp. 30t3, ivere aNeo citei. ; and tint tire delivery at that tune %va- iu tire nature of ant escrowv,

StaG;tV. C' -LThe principal li e tinn ti case it, wtetiîer' tii-î'iglî itvt teclîincal y as ani esýcrow, rite deltvery being it tr
tire itittruîienlt which rite îlainUlï<i dain to lie a nîiortglge, anti granèitee limself; tliat t:îkig il, that there wvas a -liehvery u i te
iicti bears date the 25tii of Maiy, I3,was ever, aitd if ever, nt. deeti as a deed, iL Nvas only a delivery upon condition titat sortie-

xçhat tiine, duly executeti. Tite question is one of prittrity between ttiing is aiterwards doute, anti that tiien, andi not, tili theu, it
tire Boirelank, andtirei Commeurcial Bank, attd the defendauts b ecamne ai perfect deed.
Mriey anti Brown. No stress was laid ripou tire circuinstance that the blank uns

The instrument in question, witiint tie natmes of ny party in filied up) in tr presence of tie grainer, uer nvers tiîat curcuistamîco
flie body of it, but witii a spaco left for tlieir imisertioii, nas signie i utaterial in rite vien' Nvliicit tite court took of rte case. It vuild
and sealed by tire rnortgagor Baker, andi ]is ivifé, on tire day of its indeeti bc only evîdence of rissent, whiiciî itself is inatter iu pats,
date, and in that state attesteti by a subscribing witnes.t. On tilt. anti coulai ho dotte as vieil by an agent autitoriseti by pitl, as by
outside the words, - nuortgage with dowver" are lprinted ;belon' tire grantor lut personi ; suppose, for instance, the grantor lîtid
this tr word, -1 t," andi uuîdermîcatti it in pencil, i J the litiiwrit- given a pewrer et'attorney not under seal, tu attend and ]lave rite
ingof Baker, arc -he words, -itBank ofMNontreai." 'Tire insttrumnent$ blatiks filieti up witii Fucb a suin, andti deu te dctiver tire decil tu
n'as net tiien deiivered, but iu tire state I have described içnas i Lite grautec, titat ivouid bo a valiti perfectiîtg of tire deeti wititin
retalurd by Baker, alitl lockeîl up iii lits desk. Titis n'as <lotie on îtire rea4ois of the decisiou ; ausd even if tire presetice of the granitur
tire eve cf lus departure for M intreai, anti jm2rhaps te Iiatifaix, %itid iiad becît relicîl ulion.
a vievr te obtaîîîing money te relieve '"u5 enib3arastnettts. At tie lfJdqtloo v. Reeitt dees net stand alono Tire oid case of Zsue/e
latter place lie n'rofe a letter of instructions, wiih is produced te v. Chn1e, 2 Lev. ;t5, is thus siîertly stateti iii Leen:: Inl debt
a Mr. L.avis. A tnortga go nitli situilar hiaiikg exectiteti in the samc upont an obligation, tire case n'as thîîs:. A. anti 11. tielivere i te
Nvay, anti intendeti fur te Commnercial Blank, xças aise left by Baker bond te C., attd after, andi by tite couseut of ait parties, the naie
ii i s de!:k. alla addition or 1). wtîs interlineti, aîîd 1). aise sealed the ebliga.

Iii lus ietter te Lavis lie inierm-3 hlmt of tire execîttion of these 1 dion, and delivered it; aîîd if tire obligation liy tits alteratioti nas
instrumnents, aînd imstriiets hit te procure titen, andti li up tire m nade void ag:îinst A. & il. or net, n'as the qutestion ? îBut by Hale,
blanks. as lie stuni fitit it necessary - andi te tiîver flîcîn respec- andte ic alote court, adjutigeti that it n'as neot, and that t la te
tively t tice agents of the batiks uit Blleleville, de)livering tire orle in obligation of ail iîrc.
qtuestien first te the agetnt of tire Montreai Bank. Tire orle inteuîded In tire stili carlier case of Mark/tom v. Gosuarsror, Cre. Eliz. 626,
fur tire Comnmîercial ]l:înk! %vas offereti te tire agent, anti refùseti, iL n'as at ftrst lîcld titat tire liank tpace left in tire bond, afterwards
on tire greutîil tiat; if n'as invaliti by rensoti of tue blan1, Tire filicti up n'itt te assent of tire obligors, avoitiet te inrinent;
eue offertil Ie the Meontrent Bank ivas aceepled by its agent, but this n'as subsequetitly rcver:ied ; Moor. Itep. pi. 547, anti

Itudr itas deiivered first. whîile lu tire utate iii vhtc iL even n'hen first hecard, this distinctiont nas taken by IPophanu, J.,
vras ieft, anti %gain aifter ture hiatus hllt heen filîtil tlp. thitt if it liati been appointed by tire obliger before Lite euseaiing

It is incentrevertihie, I titink, tuit tire intmrument in tire state aud tieiiveriîîg titreuf that, it shoulti bc afforirards lilieti up, it
in whicl it n'ais leit by Baker n'as void ; anid tittas ftrst dclivered utiglît tîteit, peradveuture, have been geed eneugh, atît iL shouiti
te MIcNider, iL na veiti. The questionti? N. retiter tfli iiing up miot have ruatie the decil te be voit! ; but being after. it shal a voiti
of rte biatuku, andt subsequent deiive'-y, gave it validify. tire deed-titis distinuction preceediug, 1 npprciieud, upon tire

If tite oniy thing rcnîaining te be dette lînti been tire deliver of, grentîti upon whiichli udon anti 11cveu vrai decideti.
the instrument, iL n'euid bc elear, 1 tlîiîk, that deiîvcry beiuug a Zeuekh v. n'ae ws recogniseti as audîority lu Jlatsct v. Beooth,
matter iu pais, nas authoriseti by a letter frein Ilalifax, anti nas 5u MN. & S. 223, %vlterc a bond te the siieriff n'as executeti by four
vaiidiy donc. I think it is aise clear, as a nmier of fact, t'rat lic obligers. mi a space ieft fer tite naine of a lufth. lu tîtat btate
fiiiing up of fice bianks iras lu accordance xvithtrtte instructions it .vas leit iu tie bands of an agent of tire oM~igors irbo hiat
coitaineti iii illt ictter. Tlt qetlion is, wrl)elltr v n. a agent eeculet1i t, b' n'honi tilt -nine eût -1 lMuhl obliger -,%as inberteti ini
:'Lliuteýl by paroi, couila cempiete the exectien of titis iunperiectý etite hiuîtk s'iace, atdîtire adîlitional obligor exeutcd tue borîd, andt
instrtinîcut by any authority less thitradî'er seat. it n'as deieeite the sIertf. It %'as liei(ti ttat hefore rte iriser-

Ifa re-excttitt of tire instrument by Biakcr limlu f, supposing tic. lfi tue atiditional naine, the hldt'ing of Lite bond by tire obliger's
itini preserit, anti net actintg by attorntey. baili been tiecetsary after aigetit, lras iii tite nature of ait escrew, atîl rte addition liaving
tite biaiiks ivcre filicti up. it vott ftîlen' titit Lavis liat li been matie wifh tlc asbeuit of tire agent, 'aM fire saine as il made
antority te ceinîPI£te its, execututiî1. A forma'. re-exeution by vrifli tir- assûtit of Lilt obligen ttitslxs anti so wititheU case
sigr.iogl atît se-aliig. or its equivaient. -Lcknoicdgt)in- signautre of Z,.zicl v. V/oyr; amdîtire bond n'as ielti valil.
aitil seai, vrouit not lie tiecessuiry. 1 aîîprclîentl, but a f.iing up of JlitUetditle v. Jf.lk.Vrune is eule or eeverail c ses iii nhic' iL ia
tuJeblinka iiise,tresntjcof ite gratNe nireiy, wrould stiflic tintierý bren lîeid tat alit asbigtîuîîeîît f shtares in i u orporated coin parîies,
Lite autiiority of' Hudson v. Ret-cut, i ltiig r,68, eveil as reaid by tire 1 îticli ns.ignments arc rcquircd by statute Le lio nder the seat of
court in JIlIklueV. IleMorine. ) 'M & WV. 1-15. îlot it is ai tite transierer, ant itiierefere deetis, aire veiti if Lite liamc of the
question miietier lu hlud.ton v. JZievt the court lîiti the liresctice Itraiferece lie left bliîk. Thtat n'as tire eitiy peint dccided, theugit
of tire grantor necessary; tiirlangmmagc does not attacit imoterance tire langunge ef Lord Wensleydale, by ivîtm the jutignent ai tire
te that circinstatîce. court N'as delivereti. tilitates against, sucu act-. as wcre dont, iii

The det imi question in tient case %,ras a cenveyamîce te frîmstces the case befere me, iîy an agent net appomnteti umitir seal, lteiuig
fer rte lienfit of credtilors ; tire ittas (tite te tirent respectiveiy stifficient te make a valiti decil. lii regard te 1Iudt>n V. J/et-ei,
bcing in.îerteti imifi tietied; a. blttknas icft for a vcrýy large amnotînt lie observes : -A bWank lu a nuaterial part iras filil t, ; but
<lite te erle of ýh.- prinicipal crethltors, iviticit iLwas agreeti siouiti iivigiec donc ii flie )tre3en.-e of Lite îiarty, andt ratiid by ii,
lue ascertaitiu'i by tire pirodutction otf vouchiers fli tirec ed as exe- îL n'as ltdd thait it %vas evitiemîce of re-delivery."
cutcd n'ltlt titis hiaiîk, mitichit Ia n' greci tihouild lie filieti up n'icn Lord ~Vtti ytiinîay ]:ave titeuglît tutat ic circumstancc lio
tire veticlier n'ere 1troîluced. 'Tlue neat day tire veouchers acre a(ivert.a te mras tire proper gretînt upen whiicm te pltace Lite ticci.ion ;
proticeti hy titre grantoir, andtirei blank filueti up. protiably lu lus but accordtng te the report of te case it n'as nut piaceti upon that
pre.,etice, n'i*h tie uîmauiicraunotnt, wiîici onl~ lie alieget ns <lue. grouni hy tire Icarneti jutiges hy mîtoni if n'as decideti. Tlite cir-

'lite emnisi,îi im ittat dect i nas ccrtainiy tintt of soe tartiing a ciiîmit.tnce of fice bianks bcing fiBlet mîp lu flic pretrnee of tho
cltiracter asg in tire ca-c lu question, nteti~~ ite court litlti grantor, la net even atiudted te by tite ju'iges, anti it is net clear
titat iL n'aq quuîte itupnsîilîle t:int tire deeti Coult have aany oeîration titat tue fict n'aç se. Serjeait Wilde, mite argueii against tire
mîtile tire lilatik rettuainet inl iL It n'as timerciore volil, atît mlore ivaidîity of Lite det, eait. titat flice decil n'as aîvays eut cf tho
thita void it coula' niet lie. gramtter's puîsseSsien alLer tire first exceution ;andt tire ceunsel mite

'Tirer% lien dita titi coîurt geL axer tie îhifficility that te ticed i 's sushsinie' te tiect put tlte case balt 'ays, urlietber te iianl
itsaperativc, anti vroi-l as, first execuiteti, al lîrcîmuie a Taltid deeti1 irere filieti up in tite rntor'3 lîreqence or not. Tite learnedjtidges
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I t:cke it, inust blave tiougbt the circumsotac cither itateriait if il, '%vais at that tinte perfectiy exectted, ii:t uîtregistcred decd la
or flot estabihtied. ,"ooi a'g'iiîst uin 'îttachieînt, unless thet - la soute statutor" provi-

JIuJou101 V. flereî )Vns itgaîu referred la, in thec Couirt d lâcihe- "Iont ot the stijt-et wigîch 1 lhave uot been.
quer, iu lr'est v. Sieward t 11 M & W. 4 "d) %vlien Baron Aldersoli's In the .Iew whici i take of titis case, il ic unnecessary ta con-
contient upon it ins : Il Thîcre the court considered it ta have 61der soute other points raiscJ, nt ieast so far as the 1I)nizttis'
been executed originaiiy as an Cscrow, atnd nlot absoutely exceutd priority is coacenlitil; but as betyeen the Commercial Bank and
until the blank ins filled up-" Riigncy and lýrovi, it ls necessary to deterinine as to the vaiidity of

The doctrine establisltcd by Ifudson v. Retti, andt Aark/ùzm v. tho attacinuent is8ued lty the batik on the lOthi of Junc ; liker'.4
Gontior, and Zouch Y. Claye, 1 tink je, titat a deed containiung martgage te B gney and Brao haviiug been given on the 17tU of
blankq, txecuted by tho graulor. althougth voit) nt the tante, may Octubertn eier t suedyadthjdge ote

lie erf-rtd ad rndelIdv-iid y te flliIg ip f toseblaks tComercial Blauk, upon tiîcir attachînent liavitag been recovcred
xwitl the toisent of the ,t-.ttor, or by insertion mtade in pttrsuaîtce 011) Il -- t il Julit fOBoocing.
of ilirections given ai te time of' it4 exeCutiotî ; and) ir-amn v. Mr. Hoai cotitettd8 that te ornly point open 15, witetlt2r, in

btth eslablisies irt'tcr, that suct fissent sony ho by agent ap- 8uiltg Out the atncinett, tiiere ivas fraud on the part of tdanse
pointcl îlot under sea' The grotîrtî upon ibiclh 1 uundertaud b>' ivboin it -was sued out, 15 flgftiIst otittr creditors; aud thaI,
ti% ta proceed 1 have alr*idy explaiiied. titis court %iII îlot examine iltether as a matter oh' fiaact Banker

To appiy it ta titis case : the deed, in ils luperfect stato, wa~s ivas ant abscondiuîg debator or nîot. If titis hoe correct, îLot fatt

pinced b' lte grnator in te btais of Lis agentt Lavis; flot ta de- canflot be nscertained in au>' court as belîvecn thoaîe clainug
liver it imtedintel>', but ta liold it for a certain purpose, and tiiet priority in vtrtue of il, and otiter incumbrancers. Tîto Comoter-
to deliver it ; it ions titei in the bonds of Lavis as ait escrotv. It ci Bank, and Itigney linda Brown are Lotit brougbt inoa titis court
matters ual, accordiuîg ta the cases, wîîetiîer Ilte purposo for wiotc.t os incumtbrancers. The bartk's judgmerît is subeequout ta tho
it was ta hoe hteid belore delivery ions sometlting colinterai ta the h'rni's itortgage, but tha banik clinis prianit> by rezîson ai lthe
îioed, or sometlaing ta hoe inserted lu the instrunment itseif; Lavis ottachmcnt. Is it nlot open ta Itigney and Braon te disploce that
lited it for the purpose for wili it tins îîioced lit ltis btis;~ Cloiln, lty shewilg thot the sîîpposed fact upon vhich it ls baseil
caused that te bo donc la relation tb it viticit lie was instructed liad ito existence. It wouid îlot hc impeacbaing the rcgularity of
to ]lave loue, aitu deiivered it. Jt may be that tiiere woas no good îuroceedittgs in ancatier court, but reiiîoviutg the groun'ds oh' oit
reasoit wiy the binnks sitouid flot have heen fitied up hy Baker iisqumed prianit>. The fact is inîîurable nt law bet-ween the nt-
Ititasef; but tiiere cati ho uo doubt itow the>' were te ho filied up. taciig crcditor anti lthe debtor, for ane purpose, tue qîuestiou of

The nalles of' lte executing parties anti tite pencil endorsemetît costs ; as to the debtor, the prirnt>' of credilors is notiting ; anti
cieariy indicated that ; lin addition to wii ions tue ictter ofinl- the Nvrit ah' nîtachmnt is ai sOfufis as ivell ; but lie ls ollo%'Çel

Estructions. an inquiry h'er a purpose atterinil to iîimseih'; and tue iîîquirY
I carnot, in principie, distirîguisit titis case front tiose ta tohicit ileii is, itt whiether circumstances nas tiiey nppeared ta the cretii-

I hatve reh'erred. Waisost v. .Boh resetahies it in its circiitnces lt'r, anîd tiiose vrho made tite futiter affidavit, ivere Dlot Snicb as
ala tcli as ita irincipie. It cout nînkoe tadih'erettce. 1 tink, thaI migit iead reasonobie mnf to behieve titat tite debtor ions tti ait-
the dt'iivery to Lavis, as au escrow, is flot contenporaneous iith scondting debtor, but vvitether lit fact lie uns an nhýcotndiutg debtor
lte sigîîiîg and Seaîîng. or flot, If -as, a fact lie wans net, na nItchineit ougit ta Lave

]lut it ls objected that te deed ions acluîdiy deiiverod hy Lavis beeri sued out, andti e flcttaciig creditr obtaittet lais priarity
to tite bank agent before lte blanks vrenc fiîled tapa aitd tt lihe mnitout riglit: and lin a question oh' priority only inquirabie ito
dccii itoing heexi registcred upon tue evidence of Gould. vçlta <uly in titis court, itwîould bc ouiomalous, 1 tink, if tite fact coîtld not

tolliuessed tite execulion b>' Baker iiimseh', the bautk nmust hive bc itent, anti siteui by titase moîto htave ito allier opportuity (If
rested upon tittit deiivery. 1 dIo flot ticink tc registration uapota bloie%çiflg it. If it içcre flot so, otiter cretiturs botter infhorneli ns
<iouid's aff'idnvit catn precinde the hank front iuîsistîng upon au>' to the i;îct, itot ta sn.y mîore careful «'tii rcrupulotus it titeir pro-
déeiîery oatier litanit laiis presence. Aýsuming titot Lýavis deliv- ceedings, %vouid io itostoned ; because titey cîcîtnct pince titeîtt-
croît tlie tioed, and titat >IcSidcr for lthe banik accepted it befor selves il, the sanie ptosition a tue attitclitug creditoru, toiithouî
the binks were filied nip. I thintk the hank nia> Stili insist upontku ieik rcoîgndupi Iehk fiiuis n ii
a deliver>' by Lavis after te bianks ivere fitied up ; for tite mi tiicy couii flot do %itit a good conscience, natdl tue resuit ivouiti

ngaint la, second aieiivcry only ipplies whien tue h'rst deliver>' bs h t a priority %vouîd he gained hy lthe error of tite anciing
ittoperatire, as put by Pcrkîins (sec. li4j: It 13 ta hoe knoîo i1 creditar: a prioriîy whlichit il i againtîs gooci conscience ltat hie
ltat a decdl caimait )lave and take effect nt eresi deli'ery is a deed: siîould retaifl.
for if the first cieiivery t.ake effect, te second deiivery la vo-d." As 10 the facts necessar>' la constilate a debtor an obsconding
And se lu 1[udson v. Reeil, Serjeauît Wildie did flot conzeth lit dbo -the13rîi nîd 44th sections of tie Commout Law Procedure
titere could ho no second doliver>', itut that ois a motter oh' fat Act aro nat quite ceuisistent. Bly tue former, tue debto' tmust
titere iras a re.tielivery ;anti Best, C. J., lield thant there ions no deptrt front Upiper Caîuadîî Nvith iatent ta defraud lais creditors,
-Ierfect delivery by lte granuor, heciuse te deeti lîself lira in but by Ilte latter .section, attachmnts tony issue tapon it.o beitg
aperalive hy reason oh' tite biotik tîtot ions in il. Sa lîcre lte first siietrit tiiot lie itas deptorted with intent ta defraud the p1inttiff oh'
dleiivery cati not tlke effect for Ilte like renbun: o nd tite second lais jugt dues. or toaood btng arrested or served trtth proces:
deilivery, which ions proved, vans a good deliver>'. in the Cansolidated Statutes tue saine discreptancy 13 centiîîued.

Of course i do flot mena ta so' titat luec lias hteen nny gooti 1 I aecrflyri h vdne n mcnicdti ae
excutin o th ded b I;le" wie. ut hae cntete he idnot Ieave Upper Catntda eitîcer ta defraud lis creditors or the

conîclusion, after seine Itesit-ntloit, titat lte cases wannant nme ai Commfiercial ILitnk, or ta avoid heing narrcsted or served ioith pro-
ltolfitig, titat titere bas licnout a erh'ect execulloît hy Baker aîtd lits ices: baut in good inith in orcier ta procure moneys t0 pO3' bis
vife. 1 creîîitore, -nnd autong Ihose lte Commercial Baloit

Sometlting il said in tho elrdence, of lte morîgage ta lte ';%on- 1 1 wiii roier t0 santie of lthe proîtinent circuntsItances ltat iend
trcail llatnk biCtg in lthe possessiont of' Lavts on lthe evening ai the ta titis conclusion. luis leaving lthe niorîgages in thte îontreail
8til aor Junc, lthe hlntks havicîg beeti fitiet utp ;but I am soîtisfl and Commutercial llanks, te hie itantiet) to tlteai for titeir securty>,

front lthe cvideîtce tat it L'iîl nt thînt tinte hecen a 5,econd linte dle- i utlie evetît ofh' li h'iiing ta procure meney tit tii side oh' lthe
iivcred 'o> Lavis ; anti if lit lis îio,ýssioui iftenrvrde, lu couid ual I Atlntic ; and iohict 1 htave fia daubt Lie tntcndi late bc aid and
affect tite compicteneqs and vaiidity ah' te dcet. effectuai, asp in my judgnocnt litis one iona, Ondt)hîe otîter vould

Evilence lita been given nis ta tue exact tirne nI vrbict lthe mort- htave been, if occepîed. luis directions ta Nlir. Cailiq, lais Montret
gage ions cnrrieîl te tite rcgi"try office for regi'.tration, atîti thicit agent, te nppiy the pro-cedl' oh' consigranients t0 taceet lthe notes
ttii' attoitîttenlte. hb- lite ( ''îîrtmcrciohl ]tonk, anti ltii'r iviicit accrtîing tue. ' liu efforts I.t Montrent, Qutcbec, aneul lialifnx, And
lt:tt batik clins prianit>, vris iodged it thte oier ff ficc. 1in1 Etigionti. la ai>e linotte>'1 i p- ii iiti. ii ienvittg tnot i.y

inclinîe ta îitlitat te niorl',vîage ions firtn the regifîn>' office %1 teaitht but cpett>-, tand vitit the ltt ae abject cieciored. Ili.,
liait if nat, i 1o liitl te iow tue attacbmntelt cati prevailiagninel it; making provision for thle conduct oh' ltis business duriug a tenapo-
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rary absence, witla a -iiev of resîîini;ng it uapota lais return, and its I lLiVTELm.
leture rûesîînpi and corititautitce tas Moe, lifter lias return. I liereby consent that the attachlnîetit un the mandantes issue

If it ivcrc îecessary to deîervuîîî thit 110 M~tiuhuicit Ilis sueJ tapota the expiration of~ tire intitules aefwr tbi preselut terni, lieus
eut ul'on affidavits mall1e ivititcut befficiu±ît reasen for believîi)g trustees Jîayuîg '11o ilàuney-s Collected ullui the rate bill te M.
Baker tu be ant abscoîîdiîug debtor, anîd in tie face etf facts kniown Croiebie, Esîî., counsel for Waterliouse.
to thO bank agent, whuich Ougbet te liave led te a uitl'reut conclu- W-4. P>ONTON,
sioti, 1 tbiîîk t slîeuld have becon prepared set te deternîe. 111 0 Coun.8cl for Tntst,es.
batik agenît liad been to Stirling on titO l5tu or 1ttl, and luod scen Thereupon on the saine day a rate absoluto iras granted, etitîtlcd
Lavis, and the state in ijch Bak-er hl! Ieft luis business, eîîd liadi he Queen against The Trustecs of Schtl Section rimatller
been offered the iuortgago beforc lie made the tufldavit for the twveîîy-seven iii the towe'dîup of T1yendinaga, iii the couîîty of
attacliiiieut. Indîeeul it woulul appear ti te imnîediate moitive 1 tetiî n id orderiîg Iltlient t -v.rit of attachient bo issuîcd forth-
for tak-ing eut the attnchmeît Iras îlot se mcl te secure tlîe estait %ijîl afiiist the trusteea of 8clunel section nutnber twveîty-seven
of tlue debtor for lte batiîk tend ollier creulîtors, as tluereby te oblaîîî in the toliislip of Tyeudiniga for coîîtemîpt iii Ilt îeaking a reltre
priority erer tie ,Montreml Blank. WhIat tutak Place Oe tie evelli lag te the peremptory writ of moandantes issue,! iii tlis caiuse."
o! thc 1 îlu la evidltce of iuis ; -,lien the belik 'agent andI beîîk i Oit the first day of Nlay fellowîîîg a %vrit of Attaclînient issued,
solicitor pressed it uplon Lavis te L.eep te mortgage te the Mon- testcd ozt tient dlîy, alla conumnaîdiîug tUo alerif I tient lie atucl
trent Ikink le his lio.îds tilt eit leaist tee o'clock the follorlng day, jalmes (Glass, Ilotuet Gillespie, and %Villiati Cross, the trusteu of
tlîcir object being la the Inecetime te lodge ant attacbinent, ivith schîool setiriencbertavcnty-seven, iii tîte townîship of Tyendiingt,
il view Iti obtaining priority. Upen tie question of prierity, il, the ceutity or ilastitîg-, se tint yen nîay ]lave titoîn lefore 'ir
therefore, berween the Come,îcrcial Baînk antI ltîgîey auJ Browil, justices of Our Court et Queen's tteneh, nt Toronto, oit Fruday tie
my opinion la, tient the latter in respect of their iflertgage tire SOîli day of Nlay instant, being in the terla of Eiiter, te auswer
eîîtitledl te priority. te us fer certain trespflsses tend centenîpts by ilueni lately donc

and coîemitodi in our~ said court, aud havo yen tlîeu and thcre
-- tItis wrît."

COMMON LAWV CI17ES po. Ibisa ttachiment thue sali William Cross %ras arrcstedl on
the 26th of May, atal committed te the gaol o! Ibis ceeety ef

(Rqrt~ 1,/ tMJ.OTA. lilaits, ~q. .f.irid'ot.awHalstings, irlire hoe had roiained up) te the turne ef Ibis applica-
ti.

tur Qurî'EFN v. Tiii, TRUSTrES OF SCIMI'O. SECTioN Neustotu OU hIe 22nd of July felloing, M1. C'. Cacîeroii obtainoul a
Ti11; - Tliv. To)v.ý<siiiil op i us tt sumitotns calliug on lier Majesty the Qutetta, and John Waeenliuse,

ISI T opsîtÂA lais attorney or agent, to show cause îvhy the %vrUt ef attachmuout,

1twu~o2/ omamu-Xnos.1yc.rrdue-Alaumel Pr cntaip-Pad,,.the arrest ef tlîo said Wilhiain Cress tliereutider, and ail subsequeut
1>-tneptry fr cnlenpt-lractce.proceedinags, shîould net be set aside fur irregalitrity, t-;itiiu ostq,

,No atttrntment will lio fur net naao a return tu a pertmptory msondauius; it alla the said William Cross discliargeul fronti cîustody, on tlîe
Su 4 u for %lo ot. uriuu~u ini e ,rindut.îrn ntoeîi aa i u felleiog greundst, atnuong echers . .liat theo said wrnt mts nov.

uctl;tt tilatn lutb -e ntý:,otteFntaa î*uet. o vçi'r arranted by tie mule nieder whlich it iras granita, the seta raile
Titi' rile es cliet lapo ile trilsteeis of scetîot scrtle nuorr isuty.secrc in auitlîorisitîg an attachaient naiîîst the corporation styled .I Tite
11l. tonl nellîp of T'yu.digi.ugo- .. t bc, I moiy -f il<utinîgr. t,, pli,,, caîu- là)-y an0 tm eo f sehoot section nutuber tweeîy-sLcven, le the teownshmip
auîîcrelu, teh ,ii,îl.t i.o, gah.uot îhell. On, .1 aiilit (r ,.,qicc cf Il, s

ro Io A.. Il alla (', e1ý,iuug ibsia t', tff, 1trosief% ci i .. in a rlo aîssîuuî. of Tyeiidiîîcga, le the county of tiastiegs," and net agoînst inch-
iram grIt.ld feiiowigig Il in lern. anîd thiernîuîn art attliieut ixiued apitest viduahs by camne, ,,,d ot an, ,tt',Climellt ea.ainst tîte corperafien aie
A., l, and C., Sia t'ad, as ai, Uarmntqî iy Ili' rulro. arreat of ail iidividual couîla be miade.

let thtis rase a irrit of pcremptory maiidamîîs i!wsued on tie -)tl conit oi te coul rt f ret.uincîa poeir lssu' fo iandniuege
o! .1uly, I $61, returnable on1 tue first day of Trinity Terni îî,on cocempts nofi cort je n roturn i a eenj'try iit 0f îisidcînus,
nest, idirectel te tlue trustees of selul section iiurnber twçeiîy-sovee, terhcmnido hewi in is ne centeînpt, asd nortrnoncesr ti disoeleience
ie the towtis;liip of Tycuidinaga, lu the ceulity of Hlastinigs, cein- teo the comnaiiuanl o! aiege irn i ri ri thate lit n uait nie r is bice
îaeiing diti Ii t levy and cellect frein thic elîolders anîd flieuse- th! sain coesanel Bgle adirto uOe ueute vl

holders of thie sution a sctin o! unoney sufficient fuir elie satisfaction 3.o Tbtme îa gmanto il mn a rrglr"1vien
oetodi ntreciîd e e red for s it b n ii Wtriue tested ie vacation and net ln termnd, dots net bear dette of tlîe

day ncte inbcl thee mulet enirwihtesun rsise v
A formîer application foettaclî,nent liad beoit mado for net gre ntut.raletnerihc h sieia ise vt

s-eturning the ivrit of maiaîîinus teusi issued in tlîe saine matter, 4. Tint ne raulo te roturn thue irit of' maedntes is greemeul
w%,liicli la reported in 20 U. C. Q. B. 5'28. or serveti on said Cross.

1NO roture liaviog beeuu madle, ou tlîe 27t1i of November, 18I 5. Tiet saitl Cross iras errestecd unIon $Mid atMachiment on tie
during \hlcliîaelinas Ti"rui, Stusoit obtainte, a rule iiiusu, entîtled 1 rl, 0f Nlay huit, and iras niet prodliced iii court ont elle roturei of
It'ie Quen cgaiîust Tite Trustees of Sclieol Section nutier said irrit, cor ivas nuy motion on the rotuere of raid irrit mualle

tireii:y-srvon, lin elle tewiiship of Tyondinclga, je te coutily of~ Ogninst hiata, cor any order or rut of court ln respect tei îit or
Ilasîtiitgs," and cahlilng utîoi Il the trubtees of scîteol section above liîus alîeged contempt, and the sail Johnui erhtouse, the prosecutor,
ineuutionie(l,' tei s-liei caube wrhy auu eltacîtunetit blicauld net issue did net 11îtore ogaiust huen or requiro bine te ansivcer intorregateries,
against dlictai for cetîtempt itu net îcakiîîg a returt te ivrit. lior 7,atle lie donc ueny ttîiug le the motter sinco the arrest of the

This raule was personcally servcdl on William Cross, Jeunes Glass. said William Cross.
andl Robert Gillespie, and ii lHillary Tern, 1$62. on the àth of C. Bobiuuséei shewed cause, citieg Tapping onMndmt,4,
February, C. Robenson itered it absolute, ocrain ufdvitof service 408, 42"J, 423, 424 ; Gu,(lc'8 Cr. P'r. 181;; Bull N. P. 201 ; L'ardu-uv.
stâting tiet on tlie 2l:t of Ilànary, 10,lte defendant, did Suu<-elur, *2 U. C. P. Il 398$; Ruile of Court le Englaed, 2 Q. B. B.
Ilc)rseuually serve Williani Cross andu Jantes Glass, boita of iheni 18414, referrma te in Ch. Arcb. IPrac., ith EJ., 1612, net adopted

trtistecs o! schtool section nlumber îIen)ty-sen ln tie teil-Ship of bore;., C. 1, Il A., sec. 19.
Tvrîudiîiagn. le the coiîcty of lluto a d tint ot the -21la o! M C. Cornu-roc, contra. citefi R;toa v. 1c-d' 1ard, 1 Q. B. 019; Ru-z
Januîary, I1862, lie did aIse Ilpersonally serve tRobert Gillespie, v. Metior, &c., o! Itye, 2 tirr. 798 .Grant unt Corporationis, 231;
atiolter of te tmu!.îrea of schieul section mndiuuer tiventy-seven, in ITappiieg on 'Mandamas, -1(;1, Rule 4 ; Cli. .Xrcl. IFrac. 1612, relie
thie îoiisltip of Tycîidliîga;, lin tîte ceuîoty of llîclgs," îiîuui e 2, 18-11.
truc cg-py z iii] tietth uli t ugiiul mele aras nt tie situie tine sîteir 1 liyprva J., luell Lat tie relie ncýi sheld hore calîcul laponi Oi'

te thlet lthoi. iry uigth alete ite olwn tnilýeýCS by tuam1e, antI tient tluc -%L,.chinctut, tlierefure, ciliugl in
OitIhu151 e!Febticy, urig tue atun tt ti, Itefelow ttglIe prehuer forte, ires not ivarranteul l'y il or by tlun mule abselite

cotnsent ivas givon, euudorsedI ou tlue copy o! thie mule nusu:- untier vrîîicb it iras issued. 2. lit thte second objection ires8
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entitled to prevail ; and 3, that the attachment should nlot bave
been tested in tortu, on the saine day on wbich the mile absolute
was granted, but that this defeet being amendable would not alone
have been fatal.

lie made the rule absolute, but without costs, owing to the
consent given on the part of the trustees. The other objections
were nlot noticed in the decision.

CRYET AL Y. Tuimia.
'Write agaixst Mte body, ?an*s andS good* at sam timee-Proceedings ini Cleauory

ccaemporauousij-Regudarity of.
The plaintIffs havlng obtained a judgment againet the defendaut, on the 7th June

st, leeued a a. sa. on the judgmuent. directed to the sherliff of the county of
Oxford. le did not then place it in the eberiff's bande. On the 12tb June he
lssgued a fi. fa. goode to tbe eberif of Oxford, which wrlt was on the samne day
returned nuUa bcrna. On the l4tb Joue ho Iseued writs of fi. fa. against lands
to the respective sheriffe of Oxford and llaldimand. On the samne day (l4th
June), he fiied a bill In Chsncery to charge certain equitable intereete of defen-
dant Iu lands, which could not be directly reached through the write at iaw.
On the l6tb Sep enîber ho for the first tiue placed bis oa. sa. in the bandseof the
shoriff of Oxford, the write againet lands then being ln hie bands, sud the pro-
ceedinga In Chaucery atili pendiug. The ce. sa. wae not properly styied in the
cause, aud was not tested Iu the name of the Chief Justice or other judge of the
court fromi which it lesued.

liUdd, that plaintiffs' proceedinga viliated the spirit of the Iaw In charging defen.
dant in exescution on a ce. se. whiiet endeavoring to enforce a remnedy against
hie landq through an execution Issued since the ca.sa., and since a fi. fa. goode
returned nullak boua. Such being the case, an application to asnend the writ of
Ge. sa. waa refueed, and the wrlt net aside for irregularity, witb coatg, defendant
uudertakiug not tn bring an action for the arreet.

&mble, the Irregolarlties wore amiendable, and would on termes havebeen amended
tender ordlnary circuma tances.

(27th Septemaber, 1862.)

Jackson obtained a sommons calliug opon the plaintiffs in thia
cause to show cause Why the writ of capias ad gatisfaciendum isoed
in this cause and placed in the bauds of the sherifi' of the couuty of
,Oxford, should nlot be set aside for irregularity, with costs, or why
the said 'writ should flot be ordered to be withdrawn froin the
banda of the eaid sheriff for irregularity, with costs, on the grouud
that the said writ was net properly etyled in the cause, and that
It was heot prôperly tested ln the naine of the. Chief Justice or of
any other judge of the court at the time when issued, and on the
ground that the writ was -waived and nbandoned by the plaintiffs'
issuing writs of fieri facîas against goods and lands in this cause
subsequently to the issue of the writ of ce. sa., and that since tbe
issue of the ce. sa. plaintiffs filed a bill in Chancery againat the
lands of defendant, and that the ca. sa. was not placed in the
bauds of the sheriff to whoma directed util after the writs againat
goods and lands had been delivered to the sheriff.

&evenson shewed cause.
The foltowing cnses were cited on the argument: :-odqkin son

v. W/îalleýV, 2 C. & J. 86 ; Dicas v. Warne, 2 DowI. P. C. 763 ;
Miller v. Parnell, 6 Taunt. 870; Andrews v. Sanderson, 1 Il. & N.
726; Story's Eq. Jur. sec. 1266; Billing8 et el. v. Jiapeije, 2 U.C.
Prac. 194 ; Con. Stat. U3. C. cap. 22, sec. 252 ; JIayuood et al Y.
Duff, 6 L. T. N. S. 43; Knight v. L7oleby, 5 MU. & W. 274.

The facts eufficiently appear lu the judgrnent of the learned
judge.

RiCRAitDB, J.-Tbe firat objection taken ie, tbat there la a mis-
take in the style of the cause in the writ of capia8 ad sati8facien-
dun. This 'would notbe cf much consequence, and oould be readily
ameuded under ordinary circomstances.

The second-thnt the writ je tes.ied in tbe name of Sir J. B.
Robinson, wlîo had ceased to be Chief Ju,3tice of the Court of
Queen's Bench-is clear]y an irregularity ; and unless the plain-
tiffs are entitled te ainend, the defendant 18 entitled te be dis-
,charged from imprisonment under the writ.

It le contendad that the writ la a nullity, on the ground aecondly
taken, and cannot be amended. If it he necessary for the writ te
be tested in the naine of the Chief Justice, it la equally necesaary
ibat it should hear date on tha day on which it la issued; and yet
if thare was an errer lu the date, I cannot doubt that it weuld be
amendable.

1 do not thiuk thatt I sleould, tender ordinary circunistances,
hesitate to nmend the writ on both points, aud la this case would
do go on paymout of costs but for the other facto wbich appear,
and whick are taken as grounds for the defendant'g diacharge. i

The facta and dates necaasary to be con.eldered are as followa:
Judgmeat was eatered on the 7th June, 1862, and a ce. se. issued
the ame day. Ou the l2th Jue n fi. fa. against goods was
issued, and placed lu the bauds of the sherliff of the county of
Oxford, and returued by hlm nulle bone on the same day. On the
same day two fi. fas. againat lands were iasued-the oue to the
sherliff of Oxford, and the otber te the abariff of the couuty of
Haldimand. On the l4th Jane the writ agaiust lands was placed
Ia the banda of the abariff of Haldiniand, and on the saine day a
bll ia Cbaucery vas filed to reach defeudaut's equitable intereqt
in certain lande la Haldimand. The bill racites the judgment la
this cause ; the execution agaluat gooda, and its retura of nulle
bona ; the fact that defendant had an equitable interest iu certain
lands lu Ilaldimnnd, aud that the interest of the defendant lu the
aaid lands could not be aold under the execution at lav against
landsa; but the plaintiffs were advised that such interest could ho
sold te aatisfy the said judgmant, tender the order and b3' the pro-
ceas of that court (Cbancery), aud tbat defndant had ne otber
property or meaus by which tbay could recever the moules hy
their execution at law. They thareupon prayed that the defen-
daut's iuterest lu the land migbt be sold for the satisfaction of
their judgmant. On the 1Sth Joue the plaintifsé, doubtless vitb a
view of hindiug defeudaut's lands and making a notice under the
Registry Act, registered a certificate lu tbe ragistry office of the
couuty of llaldimand, that tbey vere takiug proceedinga againat
defendant lu Chaucery, in wbich some titie or interast in bis lands
were called in question. On the l6th Septamber plaintifsé placed
the ce. sa. la the bande of the sherliff of the ceuuty of Oxford,
the writ against lande to the sberlif of llaldimand beiug stillin the
sheriff's bande, la full force and affect, and not returned. The
plaintiffs' attorney states that the writ of fi. fa. against landa was
issuad la order to bind the defeadant'e iutarest la said lands.

The genaral doctrine seexas to be that plaintiff nay issue afi
fa. and ce. se. togethar, and if nothiug be donc under the fi. fa. ho
niay arreat the defendant on the ce. se. But if anYthing la done
under tbe fi. fa. 'wbich may make it necessary for the eberiff te
defend leimself under the vrit, it muet be retumned and anrolled,
and then a ce. sa. caunot ba regularly executed until this le
donc. I3ayley, B., ln Ifcdgkinson Y. Wltelley, states thare le
no doubt tbat a fi. fa. and ca. se. uiay issue together aad ha con-
current, for if nething is doue on either, ne awarrl of executien la
entered on tbe roll. But if one la execoted, a returu cf that must
ha entered hefore yeu can enter the award cf another execotion.
'Nov, if boih are executed coucurreutly the entry on the roll miust
ha that both vere awarded and issued ou tbe saine day, vbich
vouldbhairregular. Itileclear upon principle that twoexecutions
cannothe acted upon at the sainetiine. There vas the axecution
againat lands acted upon hefore the ce. se. wae placed in the
sheriff'e banda. The plaintiff says ho placed it there te bind
defendant's lands, nnd 1 believe wben parties proceed lu equity te
enforce satisfaction cf legal judgments eut cf the eqoitableintereat
of defendunts lu landa, they are obliged by the practice cf that
court te issue and place la the bands cf the sherjiff executions
againat lands. This the plaintiffs have doue, aud thoogb tbay may
net be able te seli the dafeudant's lnds by virtua cf the execu-
tien, yet the' iseuing cf the vrit and placiug it in tbe sberiff'e bande
is a mode cf reacbiug thein tbroogb proceedinge lu another court.
If after doing this and furtber endeavoring te bind the intereet
cf the defendant la the lande by registering the fact cf proceeding
la Chancery vith tha County Registrar, a plaintiff wera alloved
te tuka a defendant lu execution on a ce. se., it might ha u7ged
that sucb a prcceediug could be used as an "9engine cf oppres-
sion," as is mentioned lu soea cf the cases, quite as affectoally as
if ho bad, by ndvertisiug tbe lands for sale, doue riomething under
the vrit agaluat lande tuvarda executing it, and thon arrested the
defendant undar a ce. se.

Under our statuta I doubt if un execution agaluet lande could
proparly issue without soe proceadiug equivalent te anrolliug the
retura cf nulle bone ou the fi.fa. againat gooda. Iu practice euch
write are net, I believa, issued util the execution agaluat goods
le produced and filed, withi the ratura cf nulle bone, by tbe proper
officer, on it. If, therefore, that writ is te ha considercd as

enrolled, than the ce. se. must ha void, because thora must ha a
returu cf eue before thora could ho an-award cf the other, accord-
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ing to lde nsî v. J//e,.2 C. 861.S, anti alliroied by Thei ilcfendoiit filon jîîstiied file seizurc under tfeic t section
AtI(relw. V. ,Sinderscil i al, 1 Ir. & N. 7*2G. cf tule Vpper Caiiada .Asses"itiieit Act, and cited Uic 96th. lO2nd,

<hi te wîolc I fini of opiînionî tliat flic pla:ntiff's proccelin9ý a',î 1 1 11111 sectionîs of ice saine nct ini support of vitivt lic clii.
]lave vinIaîcd tie qiitl of tic li, iii chargin i tle delcadant ii T'le judge tzeld thc jury tiiot, iii Iii. opiion. tlic defeusce faiied
exeration on a ri. in., wiilst tlîcy lire endcîîvoring tos enforce a en sevcral gsîoîîiîd8-'iit there was no legal proef of a rose-
rcrncdy oaincýt bis lanids tiîrougii ait exectition issued since flic Iltion lîaviîig bieen pIJsscd by tlie city council cf Kingston, uitider
ca 3a , and 8ince a fi. fi. agitinst goods was returned titilla b.oita. the 10Itti sectioni of Uic said act, appointing tile defeuîdant a spe-

Sucli being Ulic case, I shall decliiie arncnding flic %vrit, antI it ciiî 1cohlector. Tiîat lie (the defenda:nt) weuid rcquire, umîder the
sust lie set asitie for irreguiarity, vritli costs, defenilatît under- 2 lUitsection, to , ivc filait t le promnises were asses8edl aguinst, ,fli

takiuug nlot te britig any action ogainst any party, ani the (lefcîit- owuer" ani Ufic occuîpant " on file roll cf 1850, oîid tliat tlie
ant is te tic discbarged forUilitiî froiii Uic eosiody of the si .itt. defeîsdau>t lind no riglit te seize Uic property cf the plaiuitiif, whiose
of Ulic county of Oxford inib tis action. Pauine did uuot usppeor on the roll, anîd tiîat h liai o riglit under

siuioens absolute ivitiî costs. fixe roll cf 1850 te procecîl agninst file plaintiff ýs a subsequent
- -- - - - occuipaint. ,Igiierc objecteul te flic juidge's charge generally.

COUNY CORT CSES.Verdict for Uie plaintifi' for $36 55c.
COUST COUT CASS. ignet, in April term, 1862, obtaîncîl a rule miii calling upon he

(Tu the Coiinty ('oirt of fil,- 1tuted t.oiiitig -,f Fuounnur. Y.onuio'c . & Addliugton, plaiutitf to shoIw cause iwliy tlic judguîîeit sheuld Pot tic arrested,
WîJre lfil ,oL1r sC.s>ovii 31CIZ.iIE, t'oUîity JUdg > on theu grouîud-l st. That tie action cauinot lic mnaintaineil iithin

S.%IuITI V. SHIAW. Uie înconiuîg of Uic 2niI Vic., citait. 126 ;2niI. 'Jhat tiiere is a
11,,1 . TiutUi "fiui~ oîieo ! ocipus. mvtooe ~ *. 111~ iiijeinduer of ccîînts ; 3rd. Thoat it siîouti lie alleged tlîat file nct

Ilf the Ao''Oomî'îit Acrt. or ir is %%ho liKcooi o wiiers or Jteîai l, pur coneliset cfua în mîcosyaniuiiu poal a
a, î'c or ottirrî,. L'-tw,ý'îi tlîo uiuking ,,f thie andeoioî thlei roiiirî .1 uiio thiat it discloses no enisoe of actioni, or shiows sucli a trespnss ns

2ir. r, 'hpro. ~ hfîîtetis"etor a tst.hoto woulul give a cause of action: .lUi That. as to the second conti,
tIi, Ait. are jku,îîsjI sli-e asiYo alppor on tIi, coliecior'u roll as oînerd r tliat sîuch a cause of action is net u.aintainatili ngaînst tlîe defoui-

ccopilts, Or Io.ifoii mdil. )lai, Lecîi. ownors and o«oplaiits h iur.oreae Or dant ois a public oflicer. andi tiiat flie verdict being general
otlit ri- tot.ilti titou ofe thilîialing of the ab-oeomîint ald tlio ret îrn uf lie thouglît judgîocnt elicult be arrcsted. Or rhîy the ver-

the cott,'cior'e Toit
8. 'MaOtCity and coutit> coulinli Musnot lejcilt 'psga rsottlon iniadrthe o 04h d'et siouIti nct tic set aside. and aanev triai lc liai) ons the grounit

scliolit lii ac, tecoiiiiiuoith. h-Y> anid cliti-i ut uoiîj.M. taxes; b) il re,, tliat, under Uic circiîotances, Poni daniages could oîîly tic re-
sfttr 'lie rottirn of theo coltfi, roll, iund tlîstich n,11 îîuo W roluriiod at covcred on first coutît, on the ground of niisilirection ; Uiat the ver-
lorîlirot by lot tiarc)ti ani î,'.s

4. 'ii,.it aftrr thtreturi,îof tiocicor rotl. munîciip1tla must, sue utder th, dict woscontr:iry te ltand iîiivideice, naîd on Uie grotind of surprise.
tuî: Yd 6cctiou of tit Act, or procosd àgîliiot the, land In .tuly term, i1>62, Sir heni Sinii sliowd causec, ttnd cîteti

Ô ri~ Thý-t liti good> are setiet and îiîou,'y pid uiidr i.rotest to rctle&sc thymn Frazer v. Page, 18 U. C. Q. B3. 827 1Roberton v. Rapaije, 4 U. C.
froua% Y;tzore, aul action v.ttt lie. Q. Il. 291.
'blis action wvas brouglit by Sir Henry Smith ogafinst tile defen- :Ignew siippertetiftic ruie.

dant. The declaration containeîl two counts-one lin treFpas, MÀAcKENzE o .Jdess h gonsugdi reto
tlle cilice tlie cotumon beoney counits. The dcfeîîdant pleaded not. .ZIC.f.J ge-l igrnusrgdaarstc
guilty by statiite te tlie first counit, anti neyer indeisteti ty statute jutigrit are inapplicable to tliat form cf prcceeding. Whlen a
tu tlie rcnsaiiulder cf flic dciaratsoîi. verdict ise ntcred gcncerally on soute coulats that arc gond aad

Thc cause usas tried at tlic Žutrcli % Z02) 3ittingsocf the court, role flint arc liait al verede sîoîo slijotil bc lipied for. Ail Uie
befuro Mackenzie, luilge Ce. C Y whien it aîpconred in evideuice ctller grounds presset lin ari'est of judîgmcnt arc fouîsded on an
Uiat file dcfciidant, as collecter of taxes for îhiecity cf Kingston, assomption tlîaî Uic defenulatit lias been sued lis a public ùfficer.

seized a pier glass9 cf the platintifs',, oif the value cf $50, oiiftle Thiere il notliing in tic declaration te show tlint lie bas been stîcul
29 u1i Novetnlbtr, 18fil. for arrears cf taxes rateil iig:iii.st Carolîine as a public oflicer. The couîrt cniiot arrest judgineiit buit for a
8î11iiîi in tlle ytar 187M, iii respect of preroises owneîî anti occtpiedtri mtter itrirlAc appeariaig sîpon hIe face cf Ille recorti; Ibesýite!',
by tlic pîaiiitiif iii Victoria IVort since 1851 or 1852 up te tile finise tlie tw coutilts arc gooul iii lais, andi notiiing appears oiit ficce
cf Uic sei u'ro 'Tli plalitiff uas obliged te PSY te the îlcfcndaîît cf the recordl te shor Iliat thiey ]lave iieeii imluroîu)crly joined.
$3E and 55cnst ees u irglass. lic paid thîls amoueit I adliere te îîîy ruiliîîg at tic trial, osq te thse pluîintitf's cause cf
Pilier protest %fier lus propcrty hll been seizeti by tlîe defenîlatt. actioni bcîng stîstaineul ty esidetice. 1 thinitlâat flic lapier signec]

It apperrd t'.&iît tlîc lreinises wre occui'd by Caoline Smnithb by t'le defeliatnt, andu put in cyjidtuce lit Uic trial, aItîipîy prosres
in 1 q )i 1, andu tflint the julaiiitiif liau notîîiug te île ivitîi tîîcoî utît il blat tic defeîudaîît seizt'ulic gocîls cf flic plaiti if., fiîd iliat tlio
18S51 or 1 S52. 'i iic preiies ive e assesseul againot Caroline Smithi jlaiitiff 1 ul $36 55, tifler lîrotest, te preretit lis geols hsein.-
for flic year 1850, accoriug te tlîe roll 1îrcdticcd. The Pantie cf sohld. Tluat us suifficient te sustain flic declaration.
the plauztiff cid îîct oppear on flic roî), iii respect cf tiiese pro- Thiat part cf flic mile noki whlicl asks fer a ncw triai on flic
taises, for 1860. The taxes for 185sO against thc prensises ver grcund cf îîuisdirectiouî, and that tile verdict is centrary to laur
raîted against Careline Smithi nt £9 2s. bAi., or :E36 55c. The and evidence, open- up tic main question invoiscl lin the case,
pîaiiitiif paidi aIl flic taxes rated against the pîromises since be namely,-eîietlier tlie deferi.Iait nuis jutstifled iii procccding te
bccauîîe theur owoer. coîlect taxes ratetlaaiî. Caroline Slinithu in 1850, by tîlsirest

Carolinie Smaith suas living içithin the city of Kingstonî since andl sale of tue goodsocf the phlo ias a siiboequent owner anti
1$50. Tiiere usas no evideusce te shlow tuant îI. taxes cf 1850 urere occupant of tlic preuiises ag-ainst whlicli tuec taxes usere ossessetî,
dcnitinded frontî lier, or that a specific deinatir uvs matie on thse Ille plaintiffs anIMe anC 'oilig isîserteil on tilt risse5smnt or col-
plaintiff. Otue of flic wiituiesses stateul thiat the defentiant wnrs Icctotr's roll cf tiiot year in respect cf fle saine promises. 'I
îîpîtinted by thse couicil cýf tic City cf K~ingston special collecter tieferred giv*ng jiîdgneîit in thîls case, until tlic Court cf Queen s
te collect b:ick taxes. T1hercý uas le fuiri ter prool cf tlîe defeîî- Itencli siienîld pronutice its juiîgiiient i fle case of Jlnlconii v.
dant's al'Tnintunî'uit 11icre usas no rebolutiout cf tlic Coutîcil * how" Tit couîrt lias pronounceti itsjuîgint in that case, antI
provetl. The cliectlr's roll for 1850 usas put in evideace 'cy Il tie leoriied couinsel for thec defciidant, NIdr .Agnew, has fu:rnilIjed
defendî:ant, wiiereon Carolinc Smith clly stood cliîrgcd wiitliUi toc " usitl a crp cf it. 1 have pericci tue Iearned anud elaboraite
tax\es cf tliat year. The -. (,l cf 1850 usas delivereti te Che defen- jtidgnients delivereul hy flic judges, %wîti great interest nti atten-
date y tue City Chiamberlain. tioi, Tlîat ci2e decitles flic present case. The fiuets upen uvhich

For tlîe defeîîcc, ..ytnc oljecteti tiot, flic plnintiff uas net in a tlic jucîgment in tlîat croc vras pronieuncedi. re sinîlar t) flic facte
pù,ition te dis1îuitc tlie leg:ility tif tile seizuire, lisiig Viid tic ef flic prescuit case. 'llie defenîlant in thiat crise is flic tiefendant

ttx;is.e uîstaî et Ibring;tig ain aiction cf repievin. in this case. lic w ussoued ints case ftir iloing v;liit lie diti in
'l'le jîudge thliglit thit rte pllier îîruîîiiied sIuowet a sci7ture tif *luis case. Reidevin vila, liroîî"lt agailist hlm fur Paizing tlîe prc-

tlie Iia.intutf's hruîucrty by Ille decidiatt, vlhîclu, taliet i vîtl thîe Iierty' cf tic pl;siititf The ucfeiilant, as coîlucter cf teixeS for
filet tli:t Tihpaiti i Ic uîîenley umider protest, lus his opîluibe the cîty cf Kingson, avovred (tie takiuig cf tle gecîls cf the plain-
ailiplty suppoirtedthe Ui ecl:ic:tioii tiffl te Iesy Iuy ii'trcss nud sale cf the same, certain taxes rateti
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ngtitst, Donald NIClclntesi, as oc cupant, a nt Jolini ('oniter, as owner by tire Collecter, i: is not in tire poirer oft ire couticil te appoint
of thC Kingston Metrine 1t:tilvay property [nt 1855, andi certain aniy person te coilect the unpaid taxes ty 'Itbtress andi sale. An-
other taxes ratteti against Ilooker andt l'ridiam, as occupants. and other coursqe i8 pointed out ty lthe sLrutt te etoce patnent-bly
Alexander Cz.inipbeil, as ownier of %ht isaie properfy il% 1859, tie sale of litndts."
whici taxes rcnrained due and unpaid nt tire uînie efthc seizuro The aitovo remarks are ncarly as applicable to lte present caso
in Veecemter, 1861 ; that tire plaintiffs wccc tire occupants at tre as titcy arc to tire case of lo!cuatt, Y. Shaw. Tite present defen-
time of tire seizure, anti 1ud tie gods sei,.e, inl tiieir possessionl dat lias assenîcti, crroneonisly, lirit. he bati a riglit in 1361 te
on te saute property. Tito avewry containcd avcrmlents taIt tice distrini Uic goots of the plaititf, for taxes ratcd agaiti.%t Caroline
relis cf 18,35 anti 1859 wccc returueti, anti État ice detendant, ias ISîuîhti in 1830, Ihecause tie plaîntiff owns a'nd oceupies in 1861
appuinteti coliector. by resoititin. insteAd t* tie coilec*Ors4 ef the premlises whlicli were. assesseti agintst Caroline Smiitiî 12 years
1855 nti 1859. 'flc plainfiff kilenrreti te this avemry, on tl,ù' tige Ami tire City Coutril er Kiug,ýton assu,îîet a rigitt te pass
grounti Iliat circumstaîties îaciîtionedl do net constititte a juilificft- a resoînîjoît in 1861, urîder lthe 1(llti section eftie Act, te
tion in law for îaking tire plaintiff's gootis, [n 1861, iîy may of autiiorise ie defentiant, te continue tice icvy anti collection oft ire
distress for taxzs rated egainst other parties in 1855, atnt i 189 taxes rateti against Careline Stuitit in 1830, whcn ini truilu ami ini
Tire court gave jîîdgîîîent for tice plaintilfs on tlc deniturrer. flet tite coll et Itt year liad been Teturneti 10 or 1l yetîri ago,

rdcLertn, C. J., said :-Tite detentîsant tîces net allege tat tic ilihot any ievY whitever, se fac n s lte ta&es of Carolinei Sitt
piaitîtiffs werc tire persons mie ouglît te pay ie rates iii acrear, are conceriieti, lieing miade or conienceti. Tire interpretaticil et
but assumes that lîceau-e tlîey wurc eecupying te promises in tire laNv givon by thc Couirt of Qucen's Beach. ini Jolcernb Y. Slt'îw,
Uic latter part ot 1861, anti liati gootis in their store liense, tiiey inuit cule luis case. Thit interpretation sustaitis theo ruling at
ivere tire persans wie ouglît te poy tire taxes assessei andl tic- tLe trial iii luis case.
meinded ini 1853, by sioe former celtector, as taxes due by NIcii- 1 îîoît, thon, ltai tire present plaintiff mas net nt tire limte ot
tosit aînd Ceunter. Sîireiy il diti not reqîîîre any great extent of lire seiture of bis geetis iy te îioféntiatt, in November, 1861, Ila
jutigment ta peint out, thai, te raies ouglit te bo paît by tire par- future oivner (sr occupant," mithiu tire meaning et 24th section
ties seho occupied or ownedtire premises during titese years, atdtire /%t A; thaI hoe mas nlot at ltaI lime Il tite porion whio ought
ltat titey veere lite juorsons legaiiy liable for tlîem. Against titein, to pay the taxes," içitiiin lite meaning of lthe 'JOtii section ; and
the collecter of 1853, after tieîoandtrg payaet, mîiglil at any lta te Coutîcil Of lite Municîpality of Kingston iîad ne autlîority
tinte, atter 1.1 tays, have procetied by distress, anti lie nîigbt have in Iaw te pass a reiolulion, under the 104thit ection, [n 1801, te
seized ny goots which ho ceniti fini, lielenging eitîter te te occu- autherise tho tiefcntiant te bevy taxes rateil against Caroline Smniit,
pant or tice owner, witii tire uttiteti counties of Fronttenac, anti in~ 1850, liy distress eftlite geeds eftlire piutintiff ; and titat tire
Leninor anti Atidington. Blut, insteail ef tire rcmetiy tigaiist, tiiese dcfendant's seizure ef bis gootis il) November ivras iliegîrl. Býy lire
parties bcing pursiieti witiiin a reasoitaite period, thie collection, 103rti section il is enaced thal,, Il on or befere the 14ttt Decembter
iii one insance, [s tiefe -ccd for six ycars, aid in lite etitor toc tir in cvory year, or oit sucit dit3 in lte nest year, net haler titan tire
yeRrs, utitil lite premises arc owned anti qccupied by oliier parties, lst Mlardil, as lte Couclil ef tire CeunI>' or City May appoint,
antd tity arc atteitette bc beud itîtie for tue taxes et prenions every collecter shall retuira lis It 10lthe Treasurer et lthe Town-
occtupats aîndi omneca, liecat-e tlley hiolàtirIle preittses. Tt is, 1 siîip or le lite City Chaomberlain, andi shahl pay over tire tiOoulSt
îiti, quite plain, iluit tue iiefendiît in tire lirsI plnce hllt ne payable te sueit Treasurer or Chtamberlain ;" and by tite 1Oltit
riglit le distrain wîttiîat a teletand by iisolf pcrsonaiiy, as coi- section il [s enactet tuaI ture sait! reselution (ltaI is a% resolution
ecetor ;andtituaI if lie itad îtîy riglit te dictrain îîgait.t îîîy tote aulliocizînt lte collectai-. or any otiier persoît iii bis stcad te con-

uîtder lais nppoiîîtmneît, lte piainîtifs ivoir tuot lte persans whlo titiue tite lery andi collectioni of tipaiti taxcs) shal1 net alter or affet
oîglt te pay te cales in acreitr." lus refevetîce te lte 101tit 8ec- tite duly of tec collecter te returîs bis rolt." In retiin- lte tire
hion of at5sessitîcit ntet, lite icarnet Ciîief Justice oitsecved :lthaI sectionîs togetiter as ltey stetlti lbe, il wili appear titat tire roll
section iras intcnded te gire te ilite Pouiî&ti power liy resolulion te îattst bce returîteti aI furthest by tire Ist Mareli in lte year afler
autiiorize lite saine colloctor, or amy etiier itersoit ii ]lus steat, te lte assessînent is matie, and taI afler lte returfi lite municipal
conttinue Collectiotns mliih eli bccleiig madie, bt miicit bail flot cneînii lias ne auîiîority te appoint any on(- te collecî anY Of tite
lieti cecîpietei aI the tinte appeitîtet for tue retîîrn of lite col- b unpaîid taxes by menus ot a distcess audt sale of gootis. Antter
lector's coll. But t0 suppose tut it cotifers upon a cetîncil lite course la pointeti out by lte- statute te enforco payîîîent aftec ltaI
sýaiie power after tite lapse of any uinibper et years, seenîs te lac perieti iy sale of ltands untier lte 107tit anti the followiitg; sections,
te bo mest :kbsurt. If tuaI mere so, Ilion lite IO2ndt sectieon au i or by an action ef tielt in tire namneof ethlie municipality under thte
tliorizitiî' taxes mmmdli cannol otîterîvise bo recevereti, te bce IO2ndl section. Tire preserit plaiîttiff coulti net laîvful)ly lie lreated
recorereti irith interest anti costs a,3 a debl (lue le lite local muni- i n Nor"niljer 1862 "Ia future eirner muid occupant" in respect oî
cipility, aitî lte 107th sectionî, iticit iakes taxes a lien on land, 1 tire assessment, et 1850 ttnder tire 21tiî sectioni, licause btis iamne
woult! ho superîlueuts " NMr. JIustice Ilucs Mkos lte follOming tees mol appoar on lte Assessîtenl Itol ce tîtat year, andti Uerc is
obiserrationis on tite 241th section eftlite Asqssmerît Act: Ilie no evitieîce tc site', lit lite becanse o',ner or occupant ofthUi
firsi mitier for censideralion is., -îIit iýs lire truc nîeattîng of lte asseseti premises beorc lite roll et tit Yer as returneli.
expression, tuaI tite ta'xes may bo recovereti froin aîty future 1 .eitler ennîlit lie tîcaîtdi tlite persei Ie wo ugfit te pay tue
emner or occupant; andtiri e expression in lite XOit section, tire itaxes" e O 18)o uîttir lite 96th section, as lie is nol lte persea
collecter shahi leçy ture saine miih costs by Iiitrc's eftlt goots who iras taxed on lte roll et titat year, anti diii nt beceme Ilthe
anti ctattels eftlite person iite siglit le pay lite saine. Are îhey owrr'r ir occupant " of tr premnises duriîg lite curreney et lte
te be coîîsidcred willi refereiice le lte tinite durig mmih il Iiiay rail ef 11850. 're taxes could net be tawfulîy demtandeti fret
bo saidtlite cellccter's roul is in foi-ce for cacit year's taxes, or tire iil, ts te persoti taxedltinier lte 74t1t sectietn ly tite collecter,
tiicy te lic utierstot, as lite dcfenlaîtt Coîttentis for lt titis case, anti lte havnett licen ticinatîteti front Caîrolinte Sintîlh so tac as
as exîenuiin. over aîty icngti of timue ? 1 cittertaii le tetîtt mit Nre knowr; conieîueultiy the collecter couuti net in laie proceedti l
lite proper masin.- us. ily lite *i9tlt section ture assessors are îiistr:îiî îîîy gootis anti cliatîcis uitter lte 901h section. lito
direcuet te complote tiîcir colla iii overy 3'ear, betîncon lte Ist plaint:ff is a stratiger tu lite roll et 1850 as regardts lite prentises
February anti sucit day, 'tot inter tirta lite Ist May, :18 titocoitcil assesseti agaîtîst (Ciolitte Sntiiîi. nul irtis a sîranger tb t preiti-
et the nîttiipality appoints. 'Te a-s oe course, sets deii [es tenscives mîntil atter lite ltte appoittict by lair for lite returit
[n) tis coll ti( ticts in regard te cîrners anti eccupiers, as lite finis ettenlmt!iiueaseceeprfteiecnrrylmuIh
ltein a litie linte ito iniies thte asses,,itent. Beteen tîtat titito presuittetirit lite coll mas retîtrîted aI lte prop2r tinte.
anti lte lime lthe collecter siteulti rettrît )lis roll under 103H' atidjAcrin elt tet nIsoî rnilse arli ei
10> Iii sections, tire property as!tc.scd îtiiy ]tave chtange(] b otît uy lte Court 0f Queên's Betîcl iii lite case otJI;lcordî y. S/tout', tbu
omuiersitipauiid occttpatîcy lîy sale, devise, or il, vrious ollier pns rescrit cule îousit lie lisciargeti. Il becoînes, iterefore, umnecces-
and iii sucli case ture itew osvrîtr or occuîpantt îiay lie lte propier -lîry te cuitoider the oither Ituiutî dtcusd upon tire Argumnt.
persoti or p:iriy lu paxy tIsaI1 year- laxes." Mer. .loStîce lIAArUîcs
btateti: I am et Opinion lItI alter tite fermtai returît of lte roli nule tliscitargeti.
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QUAIITEI11 SESSIONS CASES. 1 tiîink tire preqetit conviction is baîd ilt Iaw, by reason of te
name of the informant net appering on tc face of il.

[In the Qutartr &st ons of 1Pmtenac, I.ennox and ,dn.tonil Ir must therefore bo qtiasbt.
IN THE MZATTIL OF THP APKAL . ITVEE CATItAnitii.E E Y, Conviction quashied with costs.

AP'iELI.ANT, ANOl 1711031A3 OSSIF.n, cea>.._______________________________

flIfi. tlit the mne of th., infornaînt or corîtplainalnî muemt ln stie form or other L O W E R C A N A O A R EP ORT S.
Appo.¶r on thet acore a conviction.
l'ieo nppciiant, was convicted on the 4tiî August 18C-2 by M. P. MCDÔOAî.î. v. ALLAN ET AL.

Gtress, E..q., under the 254th nuit foilowing sections of the Upper Irfmhanl Mitpnig Ac-Maiiy qfot..ersf.m oIAs of Ittsseng'rr, .Teueller, d..
Catnada ?luî.icipai Institutions Act, for selliîîg spirituonus or tuait lid -lutau nctt.,n nlttaî, trio ,tiorq(,f, ýKi ngog sltp for the. to3xof loweti.ry
lîquors on Sutiay. Tiso appeliant appe:id te tito lt QuartIer foriiiing iu-t otf tio laI,aKeofa pasongt. .apl... îtbý.d uîtoitî hé, Ltrd clause

iof tho Mlrciîait :Z1îtt.î'ltg Act) attegitlat lit.. artilsro Iotn.. - (hId,SoSessions for Frontenac, Lennox aîîd Addrngton. Tho conviction i .sniotidt, &c. * L.. thil îthe 1ot., h.ipp.rts rt ithorit tl, privite or failli of tut.
roturned te the Sessions did not show iio the tho compiainant or orenor, and hy mrotaon of nibltery. e,, bezzlt-nitot. &c, tati ihiit (lt .¶ss..îtr.r lier
informer was. rTho ndjudicatulg part of it was in tue foliowilig htînî rteerîri In a Bill1 of Ladigtg or olitrrelo dklose in *xrng rite. tro

word: "Cthorno lennoy laconvcter befre m, fo lîrt sie Oturie tti vaine tif ..oeli articles., 4c, tire ortiers wers notl ialu for ltbe lot..,vors athrie lenes i covitedbeors m, ortha ste w1l i ot LWtrrîao ujltn d..rnurrer.being tho keeluor of a placé, wbere, by the inws of Upper Canada, (30th December, 16.
liquors are or tony bc boId by retail, did by lierseif, lier servants or Pr.tt Cutinî,ýi.-Thie action is brouglit by a pss2enger in ono of
agents witlrin L1 slnys next beforo tire eaiti .ltl August, 1862, dlefendants' vessels 1rota Glasgow to Montrcal, legs anti non-delivery
betweeii the irotrs of seven of the dlock on Saturday niglit and ergi on arrivai, of part of lier luggage, consistîng of jcwellery, iwntclres,
of tire dlock on Monday morning tliercafter, soli sprituotis or malt &c., t0 the value of £120. Tito declaration is in tîto common
liquors, or permit spirituous or malt liquor3 te bo titîro drunk, formi of actions against cemmon carriers in sncb cases. The do-
contrary t0 tite simule.i fendanîts by tiroir piea admit tbeir quality of comînon carriers,

At tUeclbearing of thto appeai, O'detfly for tbo atPPelIant, toOi< titat tie plaintitf was, sucli passenger witit bier luggage, but tiîey
severai exceptions Io lthe convictiotn. 1 allego their ignorance of the happcening of the loge of th articles

lat. Titat tue naimo of tho romtplainant or informer was not' referred tb, which consisteri of gold, itilver, diamontis, watelîcs,
staled in te conviction: 1 jewels or precious atones, ltai tîto loss was rilthout tiroir actual

2ndt Titat lte offence was laid lt 100broad andi uncertain termis; privity or fauiî, ani by reason of robberýy, embezzlentent, makiîtg
3rd. Titat no day was statcd wlite offence was conmîtteti. away iwitlt or secreting tue articles lest, and tlit when plaintilf
B. M. lfrî ion for tire conîviction. rut lier luggoge on board the vessel site omitteti t0 itîsert iti a
MIAccr.xzt, Citairman Q. S-ha Dickinson's Quarter Sessions, bill of iading, or otiîctvise to deciaro in wriîing to the ovrners or

876, it is laid down as laiv tbat -Lte informer's naine sitould ap- master of tire veý,sl, te truc nature anti value of tîtoso articles.
pear ini ail cases, that lte party nnay kîrow lus accuser." TI'ie essential groundts of lire plea, rosi. upon tire provisions of lte

lu lte case of King v. Smitht, 5 M. & S , 133, titis tris lîeid Mercliant Sitipping Act of 184, andtI 10 Iis plots the plaintiff lias
absoiutely neccasary in ail cases whlîre any part of tite penalty was jdemurreti, urging their coinuon inw liabilities as carriers, anti
given 10 the informer by statute, lie being thon, as an iiiterestcd denying lthe appiicahility, ia ticfcndant's favouir, of thte limiLiîton
informer, incorropetent aîs a witnesa. of responaibiiUy Osidles tliot Act as rogarcq lier, a pa.qçpngar with

It is stated iii Ialey on convictitsnt, 50 Tiso narno of tIre in- lier iuggage, arnongat wirici ivere thte lst articles wiîicli elto hall
former shrould bc 8tateti in ail case.s. It is indispensable in tîtose a rigir t0 have ivitît lier, andi were covereti by lier fare, anti wiiî
cases witerc au)y part of te penalty la giveit by statule to the tite defendants wcro boundti 1 deliver t0 ber aI 'Moîttreai. Tiro
informer, un order that tbe contviction may appear 10 ho founded lîearing la upon lthe ticînurrer.
ripon ollier evidence titan taI of lite informer liintseif, who la, in Tho clauses of lthe MecatSlipping Act of IBM, baving re-
such caseIs, inciorpetent t0 give evidence. And in cases wriere lthe ferenco to tbis case, andto 10e icimitartion of siiip oiçnor's responsi-
penalty is givon bs lthe statute te lthe owrrer of titu property injured, biiity are as foilows: .",503. No ownier of any sen going siîip or
by way of coin pentioîr, il bas been helti, otiglît t0 appear by sortie sîtaro titerein, shahl be hiable t0 ntake good, atîy legs or damago
Monos on lte face of the conviction."- tat may litppeît wvithout bis actuai fault or privity, of or te any

Theo 257tit section of thc statot limier wbîcb tbe appeilant lias of te following thing!1, tat is 10 Stty,
been convicted, directs thai oîe iralf of tire penalty imposed by tic 1. 0f or t0 any gootis, merciianthse, or otiter Ihings talcea in or
juutice, shtai bc paidti t ib informist or compiinrant, antd te i )ut on board any sucb ship, by reasort of any lire happening on
othrer iraif t lte Treasurer of te Miunicipiity, wviere tite place board sucit sitip.
referred to is situateti. Int lie general net respecting srnrary O. f or t0 any golli, silver, dtamonds, w.atchîos, jeNvela or pro-
conrvictions and orders, a complainant or informant ia conlemplated dious Cornes, takin un or- put on board any sitip, by reason of any
as lte prosecutor in sunîary proceedinga. And te. Upper robbery, enibezzlement, naaking ,Lwy ivitii or secreting tirereof,
Canairda Act respecting appealls in cases of srrmmary convicions, unless tire owner or sitipper tîtercof lors ai thte luine of slîrpptng tire
cap. 114 of the Cou. Stal. U. C., givesstireriglît of appeai tcomplain- samne inserteti in bis bill of iading, or otirvrise discloqei it wriî-
atits as iveil as defendants ; and the Quarter Sessions in delermîn- ing t0 tite master or owvncr of sîrci sb2p, lthe truc value of 8tuch
ing te malter of appeal, inay order cititer party te pay costs. articles "te any extent witatever."
And lte forra of lte oath giron in the statot te bo administereti Ieforo proceetiog furîber it înay ho proper tc? observe ltat lire
te the jury wvio are t0 îry the malter of appeai, shows liraI titere Act relieres tire sitip-ewrtcr aloeroe, not lthe mtaster: tat lthe relief
muat bo two parties te a conviction matie under lte summary extends in the mos?. gerteral ternis, anely, 10 Any extent wirat-
jurisdiction hy a Justice of lte pence. The forna of te oaîb given, ever : thatî h appiies t0 overy loss or damage titat rnay itappen,
is tne foliows: - You do soleonurly swonar ltai yn ill iveli anti witbouî theo owrtor' aflaa privity or fauit, t0 elîher geodt, iner-
irnly try lte matter of comiplaini of C. 1). against E. F., and a chandior, or ol/rer thinga gent-rally, or t0 lte special effects goSE,
true verdict give according te lte evirience." Andi by lthe 4îiî srîrcr, &c. : tbat; il appiies generaiiy 10 ail of îlîcm in hoth ca!ego-
section of tire aet lnsly referred te, il is enacledl tirai Il any appel- ries, wiren lte les or daîrtage occtrrs by lire on board of the
tant xnay libiandori bis appeal ity giving the opposite party notice carrying vessel, nt titat it applies t0 lte gold, 3irver, &c., particu-
un writing, six tinys before tite sessions appealtil te." lariy, wiîen tite bass bappens by robbory, &c., uniesa ltre owner or

In lthe face of theso anutorities anti enaclirsenla, il; is difitcuit; t siripper of the gooda put on board, sitail baîve nmade hbo orier or
hotd tire prosci con-viction coUid. The name of an informant or master aware of tiroir nature anti value, by an oct un writing at
compittinant, is net mentioneti front lte 4oginning te lte end of te lte time of lte shîîpment. Tueo lirai aub-section afforda geaterai.
convictiont. Attd front %il tih appears on tire face of lire convic- relief against loss or daîinage by lire t0 gooda anti titings generaiiy,
tion, tirere nray flot have been a complinani or informant ai ai. anitti ît neces..acrly include a passenger's luggage, clîtinging uit
1 think that tire nainé of lte hîrftrsinl or complian shtouiti titis particular lte coalition law responsibiity, wviicit mode th
appear in sente fertin or odrier on lthe face of te conviction. carrier hiable fur tire los of geods ity tire, titougt lte lire iras nult
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occasiotied hy auy actual ncgligeiico of tire carrier, and did flot lar, but tie latter Act riliaires tire insertion te bo in tire bill ot
î%risec upeai lais premaises. tire carrier tahi; censidered as aia ilasurer, iading, or iii soane otiier 'erittîc aiecliratioti, givef tO tiC sliIp-
and Iiabie fur nil lasses rand iri ail cveatt, cxcept by tie tact of GO dit owilîr or anter, hiy tire owner tir shipper. 6tIa. Tite Carriers'

andl tire Queeîî's etiemies. Claitty, Carriers, p. 39. lot limita tire rc.spon.4hiiiy for los-s to £10; the Sipipng Act
Tho second saab-section affords relief agaiinst loss by robiaery, relieves bo ariv crient wlsaîever. Tire differenice between tire Acts

&c., to tbings irithin tire descriptive cnUnhreratioaî, utîlests tire liait- is so ver'. inarlird thaît anr argument upoa' tiacir analogy colinot,
tîltion ho neutralized and destroyed by the owner or 8hippcr marking apply, tnur could it bc mado tu reat upon reported cases rcsting
tire writtezn declaratien ira tire bill of indîîîg or otiaerwise, PL t ie aiaainly Dit tire Carriers' Act. rite ydîîîatif's pretension Unit tire
tianet ftire slaîpping of tire articles. In titis case Ibert iças rio Shipping Act is a mercliatdizo or freiglît Act i2 foutided u.pun tîi,
deciaration, aaîd theretore the Stattot would et course have its Ithat it is nicreiy a conîsolidation ot tire 26 Oeo. III., cli. 8t;, and of
operation of relief for loss occasiuncd i>y robbery, &c. Tire tire subsequcnt eactments rit parta nia(ria, whîicli it is snid %vero
generai enumeration of goid, silver, jeircîs, &c., cerers special of liat description, and dii nlot exeuco or relieve tlîc siip-owner
articles et tire generai description. Titis stattetry desigriatioti or troin lais commien iAw responsibility for the losa of passengers'
enuanieration would. appear te have baera madae as a particular 1 luggage. This acessarily invoives tire chiet point 0f tue dlemaier.
protection, hecauso tire effects enumerated beiîîg of grent value iri Citty says9, p. 282, tiat se solon as ta persan îlahccame a passera-
smnaii buik, tie facility te roit and inak away iritl taeau is far ger, tire carrier is boitait to recpiv.e \midit ir in. thxe &heeccaofe
greater tirait of goods of le.qs value but greater butik. Titis pro- any centratt or custonh te tire centrary, a reasenable quanîtity of
tection against boss by robbery, &c., mas net accorded te tire ipereial iuggage or baggnge, and tiant witii respect te suds, luggrige
carrier by tire commuen lave. On tire centrary, lie mas fiable for tie dities or re>sponsibtlities of a commun carrier attacli te bin,
ail such lcses upion grounds of publie palicy, because sucb a mode and tlîat tire iiaggnge is te ho carried w.iîlieut extra charge, tiro
ot loas migiat by consent and comîbitiation bc carried on iu such a carrying ot it being accessory ta tire principal contract to carry
nianner that nu proot coulai bne ad of it. Ciiitty, Carriers, p. 41l. Itire passenger2. itis iiahility for less is restricted te tice pereoîal

Moreover tire irant of ractuai privity or fauit by tire siaip-owners iuggnge of a passeaiger; under titis terrm l'arke, 11, Ilcomprises
in tireires, is et itscît mnade a general limnitaîtion of responsibility ciothaing aind every thing required for tire passenger's personal
unier the Sîntute. iNo sliip-owner sali ho liable te moite geod conivensenco, and perhaps etait a 8mait prescrit badl lie such vmatir
any bass or daiago tiant May biappen veithieut lais actuai privity or litra, or ci biock on Ulie journey iglîe Ie aalso incbuaica in tiaat termn."
consent, te any extent wlia.tever, instead of their previeus liability Pl'olock, Cii. B , says, the charter of tire G. W. R. Co. specittes
te tilt extent efthUe 'vaiue of the 311ip anal treigbt. a-etades of clothdg, wvhich ougbit ta jîseludo ait titgs necsary to

Tire plaintiff resteil ber deaiturrer uapon tire cemmon loir altoe- tire toiiet, arid Chitty, p. 286, rernaris, -lit woulai appear reaison-
getlier, irrespective of tire Shipping Act, nomeiy, upon the carrier's able that 'all airtacles ichich ri as usuel for alaersoa te truîvel, wiietlier
Tespensibility te safely carry suel, luggage of passeragers as was tbey ho articles of necessity, ceevenience, or amusement, abouti1
uaiual for tiron ta travel ivitia, ivbetiser tiant Iugeage w.i of hob inciuded iii the termi luggoge, and pcrhaps a reasonablo soin of
neces.qity or for cenvenience, or of mncre personal adoôrain, andai oaîey for the purposes ot travelling."
irliat is deemeil te 'ne includeai in the passage tare ; silo objeets Formerly the receiveai doctrine mas tlaat carriers by landi or
ngaihast tihe apaplication et tire Sliipping Act te lier cag'e, ILiant by mater twore trat lial'!,, for thse baggage of passenrgera, unless a
its ternis and intenaiment it iras ceaifineai te merclianduze, anal te distinct price iras paid. Lt irag piaced on the grounai tliat tho
eivners aînd shippers of mercliaradusv on treigist. and site supporteil carrier is liaLle only in respect te lais reavard, and thînt the cent-
b--r pretensien by reterence te reporteai cases, endi hy noatogy, te penearion îahouid bau In proportioni te bis risk. But new by coin-
tire British Carriers' Act, 1 Vie., cap. 86, wrlise tenis andi mon usuage sanctionred by the Courts, a reasonable amount t
llroviloua more te sanie estent 8mmilar te tiiose of the Strippinig luggage is deemeil te ho included iii tise tare et a passenger. Tito
Act. Veurts wiil bomever net tailoir titis cu2toni te ho abuseai, undi under

It May bcoebserveai an lamine tiiot thse anaiegy attempteai te be pretenceofe baggage permit articles te 'ne includeil net witntn the
deri'eed front tise Corniers' Act does net belai. Lt is net in force scolpe et tho ternis or intenta et the loir. They wiii net permit
in this province, whiilst tire Slaipping Act is ; several of the pro- the carrier te 'ne defraudeai et bis juat compensation, lier suhjected
visions et hotis Acts are exorbitantr of, andi oppoacal te, tire conînon te unknown hiozard. lience irben a trunir centaining valurable
lam responsi'nility efthUe carrier. Thse Carriers' Act applies te nierchandizo ivis taken on board et a steombeat and depesitei
carriers hy lond, tire ollier ta carriers by sen. Tiacir intents are with haggage, and lest, it was lielai tlaat tire carrier was net hiable."
flot in conîmon. The objeet et the former iras tme-fold, Ist, te "lTise ordinary baggage triunk et tire travelier, centainaing tire
apprize ire receiver et tire gootîs et tire nature ot the article de- 113uat gesîarai eonreiecnces beloaî9 ùsg to liai as a traveller, taIt vcitlin
lîvereai te bum in order tiant hie miglît give it a preportionate dcgree tire custonlary torni, andi te be stowea aw.ay in tire place macro
et attention and care. Titis in prîtîcipbo appiies aise te tise Ship- 8ucis articles are mestiy depositeai. Oiierwiso tise carrier ta bou'by
pai;g Act. Andl 2îîd, te give the corrier an incre-aseai compensation, mrenged ; li, be ta depriveai et bis just reward ton carny.ing gecais,
fixeal by the carrier in lais tariff ot rates, for the additionai riait andi 2nd, lie is preventeai froan exercising proper procautien ngatnst
-raid danger itîcurreai hy bum. Titis is tant thse Shipping AXct. Batli tise dangers te whiichtire prepenîy xnay 'ne exposeai. Thios theo
nects coniain some commun provisions, cbielly the requirement ot carrier ls exempt -arben tire baggagc consists et un erdinary travet-
tise notice et tire nature and value et thse effects sbaipîed or de- ling trunit iri which thiere is a large sun et money, such mnîeny is
lavercai te bo carrîed, aaîd tire oenus itaposed ipeon lte deliverer and net considcred as includeai under the terni baggage. But meuey
alaîpper td give tha notice. Tbey differ in sevenal essentials. leI. taken bonta Jlde for travelling expenses andi persotial use, may
The great exîcia et tire enutinerateai pantîcular articles in the properby bne regaraled as fermîaîg part et a traveller's baggage, but
Carriers' Act; thse feir articles specified in tire Siîipping Act. te sucis reasenoble ameunt enly as a prudent mon migbr aleen
2ud. Thse former ialdresses itselt te effects containeil in any parcel eeceqsany andl propor for such purpoes."l Upon thoeirbele it Moy
or package Lt ho carrieal ton hire, or te accempanry thse person ot 'ne gothere au iit tire luggage et tise possenger rat be reasonablo
the passenger in any public conveyance; the latter only refera ta luggage, thot ta, Ilusuai convenicuices belengiog te a traveller,",
particular effects takeai or put on hoard eftie sea-geing vessel by Il w ih it ta usual for bum te travet îvith," and IL wîch nre con-
tiacir omner or suipper. 3rd. Tho fermer requirea the carrier te tained in tire ordinary traveller's trunk." Testeai by theso limita-
afax tn bis receiving office a notice et tire increased rate et charge tions webat ta tise ntaent et tise boss specificai in the plaiintiff'8
te 'ne paid te buin, andai ose requires bla te give a receipt in mitiing aicclaration ? ~Certain articles et personal aorriment and jewel-
for tie geeds delivereai te bum ; tbe latter act requirea noire et lery te lier belenging, ta wtt: one goid neclhace, one carat teck-
thiese. 4th. Tite fermer givea nu protection ag.ainat tire luas et lac", ont silver tisistie pin, ene pair et cut corral bracelets, one thicit
effects by tire telcanieus acta et the carriers' servats; the latter gelaI clînin, ono sott gelai choit, one jet slip ml pin anai chain, oe jet
dees pretect tire omiier, taet tire m'aster, ag:îîn.st sucli leýs 2e lap- leek-lace, one brillîiat and caieralai shaamu-pin in terni ot a ivi eari),
pening witiiout lais actual prîvity or taîuit. 5th. Tire inere oral oe cural pin, ucie pure yclo% tatouec, crie large brillint cross,
declaroation et notice hy the delivenor te tire carrier et the nature gelai back, tire centre stone bseing ont, one large cnaaaîellcai mourrn-
andi value efthUe effects wili saisfy tise fermer Act in this particu- iri;g ring witis eutgraving of tise date et tise deati ot W'm. lsiteMUn,
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one gold ring blne Stones opened With, haul, nue0 ring set in Pearl@,
two plain golti rings, one locl<et mith portrait iii nulitary costume,
on the bock a toml'stoîîc inaid in pecarls, one large eval broocli,
tlîrce shaties of light liair eet ini pearîs, ivc mnail golti lockets, one
largo golti band bracelet witlî 8tones turquoise." Thbis is the list
of articles which the declaratioti owns Ilto havo bedunge-d Io the
platntifT, and part of tchtch twcre f4inyj'ud.Lq, andi lierefore Idigly
pri:e1 bij her as suei,, apart froin as r,îtriti-ic value ; ile ic/ole of the
value (!f.£120," Ilnand jhicli amiozgst other gootis andi effects were
containeti in a certain la'ge trunk, the saîid trunk part of bier
l'aggage." 'This description and ciieratioî l'y no tocans appear
to bce of Il the usual general convenimîces of a traveller," or Il what
is usual for Mim to travel vvitli and are usually containeti :n the
ordinary trave*ller's triisik," or -articles of clotliing wlîich inclutie
ail things necesrary to thme toilet," or Iclothîing andi every tlîing
required for the passenger's personal coniveaience." They are
very iiiieli more lima tliese, andtic (10ît scem t a ll within tbat
de!ecription of luggage protectel l'y theo common law responsil'ility
of flic carrier as passeuger's luggagc. But if tbey wero actually
luggage to l'e carrieti mitli lier, the question remains, does the
ý5hiîpping Act relieve the ship-oivner ln sucli case as this ?

It is conforTiablo to theo principle of the comaîon law tîmat Te-
sponsibility of a carrier iuay untier it l'e abritigeti ly the special
terras of tho acceptanco of the goods. Exemptions wlîicli leave
the comînon law rule in force as ta ail besides, anti it being the
busineqs of the carrier ta briog bis case distinctly within them.
they are ta be strictly interpreted. If the goatis ara iost or dama-
ageti whilst ini the control of tia maSter, the onis probondi is upon
him to provo tîmat thxe loss was occasioneti by some cause for 'rhiel'
thme lawv will excuse Miin; primna facie tho obligation of safety is
upon bla. The common law is thits vell put by Molloy, B., IlThe
master is ansiverable if any of the gootis aro lost or purloineti, or
sustaiîî any damage, hurt or loss, tvhether in the baven or just
before or upon the Sens when she is on lier 'voyage." Sec I'lftnder's
notes. "I f thero b'e any exception te this responsil'ility at sea.
it proceetis fromt the special provisions in the charter party or bilh
of latiing, anti flot froin aay suspension of the rule; sncb exemption
is strong evî<lenco of thîe aokîîovvte.tget taw wl.ih r'mured thon,
necessary. lu short it must bco regardeti as a settîcti point in
Eîîglish 1aw tlîat, the asters tiad owne'-s of vessels are liable in
port andi st sea, anti al'road, te the whole extont of inlanti cirriers,
except sa far aq tlîey are exempt by the exemption in the contrat,
charter party, or bill of latiing, or bY statute." Bath the modern
anti ancient writers admit the possible al'ridgtmznt of the cumumon
laie respoasibility of carriers l'y sea anti land, either in coatracts
imphied or unterstood l'etsveen the parties, or l'y the operation of
Statute laws. Thîo common carrier bas two distinct liabilities,
the ac for losses l'y accidents or mistakes whero hie is hiable as
nu iusurer, the othier l'y tiefanit, or negl'geace whcrc hie is answer-
able as an ordinary l'aileo: ho may restrict lus liabilities as ini-
surer, anti protect hinîself against mnisfortune, but l'y the public
policy of thea cammon law hae Cannet do so for negligenco. The
carrier's restriction l'y express or special contraet rests upon the
common law, anti is productive of no evil consequences. Se if thme
Statute makies the restriction, that is the cantract l'stween then ;
tîmere is na implication or inférence lu this aet 'rhiel' is speeifie
andi certain ase a contract, tbere can l'c no controversy betiveen
the parties. It is manifest that the Shipping Act bias interveneti
betwixt thîe slip.ownar anti the common law, und l'as ta a certain
extent matie a rertrictivo contract in his favour. 1Whut is the
constructian to l'e put upon ils provisions? Thero are l'ut very few
reparteti cases upon thts Act, but tie lanuago is s0 precise anti at
thc sainie tinte so general, that tiifficulty of construction neeti not
arise. No owner of a sea-going 8hip shatl b l'o hble te any extent
wliatever, for loss or damiage tiat, may liappen ivithout bis actual
privity or fanît, or ta any of the followiuig things, golti, silver,
diamnas, ivatebes, jewels, or preciaus Stones, taken on boardi.
The objeet of the Act, observes Lord Ch. B. Abînger, ia Gillîs v.
.1'otter. 10 M. & W., 72, was ta impose upon the shipper the
onti3 of giviîîg notice ta the sbip-oNwner of tlie nature of the gootis
intrusteti ta biit te carry, anti Alirsoti, B., Ilthcro eau bc xno
donl't tha under this Statute parties are reqitirel ta stite iu tbeir,
bill of latiing, &c., the truc nature andi "vlue of the gootis truie'
they carry, proviticti theze cansi2t cf golti, 2ilver, 'ratches, jewtres,

c~anti fiirtlier 1Mart in, K, re niarked, "-otlierviso 'reshoulti put
a most refiil inti artifîcial conItrmexion on very plain words."l
Il liat the Lerislatiire poiîîted ont tliere ias, Iliat the 8liîîowner

iras ta have full notice ot irbat tas tbo 'value thiat the othier party
put upon thiis property. By thc Carriers' Act the carrier is to l'c
miade acquainteti titît the estituantet value of the article, in order
thlie honuay, l'y charging the increaseti rate, protect hiscîf. Atatil
events the Statiito require the party ta state the nature unI valîto
&c., il is iipcssiblo but that We ouglît ta give every statute, as far
ais Wvo can, a construction consistent ivith the obvions -crise of
its laugnaga. Tho Legislatiire bas pointeti ont tira tbings to bco
stated, &c~It lins been already observedti hat the Carriers' Act
restricteti thie responsility itIment notice ta £10 0f value; the
Sliipping Act gives thje fult relief frn ay exieaÊ whalever. Tha
preamble the lîmiting responsibility section einuîloys the general
words, Ilthe folloiving tliiuîigs." lty the first clause of the Section,
the oiener's limitation of respusibility is givei for gootis, tuer-
chanudize, or other tlîings lost l'y fire on board. This is as general
as possible, and passengcr's lnggîîge is aot excepted. By the '-nd
clause of the Section, tho sanie limitation of responsibility is ex-
tentiet ta huan for particular ettects, set ont in ternis as general,
golti, ivateles, jeirels, &c. Effects of tliese descriptions are goods3,
inerchanîdiîu, nud daungs, as Wil as articles of persoual use, andi yet
tîmere is no exception iu faveur of passcngers lesing Ibrîn. Tho
limitation is strengtlîeued l'y t'o requireument, upon the oîcner or
slijier ta insert thc nature and 'valne mot alone ia the bill of'

ladug, ù. purely mercantile document, but in sorte inrittentieclara-
lion uade l'y theo amer or shipper. The effect of the stateutent
ln the bill of lading or in the wirtten declaration is ta deprive tlic
sliip-ewnàer of tlic excuse or relief front respon5il'ility, ta keep the
effects safely fit all crents ; the failure or omission of the pasisen-
ger ta make the statemeat oni tho other baud, presuimes hlm ta
have takien the risk upgn biioself go far as the ship-owner is con-
cerneti. As rpmarked abuve, l'y the coummon iaw, prima face, the
obligation of safety is upon the carrier, but, vnhere l'e Statuta
gives hiat the exemîptiou, the commun Iaw ta that exteat i con-
troteti anul dune away. Upon full cousitieration of this niatter,
the, ticîurrer cilunodt ne suetatued and must be rejectedl; tie case
reSts upon facts the proof of nbiclî tay or inay mot support tho
tiechiration. The pIea cannt bc rejecteti as bati l aw.

Demurrer dismnisseti.
fforrance .j* Morris, for plaintiff.
Rose >ý' Ru/chie, for defendants.

VICE ADMIRALTY COURT.
(Befor, the lion. Ht. ilýLc, C. B3., J., Viro Atuîirstty Caurt.)

Tir I "Jimr Ila~zt.
Rue Of2m'3irgatiot intM regard Io steim res'vs appra eldng cacit c4ler on tlrrrent

res.
A steamier goirg uii therý. L.awrecr at utight. ou a ýova%%o front o toa Mon-

troat, saw tic tight of auihr hteanior comtug diti vie, river. distant aLi,nu
t-, ios and wiiena t tis distanc, or rallier i''ru titt iii1ait a iimîlt ok.%
diagonial ootjia aro." iii rtv,'ritaorder 10 gatin the sontb ctianui-, gtaipnrdi ig
liheu ir,, ant ti, usîtt.îe tt liard tu , rUard Thoi.arer coînng trait
haing ported bier hulta on seeing rite ottier, a coltision eund.

JIeld. That the, ireels wero mieetlig eari otir ivitit ttie Me.ntng er (lie net
regulatiu the, nssgftiiig of Ch., %attra ,f tut 22 Vict. c. W3>, and th.,
steainer guiag Udi ttc, river ansa soinlly b liôi fur Cli. collision in not taiatIg
poried lier bei.

(111h August 1842.)

Titis tas a cause of damagel'rought l'y Pierre Plante, the owner
of' the steaîmer Fashion against thîe steaimer James XrKenzie, ta
obtain compensation for a loss arisiug fromt a collision betiveen
these tira veses la theo river St. Lawyrence, about threo quarters
of a mile aboie Lavaitrie islanti.

Tho followng tas th- jutigment of the court.
On thme 27th June, 1861, tie steamer Poshion,, of '200 tons bur-

thon, anti about forty-five herse power, onet l'y ant in charge
of Pierre Plante, the promaoter, as master, left M,%ontreal fit about
nine o'clock in thc evrîiing, itmant cargo, anti draining about five

Or six feet mcater ; hariug ou boardi Joseph l'aquin, a L îînch pilot
for anti abore the h.rl'our of Quclîec, as pilot, and having tbe
liglits l'y lawy l, the position 'îrhicb the fiet requires. la tho pros-
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ceution of lier voyage In Quebec site pallsed loien the north chist- mlie ntiopted it lit lier peril, and is reeponqilblo for the damiago
Dot, bet-xea the Vtrchére-o islandts and tihe nortli short s w;for iq wvhic reaîiltc.l frein jtM; ilption. There vm; o stbsolute aoces-
the castern endi of those i9lands. $lîe thon teck the main chirînel sitv cven for bier takîng the south chinncl at aîil, there bcbng water
andi the propcr course for Iliat purpo.qe. At this peint the n,.. th enoîgh iii tlîc îortli ; or, site miglit lînvestoppeduntil the It4,diîon
channel andi lte soutit chiannel, or thiat on the senti% silo of lte hi got ilit0 snobi a position tivit sliere couttil baie b"co ne possiblis
Vercliêres Nsantis, merise int one, anti they tegethier forai one risk, ef collision, hy the Jams IlcKenzip', crossing lier course iii
eliannel of about thre quarters of a mile in itth for vessels sucli order te take the genil clinnel :but elle did îlot chîonse to do go,
ne those conccrned ici the present caise. At the same timte, the and preferreti taheî fi risk wlîicli loti 1 the collbiei. 1-ii id
Jaes M[cKenzie, a sonnmer of about 400 tons, nti about one tlîis ivitlient necestiiy, for thiero was îîotling wliatever In the cir-
liîiidred anti twenty herse power, anti laviig in tow a barge, ciinistauces to rentder a departitre front the trile hîeccssnry iii onîler
partly loadeti, se as to d1mw betweeu nine andtiocn feet witter, ivas to iivoid imametifite dlanger. 1 must tiies-fore pronoiunve for Illo
procceIing on lier voyage from Qiec to Monitreat ;liaving a pilot damage, andi refer the aiieiint to tlîc registrar and iiîîercliftntq for
on board, anti proper liglits in eue position requîireîl ly laie, on îlîeir report. (Tite Mhile of Suserx, 1 %Y. Robi. 274. The S!flpIî,
boardl the steamier anti lier tow. It was tiien between eleven 2 Spinks. Ftc. andi Atim., 1bep. 75.)
o'clock and mitiniglît, the night was cloudy, but the liglits of jonrs and IlcarO. for k,'zs/iton.
vessoe coutil be casily dlistinigui8lieti, rccortiing te tlie statenzts LiIievre, Counsel.
ini tlie pieaîhings anîl cviîlence, at the distanîce ef froîn oiiO to two lluit and Irîiuiie, for James .3PAceie.
mtiles. Tie James I[ceei.-îe întentiing te tîike tlie sentli chiannel ___________________________________

sliapcd lier course accortiingly for il, tlîe Faslîion leepiîig îoeîr(ls
tlîe soîîth. In this position tlîo vossels saw ecd otîter. l'le people E N G L I S H R E P O R-T S.
of the James, McKeiizic gay lhîey saw tlîo F,':zs/îon at the distanice of -______________

about two miles, and tlîat Nylbon thie distance hctween thte vessels IIFrrs v.Nlzis
was rather more Ilion Iti a mile, the lbs/îion appearing te thîem (repoited by~ JAMItS l'%Eos., ESa , P! the itldIt 7empk, lBrser-l-Ltc.)
tablo preceetiing in a direct course down flic river, the Jamnes
XcKenzie took a diagonal course across the river in ortier to gain (Fn-m lits Lzw 7îovj)

tlîe goutil cliannel, ivîicli is saiti to be safer anti liotter, starboard- )etXryitorsnk iîm 'stout ianiwulnrs--Fr:fpatent impipa-
ing lier boirm for that purpose. Tlieb»fz3hin, on secing thlî.amies bý-k-tntlruln .l;dîeirsQîsof laie.
MfclCenzoe, porteti ber belle, in ortier te pass thc Jaînes JP1K< îîie The eontructien of twe op(ýe.tt.ioii0. alleeed Ci Co on the -Lmo.nuIjcct. Ix nt a
on tlie port sitie, andti t le niglît baud of thie middtle of the cliannel, pur-j,1,41--nfiaîî. E.,-n if iii rei.1,leiti5f ,Iangiageintiio pociitcstioiis,

yeti if ttre ho terwuio f art in~, one 3»Ieoý terinq os art ii lthe oeiter. Il Id fini-
as tlie law requîtes in sulloi cases ; andi as site approaclieti thie pj,iterpr.tie mii eoîaitnv ihàtîie the lhtl vhoelntc.iexternat
James .lPKenzie, the Faxhion put lier hela liard-a-port bn ortier obiers, unais- il le ,ertitned tint the seins of art u"d in lits cou hiave pro-
nmore cffectuahly to avoid lier, The feint-s McéKcuzie on the etiier rioiy aite mais ioentttcuîtto Aý etiulitte aine oxiern..I objciý At tie daeoof

tint orne MWelitiohn as e y du, at the date of the other. Tltvreforo evidenco t,
Ji andi kept lier isolai te storboard, anti afterîvards put il linrd.-a-star- ic'îuired unitieî points.
board. lloth Vessels appear te hiavt stapped tlieir cngiîîes, but An aatecei1ît specifiiation ougial net te bu ui te be an Anticipation of a 8uhge-
too larie. Tie Jamtes .1lcKenzie slruck tie lnîsl.îo on t port ltit d(dIuo&nry. uîiv es it îS aisertained oliat ie fnoier (Iieeiueed a practie.uhlo

iee fprodoîinlthe resuit witch la thei effect (f lth, xuLhoeiaeft digIovI-ry.
side about forty foot fromn thie stelîl. dloing lier great taiaige, anti Tiiîî a notionthRlit titi And i.Ad 1111gbit. iy tlet) bfr'<to Ix o cininit a4
siniking bier in %bout four ftloms. of 'water. te terni a îîew and mofît matetv. % tthoet gtiilg Inforniattoîî tiSe te attatît

Tite twn vessels were untioubteIhy meeting cadi oflier wtthîn formation.eiiii5osuuoirtpaot iiigtntii
tbe meaniîîg of tlîc nct rcgîîlating the navigation et Canaditin (.1000 b, 1002)

Waters, (22 Vicl. c. 19), anti tîtat oct expressly says, Il ienever Thils was uîppeal front a jutigîuint ot the Ex. Ch,, affirining a
any vessel, whether a steui or sailing vesel, jîroceeiling liiceie jutigment et tlîc Q. B.
direction, meots anotlier vessel, whietlier a steain or sailing ressel, The lotien was brougnt by the app. Bctts for thte infningement
proeceting in anotiier direction, se tliat if bath vessels ire t0 of a patentt granîed te tlîo plI. on thie l3ti Jîan. 18 19, for a new
continue thecir respective courses tlicy woulti pass se near as te manufacture of capsules, anti of i inaterial te bc cuoplo.yetI îeýein),
involve any risk of a collision, the hîcînîs of botti -- ms5 shahlie anti for otiier purposes. Tite dort. pleatict that the plI. vras net
puît te port so as te pass on lte port side of cadi otîter; and tlîîs te truc inventer ; that il was not a Dow manufacture ; Ibat 11cr

mbl lisail bc obeyei !)y ail sîeam vessels, anti bY ail saîling vessels Ma., ty titi net niake sncb a grant ; that. ilîre was no enrellcd
-ivtethier on tlie port or starboard tack, ant i lictlier close-hiauleti specification ; anti îasthy, net guilty.
or not-unless lte circumstancts of the case are sucli as to rentier Thie cause came on to be triti liefore Erle, C. J., irben it ap-
a departure fromn the mule nccessary in order to tovoiti inimediate erdtaaspifcioofT msDbswsenle nth
dantger, aîîd subject aiso te tlîe previso thtat due regard shiailie 1t p et. 84 itate pcîait iidona tDebs ws No t on18 lIte

bit te diangers of navigation, anti as regards salinsîigvesselset onî Set 84hie pîcvran meitl ba, n ie forh ao paten, at ie
liti steror lusi discovcryed ant fliciae applicti ferh aese patent busi

ceîimnt." (8t. .) Ani hat Fey tem velwîe~~ et granteti tili thie l3tlî Jan. 1849, Iliat iu the interval lietween
aavitiandn" (Scarr.e An cianne, sIilI 'wenc it is vese ahn the application andi the grant ot the patent, tbe pib. itat moanu-

pracitinle keep laro tha suIe etil thte ar-wr ît i- aeande fuîctureti a nuntbem ef capsules accertiing te tbe said invention, but
pntc b bc sep taar sido of sul the aruw orsc2 midec. J) tlîe gaine wero net inteiidedta 1 lie suit or delîveredti tîte publie,

which lies ou ue tror ileo uhsemvssl"(e-9)nr worc tlicy soit andi tilivered till attur the patent vas granteti.
Anti aise ÉItat, Il If any tainage te persan or propcrty arises front
thc non-observance by ainy vessel et any ef thc foregeîng raies The specificalien of Thiomas Deblis, ilateti 180.1, claimeti thîe
suct dimage shll bic tieeîî'îc te have licou eccasioneti by te wiî- inventiont ef "la now article ot tratie, whicli 1 deneminato Albon
fui default et the person bu charge et the dock of buci vessel at metal, and wvhbch, I apply te the making et cis.erns, linings for
bhie lime, unless the coutrary bie proveti, or il bic shieîn to îtîe cisterus, cevering anti gutters fer buildings, bolers, vals, cofits
satisfaction of tic court, tiat bte crceunitanccs et tic case miade furnîture, woens for dîstîllers, anti sucli other things as require te
a departure froua tbc mule uecessary, anti tIt> owner of tie vesse, lic motie of a flexible, a ittoiesoime, or a chenil metallic substance."
bu ail civil protetitgs, anti the master or poison iu charge, iu ail Tite material part efthli specîticatien, «as as folloyrs
proceedings, civil or criminai, siîall lic subject to tic legai conse- It Now know ye, that bu compibance itih thte saiti provise, 1,
queutes ot snobi tef.tault." (Sec. 1*> the said Thtomas Doblis, tie bereby q1cclare Oint my sait invention

Tlie Fttshion olcycti the law by porting lier telm, anti talzing thie consists iii platîug, coating, or uuiting lead «ith t in, anti aise îtîo
proper sitie et tbc cliannel ; anti if the .iam.ll hcli.en.-ic iaid donc lte v'arions alioys or mixtures, as the case îaay require, weiicli, cohen.i
saite, te collision wooutit have licen avuitiet. IyF lier osvn statement donle, 1 tieneminate Albion melal, anti whiich 1 apply te the manu-
lte .fatmes IlcIeizie wis craosshg tlie course ef lte J,'a3hî,,,, iviiicli i f.-ctîirin2- et cisterns, litinga for cîsterns. coveritig anti gutters for
vessel «as whlîre site lina righit te bcie andti hotigh it is probtable ' iilirgs, boilers. vais and fbeingu, coffin ttrittîrc, Nvrs for
bhIî lfames 3fK e liievet site couit pa2s safely liy takîng the 1 distiblers, anti sucli omier thîin.g as require lo be matie of a flexible,
courbe sbc atepteti, yet as Ibie courbe iit not requiroti by laiv, 1 a isholesome, or a cicap zaetallic substance."
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"The operntinn of conting or plating lenti with fin, or conting 1 thercof' which stili retains sortie of tlint weglgc-iiko foria of flic
or piating alloyed lenl wiuli fin, or wili n1loycd tir., to inake Original cnstlng of tlie irigot of Irai airendy mentioneti) and, con-
Albion nietai, i perforiip iy various inehodm, as liernfter dles- tsiejeitl>', flic tin wlîen su fol'led iil njply (o both eîirfaces or
rribed , iiit is to qay, I talce a pite or ingot of len,], or alloye ic uen ;ra t hien cut off fice long efrip of foideti fin to correeponti
iead. nnd a plate of tin, or niloyeti titi, of equai or iinequai tiîick- with tlic leîigth of tlic Irai, aiid i smoolli down flic tin with uny
acsse, anti layiîîg titait together, their surfaces being dlean, pnies Coavenient wooden rubber, or oflierwisc, so as to (ake ont ill
them botween tho relis of a flatting or roliing iiiii with wiiat is wrinkles in thec tin, andi bring it ver>' cvenIy int aiîpericiai con-
technicaiiy caileul a hard pinch, se r.s to inako flic intala coherc. tact with the ]ead, and wilii flue two bordereti etiges of file strip
If after the first passage of tlîo pintes or pieces of mutai betwcen Of fin, conforming everywhiere tututho tcwfo bordereti edges of fli
flic relis, te pintes or pieces do flot sîifficiently cohiere, I pasa ]endi, s0 as to ilîsure flint flic tini shall cover the lenîl ns compietel>'
thora n second or thiri tintc, or more, benvcn the rolls, uatil a as can. bu donc ; 1 then take up the lead aliti fin togetier froin oif
duflicient degrecoef cohe.qion is produceld. flie saiti table, andi prescrit flic foitied cand of flic tin te a pair of

II X B.-It wiil bo useful, if nlot neecasnr>', te have flic rouas revolving flntting rollers, wiih are ret se net to aiibject the two
anti the aioais hiot wthen the coliesior 0fhic metais is to bc effccteti mutle to n ver>' considerabie presîsurc, andti hat pressure, nt the
b>' flîir passage botweecuftie rouas, cqpecialiy when flic ailoyei saute tinte flint *it reduces the tliickness nnd ciongates tlic two
pieces or pintes nrc îîscd. Miîen leati or ailoyeti lent ill requireti metals, tuili also cause their surfaces te adlhcre together, andi filon
ta be cuatru or plated on botis sitica witii titi ornalloyed fin, 1 appi>' 1 reprise tlic conjoineti maetni agnin andi ngain bctween flic saiti
a piate of titi or aiioyed tini on ench aide tho pinte or piceo0f lead, roilers for further reductien anti eiongntien, andi n: every auccecul-
or alloyel leati, andi pasa (hem huetr.lcnî roui, of n militilledr ing time of so repnssing te ndhcsion of the two metals cuill 'cecome
tho circumstances aforenientioneti; or tho samo may be efrecteti more complete, anti wlien the slrip of cenjoined metais is tlius
by takîing n piate which is nirendy centeti or covcred oit one side beceme elongatete a considerabie iength, 1 find it is convenient,
wuttinLi, or alloyeti tin, whirii 1 double -ivitis tia leati aide ittwards, for further repetitions of tlie roiliag. to gather uap the enad stri1 î
anti pasa iL througis te relig, ns 'cefore described, oe obtain the (as fast as it corres out front 'etween the stid pair of uiatting
proper degree of cohesion. 1 alto mako Aibron metai b>' the fol- 'rouler) int a spiral oi, b>' menas of a relier wiiiclî is suitab>'
lowing metieti: 1 cast a pinte or inget of lead, or ailoyeti leati, dispeseti behind fint pair of reliers, nnd is turarti round by ait
anti as soon as it is set or congealeti, I cnst fin or niloyeti fin upoît entiles strap motion, se as fliat the saîid rouier wii wind anti coei
it, or utîder, or on al side't of it, wliich will cohue wvitlî the piece up flic strip eroti iL intu aîtcl a oeil ; andi thon that roller, 'titti
of raeial fîrst cast, anti the Alhion motai (hus prepareul may bc tlio snid ceil fiareon, cani bo rcniovcd to tlic front of another pair
wrouglit or flattened, by the usunl menas of roiling, hammering, of fliating roulera, whiici b>' their motion wîIl drnw off anti unwind
or pressing.' t'ce strip from its saiti spiral oei ns fast as the coajoincd metai

The inateriai parts of flic pit.'a specification, tiateti in 1849, wore passes bhrough 'cetreen tho said flatting reliers, ivhicli roillers
as foilowa :-" TIhe new manufacture of n material to be employeti shoulti bo made of liard cnst iren, in tlic manner of wlint are
inaftic manufacture )f capsules anti for other purposes, consiste in cnllcd chîlieti relis, anti higll polislieti, in order to gîte a Tery
coînbining tendi vitii titi, by covering the leati witth fia o7er one or oamoothi surface tu the fin of tbu conjoineti mutule b' tlic roiling
hotb surfatce.3 of flic iea'i, anti reducîng tlec(cue metals in their or flattening action of the saiti pair of fIatting roliers. Anti note,
coajoiîîed stato into thir. sticets, of n thickness suitable for the 1 prou'ide a 8anl cîstern of uvater beiienth thie saiti relier iwliiciî
purposes te whichi the>' are te bc appiieti. Anti, for the purposo lias (lie saiti coul arouati it, eu, tat whien (lic 8ame is rensavet e
of su prepnring leati 'c> covcriug thse same 'witii fin, ns aforesaîid, the' front of tise pair of fînuînrg rollers, as aforeaill, the lovr
1 first at tho melban Icat ini un ingat mouiî iîf caât-iron. or other Part of 8ucs oe il i 'c immerseti in tho uaiti uater. in ortier (uaL,
suitable îîîaterinl. anti coustructeti in flic usual mauner of ingnt the oo.'joina nmottnl max bocomo wiotteti on ita surfaces before it
inoulds for jactai, anti or suitablc internai dimensions for predue- entera betweea (lic saiti pair of flntting reliers ; anti sîîcl weauing
ing ingots of ieadi ashich (for tho manufacture of thse materini for tonds te prevent the tin on tho su. ace of (lie conjeineti metal front
capsules) may bc 'cetweeu four anti five inches vide hy about thirce adheriîîg te thse roulera, as if might o(hierwiso do occasionally.
quartera of an inch tick, andi about thirty incisas in iangtli, vrith Anti I repent sucli roliing of the strip of ennjoineti metais 'cetween
a fecu incises at one cend of ecish ingot gradually reduceti in tbick- the sanie or antothier like pair of chilI, andi lighiiy polisheti fiat-
nues in tic maniier of n wedge. 1 aise caat tîn citiier in sirnilar ting rolîs, two, tlirce, or more tinies, ns mny ho requisite for
ingots, of tha saine or neariy tho saine dimensions ius (lic aforesaiti reducing the saiti strip of conjietîet metals te flic requireti thin-
ingots of leati, or tlîu Lin mn>' be vi.st into long fiuin stripa of near>' neas.. .. .. Anti (lie miode of proceediag, wrei oni>' one
tue sane Adith as tue aforesati *tngots of lend, arti bctween one- side of Lte icati is to 'c covered utîith tin, is the rame in nil res3pects
quarter andi one-sixteentit of un i in tliickness anti severai feet, as liereinliefore describeti, except as to applying (lie (ln to oaly
in leagth. Aad, haviîig (hua obtainedti ho leati antiftie fin in one sile insteati of hotît aides of tlie leati at (he tinte Triten a (luit
suitable states fur begîniiing flie roiiing, or laatinating, eacis of strip of (in is îîppiieti te a tîîicker strip of ]enti, ns lîecinbeforo
tise tira meta!s separatel>', hetiveenan pair or pairs of revolving dascribeti, but (bat strip of Lia siionît ho foldeti back a short dis-
cyli'idricai flat(ing roulerg, of (he construction usunilly amployeti tance over flint enti of tise lent i iiich has the wedge.iike forni,
for rolling or laauinating ductile jactais, 1 pass and repa-,3 the, and (lie fuldei cati of tlie fin shoulti be preseateti between the pair
lesti, one or taure tiuies, tlîreugh or betureen sucb roliers ; (bant is of revolving tiatting reliera uhien flic lenti anti titi (og-etier are (o
to sa>, roiling anti re-rolling tie ingut of leati as man>' trnes as be subjecîcît for a firs.t trne to flie pressure of those roliera, and
mn>' be requisito fer retiucîng flio lendti ( about une-fourtis of an nînke tise tiru jactais aduiero Logether, as aiready> expinineti, for
itîch ln tiicktiess, ant hereby (he ingot of leati wili becomo graatly tho saati foidei cand of flic tin aroîtati the wedge-liko endi of tuic
elongateti. Auti iii liko maunr 1 roll anti ro-roll the titi as many lend uvill masure that flic (to metais vlU enter proper>' tngetiier
(iotas as (according to its oriËiinal thickness wlicn cast as afore- betweeatherollers. Anti my saîiaenw matcriai bcing mado inplates
saiti) ay ho requisite for re.Iucing iL to about oae-twcnti,.ntis or shoots ofadequrte (bîckness anti aize, ia> bc C.rnpioycd for other
part of (ho tlie thickaetis te wbei fhlue iat is reduced 'cyroitiDas, purposes forwhiichttlinshcetIead orfinaud iron orshoot zinc orsheet
aforesaid, whlîtever thînt tlîickness mn' 'c. Tue iat andti ho (la (la have 'ceeat commonly employeti, sncb, for instance, as iining cis-
lîaving 'cee tisus reduceti ta thîcir proper relnt ive t(I-'nasses, anti tomri or vine coulue, -%,hicti arc Lu contain 'inter, anti for linin7>
tlîcir uidt1is heing near>' alike, atîd even surfaces of %ech of tho boxes, clîcats, or cases for packing or rafe kzeepiaig of articles
tira metais liaving hecrt obtainei b>' tise aforesaiti rt *îng, t'en, in whIicit rcqaire to 'c kept dry or protecteti froni insecte ; or on a
case it ia intentiet te cover hoth sides of (lie Icati i:. tin, I extenti stili larger scule for lining larger wnter dasterais, anti otiier pur-
a long strip of tuic tun tin (se reduceul to reiat'vc tb; tnesî as poses, in substitution for the ticiker shoet lerd useti 'c> plombecq.
aforesaiti) flatirnys upon a smootis table, anti la>' a shor ter strip of Ia nîost eucis cases it urili ho aullicient ta have one sitie oni>' of
the leati (s0 ri-duceti te relative tutictness ns aforesaiti) ver>' eveal>' tise lenti covereti nith Lia. Anel (lie pcrfcctiubn of ni>' raidi neir
upon flic extendet iUn, id one ceti of thie sai strip of icati con- 1 material will tiupend in a gieat mensure îipoa the sounducas of
foriiiing with oîîe cuti of tise siait long of strip of tua, andti len I itise castiuig of (lie tin in tlie ingota ta avoiti spccks of -andi or dirt
foiti hack tho Uin over tisecuflier cati of tise Icati (being fliat cat i flaiw or heutcycoînb holloivs in tise itigots; anti tise same, in soute
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slegree, of the leat!, for as tho conjoinet! inetals arc te, be very objection oit the first point, but made the rult absoluto to enter a
îiiuclà extendvt! in the operattiens ot' I ainnating, aindt!ei titi ont verdict for the delts. oit ti îques r:îised by the first and! secondt
the surface or surfaces Nvîil bu reducet! extreinely thin by îlîesc pleas, and! gave judgaîciît for the defts.
operations, any minute defecîs in the souriilness of' the caîstings Oit appeal te the Ex. Cli. the court Nvas divided, but the xn:jority
~VilI becouso cxtended, so as te cause visible bleniishes ini the tnti affiriiied tho judgmcnt. Pollockt, C. IB., Martini, Cliaîîî'l, Mraîiî
surfaices of the ceiîjeieed inetals ; henice Uic casting et' tic ingots welI, B., and! Kcating, J., irerc the xnajority, ant! Williams~ aind
shoul! bie cotiductet! selili cery carc ant! precaution commoidly Willes, J.]. tie minority.
practiset! fur obtaining eounducs; aud tlio saine oftheUi laininating The plt. noir appealedt! th UIleuse of Lords, and! four of tic
operations, andI, in% particular, care slîoult! bc taken tu a"eoit dirt judges attent!ed Uic argumnlt.
getting Letîrten tUictin and the lead irben they are prestet! 3traulay,, Q. C., Grove, Q. C. and UdalZ, for the plt. Betts,
together, for the first time betîvecu the pair eof flatting mollers, coiiteiîdedhUat Uie judge iras riglît ln leaviîig tie case te the jury
for obtain*gng the first adlicsioîi oft' Ui two metails ; aise, aiîy air the evideece. ite question liiter the pit.'s patent iras niado
irbicli canant inake its escape freont etNrcen tlîein ivili remin im1- voit! for iront of novelîy Ly the publicr.tîeîî eof Dobbs' specîficatioli,
prisoned, se as te ferla blisters, wiehcl irili render thc adiiebiOn iras a questiou partly oft' Lai and partly ot' fact, andI tiierefere tliu
imperfcl ust the places ofet uch blisters. To avoid blisters, the Court iras lot cemipetelît te decide the question iiliuit adiiitted
titi ehouilt be carefully susootliet Jowe upoî the lend, a.1 already filets. fleforc sc questions couit! bc decideui tie technical ternis
inelitiouet!, ~Viîhout ieaving 'teinkies containiug air, ot' w~hicl pur- îîsed by Dobbs must bu explainet!, and whlat wtere tie nature andi
tiensa nay get iînprisoed ; and the surfaces of Uie sait! pair eof properties ot' the inetals iu tlieir difféecnt stites as used hy hum, se
rollers, betireen he icadt andthe ti in are passed tegetiier as te sec whetcUer they correspond te tie operations perferueui by
foîr the flrst time as aforesaid, shouit! more ivilh a slotret itotieli Uic plt. It cannot be that tU qîuestion ivbetie!r l>bbs' specicae-
than is buitable fin the other pair or pairs et' rellers betî«ei ivhiel tien invalidates Uic r it.'s patent is one eof pure lai, independent
thie subsequent lamnation oft'hîe coujoliiet aittals is tc be per- et' evidence ; otherseisc a PaStent taken out un mere conjecture by
formed, atter their àdliesien lias becu productCd by repeaîcd eper- onteh nUe acer performiet andI neyer couit! perforai Uie operation
ation et' Uic first mcîîîioticd pair ut' relIer.-, the siower moetion of lie indicates, ivoult! yet invalidate a patenît afterîrnrds tiskcni eut
arçhieh wmlI better alloir the air te makie its escape fruittis 'cen by eu who actually succeced lu thc operation. The specification
the lest! antI the tin. Tite fragments et' ay neir sateriailIeft un- of DoLLa ceuld theret'ore neyer invalidate the plt.'s patent, uuless

reu ile capsules, or otherribe btîieficîally ernploycd, are it irere prevet! or adiaittet! iliat Poùbbs' iras a praclicable patent;
carcfully neserved fer nîelling demç aloîig miih ]ent! for castinig antI ivliettier it iras. practicable was a question for the jury. It
future ingots, %îlîiclî isili tlîeneby acquire a very sinail proportion iras inmpossible te ascertain the meaniug et' lobbs patent ivithieut
of tini, but flot ezieugl te miake any nialerial dilference freint pure evit!cc: (lis v. Fuiz, 5~ IL ot' L. Cas. 707; MuneI: v. leter, 2
leat!. 1 amn aiare tlîat it lias Lecu proposet! te coven iead %vith Web. 1). C. ¶13; JJei.s v. Yenzies, 8 E. & B3. 923 ; l'homait v. J4oxweli,
titi, hy applying the tiui, iicu lu a statu et' fusion, te the lent!, 5 Jur. N. S. 37.)
wicn adequilteiy liestet!, 80 that the adlitsiln et'Uf tre niOetals Ifefllor, Q. C. anI 1liinarch, Q. C., for Uhc respît., contendcul
woult! be pnoduced by agcîîcy et' heat witit cenîplete fusion et' the tiat Uhc construction cf Dobbs specufleation vras for the court, antI
titi ; but the adiiesion uft' îL tîvo nitals in îay neiv matenial is the plain construction shoeivt tlîît the lilt.8 sDatent mas net nomv.
jiroduce! by ngeney et' inceli:îuical pressure. Andt 1 ivish it te be Býesitles, the plî.'s patent i,;as alnbguon.s 'nIucran i e
uuîdenstoot! tiîat I do nut dlamn tie exclusive use of the îteveral peinzing eut i lie proportions eft' in ast! icat te be eniployet!in jei
processes herciabefore describet! or ret'erncd te o et'cstîng, cuttlng operatinn - (Ilkmrz v. SVort/& tl,..,tr, JZaxiir'ay C'empanîi, 12 C. B.
sud relling, exccpt whlen tut' sainii nr Pnqîlnyr fer thp plîrvnts M 1 2 IL. N -. 81; Baoth v. Kenî,ard, 2. E. & Il. 953îi.)
et' ty sait! invenitioni ; andI 1 lîereby declane tiaî I claîîîî lis Uic At the conîclusion of the argumniets, the Ilise put tlîe fellowitîg
invention inteudet! te bc sccured by the sait! letters patent, firstly, questiol te tîe learnet! jedges-Can the court pronounice Ictt'
thc mianufactures ufthe Uicuc materiai, lent! couttuînet! îth tin, On pîatent te Lc voit!, simply on the cemparison et' Uic tire specifica-
oee or both of it-s surfaces, lîy rolling or utlicr mechanical pressure, tiens irithout evidence te prove idcuîity cf invention, ant! aise
as liereiu describet! ; sýecond1y, Uie mîanufaicture eof capsules of the without evidence chat Dobbs' 8pecificatUcu disclose! a practîcable
ccir materials et' leat! sud tin, consbinet! Ly meclianical pressure, miode ut' producing tlie resuli, or sortie part et' tue resuît, describcd
as hcrein descrîbed." ie lîctîs' patent,' Tliere mas anether question irnicli vras net

A gresi deal et' evidence iras given as tu Doblis' specificatien, usatenial. The Iearned judges nîisivered Uic question lu the nega-
and is alcged worthlcssiîcss. tire.

hItas contet!cd, on Lelialf et' the Iet'ts., that a. verdict shonit! The LORDCî:c.a.a-'l Lords, ln tis appeal tuenp
bc entered for defts. on tlîe issues rcspec:.ivcly, tlîat the pli. Nças irli iras tîîe pli. beluir, brouglît an action against the respt. for
net tic truc andI firnat inventer, and thiat the alleget! invention was an infrîngcmeîît et' lis patent. Tite date ot' thai patent iras tlîe
net a acîr manufacture, on tlîe following grounds:-l. Thiat tho 13th Jlan. IS49. One eft' Ue issues raiset! lu tie action iraç the
pît. liat! tuanufacturul large quantities et' capsules for sale before alleget! iant et' iiovclty iii tlîe invention cf the pît. Tlîe jury
tlie date of tlîe patent, andl tlî:t tlie invention iras net a nelr an- fount! a verdict for tl.e pît. on ail the issues. The defts. haîl learve
ut':cure nt tlîe tinte et' the grant. 2. TViat pit.s invention as resenvet! te tliem te enter a verdict for thiemselves on Uic issues
clajîncd, or souse inaterial part of' it, iras ijicludet! iu the specifi- foundet! on tîze finat andI secondl leas. Tite secondl lea iraq ilînt
cation et'th di ait Thoemas Dobbs' patent grautet! te 180 1. 3. th P' netoo aeia ato t n n di h
Tlîaî if thc proportions of the inetais te Le enîployet! are toaterialI thc îflctsionveon, or patn ratei at u t te Thoas Dbintet lu Ui
the pLis speccificition mas det'cctive aud nuibigueus iîi net pointiiig I 5804. Tite Court et' Q. lý ivere et' opinion iliat, on the second pIen,
ont thc propsortions ot' titi ut! lest! te Le ciaployet!b tehei coul- the mule ought te Le matIe ntisolute. Thîe plt. appealedt! o thîe
Liiet mactal iras ce Le uset! for other purpeses hir capulcs, and! Court of Ex. Cli.. wlîcre, by a majonihy oft' he judgeq, tlîe judgment,
lu learing it uncertziin irlînt proportions mere tu bc uset! ln suci )f th Q. B. wrse'irîel Froua that judgmeni se afiimmeul, tise
cases. '5. Vinat tlîe plt 's specification la anîbigueus antI uncertain peetnpaý;z t orLrsi' os.%yLrs
iu net uistinguisliing L)etNvcen hit iras ricnr andtivîhai iras oidth uetio ppas -fr.fg!.-ited aonLodhp' alieruse. ly L ors
andI e'e ian lueference te the sit! invenition et' Thomas Dohbstloqeinirsvj endlsu alyagdBfr yr

cf 1804.~L.ordhlips, asistet! by several eft'hUe learedt judges, aud voisr
To e 1 ea0ne. jlg -eul Uesi!ojcinbtgvtLî 1odslîips touglit FI t o put to tlîcm tvre questions. Upon a ne-
te Icarved lv e enera edct i fojtiîmons butes gavuntls considenatien et' thiose questions, I thînk ut uvîli appear thaidefs. cav tomov toentr avedic fo thm o thst roudsprobably tlie t'irst Lecoïni imniaterial t0 e c ..-iderctI. sîîppesiîg:
Tlîe jury fount! a verdict for tlîe plt. on aIl tte issues joine!. tlie secondl question iras nnsîvered in the negative. Ail tlie judites
lu Enster Terni, 1 S59. te deulnacoun-el lipplie! for antihv concurret!, for re:sýnns wirbili 1 tîink intirt be extremely

obtaine! a ille lait te >et tusîde *,ic verdict anti enter a, verdict for 9.,tist'aictary to yoiur Iendsliijî, in -itirwcriig tlîe sconud qîuctuon
the lefîs ou the four gronnîs abeve smatet!: andth le saine camîe iu Uie negative. Tiiere lees9 ont aplîcar tu have lieu quite Uic
on for argument ou thie 28th anul 3O1i May, anti at'ter hiîcring sanie iinaummuity et' opinion ivitis regard te the anstrer tubLe given
the argumoets oui Loch sides the court rulet! ogainst the det'ts.* te the first question ; but, in rcality, the seconîd question Leing
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answeretd inî tho negative. the firsi question cati hardly be said in te shiow tiiot thai wihielî vras continued in 1)obb's specification vras
arise My I.oîdl, the siecond question vras titis -(an the court ctabtle of prnctical oper:îî:on, but in rs:îlity iiat conclusion iças
pronounce lelttà' patent to bc void hiniptly on tire comanîrison of iiegalived by tuie -verdlict uf the jury. Thertfurû, ny Lords, con-
the tira ,pecifiecttions ivithout evidence o upi-ove iiientity of inven- cul ring as 1 entirely do iti the conclusions wiîich b'ave been arrived
tion, and uaise vithout evîdence tigat I)obs 8pecifiestion disclobed nt by rite judges in aiLirer to tire second question, it resutlts ais ib
a practicable mode of produciug the rebuit, or sonte pa-rt ef the nccessary consequetce Unat the decision of the Court of Q. Bl., and
resuit, described. iii Bctta' pat(eot?" The ansvrer ofthei learned oftirLe Court of 1-x. Ch. oughit to bc reversed, and that ite rule iin,
judgcs invoives, tiheretore, tivo conlusions whichi arc cxtreinely made absolute by tire Court of Q. B., ougbt to bc disciiarged. M
mattriai to the patent lair. One is tbis, that even if there be Lords, 1 move your Lordsiîips, therefore, to cumbody theso con-
idcntity of language iii tiro specifications, reneîabcring tiiat tiiose closions in yomir prescrit order.
specitications describe externat obijects, even if tire Iîngunge be Lord Bmcî~i-yLords, in tire course of Uic argument 1
î'erbaffla thie saine, yci if tiiere ho terms of art fouad in the one hand and epresscd considerable doubts ont various partsorthUe case.
specification. and al2o terus ut art founid in Uie other specitication, Upon the iîhle, 1 con3ider those duubts ais anbNverted by ice learned
it la ixaposbible to prediente of tire tiro wiUi ccrtainty Ujat the>, opinions of the learned j idges, and 1 agrcc vriih îny noble aud
describe the saune ideniticîii externat otîject, unless yon ascertain icîiî.ied friend's proposition.
that the terms of art used inuh ricoe have precisely thc saine ILord CRASNIVntînl. M\y Lords, tie only question in tinis case is,
signification aimd denote the saute externat objeets nt Uic date of; whethcr Uic plt 's inveintion wrîs neir. The jury found thatil v ras.
Uic one qpecificaoe as they do ai the date ufthUi other. And, my lit is tiieretore entitlcd to jiitignieni in lus faveur, tinnîcsq, as a

Lords, tibi is obvious; for if ie takec tiro pecifictitons dated as malter «f Isi, tie jury could nul, on thc evidonce before Uliemt,
tie prescrit re, cite in the yens' IS4 iind Une other ii the yca awul cone 10 the aoicu i at iicli hyarie in te

181,even if th1e terins enmployed in ie ene irere idetical Nçti rs aw ule tecis ioenceb thiejy hild ad otethe ternis 0flee io thoes unleas thero:in iras erienc ofor iliee jury wrne aeienmpcye lu ie îhîr suposng Iat ach iie a-their duty, as a inatter of tair, te fini thai the invenition iras ziot
tains a terni ut art-ire vvili assume it tu be a denomination of' ucm. The argument for the resps. iras, thait ie absence of novelty
soute englue. sertie in.,trunuîent, borne drug, or souertie enlal
compvound-it inigii wll lie that Uie tiig denolcd by diai, naine iras establislied coiiclusiveiy by tie production of Dobbs' 8pecifca-

iti $0 isalbgetier iffren trm he tiingdentcdby uaianm tisa that in the face of that speciicaion Uie jury could net fliî
in 1$4-. it altgt mo ffre n fsro the ter n mb sucîn a y succi couut in faveur oiet Utilt. And tiîis iras the opinion of the Court ut Q.
ivn ,R9r fus eraes eseayt ne fronî scf a îîîaet mer o ld and afîcrmvards ofEx. Ch. Buot I agrec ivith tire able opinionsdietdb u euseames n $0, arnt cierniistry, Ufnhngs 0hi wr f Uie minorily of the jumdges in thc Ex. Cih., and ofthUe leaitcîtdentedby ne amein SO, ad wii iha-ce retained Uic sange Judges, whose assi-3talice vrc liad at tic argument of ibis case, tuat

denomînation, but which by itaproved 3process cf cliemicai mai10- i thj honntlow mas avroug. Iiînîy bctruc tigat tmvo epecifica-
factures are it prescrit perfectly differentinl tineir results, Ilîcîr: tiens may be s0 entirciy ideiiticail that the jodge may bc warranted
qualities and tîneir cifects froin the îinings denoted by tire sanie in telling tic jury uLs a matter ot lair that Uîey cannot fiud Uie
raies, torty or tifty yearsago. It is perf-ctly clear ticrcfore, thai seconid inîvetntion to Le noe, tiiou-i thai mas. net decidcd in ui/
if yon compare haro specifncîuîions, even if the langunge be thse saine, vý 1*z for tiiere tire jury Lad tound as a mator of tact that tire
you catinot i rive ni a cerîainty that îlîey denote tie sanie extertiai oeo okn h %oivnioswstesne u ir
object anid thc s-tmnexcieriiol process, uîilcss you cnler loto an only rc t ie tueo specifucations not idezitical, but in the carlier ot
iniquiry, and aiscertan ns a tact thai tue Unîngs signitucd by tire' tîncîn tînere is no trace of dtua iielu constitutes Uic very essence
imouns substantive coataiaed ia the o epecifîcalion arc prcciscly ut the plti. vnin anlterlai hcns ftr i

the ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~~nJ *-il i ietiisqgiidbri 1m oT3zbitt% n h od -- to inodo t rolting udJ ainatin- ctit metai
contqincd iu tic otiier. lu ai caises, theretore, iciee Uie tiro. eparately before îbeyzarc pliced togcîher and Ulien made to cohero
documents profcss te describe an externat thing, tige ideuuity otf by beinng rolled and lainîinaîcdl jointly. Dobbs' specificaticu dis-
signification betircer. tne taro documents containîug Uic sane de- closcd no more thîn his notion tIsai lin auJ Iead by mnîcns ot
scription must belong tu the province ot evideîice, aad net to tire prsue se comhîued as te formn a ucar and usefîni mate-mal.
province ot construction. 'My Lords3, 1 a on te tire next îlut it g'vrc a ao ia nae orta-bjc ol h îand
conclunsioni, irhicli is involred lu the atismver ot tire learacd jiidges J dtcrc vras cnidence te show thai Dobbs liad never imeer able,
tu your Lordships' question, anti that conclusion 1 tlnk 's aiseof in vruorkiug accordiîîg te his spçcitîcation, te succeed in making tire
greai importance to tic law et patents. because it resuits frrnm metats unit.Tceia hroeansenaldfcec bwei
thai, opinion that anr antecedetit ,pecification ouglit not lu bc hlId le hr rsteeuea seti utrnu eacm

te b anantiipaion t asubsqînnt dscocrytiîlc~syouhav the two specitîcations setiiel tully uearrantcd tire jury iii fnading a
aterti tba tan anticcenoft quctucali discry less e hravbe verdict for tire pli as tiîey îlid. Tue case li'is beon s0 fly udnýcetaie(I hattheanteedetzýpcifcaton dsclses. prcti aIdaby discîîssed iii the opinilons ot the Icarne-1 judges g.nd commentedmode of produciug the resit wicli is tRie effeci of ire subsequcut on ly 'y n oble nî lî.araed friend -in tire woolsack, tlit 1 shial

<iscovery. My Loerds, lierp ire altain ai lenglh bu gr crtain un- cotn Icfrt iil aigon ocr ntr oindonibted and usetul rule. For tire law lid domn ithl regard te tire ctntdn byc iv sniy forthingt belii tcou ii ie motion
interprelaiion ot an aniecedleni ,pecifie-iton is -qually applicableilîudmn oivnfrhep.blo niostî ap
te tire construction tu bo pot mpon publicationls or treatises ILord 1VYîsr.m~-yLords~, ihe resili ut tire very fili ud

prcviou-ly give te tLe rmrd. and wirmih rire frcquentiy bu-ouglit able opinio'n delivrccd iy iny Lord Clîlet Baron on tie questions
forward fer tire purpose ut stiuuing that lime invention lins been propoutidcd by your Lodtiî,and ut tire irritten opinions ot Uic
aiîticipatcd. Tire effeci t utif opinioni 1 take la bo Ibis, if youri coanîltcd judges, ivith winiel ire have inceni supplied, is. tUi tLe
Lordsiiips shall affirm it, thna a rrcu general description probab «y; unanimous judgneut of the Couîrt of Q. LI. aud tire judgnt et
containing some snggesgtcd informnation, or involvnag "ome specuit- tie majoriîy efthe Court ot Ex. Cli. omtglît te Le revcrscd. 1 con-
tire biîcory, cannot Le considered as rinticipating. anJ as liieretoro cor eaîîrely ha the propricly cf ihis course. It ippears te me,
avoidiag fer aunt novcit , a subseqiient epecitication or inîven- milieut onîtcring inîto ail tire questions iniicli have been discussed
tien wirhch iuvoives a practical trullin, winch la productive of: ai tire bar. and un ineot of wicin tino icmrnied ,igcs have delircred
heneficiai reanuhtî, uuiess you ascertain biai Uic aitecentent: tiir opinions, tuai mny noble and learrned tricînd whiola, aresî
publication involves tue samie amou;ît ot practicai auJ lisofnni tire Iluse lias put tire Case ou a ground wmich is quito saisfactory,
information. Noir, mu' Lords, it mill bo evideut, upon _- comnri. and iî appears to mc it is perfeccUy unansmverable. The jury
son oftbese tire .pccifictîon-, binai tin o iras a iucro genera 1l hiavingtoundUnmhtthc plb.'8 invention irasne nom lshoproducUion
31mgigestion, Vitiiie tIse otier is a specifie, ltiiite, praictical invention. ut liobbs' îlpecification utitîteut any oUner enlîlence concisivcly
Il is possible thai a suggestion sucin as tuat contàined iîî tue oee hovrcd tit it vras net, tire patent musi be goed. Noir, I nal
ay len(j tu bue Jiscorcry of tbe inventiitn containein luire mbiser. .clcarly ot opinion tIi the mere production of D)oblîs' inem~ e

Blot ili. lime latter nlone vrbicli re'ally nlors anhîl 10 Uic ainui ni whmuicli lie maies publiic Iii.. notion tit icaîl andltin inigint ho
ueefut -iiegenge; t is rite latter atonie irliel hy3 its practicat uscfniily ioiîn neIii a neir m'uterimi by lucclianical pressure.
uperation confere r beiefit impoli ninnliii,l )ii île iniimg ut ithUomt aîîv 't.tciieni, or profÇ huei tîn-.t olîjçct coutld ho tt-lte&lî
tre paîttiitlave, lu tie presetit casec lu£Tevazs mietl ly no cridenco andî a înraciical resuit sccured, is iisulicicint te 21hoi tînt ho lind
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nate prior discovery, auJdwas au inventer. E' notliiug vas set The casual reniar's lot fail by third parties, or- by tlte purcltnser-
eut iii the piea but the Iplt.'s anti Dobbs' prier patenttand specifica- or lîis agents in the pre2etîce of the mate, or ot the owners of
tien, it %voutil, I thitik, bu uuquestioîiably bail. It i't net a tlte vesstl gaive ne acdîerity te Cliet te 1-aake ielivery of te ill
disclostire of au invention. 1 agreu entirely with Vuillhatns aînd ef latiing to al party net lîavilig tlle usuili evidence Upoti wliicb
IWillee, JJ in tliir opiiotigiven in tliis case, in the Courteof Hx. Ch., bis cf lading were custoinar-ily tielivereti.
'bat the mure publication of a notion that a particular article inight Tevtin as e dpulihug anteinuee-
bc matie, wvithout any information or Incias et knewledgo Cern- ception on te part of the defendaut as te ifs valitiity, tlîat a
mniicated te the public, does net proclude a, subsequent first oustoin lias long prevaileti nt thc port of Nuiv York to deliver
inveenter et those menus frein taking out a patent. Vcry early in bis of listing for mercliandise shippeti for transportation, ouny
te argumnt it appeartil te mc Chat, witlieut satne evidenice to to te party holding te recoipt of the master or agent cf the ves-

shovr tiiat Dobtis' patent is capable of a practical application. andi sel, wvhichi is usunliy signe) anti handedti t le ligliterunau or car-
vould preduce seine usetul effect, it vas inoperative te affect Bet' Matil at the ime et the sh*lpmellt.
inventieon andi te rentier lus patent invaliti. Anti it is tnuch te bc Iluere ivere seine exceptions te titis ctustom, net, howcvcr, inter-
regretted that titis viewv ef tic caso was net tuily <iscusseti nt an tering witli its generai uniforin cliaracter. Ag, fer instance, that
cariier period. Judgineiit reverseti. bills ef ladiin- wero sometiaies delivereti without te terrentier et

- the shipping receipt, wlere the shipper was consitlereti ef undeeobteti
U N T D T T ES RE ~O RT ~responibi lity, andi guarauteeti thiat thte receipt slieuld 1>0 pro-U N 1 E D T A TE S R PORTS dcci whcîî calleti fer; also, that bis ef lading were soineturnes

delivereti to like persons befere tue gootis wcre in fact plpccdl
NEIV YOR1K SUPREME COURT. on beard upon a guarntce that tliey ehoulti ho bhippeti ini due

tenson.
BLOSSOat av AL. V. CnAaîrîeY ET AL. la those cases thore wus a waîver of tlîe strict riglits of tlîe

The ltte toproperty In tbianqnieable can only i)tq ro.m theowerY..u.,oîr vessel and lier ewners, anti a confidence and credit iras given
act and contitft exepti n cs&. onuy whee rucii owarr iy his votîiniairy nct wiîich nmigiit invuii-e a liability and logs. The niorîn cliuracter
cea upon ltpfjrýn from whooi tht, boita fie vendeo tieriestbile, tbe ap- of the custoin ias net interfereti iitit, but tiiese instan' - wcrc
tIareit rigtît of pwperty az owner or agent.

it la not Ia the pt.wer er.î eenmit csxrttr er ttiuîeo ta eiaîtge th tii te mét exceptions arising frein augreement anti confidence.
chandite suilpped on brard a Yewsot. or iitriistett fr etor:n.Ze hy tho delItery of The existence et this custom, affertiet a securîîy te tht plainitiffs
tit er tantiing or alorago recelpt for euch merchanlîso tA Aome p.-rn nt the tLat they ivoulti ho able, by retaining the possession of tlîc siipping
bc'nafideetvnar th&of or imtteoned of tit apparent right of ownerstîp, or of rcptet continue tlie possessio of their nierciinndise until thodlspoialmoagett eeps

V-ie çtikeqdrnt puretînue ofourh ttill of lsding or storage. rceetpt. Cîanef-~rrectin condition et te cale 'sas cotapiiei uvith by tîte paymeîit ot the
reed thî for a vati&iîb conslderution wili confer o titio to the, ierclizzidh3o price accortiing te the agreement of tho vetitice, or te use tlîe CI-
thcfflin Mentiolnrd ta tlle parchaser. pres-sive languageo f one K~ the îvitnesses te boIt te receipts iii
The opinion of tho court was dclîvered hy ont bandi, and receive the chîeck wt te otlier,-tie ventier
LEo%*AnD, J.-Property iii tîings movecable can oniy pass tram was ta holti tlîe slîipping receipts tili tte tnouey vas paît, anti

te owner by bis ewu act anti consent, cxcept iii thosje cases possession et tîtese mas considereti suficient.
only wviere suchi owner liat by bis ovîî voluntary conseint or act, Lt cannot ho atînittedti Cat te routiers bave lest their titie
couiterreil uponi the persan froin whonm tlie boniî fidé vende e ies because tlîcy titi net, whîile the goots more goiuîg on botard, scnd
ftte, te apparent riglit of propcrty as owner, or et desposal aginr tthe master or owners of the vessel that tlie gootîs hati
agent. (Salles v. Lveriu, *!0 %Ven., 267 ; Brcu-er Y. I>cabody, 3 b"zi, eoia .. nd;ioniy apuli l,.yrnnt of tic price, anti that ne
liern., 122.) bill et latling înust lie ticlivereti te any otîter party until tlie gootis

A bill ot Ldin.- does net represent gootis or merchandise 'wlen bat heurt pa;i for. Sucli a practice is not custeînary. The custom
zlippetl on board a vesscl, untess it bau been telivereti te tîîe truc mhticis diti exist warranted the belieftChat ne sncbi notice I-as ne-
ener et tue inercliondise. It is flot in the power et a conton Cee6isry.
carrier or bailee te change te Cie te merchantlise sitipped on It is clear titat if te ressel or Ilier agents bail atihereti te
boardi et a vessel, or eîuîrustedl fer sterngo by tue delivery et a the 'seli-kiotra usage et delivering hbis' ot lading enl1y uplon
bill et lnîling or storage rcceipt for sucît merclianlise te some per the production anti surrentier ot the shipping rccipts, or if tlîey
son net the boaafidc owner theroot, or possuessd of tîte apparent tatil pauséd taenquire 'ste vas catitledl te the bis, that ne legs
riglît et ownersltip, or et disposai as gent. Even te subsequent vouli liav-e occurret.
purchnseofe snch a bill ef iading or storage receipt, transterretdin I t is urgeti, however, tlit an agreemnent batl heurn matie hetween
gooti taitît for a valuablc consiteration, will conter ne title te tlie thc agents et the vessel and tîto vendueo ttVoodtul) for the freiglit
nuercliandise tierein mentionct iitpon the purcluaser. 1:ny create et sucu ierchanise by hum, andti hat none etltie sarne kinti
a liability against thc vessel andtemners, or in the cas of astorag I sheuiti bo carnet fer ether parties on the cnsuiuig voyage, anti
receipt, ngainst te bailc te te citent et the dlamage susta:tiit thtUcueciuiel usio aigbe iîpdmC
by tîte purcliaser, but tue title te teli nerchantise is utet alfectet. sanction ef tc venduce, anit apparently by ]lis direction under

Tiiere ntay ho crises alsc, mierein thc truce owner woulti bie es- ruch agreement, tlînt te agents of tue vcseel cea net bc heild te
teppet troua allcring bis title aigninet the liolder ef a bill ef lading, have matie a careless or improper delivery et te bills ot iading
ity reason et tome act or mîsoonduet on his own part. tîteretor te the ventic, anti thst ttc ventors are censurablie tor

!n thc present case te plaintills solti their merclînudise te bc su ffcring the tclivery eft Cle merchandiso on hoani in sucob a mian-
paiti for in cash on delivery. Thcy ciiu5et it te bc shippeti on Pur as tu lest te te assomption by the agents titat tiscre iras tie
board thîe vesse) et widu the tefentiant, Champion, uas ma2ter, question as te the ab2olute ownerstip ot tîte ventice.
anti took receipt tiereter, whici tiîcy continuet telloIt he tIt would bic quite as reasonnblo fer flue ventors te cotaplain

ime tbis action vas commenceti. The purchaser baid ne actual that ty vere net netitiedl ef titis ngtef-ment for treight, as tor
possession, anti ne iodicîa ot ownersîîip. dic agents et te vessel te complain tChat tlîey liat met hourn in-

The lighterrnan whli deli-eredt Cle mercluandiee on tic deton- formei ot te conditionni nature eof the sale et tho mercitandise.
tant's vesasci somectîmes spolie et it in te liîaring ofte mate illa itis.-asameti in Uic ordinary transactions ofcommercc tbat part-
signeti the reccipts as the preperty of te purcluaser, lut it vus ics aire acting lîonestly atît tainly, anti it moult aise bic impossible
net in the presence, nor titi it cerne te the knowbctge et te te intenta ethers of agreenments apparently nffecting oiy tue
plaintifis. .parties te tem. Neither îuîrty batd any niglît taecxpcct nîîy sucob

Ttc plaintiffs mere net wanting in carcfîîinees Ie fortify Chuta- information frorn the othen. The plaintiffs bail ne knomlIetge, se
selves %çith al the uttal, enJonce taLken iii Rucu ctes te ebtablisi fier as lite cçitience sltem, et te existence et any sact agreentt
anti pre-serve temr nigits as ownero for frcigbt.

The ptîrchîaer acter paiti for the nscrchanniee so shippeti. anti 1 lmvrlt ivniltuostrtudrlecrtmttct
lied ne îidicia ef atiy kint, te reprezent poessicu or oenhip il le vrant et CuIàI 1actelet i, n nasteer Ie Uic charge et carelcss-
b'y tîn. 1 micas or vsaut ofttairoc2s on Cite part et te plaintitïs in respect Ce
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thie omnission to îîntify the agcnte oif the vesse! of the conîdition of Tfite agents of the ve3sel lia- given credit ta an insolvent dcaler
thec selle before the delivery of theic nerclîaîîisc on board. Nor %vilî thtein ta a certain extent, in agreeîng- te rely cpon him t0 de-
(lots it appear Iliat the>' tere aware tlîat the veîî'lee had aniyt!îiug liver al large amgount ofinerchaiîîse covered by tlie bill of laiding
wo say ta the agents of the vessel in respect to the S!ipment. aJblLudteîslcit ioltifi xls¶ gî asi)

There is still less renson to censure tIoplaintiffs foran ouaission a Patca kind of uierchandise for the tjîsuizi,- voyage. Tlîey
ta notify the agents of tho vessel tlîat the sale was a couiditionail niiglt have luad faith ii Ili,; personail chiaracter for iiitegrity, in-
one, alien it is observeil tissa the defeuidant delivered bils of ducaflg themn to overlook blis ivaist ofpccuniary responsibîlîty, witil
ladliug ta the Tcridee before the unerchanîlis was actually on stadur addittanat seearity, but thtere is no0 resciu to betiece,
on board the ressel, and that ans advr.nce ofStl,000 lia.. been Obs- frais the evidence, tIsa' tho plaintiTa had any such faidi.
tained tborcoti by tige vettdee frouit 'hiid parties on tIse saine day Tite exception in this respect ia not Nyell taken.
Iliat tlîey wereo btaitied. itell defendan'. gave evidetice of tie îîmount of the freight that

Il appears also that the vendee %vas ini insolvent circurnatances ivouild bave beci> e:îried lîad lic inercliandise sa put oui board been
for soute years. This vas aci cumsanco cilling forusuîuion by al] carried to itsdestination, and thse loýs and expelîse vri5iuîg frontî
patties wlîo were deu.ling- uit!> hiun ivleî lie required credit. the delay of the slîlp iu takicg it out, and re.,toring the cargo

It WOUIl scem that Ille agents of flic vessel relied exclusively whvliclî liad been displaced in1 reintvirig tli plintiifs' mierchaindise.
cipon tîjeir knovledge of hIe character af the shipper (WVoodliull> Th''îe .udge ivas requestel ulit flhc trial ta charge tit the dcfcnd-
for integrity and fair deallng. and that fliey delivered tlic buis of ant Chiampion was entitled ta be alloived fi)r ihiese lien%", if the
lading to hirm iii tli trust and confidence ulîich tîey l'ad thIt liC jury sliould fiaul for the ;îl.intiffi tipoit tîjeir dlam for tie mer-
wùauld slîip the merchanidise as ag-reed, andi surrender tie 5liippii5g chandise ta shipped. Thiejudge decliîîed 50 ta charge, andtheUi
receipt wlien requestedJ. Thlis confidenîce l'ras lîi splzLced. ant fey liccepted ta thec ruling.
]lave suff'ered loss froun dit cause, andi fot for the reoson that Tse 'woynge lias not yet countienceti. Tite ship bas fiat yet
thec plainiîtffs did flot lifurni theun of tIse ternis tîpon Mlîciî fIe broken -roundl.
suercliandise was ngreed ta lie sold ; a notice ivho!ly unusual, and iTite wuestion docs not appeuîr to be free fi-oui doubt, whletiier
ivlich tue defeiidan'. could liot exigeat. a elîipper whlo bits coii:racted for freiglît nîay flot reicove bli$

It is urgeti that the customn aboya nientionea is iDnlill, amona shipnient under suclicircumstaices vritlbout payient of any freiglit
citler reaisons, because it tends to establish' the DegOtiabilitY af 8anffording only a fou indemnity ta the vessel fur the brecacb of )lis
iiei and tiiusual instrument tin writiuig. Sa»ne Of th') Ivitness.es contract for freighît. l' e, vesse] miglit fill uip vwifl cargo on the
state tIse custoîn ta lie liat tie bis of ladissg are dehivered ta hIe saine or better tcrns, and sustain little or no damiage.
party wbo preseilus tie shippîîug receipts. but the statement more 'fli following cases are adverse ta -lie clains of tige vesse)
accurately given, 1 think, by flie otiier witnesses, is tligt thse eus m L91 alyv ann;5Dn.R 9,.0,Cetnv
tcin ts ta give fie Lbis ouly ta tige party on tbe surrender of th Lo.-y . ,BalyvDaon bBi.U.3,11,Ce on .

recipt. ûmeime te2urenerof hereceiptsi a ve wherc 111 fie preste cae tIerte was no contract between Ille plaintiffs
t>îe reeponsibility of the parties .ro ivell kiiaîviî. Sucli inistantesŽ and thc vessel or lier owners. The plaintiffs were willîng, and
are likc the prasent anc vdare confidence or cre-itilagîven ta songîe affered ta permit the nuercliandise to bc carrieti by flic veýsl for
vell-knoi,çn party. tlieir :account an flhc saine ternis as it bail been receiveil. Thse

Some of thse wîtnessess state tlînt tlie bis are given ta 11-e per-d4-ian hmin iieerfsdt eoiiotesgeO
!non tyho presenits the receipt8 unie3s es se loni 13 ziwokcncd. r-g d.'filant, ,Ctiipiiive tiowec, rcuse, ta ragiîiote pltie o

There cani bc uo conclusion draivn frmn flice vrhole etideuce 1cliii of itc lias beeui ,ustaiuedl by tlecjuîry, solîder the chiarg.e af
tlîat fIe receipts arc negotiable, or tit tlie liolder of thien is eii. j the court.-Tie defeidauît iras wroug iii denying tIse pliitàitrfa'
titled to buis, vrithoiît furdhier question as ta the right of fie hialder. jownerslîîp.
't'ise receip.ý ainiaun' taoa straiig preetimpîtiaii thjat the baller la eus- Tite p'iantilfs ivere under ne obligatins ta permait thueir nmer-
titîcîl ta buis of ladiuîg for tie unerchandise iaentaoiîed iii the cliandise tn leate tIse part or ta reaîin in tie vesse!l, ivlîlle tlir
rccei)it, but the preseistatîas of tl.cîin dots not pireclude furtlier ltle iras ,îeiied.

Oui fleic llier banîd, if tlîe sliipper, or any atlier percan ihenianil- Uie ul ici'lse hr a i olglfoîai o
îig bills, ivere uniuLle ta esJhiblit anid surrender tîic siin.îg ecceipt- 1 deiîauîditing- freiglit, daiuiages for lureacli of aîîy freuglit cauit'uict, or
it ivosild lureyeut al strong case for suispicioni. n! flic amýers osu foer tie delay of tic ve..sel, or tlîo rensonabtle exîî..n:es ta wîhicli
agenîts %hiould inake inquiry beforc îlelivcring the Lbis. 1tue vesse! or lier oivnerzi ivere suiijecteîl ly Ille plaiiiff, ii re-

Tite cu.stoni seet-is ta bc tîîîiforîîî, )vcli kiiownt, and not <av'enuig thie P sscsuiou of tlîcir nerchîaidibe, uiustly Nvitiielti.
usiîrensouiable. Thuis exception was îlot iveil takeri.

It (loes iîat invafldate thie custon), becanse the vessel cannoit bie Tite suîm 0f~.)ipart of tlie adrvanre obtaincti b-, 'Waaulliîî
coinpellcd ta give receipts, or the shilîper ta take tlîiiî. jon tige bis of la.hiug delivered ho him, v:îs afterwvardls paiu! to

Tite stipîer maty still in.si>t that. bc tri! slip only !.y stîcl vess otlier parties on gener.il aiccoutt, andl ty ilueun psaid ta tlîe plain-
as wili give reccipts, and the vesse! inay aliso refuse to receive tiff. withouit ktio%îvheile of fIe source froin irlicrce it iraq oliainel
frtiglit uniess tie shiiliîer igrill receivo receilîts, or cozifor:n It fi ani! lias Lecis by the plaintiffs apîilied on accounît of otIbcr iuiilclt-
cuistoin. 1h is al custars ilit tends ta the protectioni affle shiplier ü duiess.

uis wcll au the shipownûr. The safeguaird iniglat bc iecase'!i tu l'bc refu.alI of the juulge ta charge ta as ta give the defenîlant
thiippers arnd airuieriî by iuisertiîug in tlic rccipt a clause îlcclariuug Chiamion the blieit of thi îîayunent mas correct, anti the exceui-
Iluat huil of laduig shah be requi-zed offly upon the surrender- of tion ;n tlist respect i flot ivel talicn
he rzeipts. Tie defendant hris no0 graunil of complalint as ta thue i-ulings at

Thuere was na errar inii dnîitting Ilue eviulence of thc castos thie trial or thue inanuer of tlîe stibini:j-ioit of he case ho tho
iaeîîiosîei!. or initiue cuîilsssioui of theu case to t!îe jury, ta far as jury.

Illedefndat isconernd. n orne respecta Ctie charge iras magre favorabîle ta the Jefenco
Evidence of flie insolvcuîcy of Woodhulli wasuuîatcrial to aFcertalin thugs tIse.ludewsrqid yl tua.

whlethier credit wmas given h>- tîie plaintiffs ta blls iii respect ho the ' eurî > li anae
poss"'sii of tlue uicerchandise. orby tlie uefeadatit jin respect 'flThe j'.igeincigt sbihglîh tic afirnme-1 wit comus.

Ilue î!clivery of fIe bill' of linliuîg. 'The retoît ta Nluicli te have lucre arrivei is flot lis larmniy
'Tbis. Lil-en grills o*zlier evîdeuucc in tige case, affarded tome grosintitiI Iefre lc'in<nrl ldn uti' ae(e'ud.

ta enahile tlîe jury ta ý1terîiuue %çlietlier tlie alie party ar tlue flarI 217), hut tie evilvuice in re'îiect ha c.lin waý flit tlcu
allier lia-! guveuu crel tt ta W"ýn-lulJ. before Ille Court . and as fiat ig ra iiia.eria'l au I cenutrolli:ig fact iu

Ili hIe -ib.clgce .>f auiy iieuv iuiiîucieuit Ilue plaintifsý 1ro:ilu uit thu e a.4'n nw ire!;entel1. vre Ile it cnsu-i lcr the former conclu-
piroable aalido tige tlcodiîiîlîi for iiicli tlie liai ,, I lîltdlu( i sýioii a.« aithuoritv ronutrol i îig aur îirî'ent viees.
iaki iug the ta:lc ta aui ius', 1' cuit purelîni.. 1> 'uI for the a ppellaîit - G I)ca'i, for Ille rc'pouidcti 15.
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EX.c v. Asîiîv. Jani. 16.

.Ejectnen-Laierd andl Tenant-Fatoplpel-Ttie.

In ejectimcnt by lendiord against tenant, on proviso for re-entry
in a Icase, recîtiîrg aîîd Ilsubject te"i a former hanse ta another
party, the tenant cannot dispute thse lanidlord'< title.

EX. C. YEAT3îAN v. DiEasrsEy.

<Jont tact implied--Agreerati fi alpear al trial wilhoul .ourpona-
Cause cf action-Jianeages.

Tite plaintifi, witiî tic view (knowiî ta tie defendant) te obtain
a divorce frein bis wiufe un tIre grnuiid u? lier haviiig been ilisane
at tietuine of tice marriage, cnîpioyed flc defeudant, a medical
maLn, te observe ber, and. ab ta euîquire juta lier piaît iistory and
proctire evîdence cf lier insaîiity at tic tinie of Ulic marriage, andu 1
te niAke it aerîilable iii tIhe suit, and th(, defcîidaît Iras ta Le paid
for wiiat lie did. The defenditrit did not appear rît the triai, and,
Iris evidence being neceioery, thev pieintiY Iris in cunsequence
obiiged ta witiidraw tire record.

llciid fliat tbis was evidence of an undertalcing ta appear aed
give evidence et tire trial w<itiiout a sutipcene, and aiso evidence of
substantiel daniege ta tic plaintiff.

Q. 13. WINTERz V. WîIN~TE.

Gifi of c/natteZ inter v'kos- onstructive delivery<.

lu a gi of a chattel inter trvos it is net necessisry tiret tbere
sheuld Le atny formai delivery of tire ciattel by tie duisr ta the
deuec; it is sfflicierat if the fonce takes pessesron of the cliattel
as awîîcer, in pursuance cf thre gift.

Q.3. MELLOIt V. SHIAW ETAL

M1aster and sertantrrîjury ta servant fraie perscnal aeqligence of
mnaster-Jostrt liobility cf co-prcprietors.

Wlîere a mas;ter of e cccl mine autborized ]lisi w<orkmen ta use
tIre hieu whle it was in an unsnfé condition ta iris kuoiviedgc,
anrd fn injury resulted tirerefroin te oue of tie workmcen, <Uic wes
ising Uhc siiaft witiiout lnowicdIge cf the danger.

leld tiret the imaster wvas liable for persorial îiegligence.
Held iso, tiret wlrerc onc cf two partners iii e coaI mille acts as

mnngor, and is guilty of peroonal negligence, bi.s ce-partner is
joiiitiy liable for tlie injury rcsuitiîîg frei sucir cegiigeîice.

C. P.
IVîi-voe v Tup ROYAL ATLANTIC 'MAIL SmAi! 'NAVIGATION Co.

Q B. PAMrElON V. liAiiiiS.

.liarî,île ilistraelce-plie, on a olîare lt ii Mekiric Telegraph t7o.-
Perdts of the sea.

Apreviaus to flic attempt to Iny dosvn an clectric cable Le-
twccn Irelitnd aiid America, iîad insured Lis eliare in tile %tlantic
Tclegrapb Co0. Thli policy was in tile ustial forit of marine in-
surauce, witii the addUdon of a speciai agreenment that tile inter-
alîce Ilslîuld cover nuit incluie the successful working of tic
cr-.ble whi laid dowii," The calle ivas laid doava, but proved
inefficient, partly by reason of ail injury whicbi it Lad uedergone
previous ta the shiptneut, and partty through natural effect of
tic action of tlic qea.

Ikild, tirat flic underwriter was flot liable to indenînify A. against
tic loss rcsulting fruin tire injurious effects of the ordtiary and
naturel action of flic sca-Iveter upen thc câble as loss caused
by IlPerils of the sea."1

Iid also, that althougli the Policy was eýçrressed tai le tffectea
on Vs II -iiare in flc Electric Telegrapi Co.," it was in effect
on ;lie cable itself; and accordingly tiret a loss of 370 mnilcs (if
the cable by flic Ilperils of tie ses," came witluin thc policy."

R E V I E W.

Tii. %ISTMIîSSTER 11EViEIW. Newv York:- Leonard, Scott &
Co. WVe are in recei pt af tie October number af tis valuahlo
quarteriy. It is at ail tuîmes acceptable. The contents of the
iiuiber before us are: 1. Essays and Reviews. 2. Tite
Britisha Sea Fishieries. 3. RaUýiways - theii cost an~d profits.
4, Gibîraltar. 5. The ]E'ncyclopoetia Britannica. GI. Idées
Napoléoniennes. 7. VIiec Religiuus Difficuities af India. 8.
"The Slave Poiver. -The firsi isna slasiîing article against th-e
real or 8upposed bandage uf the clergy of the Anglican Church.
}'recdorn of thought and freerloîn of action arc advocated îvîth,
the usual ability 'çviicl cliaracterizes thea productions of wrt,-
crs whîa contribute ta this Review. Thre second is an interest-
ing arfCieI on tho ltritinh Sozt iictie8. Its nita i ta expose
Ilthe awful .vaste ai fisi lufe" incident ta the present systein,
aind ta bring about econony. Tite i/iird exposes Uic niisrnan-
agernentof Railvrays, entailing great tosses where coaiderabte
profits siîould be fortiîcorning. Tl'le conclusion et îvhich thra
Ivriter arrives is, tliat tile lcading defect of theo prescrnt systena
is tire absence of a direct interest on tire part ai nmanagers ini
diniinislîing tue es penses and prud ucing profits. Tuie reniain-
ing articles are of mare or less interest. Vie have nat time toi
particularize thern. One, in praise ai thie new edîtion of tie
I'nc c opoedia l3ritannica, %viil mett vitiî the approbation of
aIl Nlru possess or [lave cen tint. asarvellous cuuUjînatiou of
îndtîstry and talent.

GoiîEv's L.iny Boor.-Tlie nurnber for Decemnberis rcceivedl.
It is enoughi ta say that thc number is fully equal, if* not supe-
riur to aiiy Of its predecessurri. Thîis Ingarzine niust bc .4
trcasure lo timo for %vlioîa it is designed.

<arricirs-L uggage-Paserqer. -

A tick et wnstakcn by an agent for the plintiff as c passenger APPOINTM ENTS TO OFFICE, &C.
by flic defcudaint's ship, frin Ner York in America ta tlie United __________________________
Kingdom. On the ticket ives this condition:-1 "Tn sLip rhi irai NOTAiIES PuiiLIC.
be eccoutitabie for Inggage goods or other descriptionof property, iit tl*ï.\IS.1.oftthe Town ftephLtEsr, to bc a Sotary i'ul.IIc
unlcas bis of lading have been signed tierefor; caci psserger for Upper Canadra --aaeIzttat O)ctobor i. s*.
allowcd 20 cubîc fcet cf lîiggnsgc iree, but ne jeweclcery, irullion, F iîEIîEIUCK Tiî,'< %5 joN>Es. of the City of Toronto, Eequre, AttIrna;Y-4t-
&c., li be carried as luggage." No biii of iading w<vs offercd te LAi, te bo a Notary lentille for t pper Canada.--<Oaaett!(d Octot,-r 2z', 5502>
tire plaiîitiff. The sliîp '<cas lest anrd 'vîth it flic Piainîiff's luggagc COIIaNERIS.
on thc vuyage, by tire cgligence of tse defendinîîs servant. %îllo,.I SPI'RNG FR. of iirc Viliaro of 1r FaIi, qnuire. 31 D.. te bo arr

Aaaoctato Corvn.'r for ue Couniy of uxfurd..,-iazett.d oct,,tlr Is, 5S62.)
liU)Uaî fire stipulation for a bill of iading ns a condition for DAVID KELLY. "f il, Village of Onila. Euqrrtro. 'M D. - o an AssocltiO

the detenlnnî't3 being accuntable '<as eb.qolute, ant! tirat they Coroner for tlu (Cosy of Sirucoe -- 'Ga7etted Octotor 18, ISL
2
-)

uctre net hiable for tlic lobs of any part of tlie piaiutiff's iuggngc. jfl IÇ NIt ý'I % tI'IT. of i)erclian 1-sqîire4 NI 1), te bu anl A.sscltt COroilet
tire stipulation for 20 cubiîc feet of iuggnge free being an% extînp- for he couctl> ofD>trd-IaeidOttv 5 S2
tirin frnqn thre rivrgII '- fit nu i rn farter, leaviag tflisc îcr__________
citîrer to get a bi (If iadiîîg for -lit fur whicii lie inteîided to meke TO C ORRES PO NDENTS.
tlie siîip accountabie, niti et tIre sanie time giving Mîin the opuion

0f îrking uîggac uncr bi persnel onxrrl entrouta Lii cf AStîstnrîaY ~ Irnrrunaee"t'foroauttl. Or ueor,,se 1.. . lou roS
of tlzig lugag uner hs pn-ýn1 cntrýl uthot a illOf ime an"'nt tai n0 r,' 2 itta et,- f nu genrreai itereei, Yari mutt tako itho

iadiiug, but iii tiret case carrying it et lits owc ribk. advlro of cournset uPIn Ift

[NovnàiBE,t


