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SLANDER OF FEMALES.

The law of England is aaid to be the perfection of reason.
In some respects, however, it is defective.  In one respect,
to which we at present intend to advert, it is bavbarous.

Tt is now held that an imputation, however gross, on an
occasion however publie, upon the chastity of a modest
matron or pure virgin, is not actionable without proof that
it has actually produced special temporal damage to her of
a material nature.

The law is unmindful of the mental suffering which the
foul slander may cause. It is deaf to any appeal on the
ground of loss of socicty or friends. But the moment it
is shown that place or power has been lost by reason of the
slander, the law is alive to the injury, and ready to award
compensation. Nay, if it be shown that the value of a
halfpenny is lost in consequence of the slander, the law is
on the alert, but dead to evergthing in the shape of suffering
that cannot be weighed in a tradesman’s scales, or computed
by a clerk in a counting-house.

The Jaw in this respect i3 behing the age; it has failed
to exp: nd with the growth of intelligence.

Words which import a crime known to the laws are
actionable per se—that is, without evidence of special
damage resulting from them; but, no matter how great
the turpitude impated, no wmatter how agzravating the

words spoken fall short of a known crime, the law is
powerless unless substantial special damage be alleged and
proved.

To say of a woman, no matter how low her moral
character, that she is a thict, is the subject of an action;
but to say of a woman, no matter how high her position in
society, that she i3 a prostitute, is not activnable, unless it
be shown that in consequence of the words so spoken, she
lost some pecuniary ndvantage.

The law does not appear to look upon the wrong done to
the woman, except so far as it affects her pocket, or, if
married, that of her husband. Even discord between
husband and wife, as a consequence of the words spoken,
would not seem to be of itself sufficient.

Let us examine some of the decisions which on this
subject are to be found in our reports of decided cases.

If the declaration merely allege that the plintiff was
virtuous, modest and chaste, and before and at the time of
the slander enjoyed the society of friends, living with them
on terms of mutual respect, confidence and intimacy, all of
which she lost by reason of 2 slander on her character, it
would not be sufficicnt; but if; in addition, it allege that
her friends, before the speaking of the slander, gratuitously
provided her with meat and drink, and after the speaking
of the slander refused to do so, it would be sufficient.
The law looks only to the substantials. Loss of society
of friends, loss of respect of friends, becoming an oui-
cast of society, pointed at with the finge rof scorn at
every corncr—all is nothing, in the eye of the law, com-
pared with the scrious loss of a cup of tea, or a piece of
bread, which one has been accustomed gratuitously to
receive.  (See Moore v. Meagher, 1 Taunt, 39.)

Indeed the rights of the woman are wholly disregarded.
In one case, though she was the real sufferer, and suffered
substantial injury, her very cxistence was ignored. The
wife lived apart from her husband. She kept a boardiag-
house. She had many boarders, and had good credit
amoug tradesmien.  The slanderer appeared.  He charged
her with adultery and prostitution. Her credit forsook
her; her boarders left her. She, in consequence, with ber
husband (who joined for the sake of conformity) brought an
action against the slanderer. The action was held not to be
maintainable. (Saville ct al v. Sweeny, 4 B. & Ad. 514.)

It would seem that the great effort of the law is to defeat
such actions, and allow the wrong-doer to go uawhipt of
justice. In a case where the slanderer alleged that he had
had connection with the wife of plaintiff, a virtuous woman,
in consequence of which she lost the society of her friends,
was brought into public scandal, was nearly crazed, became

very unwell, was long under medical treatment, to the dis-

circumstances, no matter how venowmous the wotive, if the | avace and impoverishment of her husband, the action was
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held not to be maintainable.  Baron Bramwell thus dispused
of it:—* The question scems to me to be onc of some
difficulty, because a wrong is done to the femule plaintiff,
who becomes ill, and therefore there is damage alleged to
be flowing from the wrong; aund I think it did in fact so
flow. But I am struck with what has been said of the
novelwy of' this declaration—that no such special damage
was ever heard of as a ground of activn.  If it were so, 1
am at a loss to sce why mental suffering should not be so
likewise. It is often adverted to in aggravation of damages,
as well as pain of body. But if so, all slunderous words
would be actionable. Therefore, unless there is a dis-
tinction between the suffering of mind and the suffering
of body, this special damage dues not afford any cround
of action. There is certainly no precedent for such an
action,” &e. (Allsop v. Allsop, § 1. & N. 534.)

Here we fin.. an eminent judge admitting a wrong,
acknowledging that serious damage flowed from it, aed yet
powerless to apply & remedy because “no precedent for
such an action” could be found.

The whole subject has recently been under discussion in
the ITouse of Lords. Great difference of opiniou existed
among the law lords on some points, but all seemed to
agree on the conclusion that the lew is unsatisfactory.

The facts were as follows :—Lynch, n step-brother of Ms.
Knight, imputing to Mrs. Knight, among other things,
aross levity, and asserted that she had beer: all but sedueed
by another man before marriage.  Mr. Koight, acting on
this imputation, sent Mrs. Knight home to her father.
Mrs. Knight (joining her husband as co-plaintiff for con-
formity) brought an action against Liynch, alleging the loss
of the society of her husband as special damage. The
action was brought in Ireland. After much argumeat,
seven out of the nine judges decided in favor of the action,
and the remaining two against it.

On appeal to the ouse of Lords, the judgment of the
Irish judges was reversed, and the action held not to be
maintainable.

Lord Campbell (Lord Cranworth inclining to the same
opinion) held, that where a person lmputes to a married
wotnan adultery, which he preteuds to know snd asserts as
a fact, and the husband, reasonably believing the charge to
be true, dismisses her, the wife is entitled to maintain an
action (joining her husband for eunfurmity) against the
slanderer for the special dawage caused to her by the loss
of the comfort and support of her husband.

Lold Wensleydale (Lord Brougham inclining to the
same opinion) held, that & warried woman cannot wain-
tain an action for beiug deprived of the society of her
husband through the slander of another upon her character,
though the husband deserts her in consequence.

Lord Wensleydale held, though no action Iy, that the
desertion of the Lasband was properly laid as special
damage; for to make words actionable by reason of special
damage, the consequence must be such as—taking human
nature as it is, with its infirmities, and having regard to
the relationship of the parties concerned—might faitly and
reasonably have been anticipated to fullow from the speak-
ing of the words, and need not be such as weuld reasuna-
bly follow.  (ZLynch v. Knight, 5 L. T. N. S. 201.)

So long as this state of the law continues, it is a mockery
to boast that under our law there is no wrong without
a remedy. Wrongs of the most malignant type may
be inflicted Jwith impunity. Reform is seriously necded.
We trust that Lord Brougham will scon be induced to
add one wmore to the many law reforms for which we
are indebted to him. It is distressing to know that our
law, which is said to be the perfection of reason, is really
an outrage upun reason. It holds out indemnity to every
foul-mouthed slanderer disposed to malign all that is near
and dear to u.

L.PPEALS FROM COUNTY COURTS.

It is the practice of some county court judges to decide
all cases before ihem without stating the reasons upon
which their decisions proceed. We have more than once
arawn attention to the fact, and expressed a doubt whether
or not such a course would be upheld on appeals to the
superior courts of common law.

Recently we find that the matter has been under the
consideration of the Court of Common Pleas, and that the
Chief Justice of that court, in delivering judgment in
Ockerman v. Blacklock, used the following language :—

I cannot help observing that in this and every other aj.peal
entered during this term from this county court (ilastings),
and there have been several, tho learced judge has certified
the formal proceedings, pleadings and evidence in the cause,
with a copy of the notes taken by him of the arguments ¢f
coungel Lefore him in term; but he has not given us the
benefit of knowing what he said or delivered as his judgment,
or whether in fact he said any thing more than that the rule
was discharged, or that he gave judgment in favor of plaintiff
or defendant, as the case might be. Ile does not communicate
the reasons which influenced his conclusion, nor the suthori-
ties or principles on which he acted.

*The statute regulating these appeals requires the judge v
certify the pleadings in the cause, and all motions, rules or
orders made, granted or refused therein, together with his
own charge, judgment or decision thereou, and when there
has been a trial, the ¢cvidence and all objections and exceptions
thereto.

“ It may le that, construing the statute according to its
very letter, it is enough in relation to a rule nese that has been
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granted to return a copy of the rule diaposing of it, Lut if this
be so, which I do not rssume, I think the true spitit of the
act would be more certainly complied with by certifying n
copy (il it were written) or a statemont (if it were verbal) of
the charge to the jury, or the judgment or decision of the
learted judge. The words used, * his own charge, judgment
or decisivn,” seem to inport more than a mere setting forth,
a3 in this case, that the “judgo afterwards duly gave s do-
cision and judgment on tio same rule, which was that the
same should be discharged.”

*It is 50 well established and time-honoured & practico for
Judges to give the reasons fur their decisicns, that in common
understanding when we speak of the judgment or decision of
any judge sitting in term, wo refer to the renort of what he
said, when the court disposed of the matter beforo it, though
technicaily speaking the judgment is the disposal of the matter
by the court, and not the opinion of cach particular judge. It
may be weil argued, that this is what the legislature intended.

*The superior courts have not as yet Leen called upon to
decide this question, for the almost universal practice of the
leavned judges of the county courts has prevented its arising.
They have in general shewn a praiseworthy ansicty to explain
fully the grounds of their judgments, and [ have very often
derived much help from the learning and ability their judg-
ments have displayed.”

It is to be hoped that after this expression of opinion,
the county court judees, one and all, will show a deter-
mination w render unccessary the decision of the question
raised. Many judges have, as mentioned by the Chief
Justice, “shewn a praiseworthy amaiety to explin fully
the grouuds of their judgments.” The few who have
hitherto fuiled to do so, no doubt will hereafter be too elad
to do what is expected of them, without waiting for a
formal adjudication on che question whether or not the law
is compulsory.

The judges of the superior courts evinee a strong desire
to support the decisions of county court judges whenever
impeached. The least county court judges can do is to
assist the judges of the superior courts in the discharge of
a duty important in its nature and important in its results.

SE_--LECT!ONS,

ON THE LIABILITY OF MASTER 10 SERVANT IN
CASES OF ACCIDENT*

‘The Bill on this subject whick was introduced this session
by Mr. Ayrton and rejected by the House of Commons, pur-
ported to extend the liability of tho master certainly to two
cases whero at present he is not Liable, namely, (1) where the
accident is caused to the servant by default of tackle or ma-
chincery, though the master is not proved to have been guilty
of any personal negligence ; (2) where the accident is caused
by the default of a fellow-servant; and perhaps to a third case,
(3) where the accident is caused to the servant by the negli-
geace of tho master in not furnishing proper machinery, the

* This paper was ¢untributed by Mr Vernon Lusbingtop, to the Jurisprudence
Depar:ment of the Soclal Scicace Asw iation.

servant Lhaving undertaken or continued the work with tnow-
ledge therenf,  Theso three cases woro dealt with by the first
section of the Bill in these torms: ** Whenever any workman
or servant shall be injured in congequence of his mas.er, or
any cther person employed by his mastor, not doing any act
or provi ling any thing which may bo requisite or propor, or
doing any act or providing any thing swhich may be improper,
in or for carrying on the undertaking, work, or business in or
about which such workman or servant shall be employed by
¢r on account of his master, then such workman or servant
shall Le entitled to recover fro:n his master damages for such
injury by an action at law ; provided always, such injury shall
not have heen suffered in consequence of any wilful act or
omission of a fellow-workman or feliow-servant, for which such
fellow-wurkman or feilow-servant is punishablo as a criminal
offence ; and provided also, such action shall be commenced
within twelve calendar months after such injury shall havoe
occurred.”

‘The second section extends Lord Camapbell’s Act to the cases
described in the preceding scction.

The existing law is fairly open to inquiry, becauso it is com-
paratively new. The case which is always cited as tho first
and leading case, Lriestley v. Fouwler, {3 M. & W, p. 1,) dates
only in 1837, 'The geueral principles uf the law relating tu
accidents are old enough and well established ; but for several
reasons the application of them to cases involving the relation
of master and servant, has not, until recent times, fallen under
the consideration of our Courts of law. 1st, Changes in
circumstances. 'Tho general introduction of machinery has
necessarily multiplied accidents, and serious accidents; thus
in 1801, In factories alone, and from machinery alone, not-
withstanding our special statutory precautions and our inspec-
tors to enforca them, there were about 4,000 nccidents. (Re-

ort, October, 1861.) Again, the construction of great works

y * division of labour” hasbrought prominently forward now
relations Letween employer, contractor, sub contractor, and
the servants of all these. 2adly, Changes in the law. The
old quasi-religious law of Decodand, whereby the chattel or
part of a chattel causing the death of a man was forfeited to
the Crown or the lord of the franchise, was abolished in 1846
(9 & 10 Vie. ¢. 62) 5 and in the same year was passed Lord
Cumpbell’s Act, (9 & 10 Vie. c. 93,) which gave for tho first
time a remedy to the families of persons killed by negligence.
The Factory Regulation Act 1844, (7 & 8 Vie. c. 15,) and
othor statutes of the like kind, gave fresh rights or defined and
confirmed old ones ; and 3dly, the institution of County Courts,
and the general cheapening of legal procedure, have rendered
the means of redress far more_available than formerly to the
working classes.

The subject is accordingly novel, and hitherto has been
brought piccemenl only before the Courte, as this or that caso
with 1ts own peculiar circumstances might chance to demand
consideration. The whele matter, therefore, deserves and
requires discussion.

will begin by stating shortly the general objeots of a law
purporting toregulate the liability of masters towards servants
n cases of accident occurring in the course of the employment.
The first object should be—To prevent accidents. The law
should make it the interest of every person to be careful in
his work, careful of himself, careful of others;—the master
careful in selecting his servants, in superintending them, in
choosing right methodsof work, in providing sound machinery ;
the servant careful nct only of his master’s property, but also
of kis own life and of his follow-servant’s. ~For in truth it is
very difficult to make men careful : the risk of injury appears
s0 distant, 8o doubtful, and tho very thought of it is so un-
pleasant ; whereas the thought, trouble, uncgl it may bo expensc
to avoid the risk, are certain and inmediate. Sheffield
workmen, it is notorious, even resent improvements that render
their work less dangerous, lest wages should fall; and many
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out of mere irdolence, some out of mere bravado, will not avail

themeelves of precautionury menns setunlly provided. Em.
ployers again do not hike accidents ; accidents do them no goud,
and they have humanity enough to be surry for those who
suffer ; yet how few, from want of consideration or from mean
cconomy, will voluntarily take the prins or incur tho expense
to maintain due arrangements for the anfety of their workmen!
The necessity of our kactory Acts, Colliery Acts, and other
statutes of the kind, too surely shows this. Aguinst all such
selfishiness of employers, and unmanly recklessness of workmen,
n law making persons respousible for injury oceasioned bv their
negligence to others, and excluding them from compensation

Such facts, which lie nt the rout of the sulject, ought to be
fairly weipgbed in framing the law, or estimating it when
frumed ; and I ask you to bear tham in wind now inapproach-
ing tho consideration of the rules of the English law which
regulate tho liability of masters to servants in cases of nccident,

‘These rules are not statutory rules, but are the ancient
Common Law rules concerning negligence, modified by the
Judges from tho sense of what their contract of service requires.
By * negligenee,” the law means the want of common and
rensonable eare: the want of due eare, all tho circomstances
of the case considered. Lvery person is bound to use common

, and reasonable care, hut what is to be deemed such care varies

for injury caused to themselves by their o ¥n neghgence, is o) with circumstances. One kind of care is expected from an

valuable protection.

The second ob ct should be,—To furnish rules whereby,
when injury actually occurs, justice may be dono between the
parties. This appears rather a vague matter, but is a very
real une, and in the present day of special importance. O r
population being industrial, and every day more and more so,
the social relation, including the legal relation, of master and
servant, needs in all respects to be clearly on & right basis,—
to appear just in the sight of men. In particular, accidents,
involving, as they do, grievous personal loss and pain, rouse
a sense of wrong, which co-operates with other causes to work |
dissension between class and class, and somnetines even leads |
to acts of lawless revenge. 'Tho recent murder in Manchester
may illustrate this. The retributive law in cases of accidont
should bo just; by being just, ! mean founded on & fair con-
sideration of tho capital facts which mark the relation of
master a4d servant, and tho consequence of accidents arising
in the course of the employment,—{air equitable cunsideration,
This position i8 not denied, it is freely admitted, and the law
purports to be based upon a construction of the contract of
service, which it is 1o be remembered is, so far as express
terms go, silent as to liability. But if the law has in any |
respect gone wrong, it will be from misapprehending or
insufficiently appreciating some of these characteristic facts,

The principal of these fucts seem to_be as follows :—-

expert, another from alayman; one kind of care from » master,
another from a servant; one kir.l of care from a person under
contract, another from n stranger; what is negligenco in a
grown-up person will not be negligence in a child, and 8o on.
In legal proceedings this question of negligence is generally o
question of mised law and fact, determinable upon theevidence
by the jury after instruction hy the Judge. As a general rule,
in all cases of accident, including those between mastor and
servant, the jury have to say, upon a consideration of all the
circumstances, whether there has been, by either party or both,
a want of common and reasonable care, contributing to cause
the accident.

The rules of law then relating to accidents sustained by
servanta in the course of their employment, are:—

Rule Y.—For injury by pure accideat the sercant kus no remedy.
This is in accordance with the urdiaary rule of law. Nobody
has been guilty uf negligence, nobudy is to blame ; and ill-luck
has to be borne where it falls. The rule may bLe just, and it
may be necessary, but no exception is made in consequence
of the relation between the parties. The rule discards or
overbears any consideration of the virtual partnership subsist-
ing between employer and employed ; and the practical result
is, that in many cases the worﬁmnn is maimed or killed inthe
service of his master, and witho.'t any compensation to himself
or his family. It is true that i1 some instances, as in thelate

1. The master and servant are engaged in a common work

Hartley Celliery accident, or in the common case of shipwreck,

for the benefit of hoth. Thereisa virtual partnership between the employer may have at generous expense adopted every
them. No one, least of all & lawyer, when he remembers the - measure to prevent accidents, and may himself be a heavy
duty of the master to take reasonable care of his servant, can - loser by the casualty ; but in the majority of cases the suffer-
say the contract is for money wages and nothing else. ’ ingig chiefly on the side of the man. This may be remembered
2, The servant works with his hands for wages, is 8 poor | when we como to consider the more doubtful cnses. It should
man, generally of imperfect education, and belongs to a class ' be notice¢ that this class of accidents, purely inevitablo
traditionally improvident. The master 1s a peron of moreor , nccidents, thongh largely incident to a few callings, as for
less capital, employs meny servants, keeps accounts, and in the . instance seafaring, is not otherwise extensive ; most accidents
course of his business is accus.tomcd to make pecuniary caleu- | are the result of carelessness somewhere.
lations based on complex contingencies, Rule I1.— For impury caused by the master’s personal negligence
3. The choice of servants, the selection of machinery and !the servant may recover compensation, if he has not contributed to
materials, the determination ot the method of work, is with the ; the injury by any negligence on his oen part. ‘This again is the
master and the master only. Practically, and with few excep-  ordinary rule a8 between strangers, no less znd no more.
tions, this is absolutely so. ‘The master is accordingly bound towards his servant to take
4. The master and servant are equally awareof the dangers | reasonable care in providing sound machinery, reasonable
incident to the employment: 1 say equally, for though the.care in selecting competent fellow-workmen, and reasonable
gervant may be practically more familiar with some dangers, - care in arranging methods of work ; and for any accident
thero are others which the employer m:g well understand : caused by his defrult in any of these respects, and withoug
better; and of all he must be presumed in law to koow ) fault of the plaintiff, be is liable. But the burden of stricy
adequately. ! proof of the master’s default is upon the plaintiff, whick in it~
5. When an accident to a workman occurs, it may be accom- | self enables maty masters to escape liability for accidents
panied or not by damago.to the master’s property, sometimes undoubtedly caused by their negligence; and this not only by
very great damage; but in all such cases the workman suffers ! obtaining verdicts in actions brought, but in deterring injured
with his body, literally with his flesh and blood, perhaps with | servants from suing.
his life. In a grest number of instances the prospects of him-{  Again, without personal negligence on the part of the master
self and his family are ruined. On the other hand, the master | there is no liability. The law gives the servant no warranty
may lose heavily through the negligence of a servant without from the master that the tackle shall be reasonably sufficient,
the servaut suffering any injury; and in all such cases thethough the master provides the tackle and the servant’s life
master hag practically no redress. Railway accidents and, depends upon it; no warranty that the fellow-workmen shull
collisions at sca, involving thousands of pounds, are commonly he competent, no warranty that the mode of work preseribed
of thiskind. ‘I'his istrue, but notin my opinion very material, | shall be safe from unnecessary risk. The tackle may be rotten,
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the ship unseaworthy, the aystem of work unnecessarily [ Hlame attributable to cither party.  But practical difficultics

dungerous, but the servant has no remedy agzainst the master
for injury 8o caused unlesy the master has himsell heen puilty
of a wont of rensonable care, gwilty of nogligence. llence a
variety of accidents whereby tho servant suffers and without
redress, [ do not now speak of inovitable accidents, which 1
have already dealt with, nor of accidents caused by fellow-
workmen, which I shall deal with presently, but I now confine
myself to those caused by the negligenco of persons who have

rovided improper materials by contract with the master.
The Iaw holds that the servant has no remeds against the con-
tractor beeause he is a stranger to tho contract ; ( Wanterbotlom
v. Wright, 10 M. & W., 109;) a position I accept, but have no
space to examine critically ; and no remedy nguinst the master,
because the master has not been personally guilty of negli-
gence ; in effect no remedy atall. Is notthishard law?  And
what of the maxim, Ul jus, tht remedium, no wrong without
a reme’y?

Now this might be different. The law might imply from
the contract of servico a warranty fron: the master that the
tacklo and machinery should be sufficient for the ordinary
work to be done. In 80 doing tho law would dv nothing very
unprecedented.  To the contract of marine insurance the law
annexes an implied warranty that the ships shall be seaworthy.
So the Common Law has for centuries implied a large obliga-
tion on the part of the innkeeper to his guest, and on the part
of the commeon carrier to bis bailor, so far as property is con-
cerned. It makes them insurers against ull accidents save the
**act of God and the (Queen’s enemies;” and as it appears to
me, for the reason that th:e innkeeper in the one case, and the
carrier in the other, have practically the charge of affairs; just
ag in the easo of master and servant, the master provides the
tackle, and has superintendence of the work, Itis true that
the liabulity of the common carrier is gererally avoided by a
special contract, (allowed by the law,) and that it has not
been extended in its full strictness, though very nearly it has,
to the contract of common carriers with passengers.  (Hlodges
on Railways, p. 619.) But why sheuld 1t not be so extended ?
and why shou?d not a rule of law, which has dono so much for
the security of property, be applied to insure the safety of the
lives of workmen? Sucha ruic would enforce personal care
on the part of masters, and would not encourage carelessness
on the part of workmen ; nor would it operate unfairly: for
the master, who has as good a bead for caleulating as any
innkeeper or common carrier, could estimate such contingent
liabilities in making his wages, bargains, and other contracts,
far better than the workman now calculates them.  The master,
moreover, would have his remedy over against the defaulting
contractor, the author of all the raischief. It was said &
Parliament the other day, when this matter was discussed :
Will you require of the master more than reasonable care?
Certainly not, Ianswer. But wili you make the master liable,
except for want of reasonable care ?  Certainly, yes, I answer;
he should be liable for the want of reasonable care on the part
of the contractor whom he has employed. The only difficuity
is a purely practical ope, how to express the limits of the
warranty in due terms, For the tribunals having refused to
declare & warranty to be implied by law, it must be given, if
at all, expressly by statute.  The first section of Mr. Ayrton’s
Bill, though capable of improvement, seems to me to defino
fairly enough the lability of masters in this respect.

Rule IIL.—Phatever the negligence of the masier the workman
cannot recover, if by kis own negligence e has contributed to cause
the accident.

A similar rule obtains universally in Common Law in all
cases of negligence. Its equity is not altogether obvious, but
it is well ratified by experience. Hard cases continually secur
in which the fault is un buth sides, the suffering on one side
only ; and the first suggestion of equity is that compensation
might be allowed upon a consideration of the proportion of

stand in the way of such an arrangement: for when A and B
are Loth in fanlt, who ¢an say how much bhlame is due to A,
how much to B2 Theonly Court inwhich any apportionment
of damages prevaily, ia the Admiralty Court, where, by what is
said to be the old maritime law, if both ships are to blawe for
& cullision, the damages are divided ; but it is needless to dwoll
on this., The Common Law rule has long bheen settled that o
plaintiff contributing, by negligence on his part, to his own
injury, is without remedy, and rests upon the ground of public
policy ;—that ¢ severe rale of thiz kind admonishes every man
to be careful of his own safety. 'T'he rule is therefore perhaps
beyund attack ; but as between master and servant, it operates
peculiarly unfortunately, for it induces the master to be care-
less, and often causes the servant to suffer for the joint defaukt
of himself and his master, when the master is far the more te
blame of the two. This will be apparent when I state that
entering or continning upon work with knowledge of danger
caused by the negligence i the master, is generatly considered
as conclusively showing contributory negligence on tho part
of the wurkman, 50 a8 to bar his remedy. This was the main
point decided in Iriestley v. Fowler, llow it operates in
practice let the two following cases speak.

Diymnen v. Leach, {26 L. J., Exch. 221.) “ The defendant was
a sugar refiner, in Liverpool, and bad employed the deceased as
a labourer. Itwas partof the deceased’s duty to fill tho sugar
moulds, and hoist them up to higher fluors in the warehouso
by menns of machinery. The usual mode of attaching the
moulds to the machine was by placing them in a sort of net-
bag, which effectually prevenmy any accident. This wag tho
mude adopted by the defendant, until, from motives of eco-
nomy, he substituted a kind of clip, which laid hold of the rim
of the mould. The deceased, on the occasion in question, had
himself filled the mould, and fastened it to the clip, but when
it was raised, the clip by some jerk slipped off the mould,
which fell on his head and killed him. Un these facts the
wifo of the labvurer was not entitled to recever.”

Senior v. Ward., (28 L. J., Q. 3. 139.) “ After the passing
of 18 & 19 Vic. c. 108, special rules were framed and approved
of for the regulation of a coal-mine of which the defendant was
the proprietor and manager. By one of these rules, for the
direction of enginemen and banksmen, every morning, before
any ono descended the shaft, the cage by which they were lot
down was to bo twice run slowly up and down, loaded, in
order to test the sufficiency of the rope and tackling ; thisrule
had been habitually neglected for many weeks, to the defen-
dant’s knowledge. One night, the rope by which the cago
was suspended, being before in good repair, was (as it way
afterwards discovered) injured by an accidental fire in the
mine. The next morning A, who was a miner employed by
the defendant in the colliery, and other miners, who all knew
of ;the rule for testing the rope, and of its being habitually
violated, presented themselves at the pit to be let down to
work, and there not having been any previous testing of the
rope, &c., accoring to the rule, were told by the banksman
tuat they had Letter examine the rope before they went down.
They, however, got immediately into the cage, and the ropo
breaking as they descended, they were all killed. An aetion
having been brought by A’s representative against the defen-
dant: held that the actior wa® not maintainable, for that the
deceased’s own negligence had materially contributed to tho
accident.” In this case o widow lost three sons.

No one can deny that in these and the like cases the chief
blame is with the master, while the cruel loss is upon the
workman. The fault of the man is acquiescence in his master’s
wrong: and common esperienco tells us that, except in extra-
ordinary cases, hie is practically obliged to acquiesce, to choose
Letween acquiescing or giving up his employment. Tho
Judges hase felt this, and "= a recent case have held that
continuing to work with a knowledge of the danger does not
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necessarily amonnt in law to want of rensanable care, bat i,
with the other facts tending to shews nexligence, to be loft ty
the jury., {Holmey v, Clark, 10 WK, 405.)  Tha facts of that
case wero as follows:—When the plaintiff entered into the
servico of the defondant, who was owner of & cotton-mill, cor-
tain machinery, which was required by statute to be fenced,
wns fenced.  After bo had been somo months in the serviee,
the fencing by some neeident or by decay was out of repair,
and the machinery was unprotected,  'The plaintiff complained
of it more than once, snd it was promised that it should be
replaced or restored.  Before it was replaced, and whilst the
plaintiff in the course of his duty was oiling tho machinery.
ho was caught by thomachinery and losthisarm. Upon these
fucts the Court of Exchequer, aud afterwards the Court of
Fxchenuer Chamber, held the pinintiff entitled to recover.
The decision rendered substantial equity, ne ane ean doubt;
and it resty, I think, securely upon the principle, that nothiag
enn bar & plaintiff of his right against a wrongdoer but a want
of reasonable care on his own prrt contributing to the accident,
which the jury are to be judges of upon a consideration of all
the circomatances. But in result it cffects a considerable
chango in the law, Cases which wuuld have been stopped by
the dudge, may now go to the jury, whe naturally are dispused
to find for the plaintiff.  But even as construed by the Jight of
this case, this rule necessarily operates with severity upon
workmen, and cnables masters to be guilty of the greatest
carelessness with impunity.

The section of Mr. Ayrton's Bill, it must bo remnrked, does
pot notice this rule of Jaw: and perhaps the intentivn as to
enfurce the master’s lability, notwithstanding the servant's
acquiescing in tho danger caused by the neghigense of the
mastor or others employed by him. If so, I think it is going
toe far; ns thers might be 3nstances in which the sereant
voluntarily, for his own convenience and perhaps for additional
reward, accepts the dangerous machinery. The role given by
Trolmes v, Llark appenrs to hit the right middle course; and
might bo imported into the statute Ly wmnserting nmonyst the
provisves there meu loned one W this effect: * Provided the
workmau or servant has not, by want of reasonable care ¢n
his part, contributed 1o occasion the injury.”

Rule IV.—The last rule, and one to svhich I swould ask
especinl attention, is, that 4 workman cannet recorer agunst
the master for wgury occustoned by the negligence of @ fellownork-
man. This rule, which governs perbaps the most numerous
class of accidents befalling workmeon, dates from 1u3¢, {rom
the case of Hutchinson v. The York, Newcastle, and Berwick
Rasheay Company, (0 ¥x.313,) and t.kes away from the servant
the right which is would possess if a stranger, of suing the
master of the person whose negligence occasiuns the aceident.
Itisthereforeanovelty. Itisnow, however, firmly established
as the lnw both of Scotland and England by a decision of the
House of Lords overruling & contrary opinion of Lord Justice
Clerk, and Lord Cockburn; {Barton Il Coal Company v.
Reid s 3 Mac Queen, 2066;) ic is also the law in Amerien
{Farwell v, The Boston and Worcester Railway Corporation, 4
Metealfe, 49.) The Judges gay: the servant enters the em-
ployment with & knowledge of the risks incident to it, nmong
which are the rigks arising from the negligenceof fellow-ser-
vauts ; he therefore takes such risks upon himself,

In order to estimate the force of this reasen, it is necessary
to consider the ordinary rule ealled Respondant Superivr, which
inakes the master responsible for the wrongful act of his
sorvant. Now it roust be taken for granted that the master
is not personally puilty of any negligence, that he has taken
duo care in the selection of the servant, and is altogether
innocent of blame ; and perbaps it is not very clear at first on
what ground a person so innocent is made to answer for the
fault of apother, It does not become clear until you give dus
weight to the other facty of the case, namecly, that the master
for his own profit set the servant on to work ; that the person

who suffers injury is wholly innocent of blawme, nnd that his
remedy against the actual wrungdaer is practivally no remedy
at all. Thix last consideration is important, for us before snid,
“Ubr s thd remedium,” vo wrong without o remedy.  The
Inw finding the remedy againet the actan! wrong-deer 1a value-
less, casts about i’ possible to find a solvent person whem it
may not ineyuitably fix with the responsibility, and finds him
in the person next o the wrong-doer, vhe master who is profit-
ing by the work. Itis, Ithink, for the converse of this reason,
that tie mastor has been held not liable for the uet of on2 who
is not atrictly his servant, as an * imlependent contractor”
whom ho bas employed. ‘There is not the same necessity to
mnke him liablo; be chooses the contractor indeed, ho pays
the contractor, he profits by tho contractor’s work, but then
the contractor is considered able to answer for his own mis-
chief, and for the mizehicf occasioned by any of his servants.
The cage is atmply not within the poliey of tho rule, they
would say. In thig conclusion, however, { do not agree. For
it is too much to say that the contractor or sab-contractor is
always a suficient man; often he i not; and often it is
difficu.. to determine, before all the ovidence is given, whero
the nogligence lies.  { ece no reason why the original empluger
should not in all cases be linble, with a remedy over against
the person actually in fault, or the master of gsuch persons.
Such a rule would bo simple, easy in practice, .nd juat. But
/% any rate it is agreed on all kands that a master i3 liable to
a stranger for the act of his servant. Then why pot liable to
one of his own servants?  Is it that the stranger does not share
in the performance of the work, that the servant dues? thay
the stranger dues not share in the resulting profits of the work,
and that the servant dues? But by hypothesis, tho suffering
servant’s share in the work is inn.  ot; and it i8 nssuming
the whole guestion to say that he takes his wages as a con-
sideration for the risks he has to run. ‘Why should tho
existence of a contraet with the master diminish the vbligation
otherwize recting upon hisn?  Why should the servant who
renders good servies to the master be worse off than the stranger
who renders none?  Countracts generally impose linbilities, not
remave them. ‘The leading case of Cogys v. Bernard (3 Smith,
Leading Cases) shews that even o gratuitous bailee 18 bound
to take ordinary care of the thing builed, by his servants as
well as by Limaself; and further, that the passing of a conside-
ration fur the bailment only adds to the vlbligation. Su in the
ordinary contract of carriage, the Common law as we have
seen not only binds the cacrier to take reasanable care, but
makes him so insurer,  Alove all, in the urdinary case of the
servant suing the master for personal neglizence, the cuntract
loes not stand in the way.

Then if it is not the mere existence of a contract, nor the
share in the werk done; ought the entering into the service
with the knowledge that risks may arige {rom the negligence
of the fellow-servants, to bar the remedy against the master?
Let us examine this. If entering upon the employinent with
such krrwledge amounted to o want of rensonable care, I
could understand why it should bar the remedy: butit clearly
does nat ; there i3 nothing tortious or negligent in entering
the employment with such knowledgo; such knowledge is
simply inevitable. If, agein, it be said that the knowledge of
the risk operates as an implied waiver ¢u the purs of the servaut
of all right to recove. i igjury vccasioned by risksse known,
as & consenting to his own wrung ;—I answer, analogy ic all
the other way. The bailee knows the dangers kis goods run in
transit, the railway passenger knows the danger of his journey
when he takes his ticket ; yet their retnedies under the contract
suffor not thereby. Even a straoger has some knowledge, nt
least must be presumed to have, of the dangers that may befall
him on the highway, as frum negligent dniving and tho like.
But most of all, in the common case of the servant suing the
master for personal nepligonce, there is antecedent knowledgo
of the risk, with full right of astion in the event of the risk
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happening.  On this point we have the fullowing steangze of -1
servatings from the Court of Queen's Bench, when invited tu)
comparsy the two casea.

“ Though tho chanveof injury from the negligenco of fellow-
sorvanty may be supposed tu enter inte the calenlativn of af
servant on underiaking the service, it would be too much tot
say, that the risk of danger from the negligence of o master
when engaged with lim in their commun work enters in hke}
manner into his speecdation.  From a master, ho is entitled to |
expect the cave and attention which the superivr pusition, and
prosumable senso of duty, of the Iatter ought o commans.”
{ Ashworth v. Stanwer, 38 L, J., Q. B, 185.)

The simple answer geems {0 be, that a servant kagaright to
expect equaelly both of master and fellow-servant reasonable
eary, though care of different degroes ; and he enters on the
service with + knowledge of this right, but no less witha
knowledzo that buth master and fellow-servaat are mortal men,
and cither may fail in their duty.

Iv T am right in this reasoning, the rule which deprives a|
servant of remedy against his master fur injury by a fellow-
gervant, is not founded in strict Jaw on the {act of a contract
subsisting between the parties, nor on the fact of entering the
omployment with knowledge of the risks, but must rest, if at
all, upon considerations of public policy . on an opinicn, thaton
the whele, in such cases, 1t i3 better thay the servant should
take the risk on himself. I submit that thus opinion is)
erroneous, for the fullowing reagums, which are simply a re-|
capitulanion of the positivny with which I began this poper, |
the statement of the general purposes of the law, and the tacts !
characteristic of the relation of master and servant.

1. The workman ig a poor man, dependent for his datiy!

Jt0,) promise an ample harvest, e to whe are and who are
nat fellow-zepvants within the meaning ot the rale. And it
has already committed this contradiction, that although the
centragtor and his sereants are not the servants of the original
employer, {Keediev, Jowdon end Nerth Western Raiticay, 4 Ex,
211,} as against o siranger, yet the servants of contractor and
sub-contenctur aro held fellow-servants with one another and
the servantaof the ewmployer, { Hugge! v. For, 11 Ex. 837}
Yot enly equity thecefure xnd public policy, but simplicity and
consistency of legal dvetrine are in favour of the change.

With these ramarks I commend Mr. Ayrton’s Bill to the
approval of the Associntion. I du not wish te exngaerato its
importance. Compared with other matters affecting the

Uworking clasees it is not important; but it belupgs to an

important elase.  Statutory interferenco with teade should nui
be applied without much conxideration, but modern experiemc,
as uivour Pactary Acts, Colliery Acts, Merchant Shipping Acts,
shews clearly that positive enuctments may be required to
seeure justies tn working men from their empluyen, and may
work most beneficially o all parties. —Law Yagazne.

CASE LAW,

The most rizid Conservative who ever anathematized reform
in Church and State woeuld svarcely venture to maintain that
our present materiais for legal research are pertect, or that
the stady of the law is fres from nany an awkward biteh and
serigus incunsenience. Apart from the perplexity caused by
the vonfused state uf vur statate Lbuok, an el which we have
alluded to before, and shail no doubt have cecasion (o discuas
again, there exists a difficnlty of equal magnitude in the vast
number of reported cases frum wluch the luwyer has to seek

bread upon bis budiy exertions. If there is any person 0] out such points as arise frum time to_time in the course of
whom the law sbould strive to give n remedy for innocent’ professional practice. We nave heard that the study of tho
suffering, he is that person.  And we haveseen that, in many ! Sanserit language was heid by the native pundits of the In-

casgy, the law in other respocts deals bardly by him,

2. A role making the master Jiable would atimalate bim to
tnke every eare in sclecting servants, and in superintending -
the work. ‘The existing law exonerates a master simply
beecause he is rich and delegates bis office to & suburdinate.
Servants nlso would be induced by a change in tho law to
take greater care of their fellows, in order tu avvid iwcurring
the displersnve of the master,  The statutury rule requiriag fae-
tory machine.y to be fenced, which in effect makes the master

dian peninsula W be a task involving the labour of u lifetime ;
that its recondite grummar was epread out ;into volames suf-
ficient to furnish the shelves of o moderate hbrary : and that
great wags the scandal when English, French, and German
authors gathered the disjuinted fragments tugether, and ruth-
lessly compressed them into the Limits of an octavo volume.
There was some excuse fur the feeling of indignation thus
excited, for Sanscrit was an obsulote language existing vnly
in the traditions uf the learned, and its study bad no Learing

| on the practical interests of society, or the daily pursuits of
life. ‘This cannut be said of law; yet in tho brightest days
. . 1 of our civilization we have allowed that science to Lo oppressed

3. The rule sugaested is not open to the objection that it rith the same inculus which in the case of & mero dileltante
would be unfuir upan the master, for the master, in fixing ! srudy our linguists have laboured successfully to remove. It
bis rate of wagey and his prices, may tahe into account cons ! ig to the last tew years that we owe that vast ** plague of re-
tingent losses arising from accidents caused by workman o ports,  which threatens to redure legal study from a science

often respousible for the negligence of one of his servants
towards others, has been found to work well in this respect.

workm.. , as he now takes into account all other losses,

4, The rule suggested would kelp to bind master and men
into 8 closer and more {riendly partoership. 'The compulsion |
of law to take every measure for the safety of worhmen would
not only induce habits of carcfulsess, but swould co-operate
with othier influences o promote habits of kindly consider-
ation from the master, swhich in turn would bring better.
servico from tho workman, and in sl ways improve their;
mutasl position.

Theas are lending reasous for'the chango proposed. But
to these 1 would ndd the following objections to the existing
law. 'The esisting law has intraduced a qualifiention upon
the leading principle that a person is answerabie for the
tortious acts of his servants ; which in itself i an evil, unless
necessary. It has farther imraduced subtle questions, of
which the case of Holmery, Clarle and ather eases, {Ab nlam
v. Bynolds, 3 11 & N. 1435 Barton Hill Koad Company v. Reid,
2 Mac Queen, 266 ; Barton Jill Road Company v. W Guire, ib

*3
-

1w a mere mechanism, and to place the decisions of our courts
on & level with the casuistical {ueubraticns of mediaval phil-
asophers.  Apart from the selections of cases contained in
togal periodicals, thers are no less than 1100 volumes of au-
thorized reports, of which only 150 existed a century ago.
It were well if wo could look upon these figures as an uhtimate
limit; but it is only too evident that in a few years the num-
ber will bo doubled ; as fresh cases are accumulating at the
rate of 2250 per annum, adding yearly to the legal library no
1.8 than twenty-seven or thirty volumes.

The disastrous result of such an oppressive incresse of
reported decisions may be readily anticipsted; indeed, it is
amply foreshadowed by the facts of our daily experience.
The time of o lawyer is far too much taken up with the search
far particular points, sometimes of the most minute descrip-
tivn. He dares nut relax from this semi-mechanical labor,
lest, when he thinks he has grasped o, ineiple, it should sud-
denly be torn from his grasp by a *“case in polat” which the
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court may deem it necessary to follow. We grieve that it l
should be enid of our modern lawyer that hic is alwaya ferret-
ing out trifles, that he founds his argumenta on petty distine-
tions and casts off general principles pa proctically useless,
that ho throws each train olpthou;zht off ;)lis mind in sheer
wenariness as soon as his point is elicited, and seldom acquires
u general grasp of the subject, that he is rather like o local
pilot who studiea the headlands of one particular coast than
an experienced navigator who knowa the front and profile of |
every sea-board. Iut as time goes on matters will becomo
worse and worso ; the courts will Lecome more and more
case-ridden, and the minuto shades of distinction will Lo in-
finitesimally subdivided ; the reports will be multiplied in |
incrensing ratio by the very cetiun of the system which their|
present inordinate bulk is introducing and fostering; and the
trained practitioner will at last be almost as muchatalosato’
find the puint he requires as an embryo student who is turned
lovse for the first time to seek his coveted nugget amid the:
chaotic masses of & legal library. It is time that lawyers
should lay their heads together to find the best means of ob-
viating 8o inconvenient & result; for the public opinion of
England though long enduring, is o formidable assailant when
thoroughly aroused, and if reform does not originate with the
profession itself, hostility wiil sooner or later act with clulling
cffect from withont.

Thero are many objections to codification, which we need |
not here detail at length, sinco they are, at any rate among
lawyers, pretty generally recognized and understood. We
may remark, however, that the resalts of the experiment as
tried in France, are by no means encouraging, as the mass of ;
commentaries, decrees, modifications and explanations, graft.
¢d on the Code Napoleon, bids fair to render it one of the
most cumbrous systems of legislature in existence. Wo |
should look, too, with distrust on any attempt to paralyse the
discretion of our really oxcellent judges, or any sweeping |
measure of reform which would east away for ever the accu-
mulated wisdom of ages. There are no such obstacles, how-
ever, to digesting tho reports and weeding out all useless and
obsolete matter; and there could be little difficulty in making
regulations with a view to curb their luxuriance for the future,
It is the opinion of an able writer in the papers of the Juri-
dical Society,* that a mixed commitiee of twenty men could,
accomplish the work of digesting the reports in less than eight |
years, and could give to the world in a hundred volumes'
such acompendium as every practical lawyer endeavours to
form in shadowy outline by his own unassisted study. The
digest, when onco made, shuuld alune be udmitted fur purposes
of citation, and it should be continued by respunsible officers
appointed to keep an authentic record of all important deci-
stons.

Wo entertain some doubt whether the digest could be pre-
pared in so short & time or confined within ro limited a com-
pass as the writer in question anticipates. We cannot forget
that White and Tudor’s Leading Cases, a work which is in
fact a digest of cases on certain outlying points of equity,
forms two volumes of a much larger bulk than that of ordinar
reports; and whether any reporters, official or non-official, '
would record the cases with the brevity which is attained in

. give notice thereof to the said obligors.”

the very useful work in question. We cannot, however, feel

UPPER CANADA REPORTS.

COMMON PLEAS.
(Reported by . C. Joxrs, Esq, Barrider-al-Larw, Reporter tto e Ciurt)

Corronatiox oF Cratnax v. MCCREA BT AL
Bond—Surety— Nedwe of defasds of principal.

W MC and R £ W iihe defendants) enter into a bond eonditioned that cne
MeK aball pay to the plaintifle certaln reat in ejual mentbly payvments, with
# provizo = that the saly municipality (the plalntiffarshall on defaul: Iving made
by the satd C Mch in the payment of the sall amount monthly, give avtice
theteol ta the said obtlgoes ™ I'Y-nn an action brought for non pasment and
breach of the bond, It appeared the paymenta ware to ba made on the last day
of each month, beginning sith the last of January, 18

The Sret pavment waa made the 1at of Fobruary, the next the Sth of March. th~
third tie 11th of April the fourth the Hth of June, ar d vowmne irtegular aeunts
between that das aud the 15th of Novemter wer: pald

The first nutice iven was on the 15tk of Angust, 1501, the second on tos 28th of
September, and the 1ast on the 25th of Becember, 1801, .

Ileld, that the proviso for notice waa to I considered as a condition precedent to
the plaintiffa’ right to call upan the defepdants ae aureties, and that notice of
default not having been givin within « reasonable time, the defeudants were
relieved  The question of teasonable notiee i« ong tor a jury. hut the undisputed
facts learing no doubit what the decision of & jury should be the court ordered
a nonsuit to be entered.

Declaration on a bond made by defendants to plaintiffs, in a
penalty of £600, subject to a condition, after reaiting that one
Charles McKeugh had purcbased the fees arising from the market
in the town of Chatham, for the rent or sum of $1360, payablo
in 12 equal monthly instalments, as set forth in the indenture of
lcase granted to the said McKeugh, and that defendants bad
agreed to become sureties for him, that the said McKeugh should
Pay to the treasurer of the plaintiffs tho said rent or sum, st the
times nud in the manner mentioned in the lease, and should per-
form, keep, &c., sll the duties, rules and regulations, and other
things required of him as market clerk to the said corporation for
the year 1861, and following the said condition there was a proviso
that the said mupicipality should, on default by McKeugh in tho
payment of the smd amount monthiy, give notice thereof to the
defenuants. .

Lreach, that McKeugh did not pay, and there remeained due by
him the sum of 3600, Second breach, that McKeugh did not
perform, &c., the duties, rules and regulativns and other thiugs
required of him as market clerk.

Avermen®, thut all conditions were fulfiied, and all things
happened to entitle plaintiffs to recover.

Pleas.—1st. That although the saiu McKeugh mado default in
the payment of the first and of several subsequent instalments,
cuntrary to his covenarts, yet the plaintiffs did not give any
notice whatever ot such default to the defendants.

2nd. That McKeugh did perform, &c., all the duties, rules nod
regulativns, and other tuings required of hun as such market
clerk of defendants.

The plaintiffs tuok issue on these pleas,

The case was tried in April, 1862, at Chatham, beforo Hagarty,
J. The bond was put in. and it appeared that after the condition
that if McKengh should pay, &c, the obligation should be ¢ pall
and void, otherwise to be and remain in full force and effect,”” the
following words were added by iuterlineation; ¢ provided always,
that the said munbicipality shall on default being made by tLe =aid
Charles McKeugh in the payment of the sail amount monthly,
The plsiutifis ounly
proceeded on the first breach, viz., non-payment by McKeugh.

The lease was also put in, by which the plaintffs in consider-
ation of $1360, to be paid as rent by McKeugh to the treasurer of

insensible to tha imperative necessity of confining our legal | plaintiffs, demised to bim for a year, ending the last Saturday in
lore within a reusonable compass. The paper above alluded to | December, 1861, the fees arising from the public market in the
is perhaps o little too sanguine, but it is useful as advocating | town of Chatham. And McKeugh covenanted to pay the rent in
the only feasible method of escaping from a difficulty, and as twelve equal monthly instalments, the first to be paid on tho last
offering many practical and useful suggestions as to the|day of Jaruary, 1861, and each of the other instalients to be paid
means by which 8o desirable a measure” of reform may be | on the last day of every succcedjng montb. There werd other
carried out. (See Warren’s Jaw Studies, pp. 844-846, 2d ed,) Ccovenants not material to be poticed, and al the end a proviso

—From the Solicitor's Journal and Reporter. i that in default of due payment and fuifilment of the other coven-
apts the plaintiffs might enter upon, possess, and ¢njoy the said

market fees notwithstanding the lease.
By a statement rendered by the treasurer of the plaintiffy, it

* YVol. . paper xxix. By Georgo Sweet, Xsq.
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appeared that tho menthly payment O>r January was no: made | thea dae until the 1ith of June following. OF thiz default no

until the 1st of February, 1861; that for February waa made on | notice wae given.
The i
No:

the Bth of March; that for March ou the 1'h of April
next puyment for Apnl was not made until the 1 th of June.
payment was then made .ntil the 2nd of August, between which
day and the 16th of November, 1861, thero was paid, inclwling
both days, the grose sum of 340, making a total of seven tonths'
rent, amounting to 3743 3.

A notice was given to each of the Jefendants, dated the 10th of :

August, 1861, by the town clerk of the plaintiffs, that McKeugh
was n considerable sum in arrears in his ¢ payments of the rent
of the market fees.” This was the first notice given.  Subeequent
notices were given respectively dated the 2Sth of September and
the 28th of December, 1861, by the last of which an arrearage of
S5 K8 was claimed.  Another letter claiming £552 48, and
threatening legal proceedings against defendants as MeKengh's
sureties, was written to them on the 24th of January, 1862, At
the end of Juty, 1841, the sum of 3340 was due, over nnd above
all pagyments made. On the 2ad of August a payment of S50 was
made, so that on tho 10th of August McKeugh was $229 in
arrear.

It was agreed defendants should have leave to move to enter n
nonsuit on the objection that no sufficiont notico of default was
given. Thero was no contest as to the foregoing fucts, and 1t was
left to the Court to apply the law thereto, nod the plaintiffs had
a verdict for the full amount claimed.

In Laster term A. McNabl obtained a rule nisi to set nside the
verdict and enter n noneuit; or to reduce the verdict to such sum
as tho court should determine, according to the leave reserved.

In the following term Flecles, Q. C., and -Atkimnson shewed cause.
MeNabb supported lus rule,

Daarer, C. J.—I do not perceive that any leave was reserved
to move to reduce the verdict.

Taking the proviso as attached tv and connected with the words
it ediately preceding it, namely, that the obligation should Le
“null and void, otherwize to remain in full farce and effect,” tho
fair meaning is, that if McKeuph makes default, the boud is 1o
he in full force and effect, provided the plaiutiffs shall, on detault
being made in payment of the stipulated amount monthly, give
notice thercof to the obligors.

The defendants have contended that though this is not & formal
agreement on the part of the plaintiffs to give notice, 1t is a con-
dition introduced far their, the obligors, protection, and that
pon-payment by McKeugh of wny wmonthly instalment Joes not
alone forfeit the bond, unless the plaintiffs give notico of such
non-payment, and that the want of such notice, on the day when
the first or any subsequent monthly payment fell due, discharged
them (the obligors) altogether, because tho defindants as sureties
would have had a right to iunsist that the plaintitfs should im-
mediately enter upon and receive the market tolls as soon as
McKeugh made dcfsult, and that they were deprived of tho
opportunity of claiming this remedy for their nwn protection by
reason of their not receiviog due notice of the default.

1 think this proviso does operate to make notice of tho default
a condition precedent to th2 plaintiffs’ right to call upon the
sureties, and the only questions are, what is the proper construc-
tion of the proviso, does it require the notice of any default inany
monthly paymeat to bo given immediately such default takes
place; und does this omission to give proper notice of default ip
paying any one instalment dischargo tho defendants as to all the
residue thereaftor to acerue due?

This proviso does not fix the time within which notice is to be
given, nor is there any rulo of law absolutely determining it. If
given within & reasotable time, it world, I apprehend, be enough,
for I do not think the defendants would be discharged by the fact
that, default being made in payment on the last day of January,
notice was not given to the defendants on thy following day. It
would, [ apprehend, be a question for & jury, if the circumstances
were such as fairly to raise the question.  But here it appears to
me the undisputed facts leave no room to doubt what ought to be
the conclusion of a jury upon them. McKeugh was in default in
making 0o payment on tho 30tk of April, aud did not pay the sum

He was agunan defanlt on the dlst of May,
the Joth June, anl the 318t of July, making no payment until the
2ad of August, and then he only paid 339, not half the sum which

| was due on tho 31st of Mny, nud the first notico which was given

was dated the 10th of August, and was served soon after, tho
precize day not being proved. I think no jury would decido this
to be a notice within reasonable time; and that they ought to be
told that the delay wase, from the very character of the *raneaction,
against the apirit of the proviso, and that upon these admittd
fuacts the proper conclusion is, that no suflicient zotice was given,

Then ae to the effect of want of =uch notico. It (the notice) 13
a condition precedent to the plaintffs’ right to recover, and tho
general svermentin the declaration that ail conditions weroe fulfilled,
and all things happenel to entitle plaintiffs to recover, include
this condition.  The plea puts the giving ratice expressly .n issue,
and the burden of proot 1s on the plaint:ii

In my opinion they fuiled to sustain their averment, an  *lere-
fore failed to make out the casc stated in the declaration, and
a3 a consequence the rule for eatering o ponsuit should bo mady
absolute.

Per cur.—Rulo absolute.

Ix rE GrANT AND THE CITY OP TorosTo.
By-law— Ky planade—~Deentures.

The statate 14 Vie, ek 219 authorlses tha lssning by the city of Torunto of §120,
O of debentitres for e<planade purpnse<, A by law havio been passed on the
Tth of May 15en, catlthed = To provide for tho 1ssue of additlonal detmutures for
£54 v for esplanads purpeea ™ upon an application to quash the by law on
the ground that on it= face it 4hd not shew any authority in law for rmsing the
suUm,

Iell, that inasmuch as tho bv.law in its recital referred to thestatute. which was
& public act. it could not bo sald that jt «hewed no authority for raiving the
rum, and & primad fuc caze of A exceas of suthority ‘0 the amnount authorised
by «tatute in not belong proved the court an its discrotion refused A rule.
Ilallinan applied for a rule nist to quash by-law No. 318, of
the City of Torante, pnssed 7th of May, 1860, and eutitled,
*Tu provide for the igsuo of additional Jebontures for $54,000
for esplanade purposes. " objecting that the by-law did uot shew
on the face of it any uuthority in law for raising the sum, nor
that the sum is less than, or eaual to, the amount which the cor-
poration is entitled to raise fur csplanade purposes. It appeared
among other thingd, that Jebentures for the whole sum of $34,080
had been issued under the by-law.

The recital in the by-law sets out part of the statuto 16 Vic., oh.
214, the second section of which authorises the corporation to pass
a by-law to raiso a loan far such sn amount, not excecding S120,
000, as may be necessary fur the purpose of constructing the es-
planade, and to issue debentures for the purpo<e of redeeming tho
samo and payirg tho interest, in any by-law ta be passed autho-
rising the said ,0an $150,000, or any part thereof, aud the issuing
of debentures, to impose a special rate, &e.

Drarer, C. J.—This act being expressly referred to, and boing
s public act, it cannot be said the by-laws shews no authority for
raising tho sum ; and as the act shows the sum which may be
raised to be $120,009, and as the by-law only provides for raising
¢t o further sumn of $54,000, ” it certainly does not appear on tho
face of the by-law that the suthority hag been exceeded by reason
of any previous sums that may have been raised, amounting, to-
gether with the 354,000, to moroe than $120,000. If such be the
fact, it should be plainly asserted, and made & ground for this
upplication.

In the exercise of the discrotionary power given by the Municipal
Act, ch, 54, Consol. Stat. U. C., we should require a clear primd
facie case to induce us to grant even a rulo nis: to quash a by-law
passed more than two years ago, and fully acted upon; besides
which for all that appears, this by-lav may possibly have been
specially promulgated, (it does not aspear it has not been,) and
then an abplication to quash it must be made within six months
after the promulgation,

We think therc should be no rule.

Per cur.—Rulo refused.
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Forn T at. v. Joxus
Fpectment—Slo. b gageem Dussseom Roght of, 0l defaudl w Proess of MuTiga -
Heers at law—Ther 1ight to [:{mg sprctnerd—Fzecutors, i

Om‘a U B O F eing the owner of errtain and murtpaged it in foc to e T & 1L
&:;l.' with a proviw or condition that until defanit ho abould romatn in poses

TUpou his death {tha jlalnhiffss Lis hdes at tyw, dursng the earrensy of themort.
e, brought epectinient to Tecover praustsion from 4 tenast, nw default having
ren made fn the oty

Iiddid, that the proviso for paaaining e possession annl defiult made, would en-
1l the mortgagor 16 bring cjectnient, but that the right of aoGon doscended
fo thy executors and not 16 the beles at faw, therefore thy defendant Was ciis
thied to recover,

The plaintifia claimed title as beirs at law of David B. Oglen
I:‘ord, late of the town of Brockville, in the county of Leeds,
Esquire, deceased, who clamed by deed frowm the Trust and Loan
Company of Upper Usnada.

. Tho defendant, besides denying the title of plaintiffs, claiwed
title in himself by deed from Jones.

On the trial proof of no default baving been made in the mert-
ERRE Was giveun. :
. The defendnny’s counsel objected that the fee of the Jand deing
in the Trust and Loar Company, the plaiotiffs could not muintun |
the action.

A verdict was 1aken for the
the court.

The case was argued on points reserved, by Anderson for the
plantiffs, citing Com. Big. Estate,

'Iil(‘]lﬂfl{.?, @ 0., for defendant, cited The Curada Company v.
Wer, 7 U. €. C. P. 8415 Robertson v. Bannerman, 15 U €. Q B
LOS; Doe Lysier v. Goldwin, 2 Q. B. 1445 Mallvek v. McErcan, 9 :
U. C. C. P. 467 Williams on Ex. 5534

Drarex, C. J.—The meterial facts appear to be that D, B. 0.
Ford made 5 mortgage in fec of the premises, Lo recover possession
whereof this ejectment is brought, to the Trust and Loan Com-
psoy: that the mortgage contained a proviso that the mortgagor
might retain possession until defanit; and there bas been no de-
fauit; that the mortgagor hay since died, nnd this cjectment is
brought by his leirs az law, ciaiming that the proviso for the
morignzxor remaining in possession caures for their benefit and |
gives them a right to recover. |

The case of Wilkansen v, Hall, 3 Biug. N. C. 508, khas been
frequently acted upon by our courts, and 1t in effect decides that
Ford, the ancestor, kad by virtae of the provise that he should !
zetain possession until defavit, acquired from the Trust and Loan
Co., 10 whom ke had conveyed the fee by way of mortgage, a
term for as leng as be bad time eiven him to redeem by payment !
of the mortgage money, ualess he made default in any interme- |
diate payment of interest.

1t was a chattel interest—not one of frechold— that he thus
acquired, Hmited in pint of duration il the day of payment of
the principal money arrived, subject to forferture by non-payment ¢

|

|

i

ol any stipulated installments or of intereat; but asa chattel!
interest it could net on his death vest in his heirs at law, whoare
the clatmants in this action.  The fee dud not descend to them,
though the right to redeem it did, and by law the term vested in
the execetors of their ancestor.
The posica wust thereiore be delivered to the defendant.
Per Cur.~Postea to defondant

i

g

‘

THE QUEEN ON TRE RELATION OF ARNOR V. CosTE. !

Com. Jal. 1. C cap. §4, 5. 73— Mumcipal Counci—Isqualifaation o by memder.

On Zith June 1561 & ByJam was pasted by the Connty Countil of Eswwex apjro- |
pristing $2543 for the Smprovement of cor(ain floadeand Bridges $n theCounty,
amongst others ™ ou the Tawn line, botween Colchester, Malden and Anderdon
the su of $600, apd that Moars. Conta (ths defendant) and Cusmingham e
commiteioners to expond the asine,” and thet » the reveral commissfoners hers
by appointed to superintesy the letting of any wark to be done as afatecaid,
KAl recetve theae per cent. upat: all coitracts entered {0t by therm. uader the
provisions of this Uy law.” On 1st December, 1461, the defendant recoited all !
the money he wat cutitled 16 In rerpect of Lis &e¥icas nnder the He law N

Held 1. That proof af the taere fact of defendant deing 3 Hoad Comamicunner to
expead moneys rajeed ' And for 1501 Hd nat noceararily dmply that be wax
an " ofiicor * of tha corporstion within the meaning »f (on N2k 17 C rep o,
sec. 33, o as to make him 1aehgible to Yo olected 0 1502, unless clearly shon = ]
that Lix dutics continued.

ELECTIGN CASES.
dieported by ROSZRT A. MRRisN, Baq., Zrrideral-Law.

2 That any centract which the corparation made with bim tocompencazo him for
Servicey rendezed as & Road Cotmmntooner s 1508, having boen fully perf mined
By the payment of i compaslon tn 1561, e wax ot st tie Unie ot Bids election
) INB2 ¢ 8 person havhig by humeelf or e poeter au intepest i sty ontract
with ur o1 bebalf of the corporution® within the meaning of the tae statats,

Quare —If 2 peyson enter fnto a Joud Slock Ravd Cartiguiuy, $o which company
A Town-hip Mumchallty Has takon SMeoch, 33 suld person theteby duuqualiied
to be v member of the Towuship Connel

Where defenddant winde deny fng any iterest (0 tho conirset with the Hoad Com-
frany, alisitted that he was cmpluyed asa salaried sgent for the contractor, costs
W e refused (o him

The relator objected thot Coste were not eligible to ke elected
Towaship Councilior of the Township of Malden sud Reeve of
the said Township, on the grounds:

Ist. That he was a persen having by bimself or partner au in-
terest in o contract, with, or on bebalf of the Corpuration of the
said Township of Malden.

Sod. That he was disqualified from being clected by reasen
of his being & road commmixsioner of the corporation of the county
of Lssex, and o person receiviag an allowance {rom the sad cor-
poration other than as a Deputy Reeve or Warden of tho said
corporation.

Boyd for relator,  Prince for defendant.

‘The facts sufliciently appear in the judzment of the learned

plaintifis subject to the opinion of | judze before whom the matter was argued.

Ricnanos, J.—1 shall dispose of the second ground first.

On the 27th June, 1861, & By-law was passed by the County
Council of the County of Essex, of which defendant was then a
member, to appropriate §2,343 for the improvement uf cerinin
roads and Lridges in the County.  The By-law provided where the
moncy should be expended, naming the several roads and commis-
sioners amongst the others as follows :— Ou the Town line be-
tween Colchester, Malden and Anderdon the sum of $U60, and
that Messrs, Coste {the defendant) end Cunningham be Comaumis-
sioners to expend the same.””  The by-law then proceeded to ennct
¢ that the whele of the sbove work se to be done and performed as
aforesaid shall be given out by contract, by public competition, by
the said parties duly appointed to superintend the sawe, on or be-
fore the first day of September next, and should any one or moro
of the nbove mentioned parties fail to be present at the time ap-
pointed for the letting of such work, then any one member of such
commissioners p.eseat may procecd to the letting of the samwe;” and
¢ that all contracts entered into for the performance of apy work
to be done under the provisions of this By-law, shall be signed by
the Commissioners letting the same on behnlf of the corporation,
and all sums due for such work shall be paid by the County Treas-
urer upon a certificate being produced, sigaed by the Comwmissioner
or Commissioners fetting the same of the work having been per-
1ormed according to the contract,” and * that the several commis-
sioners hereby appointed to superintend the letting of any work to
be done as afaresaid, shall receive three per cent. upon all contracts
entered into by them under the provisions of this By.law.”

By the terms of this By-law, the contracts were 10 bo let by the
commissioners on or before the 1st of September 1861, and from
the nature of the work it is possible that sll would be completed
within the year. At all events the defendant scems to have re-
ccived on the ilth of December 18v1, all the money he was eptitled
to in respect of his services under the By-law, so that he would
have ne contract with or demand against the corporation in respect
1o guch services at the timo he was chosen Reeve,

s being & Road Commissioner to expend moneys raieed in and
for 1861, does pot necessarily imply that be would be ap officer of
the corporation within the menuning of the sistute so as to make
him jucligible to be olected in 1862, unless it isclearly shown that
his duties continued.

1 therefore think as to this ground that the relators case fails, de-
fendant not beiag shown to be sa officer of the carporaticn when
elected and any contract the corporation wny have made with him
to compensate him for his services rendercd as such commissioner in
1861, having been fuliy performed by the payment of bis commis-
sion under the By.aw on the 12th December 1861,

The first grour - .aken by relater is supported by his endenv-

! puring to shew the following facts, that there was established a

Jjriut stock company calics the Ambertsba g, Mallea and Talhot
Plank aud Gravei fload Company, in which company, during last
year, the Tuwaship of Malden took stock to the amount of six
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thousand doliacs, sl that by virtae of ns ailiee of Reeve and of
the said stuck, defendant wits amd votes m the company as 5 Ji-
rector thereof, that the company during the st yvar entered into
a countract with Miehgel Sebeinidie for the construction of seven
wiles of the said Road, and that defendant is interested as o partaer
or otherwise in the contract entered iuty by Seberville aud the
Road Cowpnny,

1 have read =il the affidavits filed on both «ides in reference 0
the matter, nod am not ratisfied that Coste is & partner with or
interested in the contract of the road compuny, so a3 to disqualify
him from being elected Reeve of the Township. I do not at
present decide that entering into a contract with a road rompany
disqualifies s persea from beiog clected Heeve or Counaidlor of 2
Townskip when such Township hus talen stock with road copany,

I can see many reasons why the taking »f such a contract ghoudd
work n disquahfication, and am not prepared to say that 1t wonld
not e carrying out the spivit of the statoute, to hold that i1 did
come within the act, and that such s contracter could noet be
clected Reeve even if ke could be a councitlor for the Tuwnsinp,
50 hokling perhaps mwuch the Jargest portion of the stack of the
Road Company, But as in this caze § de not feel justifivd in com-
ing to the conclusion 1hat defendant was 3 contractor ov interested
in the contract in 8 sense o disqualify him, it is not necessary o
decidu the question how far such a contract if it had been entercd
inte would have worked a disgunhfication.

1 must therefore decide 1n favour of the defendant on this zround,

The only remaining question ia the coste.  Defendnut whilst
denying auy interest 1o the contract of Sebersille admits that he
is employed as his ageat, that be receives from him S400 and his
expenses as such ageat, and v actunrlly cugaged in this work.
Wiulst he ia acting thus as the agent of the contracters he is by
virtne of his office of fleeve of the Townslups a directar of the
Road Compaay ., as suck director it is his duty to see that Siber-
ville performs Ins contraet, an:d doex just:ce to the Company, though
the strict enforcement of such contract might cause Seberville pe-
cuniary Joss.  On the other hand as Seherville’s servaat and »zen.
it is lus interest nad perhaps he may consider it his duty to dothe
waork in such manner as may be most profitable for s employer,
in which case the interest he 33 bound to protect as Reeve, sud
director may suffer.

1 do not think any man ought to place hiwmseif (o such an equvo-
cat position, and it is not anreasonuble that such o matter for the
public interests should be enquired hulo,

Looking at the defendants own conduct and position as set up
by himselt, 1 am not disposed to guive him suy costs.

1 shall therefore dechde in favour of the defendant without costs
to cither party.

Rze. gx rer MceMeiins v Delasta,
Consal, Sald. U €, cap. 54, 5 T3—~Mumaopal Counierlsingpualifications—Relalor,

Where defendant had heen appunted 8 commusnney for the expenditure of
Mutietpal fonds upeay the retds of the mumelpalits fn whick ke fesedmd i
the b-law apporating Jow naed 4 cortan commisaon to be pakd to m for tee
rorvices as fuch commisgioner, sl 3L was el Wi $hal sonine portion of s rome
missten temsined upaid 3 the e of Kis Ceclion as a memier of the Maal
cipad Counnl, he wan held to b disguabithed seta iz a person haviag an iaterest
In n eontrw! with the corpueration

It $e not desizable that the clerha of Municipal Counile hasang (he cottaly of
papers of the corgmration should be reladors i quo warraate cases 1o unweat
mestars of the conncls 40 whick the) are clerks

I thic enmne 1t erder o dineainte pance &och 3 prastice, cosle wete 5 fuced to re-
tater, Chaak of the County Conned to Wlyeh defrnd ins had bevnelected 8 iietns
e, althungh the apjdication 1o uneeat defendant was sucoesfut

Relntor objected to defendant bholding the ofice of Deputy
Reeve of the Town of Amberstburg on the fullowing grounds .

1st —That the corporation of Ambierdburg i3 not entitied to o
Deputy Reeve, the zaid towa net haviag the names of 508 rexident
freehalders and hopseholders an ats 1agt revised as-essment roil

nd. — Thrt defendant was disqualified fram  bheing clected

s The rel stor it appeared was Clerk of the Connty Chuneil of tho
County of Essex, aod assuch vfbeer, kad the custody of u cortified
copy of the assessment rolt of the Town of Amberstburgh.

1o his athdesit he gave a synopsis of the names op the roll, and
the result he arvived at was, that there were not the rames of 500
resident frecholders and householdery on the last revised agwess-
ment Lol of the town. 1o then stated that defendant was, by o
by-law of the corporation of the couuty, passed on the tweaty-
tseyenth of June, 1861, appointed rond cominissioner 1o superintend
the cxpenditure of monics to be expended upou certsin voads and
bndizes an the said county, and by the samo by-law it was provi-
ded, that, as such commssioner, defendant shonld reecive an
allowance from the corporstion of Esvex of § per cent. upon all
continets entered into by the »aid defendant as such comuissioner,
which said mnoant o due a8 aforesmd, was stiit due and owing,
ns hie was informed and burlieved, from tho county corporation to
defeadnnt.

The afidavits were very conflicting.

J$d fov relator; Prnce for defendant.

Ricpanos, J.—As to the first ground of objection, if the case
turned upon it, 1 should require further information, the affilavits
filed on cither side buirg so contlicting ; but a3 1 shall dispose of
the matter on the other ground, I shall not delny my decision
merely to ascertain who s right as to the pumber of remdent
frecholders and honseholders whose nrmes are on the sssessment
roll of 1861 for the township of Awherstburgh.

1 have alrendy made an abstract in the matter of costs of the
party of the by-law passed in 1861, appointing persens to expend
monev on different wards intho connty.  The extracts there made
will all apply to this case except the one nawing the conmissioner,
aud that part which relates to defendant’s appointment as com-
missioner is as follows, viz. ; < On the town line between M den
and Anderdon leading tnte the town of Amherstburgh the sum of
3410, and that Messys, Kolfage, Deliste (the defeadant) and Cua-
uingham, be commissioners to expend the same.”

It appears from the papers filed that the amount due defendant
under the by-lnw for his sercices as such commissioner had not
boer pawl to him nt the time of hus clection s deputy veeve  Mr.
Kolfage, the reeve of Amherstburgh, etated that he was presenton
the 27th June of last year when tho by-law to levy atax in thoe
county of Eszex for the imnrovement of certain roads and bridges
in the aforesaid county of rssex was passed, and that he remem-
bers on the accasion of the paziing of the by-law he asked the
question of relator, who was at the time solicitor and clerk of the
~uid municipal caunc), whether, a3 they were acting in their ca-
pacity of reeves in superintending the appropriation of monies
for county or town line roads, and on letling out the contracts for
the same, they conld, according ta law, be granted under o by-law
any allawance for the expenses they would necessarily jncur in
fulfilling their presenbed dutive, and that the said McMullen ans-
wered that they weae acting in their capacity of reeves, but that
as such sa allowance could be made to them under the by-law.

The answer set up by defendant to the second objection ¢, that
be was, whilst scting a8 comimnismoner under the by-Inss, actiag in
| izs eapacity as reeve, and that any compensation awanded 2o him
s onder the by-law, was in such capacity rs veeve: that the sta-

tute does not work a disqualification when the altowance i3 to the
: pevson Teceiving it 4 reeve, deputy reeve, &e.
{7 1 am not prepaved to give my assent to the propasitian ndvanced
j in favouc of the defendnnt.  In that view Inrge sums of money
might be raised for thoe purpnse of making alleged improveinents,
to he expended by the members of the municipal council, who
wonkl get o per contage on it, and whe might vote for the raising
of the maney to make money out of their commissian on the cx.
penditare  The reason of therule whick excludes any onz kaving
| & contract with the municipelty from being elected a reeve or
i councidlor, nsually extends te prevent the counailors from increns-
{ing their own ewoluments. The cxceptions as to reeves and
! deputy reeves recciving an sliowance frowm the corporating undoubt-

Peputy Beeve because he was a road commissioner of the carpo- 3 edly means the §1 66 per diem, which the conaell may allow them
ration of the Cauntys of Essex, and & peron reecivng an allawance | fur their attendanee in council. 3¢ 18 not desirable that reeves or
from the said cerparation other than as Deputy Reeve or Wanden | counciftors should bhe mizing themselyes up with the contracts
ot the said corporation, and aw such disjuabiied to be clected a | given out on behalf of the corparations, whose interest they arp
member of the catnet of the corpe. vin of the county, by 1aw expected to Jook after. 1t 32 not desirable that they should
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De induced to vote for the raising of moneys to be expended vnder
their own supervision, in the hope of being able to makoe some
petty per centage wut of such expenditure, and thereby indireetly
receive a profit out of their oftice which the law dues not contem-

late.

r In the case before me, however, it is sufficient to say, that the
by-law appoints this defendant, with other gentlemen, commis-
sioners to expend mobpey, by letting out a coatract for certain
work, and gives him a per centape for so doing.  He is not inthe
by-law mentioned as the deputy reeve of Amherstburgh, nor is it
stated that the per centage i3 as an allowance to himin that capa-
city. The by-law simply declares the commissioners. . . ¢ shall
reccive three per cent. upon all contracts entered into by them.”
Now, under the By-law, they received an allowance for their ser-
vices as commissioners, which disqualified them from being elected
whilst the matter was pending and the allewance unpaid. This
defendant has never Leen paid his commission, aud was at the
time of his clection in the position of a person receiving an allow-
ance from the corporation, or of an individual having a demand
against the corporation for services he had rendered, and for
which be had not been paid, and under the decided cases disquali-
fied from being clected as deputy recve.

I am of opinion, thercfore, defendant’s election as deputy reeve
must be set aside.

When the writ in this matter was applied for I intimated my
opinion that the clerk of the council was not the proper person
to move to get aside the election of a membei of the body of which
he was the servant ; that often the original documents required
to be referred to would be in his ¢care and custody, and that the
opposite party would, to a certain extent, be placed at his merey,
for the procurement of copies, &c., and that it was not desirable
in my opinion, that whbilst the clerk, and baving tho custody of
the papers of the corporation, he should be a re'ator.

1 further intimated at the time, that I should probably, if calied
upon ‘o decide the case, refuse costs to the relator, with a view
of discountenancing the practice of persons in his position becom-
ing relators in these proceedings. It further - ppears fromn the
papers filed, that at the time of the passing of . ¢ by-law under
which defendant acted, that relator was clerk and solicitor to the
municipal council, and expressed Lis opinion at the passing of the
by-law, that the reeve or deputy veeve could properly recave the

. commission allowed them under it.

Under these circumstances I do not think it would be proper to !

allow the relater his costs.  Jle seems to me to hase placed him-
self in a false position in this matter; Ist, by becoming a relator
when he was clerk of the county council, and 2ndly, in instituting
proceedings against partics who acted in good faith in accordance
with the opimon he had himeelf given as the legal advizer of the
corporation.

The writ will go to remove the defendant from the office of
deputy reeve of the town of Amberstburgh, but without costs to
cither party.

CHANCERY.

(Reported by ALEX. GRAXNT, Esq, Jarysster-al-Law, Keporler to he Court.)

MoxTtrEAL Basg v. Barer.

Mor'gegr~ Ezecution of desd in biank— Alsoomding delter.

A debtor belng abnut to leave thia provines for the purpoce of ralaing funds to
diseharge ns habylities, ugned and sealed a jiritted forth of mortgage up-on certaln
lands, withaut, however, havtug inserted efthier the naine of himelf or the
mortgagee therelr, which was alao in Like manner executed by the wife of the
mertgagor, and by him locked up I0 bis desh From Hallfax hie wrote o hic
agent here fusteuctiag lnm to Gl up the blanks as ke should find drcessary.
which was accordingly dene, and handed over to the mortgagee  Jeld, that
this was a suMclent exeeution of the mortpags, and that the same was a valid
charze upon the property embraced in the Instructient.

When 1t is neerseary for the purpose of settiing the priority of {nenmbeanesrs to
enquice whetlier & p3rty Who had heen sted was of ot an alaconding debtor
witain the mvamng of the aet. this court will do s, and that teo althouch the
defendant in the action may not have taked any steps to set aside the attachinent
fesned at law.

This was a suit of foreclosure hrought by the Bank of Montreal
upon two mortgages against Williain Baker, the mortgagor. and
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and James Brown, the younger. who were made parties asincum-
bravcers, Shuter ranking privr to the plaintifis as to one of their
mortgages, and in respect of which they submitted to redeent hum.

The Wil further stated, that the defendants The Commercial
Bank claimed priorivy over such second mortgage, bearing date
the 25th May, 1857, by virtue of a judgment recovered against
Baker, and duly registered ; such judzwent having been recovered
in 2 suit whercin proceedings had been commenced by writ of
atiachment, and which was sued out prior to the registration of
such sccond mortgage of the plaintifis ; but which the plaintiffs
submitted the Conumercial Bank could not properly claim, Baker
never having been in fuct an absconding debtor, or liable to such
process.

Al the defendants answered the bill. The Commercial Bank
alleging that Baker was at the time of suing out their attachment
an absconding debtor, and that such attachiaunt never had beean
superseded ur abandoned ; and that the mortgage of the 25th May,
1807, was rever in fact executed by Baker, and that the same did
not operate as a lien on the lands embraced theresn.

The cause hasving been put at issue, evidence was taken therein
befure the court at great length, the material points of which, so
far asthe questions decided are concerned, appear in the judgwent.

Strong, for the plaintiffs.
Roaf, for the Commercial Bank.
A. Crools and Llake, for the defendants Rigney and Brown.

For the j Iaintiffs, it was contended, that the execution of the
mortg.ge in blank by signing the name and affixing the seal of the
morigagor thercto was sufficient, although the name of the
mortgagee did not appear therein; and that the agent of tho
mortgagor having subsequently filled in the names and uclivered
the deed to the plaintiffs, under the written authority of the
mortgagor, swas a good delivery thercof, although such authority
was not under seal.  The interest of Baker at the time was only
an cquitable estate, and as such did not require a sealed intrument
to charge it.  An equity of redemption may be charged without
seal. It may be admitted that to pass a legal estate Ly the
grantor’s atturaey a seal is necessary 10 the instrument constituting
the attorney.  Judsun v, Revett, 6 Bing. 366 Mest v. Stercart,
14 M. & W. 47 Ihbblewlate v. McMorine, 6 M. & W. 215; and
Broom's Legal Maxims, 145-6, were referred to.

The procecding to sue ont an ettachment with knowledge of the
facts, wns a most improper use of the provisions of the act of
Daler, in the eye of the law, pever was an abscond-
ing dehtor ¢ it is shewn that he left openly, with the knowledpe of
the community in which he resided, for the purpose of visting
Montreal, Boston, or any other place in which he might consider
itprobable that he would succeed in raising funds to discharge lus
Habilities.

Counsel for Rigney and Brown insisted upon the same objections
a< were raised by the plaintifis as to the invalidity of the procecd-
ings under the attachment, which they also contended had been
abandoned by the attaching creditors, Baker having been per-
mitted to assume control of his property after his return, and to
continue his business in the same way as he had previously done.

For the Commercial Bank, it was contended, that the mortgage
to the plaintiffs never was a valid subsisting charge atlaw; asa
conveyance it was wholly void at law, and being void at Inw, would
ue Void also in cquity. No agreement is alleged or proved to

. execute &omortgage or create a charge by deposit of title decds, or

in fact do otherwise than was done. The delivery, if any such
took place, was before the blanks were filled up, and theregistra-
tion of the mortgage was effected upon the affilavit of a witness,
who swore to the delivery by Baker himself: this alene is
sufficient 10 shew that the plaintiffs relied aione spon the delivery
Ly Baker: and McNider, agent of the plaintiffs, says he aceepted
the mortgage before the blanks were filled up.

So far as the question respecting the validity of the attachment
is concerned, the only point for consideration is. whether there was

, frand in the sumg out of the wnt as against other creditors:

nothing turas upon the ground of the reguiarity or irregularity of
that proceeding.  Baker never having adopted any steps for
selting asde that writ, this court will not new enquire into the

Joseph Shuter, The Cammercial Bank of Canada, Thomas Rigney ! fact whetber the debtor was an absconding debtor or not.
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Exp. Hoover, 1 Mer. 73 Shepnerd v Tetley, 2 Atk. 348 ; Chitty’ sl mt)mut any re-exceution?  As Iunderstand the case, in this way,
Archbuld’s Practice, OH\ : Nhepherd’s Touchstone, JIo H .4mcr. that there was not a perfect execntion of the deed on the first day ;
v. Best, 1 Vermont Rep. 303, were alwo cited. | i and that the debivery at that time was in the nature of an escrow,

Senacor, V. ¢ —The princaipal question in this case is, whether | though not techmenlly as an esxcrow, the delivery being ta the
the instrument which the plaintifls claim to be a mortgage, and’ granteo himself; that taking it, that there was & delivery of tho
which bears date the 26th of May, 1857, was ever, and it ever, at . deed as a deed, it was only a delivery upon condition that some-
what time, duly executed.  The question is one of priority between i thing was afterwards done, and that tiien, and not till thewy, it
the Montreal Bank, and the Commercial Bank, and the defendants i becawme o perfect deed.

Riguey and Brown. No stress was laid upon the circumstance that the blank was

The instrument in question, withaut the names of any party in filled up in the presence of the grantor, nor was that circumstance
the body of it, but with a space left for their insgertion, was signed material in the view which the court took of the case. It would
and sealed by the mortgagor Baker, and his wife, on the day of its ! indeed be onty evidence of assent, which itsell is matter in pas,
date, and in that state attested by a subscribing witness,  On the; and could be done as well by an sgent authorised by purol, as by
outside the words, * mortgage with dower” are printed ; below ' the grantor in person ; suppose, “for instauce, the granter had
thig the word, ** to,” and underneath it in pencil, in the handwrit- | given a power of attorney not under seal, to attend and have the

ing of Baker, are the words, ¢ Bank of Montreal.” The ixmtrumcm|
was uot then delivered, but in the state I have descmbed wasi
retained by Baker, aml locked up in his desk.  This wags done on
the evecf hisdeparture for Montreal, and perbaps to Halfax, with!
o view to obtmuing money to relieve his embarassments, At the
latter place e wrote a letter of instructions, which is produced to !
a Mr. Lavis. A mortgage with similar blanks executed in the same |
way, and intended for the Commerciel Bonk, was also left by Baker ‘
in his desk.

In his letter to Lavis he informs him of the exccution of thcsol
instruments, and instructs bim to procure them, and fill up the |
blanks, as he should findit necessary ; andl to deliver then respec- !
tively to the agents of the banks ut Belleville, delivering the one in
question first 10 the agent of the Montreal Bank. The one intended
for the Commercial Buvk was offered to the agent, and refused,
on the ground that it was invalid by reason of the blanks. The
one offered 1o the Moatreal Bank was accepted by its agent,
McNider. It was delivered first, while in the state in winch it
was left, and agaiu after the blanks had been filled up.

1t is incontrovertibie, I think, that the instrument in the state
in which it was left by Baker was void ; and that as first delivered
to McNider, it was void. The question iv, whether the filling up
of the blanks, and subsequent delivery, gave it validity.

If the only thing remaining to be done hnd been the delivery of
the instrument, it would be clear, I thiuk, that deirvery beiug n
matter in pars, was authorised by aletter from Hahfax, and was
validly done. I think it is slso clear, n3 a matter of fact, that the
filling up of the blanks was in accordance with the instructions
contained in that letter.  The question is, whether Lavis, as agent
appointed by parol, could complete the execution of this imperfect
instrament by any authority less than uuder seal.

If a re-executivn of the instrument by Baker himself, snpposing
him present, and not acting by attorney, had been necessary after
the blanks were filled up, it would follow that Lavis had no
authority to complete its exccution. A formal re-execution by !
sigring and sealing, or its cquivalent, acknowledging signature
and seal, would not be necessary, 1 'lpprchond buv~ a f‘llm" up of |
the bianks in the presence of the gramar mcrely, would suflic under |
the avthority of Judson v. Revett, d Bing 368, even asread by xhcl
court in Jhlllewhite v. McMorine, 6 A& W. 215, But it is aj
question whether in Jludson v. Revett the court l-cld the presence
of the grantor necessary; their innguage does notattach importance
to that circmstance.

The deed in question in that case was a conveyance to trustees
for the benefit of creditors; the sums due to them respectively
being inserted in the deed ;& blank was left for a very large amount
due to one of tha principal creditors, which it was agreed should
be ascertaiued by the production of vouchers; the deed was exe-
cuted with this blank, which it wasagreed should be filled up when
the vouchers were produced. The next day the vouchers were
produced hy the grantor, and the blank filled up, probably in his
presence, with the smalier amount, which only he alieged was due.

The omission in that deed was certainly not of so startling a
character as in the case in question, nevettheiess the court held
that it wag quite inpossible that the deed could have any operation
while the blank remained init. It was thercfore void, and more
than veid it could not be.

Then how did the court get over the diffienlty that the deed was
inoperative and void as first cxecuted, and hecame a vahd deed

blauks filled up with such a sum, and then to deliver the deed to
the grantee, that would be a valid perfecting of the deed within
the reasons of the decision; and evenif the presence of the grantor
had been relied upon.

Hudson v. Revett does not stand alone  The old case of Zouck
v. Cluye, 2 Lev. 39, is thus shortly stated in Levenz : ¢ In delt
upon an obhg,ntxon, the case was thus: A. and B. delivered the
bond to C., aud after, and by the convent of all parties, the name
yand udd:un., of D. was interlined, and 1. also sealed the obliga-
tion, and delivered it; and if the obhgatxon by this alteration was
made void against A. & B. or not, was the question? But by Hale,
and the whole court, adjudged that it was not, and that it is the
obligation of all three.

In the still earlier case of Markham v. Gonarstor, Cro. Lliz. 6206,
it was at first held that the blaak =pace left in the bond, afterwards
filled up with the assent of the obligors, aveided the instrument;
but this was subsequently reversed; Moor. Rep. pl. 547, and
even when first heard, this distinction was taken by Popbam, J.,
that if it had been nppomled by the obligor before the ensealing
and delivering thercef that it should be afterwards filled up, 1t
might then, peradventure, bave been good enough, and it should
not bave made the deed to be void ; but being after, it shallavoid
the deed—this distinction proccedmg, 1 apprehend, upon the
gronund upon which fudson and Hevet? weas decided.

Zouch v. Claye was recoguised as authority in Watson v. Bootk,
& M. & 8. 223, where a bond to the sheriff was cxecuted by four
obligors, with a space left for the name of a fifth. In that state
it was left in the bands of an agent of the obligors who had
exccuted it, by whom the naine ot o fifth obligor was inserted in
the blank snace, and the additional obligor exccuted the bond, and
it was delivered to the shentf. It was held that before the inser-
ticn of the additional name, the holding of the bond by tho obligor’s
agent, was in the nature of an cscrow, aund the addition having
been made with the assent of the agent, was the same as if made
with th~ assent of the obligors themselves, and so within the case

i of Zouck . Claye; and the bond was held valid.

Ihbblewhite v. Mcorine i3 ono o1 scvernl caces in which it hag
been held that an assignment of shares in inzorporated companies,
which as<ignments are required by statute to be under the seal of
the transterer, and taerefore deeds, are void if the name of the
trmwfcrccc be left blank. That was the only point decided, though
the language of Lord Weasleydale, by whom the Jud;zmcnt of tho
court was delivered, militates against such acts as were doune in
the case before me, by an agent not appainted under seal, being
sufficient to make a valid deed. In regard to Hudson v. Revett,
he observes: ¢ A ULlank in a material part was filled up; but
having heen done in the presence of the party, and rnuﬁcd by him,
it was hcdd that it was evidence of ro-delivery.”

Lord Wensleydale may have thought that the circumstauce ho
adverts to was the proper ground upon which to place the decision ;
Lut according to the report of the case it waspot placed upon that
ground by the learned judges by whom it was decided. The cir-
cums«tance of the blanks being filled up in the presence of tho
grantar, is not even alluded to by the judges, and it is not clear
that the fact was so.  Serjeant Wilde, who argued against tho
validity of the deed, said, that the deed was always out of the
grantor's possession after the first cxecution; and the counset who
sustained the deed put the cave both ways, whetber the bianks
were filled up in the grantor’s preseace or not.  Thelearned judges
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I tuke it, must have thought the circumstance either immatcrial{ if it was at that time perfectly executed, an unregistered deed is
or not established. wood against in attachment, uuless there is some statutory provi-

Hudson v. Revett was agnin referved 1o, in the Conrt of Exche- | Mon ou the subject whick 1 have uot ecen.
quer, in Westv. Steward (11 M & W. 47), when Baron Alderson's | In the view which I take of this case, it i3 unnecessary to con-
comment upon it was: * There the court considered it to have |sider some other points raiscd, at least 8o far as the plaintitfs’
been executed originally as an escrow, and not absolutely executed | Priovity is concerned ; but as between the Commercial Bank and
until the blank was filled up.” Rigney and Brown, it is necessary to determine as to the validity of

The doctrine established by Hudson v. Revett, and Markham v. | the attachment issued by the bunk on the 19th of Junc; Baker’s
Gonuastor, and Zouch v. Claye, 1 think is, that a deed containing | Mortgage to Rigney and Brown having been given on the 17th of
blanke, executed by the grantor, although void at the time, may Octuber, and registered the snme day, and the judgment of the
be perfected and renderad valid by the silling up of those blanks, - Commercial Bank upon their attachment having been recovered
with the nssent of the srantor, or by insertion made in pursuance |0 the Tth June foliowing.
of directions given al the time of its execution; aud Hatson v.| Mr. Roaf contends that the only point open is, whether, in
Booth establishes furt'ier, that such assent may bo by agent ap- | Sting out the attachment, there was fraud on the part of these
pointed not under sca’ The ground upon which I understand by whomn it was sued out, a3 against other crediters; and that
this to proceed I have already explained. this court will not examine whether as o matter of fact Baker

To apply it to this case: the deed, in its imperfect state, was | Was an absconding debtor or not. If this bo correct, that fact
plnced by the grantor in the hands of his agent Lavis; not to de- |SAnn0t be ascertained in any court as between those claiming
liver it immediately, but to hold it for a certain purpose, and then | Priority in virtue of it, and other incumbrancers. The Commer-
to deliver it; it was then in the hands of Lavis as an escrow. It cml‘ Bank, and Rigoey and Brown are both brought into this court
matters vot, according to the cases, whether the purpose for whica | 85 incumbrancers.  The bavk’s judgment is subsequent to tho
it was to be held betore delivery was something cotlateral to the | firm’s mortgage, but the bauk claims priority by reason of the
deed, or something to be inserted in the instrument itself; Lavis [attachment.  1g it not open to Rigoey and Brown to displace that
held it for the purpose for which it was placed in hig hands; claim, by shewing that the supposed fact upon which it is based
caused that to be done in relation to it which he was instructed | bad no existence. It would not be impenching the regularity of
to have done, and delivered it. It may be that there wwas no good proceedings in another court, but removing the grounds of an
reason why the blanks should not have been filled up by Baker nssn{med priority. The fact is inquirabie ut law between the at-
himself; but there can be no doubt how they were to be filled up. taching creditor and the debtor, for one purpose, the question of
The names of the exccuting parties and tiie pencil endorsement | €0StS ; as to the debtor, the priority of creditors is nothing ; and
clearly indicated that; in addition to which was the letter of in- the writ of attachment is a summons as well ; but he is allowed
structions. an inquiry for a purpose material to himself; and the inquiry

I cannot, in principle, distinguizh this case from those to which | then is, not whetber circumstances as they appeared to the credi-
I bave referred. Watson v. Booth resemnbles it in its circumstances | tor, and those who made the further affidavit, were not such as
as well as in principle. It can mako no difference. I think, that might lead reasonable men to behieve that the debtor was an ab-
the delivery to Lavig, a3 an escrow, was not contemporancous with scomding debtor, but whether in fact he was an absconding debtor
the signing and sealing. ornot. 1If aga fact he was not, no attachment ought to have

RBut it is objected that the deed was actually delivered by Lavis | been sued out, and the attaching creditor obtained his priority
to the bank agent before the blanks were filled up; and that the { Without right: and ina question of priority only inquirablo jnto
deed having been registered upon the evidence of Gould. who enly in this court, it would be anomalous, 1 think, if the fuct could not
witnessed the execution by Baker himself, the bauk must have , be shewn, and shewn by those who have no other opportunity of
rested upon that delivery. I do not think the registration upon shewing it.  If it were not so, other creditors better informed as
Gould’s affulavit can preclude the bank from iusisting upon any | to the fact, not to say more careful and crupulous in their pro-
delivery other than in his presence.  Assuming that Lavis deliv- ceedings, would be postponed ; because they cannot place them-
ered the deed, and that McNider for the bank accepted it before | 5¢lves in the same position as the attaching creditors, without
the blanks were filled up. I think the bank may still insist upon taking the hike procecdings, and upon the like afliduvits ; and thig
a delivery by Lavis after the blanks were filled up; for the rule they could not do with a good couscience, and the result would
against n sccond delivery only applies when the first delivery is | be that a priority would be gained by the error of the atiaching
inoperative, as put by Perking (scc. 154): ¢ It is to be known creditor: o priority which it is aganst good conscience that he
that n deed cannot have and take effect at every delivery as a deed : should retain,
for if the first delivery take effect, the second delivery is void.” |  As to the facts necessary to constitate a debtor an absconding
And s0 in Ifudson v. Revett, Serjeant Wilde did not contend that | debtor—~the 43rd and 44th sections of the Common Law Procedure
there could be no sccond delivery, but that as a matter of fuct [ Act aro not quite consistent. By the former, the debtor must
there was 1o re-delivery ; and Best, C. J., held that there was no | depart from Upper Canads with intent to defraud his creditors,
perfect delivery by the grantor, beeause the deed itself was in- but by the latter section, attachments may issue upon its being
operative by reason of the blank that wag in it. So here the first shewn that he has departed with intent to defraud the plaintiff of
delivery could not take cffect for the like renzon: and the second his just dues, or to avoid being arrested or served with process:
deiivery, which was proved, was a good dehivery. in the Consolidated Statutes the same discrepancy is continued.

Of course I do not mean to say that therc has been any good | T have carcfully read the evidence, and am convinced that Baker
exccution of the deed by Baker’s wife. But I have come to the ! did not leave Upper Canada cither to defraud his creditors or the
conclusion, after some hesitation, that the cases warrant me m  Commercinl Bauk, or to avoid being arrested or served with pro-
holding, that there has been a perfect execution by Baker and lusicess: but in good faith in order to procure monceys to pay his
wifo. | creditors, and among those the Comraercial Bank.

Something is said in tho evidence, of the mortgage to the Mon-| I will refer to some of the prominent circumstances that lead
treal Bank being in the possession of Lavis on the evening of the | to this conclusion. His leaving the mortgages in the Montrenl
18th of June, the blanks having been filled up ; but I am satisfied t and Commercial Banks, to be handed to them for their security,
from the cvidence that it had at that time heen a second time de- | in the event of his failing to procure money on this side of the
livered by Lavis; and if in his po-session afterwards, it could not| Atlantic; and which I have no doutt he tntended to be valid and
affect the completeness and validity of the deed. " effectual, as in my judgment this one was, and the other would

Lvidence hins been given as to the exact time at which the mort- ! have becen, if accepted. His directions to Mr. Collig, his Montreal
gage was enrried to the registry office for registration, and at which ! agent, to apply the pro-ceds of consignmonts to meet the notes
the attachment iesued by the Commercial Bank, and under which i accruing due.  1is efforts «t Montreal, Quebec, and Halifax, and
that bank claims priority, was lodged in the <heriff's oflice. 1, in England. to raisc money to pay his debts.  His leaving not by
incline to tnnk that the mortgage was first in the registry oflice : | stealth, but openly, and with the tiue object declared. JHis
but if not, I do not see how the attachment can prevail agaiust it; | making provision for the conduct of his business during a tempo-
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actunl resumption and continuance as before, afier fus return.

rary abscnee, with a wiew of resuming it upon his return, aud its !

Ihiary Tenor,
I hereby consent that the attachment on the mandamus jssue

If it were necessary to deterrune that the sttachment was sued ! upon the expiration of two months after the present term, the
out upon affidavits made withcut sufficient reason for believing © grustecs paying the moneys collected upun the rate il te M.
Baker to be an absconding debtor, aud in the face of facts known j Crombie, 3q., counsel for Waterhouse.

to the bank agent, which ought to have led to o ditferent conclu-
gion, I think I should have been prepared so to determine. 'The
bauk agent had been to Stirling on the 15th or 16th, and had seen
Lavis, and the state in which Baker had left his business, and had
been offered the mortgago before he made the affidavit for the
attachment. Indeed it would appear that tho immediate motive

for taking out the attachment was not so much to secure the estate '

of the debtor for ihe bank and other creditors, as thercby to obtain
priority over the Montresl Bank.
of the 18th is evidence of this; when the bank agent and bank
solicitor pressed it upon Lavig to l.eep the mortgage to the Mon-

trewd Bank ia kis hauds till at least ten o’clock the following day,
their object being ia the mmeantime to lodgo an attachment, with -

a view to obtaining priority. Upon the question of priority,
therefore, between the Commercial Bank aund Rigney and Brown,
my opinion is, that the latter iu respect of thewr mortgage are
centitled to priority.

COMMON LAW CHAMBERS.

(Reported Ly RovrRr A, MakssoN, B, Barnstrral-Law)

Tur Quvex v. Tar Trustees o Scuoon SecTion NUMBER
TWENTY-SEVEN, 1N THE TowNair oF TYEXDINAGA, IN THE
Couxty oF HasTINGs.

Peremptory mandamus— Necessily for return—Allachment Jor contempl—Praclice,

No attachment will lig fur not makiug a return to & peremptory mandamus; it -

should be for 16t obeying the wnt.

Suel st attachment must be tested in tarm, on the sameday as thorule on which
it 13»ues,

The rulo ms called upon the trustees of school section number twenty-seven in
ths tovnap of Tyendinaga, in tha county of Hastiogs, to show causy why an
attachment shonld not {sste againat them. On an afidasit of servico of th.s
rule on A, B and (O, atating thein to ba trustees of rald wection, a ruls absolute
war granted following itin ferm. and thereupon an attachwent fxsued agaiast
A, B,and C., kdd Lad, as tot warranted by the rules.

. {July 29th, 1862.)

In this case & writ of peremptory mandamus irsued on the oth
of July, 1861, returnable on the first day of Trinity Term then
next, directed to the trustees of school section number twenty-seven,
in the township of Tyendinaga, in the county of Hastings, com-
manding them to levy aud collect from the srecholders and house-
halders of the section a sum of money sufficient for the satisfaction
of two judgments recovered against them by oue John Wuterbouse,
sund recited in the writ.

A former application for attachment had been made for not
returning the writ of mandamus nsi issued in the same matter,
which is reported in 20 U. C. Q. B. 528.

No return having been made, on the 27th of November, 1861,
during Michaclmag Term, Swsson obtained a rule s, entitled
«The Queen against The Trustees of Schiool Scction number
twenty-seven, in the townsbip of Tyendinaga, in the county of
Hastings,”” and calling upon * the trustees of school section above
meutioned,” to shew cause why an attachment should not issue
against them for contempt in not making a return to the writ.

This rule was persoually served on William Cross, James Glass,
and Robert Gillespie, and in Hilary Term, 1862, on the Sth of
February, C. Robinson wmoved it absolute, on en afhdavit of service
stating that on the 21st of January, 1562, the defendant ¢id
¢ personally serve William Cross and James Glass, both of them
trustees of school scction number twenty-seven in the township of
Tyendinaga. in the county of Hastings, and that on the 22nd of
January, 1862, he did also “persoanlly serve Robert Gillespie,
another of the trustees of schoul section number twenty-geven, in
the township of Tyendinaga, in the county of Hastings,” with a
true copy: and that the otiginal rule was at the same time shewn
to each of them.

On the 15th of February, during the samc term, the following
couscut was given, endorsed ou the copy of the rule msi ¢

W Poxrox,
Counsel for Trustees.
Thereupon on the same day a rule absolute was granted, entitled
The Queen against The Trustees of School Section number
twenty-seven in the township of Tyendinaga, in the couuty of
Iastinge,” and ordering ** that o writ of attachment be 1ssued forth-
with against the trustees of school scction number twenty-seven

6«

ot i ) 2 : in the township of Tyendivaga for contempt in not making n return
10t took place on the ecvemng .

to the peremptory writ of mandamus issued in this cause.”

On the first day of May following a wnt of attachment issucd,
tested on that day, and commanding the shendf ¢ that he attach
James Glass, Robert Gillespie, and William Crosg, the trustees of
schoo! section number twenty-seven, in the township of Tycodinaga,
in the county of Hastings, s0 that you may have them before our

“ justices of our Court of Queen’s Bench, at Toronto, on Friday the

‘ following grounds, among others:

30th day of May instant, being in the term of Easter, to auswer
to us for certain trespasses and contempts by them lately done
and committed in our ssid court, aud have you then and there
this writ.”

Upon this attachment tho said William Cross was arrested on
the 26th of May, and committed to the gaol of the county of
Hastings, where he had remained up to the timo of this applica-
tion.

On the 22nd of July following, M. C. Cameron obtained a
summons calling on her Majesty the Queen, and Johu Waterhouse,
his attorney or ageut, to shew cause why the writ of attachment,
the arrest of tho said William Cross thereunder, and all subsequent
proceedings, should not be set aside for irregulavity, with costs,
and the said William Cross discharged from custody, on the
1. That the said writ was not
warranted by the rule under which it was granted, the said rule
authorising an attachment against the corporation styled: ¢ The
trustees of school section number twenty-seven, in the township
of Tyendinaga, in the county of Hastings,” and not against indi-
viduals by name, and on an attachment against the corporation no
avrest of an individual could be made.

2, That the said writ of attachment was issued for an alleged
contempt of the court in returning a peremptory writ of mandamus,
which is no contempt, as no return is necessary ; it is disobedience
to the command of the writ that is a contempt, and no disobedience
of the command i3 alleged in said writ or iu the rule under which
the same was granted.

3. That the said writ of attachment was irregular and void, being
tested in vacation and not in term, and does not bear date of the
day on which the rule under which the sameo was issued was
granted.

4. That no rule to return the writ of mandamus was granted
or served on said Cross.

5. That said Cross was arrested under said attachment on the
2hth of May last, and was not produced in court on the return of
said writ, nor was auy motion on the return of said writ made
against bim, nor any order or rule of court in respect to him or
his alleged contempt, and the said John Waterhouse, the prosecutor,
did not move against him or require him to answer interrogatories,
por hath he done any thing in the matter sinco the arrest of the
said William Cross.

C. Pobinson shewed cause, citing Tapping on Mandamus, S$46,
408, 423, 423, 424 ; Gude's Cr. Pr. 1865 Bull N. P. 201; Burdettv.
Sawyer, 2U. C. P. R 398; Rule of Court in Ingland, 2 Q. B. 11.
1844, referred to in Ch. Arch. Prac., 9th Ed., 1612, not adopted
here; C. L ¥ A., sec. 19.

M. C. Cameron, contra, cited B pna v, Ledyard, 1 Q. B.619; Rz
v. Mayor, &c., of Rye, 2 Burr. 798 : Grant vu Corporationy, 231 3
Tapping on Mandamaus, 461, Rule 4; Ch. Arch. Prac. 1612, rule
2, 1844,

Burxs, J., held that the rule afsi should have called apon the
tructees by name, and that the attachment, therefore, although in
the proper form, was not warranted by it or by the rule abselute
under which it was issued. 2. That the sccond ohjection was
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entitled to prevail; and 8, that the attachment should not have
been tested in term, on the same day on which the rule absolute
was granted, but that this defect being amendable would not alone
have been fatal.

IIe made the rule absolate, but without costs, owing to the
consent given on the part of the trustees. The other objections
were not noticed in the decision.

CuBRY kT AL v. TURNER.

Writs against the body, lands and goods at same time— Proceedings in Chancery

contemporanecously— Regularity of.

The plaintiffs having obtained a judgment agalnst the defendant, on the 7th June
last, issued a ca. sa. on the judgment, directed to the sheriff of the county of
Oxford. He did not then place it in the sheriff’s hands. On the 12th June he
issued a fi. fa. goods to the sheriff of Oxford, which writ was on the same day
returned nullabona. On the 14th June he issued writs of fi. fa. against lands
to the respective sheriffs of Oxford and Haldimand. On the same day (14th
June), he filed a bill in Chancery to charge certain equitable interests of defen-
dant in lands, which could not be directly reached through the writs at law.
On the 16th S8ep.ember he for the first time placed his ca. sa. in the handsof the
sheriff of Oxford, the writs against lands then being in his hands, and the pro-
ceedings in Chancery still pending. The ca. sa. was not properly styled in the
cause, and was not tested in the name of the Chief Justice or other judge of the
court from which it issued.

Ield, that plaintiffs’ proceedings violated the epirit of the law in charging defen.
dant in execution on a ca. sa. whilst endeavoring to enforce a remedy against
his lands through an execution issued since the ca.sa., and since a fi. fa. goods
returned nulla bona. Such being the case, an application to amend the writ of
ca. sa. was refused, and the writ set aside for irregularity, with costs, defendant
undertaking not to bring an action for the arrest.

Semble, the irregul were dable,and would on terms have been amended
under ordinary circumstances.

(27th September, 1862.)

Jackson obtained a summons calling upon the plaintiffs in this
cause to show cause why the writ of capias ad satisfaciendum issued
in this cause and placed in the hands of the sheriff of the county of
Osxford, should not be set aside for irregularity, with costs, or why
the said writ should not be ordered to be withdrawn from the
hands of the said sheriff for irregularity, with costs, on the ground
that the said writ was not properly styled in the cause, and that
it was not properly tested in the name of the Chief Justice or of
any other judge of the court at the time when issued, and on the
ground that the writ was waived and abandoned by the plaintiffs’
issuing writs of fieri facias against goods and lands in this cause
subsequently to the issue of the writ of ca. sa., and that since the
issue of the ca. sa. plaintiffs filed & bill in Chancery against the
lands of defendant, and that the ca. sa. was not placed in the
hands of the sheriff to whom directed until after the writs against
goods and lands had been delivered to the sheriff.

Stevenson shewed cause.

The following cases were cited on the argument :— FHodgkinson
v. Whalley, 2 C. & J. 86; Dicas v. Warne, 2 Dowl. P. C. 763 ;
Miller v. Parnell, 6 Taunt. 370; Andrews v. Sanderson, 1 H. & N.
726; Story’s Eq. Jur. sec. 1266; DBillings et al. v. Rapelje, 2 U.C.
Prac. 194; Con, Stat. U. C. cap. 22, see. 2562; Ilaywood et al v.
Dufr, 6 L. T. N. 8. 433 ; Knight v. Coleby, 6 M. & W. 274.

The facts sufficiently appear in the judgment of the learned
Judge.

Ricrarps, J.—The first objection taken is, that there is a mis-
take in the style of the cause in the writ of capias ad satisfacien-
dum. This would not be of much consequence, and could be readily
amended under ordinary circumstances.

The second—that the writ is tested in the name of Sir J. B.
Robinson, who had ceased to be Chief Justice of the Court of
Queen’s Bench—is clearly an irregularity ; and unless the plain-
tiffs are entitled to amend, the defendant is entitled to be dis-
charged from imprisonment under the writ.

It is contended that the writ is » nullity, on the ground secondly
taken, and cannot be amended. If it be necessary for the writ to
be tested in the name of the Chief Justice, it is equally necessary
that it should bear date on the day on which it is issued; and yet
if there was an error in the date, I cannot doubt that it would be
amendable.

1 do not think that I should, under ordinary circumstances,
hesitate to amend the writ on both points, and in this case would
do 80 on payment of costs but for the other facts which appear,
and which are taken as grounds for the defendant’s discharge.

The facts and dates necessary to be considered are as follows:
Judgment was entered on the 7th June, 1862, and a ca. sa. issued
the same day. On the 12th June a fi. fa. against goods was
issued, and placed in the hands of the sheriff of the county of
Oxford, and returned by him nulle bona on the same day. Onthe
same day two fi. fas. against lands were issued—the one to the
sheriff of Uxford, and the other to the sheriff of the county of
Haldimand. On the 14th June the writ against lands was placed
in the hands of the sheriff of Haldimand, and on the same day s
bill in Chancery was filed to reach defendant’s equitable interest
in certain lands in Haldimand. The bill recites the judgment in
this cause ; the execution against goods, and its return of nulla
bona ; the fact that defendant had an equitable interest in certain
lands in Haldimand, and that the interest of the defendant in the
said lands could not be sold under the execution at law against
lands; but the plalntiffs were advised that such interest could be
sold to satisfy the said judgment, under the order and by the pro-
cess of that court (Chancery), and that defendant had no other
property or means by which they could recover the monies by
their execution at law. They thereupon prayed that the defen-
dant’s interest in the land might be sold for the satisfaction of
their judgment. On the 18th June the plaintiffs, doubtless with a
view of binding defendant’s lands and making a notice under the
Registry Act, registered a certificate in the registry office of the
county of Haldimand, that they were taking proceedi.ngs against
defendant in Chancery, in which some title or interest in his lands
were called in question. On the 16th September plaintiffs placed
the ca. sa. in the hands of the sheriff of the county of Oxford,
the writ against lands to the sheriff of Haldimand being still in the
sheriff’s hands, in full force and effect, and not returned. The
plaintiffs’ attorney states that the writ of fi. fa. against lands was
issued in order to bind the defendant’s interest in said lands.

The general doctrine seems to be that plaintiff may issue a fi.
fa. and ca. sa. together, and if nothing be done under the fi. fa. he
may arrest the defendant on the ca. sa. But if anything is done
under the fi. fa. which may make it necessary for the sheriff to
defend himself under the writ, it must be returned and enrolled,
and then a ca. sa. cannot be regularly executed until this is
done. Bayley, B., in Hodgkinson v. Whalley, states there is
no doubt that & fi. fa. and ca. sa. may issue together and be con-
current, for if nothing is done on either, no award of execution is
entered on the roll. But if one is executed, & return of that must
be entered before you can enter the award of another executlon.
Now, if both are executed concurrently the entry on the roll must
be that both were awarded and issued on the same day, which
would be irregular. It is clear upon principle that two executions
cannot be acted upon at the same time. There was the execution
against lands acted upon before the ca. sa. was placed in the
sheriff’s hands. The plaintiff says he placed it there to bind
defendant’s lands, and I believe when parties proceed in equity to
enforce satisfaction of legal judgments out of the equitable interest
of defendants in lands, they are obliged by the practice of that
court to issue and place in the hands of the sheriff executions
against lands. This the plaintiffs have done, and though they may
not be able to sell the defendant’s lands by virtue of the execu-
tion, yet the issuing of the writ and placingit in the sheriff’s hands
is a mode of reaching them through proceedings in another court.
If after doing this and further endeavoring to bind the interest
of the defendant in the lands by registering the fact of proceeding
in Chancery with the County Registrar, & plaintiff were allowed
to take n defendant in execution on a ca. sa., it might be ursged
that such a proceeding could be used as an ¢ engine of oppres-
sion,” as is mentioned in some of the cases, quite as effectually as
if he had, by advertising the lands for sale, done something under
the writ against lands towards executing it, and then arrested the
defendant under a ca. sa.

Under our statute I doubt if an execution against lands could
properly issue without some proceeding equivalent to enrolling the
return of nulla bona on the fi. fa. against goods. In practice such
writs are not, I believe, issued until the execution against goods
is produced and filed, with the return of nulla bona, by the proper
officer, on it. If, therefore, that writ is to be considered as
enrolled, then the ca. sa. must be void, because there must be &
return of one before there could be an‘award of the other, accord-
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ing to Hodskmson v. Whalley, 2 C. & J. G, and aflirmed by
Andrews v, Saunderson «f al, 1 H, & N. 726,

Ou the whole T am of opinion that the plaintiff’s proceedings
have vinlated the spirit of the law, in charging the defendant in
excention on a . sa., whilst they are endeavoring to enforce n
remedy against bis lauds through an execution issued since the
ca sa , and gince a fi. fu. agninst goods was returned nulla bona.
Such being tho case, I shall decline amending the writ, and it
must be set nside for irregularity, with costs, defendant under-
taking not to bring any action against any party, and the defend-
ant i8 to be discharged forthwith from the custody of tho shedifl
of tho county of Oxford in this action.

Summons absolute with costs.

COUNTY COURT CASES.

(To the County Court of the United Counties of Frontenace, Lennox & Addington,
before f1s Honor KeaseTu McKeNag, County Judge )

Syt v. Smaw,

Ifeld 1. That the “future owners and oceupants,” mentioned in the 2ith section
of the Asseasment Act. are persang who becoma owniers or occupauts by pur-
chase or otherwisy between the making of the assessmictit aud the return ot the
collector's roll.

2. That * the per<ms 1wha ought tn pay the tazes,” mentioned in the 96th xection of
the Act, ary persons whose names sppear on the cvllector's roll as ewners or
oceupants, ur persons who have becons owners and occupants by purchase or
oth rwise between the tuoe of the making of the sssessnent and tho return of
the collector’s ol

8. 'That City and Count) Councite cannot legall pass a resolution under the 104th
gection of thu act, to continue the levy and collection vt unpaid taxes by distress
after the return of the collector's roll, and that such rull must be returned at
furthest by 1st March in exch year.

4. That after the return of the collector’s roll. municipahitias must suc under the
1u2nd section of the Act, or procecd against the laud

G ‘That when goods are selzed and money pad under protest to release them
from selzure, an xction will o,

This action was brought by Sir Henry Smith against the defen-
dant. The declaration contained two counts—one in trespass,
the other the common moncy counts. The defendant pleaded not
guilty by statate to the first count, and never indebted by statute
to the remainder of the declaration.

The cause was tricd at the March {18062) sittings of the court,
before Mackenzie, Judge Co. C, when it appeared in evidence
that the defendant, as collector of taxes for the city of Kingston,
seized a pier glass of the plaintifi's, of the value of $50, on the
2h Novemwber, 1861, for arrears of taxes rated against Caroline
Smith in the year 1850, in respect of premises owned and occupied
by the plaintiff in Victoria Ward since 1851 or 1852 up to the time
of the scizure.  The plaintiff was obliged to pay to the defendant
836 and 55 cents to release his pier glass.  He paid this amount
under protest after his property had been seized by the defendant.

1t appeared tuat the premises were occupied by Caroline Swmith

in 123, and that the plaintiff had nothing to do with them uutil
1851 or 1852, ‘I ne premises were assessed against Caroline Smith
for the year 1850, according to the roll produced. The name of
the plaintiff did not appear on the rol), in respect of these pre-
mises, for 1850. The taxes for 1850 against the premises were
rated against Caroline Smuth at £9 2s. ¥3d., or $36 55¢. The
plaintiff paid all the taxes rated against the premises since he
became their owner.

Carohne Smith was living withic the city of Kingston since
1830. There was no evidence to show that the taxes of 1850 were
demanded from her, or that a speeific demand was made on the
plaictiff.  One of the witnesses stated that the defendant was
appointed by the couucil of the City of Kingston special collector
to collect back taxes.  There was no furiher proot of the defen-
dant's aprointment  There was no resolution of the Council
proved.  The collector's roll for 1850 was put in evidence by the
defendant, whercon Caroline Smuth only stood chiarged with the
taxes of that year. The voll of 1850 was delivered to the defen-
dant by the City Chambierlain,

For the defence, Agnew objected that the plaintiff was not in a
position to dispute the legahity of the seizure, having paid the
taxes instend of bringing an sction of replevin,

The judge thought that the paper produced showed a seizure of
the piaintifi’s property by the defendant, which, taken with the
fact that the plantff paid the moucy under protest, in bis opinion
amply supported the declaration

The defendant then justified the seizure under the 24th section
of the Upper Canada Assesament Act, and cited the 96th, 1020d,
and 104th sections of the same act in support of what he did.

The judge tald the jury that, in lus opimon, the defence faited
on several giounds—7That there was no legal proetf of a reso-
lut:on having been passed by the city councit cf Kingston, uader
the 104th section of the said act, appointing the defendant a spe-
cul collector. That he (the defendant) would require, under tho
2ith section, to shew that the premises were nssessed against ** tho
owner” amd **the occupant'’ on the roll of 1850, and that the
Jdefendant had no right to seizo the property of the plaintiif, whoso
name did not appear on the roll, and thut he had no right under
tiie roll of 1830 to proceed against the plaintiff s a subsequent
occupant. Agnew objected to the judge’s charge generally.

Verdict for the plaintiff for $36 55c.

Agnew, in April term, 1862, obtained a rule nisi calling upon the
plointiff to show cause why the judgment should not be arrested,
on the ground—Ist. That the action cannot be maintained within
the meaning of the Und Vic., chap. 126; 2nd. That thero is a
misjoinder of counts; 3rd. That it should bo alleged that the act
complained of was done maliciously and without probable causo ;
that it discloses no cause of action, or shows such a trespass ag
would give a cause of action: 4th That, as to the second count,
that such a cause of action is not maintainable against the defen-
dant as a pubhc officer, and that the verdict being general
he thought judgment should bo arrested. Or why the ver-
dict should not be set aside. and a2 new trial be had on the ground
that, under the circutnstanees, nominal damages could only be re-
covered on first count, on the ground of misdirection; that the ver-
dict was contrary to law and evidence, sud oo the ground of surprise.

In July term, 1~62, Sir Henry Smath showed cause, and cited
Fraser v. Page, 18 U. C. Q. B. 827; Rolertson v. Rapalje, 4 U. C.
Q. B. 201,

Agnew supported the ruie.

Mackexzig, Co. €. Judge.—All the grounds urged in arrest of
judgment are jvapplicable to that form of preceeding. When a
verdict is entered generally on some counts that are good and
some that are bad a remre de novo should be applied for.  All the
other grounds pressed in arrest of judgment are founded on an
assumption that the defendant has heen sued as a public officer.
There is nothing in the declaration to show that he has been sned
as a public oflicer.  The court cannot arrest judgment but for o
matter intrinsic appenring upon the face of the record; besides,
the two counts are good in law, and nothing appears on the face
of the record to show that they have been impraperly joined.

I adhere to my ruling at the trial, as to the plaintifl’s cause of
action being sustained by evidence. 1 think that the paper signed
by the defendant, nnd put in evidence at the trial, amply proses
that the defendant seized the goods of the plaintiff, and that the
plaintiff aid $26 55, under protest, to prevent his goods bejug
sold. That is sufficient to sustain the declaration.

That part of the rule nisi which asks for a new trial on the
ground of misdirection, and that the verdict is contrary to law
and evidence, opens up the main question involved in the case,
namely,—vwhetler the defendant was justified in proceeding to
collect taxes rated against Carcline Swmith, in 1850, by distress
and sale of the goods of the plaintiff, as a subsequent owner and
occupant of the premises against which the taxes were nssessed,
the plaintifi’s name not being inserted on the assessment or col-
lector’s roll of that year in respect of the same premises. I
deferred giving judgment in this case, until the Court of Queen’s
Beneh should pronouuvce its judgment in the case of Holcomd v.
Shaw  That court has pronounced its judgment io that cage, and
the leasrncd counsel for the defendant, Mr Agnew, bas furnished
me with a copy of it. T have perused the learned and claborato
judgments delivered by the judges, with great interest and atten-
tion. That case decides the present case.  The facts upon which
the judgment in that case was pronounced, are similar to the facts
of the present case.  The defendant in that case is the defendant
in this case.  le was sued in that case for doing what he did in
¢hiz case.  Replevin was brought against him for ssizing the pro-
perty of the plantitf The defendant, as collector of taxes for
the city of Kingston, avowed the taking of the goods of the plain-
tiff, to levy by dictress and sale of the same, certain tazes rated



298

LAW JOURNAL.

[NOVEMBER,

against Donnld MclIntosh, as occupant, and John Counter, asowner
of the Kingstou Marine Railway property in 1835, and certain
other taxes rated against Hooker and Pridham, as oceupants, and
Alexander Campbell, as owner of the same property in 1839,
which taxes remained duo and unpaid at the tume of the seizuro

by the Collector, it i3 not in the power of the council to appoint
any person to collect the unpaid taxes by ‘listress and sale.  An-
other course is pointed out by the statute to entorce payment—by
the sale of lands.”

The above remarks are nearly as applicable to tho present caso

tu December, 1861 ; that the pluinfls were the occupants at the | 45 they are to the caso of Zvlcomb v. Shaw. The present defen-
ume‘of the scizure, and ,}"3‘1 the goods 39”‘0‘5 in their possession | gant las assumed, erroncously, that he had a right in 1861 to
on the same property.  The avowry contained averments that the ! distrain the goods of the plaintiff, for taxes rated against Caroline
rolls pf 1836 and 1839 were rcu}rucd‘, and ﬂmt.thc defendant Was ' Smith in 1850, because the p\:\i'ntiﬂ' owns and occupies in 1861
';g?g":‘t;‘g ]Cglrlgcm'?i :.Yp""\‘?s‘:!g,‘”;g' "‘5‘3‘“110 (t)l"s(hc o°°'le°=°'~"u°f the premises which were aslsesscd against Cnrolin(clSmxtl;] 12 years
0 29, v Wbl demurre 118 avowry, on the' g0 And the City Council of Kingston assumed a right to pass
gronqd that circumstances mcntioch do not constitute a justifica- ' ngrcso{lltioxn in ])s(;], under the li’(mh section of tghc Act, to
ton in law for taking thc‘ plaintifi’s 809"5\ n ]_éi(il, l’}f “'"Y_Of, authorise tho defendant to continuo the levy and collection of the
::‘lIStrcssllfotr tnfcs "‘ﬂ‘;(‘d :8:‘"}“ otl'her plm"“t(:?fm 180*:1- ’"‘(‘1’ in 1859. 1 taxes rated against Caroline Smith in 1850, wh(c)n in tlrulb and in
1 court gave judgment for the plaintifls on tho demurrer. | fact the roll of that year had been returned 10 or 11 years ago,
McLean, C. J., said :—~The defendant does not allege that the ' without any levy whatever, so far as the tages of Caroline Snmuth
plaintiffs were the persons who ought to pay the rates in arrear, are concerned, being made or commenced. The interprcmh?n of
but assumes thn? because they were occupying the premises in. the law given by the (,D?urt of Queen’s I}cnch. in .IIolcomb v. Shaw,
the latter part of 1861, and had goods in their store house, they ' must rule this case. ‘That interpretation sustaius the ruling at
were the persons who ought to pay the taxes assessed and de- " tho trial in this case.
nm'mled]m‘ 1853, by gom«; fo'rme‘rl collector, as taxes due by Mcln-* | hq)d, then, .ﬁm; the present plaintiff wag not at the ti.mc of
igségr&t&zu;;ie& omu‘l;)c“{ :‘tmd;}ncx:o:);;%lélx;z %gﬁl;l:‘xilcz;)tyetxht‘c’n;a(;f- }he seizure of his goods by t,he df}elfcnd;uxc, in Novcmfbc)t'it{‘S()l,tft a
i $ - ' future owner or occupant,” within the meaning ef 24th section
ties who occupicd or owned the premises during these years, and of the Act; that he w,[,)s pot at that time ¢ the ;%erson who ought
that they were the persons legally liable for them.  Against them, ' to pay the taxes,” within the meaning of tho 9Gth section ; and
ey aitor 14 dngs, have proceeded by iserese, ami hemight hova |1 o ol e N o o o, 1801, 15
L : 1 C88, ol ,in law to pass & resolution, under the r gection, it )
i oF Thecawer, within the.united sounsecat Frontanne. and | e ey e T s tbat. ths
L m 130 istress of the goods of the plamtiil; an th ho
Lennox and Addington. But, instead of the remedy ngninst‘these ! dcf‘endnx’n’syseizure of his gogds in Novcmtls)er was illegal. By the
parties being pursued within a ressonable period, the collection, ! 103rd section it is enacted that, ¢ on or before the 14th December
in one instance, is defe red for six years, and in the other for two | jp every year, or on such day in the next year, not later than tho
yeavs, until the premises are owned and accupicd by other parties, | 1s¢ March, as the Council of the County or City may appoint,
and they are attempted to be held hable for the taxes of previous ! every collector shall return his Roll to the Treasurer of the Town-
occupants aud owners, beeavse they hold the premises, Ttis, I “ship or to the City Chamberlain, aud shall pay over the amount
think, quite plain, that the defendant in the first place had no payable to such Treasurer or Chamberlain;” and by the 104th
right to distrain without a demand by himself personally, as col- | section it is cnacted that the said resolution (that is a resolution

lector ; and that if he had any right to distrain ugaiust any one
under kis appointment, the pluintiffs wero not the persons who !
ought to pay the rates in arrear.”  In reference to the 104th see-;
tion of assessment act, the learned Chief Justice observed : ¢ That

section was intended to give to tho council power by resolution to
authorize the same collector, or any other person in his stead, to ;
continue collections which were being made, but which had not :
been completed at the time appointed for the return of the col- |
lector’s roll.  But to suppose that 1t confers upon a council the !

authorizing tho collector, ar any other person in his stead to con-
tinue the levy and collection of unpaid taxes) shall notalter or affect
the duty of the collector to return his roll.” In reading the two
sectious together as they should be, it will appcar that the roll
ronst be returnced at furthest by the Ist March in the year after
the assessment is made, and that after the return the municipal
council has no authority to appoint any one to collect any of tho
napaul taxes by mesas of n distress and sale of goods. Another
course is pointed out by the statute to enforce payment after that

same power after the lapse of any number of years, seems to me period by sale of lands under the 107th and the following sections,
to be most absurd. If that were so, then the 102ud section au- | gp by an action of debt in the name of the municipality under the
thorizing taxes which cannot otherwise be recovered, to be | 102nd section. The present plaintiff could not lawfully be treated
recovered with interest and costs as a debt due to the local muni- | jn November 1862 ¢« a future owner and occupant’ in respect of
ciprhity, and the 107th section, which makes taxes a lien on land, | the assessment of 1850 under the 21th section, because his name
would be supertluous ”  Mr. Justice Bar.s makes the following l does not appear on the Assessment Roll of that year, and there is
observations on the 24th sccgion of the Agsessment Act: ¢ Theipg evidence to shew that he became owner or occupant of tho
first matter for consideration i, what is the true meaning of the . gssessed premises before the roll of that year was returned.
expression, that the taxes may be recovered from any future | Neither conld he be treated as the person ¢ who ought to pay the
owner or occupant ; and the cxpression in the Y6th section, the | taxes” of 1850 under the 96th section, as he is not the person
collector shall levy the same with costs by distress of the goods | who was taxed on the roll of that year, and did not become ¢ the
and chattels of the person who vught to pay the same.  Are they | gwnor or occupant” of the premises during the currency of the
to be considered with reference to the tune during which it may ! roll of 1850. The taxes could not be lawfully demanded from
be said the collector’s roll is in force for each year’s taxes, or are | him as the person taxed under the 74th scction by the collector,
they to be understood, as the defendant contends for m this case, | and they have not been demanded from Cavoline Smith so far as
as extending over any length of time ? I cutertain no doubt what I we know ; consequently the collector could not in law proceed to
the proper meaning is. By the -0th section the assessors ave ' distrain any goods and chattels under the 96th section. The
dirccted to complete their rolls in every year, between the 1st ! plaintiff is o stranger to the roll of 1850 as regards the premises
February and such day, hot later than the 1st May, as thecouncil gscessed against Caveline Smith, avd was a stranger to the prem-
of the municipality appoints. ‘'The ascessor, of course, sets down | jses themselves natit after the time appointed by law for the return
in his roll the facts in regard to owners and occupicrs, as he finds ! of (e roll, and in the sbsence of proof to the contrary it must be
them at the time he makes the assessment. Between that time' presutaed that the roll was returned at the propar time.

and the time the collector sbould return his roll under 103rd and According to the broad and sound principles of law laid down
101th sections, the property as‘fc.xgcd may have chaoged both'* by the Court of Queen’s Bench in the case of Holeomd v. Shure, tho
OW';L:”‘"”;I"‘{ occtlllpm\cy by sale, devise, ar "‘:“m“ls O‘t‘;u ways, * present rule must be discharged. 1t becomes, therefore, unncees-
and in such case the new owner or occupant may be the proper: ARy . N .

person or party to pay that year's mxcs.”l it J\{shce H.\I:',,\‘.lrr'f | sary to cunsider the other puints discussed upon the argument.
stated: I am of opinion that after tho formal return of the roil | Rule discharged.
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QUARTER SESSIONS CASES.
{In the Quarter Sesstons of Frontenae, Lennox and Addington.}
IN THE MATTER OF THE APPEAL BETWEEN CaTHARINE HESNESY,
APPELLANT, AND THOMAS OSSIER, RESPONDENT.
mrichion~Form of name— Inferniant,

t
Ileld. that the namo of the lnformant or complainant must in some form or other

appesr on the tace uf' a conviction,

Tho appellant was convicted on the 4th August 1862 by M. 1.
Guess, Ixq., under the 254th and following sections of the Upper
Cannda Municipal Institations Act, for sclling spirituous or malt
hquors on Sunday. The appeilant appealed to the last Quarter
Sessions for Frontenac, Leanox and Addington. The couvictivn
returned to the Sessions did not show who the the complainant or
informer was. Tho adjudicating part of it was in the following
words: **Catharino Hennesy is convicted before me, for that she
being the keeper of a place where, by the laws of Upper Canada,
liquors are or may be sold by retail, did by herself, her scrvants or
agents within 21 days next before the eaid 4th August, 1862,
between the hours of seven of tho clock on Saturday night and cight
of the clock on Monday morning thercafter, sell spirituous or malt
liquors, or permit spirituous or malt liquors to be there drunk,
contrary to the statute,

At the hearing of tho appeal, O'«latly for the appellant, took
several exceptions to the conviction.

1st. That the name of the complainant or informer was not
stated in the conviction:

2nd  That the offence waslaidin too broad and uncertain terms ;

3rd. That no day was stated when offence was commntted.

B. M. Britton for the conviction.

MacxEszig, Chairman Q. S—In Dickinson’s Quarter Sessions,
876, it is lnid down as law that * the informer’s namo should ap-
pear in all cases, that the party may know his accuser.”

In the caso of XNing v. Smuth, 5 M. & S, 133, this was held
absolutely necessary in all cases where any part of the penalty was
given to the informer by statute, he being then, as an interested
informer, incompetent as » witness.

It is gtated in Paley on convictione, 59 : *“ Tho namo of tho in-
former should be stated in 2ll cases. It i3 indispensable in those
cases where any part of tho penalty 33 given by statute to the
informer, in order that the conviction may appear to be founded
upon other evidence than that of the informer himself, who is, in
such cases, incompetent to give evidence. And in cascs where the
penalty is given bz the statute to the oweer of the property injured,
by way of compensation, it has been beld, ought to appear by some
means on the faco of the conviction.”—

The 257th section of the statute under which the appellant has
been convicted, directy that one half of the penalty imposed by the
Justice, shall be paid to the informunt or complainant, and the
other half to the Treasurer of the Municipality, where the place
referred to is situated. In the general act respecting summary
convictions end orders, a complainant or informaut is contemplated
as the prosccutor in summary procecdings. And the Upper
Canada Act respecting appeals in cases of summary convictions,
cap. 114 of the Con. Stat. U. C., givesthe right of appeal to complain-
ants as well ag defendants ; and the Quarter Sessions in determin-
ing the matter of appeal, may order cither party to pay costs.
And the form of the oath given in tho statute to be administered
to the jury who are to try the maiter of appesl, shows that there
must be two parties to a conviction made under the summary
Jurisdiction by a Justice of the Peace. The form of the oath given,
is ag follows: ¢ You do solemnly swear that you will well and
truly try the matter of complaint of C. D. against E. F., and a
truo verdict give according to the evidence.” And by tho 4th
section of the act lastly referred to, it is cnacted that ¢ any appel-
lant may sbandon his appeal by giving the opposite party notice
in writing, six days before the sessions appealed to.”

In the face of these nuthorities and cnactments, it is difficult to
hold the present conviction valid, The name of an informant or
compluinant is not mentioned from the heginning to the end of the
conviction. And from all that appears on the face of the convic-
tion, there may not have bLeen a complanant or informant atall.

I think that the nawme of the informant or complainant should |

appear in some form or other on tho face of the conviction.

I think the present conviction is bad in law, by reason of the
uname of the informant not appearing on the face of it.

It must therefore be quashed.
Conviction quashed with costs.

o Sy —r

LOWER CANADA REPORTS.

l McDovGaLL V. ALLAN ET AL.

" Merchant Shippng Act—Liahiity of owners for Loss of Pussengrrs, Jewellery, .
' Hetd-—Tn an nction agalnst tho msnersof s sea-going ship for the loss of jewellery
i forining psrt of the luztags of a passenger. a plea, (based upon the Hird cluuse
of tho Merchant Snppiuge Acty alleging that the articles lost wero « Gold, Silver,
Diamonds, ¢, &.”. that the loss happened without the privity or fault of tho
owner, and by rexson of robbery, embezziement, &c ,and that the passenger not
haring tserted in a Bill of Lading or otberwize disclose in wniting the true
nsture and value of such articles, &c¢, the uwners wers not liable for the loss,
will not bo disustssed upon dewurrer.

{30th Deccmber, 1562.)

Per Coriav.—The action is brought by a psszenger in oae of

: defendants’ vesselstrom Glasgow to Montreal, loss and non-dehvery
- ou arrival, of part of her luggage, consisting of jewellery, watches,

&e., to the value of £120. Tho declaration is in tho common
! form of actions against common carriers in such cases. The de-
fendauts by their plea admit their quality of common carriers,
" that the plaintiff was such passenger with her luggage, but they
allege their ignorance of the happening of the loss of the articles

"referred to, which consisted of gold, silver, diamonds, watches,

 jewels or precious stones, that the loss was without their actual
privity or fault, and by reason of robbery, embezzlement, making
away with or secreting the articles lost, and that when plaintitf
rut her luggage on board the vessel she omitted to insert in a
bill of lading, or otherwise to declare in writing to the owners or
master of the vessel, the true nature and value of those articles.
The essential grounds of the plea rest npon the provisions of the
Merchant Shipping Act of 1854, and to this plea tho plaintiff has
ldcmurrcd, urging their common law liabilities as carriers, and
, denying the applicability, in defendant’s favour, of the limitation
! of responsibility under that Act as regards hor, a passenger with
her luggage, amongst which were the lost articles which she had
a right to have with her, and were covered by her fare, and which
the defendants were bound to deliver to her at Montreal. The
hearing is upon the demurrer.

The clauses of the Merchaat Shipping Act of 1854, having re-
ference to this case, and to the hmitation of ship-owner’s responsis
bility are as follows: ¢ 503. No owner of any sea going ship or
share therein, shall be liable to make good auy loss or damago
that may happen without his actual fault or privity, of or to any
of the following things, that is to say,

1. Of or to any goods, merchaudise, or other things taken in or

i put on board any such ship, by reason of any fire happening on
j board such sbip.

2. Of or to any gold, silver, dinmonds, watches, jewels or pro-
cious stones, taken in or put on board any ship, by reason of any
robbery, embezzlement, making aw:y with or secrcting thereof,
unless the owner or shipper thereof has at the time of slupping the
same inserted in his bill of Jading, or otherwise disclozed in writ-
ing to the master or owner of such ship, the true value of such
articles *“to any extent whatever.”

Before proceeding further it may be proper to observe that the
Act relieves the ship-owncr alone, not the master: that the relief
extends in the most genersl terms, namnely, to any extent what-
ever: that it applies to every loss or damage that way happen,
without the owner’s actual privity or fault, to either goods, mer-
chandise, or other things generally, or to the specinl effects gold,
sileer, &c. : that it applies generally to all of them in both catego-
ries, when the loss or damage occurs by fire on board of the
carrying vessel, and that it applics to the gold, silver, &c., particu-
larly, when the loss happens by robbery, &c., unless the owner or
shipper of tho goods put on board, shall bave made he owner or
master aware of their nature and value, by an act in writing at
the time of the shipment. The first sub-section affords geueral
relief against loss or damage by firc to goods and things generally,
and muat necessardy include 2 passenger’s luggage, chunging m
this particuiar the common law responsibility, which made the
jcarrier liablo for the loss of goods by fice, though the fice was not
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occasioned by auy actual negligence of the carrier, and did not Ular, but the latter Act requires the insertion to bein the bill of
arise upon his premises, the carrier being considered as an insurer, | lnding, or in somo other written decluration, given to the ship-
and linble for all Josses and in all events, except by the act of God, | owner or master, by the owner or shipper. Gth. The Carriers’
and the Queen’s enemics.  Chitty, Carriers, p. 39. Act limits the respousibility for logs to £10; the Shipping Act

Tho sccond sub-section affords relief agninst loss by robhery, | relieves to any cztent whatever. The difference between the Acts
&e., to things within the descriptive enumeration, unless the limi- [ is so very marked that an argument upon theic anelogy cannot
tation be neutralized and destroyed by the owner ov shipper making | apply, nor could it be mado to rest upon reported cases resting
the written declaration in the bill of Jading or otherwise, at the l mainly ou the Carriers’ Act. The plaintiti’s protension that the
timo of tho shipping of the articles. In this case there was no | Shipping Act is a merchandizo or freight Act is founded upon this,
declaration, and therefore the Statute would of course have its | that it ig merely a consolidation of the 26 Geo. L., ch. 86, and of
operation of relief for loss occasioned by robbery, &¢. The I the subsequent enactments i par: materia, which it is said wero

|

general coumeration of gold, siver, jewels, &ec., covers special | of that description, and did not excuse or relieve the ship-owner
articles of the general description. This statutory designation or | from his common law responsibility for the loss of passengers’
enumeration would appear to have been made as a particular | luggage. This necessarily involves the chicf point of the demurier.
protection, because tho effects enumerated being of great value in | Chutty says, p. 282, that so soon as » person has become a passen-
small bulk, the facility to rob and make away with them is far [ ger, the carvicr is bound to veceive with hir in the abeence of
greater than of goods of less value but greater bulk. This pro- | any contract or custom to the contrary, a reasonable quantity of
tection against loss by robbery, &c., was not accorded to the | personal luggage or baggage, and that with respect to such luggago
carricr by the cominon law. On the contrary, he was liable for | the duties or responsibilitics of & common carrier attach to him,
all such losses upon grounds of public policy, because such a mode | and that the luggage is to be carried without extra charge, tho
of loss might by consent and combination be carried on in such a | carrying of it being accessory to tho principal contract to earry
mannce that no proof could be had of it.  Chitty, Carriers, p. 41. | the passengers. This liability for loss is restricted to the personal
Morcover the want of actual privity or fault by tho ship-owners | luggage of a passenger; under this term Parke, B, ‘* comprises
in the loss, is of itself made a general limitation of responsibility | clothing and every thing required for the passenger's personal
under the Statute, No ship-owner shall be liable to make good | convenience, and perhaps even @ small present had he such with
any loss or damago that may happen without his actual privity or | him, or a bock on the journey might be also included in that term.”
consent, to any extent whatever, instead of their previous liability | Pollock, Ch. B, says, the charter of the G. W. R. Co. specifies
1o the extent of the value of the ship and freight. articles of clothing, which ought to include all things necessary to
The plamtiff rested her demurrer upon the common law alto- | the toilet, and Chitty, p. 256, remarks, ¢ it would appear reason-
gether, irrespective of the Shipping Act, namely, upon the carrier’s | able that all articles which i 1s usual for a person to travel, whether
responsibility to safely carry such luggnge of passengers ag was  they be articles of necessity, convenience, or amuseuwent, should
usual for them to travel with, whether that Iuggage was of | be included in the term luggage, and periaps o reasonable sum of
necessity or for convenience, or of mere personal adornment, and | money for the purposes of travelling.”
what i3 deemed to be included in the passage fare; she objects| Formerly the received doctrine was that carriers by land or
against the application of the Shipping Act to her case, that by | water were not liab'c for the baggage of passengers, unless a
its terms and intepdment it was confined to merchandize, and to | distinct price was paid. It was placed on the ground that the
owners and shippers of merchandize on freight, and she supported | carrier is liable only in respect to his reward, and that tho com-
h.r pretension by reference to reported cases, and by analogy, to | peneation should bo in proportion to s risk. But now by com-
the British Carriers’ Act, 1 Vic., cap. 86, whose terms and { mon usuage sanctioned by the Courts, a reasonable amount of
provisions were to some extent similar to those of the Shipping | luggage is deemed to be included in the fare of & passenger. The
Act. Courts will howeover not allow this custom to be abused, and under
It may be ohserved n limine that the analogy attempted to be | pretence of baggage permit articles to be included not within the
derived from the Carriers’ Act does not hold. It is not in force | scope of the terms or intents of the law. They will not permit
in this province, whilst the Shipping Act i3; several of the pro- | the carrier to be defrauded of his just compensation, nor subjected
visions of both Acts are exorbitant of, and opposed to, tho common [ to unknown hazard. Hence when a trunk containing valuable
law responsibility of the carsier. The Carriers’ Act applies to | merchandizo was taken on board of o steamboat and deposited
carriers by land, the other to carriers by sea. Their iutents are | with baggage, and lost, it was held that the carrier was pot liable.”
not in common. The object of the former was two-fold, 1st, to, ¢ The ordinary baggage trunk of the traveller, containing tho
apprize the receiver of tho goods of the nature of the article de- | usual general convemences belonging to kim as a traveller, fall within
Iivered to him in order that hie might give it a proportionate degree | the customary form, and to be stowed away in the place whero
of attention and care. This in principle applies also to the Ship- [ such articles are mostly deposited. Otherwiso the carrier is doubly
ping Act.  And 2nd, to give the eanvier ap increased compensation, | wronged ; 1st, he is deprived of his just reward for carrying goods,
fixed by the carrier in his tanff of rates, for the additional risk | and 2nd, he is prevented from exercising proper precaution against
and danger incurred by him. This is not the Shipping Act. Both | the dangers to which the property may be exposed. Thus the
ucts contain somo common provisions, chiefly the requirement of | carrier 13 exempt when the baggage consists of an ordinary travel-
the notice of the nature and value of the ctfects shipped or de- | ling trunk in which there is a large sum of money, such money is
hivercd to be carried, and the onus imposed upot the deliverer and | not considered as included under the term baggage. DBut money
shipper tc give that notice. They diffcr in several essentials, 1st. | taken boné fide for travelling expenses aod personal use, may
The great extent of the enumerated particular articles in the | properly be regarded as forming part of a traveller's baggage, but
Carriers’ Act; the few articles specified in the Shipping Act. | to such reasonable amount only 83 a prudent man might deem
2pd. The former addresses itself to effects contained in any parcel | pecessary and proper for such purposes.” Upon the whole it may
or package to be carried for hire, or to accompany the person of | be gathered that the luggage of the passenger must bo reasonable
the passenger in any public conveyance; the latter only refers to | luggage, that is, “usual convemences belonging to a traveller,”
particular effects taken or put oo board of the sea-going vessel by | * which it is usual for him to travel with,” and *¢ which sre con-
their owner or shipper. 3rd. The former requires the carrier to | tained in the ordinary traveller’s trunk.” Tested by these limita-
affix in his recciving office & notico of the increased rate of charge | tions what is the statement of the loss specified in the plaintifi’s
to be paid to him, and also requires him to give a receipt in writing | declaration? **Certain articles of personal adornment and jewel-
for the goods delivered to him ; the latter act requires none of | lery to her belonging, to wit: one gold necklace, ono coral neck-
these. 4th. The former gives no protection against the loss of | lace, one silver thistie pin, one pair of cut coral bracelets, one thick
effccts by the felonious acts of the carriers’ scrvants; the latter | gold chain, one soft gold chain, one jet shawl pin and chain, one jet
does protect the owner, not the master, aganst such loss so hap- | necklace, one brnilhant and emerald shawl-pin in form of a wieath,
pening without lns actual privity or fault. 5th. The mere oral | one coral pin, one pure yellow stone, one large brilliant cross,
declaration of notice by the deliverer to the carrier of the nature | gold back, the centre stone being ont, one large enamelled mourn-
and value of the effects will satisfy the former Act in this particu- | ing ring with engraving of the date of the death of W, Whiteman,
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one gold ring blue stones opened with hand, one ring set in pearle,
two plain gold rings, one locket with pertrait in military costume,
on the back a tombstoue inlaid in pearls, one large cvai brooch,
three shades of light hair get in pearls, tive «mall gold lockets, one
large gold band bracelet with stones turquose.”  This is the list
of articles which the declaration owns *¢to have belonged to the
planugl, and part of which were family jowels, and thercfore highly
prized by her as such, apart from s mntrinsic value ; the whale of the
talue of £120,” ¢ and which amongst other goods and effects were
contained in & certain la¥go trunk, the sawd trunk part of her
baggage.” This description and enumeration by no means appear
to be of ** the usual general conveniences of & traveller,” or ** what
is usual for him to travel with and are usually contained :n the
ordinary traveller's trunk,” or ¢“articles of clothing which include
all things necessary to the toilet,” or ‘‘clothing and every thing
required for the passenger's personal counvenience.” They are
very much more than these, and do not seem to fall within that
deseription of luggage protected by tho common law responsibility
of the carrier as passenger’s luggage. But if they were actually
luggage to bo carried with her, the question remains, dees the
Shupping Act relieve the ship-owner in such case as this?

It is conformablo to the principle of tho commeon law that re-
sponsibility of a carrier may uunder it be abridged by the special
terms of tho acceptanco of the goods. Exemptious which leave
the common law rulo in force ns to all besides, and it being the
business of the carrier to bring his case distinctly within them.
they aro to be strictly interpreted. If the goods are lost or dam-
aged whilst in the control of the master, the onus proband: is upon
him to provo that tho loss was occasioned by some cause for wnch
the law will excuse him; prima facie the obligation of safety i3
upon him, The common law is thus well put by Molloy, B., « The
master is answerable if auy of the goods are lost or purloined, or
sustain any damage, burt or Joss, whether in the haven oc just
before or upon the seas when she is on her voyage.” Sce Plander’s
notes, “If there be any exception to this responsibility at sea,
it proceeds from tho special provisions in the charter party or bill
of lading, and not from any suspension of the rule; such exemption
is strong cvidenco of the acknowledged law which rendored thom
necessary. In short it must be regarded as a settled point in
Englizh law that the masters und owne~s of vessels aro liable in
port and st sea, and abrond, to the whole extent of ivland carriers,
except 8o far as they arc exempt by the exeraption in the contract,
charter party, or bill of lading, or 8y statute.”” DBoth the modern
and ancient writers admit the possible abridgment of the commor
law responsibility of carriers by sea and land, either in contracts
implied or understood between the parties, or by the operation of
Statute laws. Tho common carrier has two distinct liabilities,
the one for losses by accidents or mistakes whero he is liable as
an insurer, the other by default or negligence where he is answer-
able a8 an ordinary bailee: he may restrict his liabilities as in-
surer, and protect himself against misfortune, but by the public
policy of the common law he canuot do so for negligence. The
carrier’s restriction by express or specinl contract rests upon the
common law, and is productive of no evil consequences. So if the
Statute makes the restriction, that is the contract between them ;
there is no implication or inference in this act which is specific
and certain as a contract, there can be no countroversy between
the parties. It is manifest that the Shipping Act has intervened
betwixt the ship-owncr and the common law, and has to a certain
extent made a rectrictivo contract in his favour. What is the
construction to be put upon its provisions? There are but very few
reported cases upon thus Act, but the language is so preciseand at
the same time so general, that difficulty of construction need not
arise. No owner of a sca-going ship shall be linble to any extent
whatever, for loss or damage thet may happen without his actual
privity or fault, or to any of the following things, gold, silver,
diamonds, watches, jewels, or precious stones, taken on board.
The object of the Act, observes Lord Ch. B. Abinger, in Gillis v.
DLotter, 10 M. & W., 72, was to impose upon the shipper the
onus of giving notico to the ship-owner of the nature of the goods
intrusted to him to carry, and Alderson, B., *there can be no
doubt that under this Statute parties are required to state in their
bill of lading, &c., the truo nature and value of the goods which
they carry, provided these consist of gold, sitver, watches, jewes,

&e.,” and further Martin, IS., remarked, ¢ otherwise we should put
a most refined und artificial construction on very plain words.”
¢ What the Legislature pointed out there was, that the ship-owner
was to have full notice of what was the value that the other party
put upon thia property. DBy the Carriers’ Act tho carrier is to bo
made acquainted with tho estimated valuo of the article, in order
that he may, by charging the increascd rate, protect lumself. Atall
cvents the Statnte requires the party to state the nature and valuo
&e., it is impessible but that we ought to give every statute, as far
a8 we can, 8 construction consistent with the obvious sense of
its language. Tho Legislature has pointed out two things to bo
stated, &c.”” It hns Leen already observed that the Carriers’ Act
restricted the respoosibility without potice to £10 of value; tho
Shipping Act gives the full rehef from any exlent whatecver. Tho
preamble the limiting responsibility section employs the general
words, *the following things.” By the first clause of the section,
the owner's limitation of respunsibility is given for goods, mer-
chandize, or other things lost by fire on board. This is as general
as possible, and passenger’s lugguge is not excepted. By the 2nd
clause of the section, the same limitation of responsibility is ex-
tended to bim for particular effects, set out in terms a3 genernl,
gold, watches, jewels, &c. Effects of these descriptions are goods,
merchandize, and tlungs, s well as articles of personal use, and yet
there is no exception in favour of passengers losing them. The
limitation is strengthened by the requircment upon the owner or
sheypper to insert the nature and value not alome in the bill of
lading, & purely mercantile document, butin some written declara-
tion made by the owner or shipper. The cffect of the statement
in the bill of lading or in the written deciaration i3 to deprive the
ship-owner of tho excuse or relief from responsibility, to keep the
effects safely at all events; the failure or omission of the passen-
ger to make the statement on tho other hand, presumes him to
have taken the risk upon himself so far as the ship-owner 15 con-
cerncd.  As remarked above, by the common law, prima facie, the
obligation of safety is upon the carrier, but, wherc .he Statuto
gives him the exemption, the common law to that extent is con-
trolled and dune away. Upoun full consideration of this mntter,
the demurrer caunot bo sustained and must be rejected ; the caso
rests upon facts the proof of which may or may not support the
declaration. The plea cannot be rejected as bad in law.
Demurrer dismissed.
Torrance § Morris, for plaintiff,

Rose § Ritchie, for defendants,

VICE ADMIRALTY COURT.
(Beforv the Hou. IL. Buack, C. B., J., Vico Admuralty Court.)
Tue ¢ Jaxes McKeszie.
Lule of Narigation wuhk regard o steam vessels approaching each olher on dufferent

couries.

A stoamer going up the ~t. Lawrenco at night, on a soyaze from Quebec to Mon-
tresl, saw tho hght of anuvther steamer coming down the river, distant abuut
two mites: and when at the distance of rather miro than half a milo took a
duagonal course across the river in order to galn thu south chanuel, starboarditig
her helny, and then patting 1t hard to statboard  The steumer comiog down
having ported her holm on aweing the other, a collision ensued.

Held, That the vessels wero meetivg esch other witbio the meaning of the act
regulating the pavgating of the Waters of Cavada, (22 Viet. ¢ 19), and the
stearuer gaag up thy river was solely to blame for tho colhision mn not haviog

ported ber helm,
@1th August, 1562.)

This was a cause of damage brought by Pierre Plante, the owner
of the steamer Fashion against the steamer James Mchenze, to
obtain compensation for a loss arising from a collision between
these two vessels in the river St. Lawrence, about three quarters
of a mile abure Lavaltrie island.

Tho following was the judgment of the court.

On the 27th June, 1861, the steamer Poshion,, of 200 tons bur-
then, and about forty-five horse power, owned by and in charge
of Pierre Plante, the promoter, as master, left Montreal at ahout
nine o'clock in the evening, without cargo, and drawing about five
or six feet water; having on board Joseph I’aquin, & L anch pilot
for and above the barhour of Quebec, as pilot, and having the
lights by law in the position which the act requires. In the pros-
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ecution of her voyage to Quebec ghe passed down the north chan-
nel, betveen the Verchdres slands and the north shore as far as
the eastern end of those islands, £he then took the main chaunnel
and the proper course for that purpose. At this point tho ni.<ch
channel and the south channel, or that on the south side of the
Vercheres islandg, merge into one, and they together form one
channel of about three quarters of a mile in width for vessels such
a8 those concerncd in the present case. At the same time, the
James McKenzie, 8 stoamer of about 400 tons, and about one
hundred and twenty horse power, and having in tow a barge,
partly loaded, so as to draw between nine and ten feet water, was
proceeding on her voyage from Quebec to Montreal ; having n pilot
on board, and proper lights in the position required by law, on
board the stenmer and her tow. It was then between eleven
o’clock and midnight, tho night was cloudy, but the lights of
vessels could be easily distinguished, sccording to the statements
in tho pleadings and evidence, at the distance of from one to two
miles. The James McRenzie intending to take the south channel
shaped her course accordingly for it, the Fashion keeping townrds
the south. In this position tho vessels saw each otlier. The people
of the James McKenzie say they saw the Fashion at the distance of
about two mules, and that when the distance hetween the vessels
was rather more than Lalf & mile, the Fushion appearing to them
to be proceeding in a direct course down the river, the James
BMcKenzie took a diagonal course across the river in order to gain
the south channel, which is said to be safer and better, starboard-
ing her helm for that purpose. The Fushion, on sceing the James
McKenare, ported her helm, in order to pass the James Mekenze
on the port side, and to the right hand of the middle of the channel,
as the law requives in such cases; and as she approached the
James McRenzie, the Fashion put her helm hard-a-port in order
more cffectually to avoid her,  The James McRenzie on the other
hand kept her helm to starboard, and afterwards putit hard-a-star-
board. Both vessels appear to have stopped their engines, but
too late. The James McRenzie struck the Fushion on the port
side about forty feet from the stem, doing her great damage, and
sinking her in <bout four fathoms of water.

The two vessels were undoubtedly meeting cach other within
the meaning of the act regulating the navigation of Capadian
Waters, (22 Vict. ¢. 19), and that act expressly says, ** Whenever
any vessel, whether a steam or sailing vessel, proceeding 1n one
direction, meets another vessel, whether a steam or sailing vessel,
procecding in another direction, so that if both vessels were to
continue their respective courses thcy would pass so near as to
involve any risk of a collisiun, the helms of both wessecls shall be
put to port so as to pass on the port side of cach other; and this
rule shall be oheyed by all steam vessels, and by all sathing vessels
—whether on the port or starboard tack, and whether ciose-hauled
or not—unless the circumstances of the caso are such as to render
a departure from the rule necessary in order to avoid immediate
dauger, and subject also to the proviso that due regard shall be
had to the dangers of navigation, and as regards sailing vessels on
the starboard tack ciose-bauled, to the keeping such vessel under
command.” (See. 8.) Aad that, * Every steam vessel, when
navigating any aarrow channel, shall, whenever it is safe and
practicable, keep to that side of the fair-way or mud-channel
which lies on the starboard sile of such steam vessel.” (Sec. 9.)
And also that, < If any damage to person or property arises from
the non-observance by any vessel of any of the foregoing rules
such damage shall be deemed to have been oceasioned by the wil-
ful default of the person in charge of the deck of such vessel at
the time, unless the contrary be proved, or it be shewn to the
satisfaction of the court, that the circumstances of the case made
2 departure from the rule necessary, and th» owner of the vessel
in all civil proceedings, and the master or person in charge, in all
proceedings, civil or criminal, shall be subject to the legal conse-
quences of such default.”  (Sec. 13.)

The Fashiton obeyed the law by porting her helm, and taking the
proper side of the channel ; and if the v ames McRenzie had done the
sanie, the collision wonld have been avoided. 13y her own staterment

she adopted it at her peril, and is responsiblo for the damage
which resulted from ity adoption.  There was no absolute neces-
sity even for her taking the south channel at all, there being water
enough in the north ; or, she might havestoppeduntil the Fuskion
had got into such a position that there could have been no possible
risk of collision, by tho James McKennie's crossing her courso in
order to take the south channel: but she did not choose to do so,
and preferred taking the risk which led to tho collision, She did
this without necessity, for there was nothing whatever in the cir-
cumstauces to render a departure from the rule necessary in order
to nvoid immediate danger. 1 must therefore proneunce for tho
damage, and refer the amount to the registrar and merchants for
their report.  (The Juke of Sustez, 1 W. Rob. 274. The Sylpk,
2 Spinks. Ecc. and Adm., Rep. 75.)

Jones and Hearn, for Fashion.

Joaelievre, Counsel.

2ol and Irvane, for James McKenzie,

ENGLISH REPORTS.

Berrs v. Meszies.
{ Reported by Iases PATERSON, Esq , of the Muldle Temple, Barrster-at-Lasw.)
(From the Zaw Tymes )
Putent— Novelty—Prior spraficatum seithout partiwculars— First palent impractica.
ble — Construction of speapcalions—Question of law.

The construction of two specifications, alleged to bo on the same subject, isnot a
pure questhnof law,  Even i€ there Lo [entity of language in the apecilications,
yet, if there bo terme of art in one and alzo terms of art in the other, it s fin-
possible to predicato with certainty that they deseribe the xame wdentical external
object, unless it i3 ascertained that the termsof art uxed in the ono have pro-
risely the same sizniticutivn and denute the :amo o1ternal objecty at the dato of
the one apecitication as they du at the date of the other. Therefors vvidency 13
required on the<a points,

An autecedent specitication ought not to be held to be an anticipation of a zubise-
quent discorery, utile $ it 18 ascertained that thoe furmer disclosed a practicablo
mexle of producing the result which is the effect of the subsequent discovery.
Thus a potion that tin and lead might, by means of pressure, be o cotbined as
to form a new and useful materat, without givtngg fnformation how to attain
that obyect, s no ground for invalidating a subsequent patont gising that in.

tormation,
(June 5, 1862)

This was appeal from & judgment of the Ex. Ch., aflirining »
Jjudgment of the Q. B.

The action was brougnt by the app. Betts for the infringement
of a patent granted to the pit. on the 13th Jan. 1849, for a new
manufacture of capsules, and of a material to be employed thevcio,
and for other purposes. The deft. pleaded that the plt. was not
the true inventor ; that it was not a new manufacture ; that Her
Ma,. ty did not mske such a grant ; that there was no enrolled
specification ; and lastly, not guilty.

The cause came on to be tried before Erle, C. J., when it ap-
peared that a epecification of Thomas Dobbs was enrolied on the
12th Sept. 1804. The plt. had, on the 30th Nov. 1818, made
his discovery, and immediately applied for a patent, but it was
not granted till the 13th Jan. 1849, that in the interval between
the application and the grant of tho patent, the pit. bad wanu-
factured a number of capsules according to the said invention, but
the same were not intended to he suld or delivered to the public,
nor were they sold and delivered till after the patent was granted.

The specification of Thomas Dobbs, dated 1804, claimed the
invention of ¢¢ & new article of trade, which I denominate Albion
metal, and which I apply to the making of cis.erns, linings for
cisterns, covering and gutters for buildings, boilers, vats, coftin
furniture, worms for distillers, and such other things a8 require to
be made of o flexible, a wholesome, or a cheap metallic substance.”
The material part of the specification was as follows :—

« Now know ye, that in compliance with the said provise, I,
the said Thomas Dobbs, do bereby declare that my said invention
congists in plating, coating, or uniting lead with tin, and also the
various alloys or mixtures, as the case may require, which, when
done, I denominate Albion metal, and which [ apply to the manu-

the James MeRNenzie was crossing the course of the Faskiwn, which i facturing of cisterns, linings for cisterns, covering and gutters for
vessel was where she had a right to be; and though it is probable ' buildings, boilers, vats and Jinings, coffin furniture, worms for
the James McRenze believed she could pass safely by taking the | distillers, and such other things as require to be made of a flexible,
course she adopted, yet as this course was not required by law, | a wholesome, or a cheap metallic substance.”
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¢ Tho operation of coating or plating lead with tin, or coating
or plating alloyed lead with tin, or with alloyed tir, to make
Albion metal, 1 performe by various methods, as hereafter des-
eribed ; that is to say, I take a plate or ingot of lead, or alloyed
lead. and » plate of tin, or alloyed tin, of equal or uncqual thick-
nesses, and taying them together, their surfaces being clean, pnes
them between the rolls of a flatting or rolling mill with what is
technically called a hard pinch, so n3 to ko the metals cohere.
If after thoe first passage of the plates or pieces of metal between
the rolls, the plates or picces do not sufficiently cohere, I pnss
them a second or third timo, or more, between the rolls, until a
suflicient degree of cohesion is produced.

¢ N.B.—1It will bo useful, if not nceessary, to lhave the rolls
and the metals hot when the cohesion of the metals is to be effected
by their passage between the rolls, especially when the alloyed
pieces or plates arc used.  When lead or slloyed lead is required
to be conted or plated on both sides with tin oralloyed tin, I apply
u plate of tin or slloyed tin on each side tho plate or piece of Jead,
or alloyed lead, and pass them between the rolls of a mill under
the circumstances aforementioned ; or the same may be effected
by taking a plate which i3 already coated or covered on one side
with tin, or alloyed tin, which 1 double with the lead side inwards,
and pass it through tho rolls, as before described, to obtain the
proper degree of cohesion. I also make Albion metal by the fol-
lowing method : 1 cast o plate or ingot of lead, or alloyed lead,
and as soon as it is set or congealed, I cast tin or alloyed tin upon
it, or under, or on all sides of it, which will cohere with the piece
of metal first cast, and the Albion metal thus prepared may be
wrought or flattened, by the usual means of rolling, harzmering,
or pressing.”

The mnterial parts of the plt.’s specification, dated in 1849, wore
as follows :—*¢ The new manufacturs of & material to be employed
in tho manufaciure of capsules and for other purposes, consists in
comnbining lead with tin, by covering the lead with tin over one or
both surfaces of the lead, and reducing the two metals in their
conjoined state into thiz shcets, of a thickness suitable for the
purposes to which they are to be applied. And, for the purpose
of so preparing lead by covering the same with tin, as aforesaid,
1 first cast the molten lead in an’ingot monld of cast-iron, or other
suitable material, and coustructed in the usual maoner of ingot
moulds for metal, and of suitable internal dimensions for produc-
ing ingots of lezd which (for the manufacture of the material for
capsules) may be betweeu four aund five inches wide by about three
quarters of an inch thick, and about thirty inches in length, with
a few inches at one end of each ingot gradually reduced in thick-
ness in the manner of a wedge. I also cast tin either in similar
ingots, of the same or nearly the same dimensions us the aforesaid
ingots of lead, or thy tin may be vast into long thin strips of nearly
tho same ./idth as the aforesaid ingots of lead, ard between one-
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thereof which still retains somo of that wedge-like form of the
orizinal casting of the ingot of lead already mentioned) and, con-
gequently, the tin when so folded wiil apply to both surfaces of
the lead; [ then cut off tho long strip of folded tin to correspond
with the length of the lead, and 1 smooth down the tin with any
convenient wooden rubber, or otherwise, g0 as to take out all
wrinkles in the tin, and briog it very cvenly into superficial con-
tact with tho lead, aud with the two bordered cdges of the strip
of tin, conforming everywhere with the two bordered edges of the
lend, 80 as to insurc that the tin shall cover the lead ns completely
as can be done; I then take up the lead and tin together from off
the said table, and present the folded end of the tin to a pair of
revolving flatting rollers, which are sct so as to subject the two
metals to a very considerable pressure, and that pressure, at tho
eamo time that it reduces the thickness and clongates the two
metals, will also cause their surfaces to adhero together, and then
1 repass tho conjoined metal agnin and again between the snid
roliers for further reduction and elongation, and at every succeed-
ing time of so repassing the adhesion of the two metals will become
moro complete, and when the strip of conjoined metals is thus
become clongated to a considerable length, 1 find it is convenient,
for further repetitions of the rolling, to gather up the said strip
(s fast as it comes out from between the =aid pair of flatting
rollers) into a spirnl coil, by means of & roller which is suitably
disposed behind that pair of rollers, and is turned round by an
endless strap motion, so as that the said roller will wind and coil
up the strip around it into such a coil ; and then that roller, with
tho snid coil thereon, can be removed to the front of another pair
of flatting rollers, which by their motion will draw off and unwind
the strip from its said spiral coil as fast as the conjoined metal
passes through between the said flatting rollers, which rollers
should be made of hard cast jrom, in the manner of what aro
called cinlled rolis, and highly polished, in order to give a very
amooth surface to the tin of the conjoined metals by the volling
or flattening action of the said pair of flatting rollers. And note,
I provide a small cistern of water benseath the said roller which
has the said coil around it, go hat when the same is removed to
the front of the pair of flatting rollers, as aforesaid, the lower
part of such coil will bo immersed in tho said water, in order that
tho oonjoinod motal may booomo wotted on its surfaces before it
cnters between the said pair of flatting rollers ; and such wetting
tends to prevent the tin on the susface of the conjoined metal from
adhering to the rollers, as it might otherwise do occasionaily.
And I repeat such rolling of the strip of conjoined metals between
the same or another like pair of chilic and highly polished flat-
ting rolls, two, three, or more times, ns may be requisite for
reducing the said strip of conjoined metals to the required thin-
ness. And the mode of proceeding, when only one
side of the lead is to be covered with tip, is the same in all respects

quarter and oue-sixteenth of an inch in thickness and several feet . a8 hereinbefore described, except as to applying the tin to only

in length.

And, having thus obtained the lead &nd the tin in [ one side instead of both sides of the lead at the time when a thin

suitable states for beginning the rolling, or laminating, each ol‘I strip of tin is upplicd to a thicker strip of lead, ns hereinbefore
the two meta!s separately, between a pair or pairs of revolving  described, but that strip of tin should be folded back a short dis-
cylindrical flatting rollers, of the construction ususlly employed , tance over that end of the lead which has the wedge-liko form,

for rolling or laminating ductile metals, 1 pass and repass the
lead, one or more times, through or between such rollers; that is
to say, rolling and re-rolling the iogot of lead as many times as
may be requisite for reducing the lead to about one-fourth of an
inch iu thickuess, and thereby theingot of lead will becomo graatly
clongated. And in like manner I roll and re-roll the tin as many
times as (according to its original thickness when cast as afore-
said) may bo requisite for relucing it to about one-twentiv.nth
part of the the thickness to which the lead is reduced by roiungas
aforesaid, whatever that thickness may be. The lead and tho tin
buving been thus reduced to their proper relative thic nesses, and
their widths being nearly alike, and even surfaces of ~ch of the
two metais having been obtained by thoe aforesaid ru ung, then, in
case it is intended to cover both sides of the lead witl tin, I oxtend
a Jong strip of the thin tin (so reduced to relat've thi kness as
aforesaid) flatways upon a smooth table, and lay a shorter strip of
the lead (so ruduced to relative thickness as aforesaid) very evenly
upon the extended tin, with one end of the said strip of lead con-
forming with one end of the said long of strip of tin, and then I
fold back the tin over the other end of the lead (being that end

and the fulded end of the tin should be presented between the pair
of revolving flatting rollers when the lead and tin together are to
be subjected for a first time to the pressure of those rollers, and
make the twu metals adhere togetber, as already explained, for
the said folded end of the tin around the wedge-jike end of the
lead will insure that the two metals will enter properly together
betweentherollers.  And my said new material being made1n plates
or sheets of adequete thickness and size, may be employed for other
purposes for which thin sheetlead or tinned iron or sheet zinc orsheet
tin have been commonly employed, such, for instance, as lining cis-
terns or wine coolers, which arc to contain water, nad for lininy
boxes, chests, or cases for packing or safe keeping of articles
which require to be kept dry or protected from insects; orona
still larger scale for lining larger water cisterns, and other pur-
poses, in substitution for the thicker shect lerd used by plumbers.
In most such cases it will be sufficient to have one side only of
the lead covered with tin. And the perfection of my said new
matenal will depend in a great measure upon the sounduess of
the casting of the tin in the ingots to avoid specks of sand or dirt
flaws or houeycomb bollows in the ingots; and the same, in someo
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degree, of the lead, for as the conjoined netals are to be very
much extended in the operations of laminating, and the tin on
the surfuce or surfaces will be reduced extremely thin by these
operations, any minute defects in the soundness of the castings
will become extended, so as to cause visible blemishes in the tin
surfaces of the conjoined metals; hence the casting of tho ingots
should be conducted with every care and precaution commonly

practised for obtaining soundaess; and the same of the laminating

operations, and, in particular, care should be taken to avoid dirt
getting between the tin and the lead when they are pressed
together, for the first time between the pair of flatting rollers,
for obtaining the first adhesion of the two metals; also, any air
which cannot make its escape from between them will remasin im-
prisoned, 50 as to form blisters, which will render the adhesion
impertect at the places of such blisters. To avoid blisters, the
tin should he carefully smoothed Jown upon the lead, a3 already
mentioned, without leaving wrinkies containing air, of which por-
tions may get imprisoncd ; aad the surfaces of the smd par of
rollers, betwveen which the lead and the tin are passed together
for the first time as aforesaid, should move with a slower motion
thag is suitable for the other pair ur pairs of rollers between which
the subsequent lamination of the covjoined mctals is to be per-
formed, after their adhesion has been produced by repeated oper-
ation of the first mentioned pair of rollers, the siower motion of
which will better allow the air to make its escape from between
the lead and the tin.
worhed into capsules, or utherwise beneficially employed, are
carefully reserved for melting down along with lead for casting
future ingots, which will thereby acquire & very small proportion

of tin, but not enough to make any material ditference from pure -

lead. X am awarc that it has been proposed to cover lead with
tin, by applying the tin, when in a state of fusion, to the lead,

when adequately heated, so that the adbesion of the two metals

would be produced by agency of heat with complete fusion of the
tin; but the adhesion uf tho two metals in mny new matcrial is
produced by agency of mechanical pressure. And 1 wish it to be
understoed that I Jdo not claim the exclusive use of the several
processes hereinbefore described or referred to of casting, cutting
and rolling, except when the same are employe ! for the purposes

of my said invention; and 1 hereby declare that I claim ns the .

invention intended to be sccured by the saud letters patent, firstly,

the manufactures of the new material, lead combnned with tin, on

one or both of its surfaces, by rolling or other mechanical pressure,
as herein described ; secondly, the mapufacture of capsules of the
new materialg of lead aud tin, combined by mechanical pressure,
as herein described.”

A great deal of evidence was given as to Dobbs’ specification, -

and its alieged worthlessness.

1t was contended, on behalf of the defts., that a verdict shoald -

be cntered for defts. on the issues respectively, that the plt. was
not the true and first iuventor, and that the alleged invention was

not a new manufacture, on the following grounds:—1. That tho-

plt. bad manufactured large quantities of capsules for sale before
the date of the patent, and that the iuvention was not a new man-
ufacture at the time of the grant. 2. That pit.’s invention as
claimned, or some material part of it, was included in the specifi-
cation of the said Thomas Dobbs’ patent granted in 1801 3.
That if the proportions of the metals to be employed are material,
the plt.’s specification was defective and ambiguous in not peinting
out the proportions of tin and lcad to be employed when the com-
bined mctat was to be used for other purposes than capeules, and
in leaving it uncertain what proportions were to be used in such
cases. 4. That the plt 's specification is ambiguous and uncertain
in not distinguishing between what was new and what was old,
and cfpecially in reference to the said invention of Thomas Dobbs
of 1804.

The learned judge overruled the said objections, but gave the
defts. leave to move to cuter a verdict for them on these grounds

The jury found a verdict for the plt. on all the issues joined.

In Easter Term, 1839, the defendant’s counsel apphed for and
obtained a rule nst to set asule the verdict and enter a verdict for
the defts on the four grounds above siated: and the same came
on for arguinent on the 2Sth and 30th May; and after hearing

The fragments of my new material left un-:

objection on the first point, but made the rule absoluto to enter n
verdict for the defts. on the ssues raised by the first and second
pleas, and gave judgment for the defts.

On appeal to the Ex. Ch. the court was divided, but the majority
i affirmed the judgment. Pollock, C. B., Martin, Chanpell, Bram-
‘well, BB., and Keating, J., were the majority, and Wilhaws aod
Willes, JJ. the minority.

The plt. now appealed to the House of Lords, and four of the
judges attended tho argument.
| 2Macaulay, (). C., Grove, Q. C. and Udall, for tho plt. Betts,
' contended that the judge was right in leaving the case to the jury
i the evidence. The question whether the pit.’s patent was made
void for want of novelty by the publication of Dobbs’ specification,
was & question partly of law and partly of fact, and therefore the
court was not competent to decide the question without admitted
facts. DBefore such questions could be decided the technical terins
used by Dobbs must bo explained, and what were the nature and
properties of the metals in their different states as used hy him, so
as to sce whether they correspond to the operations performed by
the plt. It cannot be that the yuestion whether Dobbs® specifica-
tion invalidates the rlt.’s patent is one of pure law, independent
of evidence ; otherwise a patent taken out on mere conjectare by
one who never performed and never could perfurm the operation
he indicates, would yect invalidate a patent afterwards taken out
by one who actually succeeded in the operation.  The specifieation
of Dobbs could therefore never invalidate the pit.'s patent, unless
it were proved or admitted chat Dobbs’ was a practicable patent;
and whether it was practicable was a question for the jury. 1t
was impossible to ascertain the meaning of Dobbs’ patent without
evidence: (Bush v. Fuz, § . of L. Cas. 707; Muntz v. Foster, 2

Web. P. C.93; Betts v. Henzies, 8E. & B. 923 ; Thomas v. Foxwell,
& Jur. N. 8. 37.

ellor, . C. and Jhindmarch, Q. C., for the resps., contended
that the coustruction of Dobbs specrfication was for the court, and
the plain construction showed that the pit.'s patent was not new.
Besides, the plt.’s patent was ambiguous and uncertsin, in not
pointing out the proportions of tin aud lead to be employed in the
operation s (Holmer v. North- Western Rutliray Company, 12 C. B.
K313 2 W & N. 81; Baoth v. Kennard, 2 E. & B. 954.)

At the conclusion of tho arguments, the House put the following
question to tho learned judges—Can the court pronounce Betts’
patent to be void, simply on the comparison of tho two specifica-
“tions without evidence to prove identity of invention, and also
without evidence that Dobbs’ specification disclosed & practicable
mode of producing the result, or some part of the result, described
in Betts’ patent” There was anotber question wnich was not
material.  The learned judges answered the question in the nega-
tive.

The Lorp Cuaxcrrnior.—My Lords, in this appeal the app.,
who was the plt. below, brought an action against the resps. for
an infringement of his patent. The date of that patent was the
13th Jan. 1849. One of the issues raised in the action was the
alleged want of novelty in the invention of the pit. The jury
found a verdict for the plt. on ail theissues. The defts. had leave
i reserved to them to enter a verdict for themselves on the issues
. founded on the first and sccond pleas. The second plea was, that
the plt ’s invention, or a materinl part of it, was included in the
spedification of a patent granted to onc Thomas Dobbs in the year
1804.  The Court of Q.1 were of opinion that, on the second piea,
the rule ought to be made avsolute. The pit. appealed to the
Court of Ex. Ch.. where, by a majority of the judges, the judgment
of the Q. B. wan nflirpred. From that judgment so aflirmed, the
present appea: i3 »rought to your Lordship’s house. My Lords,
the question was very learncdly and ably argued Beforo your
Lordships, assisted by scveral of the learned judges, and your
Lo~dships thought fit to put to them two questions. Upon a re-
consideration of those questions, I think it will appear that
probably the first becomes immaterial to be cu...idered, supposing
the sccond question was answered in the negative, Al the judzes
have concurred, for reacons which 1 think must be extremely
satisfactory to your Lordships, in answering the second question
in the negative.  Tuere does not appear to have been quite the
same unamumity of opinion with regard to the answer to be given

the srguments on botb sides tho court ruled against the defts.” | to the first question; but, ju reality, tho sccond question being
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apswered in the negative, the first question can hardly be said to ' to show that that which was continued in Dobb’s specification was
arise My Loids, the sccond question was this: *Can the court capable of practical operation, but in reality that conclusion wag
pronounce Betts’ patent to be void simply on the compurison of negauved by the verdwet of the jury. Therefore, my Londs, con-
the two specifieations without evidence to prove bilentity of inven- curring as I entirely do in the conclusions which have been arrived
tion, aod also without evidence that Dobbs specitication disclosed  at by the judges in answer to the second question, it results as o
o practicable mode of producing the result, or some part of the ' necessary consequence that the decision of the Court of Q. B., and
result, described in Betts’ pateut?’  The answer of the learncd ' of the Court of Ex. Ch. ought tobe reversed, and that the rule new,
Jjudges involves, therefore, two conlusions which are extremely made absolute by the Court of Q. B., ought to be discharged. My
materinl to the patent law. Ono is this, that even if there be Lords, I move your Lordships, therefore, to embody these con-
identity of Janguage in two gpecifications, remembering that those . clusions in your present order.

specifications describe external objects, even if the langunge be:  Lord Broveuanm.—My Lords, in the course of the argument I
verbatin the same, yet if there be terms of art found in the one: had and expressed considerable doubts on various parts of the case.
specification, and slso terms of art found in the other specification, Upon the whele, 1 consider those duubts as answered by the learned
it iy impossidle to predicate of the two with certainty that they opinions of the learned jidges, and 1 agree with my noble and
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describe the same identicsl external object, unless you ascertain
that the terms of art used in the one have preciscly the samci
signification aud denote the same external objects at the date of
the one specification as they do at the date of the other.  And, my
Lords, this is obvious; for if we take two specifications dated as:
the present are, oue in the year 1804 and the other mn the year:
1844, even if the terins employed in the one were identical with .
the terms empleyed in the cther, supposing that each of them con-+
tains a term of art—we will assume it to be a denomination of .
some engme, some instrument, some drug, or some chemical

compound—it wmight well be that the thing denoted by that name;
in 1804 is altogether different from the thing denoted by that name
in JR49. If it were necessary to enter into such a subject I could
give numerous examples, say, from chemistry, of things that were
denoted by one name in 1801, and which have retained the same'!
denomination, but which by improved process of chemical manu- |
factures are at present perfectly differeat in their results, ther:
qualities and their effects from the things denoted by the same'!
names forty or fifty yearsago. It is perf-ctly clear therefore, that
if you compare two specifications, even if the language be the same, .
you cannot airive at a certainty that they denote the same external .
object and the same external process, unless you enter into an:
inquiry, and ascertain as a fact that tho things sigmfied by the:
vouns substantive contained in the one specification are preciscly !
the same as the things significd by the =amc pouns zubstautive |
contained in the other. In all cases, therefore, where the two!
documents profess to describe an external thung, the identity of |
signification between the two documeonts contaiming the same de-|
scription must belong to the province of evidence, and not to the

province of construction. My Lords, I pass on to the ncxt,
conclusion, which is involved in the answer of the learned judges|
to your Lordships’ question, and that conclusion I think is also of |
great importance to the law of patents, because it results from

that opinion that an antecedent specification ought not to be held

learned friend’s proposition.

Lord Craxworti.—My Lords, the only question in this case is,
whether the plt’s invention was new. The jury found that it was.
He is therefure entitled to judgment in his favour, unless, as o
matter of law, the jury could nut, on the evidence before them,
lawfully come to the couclusion at which they arrived; in other
words, unless there was evidence before the jury which made it
their duty, as & matter of law, to find that the invention was not
new. The argument for the resps. was, that the absence of novelty
was established conclusively by the production of Dobbs’ specifica-
tion ; that in the face of that specification the jury could not find
in favour of the pit. And this was the opinion of the Court of Q.
B, and afterwards of Ex. Ch. But I agree with the able opinions
of the minority of the judges in the Ex. Ch., and of the learned
Jjudges, whose assistance we had at the argument of this case, that
the judgmeot below was wrong. Itiay be true that two specifica-
tions may be so entively identical that the judge may be warranted
in telling the jury as a matter of law that they cannot find the
second invention to be new, though that was not decided n Busk
v. Foz, for there the jury had found as a matter of fact that the
mode of working the two inventions was the same.  But here not
only arc the two specifications not identical, but in the earhier of
them there is no trace of that which constitutes the very essenco
of the plt.’s invention, namnely, tho relntive thickness of the tin
und tho load, and tho medo of rolling and laminating cach metal
sepsrately befure they are placed together and then made to cohere
by being rolled and laminated jointly. Dobbs' specification dis-
closed no more than his notion that tin and lead by means of
pressure be so combined as to form a new and useful mate-ial.
But it gave no information as to how that object could be attained,
and there was evidence to show that Dobbs had never been able,
in working according to his spccification, to succeed in making the
metals unite. There was therefore an essentinl difference between
the two specifications which fully warranted the jury in finding o

to be an anticipation of n subsequent discovery, unless you have ! verdict for the plt as they did. The case has been so tully and
ascertained that the antecedent specification discloses a practicable | 11 giscussed in the opinions of the learned judges r.nd commented
rFodc of producing the result which is the cffect of the subsequent on by my noble and luarned friend on tho woelsack, that 1 shall
discovery.

My Lords, here we attain at length to a cortain un-i weolf with s cavi o i :

doubted and useful rule.  For the law laid down with regard to the : fg:::z;g:;:glz b‘c“glrlv:;:n;‘g‘ryth;);:f ;El::)twl\v‘;:):(;;‘tl:: ,:;:; motion,
interpretation of an antecedent specification is 2qually applicable
to the construction to be put upon publicaticns or treatises| Lord WeNsLEToALE.—My Lords, the result of the very full and
previously given to the world, and which are frequently brought! able opinion delivercd by my Lord Chief Baron on the questions
forward for the purpoce of showing that the invention has been: propounded by your Lordsbups, and of the written opinions of the
anticipated. The cffect of thie opinion I take to be this, if your: consulted judges, with which we have been supplied, is, that the
Lordsbips shall affirm it, that a barren gencral description probably . unanimous judgment of the Court of Q. U. and the judgment of
containmng some suggested 1uformation, or involving some specula-+ the majority of the Court of Ex. Ch. ought to be reversed. I con-
tive theory, cannot be considered as anticipating. and as therefore - cur enurely in the propriety of this course. It appears to me,
avoiding for want of novelty, a subsequent specification or inven- without entering uto all the questions which have been discussed
tion which iuvolves a practical trath, which i3 productive of: at the bar, and on most of which tic learned judges have delivered
beneficial results, unless you ascertain that the antecedent! their opiniuny, that my noble and learned friend who hasaddresscd
publication involves the same amount of practical and useful! the House has put the case onaground which is quite satisfactory,
information. Now, my Lords, it will be cvident, upon = compari- | and it appears to me it is perfectly unanswerable. The jury
son of these two specifications, that the one was a mcere gencral | having found that the plt.’s inveation was new unless the production
sugestion, while the othier is a specific, definite, practicalinvention. of Irobbs’ specification without any other evidence conclusively
it 1 possible that a suggestion such as that contained in the one showed that it was not, the patent must be good. Now, I am
may lead to the discovery of the invention contained in the other. . clearly of opinion that the mere production of Dobbs' pateal, in
Rut it is the Iatter alone which really does add to the amoeunt of ; which he makes public his notion that lead and tin might be
useful knowledge; it is the latter alone which by its practical! uscfully combined in a new material by mechanical pressure,
operation confers & benefit npon mankind within the meaning of | without any statement or proof how that object could be attamed
the patent law.  lu the present case there was not ouly no evidence | and 3 practical result sccured, is insuflicient to show that be had
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made prior discovery, and was an inventor. I{ nothing was set
out in the plea but the plt.’s and Dobbs’ prior pateut and specifica-
tion, it would, I think, be uuquestionably bad. It is not a
disclosure of an inveation. I agree entirely with Wiliams and
Willes, JJ in their opiuion given in this case, inthe Court of Ex. Ch.,
ihat the mere publication of & notion that a purticular article might
be made, without say iuformstion or means of knowledge com-
municated to the public, does not preciude a subsequent first
inventor of those means from taking out a putent. Very early in
the argument it appeared to me that, without some evidence to
show that Dobbs’ patent is capable of a practical application, and
would produce some useful effect, it was inoperative to affect Betty'
invention and to render his patent invalid.  And it is much to be
regretted that this view of the case was not fully discussed at an
carlier period. Judgment reversed.

UNITED STATES REPORTS.

NEW YORK SUPREME COURT.

Brossox ar AL. v. CuaMPIoN ET AL.

The title to property fa things muveablo can only pass from the ow ~er by his own
act and consent, except 1n cases only where such owner by his voluotary act
confers upon the person from whom the bona fide vendeo detives title, the sp-
prarens right of property as owner or agent.

It 13 not In the puwer of & common caerier or bailee to change the title to men
chandiss shipped on beard a vessel, or intrusted for storage by tho delivery of a
bilt of 1anding or storage receipt for such merchandize to some person not the
Lona fuleowner thervof or Jussessed of the apparent right of ownership, or of
disposal asagent.

The subsequent purchase of such bl of 1adiog or storage ruceipt, transerred in
Roud fath for a valuable consideration will confer o title to the merchandiso
tharwia mentioned to the purchaser.

The opinion of the court was delivered by

Leoxarp, J.—Property in things moveable can only pass from
the owner by his ewn act and consent, except in those cases
only where such owner had by his own voluatary comsent or act,
conferred upon the person from whom the dona fide vendee derives
title, the apparent right of property as owner, or of desposal as
agent. (Saltus v. Lveritt, ¥Q Wen., 267 ; DBrewer v. Peabody, 3
Kern., 122,

A bill of lading does not represent goods or merchandise when
shipped on board a vessel, unless it bas been delivered to the true
owner of the merchandise. It is not in tho power of a common
carsier or bailee to change the title to merchandise shipped on
board of a vessel, or entrusted for storage by the dclivery of a
bill of lading or storage rcceipt for such merchandise to some per-
son not the done fide owner theroof, or possessed of the apparent
right of ownership, or of disposal asagent. Even the subscquent
purchase of such 2 bill of lading or storage receipt, transferredin !
good faith for a valuable counsideration, will confer no title to the
merchandise therein mentioned upon the purchaser. 1t may ereate |
a linbility against the vessel and owners, orin the case of a storage
receipt, against the bailee to the vxtent of the damage sustained
by the purchaser, but the title to the merchandise is not affected.

There may bo cases also whercin the true owner would be es-
topped from alleging his title agaiost the holder of a bill of lading,
by reason of some act or miscorduct on his own part.

In the present case the plaintifis sold their merchaudise to be |
paid for in cash on delivery. They caused it to be shipped on
board the vessel of which the defendant, Champion, was master,
and took reccipt therefor, which they continued to bold at the
time this action was commenced. The purchaser had no actual
possession, and no fndicia of ownership.

The lighterman who delivered the merchandise on the defen-
dant’s vesgel sometimes spoke of it in the hearing of the mate whe
signed the receipts as the property of the purchaser, but it was
oot in the presence, nor did it come to the koowledge of the
plaintifis.

The plaintifis were not wanting in carefulness to fortify them-
selves with all the usual evidence taken in such cares to establish
and preserve their rights ag owners

The purchaser never paid for the merchandise so shipped, and
had no mdicic of any kind, to represent posessicn or ownership

by bim.

The casual remarks let fall by third parties, or by the purchaser
or his agents in the presence of the mate, or of the owners of
the vessel gave no authority to them to make delivery of the bill
of lading to a party not having the usual evidence upon which
bills of luding were customarily delisercd.

The evidence was not disputed, although admitted uuder ex-
ception on the part of the defendaut as to its validity, that a
oustom has long presailed at the port of New York to detiver
bills of lading for merchandise shipped for transportation, ouiy
to the party holding the recoipt of the master or agent of the ves-
sel, which is usually signed and handed to the lighterman or car-
man at the time of the shipment.

There wero some exceptions to this custom, not, however, inter-
fering with its general uniform character.  As, for instance, that
bills of lading wero sometimes delivered without tho surrender of
the shipping receipt, whero the shipper was considered of undoubted
responsibility, aud guarauteed that the receipt should he pro-
duced when called for; alse, that bills of lading were sometimes
delivered to like persons before the goods were in fact pinced
on board upon & guarantee that they should bo shipped in due
season.

In these cases there was a waiver of the strict rights of the
vessel and her owupers, and a confidence and credit was given
which might involve a liability and loss. The uniformn character
of the custora was not interfered with, but these instav’ - were
cxceptions arising from agreement and confidence.

The existence of this custom afforded a security to the plaintiffs
tLat they would be able, by retaining the possession of the shipping
receipts, to continue the possession of their merchandise until tho
condition of the sale was complicd with by the payment of the
price according to the agreement of tho vendee, or to use tho ex-
pressive languago of one of the witnesses to hold the receipts in
one hand, and receive tho check with the other,—the vendor
was to hold the shipping reccipts till the moncy was paid, and
possession of these was considered sufficieat.

It canoot be ndmitted that the veudors bave lost their title
because they did not, while the goods were going on board, send
word to the master or owners of the vessel that the goods had
been sold conditionully upou payment of the price, and that no
bill of lading must be delivered to any other party until the goods
had been paii for.  Such a practice is not customary. The custom
which did exist warranted the belief that no such notice was ne-
cessary.

It is clear that if the vessel or her agents had adbered to
the well-known usage of delivering bills of lading only upon
the production and surrender of the shipping receipts, or if they
had paused to enquire who wag cntitled to the bills, that no loss
would have occurred.

1t is urged, bhowever, that an agrecment had heen made between
the agents of the vessel and the vendee {Woodhull) for the freight
of such merchandise by him, and that none of the same kind
should bo carried for other parties on the ensuing voyage, and
that the merchandise in question having been shipped with the
snoction of the vendee, and apparently by his direction under
such agreement, that the ageots of the vessel can not be beld to
have made a carcless or improper delivery of the bills of lading
thercior to the vendee, and that the vendors are censursble for
suffering the delivery of the merchandise on board in such a man-
ner as w lcad to the assumption by the agents that there was no
question as to the absolute ownership of the vendee.

It would be quite as reasonable for the vendors to complain
that they were not notified of this agreement for freight, as for
the ngents of the vessel to complain that they had not been in-
formed of the conditional naturc of the sale of the merchandisc.

{tis assumed in the ordinary transactions of commerce that part-
ics arc acting honestly and fairly, nnd it would also be impossible
to inform others of agrecments apparently affecting only the
partics to them.  Neither party had any right to expect auy such
information from the other. The plaintiffs had no knowledge, so
far as the evidence shows, of the existence of any such agreement
for freight.

However the case might be considered under othercircumstances,
the want of this knewledge i an answer to the charge of earcless
ness or want of fairness on the part of the plaintils in respect to
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the omission to notify the agents of the vessel of the condition of
the sale before the delivery of the merchandise on board. Nor
does it appear that they were aware that the vendee had anything
10 say to the agenty of the vessel in respect to the shipment.

There is still less reason to censuro the plaintiffs for an omission
to notify the agents of the vessel that the sale was a conditional
one, when it is observed that the defendant delivered bills of
lading to the vendee before the merchapdise was actually on
on board the vessel, and that an advance of St1,000 had been ob-
tained thercou by the vendeo from thitd parties on the same day
that they were obtained.

It appears also that the vendee was in insolvent circumstances
for seine years. This was a citcumstance calling for cuution by all
paties who were dealing with him when he required credit.

1t would seem that the agents of the vessel relied exclusively
upon their knowledge of the character of the shipper (Woodhull)
for integrity and fair dealing, and that they delivered the bills of
Sading to him in the trast and confidence which they had that he
would ship the merchandise as agreed, and surrender the shipping
receipt when requested.  This confidence was mispliced. and they
have suffered loss from that cauge, and not for the resson that
the plaintiffs did not infurm them of the terms upon which the
werchaudise was agrecd to be 80ld ; a notice wholly unusual, and
which tiie defendant could not espect.

It is urged that the custom above mentioned 43 invalid, among
other reasons, because it tends to establish the negotiability of a
new and unusual instrument in writing.  Some of tha witnesses
state tho custom to be that the bills of lading are delivered to the
party who presents the shipping receipts, but the statement more
accurately given, I think, by the other witnesses, ig that the cus-
tom is to give the bills only to the party on the surrender of the
receipts.  Some.imes thesurrender of the receipts is waved where
the responsibility of the parties u.re well known, Such instances
arc like the prasent one where confidence or credit is given to some
well-known party.

Some of the witnessess state that the bills are given to the per-
son who presents the receipts vuless susy lclon is awakencd.

There ¢an be uo conclusion drawn from the whole evidence
that the receipts are negotiable, or that the holder of them is en-
titled to bills, without further question as to the right of the holder.
The receipts amount to a strong presunption that the holder is cu-
titled to bills of lading for the merchaudise mentioned in the
receipt, but the preseutation of them does not preclude further
ingqwry.

Ou the other hand, if the shipper, or any other percon demand-

ing bills, were unuble to exhibit and surrender the shipping veccipt,
it would present o strong case for suspicion, and the owners or
agents shiould make inquiry before dehivering the bills.
The custom scemy to be uniform, well known, and pot
unreasonable.
It does not invalidate the custom, Lecause the vessel eannot be
compelled to give receipts, or the shipper to take them. i
The shipper may still insist that be will ship only by such vessels

The agents of the vessel hald given credit to an insolvent dealer
with them to & certain extent, in agrecing to rely upon him to de-
liver # large amount of merchandise cosered by the Lill of lading
and bad bound themselves to give him the exclusmse right to ship
a particular kind of merchandise for the ensming voyage. They
might have had faith in bis personal character for integrity, in-
ducing them to overlook his want of pecuniary responsibility, witn
slender additional security, but there is ne reason to believe,
from the evidence, that tho piaintitfs had any such faith.

The exception in this respect is not well taken.

The defendant gave evidence of the nmount of the freight that
would have been carned had the merchandise so put on bourd been
carried to itsdestination, and the loxs and expense erising from
the delay of the ship iu takiog it out, and restoring the cargo

which had been displaced in removing the plaintifis’ merchandise.

The Judge was requested at the trial to charge that the defend-
ant Champion was entitled to be allowed for these items, if the
jury should find for the plaintiffs upon their clain for the mer-
chandise so shipped. Thejudge declined so to charge, and the
accepted to the ruling.

The voyage has not yet commenced. The ship has not yet
broken ground.

The ouestion docs not appear to be free from doubt, whether
a shipper who has contracted for freight may not remove his
shipment under such circumstances without payment of any freight
affording only a full indemaity to the vessel for the breach of bis
coptract for freight.  The vessel might fill up with cargo on the
same or better terms, and sustain little or no damage.

The folowing cases ave adverse to the claim of the vessel: 3
Gy R. 92, Bailey v. Damon; 5 Binn. R. 392, 401, Clewson v.
Long.

1n the present cace there was no contract between the plaintiffs
and the vessel or her owners. The plaintiffs were willing, and
offered to permut the merchandise to be carried by the vessel for
their ‘account on the samie terms as it had been received. The
defendaut, Champion, however, refuscd to rcoognizo the title of
the plantiffy, w1 tu deliver them Witls of lading.  The plaintiffs
claim of title has been sustained by the jury, under the charge of
the court.—~The defendant was wrong in denying the plaintiffy’
ownership.

The piantiffs were under no obligations to permit their mer-
cliandise to leave the port or to remain in the vessel, while their
title was denied.

Under such circumstances there can be no lezal foundation for
demanding freight, dawnges for breach of any freight contract, or
for the delay of the vessel, or the reasonable expuenses to which
the vessel or her owners were subjected by the plamiffy, n re-
covering the pogsession of their werchaudise, unjustly witield.
This exception was not well taken.

The sum of [2,000, part of the advance obtained by Woadhuil
on the bills of lading delivered to him, was afterwards paid to
other partics on general account, and by them paid to the plain-

as will give receipts, aud the vessel may also refusc to receive | tiffs without knowledge of the source from whence it was ohiained
freight uniess the shipper will receive receipts, or conform to the ' aud has been by the plamntitfs applied on acconnt of other indeht-
custom. It is a custom (hat tends to the protection of the shipper | edness.

as well ag the shipowner. The safeguard might be increased to
shippers and owners by inserting in the receipt a clause declaring
that bills of lading shall be required only upon the surrender of
the veecipts.

There was no crror in admitting the cvidence of the custom
mentioned, or in the submission of the case to the jury, so far as
the defendant is concerned.

Evidence of the insolvency of Woodhul! wasmatcrial to ascertain
whethier credit was given by the plaintiffs to him in respect to the
possession of the merchandise, or by the defeadaut in respect to
the delivery of the bills of lading.

This, taken with other evidence in the case, afforded some ground
to enable the jury to :letermine whether the one party or the
other had given credit to Wonrdhuil,

In the absence of any nes inducement the plaintiffis weould not
probable abandon the condition for which they had supulated in
making the sale to an insolvent purchases.

The refucnl of the judge to charge so as to give the defendant
* Champion the bencefit of this payment was correct, and the excep-
- tion in that respect is not well taken
The defendant has no ground of coraplaint as to the rulings at
the trial or the manner of the submission of the case to the
" Jurs.
. In some respects the charge was more favorable to the Jdcefence
! than the Judge was required by law to make.

i The judgement should be affirmed with costs.

i The result to which we have here arrived is not in harmony
" with the former decivion General Term in this case (reporied U8
“Barh 217), but the evidence in respect to custom was not theu
* before the Court: and as that ic 2 muterial and centrolling fact in
" the case as now presented, we do not consiler the former conclu-
, sion ae anthority controlling our present views.

!

oD Lord, for tiie appellant : G Dean, for the respondents.
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MONTHLY REPERTORY.

COMMON LAW.

EX. Duke v. Asunr. Jan. 16.

Fjectinent—Landlord and Tenant— Estoppel—Title.

In cjectment by landlord against tenant, on proviso for re-entry
in a lease, reciting and *‘ subject to” a former lease to another
party, the tenant cannot dispute the landlord’s title.

EX. C.

Contract smplied—Agreement (o appear at (rial without subp@na—
Cause of action— Damages.

The plaintiff, with the view (known to the defendant) to obtain

a divorce from his wife on the ground of her havng been jusane

at the time of the marriage, employed the defendant, a medical

man, to observe her, und also to enquire into her past lustory and

YeaTyay v. DEMPSET.

procure evidence of her insanity at the time of the marriage, and |

to make it available in the suit, and the defendant was to be paid
for what he did. The defendant did not appear at the trial, and,
his evidence being necessary, the plaintiff was in consequence
obliged to withdraw the record.

Held that this was cvidence of an undertaking to appear and
give cvidence at the trial without a subpoens, and also evidence of
substantial damage to the plaintiff.

Q. B. Wister v. WINTER.

Gift of chattel snter vivos— Constructive delivery.

To o gift of o chattel inter vivos it is not necessary that there
should be any formal delivery of the chattel by the dunor to the
douee; it is suflicient if the Jonoe takes possesion of the chattel
a8 owner, 1 pursuance of the gift.

Q B.

Master and servant— Injury (o servant from personal negligence of
master—dJomt Lalalily of co-proprietors.

Where a master of a coal mine authorized his workmen to use
the shaft while it was in an unsafe condition to his knowledge,
and an injury resulted therefrom to one of the workmen, who was
using the shaft without knowledge of the dunger.

Ileld that the master was liable for persenal negligence.

Held also, that where one of two partners in & coal mine acts as
manager, and is gwlty of personal negligence, his co-partoer 18
Jjointly liable for the injury resulting from such negligence.

MELLOR v. SHAW ET AL.

C. P.
WintoNy v THE Rovar Atnaxtic MaiL Stram Navigation Co.

Carriers—Luggage—Passenger.

A ticket was taken by an agent for the plaintiff as & passenger
by the defendant’s ship, from New York in .America to the United
Kingdom. On the ticket was this condition: *The ship will not
be accountable for luggage goods or other description of property,
unless bills of lading have been signed therefor; cach passenger
allowed 20 cubic feet of luggage free, but no jewcllery, bullion,
&ec., will bo carried as luggage.” No bill of lnding was offered to
the plaintiff.  The ship was lost and with it the plaintifPsluggago
on the voyage, by the negligence of the defendant’s servant.

Ield, that the stipulation for a Lill of lading as a condition for
the defendant’s being accountable was absolute, and that they
were ot liable for the loss of uny part of the plawntiff©'s luggage.

Q B. ParknrsoN v. Hannis.

Marme msurance—DPoliey on a share w an Electric Telegraph Co.—
Lerils of the sea.

A, previous to tho attempt to Iny down an electric cable be-
tween Ircland and America, had insured his share in the \lantic
Telegraph Co. The policy was in the usual form of marine in-
surance, with the addiiion of a special agreement that the insur-
ance ¢ should cover and include the successful working of tho
cable when laid down,” The cable was laid down, but proved
inefficient, partly by reason of an injury which it had undergono
presious to the shipment, and partly through natural effect of
the action of the sea.

Held, that the underwriter wasnot Jiablo to indemuify A. against
the loss resulting frum the injurious effects of the ordinary and
natural action of the sea-water upon the cablo as loss caused
by ¢ perils of the sea.”

Held also, that although the policy was expressed to be effected
on A’s ¢ c:hare in the Electric Telegraph Co.,” it was in effect
on the cable itself; and accordingly thut a loss of 370 miles of
the cable by the ¢ perils of the sea” came within the policy.”

REVIEW,

Tue Westyainster Review. New York: Leonard, Scott &
Co. Weare in receipt of the October number of this valuablo
quarterly, Itis at afl times acceptable. The contents of the
number before us are:—1. Eesays and Reviews. 2. The
DBritish Sea Fisheries. 3. Railways: their cost and profits,
4. Gibraltar. 5. The Encyclopeedia Britannica. 6. Idées
Napoléonicnnes, 7. The Religious Difficuities of India. 8.
"The Slave Power. ~The firstis a slashing nsticle against the
real or supposed bendage of the clergy of the Anglican Church.
Freedom of thought and freedom of action are advocated with
the usual ability which characterizes the productivns of writ-
ers who contribute to this Review. Tho second is an interest-
ing article on tho British Soa Fisheries. Its aim is to expose
¢ the awful waste of fish life” incident to the present system,
and to bring about economy. The third exposes the misman-
agementof Railways, entailing great losses where considerable
profits should be forthcoming.” The conclusion at which tho
writer arrives is, that the leading defect of the present system
is the absence of a direct interest on the part of managers in
diminishing the expenses and producing profits. The remain-
ing articles are of more or less interest.  We havonot time to

articularize them. One, in praise of the new edition of the
‘neyclopeedia Britannica, will mees with the approbation of
all who possess or bave seen that marvellous cumbinatiou of
industry and talent.

Gobey's Lavy Book.—The number for December is received.
It is enough to sey that the number is fully equal, i not supe-
rior to any of its predecessors. This magazine must be &
treasure to those for whom it is designed.

APPOINTMENTS TO OFFICE, &C.
NOTARIES PUBLIC.

WILLYAM REYNOLDE, of the Town of G uelph, Esyuire, to bea Notary Puplie
for Upper Canada —(Giuzctted Qctober 18, 1862,)

FREDERICK THNAS JONES, of tho City of Toronto, Esqum:, A;h:)rncpat—
1aw, to be a Notary Public for Upper Canada.—{Gazetted Octobet 25, 1502)

COROXNERS.

WILLIAM SPRINGER. of the Village of Ingersoll, Esquire, M D.._)to bo an
Associate Corvner for tho County of Uxfurd.—Uazetted October 18, 1562

DAVID KELLY.uf the Village of uniilia, Fsquire, M D. to bo an Assoclato
Coroner for the Connty of Simooe —~Gazetted October 18,152,

JOHN MACK \ULT. of Derehatm, Esquira, M D, to bo an Assoclate Coroaer

the stipulation for 20 cubic feet of luggage frec being an exemp- | for the County of xfard.—(tiazotied Oclober 35, 1562)

tion fram the charge <o far and po farther, leaving the passenger

cither to get o bill of lading for all for which he inteuded to make
the ship accountable, and at (he same time giving him the option 1 —~ -

of taking luggage under his personal control without o Wl of
lading, but in that case carrying it at lus owa nsk.

TO CORRESPONDENTS.

A SLasCRiFR—Your communlcation omitted, for two ressons. 1. Your real
nanie not fent to us 2 Question put of nu genetal interest, you must tako tho
adrtice of counsel upan §t.




