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DISCOURS DE L'HONORABLE G. E. CARTIER
SUR LE

CODK (IVIL DU BAS (CANADA,

(Pronomé le 31 Jiinvirr 1865, et tel «jue publié dans ^^La il/tnnve" du
4 Février 1866.

iM. t'OnATEun,—.lo ne iiciiso ims «iiio

depuis IMJiiiuii <lc.s Ciiiiiulas, les ciininbrcs

nient en doviiiit vllos iinn inuitiiro plus

im|K)rtiiiitc à (.xiniiiner, (juc celle de l'étii-

liii.sseniaut du Cudo Civil, qiin j'ai l'honneur
du !4(iumcltrc pré.scntcniont. Los c.xplica-

tiuiis «lue j'aurai à donner à ce sujet, sont

d'une iin]H)rtaucu majeure, et je vous prie,

ainsi «jno tous les honorables membres de
celte chambre, de me prfiter lu plus grande
attention. .Te eomnieiieerai par retracer

l'histoire des travaux des commissaires
nominùs |)our codifier les lois du Bas
Canada, et qui vous soumettent présento-

niunt lo résultat do leurs veilles et de leurs

étiules.

Vax 1857, lo discours de Son Excellence
renfermait le paragraphe suivant:
" Je ferai soumettre à votre considéra-

tion une mesure susceptible de rendre,

dans lo Bas Canada, la justice plus acces-

sible au peuple en général, et d'établir la

codification des lois et la procédure en
matières civiles dans cette partie de la

province."

La promesse contenue dans ces quelques
lignes, se trouve maintenant en grande
jiartie réalisée. En 1857, je présentai

une mesure autorisant la confection d'un

code |iour le Bas Canada. Ce projet sou-

leva alors de fortes objections ; beaucoup
disoient que cette entreprise était impos-
sible. J'avais jirévu les objections que l'on

pouvait faire i cette question, et j'avais

compris qu'il fallait auparavant applanir

beaucoup de difficultés, qui tenaient à la

loi alors en force dans cette pi\rtie do la

lirovincc. Parmi les défauts que l'on me
reproche, et que je reconnais du reste, on
met au premier rang l'obstination. Je suis

content (pi'elle m'ait servi en cette circon-

stance
; je persévérai, ut aujourd'hui je suis

heureux du succès obtenu.

Les commissaires soumettent à culte

chambre un code aussi complet et aussi

sage que celui d'aucune autre nation ; ils

vous soumettent aujourd'hui un travail,

(jui ne peut être surpassé, mCnic par le

Code Français, ni par le Code Justinien,

dont la renommée de sagesse est pourtant

si grande.
La première objection que l'on lit à mon

projet en 1857, consistait dans la difficulté

niénib de lo mutlre à exécution. En effet,

il ne s'agissait pas de faire uu code pour

le Bas Canada, mais bien de classer et

d'ordonner les lois alors eu force, en nien-

tionnont iiour chaque article !os autorités

sur lesquelles les commissaires s'appuy-

aient, pour affirmer que c'était là réelle-

ment la loi du Bas Canada ; celte exigence

devait rendre le travail considérablement

plus long, et jiour ainsi dire interminable.

Je jiersistai néanmoins dans ma résolution,

et le résultat, tel que présentement connu,

démontre <|uo je n'ai pas été trompé dans

mes prévisions. A chaque article du Code

est citée l'autorité sur laquelle il s'appuie ;

par ce moyen, on connaîtra toujours les

sources de notre droit, et il sera toujours

fnoilo d'y recourir, quand viendra le temps
d'interpréter notre loi. Ces citations, irâr

leur exactitude et leur grand nombre,
attestent un travail considérable de la part

des commissaires. Il a fallu du temjis,

sans doute, mais ceiHsndant celte précaution

était nécessaire ; il était im|K)ssible pour
nous de copier le Code de la Louisiane ou
le Code Français. Les commisnires, sans

doute, ont pris beaucoup d'articles du Codo
de la Louisiane et du Code Français, mais
il leur a fallu inclure aussi lo droit parti-

culier du Bas Canada, notre droit indigène,

renfermé dans les statuts, et nous pouvons
dire que sur tous ces points, ils ont pleine-

ment justifié l'attente du public.

Avant de passer aux olnervations et aux

I

suggestions contenues dans le Code, je dois

; dire un mot des savants légistes à qui ce

1 travail avait été confié.

Il existe dans l'esprit d'un grand nombre
une impression fansse, se rapportant à la

formation de la commission do la codifi-

cation et ce qui s'est passé i cet égard

entre feu l'Hon. juge-en-chef Sir Louis
Hypolite LaFontaine et moi. On a repété

et l'on croit que le regretté juge n'a pas eu

l'offire de faire partie do la commission ; ou
que du moins, si l'offre lui en fut faite, ce

fut de telle manière qu'il ne pouvait l'ac-

cepter. Je suis bien aise de jwuvoir

aujourd'hui démontrer que cette impres-

sion est fausse. Une lettre de Sir Louis

Hypolite LaFontaine, lui-même, démontre
que l'offre lui fut faite de soumettre sou

nom i Sir Edmund Ilead. Je dois i sa

mémoire comme à moi-même de lire cette

lettre. Voici la demande quo je lui

addressai à cette occasion.

Toronto, 28 Novembre, 1857.

Monsieur,—J'ai l'honneur do vous de-

mander de vouloir bien me permettre de
soumettre votre nom à Son Excellence, le

gouverneur-général, dans le but de fournir

à Son Excellence l'occasion de vousnommer
comme l'un des commissaires qui devront,

sous les dispositions de l'acte de la 20e

année du règne de Sa Majesté, chapitre

4'3, codifier les lois du Bas Canada, en

matière civile. Tout en vous témoignant

l'espérance que vous voudrez bien acquies-

cer à ma demande, je puis vous intimer

que si vous y accédez. Son Excellence

l'apprendra avec plaisir.

J'ai l'honneur d'être, votre très-

humble et obéissant serviteur,

Geo. Et. Cartier.

Sir L. H. LaFontaine, Baronnet,

Montréal.



Sir Luiii^ Uy|iulito iiiu tù|iuuilit par la

luttre suivante :

Muntr6ul, lur Dùcciiibro, 1857.

Monsieur,—.T'ai riioiiiiciir il'uccuscr rù-

cuptioii ilu votro lettre, daiiM lm]iicllc vuiis

me dcmaiidoK " ilo vouloir Itieu vous pcr-

luuttro ilo soumettre mou nom li Son Excel-

leucc, le gouvcrneur-géuiral, ilnns lo but

lie fournir & Son lixoellence l'occasion ilc

me nommer comme l'un îles commissaires

iiui ilevrout, sous les ili»i)ositions ilo l'acte

(tu la 20o aunéo du rOgne du Sa Majesté,

chapitre 43, codifier les lois du Bas Canada,

en matière civile."

Ju suis bien sensible à l'assurance que
vous me donne/, «luo si j'accède à votre

demande. Son Excellence l'ajuirendra avec

plaisir. Néanmoins, je me truiiku Jnns la

nécessité do vous répoudre que je ne puis

accepter l'ollre que vous me faites j de
trop fortes raisons s'y opposent : la première,

qui est la seule qu'il me sulKt do donner,

est l'état de ma santé, qui ne me jiermet pas

d'entreprendre une tâche aussi laborieuse

ipic colle de la codification.

J'ai l'honneur d'être, votre très-

humble et obéissant serviteur,

L. II. LafoiNtai.ne.

L'Honorable G. E. Cartier,

Etc., Etc., Etc.

Dès cette époque, le regretté juge-en-

ciief ressentait les uiteintes du mal (lui

nous l'a enlevé, et qui nous a fuit perdre

eu lui un des personnoges les plus distin-

gués, comme politique et comme juris-

consulte.

Des dillicuités étant survenues subsé-

quemment, l'action du gouvernement sur

la codiiication se trouva interrompue. Je
laissai le Canada pour l'Angleterre, en
Septembre, ISfiS, et je restai absent jus-

qu'en iléceuibre de la mémo année. Ju
dois dire qu'à mou retour je réitérai mon
olfre, en espérant ipie la santé du savant

juge |iouvuit s'être assez, rétablie, et qu'il

[louvait alors accepter ; mais il me répondit

que les mêmes raisons existaient encore, et

l'eiupécliuiint di^se roniire à ma demande,
il c|u"il devait me remercier de nouveau
ilii témoignage de eonliance que je lui

donnais.

Voyant (pi'il liiillait cesser d'es|iérer son
acceptation, je fus obligé ili; (iiire autre-

ment, el en Février, liiM, la commission
tilt ilelinilivi'iiii lit tormée de MM. les

llouoiables Juges Caron, Uay et Morin
;

qui leruriMit l'autorisation de commencer
lis travaux piélimiiiairesdii grand ouvrage
qui leur était eonlié. Ils eurent ))our

secrétaires les deux liommes les plus ajites

à ce gi!iire de travail qu'il fut |)Ossible de
trouver, MM. U. Beaiidry et T. K. Ramsay.
r^a lui exigeait que les deux secrétaires

connussent bien les deux langues ; il devait

y avoir un secrétaire anglais, mais bien

versé dans la liingue française, et un
secrétaire fraii(,;us, (|ui eût également une
grande eunnaissanee de la langue anglais'

M. lieaiiilry, il n'est pas besoin de le din',

(|Uoic|ii'oi'eiqpant le modeste [uisto de
ti'reflier de la Cour d'Ajipel, était remar-

quable par une connaistance parfaite de la

jurisprudence de nus décisions. M, Uamsay
jHJssède une éducation classique parfaite,

et est bien connu comme écrivain anglais.

La connaissance qu'il avait de la lungiu'

française lui permettait de comparer les

deux textes et de voir i. la perfection de la

traduction. Je regrette que juir suite île

causes ixilitiques, on l'ait forcé d'aban-
donner cette charge, (|u'il rem plissait avec
tant de talent et de capacité. Cependant,
je ne puis m'einiièeher de dire ijue la

noniiimtion du sou successeur fut iiiite

avec b aieoi'j) de soin, et iiiie M. MeCord
s'acquitta do son devoir, i. l'entière salis-

faction du tons les membres du la com-
mission.

L'IIuu. Juge Caron, un des eonimissuires,

é'ait certainement un des hommes ipii

avaient lo plus de droit àcette charge ; son
amour du travail et ses talents le dési-

gnaient à une pareille |iositioii. Il fut

successivement fllembre du rarlement
rrovinciul avant l'Union, et après l'Union,

Membre du Conseil Législatif, l'iésident

do cette Chambre ; et durant tout ce temps,
il prit à la législation une part qui donnait
au pays une garantie que le travail qu'on
lui confiait ne pouvait être placé en meil-
leures mains.
Tout le monde reconnaît le génie philo-

sophique de l'Hon. juge Day, sa puissance
d'analyse considérable. Lorsque j'étais

encore jeune avocat, j'ai eu occasion de
juger do ses connaissances légales, lorsqu'il

remplissait lu poste du solliciteur-général.

Il fut nommé juir" & nn ûgo encore peu
avancé, mais il omprit du suite ipi'il y
avait, dans son éducation, une lacune à

remplir, et il s'ap|)liqua, avec une ardeur
et une constance dignes de tous les éloges,

i l'étude de la langue française. Un a
toujours admiré la persévérance avec la-

quelle il a sans cesse cherché à augmenter
ses connaissances légales, l'ar son es])rit

philosophique, et jiar son aptitude à saisir

parfaitement la raison des choses, il devait
puissamment aider le travail de ses con-
frères. On disait que l'IIun. juge Morin
n'avait (pie peu d'expérience coinine avocat
et comme jurisconsulte. Ceux(iui faisaient

celte objection ne connaissaient point l'in-

telligence (pi'il pouvait déployer pour un
semblable travail, et maintenant j'ai le

témoignage do ses deux collègues, décla-
rant qu'il n'aurait pu (juo très-diflicilemciit

être remplacé. Voilà lo personnel de la

codification, tel (jue désigné en 1859.

Je passerai maintenant aux observations
sur leur travail, présentement devant cette

chambre. Les commissaires étaient auto-
risés à soumettre des amendements en
regard du texte de la loi, mais d'une
manière parluiteinent distincte do la loi

elle-même actuellement en force. Voici
les principaux aniendcments qu'ils jiré-

scntent dans leur ra|iport.

Au Traité des obligations, ils expriment
l'opinion qu'il vaudrait mieux adopter la

disiX)sition du Code Napoléon, qui veutciuo
dans une convention, lorsqu'il y a eu des
dommages de stipulés, le juge soit tenu de
s'en tenir aux termes mêmes do la conven-
tion ; de préférence à l'ancien droit français,

qui pcrment au juge do réduire ces dom-
mages. Ils i)ro()osent d'abolir la distinction

(pie fait le droit romain de la faute lourde,

grave et légère. Ils expriment l'opinion



fjiio In prouve vorlolo, nu linti d'filrn

liiTinisc Noiilnmoiit ilniis niiocniiiin n'cxcù-

ilnnt pus îfi2r>, dt'vrnil f^lro rrçiir dniis los

rnimos jiisrpi'i ifiSO.

Uointivcmcnt à la vente, ils croient pr6-

R'riibliî ilti rendre lu vente parfuito par In

convention, sans rendre la tradition néocs-
.snirc. Au titre du louage, ils pro|iosent

d'abolir la loi notuello qui 6tnblit lu ri-so-

lution du bnil, dans tous les eas do vente
dos bious loués ; il résulte beaucoup d'abus
do cotte disfositioD ; le propriétaire fait

souvent une vente simulée, duns le seul but

do faire déguerpir le locataire. L'union-

dumcnt n'est suggéré que dans le cas do
vente volontniro, et pour toutes les ventes
forcées, l'uncitm droit reste en Ibrce. Il

résulte aujourd'hui de grandsembnrrus pour
la truiiNmission do In propriété foncière,

|iur suite do nos luis sur les douaires. A
l'avenir, uno femmo devra faire enregistrer

son contrat de mnriugo et désigner sur cet
acte les immeubles alll'ctés nu douaire.

ITne telle dis]K)sition no nuit en rien aux
droits de lu femme et des enfants, en mémo
temps qu'elle empêche un acheteur do
bonne fiii d'ôtre forcé d'abandonner sn

propriété ou do la jmyer deux fois. 11

pourra s'assurer, pur co nu)yeu, de toutes

les charges imposées à lu proi)riété qu'il

nchùtcra. Un amendement à la loi des
successions propose l'abolition des biens

propres, et I iissiniilutiou de notre droit au
L'odo Na)ioléoii. Les commissaires pro-

posent aussi d'abolir les dons entre éjioux,

et le droit do résiliation de donation, |>our

cause desurvonuuce d'enfunts. A l'article

des testnmonis, ils suggèrent d'adopter la

suisine teslunicntuire ; cet amendement
niu'ail certniuenumt pour cffi:t d'éviter bien
des procès. L'ubotitioii do la prescription

do 100 ans est éguloment projHjsée, comme
parfaitement iiuitilo ; il en est do mémo
do celle do 20 ans, qui n'a plus su raison

d'être, ])ar suite de la grande facilité de
communications qui existe aujourd'hui.

Il n'y a aucun amendement nu titre de la

communauté. Voilà tous les changements
im|)ortants suggérés ynt los commissaires.
hii lo projet du Code est adopté, nous
pourrons eu être fiers, et dire que sous ce

rapport, nous n'avons rien à envier à

aucune autre nation. Une des plus grandes
difficultés qui se présentaient |K)ur lu con-

fection d'un code pour lo IJas-Cnnada,

jirovenait de lu diflérence qu'il y avait

dans lu lenurc do la terre ; mais par une loi

dont je )iropos:u l'adoption on 1857, la

môme loi fut étendue aux townships
;

l'uniformité fut établie. Cette loi de 1S57
lit disparaître non seulement une grande
ilifllcaité do la législation, mais encore un
obstacle au progrès général do notre pays.

Ou a souvent reproché aux Canadiens-
Français do no pas vouloir s'établir dans
les townsbijis; leur conduite s'explique

cependant d'une manière parfuito, de
même que celle des émigrants. La loi

régissant co torrilotre n'était pas définie,

et ils ne pouvaient jamais être certains

qu'en achetant un terrain eu cet endroit,

ils n'achotaiout pas un procès, et si eux ou
leurs enfants n'en seraient pas dépossédés

un jour.

Les commissaires avaient ])0ur instruc-

tions de n'inclure dans le Code aucune dis-

position relative à la tenuro seigneuriale.

La loi do 1854 avait bien en grande partie.

akili In tonuro «oigncurinlo, mais conon-
dant elle était encore on force dans I Islo

de Montréal, qui upmrtiont aux •Sidpicieni,

dans la seigneurie des Deux Montagnes ot

dans qnehiues seigneuries du comté de
L'Assomption. Mais l'noto do IH59 a fiiit

disparaître toutes ces différences et l'uni-

formité a été rendue complète, et tontes

les terres sont maintenant on fraiio-allcu

roturier.

En 1859, j'insistai auprès do mes col-

lègues Cunadiens-Krauçais sur lu nécessité

do faire connaître la loi française aux
anglais; ce moyen était le plus sitr do
lu faire apprécier et conserver.

Lo travail do lu codification se présente
sous des nuspiccs importnnts, vl tout fuit

csiiéror quo les résultntsquo nous ou augu-
rons seront réalisés ; d'ailleurs, co Ir.ivnil n

été fait à l'imitation du Code Français, ot

en marchant sur ces traces, il n'y avait
aucune crainte |iour nous do uo jias réussir.

Quand on discutait le Code Nnjioléon au
corps législatiffrançais, lienjamiii Constant
essaya do ridiculiser cef'o (L'Uvro,en disant
qu'elle no contenait rien >',. roinnin, et

que ce n'étnit que In rédaction in articles

du droit déjà en force. Les coinnissaires
revendiquèrent rim|)ortanco de leui' travail,

en disant que co qui paraissait lu. défaut
pouvait être uno précieuse qun'.ité. I^ii

loi d'un pays n'est pas seulement \n

résultat do l'arbitraire, et ne sj forme ]ins

par caprice, elle est le résultat do l'habitude

du peuple, appliquée à tous les actes de In

vie jiour 1<.\j régler. Notre droit n les

mêmes origines (jne lo droit actuel français,

et il a été puisé aux mêmes sources. Il est

tiré en grande partie du droit lomain, qui
est regardé par tous ceux qui l'étudicnt,

comme su))érieur à tout co qui n pu être

produit par les autres peuples. LesKoinnins
étaient remarquables par leur esprit d'éco-

nomie et positif; les grecs avaient plus
d'imagination et ont excellé surtout on
politique ; leurs publicistes n'ont jui être

surpassés ; mais les lois romaines ont gardé
le premier rang. Lcrminier, professeur

do droit à Paris, disait que le plus bcnu
livre, après l'Ecriture Sainte, était le droit

roinaiu. La coutume de Vnris forme aussi

une des sources do notre îroit. On sait

qu'entre toutes les cent > i- v do France,
celle do Paris était renn.r .'lublc par la

sagesse do ses disiiositions. i^cs divisions

peuvent mancpier d'ordre et le stylo eu
être obscur ; mais on no peut n'en pas
remarquer la concision et l'énergie. Du
reste le parlement de Paris a toujours été

composé des avocats et des hommes de loi

les plus distingués de In Franco.
Je dois dire maintenant un mot do nos

statuts. Chaque peuple à une loi indigène,
un droit particulier, résultantdesn position

et do ses besoins ])articulicrs. Depuis que
le Canada est devenu une colonie anglaise,

nous avons fait entrer dans notro droit plu-

sieurs dispositions nouvelles, qui devaient
faire partie du Code. Le Code Civil sera
suivi d'un Code do commerce. Les com-
missaires ont adopté à ce sujet la division

du Code Napoléon. Les trois premiers
livres se composent des nicnies matières
et le quatrième livre traitera des contrats

commerciaux en particulier, comme les

lettres de change, etc.

A la Louisiane, après que le Code civil

fut promulgué, on songea au Code de
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commerce { mais le premier étnit «i complet,
i|u'on l'aperçut qu'un nouveau Code Remit
inutile, et t|Uo toutes !<•« dinponilions, tlont

pourraitM compoeer le Code de Conimerco,
se trouvaient déjà dont lo CchIo Civil.

Il avait été résolu, délie commencement
du travail des commisMiires, qu'ausiitût

qu'un rapport important serait prêt, il lorait

adreué aux juges, niiu qu'il lissent leurs

commentaires et préientasient leurs objec-

tions. Cette réiolution a été nccumplio à

la lettre de la part dei oomminnires; mois
il n'y a qu'un seul juge qui ait répondu i

l'attente du gouvernement i cet égard, et

qui nit est envoyé ses observations, l'Hon.

juse Winter. Le Code n ou trùs peu de
publicité just^u'à présent, et ce|iendant il u

déjà rendu do grands services aux avocats

et nux juges ; c'est la meilleure preuve de
sa grande utilité dans l'avenir. Chacun
connaît les graves difficultés qu'eut i sur-

monter la Franco, avant d'en venir i la

réalisation du projet du Code qui fuit

aujourd'hui l'udmireliun du monde entier.

Il ne serait pas juste cependant de laisser

toute la gloire de cette entreprise à notre

siècle. Louis XIV, Louis aV, Colbert,

Lamoignon, D'Agtiesseau ont l'honneur

d'avoir conçu ce projet, que diverses oir-

constances les ont empêchés de mettre à

exécution. Mail c'est à Napoléon I que
revient la plus grande part de la gloire, et

on ])eut dire avec lord Drougham qu'il

pourra se présenter i la postérité avec sou

Code i la main. Louis XIV, aidé des

conseils de Lamoignon, avait résolu de
codifier lescoutumes de France; les grandes

coutumes étaient alors au nombre de 60 ot

les petites étaient au nombre de plus de
200, ca qui faisait dire à Voltaire qu'en

France, on changeait de loi chaque foii

qu'on changeait de chevaux de poste.

Louis XIV, après avoir établi l'unité de la

monarchie sur les ruines de la féodalité, fit

organiser par Lamoignon, une commission
2ni s'occuin pendant deux ans de la codi-

cation, mais sans produire d'autre résultat

qu'un ouvrage de la plus grande utilité,

les arrêtés de Lamoignon. Voyant que
son projet ne pouvait être exécuté, Louis

XIV publia ses ordonnances si connues de
1667, 167:^, 1681, et autres, qui ont servi

de base au Code Napoléon. Depuis cette

époque, la codification ne cessa de pro-

gresser sous difftrentes formes, jusqu'à la

constituante qui décréta riiiiirormité des

lois de la France. L'Assemblée Législative

et laConvention se succédèrent,sans mettre

i exécution le projet do la Constituante.

Sous la Constituante cependant, Camlm-
cérès présenta un projet de code qui fut

rejeté, parce qu'on ne le trou\'ait pas assez

révolutionnaire ; il s'était guidé dans son
travail sur la coutume de Paris, sur le droit

romain et sur les ordonnances. Le travail

fut repris par le premier consul, et après

quatre mois de travail, la commission qu'il

avait nommée présenta son rapport, qui
n'était en grande partie que la reproduction

du travail de Cambacérès, ce qui explique

pourquoi il fut fait en si peu de temps. Il

fut promulgué e^^ 1804.

On a dit que la commission du lia»

Canada avait siégé longtemps. Voici ce

qu'il y n de vrni à cet égard. I.a commis-
sion flit or^nisée en (évrior, I8.^9, mois
de suite In juge Day partit iMUir l'Kiirope,

d'où il ne rt-viut nue dans i'élé. l'uis le

juge Moriii Ait molade |iendant près de six

mois, et ee ne fut que vers le mois du
Juillet que les commissaires commencèreiil
leur travail, qui a ainsi duré quatre uns.

Le Code do Procédure Civile est aiwo;;

avancé, et il |iourra prochainement être

promulgué. Le code aujourd'hui devant
les cliunibreN est une (Piivro im|>ortni)tt>.

8i le Canada veut grandir, s'il veut con-

server son individualité et sa nntioiialilé,

rien ne som plus cajublo de réaliser ses

pspérniiresiiuo l'adoption d'un code de lois.

Le iKuiplo romnin fiit grand, surtout ]>iir

ses lois ; ses cotinuêtes sont séporéos, suii

nom mémo est disiniru, mais ses lois ont

survécu à son Hnéantisscmoiit, et il n

iiniKwé ses lois i ses vainqueurs. Le nom
de Na|)oléoii sera plus célèbre |iar les lois

(jii'il II établie!! que pr les coiimiétes qu'il

a fuitcti. 11 fut obligé d'ubniidonner non

rôle do domiiiuleur do l'KuroiH<, niiiis mm
Code est resté, moins IcsdisiKuiitions sur le

divorce et sur les sulistitiitions nu second'

degré.

(jiiaiid 1rs lois du Dus Cuuudu |)oiirroiit

être mieux connues, que l'étude et l'appli-

cation en seront plus faciles, nos voixinsdu

Haut Cunuda ot des ]iruvinces du goiftt

nous l'emprunteront; et il aura hou influ-

ence dans lu confédération, si elle a lieu.

Le droit criminel reste intact. Il tient

de l'ordre jiublic et l'un a pos cru avaiila-

goux d'y rien changer, et nous devons le

conserver tel qu'il est iiruniiilgué en Angle-
Possétlant le droit criminel anglaisterre

et le droit civil romain, nous avons In

meilleur système légal qu'aucun |)euple

puisse posséder. A pro|io8 du droit criminel,

je ne puis ne {tas faire mention d'un lioninio

qui a contribué, pour une grande |iurt, i

fitcilitcr son étude et son apulicutioii dans
notre pays. Je veux i>nrler du juge Black,

juge de l'amirauté, qui a pro|>osé, en 1841,

l'adoption des actes de sir Robert Peel, qui

guident l'administration de la justice crimi-

nelle en ce pays, -depuis cotto époque.

J'apprécie i une haute valeur les talents

aussi grands que la modestie do l'hon. juge

Black, et je les ai fait apprécier i mes
amis. Je ne dois pas non plus oublier, «n
parlant de ceux (|ui ont contribué nu progrès

de la législation du |>ays, AI. VVickstced,

3ui a pris une si large jHirt i la rédaction

es statuts.

ÏA mode de promulRatiou du Code sera

le même à peu presque celui qu'on n suivi

pour les statuts refondus. Le gouverneur
signera un rûle du Code, <pii sera aussi

signé par les greffiers de l'assemblée légis-

lative et du conseil législatif. Les amen-
dements rapportés |iar le comité, seront

réunis en une cédule, Inquelle sera soumis.-

au parlement, et ses amendements seront

incorporés dans le Code par les commis-
saires eux-mêmes. Puis Son Excellence

fixera par proclamation le jour où le Code
deviendra définitivement en force,

L'hon. proc-gén. Cartier reprend son

siège au milieu des applaudissements de
toute la chambre.



TARLIAMENTARY DEBATES

CIVIL CO\)L or LOWEH CANADA,
lli'prJntid /ilfnilini frcuii llio n'|KirU of tlip Ijiioltoc Moriiiiif; Chroiiiclp, of tlie I9th

Aiit!;imt,2nih Aiigiittt, ami lit 8f>ptpni)tcr, 1865.

(18//; Aiifiuitt, ISiIft.)

nvil. rotlK OF I.OWER (UKAUA.

Hoii. Mr. CARTrER inovod tliit llio

Kiiimo f;o iiilo roniniilti'o on tlui Mil n*-

npciUiiif,' tlu' Civil f'Dcii' (if LowtT riiniuln.

lluii. Mr. DORION nskuil l\w llmi.

AlloriU'y-(icii<"riil lOusl Imu' lin iiitciuloil

tu jtruuuL'd in tliiM niiittcr.

Iloii. Mr. CAUTirCR siiiil lu^ .•tii|i|Hi.sL>(l

il waN IIS woll timt tlio Itill nIioiiIiI Iio ni-

lowi'd lu g(i Ihruiigli (Miiiiiiilti'c. Thon
iioiiio diiy coiild 1)0 li\fd for rcociviiig tlic

rc|iorl ol'lliu Cdininiltcciiiiid iipon tliiit diiy

vus coiild liiivi! tlif discussion ii]hiii uny
|HiiiitN ii|M)ii wliicli liuli. gciitlonu'ii u|ipii!«ito

Wi-ro désirons nrjoining issue.

lion. Mr. DOUION said lin Wiis williu};

to iicc(-pt llic |Mipusitiun.

AIUt somo fiirtlicr discussion

—

lion. Mr. CARTIKR snid Unit Fridny

ncxt coiild 1)0 iixfd lor rccoiviiig thf rejiort

llui Coiiiinillce of tlio Wliolc. Ho woiild

know a (liiy or Uvo bcforo if tho lion.

Fiiiuncu Ministor intendcd goinj; on witli

liis liniiiiciiil stiitomonl, iind if lie docs, wo
(•an lix somo ollier diiy for llio Code.

Slionld, lio\v(!Vur, nny contingcncy nriso

to provont lliiit lion, gtiitlcmiin [Mr.Cinlt]

Iroin procoi.-diiifr us lie inlcndeil, tlicn we
conid go on willi tlin CcmIc.

lion. Mr. DORION snid ho snpnoscd it

Wiis to lio iindorslood tliiit if tlio lion,

fiiiiincu ministor iiiiido )iis slntement on
Fridny, llie Code woiild uni bn disRusscd

on tlmt day.
lion. Mr. CARTIKR wns iindorstood to

reply in tlic negntive.

Tlio motion wos thon cnrricl.

The lionso tlieii went into Committce,
Mr. TASCIIEREAU in Iho Chnir.

Tho liill \<rns roportod from Committec
wilhont discussion.

(asz/t Augttst, 18G5.)

lion. Mr. CARTIER movcd tlmt tho

Report of Ihe Commitleo of tho Wholc on
tho Act rospecliiig tho Civil Coile of Lower
Citimdn, iind tho question of concurrence
on tho résolutions roiKtrtod from tlie snid

Commitleo ho tnkon into considération.

lion. Mr. DORION snid tliis wns ono of
tho most im|K)rtant pièces of Icgisintiun

thnt hnil corne before llicconntry since the

Union. It was évident that, after tho

Commission having becn in session six

yenrs, from theappoinlraentof a Secretary

to it tho other day, that it wns likely to

sit six years more. Ile objected to the

hurry with which the code liad boeii passed
last session. The liousc hnd oiily gonc
through the aineiulinents siiggcslcd by the

Codification Commissioners tliemsolves.

Tho Commillee of the llouso had nevor
rend the code, but only tlic suggosted
nniondmonts to the présent law. ()iie of
tho principal objections lie had to the code
was that the codifiers wore doing away

;

with tint necrtsity of tradition aitogotlier.

,

Tliis wonld cause cndicss difHctilty and
litigiition, inasninrh ns when a croditor
seiwd projierty, lie would (Ind thot a snlo
had takcn place two or Ihreo ycars lioforo,
iilthongli tho property woa still in tho pos-

;

session of tho vendor. Then wo (bnnd a

I

diircrent provision for other roal ostato

]
than miiiing lands. lu ono kind of rcal
estato we found ihat rcgistration within 60
days nftcr iiurchaso wonld havo tho eflbct
of proserving tho rights of the pnrolmscr

;

in tho case of sales of other kinds of real
estate it was jirovided thut rcgistration
williin 30 days wonld préserve the pnr-
clmser's riçhts. Why shonld there bo any
diflérenco m Ihis niatterî The hon, gen-
tleman went on tocomplain that undorthe
pénal clause, or clause rclating to stipula-
tions for damages arising from the non-
performance of a contract, tho pcrson fail-

ing to carry ont tho agrecment might be
nbscdutely ruined by being mado to pay, not
tho actiiut damago, wbicli he had caused,
but .soino large siun which Imd heen atipn-
lated as tho nominal damago. He would
liave much preforred the old nile of our law
on that snbject. IIo aiso found objection
to tho change respecting the faculty de
réméré, It was, ho thonght, only right
that there shoiild bd a small dolay gninted
to the vendor in siich cases. Under the
change now proposed, tho moment tho
ùelay stipulatcd for re-purchase had ex-
pired, tlicro was no fnrtlier delay whatever.
Jt was wrong, ho thought, to hâve the pro-
vision which had bcen made respecting
the signature of authentic acts, inasmuch
as it coiitained a singular contradiction.
In tho article 98, relative towills^he fonnd
another singular and contradiotory provi-
sion to the cfiect that notariés coula not be .

relatcd to the party, but the witnesses
might. IIo found, howcvcr, that in an
ordinary decd the notary could be related
to tho parties, and the witnesses could not,
to the degrec of second cousins even. The
hon. gentleman proceeded to a minute
condeinnatory criticism of other provi-
sions about witnesses to wills. Ho found
niso that the codifiers had come to the
conclusion that there was no limitation

to tho right of entail. Another objection

to the code was keeping in it the pro-

visions as to légal and customary dower.
There was no good ground why this clause

should bave been retnined. In registry

another unwise altération hnd been made,
rendering it necessary to register deeds foi

tho transfer of real estate, at full length,

except in tho case oflicitation and division

between co-heirs and co-proprietors. This
change would entail an expense of $20, in
))ayment of the Registrar, instead of only
$1 or $2, which was ail that should hâve
been rendered necessary. The removal of
the restrictions which formerly protected

and cnsured to the chiidren by a first wife



u ilwro ul tho mrcnlal |)ro|M*rty,U<nviiiK it

ns now pntu'Xoa, nptiuiinl willi a littliur tn

n'we nll tu tlip «iiooiij fuinily, wni nn ini-

menso chntiKa. Thcn, ORniii, tho wonllng
of thn nrticl« nlHiiij tlio diulatioii of wilU
wna vury cGuniiml. The liuii. ({initluiiiiiii

uxproaRod (iJMont frDin thfl wixduni o( tlio

clatiiu ri'i|H)ctirif{ civil ilnntli, iniiNiiiiii'li an

it wa« excociliiiffly cuiitnulictory in ri>RarJ

tu tho iliiuliility ariniii); fruin ri<liuiuiii pru-

fosiion. Ilu (lui iiut think tho cluingus tu

which ho hnd takon excontion wi;ru l'or tho
butter, iind he l)cliovc(l timt iinixirtuiit

changea in tho co<lu might huvit Imon ntili-

luitted witli iidvantago.

Mr. GHOFiailON briullyuddruMiud the

Iluuse in rol'uronce lu a roniark which ho
hiid inadu dnring the i«|ioecli <if tho hua.
ineniber fur Hoclieinga [Mr. Duriun], de-

londing hiniielfugainiitau exception tukon
therotu, by thu lion. Atturnoy-(touuriil

l<la»t i and concliiding with lomo roumrks
ii|ion détails of tho code.

Hon. Mr. CAUTrEll sai>l hu wonld bo
must happy tu hear any romurks ur aufrges-

tiuna which hon. monibcrii uf this Iluuie

had tu mako in rcs])ect tu the (?oile and itii

amendmcnta,8o that ho might bu in a |K)si-

tiun, whcn rcplyiug tu tno huu. niombur
for Huchoiagii [Mr. Duriun,] tu embriico
tho wholo ningu of argnmi'ntN of hun.
gentlemen.
Mr. DUNKIN confirmcd tho sUitonicnt

that the committeo last session had nut
l)eon ablo tu examine thu ontiro body of
tho code, wliich had rocoived but a alight

oxamination at tlie liands uf tho memhcrs.
It should bu wcll rumombnrcd that no
committee uf this Ilunso Imd as yct rcally

oxamiaed this grcat work. Not thinking
that tho codo wonld bo presscd throngh
duriug this hnrried session, lio had uot
aiifRciontlv examincd tho codo diiring tho
rcccss. Bofuro ho would cnll attention tu

some of the clauses which he thought rc-

(luired amondraont, he wuuld wait to hear
the cxplanations of the Ilun. Attornoy-
Oeneral. Ho referred narticnlurly tu the
clauses rcspecting civil doath.
Hon. Mr. CARTIER said thcre had

beeu un important amondmcnt suggcsted
in Committeo which would serve ns a
guide to changes of a less important cha-
racter.

Mr. DUNKIN felt that the discussion of
this code had been uf tho must incomplète
nature. If, however, the Government wero
determined to push it thruugh, he wuuUl
ofier it no objection. Ho thought therc
should be a delay of a year hetwcen tho
promulgation of the codo and its coniing
mto force, to givc professional men time to

acquaint Ihemselvcs with tho new provi-
sions.

Hon. J. A. MACDONALD said that as
regards the codo undergoing revision by
the House, is was eut of tho iiuestion that

a Législative Assembly could undertake
tho codificatioa of a national code of laws.
The only thing that governments could do
and had dono in such mattcrswas to sclect

tho most ablo and skilled lawyers for the
work of codification in whom was reposod
implicit confidence. It would be merely
destroying the work of such well qualified

workmen,if the législature interfered with
thcir labours. Législatures must receive
such Works as they would any other kind

•>l Work l'rum the liatiiU o| iikilli'd iirti/.nuii.

Any action bylhe llounu nIiomUI bc nii'roly

a p<<tiliun oHi'ring suggeittioiiN lo lliu (UmIi-

llors on nertuiu |H>culiar iMiinlH, or in llin

ciiiii of duulits na the l>.irt of llii> iMHlilicrH

UN tu wliiit thu liiw riMilly wiit ia minn' piir-

ticulurs, rnrlinmout could decinri' whiit

tho liiw was. Uah'ss the iimumluiniitN tu

this cu<le wcre very niinn'ruus, tliuru wiim

nu ubjcct in its liuiiig piisnod ia con-

nexion with H eumniittee or withoiil n

committeo,

Mr. DI'NKIN duNirnd ualy lo urgo

strungly on tho Uuvornmont tho prupritily,

or rathor tho absuluto nocos^tity, uf alluw-

iiig Numo iloliiy iM'tweoa tho promiilgaliun

and tho nuaiing in lurco it{' tho aow cihIo.

It wuiild roiiiiiru that loagtli ul timo fur tho

public tu ubtain un idca uf thi> changcN
wliiuh woru boing niitdo, Thoro wii.s ia

the public mind a lixod upiiiiun alniat cer-

tain lawN uad ciistuiuN, with roN|H>ct tn

which changes UmI booa laado. Thi'ro,

for instaiico, was tho c/nmr comininnloirr.

Kvcry ]H<rson understtMMl that accurdiu'; lu

tho présent syslom une wns ualy liublc for

tho umiiuat uf damages nctuiilly prnv<>n ;

and |MMiplo tbcroturi! wuulil not IiunIIiiIo tu

sign n cuntract cuntaining uay piMiiil

clauses, huwovorunoruiiN. (lailor thèse oir-

cumstuuccH, ho thought, as airoady Mlutcd,

that—if nut a your at lonst NutnriiMil lime
tu |)crniit uf a ae.isiua b(!iag liold in the

iatcrval—shuald bo alluwod to eliipse lie-

tween tho proniulgiitiou uf tlin ruiln nml
ils coming iatu turcc.

Hon. Mr. UORION ndvortod lu llic liid

that tho Froacli Cudo had liooa wioarofiilly

cunsiderod and disoiissed, that tho diNrus-

siun occupied sunu) thirty-fivo ur forty

vulumcs.

Hun. Mr. CARTIER, roplicd, showiug
tho great longth of lime which llio forma-
tion uf a c<k1o in Franco had occupied at

various periods and tho nuuibcr of oxperi-

ments madu ia maay roigas, caiiscd by Ihc

numberufcustuiJisuriho variuiis provinces.

It beiug six o'elock, Iho .Spe;ikcr leh llie

chair.

Aller the rccosa

The .SI'EAKER took tho chtfir at cight

o'elock.

The debato oa the code was rcsumod.

Hon. Mr. CARTIER said lie wuuld pru-

cecd to aaswor the observations and argu-

ments of the hun. membor for llucholaga

in the langiingc lie himsolf hn<l used.wilh
which, thoupli Euglish,most u( his Freacli

Canadian friends woru ilimiliar. At the

ouUct tho hua. mcmbcr hnd fuiiad fault

with the alleged precipitate mannor in

which the Cunimittce had goae through

tho oodo. Ho [Mr. C.] thought the re-

marks on the subject wcre not warranted.

Tiie Committeo liad dono its work ia the

most fitting maaner, and every umend-
ment suggcstcd by the codifiers had beea
takcn into considération. Not only was
this the case, but the committeo oa niany
occasions, ia order to be infurmcd of tho

alteratiuas in the commun law, called tho

codifiors bcfure thcni, whero they ox-

plained why any nmendments uf the com-
mun law wcre suggested. Nu doubt th(!

resuit of thuse interviews had been tu con-

vince the Committeo of the propriety of

the report now submittcd. The hon. mem-
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iliiii tliii (/iiiiiiiiillt!» Iintl Ilot Riin«

ili<iri)ii){lily inlu llii< uxaiiiiimtioii of tlio i

NtMli'iiiriiti ol' law miuli! Iiy llu* riNliliort, i

im liy lh<> law rof^iiliitiiiK tlicir owii iiru-

ci't'iliMKN tlit-y wi-rc (il)liaeil tu du, Tlicy

u'crtt ii|iiHiiiileil lu ciKlify thn Iuwn of

Lowcr Ciiniiilii 11.1 ciirri'Ctly un iionkiIiIo,
'

wliilc lifiii^ niitliuri/ed tu NiiKf;i'Kt aiiy

iiinnntlmi-iilfi (o tliu exintiiiR law i and
wcre tuld tu diatingtiiiih niiy Niiffffentiun uf

tlii<ir owii Trutn tlio nctiml lawH ihey wero
np|H)intcd tu cudiTy. 1I« liud introdiicod

lliu Mil fur lliis |iiir|K>MC iii INn7, tiiid hi*

kiicw liuw rf!)|K)iiiililo wiis tliu wurk
tlirowii ii|M)ii tilt) ((Mlificri. Tiioy wuro
iililigcd lu ri<|)urt lliu prugrcLsoC tlioir work
frum tiiiio tu tiiiiii lu llis ICxcollcncy thu

(ùivrriiur Gi^iiurul niid hviuI tu liiiii |iartial

ro|Hirl!< ul' wlmt tluiy liud dunu in coditica-

tiuii, Tlicn, tho (Jovcrnor (icucral liad lo

sKnd IliPtio rL>|iorlH tu tho Jiidgoa, iii order
ilmt Ihoy sliuiild Imvo thu o|i|K)rtunity of

Kiving tliuir opinion u|Njn thu wurk of Iho

coininimion. Tho object wna to investi-

(rnto Iho Ntato of thn law, nscortain wlmt
it wiiM, iind (iiid ont ifnny crrom had been
cuininilled in rr^ard to tho wnrk of codifi-

ciitiuii. It was his diity to rend tho vnri-

uiiH r<'|»irt« of the workai' forwardcd tollis

IC.\i!L'll(!iicy,'iiiid hiid ncvcr foiiiul Hiich an
crrur in tlicir Ktateiiionts of thu law as to

riMpiire a iiutincation tu hiin tlint tho Inw
wuH iiot li(>iiif; correctiy aet forth. [Hcar,
licar.j Wlieiithe hon.nicniliL'r fur Iloche-

hiK» Mul lion. Judgc Sicottu wcro in tlio

Cuveriiiiient Ihi'y lind tho op|iurtiinity of

l'xnniiiiiiiK Himw uf Iho ro|Kirls uf Iho codi-

liiTs, iintl miisl. havo iixucrliiiiicd aiiy crrors

nindc in ri?|x)rliiig to Hi.s lOxcM'IU'iicy wlint

WUH Iho cunimon law of llm laii^l. IIo

[Mr. Curlii'r] howi^viT, had iicvur (uinid

lliat cithcr uf tlicni hml ever ropurled Iho

iHM-iirroiicu nt iiiislakt'x in Iho wurk of tho

i-uditi(!rs diiring the pcriud in question.

Wull,8incc ho hnd re^aiiU'd uflioo ho lind

had tu cunsidcr llio wholo cudiî uf LuwiT
('anada, and iniist stato, tu Iho huiior uf

llie cudilicrs, ihat it wasoxtriiurdiimry Ihat

thrco nien should liavo «lisplaycd iii sucli

a lahuriutis niid ri>s|)on.si1)lo wurk, such an
ainount of slondy labor, dilifçcnco and
aocnracy in ropurlinp; Iho law u( the coiiii-

try. Nu oiio cuiilil .siip))<>.so that Ihc 2t
jndgcs of Lowcr Canada, to whoni Ihc

partial ro|)orl.s uf Ihecodilicrs werosulmiit-
lod, coiild huve ifinored thcir coiitciils.

Tins code, niorover, had been ns cuninioiily

i|iioled diirinjç Iho last two ur ihreo ycars
as any olhor porliun uf the law of the land.

Tliis ciido had bcon nsod and npplicd as

last as it came ont of Ihc hands uf tho codi-

fiors. In ro<;ard lu tho cliarso of procipi-

tancy and incurroot slaloment uf tho law,

the Act uf 18.'>7, wliich antliuri'/cd Iho cudi-

ficatiun, did nul throw ou Iho commitloo
tho task uf siflins evcry portion uf the

roiKjrls uf Iho commissioners. That woiild

havo been impossible. Woiild nicinbers

nul be inoro ready toaocept the stalempiits

uf tho codilicrs as tu what was the actiial

law of this cuuntry—of mon whu h.ul been
stiulyinfi; the malter fonr or (ivo yeais

—

Ihan the statcments of tlireo ur fuur Cum-
niiltecs of tho Uonse, during lliroo or four

snccessive sessions. Ilasty législation was
peculiar to ail législatures like ours. In

England, howover, they appointed trust-

worlliy iiieii commiMionerw (ur «iicli wurk,
whuio rt'|Hirt wnmarooplnble. Nuw,byuur
Ktntnio, Il wnM dciigncil llint Ihn reiiioniii

bilily for tho ncenriicy of tho law Miuiih

not dépend on lliia lluu«e, or on a commit
loe, but ii|Hin tho podifierv. They wcre not
commimiuni'd tu make Inw fur thu wliub*
country; and tho cuinmittcu had to con-
sidur uvory •iif^gestnd nmoiulment front

tho«e sentlomon. Thoao amendinents wi^ra

vory few. In nnswcr to an oJ)|ection uf
tho liun. niembcr fur flocholaga, he wuuhl
iny that wu had two distinct modes uf
transferring property, ono by a mémoran-
dum in writing. Dut what did tho cudi-

liurs du in regard tu tho traniforonco u(

prujwrtyl They adoptcd tho rulo wliich
now pruvailod in Franco aftor nn oxncri-
cnco of .^0 yuars of tho Code Nniioleun,
and had moroly oxtendccl tho prineiplo of
tlio act which existed iu Lowcr Canada,
ua tu any snio whon oiio had n memonin-
dum in writing. Witb regard to commer-
cial transactions, tlioy hau cxtended tho
law ao aa to a|>ply to aalos of n civil atid

commorcinl chornotor,

Mr. DUNKIN thought it would bo ml-
mitted tlio commissionera hnd gonu n littlo

beyond that.

lion. Mr. GAUTIER thought it would
bo admittod that in tho comniitteo somo
gnntlonien protendcd that thonrtiolo of thn
Code in regard to salea B|icaking in regard
toentre lesjMrtiet mntractant did not c/f^'ct

Iho ftarti liert. IIo[Mr. C.^ wished to riovo
that inndoptingtliisprinciple,thocodiliors,

took wlmt prevailcd in Groat Ilritaiii,

France, iind somc part» of Canada, as lu

commorcial transactions when thnre was a
mémorandum in writing. Wo ought tu ho
gratcfiil tu thein (ur havingdiscovorod and
coiisidorod tho cundicting ruies which pre-

vailed on thissiibjccl in Lower Canada, as
well as in olhcr coiiutries with wliieh wo
hnd inost commercial intercourse. [Thn
huii. gontiemnu wcnt on to provo Ihat Iho
law uf France, with regard lo the sale of
renl es-talo, wns jusl what the cummis-
sioncr.s lidd recommcndcd.]

Mr. DtTNKINsaid Ihat whut ho cun-
tended was that Ihc codifiers had gone a

liltle too far in order to mnko the Inw con-
sistent and clear.

lion. Mr. CARTIER proceedcd toquofo
from Ini]ierinl Statufcs lOth and 20th Vie.,

ami tho law uf Scotland in respect to tho
tradition uf property sold, nnd nrgued that

llieso lawswere passcd to rcndcrsalen per-

fect by niere consent. Dy anolhcr Impé-
rial slatnto Ihe law in didereut parts uC
(ireat liritain wns mndo iinifurm as tu Ihat

rule. Therelbro, llie coililiers, in baviiiîî

ailopled Ihat rule, had dune well, and il

ouglit net 1»! be distiirbed. [Ilenr, hear.]
lie would ]irucced to niitico Ihe objeetiuii

of the memlier lur Ilochelnpa respoetiiig

tho tiniliUuu in rrgnril lo real cstatc!. IIo

was under Ihe impression that, by the
ainendment sufigested by tho conimis-
siuuers ihere would be n conllicliiig rule iu

regard lu the IradilioM of real cstale and
the tradition uf niiuing rights ur laiids.

Thcre wns uusnch thiug in tho nniendmeul.
Tho commissioners udopted a proper rule

as lo the sale of real estate, that the pur-

chasor whu obtuiucd registralion of the
titlo was the one to bo prcfcrrcd. The
niembcr fur Hochelnga had quoted the
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statiito on mining riphls passcd fivo or six

years npo. lliit Iho vory preiimlilo df timt

net wns ti> ilo awny willi tradition liy tlic

sale of niininc; riRlits. So it woiilil bo sccn,

on lookinj; into tlio mattcr, thnt tliorc wns
no coiiflict betwccn those two portions of

thc work of tliecoilifiers. If,iiowevcr,there

wns nnytliina; dnbions in tho menninp of

the clauses or principles proïKJSed, the

codifiers would Imve to go over the work
ngnin and correct every article Ihat might
be nflected by nny of thèse anicndnicnts,

and cverything of a conflicting nature
could 1)e amended. Ho would now corne

to nnother of the objections of the member
for Hochelaga, that relating to the peine
comminatoire. We had ndopted the Sys-

tem, providing that the pénal clauses of a
contract should be considered a portion of

the contract itself—a prinoiple which we
took from the existing French law. He
had légal expérience in this mattcr, and
had found that people hardly ever looked
on those pénal clauses as merely nominal,
and very frequently he had mueh difRculty

iu explaining that this was the case, and
that the actnal damage resulting from non-
pcrlbrmance of contract would havc to be
cstablished in order to receive dainges.
Conseqnently, tho public could expérience
no surprise nor inconvenience in tlie adop-
tion of this feature. In making thc pcnal
clauses a juirt of tho contract we had only
donc what codifiers cveiy where did on this

subject. In regard to another of the ob-

jections urged by the lion, member for

Hochelaga, it must be observed that it was
an advantago of our law that a man hnd a
right to give a lien npon his land in favor

of his creditors. Well, if that mortgagcd
debtor wished to go boyond that, or to scU
his propcrty to his crcditor, he mif^ht do it

in thc ibrm of a. vente à réméré. Well, tho

codifiers had applicd to that part of tho

contract tho same rule they had ajiplicd ail

through— that is to say, tho consent of

parties should lie tho rule evcrywhere.
Thon an objection was tnken to thc clause

respecting wills and notarial doeds,nnd tho

rolationship or othorwiso of tho wituosses
in refiard to lioth kinds.

Hou. Mr. DOllION sai.l lus olij.'otidn

was lliat an alion could bo a witni'ss to a

will as wril as a notary.

lion. Mr. CAirriKIl said thiit as n-
spocts iilher notarial docds than wills, a

niitary could do thc work with only ono
wilncss, instpad of two. 'l'hccodiliors hnd
•-Miruoslod tliis fcatiiro. As to tlic ri'lation-

•^liip of Iho iiolary, lie (.Mr. ('.) woiiiil

aiiswcr tliat oxoopliiin.

Hou. Mr. nOIUON s^iid lie <lid iml „h-

|(>i't that alioiis sliould lie wiliiossos lo a

ilci^l iir will, but Miorcly pointcd ont that

it was curions lo soc a rule appliid lu ono
case aiul not in another. If aliens could

lie witnesses to a will, they .should he

reccived oswitiiess to an ordiiiarvd(HMl.

Hou. Mr. CAUTIKII said thaï as to the

rpiestiou of rolationship raised in the Hou.
gentleman's speech, IIk! codifiers toolv the

rule as it was.
lion. Mr. DOmON said the présent law

was takcn from an ordinanfr -f a very

Kreat ago.

Hon. Mr. CAIlTIEIl ohscrvcd that when
parties making wills worc in good hoalth,

they could casily procure iilcnty of wit-

nesses, or ooniply with tho law on this sub-
ject, but if a man Imjipencd lo bo su<ldenly

takcn with sickness, in a hotol, and boing
désirons of making his will, hnd not lime
lo sélect his witnessos, it maltered not

whethor tho witness was an alicn or not,

he could answer Xhv ]nirpose. That wns
the principlc uiwn which the codifiers sug-
gested thnt an alien might be a witne.ss lo

a will suddonly mndo ; but this fcntin-e wns
not intcnded to apply to ordinary eoniracts

in respect of which the circumstanccs were
difterent. Beforo the committee ht. (Mr.
C.)had gone thc length of advoeating that

there should be no witnes.ses at ail, beini;

willing lo rely on the good laith of the

fîOtàry, but hc did not cx|iect to carry ail

his vicws and acceptcd the prosent pro-

position. The hon. member for Hocho-
îaga in alluding to the anomalies ol' tho

Code, pointed ont that of a cnr6 not bcing
able to take a will. It was proposed at

présent, however, that this power shonld
not be granted to any curés exccpt tho.sc

in the district ofGasp6,whcro there might
be no notary.

Hon. Mr. DORION did not object lo that.

Ilon. Mr. CARTIER.—In ihis mattcr
tho codifiers wcrc not to blâme, having
taken thc Code Napoléon as it is. Ho
would now notice thc hon. gentleman's
remarks on the law of cnlail. Ile did not
agreo with that gentleman in thinking it

was Vv'rong tomake provision for tho future

family. If there was anything to oiieour-

age and inducc a man to be sobcr and indus-

trious nnd provident, it was the ahility Ihe

law conlorred uixm him to provido (iir

those of his ollspring who might need as-

sistance. Tho samc dcgrccf. of eninil

adopteil by tlic French Codification Coni-
mi.ssioncrs on thc accession o( Louis X\'[I I.

to tho 'J'Iirono had liecn adoptcd by our
codifiers. Ho thought they had doue
wisely in the matter ; becausc il was at

thoir suggestion thc Comniilteo had
adoptcd tho Fronch law and tho Roman
law in this particnlar, which w.as also Iho

Inw of Ihe land. Tho momber (lir HiM-he-

Inga only found fault with thc présent law
ofdowor in favor of the wifo.

Hon. Mr. DOIITON.—The hou. g.ntle-

nian doe.s not understand me. T nieant the

légal ilowor.

Hon. Mr. CARTIER.—Well, it was the

samc Ihing. What wcndd a dowor bo il il

was not légal ? Was thc hon. member not

awaro that more than the half ol'tlie marry-
iiig commniiily in Lower Canada niake no
arrangement of this kind at ail, but menly
trust iu this mattcr to thc law of th(< laml.

\Vell,il'yoMought todoaway with the le<ral

dower, yoii oiight also to aliolisli llie law
that protec'Ied tlic woman and tho minor,
and those not in a position to make eon-
traets Çiit tlieir own protection. [Hear,
hear.] Tlic codifiers liad a good rule

—

nanu'ly, that when any iiro|icrty was sub-

ject to légal dower tliero onglit to bo a

rogistration of such )iroperty; othorwiso
that right of dower m regard to a thiid

pirly could not confer a litlo if not regis-

tered. If a man wanling a property, on

u;oing to tlio rogistrnr fiiund there was no
daim of dower in connection with it, ho
could buy and obtain a good title. AliolLsh-

ing thc légal dower meant thnt every
young pcrson entering the mnrriod state
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w<m1(l l.avp to make a civil contrnpt in

soltloment orpropnrly.wliirh woiild ciitail

j;rpaf iiiconvpniencp in Lowpr Canada,
wlipre not niic-third of tlip yoiinp; pprsons

iiiiikc nny scttlpment nf tlie kind. The
Imn. mpmber for llochclnga fMr. Dorion]
niso fuinid f'unlt witli anothor disiiositioii

—

that whicli related to gages in so fur as

respectcd tlio riglit of any [ rty who held
a gage to sell it at tlie expiration of the

allottpd timc. Now in regard to tlie mat-
Ipr the framers of the provision had only
applied to it thesame rule which hadbecn
npplipd to conventions throiighout. Ile aiso

toiind fuult witli the drniling ofwills and the

niirnerutis formsof wills—fliiding itstrange

that the nofary who receives a will shoiild

lie surronnded by siich grent iormalities

whilc Iho holograph willwas so extreniely

simitlc. There was nothing whatever in

the objection, nnd a little considération

wuuld shcw that the codificators had taken
the correct view of the niatter and adopted
the proper course. He [Mr. Cartier]

thought hc had gone throiigh ail the ob-
jections stated, but lie would be most
liappy to reply to the best of his ability to

nny othcrs that might be advanccd. Be-
(orc silting down, however, he would ad-
vcrt tu the suggestions of the hon. member
from Brome [Mr. Dunkiu.] That hon.
(Tcntlcnian luid alluded to onc or two mat-
tiTS M-hich were worthy of some considér-
ation— for instance with respect to the

delny whicli hc Iwlieved shoiild be nllowcd
tu elai)se tetwcpn the promulgation of the
CinIc and ILs coniing into force. Ile thought,
htiwcvcr, his lion, fricnd wonld fmd that

by lh«! li'ri)ialitios wliich were reqiiircd in

order to bring the Co<lc into force, a sulli-

cieiit nnioiint of deliiy woiild be obtained.

For instance, the codific.ilors—it should be
liorne in iniiul—would hâve to Incorpornte

any amenJnients which might be inndc,

with their work, aller which thoy shimld
make a rejMirt to His Excellency the (!o-

vernc--Geiipral,and thcn denosit the origi-

nal. -ider thèse circums'tances he did
not think there could beany well <îronn<li'd

fear of undue haste. On (lie contrary, he
cuiisidered there wonld be snflicicnt delay.

Aller ail there wonld be h'sschange in tlio

law of the land than was sonielinie efléctcd

by riioans of a sin^'e Act uf rnrlianient

which came into p|lt>ct the municnt il wns
sanctioncd withoiit delay or formality. The
honorable member for Brome, [Mr. Dnn-
kin,] as an old member of the llouse,nuist

know this and apprecinle tlie slreiigth of
the argument. Ile [Mr. Cartier] romein-
bered, by the way, tliat (hc hon. member
fur Verclieres [Mr. GeuHriun] raised the

objection that, notwithstandiiig the laws
reluting to the luim of moiiey, a leiulcr

might, by the introduction iiitu a cuiitract

of a |ienal clause contnining an iisuriuus

obligatiun exact any rate whatever liir the

loan, ufler the expiration of the delny—in

virtue of the projwsed enactmeiit relative

to the clause comminatoire. The hon. <;en-

tleman, however, was in error. This
would nul be the case, inasmuch as tlio

distinction between the nature of domma-
ges civils and that of interest on money
which related to the supposed case lie had
urged. The hon. gentleman would, on
making an application of the rule, at once
see the difierence.

Mr. GEOFFRION said tlint wliat lie

obscrved was, that if the Code, wilh the

proposed ameudment were adopted, a party

could stipulate, by mcans of a pénal clause,

that if aller the expiration ol the term of
the contract, tlio oliligation were not ful-

{illed,tho other contracting juirty might be
compelled to pay so inuch per day, nnd
that by tins meaiis an usurious rate would
be exacted. Under the change proposed,

such a daim would bo well founded in

law.

Hon. Mr. CARTIER explained that, in

his opinion, and according to the spirit of
the law, and the clause in question, ns ho
interpreted it, the hon. member's objection

was not founded, inasmuch as the provision

lie referred to could not hâve référence to

loans of money. The hon. gentleman
again remarked that he thought he had
adverted to ail jioints upon which inciden-

tal discussion had arisen, but he would be
quite prepared to give any further explana-
tions which might be needed.
Mr. DUNKIN reminded the hon. Attor-

ncy General of the provisons rclatiug to

civil death.

Hon. Mr. CARTIER would explaiu.

The hon. member ibr Hochelaga had re-

ferred to the civil rights of membcrs of
certain religions corporations. Now the
status of certain corporations wero estab-

lished or had their entity by law, or rathor

by treaty, and we could not touch them.
A question had bcen raised before the

Committee ns to whether those Nuns who
were regnlarly cloistcred were civilly deail

or not. Two Commissioners ninintaincd

that thcy were civilly dead, but the other

held that it wns but civil incapacity.

There were but four of thèse institutions

incntioned in the tenus of cession of Ibis

country, nfter the eonquest. The différ-

ence of opinion liad, however, been reeon-

ciled, nnd would lie foiind in llic article

suggosted in the nmendnient respectinp;

this subject, which embodied the thirty-

second article of capitulation of Montréal.
Under thèse circumstances, no new corpo-

ration of the saine kind could be estab-

lished except by nulliority ofAct of Parlia-

ment. No fcnrs necd, therefore, be entcr-

taiiied on this head. At the same tinie, it

sliuuld be borne in mind that if we were to

du away with the civil disabilities in the

four comniunities in question, we shoiilil

frivc rise to niany Jifficultics, and croate a

vnst deai of litigation. If there were any
other iKiiiits upon which information wns
soiinlitlie [Mr. Cartier] was roady tu reply,

inusmupli ns he was good fur two liiiuis

mure. [Ilcar, hear, and laiigliter.]

Mr. .ICJLY said lie wisheil tu make sonie

practionl objections tu tlic iiruvisiun rela-

tive to wills. Ile tlid nut, liuwever, wisli

tu liave lliu inntter niixed iip with the re-

inniuder of the code, nnd he slioiild there

fore take nu opportiiiiity uf telling the

Atturney General liu' nature ufliis opinions

on the subject.

Mr. DUNKIN said he would study the

cluuses relative tu tlie subject uf civil dentli

referred to by the Ilun. Attorncy General
Enst, and hc would not bring the malter
upngain uniess, aller cnrelul considération,

ho ibund it to be his duty, under which
circumstances hc would not shriuk from it.

He would take an opiwrtunity of oonferring
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witli tlic lion. Altorncy (icneral Eiist, if

tlic lion. p;entlemnn wonid allovv him.
Hon. Mr. CARTIER.—! slmll bc most

liappy.

Mr. DUNKIN rcpeated tlmt ho would
not bring the maltur iip unloss hc coiisid-

cred it neocssary to do so.

Mr. SCOBLE soid that aftcr tho re-

tnarks niade by bis bon, fricnd, tbo mcm-
ber for Brome, [Mr. Oiinkin] be would not

trouble the Ilouse with any commenta ou
tins cxceedingly important part of tbe sub-

ject, as ho might otherwiso hâve done,

He coasidered it a mattci of excceding
grcat importance, and ho was glad to ob-

serve frora the temper of tho bouse that it

was fully appreciatcd, and would be ma-
turely considered.

Hon. Mr. CARTIER said the course he
pro^Kised to pursuc was to ask that the con-

currence be voted at présent without any
amendment; and that the third reading

should come up on Thursday, when the

iimendmcnts could be proposcd. He would
nsk any hon. gentleman who intended pro-

posing any amendment to let him bave
communication of it a day or two before

—

say oHi Tnesday or Wednesday. [Hear,
bcar.]

lion. Mr. DORION tbought that tho

course proposed would bc a most conveni-

ont mode of proceeding. At tho samo timo

be thought it would be well that hon.

u;enilcmen should now stntc the nature or

purport of any amendments they proposed
to mako.

lion. Mr. CARTIER said he concurrcd

iu the latter suggestion of tbo bon. niem-
l)or for llocbelaga.

Hon. Mr. DORION said hc did not tliink

ho would propose any amendments bim-
sell'i but he would takc this opjwrtunity of

iirging most earnestly upon tho bon. gen-
tlemen the propriety of uniformity betwcen
tho Frcnch and Englisb wills. The for-

iiialitics, according to the former System,

were, in his [Mr. Dorion's] opinion, far too

great and cumbrons. The Kuglish System
was exceedingly simple and devoid of for-

malitics. Hc did not spe why tberc should

bc such formalitips as to causo Jidiciilty

nnd cncumbrantc.
Mr. DUNKIN said it was notorious Ihat

vcry many cautions professioiial nicn al-

ways advised their clioiits not to go to

notariés for tlio éxecution of thcir wills,

inasmuch as there was no kuowinp wliorc

tlic litigation mi^bt end in tho case of a

notarial will. [Il'îar, licnr, and laugliter.]

Ho did uol sec, bowevor, wliy tbo mattcr

sliouKI not bn so placcd ns to give tlic nota-

rial syslom a fair trial.

Mr. JOLY said lie would cxplain as

liric'tly as possible tlic nature of his objec-

tion ;iiiil llio aiiicndmoiit lie jiroposed to

iiiakc. The ]iciiiit iuvolved theroiu was
nol Personal lo liimsclf but tootlier parties,

liiciids aud clients oC bis own ; and lio

miglit add, tlmt in bis jirolessional caiiacity

lie liiicl lieeonio woll possessed of tlie fucts

oftlw case. It was an exceedinirly impor-

t:iiit uialter iu its IpcarinsSjUnd Iielherefoie

H'Il it wus but riglit lie slmiild diseliariic bis

duty. Tho case iu which tlic point to

wliich ho referrcd arosc, was now pend-

iiig. Tbe will was contosted, and among
other grounds allegod by tbe contcsting

parties, it was urged that it had not bccn

dictatcd accordin^i; to law, in llic présence
of two notariés. Il was, bc niighl hero
rcmark,—as had becn aiready staled inci-

dently in the course of the présent discus-

sion—very true that notariés were invested
with great jiowers. He did not know of
any |)ublic otficer in Enginnd or in Upper
Canada who possessed such [lowers as tbe
Lowcr Canadian notary. He at once
stam])ed the decd passing through his

handswith the cast of nutheuticily,iuul no
further formality was neoded in ordor to

provo its gcnuine character. A will, ac-
cording to the French law in Lowcr
Canada, was drawn before two notariés,

nnd did not requiro to be provcd aller

wards, as the Ênglish system required-
Under tho latter, ail the Ibrmalitics came
aller death. But the notarial will came
into force at once, aller dcath, without any
proof—being of itself autheutic, The nota-

rial power being so great, he [Mr. Joly]
held it was only right,and he belioved tho
House would agrée with him, that the
forms required under that system shouhl be
accurately dclined, clearly understood,and
strictly followed—mucli more so than un-
der the English system, inasmuch as therc
wajj formality required afler dcatli. Now,
what happoned in the case to which lie

adverted to was this,—one of the parties

pleaded that tho will had not been drawn
according to law, and dictatcd in tho pré-
sence of two notariés. On the other hand,
the uuiversal legatee contended that the
légal requirement had been fullilled. The
facts in tho case having been cstablisbcd,

tbe issue turncd altogethor upon the cor-

rect légal interprétation of the term " dic-

tute." If tbe law really rncant that two
notariés should be présent at tbe dictatioii

of the will, tlien it was important in tho
extrême tliat tbo fact should be defined
and inulorstood beyond the jxissibility of a

doubt. 'l'iic point, liowevcr, upon whicb
the case tiirned, was tho meaning of the
Word " dictate." Did it mcan that the
présence of tho two persons lo whom the
will was dictatcd was absolutely required,
or did it not? The Sitperior Court, by ils

judgment, answcrcd tbo question in tbe
adirmative, holding that both notariés niiisl

be actiially présent at the dictation, Ou
tbo case coming up in appeal before the
fivo judgcs on tlio Court of t^iieeu's lîeneli,

it was decidod by two agninst thrce tliai

the prcsonoo of two notariés was not re-

quired— thits shewing in the true senso of
tho expression "the glorioiis uncertainty
of the law." This matter, he repeated,
was most iin|>ortant, innsmucii as therc
was an immense niunber of people in

Lower Canada conceriied in it. Tbe posi-

tion of the question as rcgarded llie déci-
sion of tlu- courts of law was just this, that
three jiidges—one in tho Superior Court
and two iii Ibo Court of Qiieen's Hencli

—

bave lield that the présence of tbo two
notariés to whom tho will is dictated is

absolutely necessary, whilc tlic other lliree

jtidfres of the Court of Queen's Beneh bave
held that this formality was unneecssary.
Tbe case was now beliire lier Majesty's
Privy Council. The Lords of the Privy
Council would naturally tnrn, umid tho
mass of authoritics, to tbo Civil Code of
Lowcr Canada in order to fmd the true

interprétation of the word " dictate," no-

I
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oordiug to the meaning of our law. This

being the case, ho had certainly not ovcr-

latcd the importance of a cloar and indis-

piitaMe dcfinitiou of tho word. Tlie hoii.

guntluman then OHOted what hnd been said

by tho Codifier ( tho subjoct, which was
to tho cfToc. 1; ;iO présence of two nota-

rlcM was rcqu Diiring last session a
Committce > i /<us lloiiso had bccn ap-

|)ointcd to révise the Code. Looking ai

tho proccuding of this Coinmittee,he fonnd

Ihat ou iho 6th March, the article of the

Code la question was considercd, and it

was jiroïKDScd that this article, iipon which
tlio riglits of the parties he reprcsentud

were basod, should be swept uway, and
ihat another should bo substitutcd. The
hoii. gentlemen read the proposod amend-
nient on page forty-seven of tho résolu-

tions, which, ho contended, rendered the

truo meaning exceedingly vague, inas-

mucli as it spoke of the présence of two
notariés at tho signing of the will but not

at the dictation. He protested against tho

uext paragraph affecting to explain tho

meaning of tho word " dictate " being
allowed to romain in tho rcscflutions, and
tho purport of his amendment was to strike

itout. If it were allowed to remain in>lie

believed his clients would be ruined. If

they wished to change the law, thcn let it

bo done—although he believed we should

stand by the old French law ; but, he
repeated, if they wished to change the

oxisting law, let it not be done by citing the

languago of tho law, whilo affecting to

explain it. Such a course had a double

ullect, and could only bo compared to the

rocoil of a gun. It should not do attempted

to give to the word " dictate " a meaning
Il was never intcnded to hâve. The
liun. gentleman concluded by rcading his

aiuoudment.
lion. Mr. CAllTlEIl bcgged the hon.

gentleman to communicate the ameudment
to him on Tuesday or Weduesday next.

In tho course of somo discussion of a

C'jnversational nature which foUowed, and
in which hon. Messrs. Dorion and Cartier

took part

—

lion. Mr. CARTIER said there was a

clause at the end of the Code setting forth

that amendraents should not apply—not

only to cases nowpending,but toany rights

oxisting at the timo of its promulgation.

lion. Mr. EVANTUREL said he was
sure his hou. friend (Mr. J.) did not intend

lu uiisstate facts, and ho would, thcrefore,

take the liberty of correctiug an error into

which he had fallen. The hon. member
l'or Lotbiniero (Mr. Joly) had stated that

in the question which had arisen, thcro

wero three judges on one side and threo

uii tho olher. Now, it was important the

i'acts should be known, and he thereforc

bcgged to romind his hon. friend that tho

laie Hon. Jonathan Sewell, one of our

grcatest judges, had, in 1829, given his

opinion on the question. A matter of tliis

kind certainly should not be forgotten.

Mr. JOLY said that what he had stated

was that six judges, three on each sido,

hnd given their opinions in this case, and
lu! only spoke the truth in so doing. As
this case only commencedeightecn months
Hgo, Chief Justice Sewell who dicd 20 or

25 yoars n^o, could ecrtaiuly not havc had
anylhing to do wilh it. (Laughtcr.)

Hon. Mr. EVANTUREL.-Oh, you
know very well what I mean. |Hear, hear,

and laughter.)

Tho report of the Committee of tho

Wholi' on theCodowas then concurrud in,

and the third rcading was ordered Ibr

Thursday next.

The housc then, at oleven j). ra., ud-

journed.

(3Is« August, 18t)5.)

On the order of tho day being callcd lur

tho third reading of the bill intituled : "Au
Act resnecting tho Civil Code of Lowcr
Canada,''

—

Hon. Mr. CARTIER said that, us he
had already stated whon the raalter ciinui

up at its last stage, he had no objection
that the Honse should again go into Com-
mittce of the Whole, so that any necossary
and désirable amendmcnls, which wero
rcquired to be made could be freely dis-

cusscd. Some important mattcrs in con-
nexion with the proposed Code had been
discussed the olher evening. For instance,

we had the remarks of the hon. membcrs
for Lotbiniero (Mr. Joly) and Québec
County TMr. Evauturel,) who criticised the
clause relative to wills—or rathcr, he should
say,the member for Lotbiniero, for his hon.
friend frcm Québec had not indulged in
any adverse criticism. Whon the provi-
sion of the Code, relative to formai and
solemn testaments and tho rédaction of the
samc was discussed in Committee, duo
enquiry had been made into ail the difli-

culties which might possibly arise in con-
nexion with that question. The codiiica-

tors had proposed, as was scen, to mako
some change m the rédaction ; and his [Mr.
Cartier's] opinion—after considering tho
report of the Committee, and uoting ail tho
objections made, and the discussions which
had arisen thereupon,as well as thedebate"
in Committee of the Whole—was that the
very best thing that could be doue \v_as to

rid the solenm will and testament of ail

useless and uunecessary formalities by
which it was embarrassed, and to adopt
rather tho form in use in Eugland and
Upper Canada. [Hear, hear.] The pro-

ject now before the lieuse explained as
well the form as the rédaction. He was
aware that there was an imjKirtant action
at law pouding in one of our Courts which
turned upon this point. Now, ho ueed
hardly say that there was no désire ou his
part to do anylhing teudiug to iulerf-io

with or préjudice in any way the important
case in question, or any other case which
might now be pouding, lie would, however,

déclare formally and explicitly that he did
not wish the Code to interfère in any way
wilh any aclual will or contract. Ile woukl
be exceedingly sorry that it should hiivc

such an eflect. Thèse questions which
had arisen before the existence of the Code
must, of course, be decided by the laws in

force before the Code. [Hear, hear.] Thero
need not, lherofore,bo any cause for appré-
hension or uncasiness. Neither the codifi-

cators nor himself desired to dislurb the

past. They only soughl to legislale fur tho

future. He proposed to cast asidc ail that

there was in the project about the dictation

or nomination of llio will, aud ho thought
Ihc change would bo most bonelicial. lie

repeated, howcver, that it v/as not intended

I
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to iugislato fur tlio (msl biil iùr thu Ailiiro.

Aiiuthcr nrliclo iii Iko prujcct of Code
Ululer coiisidcmtioii liuil for its objcct to

(.'xctiiilo womcii fromactiii^ as witiicsscs of
wills, lis thcy wcro allowed to do,according
to tlio law of Ëiighiiui aiul Upper Canada.
Uo >lid net scu that Lowcr Canada should
bu au exception to tliosc coiiiitrics iii tliis

rospocl, iiiasiniicli as il rniglit liavc the
('(li-clof doing Lowor Cumula an iiijury,by

liciiig distastclul to pcrsoiis coiiiiiig lioro

IVoiu places in wliich tlu' ntlior riilo liold

good, and llio Euglisli systcin was in |<rac-

licf. VVIieii the Housc wcnt into Coni-

milieu lie would tlierolbro inovu to amend
iliu project so as to provido that wonieu
inighlactas wilnesscs lo wills. Oiianotlior

point too—naincly with respect to the dc-

.!;rees oj" rchitiunship ol' witnessus to wills

and notarial decds—rciiresentations had
liecn niadc to liim by hon. gentlemen of ail

origins. He would thercfore niove that the

bill bc not How read a third tiiue, but that

il bu sent back to Committee of the Wholc.
Ile niight add, liowevcr, that hc was rc-

solvoil tlmt no timc should lie lost in the

nialler, and he would consequently move,
upon the Commitlce reporting, that thu

report be receivcd to uight, and that the

bill bu thon read a third timc. [Ilear,

heur.]

Hon. :Mr. UORION said he approvcd of

the idea suggcsted by the hon. gentleman
of going into Committee of the Whole ; but

hu cuitainly did not considur it right that

this bill should bc Imrried throngh a third

reading to-night.

lion. Mr. CAllTIHll said that of course

if thn lion, gentleman wishcd to hâve the

Ihird reading postponed until to-morrow
uvuniiig, lie [Mr. (Jartier] hail no objection.

Thu motion was carried and the lIous(!

wunt into Coiiimitteu, Mr. Taschuruau in

tliu chair.

Mr. GKOl'TllION saiil hu wi.shud to

liavo the iOtli rrsolutidii, iind 2'27tli clause

of Ihc Code so amundud as to allow ihu

nutary to recuivu actes as formcrly. Onu
il' thu great iiiconvciiiunous of tliu systuiii

proposud wnuld lie lo compul notariés, in

llio rural districts parliculiiriy.tu put tliuni-

si'lves to gruat iiiouiivciiiuiicr to ubtaia

witiicssus to iIihmIs. Il luiulil uvcii bc

i'\L'cu(liiigly ilillicuK, if nul altouuthi'r ini-

l'dssiblu, for tlicin to do so. 'l'horu was
auothur point whiuli siiould \tf cuiisidcrud

wliich was lliis—-that lliu pnipused clinn^u

«•oiild liave lliu cllt:i;t of ilupriving thu

public of thu saïuu gniuaiiluu of sccrucy

whicli thuy ]Kissessud iiiulur thu old systum.

lion. Mr. C.Vll'l'lEllsaid that thn pru-

fiil System was curtainly as bad as il-

scould be, and it ruipiirud suiiiu auiund
IllUIlt.

lu thu course of some discussion—
lion. Mr. ROSr; Ihought thu lioiisu

hlmiild accept tlu^ Code as it stood. No
iloubt thcrc iiiight bu some dufccts in il,

IjmI it was as pi'rfui.t iis sucli a gruat worii

unuld bc. 'J'Iic (Jovurumuiit had accujitud

ihi! rcspoiisibility ol il, aiid hc thouglit

iiiidur thusu circiimslaiiccs lluit the IIoiisu

should pass it in lliu shape in whicli it was
al prcsuiil.

.Mr. AIICIIA.MIÎAI'LT movud losinku
oui Ihc 'JiHli rusolulion and Ihe v;'.;7ih

claiisu, and lo providu that an <iclc rccuivcd

by ono notury ouly shoiUd be valid, subject
tu tho following article.

This, on some disciissiun, wns lost on a
division.

IIou. Mr. CARTIER nuxt rolerrcd to

that part of tho Civil Code rcspecting civil

deatli, ami said ho thuught siich an amend-
nient would bc niado as to nicct ail |iossi-

blo objections. As aiready stated whoii tliu

niatter was discussed, ono of tho codiliers

objccted to the use of the tenu "civil
death," and urgiicd, that it should instcnd
bc " civil disability und incapacity." As
he [Mr. C] had exiilnined ou a former
occasion there wero only four communitics
actiially within Ihc bcaring of this article,

and Ihere coiiUl be no niistakc whalcvur
about its ap|)licntion. It was urged by somo
that the article niight havc a vcry iiiidu-

sirable cflcct, as if, for instance, a nicnibur
ol'any of those four religions commiinitius
wuro lo turn Protestant. Such a thiug
might happen,.and it was feared thaï a
very serions question might afl.-fwords

arisu as to allcgcd civil disability. Hu had
no objection wliatuver so to araeiid Ihe
article os to provido it should aflect those
professing the Calholic religion only. The
hon. gentleman read a resolution to that

cfiect.

lion. Mr. DORION reminded tho hon.
gentleman that there wero othcr commu-
nitics in the country,the members of which
made solemn and ))erpetual vows, just as
well as lh(^ four to which hc just alluded.

Hon. Mr. CARTIER.—Tliey wure not,

liowevcr, recognized by the law of the
Ireaty.

Mr. DUNKIN said the nmeiidmcnt, nt

any ralu, would. do no liarin. Il Icft tho
question ciitircly frec and unembarrassud
fur Ihe décision of the courts, in case any
question should arisu.

Hon. .Mr. DORION jaid tho Codu,iu faut,

décidée! nothing. If, Ibr instance, a lady
bulonging to ono of tliosc coinmmiities got
marriud, was liur marriagc to boconsiderud
nuU or valid .' Wure the cliildren,thc issue

of sucli marriagc, to be cousidured legiti-

luatiMir illugitimatu ! îïuiiposing silo wcru
aliaiidoiiod liy lier husband, would slie havc
any rccoursi' in law '.'

lion. Mr. CAR'J'IEll s-iid that was
ut ail tho iiiiuslion lo bu decidcd now.
Thu amuiulmeut was lliun carried.

On Ihc rusolulion 12S, relativo to

p.)vvur of partius coiilracting a second iiiar-

riagu, it disposcd of tlieir property by con-
traut, without rufurencc lo llie issue of the

lirsl marriagc

—

lion. Mr. CARTIER contunded thaï the

(lusire wns lo allow lo tho conlracting par-

tius f'till lihurly in making their conlmct or

convunlion. This was tlic course which
had bucn ]iursucd iu référence lo il vnriety

of other matlurs, aiid it was thoughl only
propcr lo e.xtond it lo this point also.

Mr. (iEOFFRlON opposed thu principlu,

aiid inovcd, in amciidmcnt, that tho hiw
should romain us at présent in référence lo

the dlspo.sal of property by coiitract on Ihe

occasion of a second marriagc. Aller somu
discussion il was undcrslood the nnicnd-
mi'iil would bc movcd on the third ruading

of tho bill.

The article rcspccliiig wills or testa-

ments huving bciMi takini up.

Hon. Mr. CARTHÎR said hu proposed

not

Ihe
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to cliango tkc clauio no as to provide that,

in llio ciiso of tho notorial will recoived

bel'oro two notariés, or before ono iiotary

ami two witiiesscs, tho formality rcquired

sliould 1)0 that tho tcstator in their iiresciico

slioiiUl sigil or déclare that lio could iiot

KtgM it, niul that tho will shutild bo ruad in

llio l'rcscnco of tho other notary or in pré-

sence of tho two wituesaes.

lion. Mr. DORION contciided that there

was a gross contradiction. Why should a
notary and two witncsses bo necdcd to the

notarial or authentic forni of will when two
witncsses only wcro re(jiiired for tho

Engliiih or holograph forni 1

lion. Mr. CAllTIEB. said thcre wns no
contradiction at ail. If a will was not

clothed with tho character of validity,

according to the authentic form, it would
jiossess âuthentioity by the other forin as

soon as it was verilied. At the sanic time

hc <lcsired to remark that the notarial form

had many vcry great advantages wliich

shoiild not be overlooked. The will drawn
by tho tcstator himself in the iircscnco of

two witncsses niight bc lost ormislaid,and

luight not bc Ibund after the dcath of the

tcstator. It occurrod not unfrc<jucntly lliat

wills of this kind wcre discovcred luniç

aller tho division of the property ; bnt,

with regard to the notarial wills hc did not

rccoUect having heard of any case in which
llio will, according to that form, had becn
lost. ïherc was eertainly a vcry great

advantage in having an acU of so much
importance dcpositcd in the hands of a
Ihird parly.

Mon. Mr. DORION said that the hon.

gentleman was mistaken if lie funcied that

hc [Mr. Dorion] had any désire to depre-

catc tho notarial Ibrni of will. On llie

contrary, he wished to fucilitat(! that form,

by ridding it of those formalitieswhicli did

not attach to wills made according to the

other form. IIo fuiled, howcver, entirely

to SCO wliy a will should not be made be-

Ibro a notary and ono witncss. [Ilonr,

hcar.]

Mr. DUNKIN said tliut tlic will l)efbro

two notariés or before a notary and two
witncsses was an authentic acte of itself.

Tlie will made according to tli'' other loim

would bc valid on boiug verili^ d. Ile did

lliiiik, howcver, that the lion, gentleman
would sec, on considérai ion, tiiat it was
nccossary that tho will—which only came
into ntiestion aller the death of the party

by wliom it was made—should be heilged

around with a littleinorc formality flian an

Oidinary decd.

The proposed amendnieutwas carried.

Mr. GEOFFRION,relcrring to resolutioii

IIS, saiil he did not sec that it was correct

in principle that the relationship of the

witncsses of the testament should, in itself,

be an absolutecase of nullity.

Ilon. Mr. GAUTIER said that the hon.

gentleman could propose an amendment
lo-morrow on the tliird reading.

On the discusion of the next article to

which objection was taken

—

lion. Mr. UORION suggestcd to sliikc

ont that section of the provision which
temlcd to disqudlify allons from being wit-

ncsses to notarial decds. Ile could not

understand wliy a dillerence had becn
made, in this respect, bctween wills and
notarial deeds.

Mr. DUNKIN said that this was a very
iin]iortaut matter indecd. Thcro was a
very largo number of iieojilc, indecd in the
country who wcro aliéna in the eyc of the
law, and who rcally did not know it.

Somo of thèse pcople had bcen many years
in this country, and had not the slightcsl

idca that tlicy wcro in rcality aliens. Jn-
deed iu could not state positivcly, but it

was iwssiblc that thcre might bo soinc
notariés who wcre open to this objection.
Hon. Mr. CARTIER said tlwt iu per-

mitting aliens to witncss wills regard was
had to any cmergcncy which mighl iirise

in which it might, perhaps, bc impossible
to procure other tiian aliens os witncsses.

For instance, siip|x>se a |)crson travelling in

some remotc part of the country, was Iakcn
suddcnly and dangerously ill. lie might
lind nono around liini cxcci)t Aniericans,
Fronchmen or Germans, or somo olher
foreigners. In viow of the possibility of
such circumstaiices, it was necessary lliiit

nliens should bo qualificd as witncsses iu

respect to wills. Ile had no objeeliou
whatever to extend this privilège to aliens

so far as ordinary notarial deeds wcre con-
cerned. The hon. gentleman, [Mr. Dorion]
howcver, would not attain his objcct by
strikingout the word " alicn " in tho clause
hc indicated, as he jiroposcd to do. 'J'he

propcr vicw in order to accomplilsli his ob-

ject would be to make an addition to a
clause elsewhere.

lion. Mr. DORION asked whether Ihe
hon. Attorncy General Eust was willing
that tliis should be donc.

lion. ]\Ir. CARTIER was undcrstood to

rcply in the allirmative.

On the next resolution

—

lion. Mr. CARTIER s.aid that with
regard to wills drawn according to Ihe
English form, he desircd as hc hnd slalcd

at tho outsct, to movc an aniendnieiit to

the ell'ect, thaï f'emalcs should lie lu'ld

as (jualilied to act as witncsses.

The amcnilmcntwas carried.

On llic next resolution

—

Mr. (JEOFFRION said, that wilh respect

to the rcgistration of liypothecs, hc was of
iijiiuiou that the hypothec, rcsulting from
mutual assurance liabiliticsshould be regis-

tercd. The fact of a hypothec arising from
such a cause being in existence could iiol

be ascertaincd, inasmuch as its origiii was
not, so to speak, a public transaction. As
a matter of information, charges of lliis

nature slionld be registered. There wiis

no otiuîr way of being able to discover

their existence. It was the same with
regard to tho charge arising IVoiu the

silures due loward tlie construction or re-

jiairs of cluiiches or iiarsonagc-hoiises.

How was the juircliuscr to know of tliu

existence of such a charge ?

AN IlON. MEJIBER—l'iom ;1k: ciuc

who is the custodian of the rolc de irji'uti-

i
tion.

Mr. tiEOl'FUlON—Rut the iiropcrty

might luive passcd ont ni' Ihe hands of Ihc

proprietor diiring wliuse possession Ihc

îiabilily luul originalcd, into the liaiuls of

a per.sou of aiiother failli, so that llie pur-

cluiser might iiever for a iiionieut imiigine

there was such a charge ou it. Or Iho

intending piircluiser being of a dilferent

fuith might r.ot perhaps care to seek infijr-
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màtioa ffçqi -tlio-oittt ^vho, by the way,
\raii.'i|04f<MaiKl'tir«ive jt.

Mr4 J.DIIPBSSNE [Muutetilin] aigued
that the suggestion pf tne membor of Ver-

cheres, [Mr. Geoffrion] if carried into cffect

woulâ'only entait ex^iense. Ail nccessary

Iiubliéity and information conld be obtained

)y the mwaa it stood without amendniont.
Mr. GEOFFRION made u motion to

iiulend the resolution in the sunso of his

suggestion.—Lost on a division.

Mr. POULier siiggcsted an nmcndmcut
in tho articlo relative to rcgistriitibn of

tutelle by adding tho words "in tho

coiinty."

Aftcr some disoussion, howovcr, this was
droppcd.

Mr. GEOFFRION moved to amcnd tho

provision relative to re^istration, by adding
Il fow words that registration might bc
made by mcnns of a siimnmry of Ihe deed,

or oiio summary for sevcral deeds.—Cnr-

riod.

lion. Mr. CARTIER mado a change in

iho interprétation clniise, or provision rola-

tivo to rétroactive circct, so as to rcnder it

thuruughly explicit and unmistakealdc that

sc) Far as the aracndments to the Co<le werb

coiicernod, all;oj>Btni<St«'fjSR|'oillier mattcn
whièh hadoriginafed i4«Tio<i*'toth« Code,
should be governed by the lawft kl' fbrce on
suoh iKtints préviens to tho ]iromulgfttion of
the Cfode.

Some miner amendments wero discuaaed,

but it was understood that the amendments
would be printed in time for the third rood-

ing.

The Committee thcn rose and reportud

the bill.

On motion of Hon. Mr. CARTIER tho

report of tho Committee was received,

and the tiiird ruading was ordered for

Friday.
Hon. Mr. HOLTON would like to know

tho order of business for to-morrow

—

whether tho hou. Attorney-Genernl Enst
would move the third reading of this bill

before proceeding with the other business.

Hon. Mr. CARTIER said he would
movo for tho third reading in the course of

tho aftcrnoon.

Hon. Mr, HOLTON.—Before going into

Committee of Supply f

Hon. Mr. CARTIER.—I will move it in

tho course of tho aftcrnoon.
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