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Itailway Company, are a number of printed general terns and
conditions forming part of the contract, and whiehi have been ap-
proved by the Board of iRailway Commissioners, one of whieh,.
number 12, reads: leThere shall be no dlaim for damage to, loss of,
or detention of, any goods for which the company is accoutitable,
unless notice in writing and the particulars of th dlaim for said
loss, damage, or detention, are given to the station freighitagn
at or nearest to the place of delivery, within 36 hiours afterte
goods is respect of which said dlaim is made, or sncb portioni of
them as are not lost or debivered."

If the proper construction of this condition is, that the plaintif[
was bound to give notice in writing and particulars of lius daim
for detention to the station freight agent at or nearest to the Pla-e
of delivery within 36 heurs after the goods were delivered, I wold
have to find, upon the evidence, that suchi notice was not given
within the specified time.

The defendants contend that this is the proper construction ef
the condition, and rely upon this condition and its non-fulfilment
as a defence to the action under Mercer v. Canadian Pacifie R. W.
Co., 17 0. L. R. 585, and cases cited at p. 482 of Jacobýs Railway
Law....

The plaintiff urged that the language of the condition does net
bear the construction contended for by the defendants, and cannot
bie so interpreted without substituting the words " are delivered »'
for "'or delivered" in the last uine, and that there is nothing in
the context to warrant this being done....

Bearîng in mind that the subject matter to whieli the shippinig
bill, with its several ternis and conditions, relates, is the carrnagte
and delivery of the goods in question, I think the plain intenitioni
of the parties, gathered from the context of the condition, was to
provide for a notice being given to the agent . . within 36
hours after delivery, and that the word " or " was a inisprint for
dare?). . .

[Ileference to Stone v. Corporation of Yeovil, 1 C. P. D. 691,
î01; In re Iledfern, 6 Chl. D. 133, 136; Maxwell on Interpretationi
of Statutes, 3rd ed., p. 314; Wilson v. Wilson, 4 H. L. C. 40, 66
Kev v. Key, 4 D). M. & G. ?3, 84; Mourmand v. Le Clair, [19)031
-2 Ï. B. 216: Grenneil v. Monk (1899), 24 L. Il. Jr. 241; Coles v.
Huinie, 8 B. & C. 569.]

Action disinissed without costs.
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MIXDSAY v. IMPERIAL STEEL AND \VIRE Co.

('ouipany - 1;harrý AUlotinentfIlle gal Agreemiet-Action by
ShareholdPn. Io Set aside-Coiiïpai!l Trafficlhtng îla ilse oirn
S'1art,ý Ultra Vires.

Action te ]lave àt declared thiar the allotineilt atid îssile of
50,000 shares, of thie par value of $10) eaeti. in the capital stock of
the defendant company, to the defendant MoBean, were ultra vîI-e-
and îvoid,

ln July, 190'1 the coiiapaniv entered iiit a (olttraet with the
corporation of the city of For)t' Wîlliani to establi.h there a plant
with an output of 100 tons daily, by the lst ,Tune, 1908. In pur.
suiance of that agreement, and for the piirp-oie of fiînigt1ue

undertkilî e tecompan. on the 22nd July, 1907, pa~da
by-lto iicras the' capital stock of the company f rom $',00,004)

ta 150,0 hy the issue of 501.00 shares of iiew (om0111 stock1
of th. pari 'ailite of $10 al ezha:rp. ihich, the 1)' -LawV stated, mighit beý

issuewd asý a bns iare foýr shr.and by thec iýýiw of 30,000 sae
of new-\ prefe1'rred'stock, of the par value ef $10 a sîtare, to bo sold,
for uaýIî. '1'hce by-law furtîter pro' ýid,\ed that the new saebothii

comamotli> anii prfrrd bt .. îe andI allotteil ini suitI utaiitue
andIpooto as thie directors- 4 thie eoinpaîvc tttght d11-,11 pr'opor
for the beileitî of thelinpît ; andI autîhorised the d ire1tor t

re-inorpor lw lie oxîpn uie thie provisions of the Oiitario)
Companie At. or teitîiror al eîpanv bv thte saine am

ta cur aIl! tu:e a-e lItd assumeIi ail the liabiîlitieQ of the proý-

Tlhe copa l id flot csa il! lit it ai Fort Williamii.

tiat iuin (r f sîaesdxIttel li1e agree te1i ateptani for ]Il>
64 dystiie iotliatot o ald mei aid onI Ille 30t1î Jane,

190, uesizî.da reeeuipt f a (etlcaeo (),000oha

Mtea aî 10 (on t1hw -l"k beforet orj al ltue tiimei o1> rtý i-Sue.



TIIE UNTIIV EEKLY N OTI2.

0. A. Mlasten, K.C., and M. C'. Canîeron, for flie plaintiffs.

i. F. ilelirnutit, K.C., and F. E. ligins, K.C.. for flie de-
fendanîuts.

('î,u,îîe, .: 'li(c iefenilant ýMeBean is a inait(if no nieans , andi
did flot îîav and 'vas not expeùted to pay for the stock. Ile lent
bis naie to etialle Ible parties înterested to olîtain the stook of
ilie eoinpany tliat it niiglit 1w giveci as a boîtts to any ti îe pur-
ehiasîng ireferreil stoek, the issue of whieh flie supplerneiîtary
letters patent did not authorise. Thei transaction 'vas worked out
in tlis way.

Th'le formuer solicitoîr of the eoiun ~eîsto hiave bail solue
bis of costs, said to amloivt ti .$1 ,000, against thle defendauit1
Curry, thle president ani nidialer of the coiipfaiiy. (i iV rails-

ferred te the solieitor tw(i ;i1llegd iientiouis for whiiii aet
iîad, beeîî entered, bîut for wlii-Ic patenits lîiîd tuot lieenotand
It is saî 1ititiat t hese ti'unsfeî's were ini paynment or Iblis bill fr cosis:
but of tlîis tue e'midence wvas sliglit, ani 1 arn strtiiely tof o'îinin
tiîat it ý\ia îîr a paît of the selienie. Tfli, solieitor îîrocîreil
the defeilanitt MeBean te act as itîs agent, anîd placeti iii bis lIRnds
the so-called inventions, and prepared an agreenit, dated 11e-
16tlî .1une, 1 908, hetween MûBean aid thle mwupaiu..

Thle agreemient recites tlîat MeBean is ini pisýessioî tof cral
rîcw andi výaluable diseoveries in couineetion with the 'prOiess of

wir-dawigwhieiu inventions are more partictularly îecie n
sehIedule lruneannexed. It does nait iîppear tliat aur stciieituî
was ainnxed, and noue was puoven. It further recites tîtat MeBeail
fiws agreed lii transfer his interest in these inventitons ani dis-

coeies te tlîe coîaini consideration cf tlîe transfer toIiihinu of
i,00sliares nf the cojiunon stock oif the iinpany, oi lte ternis

ami conditions tliereinafter set fortii. TPle agreemni liei ro
vides tliat MuBeauu is Îitiîeatei(ly ti, appiy for 50,000 shiares of
eonitiin stock , le ti lie cal led tîpon tii pay over at otce only 10
beîng the par- value tir <nie ilas eBat1 to tr-ansfer. te tUe
eoiîipany aIl bis rig(lits3 ftir c('ila and an inidivi.t enet-liaIif
interest lui bis riglîts for tîther eoîitries, in tliese inventions,. Mu-
Beau agrees te transfer 4-0,000 sliares of tlîe 50,000 to a p 1rontt
lie agreed uponî~ bct\weeuî liiself anîd tlie pitesideuut of tîte coiupany

go t liat tlie 40,000 sliares, tir suicli part thiereof as siialL, l t ll
sole discî'ctiom of said personî, lie deeied uuecessary, nîay 1wgie
na ubouîis fi> pîiîcasers cf preferred stock in suceli ainounts as tht'
saiîl jersoti hiay ileeni neeessary or ativisabie to give te prenuete
t 1e sale of the reinaintier of tlie ùomnl>iYs sttîck." 'fli reunali-

ungt- i ,o01 sluares were ti lie transferred bY Mc-Bean to tlins - salit



aiîiîl UM ere ti lie lalî lh l vIon ail u I le lîli md avol.îx
ta )Molleati lait i a Collionlîî patent for s.iid inv enitin i.. otaineiL

Thew pemri hahlling, 1 th ek m* tui hiave thle wéde rig lit tuivote

on dl of tde saïd élire.. . . " Irti~ iiîlîrhtoîl iu agreed il thle
part Ae lîeret thlat. oci thle lililinr oîf thi lîk grineinert la Nlolkant,

lie i lii b rea>eî frîuiî lîis liali>ilitv 1>i lis. aîîîî)lîiitiîiîî for. shlares
~if~î,îiîîm .oîk f the (eiiîpx. 0 Ilî Thiîeiiei dmum îs gîd liv

MeBean ailIt oîii ( îiîiv ai is iuulr ii- cîrlo ed ua e
con]imm s ignatumr is oitiul ! lw i thsiguature (f thle lefeuil-

ahi t 'urry aîîd thle seeretary tif tire oîlîî
Il wi Il 1w ibewvd thlat t lés doeuîieît lita r, i lie orne date as

t1w Cleetdant Muean* ajiplicat itît f % i suoîk fA xvhiel i
Io id.....

1 îlîiîk i; eleary amti 1 finîî as a faut, fliat I li appliaîi fur
il ie ithyu shliares unas ii aI ini iai mn rsiîîleuf t 1 sa d agemelitt

1 furtlier Enîd At ithle wde t rinsat ior wasi eîiîeed uar the1
îîucaîîî Af the Menianiît îîrrx ' v î w as ui thIe thu pursiilent

amid înaiiagig diiireto of thle coînpacyv amid tiut U me asdme moifh
thic idijeet <il iisiiig dire 'ctîik as lîoniîi or for mline ilgal pur-

Itfrn ii) Hlamiltonu v. D esjardl its t atial t Ax ir. i lii-
udT Y. Vketielîl lWaterwîis (4o, I ý .iiM t IL lu lilike

(tîmojiallie Acts, 901 i î.. p). 61i3. I IoIiiîîl" v.Nwisteîpi
lie~~~~~~ Creiîî \îîti iIth. 1)>. 6s'? i Tope v. inîwenlaiîiîîal

Intlie th,~ '~ rase it is t'xpiesiy eliurgeil th lia e ts voni-
painei 4m. a sr ontr vies oif d ue owipwîaoîn.

AH aîieidiiui wa c" îloe erIWIttiWi lire joiiffîtts tii siue tit
bhialif of iîislie andi ail ot lsia reliolîers tif the ceunîpanv.I

vannlotl eIo etl'e (i1 tIii iijeet iu atat thel atio i n i s iii t pnq
"quotîutîl.

Tîui theu agreîeier in ppeii îs dira i ns- of theu coîuiliiiîi
adnit of noi daîîht: (>regu (old lUMinbi (Ao î a tpr 118? [ I
A. C. 125: Weîton v. SatTerv 118 81 A. t. 299: I n ru ElOkk4uîe
Mlarine I nsnraîiee t(1i, [ !Nu 3 (i1. A àu ru New ('hile COC %lilMi-

Kg (1. 38. il. IL CA: Iire Alnittîa anîd Trito Cou.. 3s chi. 1).
l4-- ; Inir aiit lelîtiloitl t C( 'n1iî, 39 t1ii 1). 190-, lit ru evtiu

and t 'lianid I l1uds Sit-ai i>acket Co"., 118911j I t iL (CG.
Il t a was»il i n t lie presejut ta-t' thlut thie 4liurcs wee f lit tic

or no in ilue l ii;iîiarkc.t.
j Qutatan roin Iue lev . 21 I.

I t fl uoîeuI-l\l Mi r ielliiîti t lhnit,0 tihie lnugrcciîint
tas void, the applietiltu »Ht issîte of blar, s t ui defe nt
MeBeax w-as vACl anid tél iïuVy reîîîeîl mis I' tlie eýor-

LINDSAY r. IMPER" 0 Weel AND niRo cuý
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pany against McBeani for the balance due upon the sbares.
In short, that the transaction as a whole could not be set
aside. 1 arn not of this opinion. It is truc that in rnany cases
it bas heen hcld that where the shareholder lias lield tlic shares
ani accepted dividends, it is too late to ob.ject when the eornpany
is being wound no: lIn re Weymouthi and Channel Islands Steani
Pi-ket Co0., [1891 1 Ch. 75. But it by no0 inians follows that
thue shareholder rnay not attack the wholc transaction as ultra
v;(- and void. There is nothing iii the Ontario Conipanies Act
whicli authorises tlue issue of shares at a discount, except in min-
ing shares (sec. 141). lIt is true, as appears in the above cases,
that where it is in the interest of the eompany, especally in wind-
ing-up proceedîngs, thie holder of so-called paid up shares illegal-
ly issued may be put on the list of contributories for the unpaid
balance. But heî'e the shares were issued in pursuance of an
agreement whereby they were to be held for the purpose of being
given to those who subscribed for prcfcrred share. . .... it
w'as a trafficking by the company in the shares of the eompany
for an illegal purpose, and ultra vires, of the conipany. lIn such
a case the authorities are cecar that the Court wvil1 interfere to
prevent or set aside the illegal act: ilolînes v. N-'ewea,,tle-upon-
Tyne Freehold Abbattoir Co., 1 Ch. D. 682; Hope v. Interna-
tional, Society, 4 Ch. D. 327; Buckley, p. 613.

In the view 1l take, it is unnecessary to deal with the question
of the legality and powers of the executive eonîmittec that as-
sunied to make the aliotment, altliough there are grave diffleul-
ties in the way of their appointment and the allotinent they
assumed to make of the shares in question.

The agreement of the lGth June, 1908, and the pretended
allotînent and issue of said shares, should be set aside and eau-
celled. The p]aintiffs are entitled to costs.

rÏEETZEL, J. JANUAIlI, 7T11, 1909.

GEIORGE v. STIIONG.

Comnpany - Un.satisfied Judgiiený against, for Wages -Action
aginst Dïrectors under sec. 94 of the Companies Act - Ap-
pro prioltïon of Pa yments-Waes for Earlier M1on ths Unpaid
-Loan of Earnings - liages Due more titan a Year befure
Action-vtelrest.

The plaintiff was a servant of the Dotmion I>esdSteel
Co. Limited, of whieh the defendants were directorsz. and the



ariïon w a' brQi ncdr Se(. 9 I uof Ille Ontario ConIpanies- Adt,
Edw. VIL eh. 3I4 , in exet ution uf ain unsatisfled judgmeîît ob-

i:,,nd ib., ite plaintiff against the eoinpanv for, wages.

1 j. loetoK.. for the plaintiff.

M. C . c.alleru. for tlîu tefenldants

T1LEI~TEL, J. I n on a tga inst tAie unnau , artetl on
1l! iî Julie, 19i>,)ý, the plaintiff recoverefi juJfigment for $276.86.

Vf theo plintîffV argument as bo appropriation of paymens tin
accouniit should b'e adopted, the judginent is $17..0 more than Ille

plitfwould be entitiefi to recover in this action because tlîat
smîn wersn~iages due priorý to the 2nd June, 1907, and the

pan i t' i0hîs are not oulyI linited umuler the statute to oiie
x'ea s age, but to a debt for, tvlieh the eonmipany i., stief witm n

ell ver alerit btecone due.
I'lt ht' ofiîîîge h is eîîîpley ment in August, 1906, Imît il

Novmnhr,1906. tiie plaintiff, at the request of thecopay
thegîhis fa oer ne of the directors, allowed bis Iae o

rninwith the euinpany , but lit Noveniber lie began to rel
wekypaymients- ge(nerally less than his weekly wagesý wunld

anînuntlll to--thoughý someiniies the paymnents were thev , ;a(t
oiont f bis waeaind on two or three oecasions they.% Nvere
retrthan lits weekly w ages. 1 ain minable to tinfil, ýupen tlic
ilidnetat these pavnients were appropriateti bY either uf the

paieslu ini payrnent of the current wages, thei(, being earneti by
thýw laintif -and, conffequcntlv, the wl!1f-:)1staled rifle iiuiit

Uc dopedand these payments applied in satisfaction of tAie
Marlier itemsý of the accounit.

Mr. Cameriton argued, wiîth grreat ingenuity, that the p~te
,f ime plintif towards the eonipany w'as that of lender of hlis
t':r«Iings from time to tinte, and that lic liad, tiierefore, lost his

rlt as a srvant te recover against the directors under the'
î Vatte Friier nsideratin of the evidence coinis the i iew

1 exrete t lthe trial, whicit was that the plainitilï's relation-
-4iîîp to the cinptiny or bis rights under the statute are not af-

fccte id by whiat was done in regard to leaving ]lis wages undrawnm.
Ii Illeu resuit, judgmtent inust bue for the plaintiff for $286.5~2,

niade(j up of $291,being the amnount of the judgment sued
on, l(-s 1.4,tgte witlî costs of judgîment and exedution,
ariltlitig to $2 7.36, together withl costs of this action....

I thiîxk thiat, in the eiemtneinterest should neot hie
;mardud.

GEORGE V. STROYG.
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BîIWEToN, J. .JANUAZ idl TI, 1910

BENNETT v. JIAVELOCK EL(T I» IIU'U.

< ~ Iuit¶s- . gre<o ul aleof J>roperty Io> (Cm jny
-Payment by .1 Ilulînent of S re- uby ;hireliolir,
Io 8ýet oiue-1iets-(uic f(oonn beacf

F"rond-Lac/tes.

Action for tlie caneellat ion of 200( stiares of stock allotted b\
the coînpany to the other defendants ; or that the sale of -ertaini
~propertyv by the defendant Mathieson to tlic eoîopaîîy be set
-aside ; or that the defendants, other thian the ûoipanv, bu. m,
dered to pa * for' te stock reeeived b ' theni. anîd to accouniit
foi' secret profitýs retaiiîed by thein as tic.' resit of a 'adln
sehieine foir acqu iringr certain iland froin, the defendant M ati eson,
-which lie liad pîitrchased at a mueh sîna lier priûe titan that
received froîn the coîuipainy.

.1). O'( onnel i anîd G. X. Gordon, f'or thle pla i i i lis.
S. T. Medd, for the defendant cotipani.%
E~. G. Porter, K.C., for tlue defendants Iloieroft and Rlose.
W. F. Xerr, for tue defendants Brvans auîd ('urtis.
R. lluddye for the defenldant Mathieson.

BIIITTOŽ, J. (after, ýstating the lacts) -To siunniuarise, 1 fii
the faets, ami uipon tiie8ge finimngs base jny decisioîî, realisîng- that
flic case presents Points of nieety anti diffie'uity.

(1) .Mathiieson dut not ptirchiase the pr'(perty as trlstue for
any- per-soin or persons ind viduaii, r o fv ooav rpr
SOns to fonuu a eomupanv\, or for ans*' eomrpany to 1w for'med.

(2) AerMatihson, p)uriase(1qýfiere was an un1derst4auding
or agreemenit, not ini writîng, between Matieson ami tlie four
îndividual ul0teedants, that a eonupanY shon Idl' fodwai
if that i upn shoul bc foruned, and should piuehaseo jlic
pi'opertv, lue was willing to give toecaei of the othier fourl oie-
lifth of the purcliase price , ail to, gt't stock iii the comupany in,
lieu of cash for the property.

(3) Tiiere was no binding agrecunent on the part of Matiusoil
te sel], or on the paîrt of the company to lnîy, until the 4th Mai',
19)03.

(4) Upon the evidence, the sai of $5.000 was not anteta
v agant or exor'bitant atutount to ask for' the property. Apart f',rnt



Ille fac*t t liat die pmiiiase price ias onIx' $300, lucre w as noI
t'ii 'iitt, t [lia(, te iQeiVwa t tot actiiiiv w îtrti $5o00 l'or hIe

jîi dîe tif tu coinpany.
S)iîsale to tiit- efi)tiîv wa arat a tinie Nlhen file plain-

îi' u e e iti .Iarliidi' aîl w l tiiere were nto tter ta-

ilîtiiiiîfi as tlic fcnaîîh-
(G) > lure wa-a ii il( di.ti1osurc to the phlîts . 1V pioi' fo illii r

fi-tock, of th luei-al arrnî-gemnent bet%'eetî 1Matîuieson
anti h is îi-defeiantss to tt hle puireliase of Mutîeospîelv
'l'lieîi cnevanve of t lie pu-îpertvy stateti thle conisideratiçîn as

$~, .I t reaillv mtade nou iffeî't-îee tii the sliarelîoiders whetiîeî
tî(-imeet paiti $5.00) iniiione ' iv, wicl money was; lianîded over
hoM,, îe~n or the s-:îek w a as îîied as the considerat ion for

lit etîî e~ nc of the lantd.
o7 Atr flicý c>011 va nIl tf r t land aîîd after tht comipany

1iîd t iken l an itt wtr lîd ee donc for istîîllîig Ille
plan fu- ocra i1i. tîîîe pirsu uns elî rîcid the Stock fuf l'le

defculiîàs a "w )ittertl stock." tutil flien flice four of tdie defexît-
u[nisasrc pavuicut iii casit for the stock they heifi, when in

f"at ie it-ainsaction was as 1 biave mietioned.
8ý)1 iam of tue tipinIion that io fra îît watt iuîtended. *Ver 'v

iievthe five were ailviscul to tari-v tiirouiîgl the transaction as
aîîaretivfor cash, ito get ov er tiv î fiiîîtlt.v oif dirctors of

t1 lut I nny voting iii a iiatt er iii whli -h I î were personally

1mt hese tacts , hiav.e tlie pinti11's anv reuîîcdy in tIbis forin
ouf acttioni? Wiîat aire thie plaiintilïs trie-t î-ights? The' coin-
pauty Itt a going conccrn ' and. sg farv as a comrpany cati express

its wli4 in Silc a muatter. ducs not desire cancellation or that;
tueo pla;intiffs rhal sticceed in tiîis action. The property acquircd

i>s nuli om1% flic et bu1;lt is fii ouiY p)rtcrty flhnt lis water power
(aInll ueiredfr thie x-1Y usevful puripose- for wlîich the com-

1 wt as incorporai cd. 'Flic plaintifs, did flot assert any right
iiithensevsto) rcilross a wrong to tlim hy reasoni of any deceit

pruetstu uon uyu.Thp suit is for an alleged wrong doue to
t11e1 manv tlwrefore thec action sbould, prima facie be brought

l 1w i otnpany clf. 'lie exception to the rule is given in
Wiadv. Eariev, 1 1!M21 A. C. at p. 93: "When the persons

aantwhoîîî tuie reliefi i5 soiglit, teusleshold and control
tlue nulajoity! of Ille iarsla lthe conpaniV. :11)d will not permnit

din action Ifol biroiiglt in the lnie of tht' Topn. t was flot
shen hret]uati 1t Ille tie of flue conincuîtof thuis action

these deuf(-ridaîuts liîed or eoîutroiled the ianajoity of the shares.
YOL. 1. O.N. NO. 17-21a

III, \ \ 1,11 1ýý 11,11 El, E'C'TRIC 1,1('117' CI).
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The inau 'v t'ses uited uipon this point bY eounsel for the pla in-
tiffs have this distinguishing featiiru that the intpeaclied drcv
tors hiai thle eontroli ing power i n the uon a nd did not assenti
to an action beiîîg bronghit b ' the eoînipan.

By thle stock it uppears that ;85 sua reý, of stook lad beeti sut>,-
--erîbed(. If of that the five ÇIeviduîlth ilta lix lielid ut the t u
of the eoiniîuiieeiît of the autioji the 2-50 siiores, i.e., i10siae

original1>«' stibscribed bi' eci nnd the 40 shures ailotted iii pa-
tuent of the propurtY , tliey of Colirsu lieid a inlajoritv of the
shares, but the defeîîdaîîts baid soli], anîd it Nvas muot uiearl *v sliewit
wliat the holding of cadi ivas at the tinie of the uoininîenuenient
of tuis action. Tiîat was not siiwî proiobib v because thp pîlain1-

tfswere îiu diflieult.v a, not Iiaving takçen ally fortîtai steps to,
ret the directors to aliow un au:.iont Io bu brouglit i n the nainle

of the comopaniv. "'lie oîa' w us ieî ur asku-d to bîi ail
acutioni. But supipose theu plaint i ils a ru wi tin i thle eýxueptîili and

so righ t i n b'i ngixg- thie kautîoit in thi' i îw h nainies on u a
of other sliareliolder., (an tiuv, souueeed luii tis case?

[Quotation fî'oni uian1i y. ri'alle.]

1iun of thte opinion tliat wliut wa; dlonc ut flie meeting of fliw
'Itii Ma',i903, wis cuapable of I u iii gu îOn i id the miajmritv
of the' sharehiolders . %lîen wlhut liail been dloue was uoniplairivd
of, and, as already iniiiiuted, tiiese uuts w-ere liot of al fraudu-
lent eliaracter. UIýceuoipuny lias approved of aUl flat lias i>een
doue, andi lias rati lied il iii the iiiost toriil w'ay. A s pet'ial gen-
eral mneetig of the sliurellihers, diii> valled, was bhlî- on the)
I 7tl 348y, 190,1), for. thli pm rpose of eonisidering. amîiongotr
iiaters, ail things apîpertaiîîing iu ai> wa to the «luîjîîi ring ;1n)d

Inirelase b>' the uoiîpanY of d ie Matîtieson property. Th'le plii-
tifr Benniett wus lîresemît ut thle mîeeting andi too*k paîrt in tht'
proueed ingsý. 'J'l)(irc. m*us no) pi'otest tiiot f1lc iieeting w'as niitp-
]perlv > constituteil or thiat it w-as tiot flliulvid but. on it tu

eîî ary ater d is.iission, ratifiuat iont wîis uaîried b)v îi vote ui
1 22 11;1us for- and 50 sliares agaiiist . i t Nvas argiied tîat thic f4)11r
duiueîdantsý coit rolieui the nieeting. 'i'lere uan bc no objection tu
lugitimilt control bY the litlders (f niajorf>' stock. lu tii us
tue rutifluation was carried 1)i'v votes outside of the iinpuaelwcd
sliares. iliese Were miot i oted.

1 ai], of olinio dîoi t ut i pol thic iiierit s, the plainti fis fui i. Tlt, v
otîglît nof to s'iiieed iîiei'el *' becaiuse thle ulelcnduits, otîmer thaui
Matliiesuii and t lie coîîîpuîî>. gaîve uit cuti rely <iTrentveio

fri'on wliat 1 tlîiîk was the tî'ue une of the real understandin,,
anid agreemenit îî'itl Matliiesoti. Tiiere wvas ilot any conspiraey on



rIL 11 . IIDSl? A~~:XiND L. S. le. le. ,W. 3'O 1-) -

the pImr olf ih dfirniats to ilvfraud the coiinpany or aie in-
voîîî ng ý4harci1obie'r.

Aý I,> Juhes. 'l'le plainit i f Ben net t SU~r idfor h is shaî'vs
nii 19> >3t Iie alitaieii hi vert I ivate ou tire 1 't h M.areli, 1904. If e

lieurd runiianrs oif -w utire sauvl[ frai thne t>> time, and lie
iîad ail the' lu t'ruat io~inI icie o p4»ýsv'sed ut the trvial. as parlv
as the 17t1h Murvi> 19% Chi O nt date liv attendeil a generil
ine>'iiiig iii 'I>ivlililers and kn~weveryt linîg ta Mlîiehli e niai

îîhivt. At tiît nwretling lmv bibil i iIhlt aîi Uane that lie boit
ino ohjvýuini ti t liiir lhuig anad revi il ii\ diilîit>s tîpar ti'

stilk i1 ques"t ion, lrut lmv su d t ivv w vre nat ta vote upoxi t ait
sivk.

eieîîiit il Noîlanisîiîiîi fi' 111 stxiîv n lus %03 ;w
eided.( tlle ua'et liguî o -inrlaln ilu 190>1. auid thiîvî lieardilt

i eeltiiat th fivv t'i. Irivil îi'fiîiants lwll..,Oî wartiîo
'-tnk ul Plid roc. Ife alin lievil ruhin of wiiat lme now coin-

liilni ai. He alimvîîi thle geuieral avt id> -fii-oUreiuers in
1:1>3 ani t1lin îvil for H oivraft, I;alî~ iîi ntiUa as dvv
cei. i tliîik hii saud lu attiiîîi' ail thie g'iian rnie'ngs o

tmm 911, , I 9>>t, anal UMM,9 andal t eavi of CMise in i ue foiîi
-V itîr tue iatter id - w aivrvi stocvk -' unas Jruglît up for dl-

Thuis aci ii un ai uit îîîî riî'îvî uitIl ?Xt h M a vii. I19M. Tlhe'
jîlantî hâv1îî~e bon gaîlty ot laîii'.

jFor, reitsonis gvlthle avtlîîi shlii liv déîsiii di lut it
moii b- witiiùt viîtc.

Hi ~ ~ ~ ~ ~ A 111Y. 1.. ~Uu 8TIqî 1910,.

$IiLKIHK V. MNl O ES~HJ?.-SEX AND 1> . E SîlOHI'

1110t(iîjn1 of PI'a<îî Io lia/r I/-f'.ifhii>>a 'i Lîi(ti

ASuin gu iiit die rai m-uv liîaînv b0 cii îie a commacut pu-
j'Urinng Ii lieý miade un lieli'Ur ut lii'vnîpary. witlî the plaintiTs.
lv,, 11 llfe-nîlants Nepwinai and Aïlies, a'- îiresidetnt anud svvretbu n'
andiaais the' lattier ulefidiaunts, in the nhe'niie, foir ularnugi-
fui.'nlsrlrsntathii
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''lie Essex andi 1(ent RnIili.av (,'ottl>anllv was incor-porated hv
i E1w . V iIL ch. 78 (O.) to bitiild an ejeutr-ie railwa 'v. 'l'he piaiti.

t ifl's wt're tue two persons ntlost acte ini promloting ti railwax
and iii opposi 'g the rivali railway of the defendant eotnpan.y. 'lTe
dlefendant eoinpanIv watt incotporated Uv 1 Edw. VIL eh. 92 (0,) .
for te like pîirpose ; the dlefeiianiit Newman heing one of the
corporators.

In January, 19)04, the prottîoters of the latter raiiwa * projeut
totind theniselves ebecked at itani' poinîts bU*v t'lie pliniff-I. VThe
provisîinal directors of titat u-ompany gav e power to the defetid-
ants Newman and Neiles, president and secretary, to mtake a bar-
ga in witiî the plaintiffs: and they did su, reporting the resuit to
tlic provisional board, and the board ratif «ving'c what had( been dotc.

Tlhîe eontritet put-ported tle muiade betweeu the defetidant coin-
ta atit the plaintiffs. Tl'ie plaitîtiffs were to cease tili operations
ini support of arny nthti. electrie raiiwa y ix> opposition to the de-
fendant company, attd to assist lthe latter cotnpanv i n seeuring
franchise$, etc., receit ing $500 'ihuit the road shoutîhie 1bu 'unling
frorn Windsor tu Essex, andi te tuttiainder of a suin of $ 0>
I)romise(i, wlhen the road sitoîtd bu runnitg fron WinMdSor toi
I eartîington.

A. Hl. Clarke, l{&C., for the piaintiffs.

J. M. Pike, K.U., for the defendant coîttpauy.
E. S. Wigle, K.C., foi, the defendants Newnian andi Nelles.

IZIDDELL. J. :-Tilet'e Werc 11o nîi'represeuti otis by flie plain-
titIs, and tliey were acting for thitetselves, and not for theEse
aind Kent Rala opany', and wer-e guilty of no brcach of trust
iti 1unaking the corîtract; and tiîey have -fuiiy carried ont flîcir
puat tliier.

'l'le detîndnnît comtpati' bail Pot becît organised at the tuile
of titis coîîttact, titougli botit Newman and Nelles believed titat tue
contpjînvY liad tue power to enter into the eontract, andi tliey' repre-
sented to the plaintiffs that they hail the power to majke thu,
ctract iii question. TI'ie plaintill's believed thern.

Newmnan ammd Nelles w'ure guiity of nu fraud in sorpestig
titir p>lv<'u', as timcy beiieved titat what liad taken place jiti liet
t lieni in mtaking tlie contract.

'lie road bemng cottpleteil, this action is brouglit agaÎnst tjeý
c0nitpany. mmd alsu against Newman andiNle-hs have long

sevre nil conet ion witlt tue company, iîaving sold otit a11in-
te]re-st iii it.
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As ta fir comiiipOis positon, there lis been natlîjw ilne
in îmx' wa , ta rify the eontraai and, ummîepmedpl, nouse5 tueo
act if the pra\ isialial boani binds the comipanx'. theî comatipiî
îs îlOt liable. . . .

fRwm itfrnIo i th lii' of> ain tcorporation, 1 Edw. VI l. ehf. w2.
12, ani the prax ision>z af thle RlcicIailwav Act, IL ",. 0 .

Jli. '209. ine-arîîaraied i litiî'ewiib se. I4 op thei latter Act
iein tu poweî's of piao isiaital, dlit'eturs

TI'ire is ni> power ien ternis ûo nferi'ed bx' t1 lie onî i previsiaîial
dIir'e, tai ta enter inta zIj s et a nirart as tii, iîi.îieion
satil paweur cxîsteul wil 1 li pria isiAîiî dhmetws:. amtilt lii t'iifltt
is liai 1bniv7 iiîupon the catiipaiîv. 'l'îl gei law is eîîn4,deeî

in suel as' as~ Muiiiiepil t 'rrthi or Peterborouglh v~. Grndî
Trunk IL Mn (ii., 18 I. t. HIL?1 àhibi %% lEiée and Il urali I

MC (Ya. AH (% 1' 506; 'lîîîsaî v . Peklce fil In P. IL 229; i
MWakeficld Minia ('o., 7 () .IL. 104 (C.A.);: and see lAndley on

'anîpa ie Hth .. bk. *? eh. 1.
As t Nei-,iaî ifi ieieles, it i'4 saiiglit ta niake theni liable

îîp<îu 1hw _,ra,mpu or Ini isirîui'sentatimn....
1 Mefe"wpc Io Strut Jers v' âlaekenzic 28 0. I. 3814 dWEtn-

puishing if
The %vieusîî met' la, ai thle iinie of the cati avt, in a con-

diiau wa neijii the coat t.lecaîi'. àt lId m4i tlwhecanxorie îir
gaied. 'Fiee w a' uiatiing in thie niîau (4 the caiîipai tA cawe

OPe pdlnt uT ta believe tlmat it catîlî Itat îinale tue vtuttt. 'Pli,.
iî ateejîeei ian idm dleîefeidnts Newimalt andi Nelh'-

ste tad ie plaintifs tie aciai alt" att of thle ctiijîan w)-
tuai.tut jdîn plinfs totîll judge a- 1%l as ultisîlî.es tomet w1

u'cresîiat anas to the pawe> rs afdie catipanyt watîld hanve heeti
a hiiret'eeaaîanof law. Titi is not wliaît flîe v dlîd ihîev repre-

11,îeî tîit 11iCeocnipaitx coi i ete itna, sîtîli a i tatract. Re~-
nmwnetivî tOnt the pow'er af tue( uutptxSo ta (Ioa xas nol ex-

c'luded hii At; of incorporation, buti deeîddîpaî facts as fl
arganisatitet., itli' w as liaiea t'cpî'eseî1tian as Io lîîw but at

representatiaui as ta faut.
iieaeltnipv. Vi titi, LIL 1 H I , 2237, eslu'ceiîIll p). 2:3,1.

niay bu akda-<u ont subjeci., .
1 lCfr'e a(IetyV. a,'lanial Biank ai' Iutatii, L.

:î), t' 2; Weeuks v. lîaet, . IL 8 t.ý P. I?^7: ('alei v Wiglît,
sE. 11). i;î lk ~7Bali v, Lardl lbux', 1. IL 7 CIL. W7, Ii
B.7iL . 1,1 HY ('îty on (4nr 1 501 ml. p. 27ii, 2711

1 tllîink t 1w aclion shtatl be dîis! againt the caempa uv.
but ilîn ess and ,jttgîiet erîuld for 10 surn of' .$,10)
agairutst1 tu ie'endants N\ewtinini :tîtl Ncllos witlî vots.
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DAVIS v. SLW

I -endor- and Purclîwqr-Con tract for Salne of Lii (1 Ž'îîî'''if1' I>er-

forniance (ylion -I c'Pplan ce Vn-"ont J'Lof ' I>rope'r1i
oaal f .1''rdi ' -I>t >rforancwe.

A ection by piiruliuisc r for speci tic 1 erforioaiie of an agreemnent,
d1iited thc StIî MYav , lOti, as fo1loms:

I agree to purchase f romn James Shawi the bric k bouse on

Wortlcy road with feet to the soutlî of thei dwelliing, iiiakiýng a

r-oidw;ty to the baek ' ird, that is, a line to the 1)111k funce whcere

Ii îre is a jog ani froin that ti) the Wortley toad t lieý pr-ice being

$ E8"ti 'van I)a\vis " ( the In Iaiti fi.)

1, Jamoes Shaw. agree to sel the iiboxe irptyfor the above

stated sum. 1 iiiso promise to give thli purcliaser the option of

piurclîasing the vacant lot to the soifli of this lot for the suin of

$1,000t, pr-ovidtng tlîat titis offer be ic-eptc'd within one x'ear from

date. Dated at bon1don, Mav' Stl, 1908. James Shawv (the dle-

fendant.)

J. H. A. Beattie, for the plaintili.

.1. M. MeEvoy, for the defendant.

SL'TIEIMJANi>, J. :-There is a contiiet of evidence as to

wwlth the offer of the plaintiff and the acceptîince of the de-
fendanit were signed id the saine tituie or at ditterent, tinie,. 1

fd in favotîr of the plainitiff s contention tlîat thvwere sge
at the sanie time.

This seenms to be a case ini which I should follow the pia-

ciples applied in Uxford Y. I>rovand, L. 11. 2 P>. C. 1.35....
'l'lie parties to the agreement and the consider-ation are certaîin.
'l'lie property in the minds of tlic parties and tue subject niiatter

of tlîe contract w as capable ot being mnade certain.
Affur the eýxeetion of the agreetineut anîd in pursuance thiercof,

thle defendant iluîîveyed to the plaint iii, by dev d dated the 214
MIay, 1908, the following lands anid preiniises:...

j 1escription by inetes and bounds of two parcels. I
i3îing the land referred to iii the plaintff's offer as understood

i > th l-ýit, ries, and( Uliol whîicl was a brick biouse on the Wortleyv

i'oad tilieixi ientiotied. It was the only brick lion," on that roud

tHien ownted bY the jlaintifi or bis wife. The title to the portion,

0f' lot 19 pitîtictilîrly iîeiitioiicd and descr-ibed in.tfli deed was

apparireitl\' in tlic wi fi of thle deferndant, aind suie joined in lte

THE ONTAM10 IVEEKLY NOTES.
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s'aid conv e\auee as' onle otf thle gîatltn'. Flie tiefendtaîît atI ii
tui lie xi as mitvig.,n suar as the putisî 0i lut 19 w~as oitnwrtvi.
as te agent of lis wif e. Th'le tile tu tOnt poi'tiun of lut 18 nomi
prii.ed in the tieed w as ai th loutiie inii ae tleeitaut ani hi" w i f
iti'.u jotue i itu l eedti h bar' lier t tre oi.

Ilm~ }îiaitîil jaii tuî Ce l ic'if'dait t1w gnw i pruîljichlase ilunî
fur the landi comiiiris.td in tm liehlei. îiaîieIy, < $?8313 wett intu
lui"esIOfl ontf t ieîi tpe ut. ant exMînit tntm 1iii\ . i.e'e.i

Thei piainitif., li>lillig i iniateil x eilall~ t bt li thentiant a nom-îi
ka* tif tiîiie hoe iievptaiv ti4 tW le fet' oniaî oiir iiltot t li
111h Xfat'e. 1909. fttialy, Idit st> hi Writîing.

On1 the i 't h -N ttenibeî. 19(«~ tdle defe utl itiix , t a pttttîii
idi lkt 18 cet eil lII thle ttt in ai liax ing a frtige iii2 'I it.

on Wortiex mtati lu,. ..... iiiii Sii li fotr a tîaînied nitei
Conî oif Qo$. ui xvl ir îl'tîlXii i'vgi"ttte . .. unt the *lîli
Nuxvemtliet 1908. Thlis uns Ia neltit Stîiiti liat lîarm' utf tCle
tlpi, Onu tîii the ilqw( desetiliet i n such la-tîî' m ue 

1 uldn
hiîtilad, l>eltîe thle euinîîîîecintîîn ttf Ilie acio in, euîîiet

I lle t -ei-t ion of' a IjîIýiuilît 'tQp.
In x iew of tut' ail" ofi piart pierformianee l>x tlit' pn'tis t thie

aeeltiett amii tif dite txeitie tif thie oîjt îti lit t4 lit'jîli« ifi' ilî
iii titine stij 1ltî'îl. 1 ihiîîk lim is euil let tu smn i ei d lis wi'

I tin. ......... i th liehnie tAie îll'eniint miîe It et tii,1 U thle
phiîîtM, iii tîxviei ail îid lài 18~ amiîi i tir Sudi lit ttîinri l iti

iteeptatt. iu ringt ille peiiilv tif ihli ttliltiiî. lie lîas iinik il
inpossible. lis inittxevaiiee thi Smîilh rd the 'C1 fi. iiltîve mien-

tioied fltîv ii (onl tui tht plACKitthe wilitle tif tue vacaint liii
viiiM was the i'ieilet ofi theiiîi voi'avl'i 'eii t lîii.

Tiveit shliid lie ju(iitiîeit foi' îî iiniil for speîieu per-
of,'iitî tiftlie aîgreemniît in qiju'- n. i Sti far as tbeoai

M!ai uOW lie lîti'fh'iiel liv 14 lit' î leeîunC Ot lii0 tui av, ti, iii
exIltt tif tiiaii rionîtii tut' lefintint a u evîîwniV (44 orttf
-hm"t') ofi îl ioi ltut 1A hixi l ht't y hiiii nit t li me thie votitt

gi s eittmr'l itit. e\et'id doiuse puortioins ettîtpriseil ii flite deeds
tu liii' plîîîntiff anti Sinili . . . F o dis hie jîliinfilli' shlid
pal' huit tht aidiitonl amîii tuf *$1 0Q( iîieMiîiid ini lth tîptitt
-- t~ fili' $~i<t îiii't'ii îaiî II Snihi tiu thi Alenilîitt for ite

21 V wt. tir olt' 1 
i i m u ias hm lit' Je liiiei '-vn îîg let upn .

an rupestgqting hie valute of the laîid vutîxvii lu éSiu lit
vame il meiats vît uit lîgrep nu îîii stîil val dt o hre w iii bis a

rtl,.iIet.. . 'liei plaint iii wiiî Iîîîx t14. "'î or' mei itetîui
aîtd alsît tif -suvhi refet'tnee, if the' saine sliuuld lit'-tçslv
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PE ML\RTIN AND)tA?ÂW

rimnnia Itc 'cl ban f o o b letioce ()rdcr for l'aiîa cu
by I>roseculor o/f oos\ncinpineuilh Rîîle of <Cour/

-I2cogiizncc Tinc-Ciîîina (ode, 5'M' ,h (b), 112<1;-
Mhiles of Suprrnie ( oot of Jadicabare for nai Aplc-
lion Io Iroseciibor.

.Xppeal by William Mairtin froiîî the order of BITTr'ON, J.,
ante 172, disînissîiug a motion by the appellant for' a certiorari to
remoye ixîto the llîgh C'ourt a magiMi ratces ordler dismîissing the
appellant's information against D)avid Grarlow for a breacli of the
Indian Act, and orderiîîg tlie appellant to pay the eosts.

Tlie appeal w'as heard bs"' MULOCeK. C'..i.> LUlE anid
Su'ru~îîANn,..

.1. B. Mackenzic, for the appellant.
IL W. Shapley, for the magistrate.

The judginent of the Court was dclivered b 'v CLUTE, J., Who
referred to sec. 11213 of tlic (rimîinal Code; the Rlule of Court of
the l7th November, 1886 (Holmested & Langton's -Judicature
Act, p. 1454) ; the Rifles of the 2'71:11ach 1908 Rules 1279-
1288; and said that in the present case security bad not heemi
given, and the application) was not: made witbin the 6 inonths te-
quired by the Rules; btit it was eontended that, the application
being on behaif of the prosecutor, seenrity was not required, that
it was in effeet a motion on behalf of the Crown, which is flot
liite(I by time nor required to give securitv.

Hle then referred to P>aie v on Convictions, 8th ed., p. 448;
Rex v. Allan, 1.5 East 333, 341-?: Iùx v. Battains, 1 East 298;
Rex V. Farewell, 2 Stra. 1194, 1209; Regfina v. Spencer, 9 A.

& P,. 485 - Rex v. Boutbee , 4 A. & 'B. 498; Rex v. Bodenham, 1
('owp. 78: Regina 'v. Nunn, 10 P. R. 395; and concluded-

Wliile the langtiage of the Ruie requiring security would seem
to he broad enough to cover the present case, if the question were
now tip for the first tione for decision, 1 think the authorities are
biinupog iipf s. and that we must bold thait in a case of a prose-
entor a reeogyniziinee is no t requircd.

Nor do I thlink tHe other requiremnents of the Rule apply where
time application is bh«v a prosecutor. Sec Regina v. Murray, 27 U.
CJ. R1. 134; > Rex v. Battams, 1 East 298, 303.
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'ibî'îî. î it a va.' livr. ijtî t1e înI'îo auîî' i shoIiî1
-îe'1 titk it I". W'<îxl Iqîta' Ilit ililte pruî'e(edin.- lit-

1oi~ ti' îîagvraie Ia i Ig Iiuiiî l( le ii î"ecli limuier th'.
1 liati A.î. fij\3'l thei î'î"'ts anti iiiî a w arrîant l'or lI' nxew

of tuev îî"e' in l](tu firt i nl4îaeg. \v1 l, it all.111ered, igga-
;îîre-î m ii pî1iil tuie ailoulit ixadex' Jîi'otg'st. aii %vas lhei'elipbii
I.,l'asvi'. Tis olîjeo'ioli wýI ]lot uni îk'.liefît4re Brittoll. .1. Tiig
-,l 1 î' g, iîî ob lieî' talkeit wtas tîxat mill<tv <ne loiii.raie li sat
nîttill the' 1 e . .. \Vv Ilui Il<<e<er. 1 tliink, give effeet tg

r!i. ,iii' gii. a lîlil tilkvîx îx<tî for the fitI îx"î un: iegiîxa v.
1Bî'kel. Rti(. Il t'7î:iaxr v. Pîbex'ts, 1( A\. R~. ''ii

1 ;11i1 mît o lioli <1 ii' eei't iîîi'li shIiaîl issue.

i ;n'l .m~îîî,lie .1 p,,î'l fm'oum Qdrr f .Joî 1m."l.iliî qai <nigeîr
~,b' on ui'i 's('ns o lBelleo i~!i341

î,mq <oig, di w ei lefîal'm- '~ n,, ("'hii iw i""mm

1)t i<i vw filxi l'ex<ax ii'la ajîjial 133 a D iv iolla
Cortfoni ain OPIVrI' fM î.xîImî mx 1, .1. stmikxx ouiv 11e(

fenlnns jx' notice.

Mi. A, ~kax for- tilit' îieI'enlaxt.
J,. F. B ni.foi' t1w plaimiffs.

lhî>it:tn,.1: <Ia îlitiiitis. a h'iuxtr anîmk, iii tieli' state-
ninto eaiîxsetl i p ani agextin ateci l th il ui e. 9086,

fierbv le îlefendxxAînatate t<î tItent oa xîxî<f tilie in-
mlbritestat tîtat tfilnie of t1iie C. K. ('o., tir' W. 1J >. 8. ' iv proî-
du ixe wgrittcn iîgreemneiit. Sbejemt , ltil an îtreetîtent iii
wrtut.tli)e garait v w ;a elne to $1'2,0100 pay'able in annuai
iîttatîixt'~ <f$1.000n <'uxel on tis saini a bim'e<f 1<)Itoe

iltaill, na11aî( idnai foi' tItis siîîil tue aütioIýl is rult
1e111r ie tia' dfeIlatlt adînitti iliesgats u in hlis

pI'in g, siet up thiat lie was thxe mnaaggr at C. o)f the plaiti.
titts, brnliv I «ir ageîîev an i w's anxions that the indebtednei< of
lt(e V. K. ('o. , (ix etstoitet' ofr thxe brandi) ghouild be reduced, andl,

w1lii Ile 1'1,1t rsoaii for flic loîepa os. lie was



[I'JE ONTÏARIO IVEEKLY NOUTES.

willing to assist conditionally in seduring and reduc.ing il. lie
tiiereupon proposed to the banik1 that hie would becorne personally
responsible for said liability, prox iding the plaintiffs would carry
the saine without inierest, increase the defendant's salary to the
surn of $1,600 per vear, and accept on account thereof out of the
said salary the suin of $1,000 a year so long as the defendant was
retained in the said position at at least said salary, but as soon as
lie ceased to bc such manager said obligation woiuld cease." He savs
the baîîk agreed to the proposal, and "it was istinctly under-
stood by the plaintiffs' .. general manager . . that the
only obligation undertaken by the defendant was conditional as
set forth ..

The defendaut ceased to bc manager for the bank, having then
paid more to the bank thanl lie was called upon to pay. 'l'le de-
fendant does not elaini a rectification of the guarantY, nor does
lie say that it was intendcd that the condition was intended
to bie insrted iii tie guaranty, nor does lie sav or sugges-t that
the condition appears in writing.

UJpon the application of the plaintiffs the Chief Justice of the
0ommon Pleas struck out the jury notice; and 1 amn now asked
to grant leave to appeal f roni the order of the learned Chief
J1ustice.

1 have in Robinson v. Milis, 19 0. IL R. at p. 167, set out the
conditions of allowing an appeal.

As it seems to me, the defendant could not take advantage of
the so-called condition that hie was to he hiable only so long as lie
remained in the eînploy of the banik, unless lie cau in soîne way
hiave the guaranty changed or amended: McNeely v. Wilas
13 A. R. 324 "- Mercantile Bank of Sydney v. Taylor, [1893]j
A. C. 317, at pp. 321-ïi; and siniilar cases.

It is not allcged that the guaranty was not to conte into force
until the happening of sonie event, aud that such ev cnt lhad not
happened; but that a written agreemnent, absolute on its face, is
in rosi ity conditional; and such an allegationi cannot bie proved.

The distinction betweeu the two classes of cases will appear
in llyan v. Campbell, 6 E. & B. 370, and Wallis v. Littel, il C.
B. N. S. 369, both referred to in McNeely v. McWilliams. Con-
sequently, the real defence here is a rectification of the are
mient, which admitted]y is a head of equity; and consequenitI
the action should be tried by a, Judge without a jury.

Even if there were conflicting decisions, I do not think: it desir-
able that an appeal should ho alhowed. Should I be wrong in
the law, the facts are cminenthy for a Judge. Under Rlule 1278
(b), while 1 do not think thero is any good reason to doubit the
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(l,:rî ,tie- of ihe ortluî of the tÀîief J uetiiy 1 do nul NAlîî

ibn; Inn alper! iii' oh o niatters of sneh iînportanlee t bat b

toý apt'linhonh lie- gýven in any event.
1 ithink the mnotiohn 'Imuld lic vefusd ilviih coý1st in le plain-

lti in any en t.

BoYi, C., i\ý ti iJiAX . ~tUAU 12îîi, 191()

1: Tt>WNSII11- Il ii)V E iE

Jiai ial< orîoa/on Iid ,,kilo fJomnil ij l'r/o ()f

.lluici 1 Pily J'urhoscz (j ý,i-sue - I (ilu -fI>bnlr'

By-law - Appova of Ac Rom(["• lf "a f ( oulicil (o Ja
JJandainus-3Ivnîcipal A<c~ 1903, Ont 18à (moi,,

Motion Ivy Rlobert Ni I{ce ani ot J îrs for a nindainus in te

t unet pal -Ouneil of the o townsi ip ino Juin a flii rd ii o a ndi pa -

aý by-i aw pro(-vidîîg fo aid in the IX'ople' lalxa Co. and to,

issu deentre~for the purpose of raising mnonov to pay for

$1 ,0<1) f tock iii t he coiflpatty.

. . RiRoaif, for the applî,lanis.

R?. S. 1?ohertsoîî. for t let t owinshîip nni

Iioyi>, t'.: Titi l,-as m otîd ont prîîîiîlîs ia iai Sila1 :111l aJ

may be lawfal for the muanici pal corporation of ilinl'irn f- ai-it

te People'4 lailway C'o., by takîîîg stock in tlie said (olnpatix
Wo the amount of $15t>Qi. . . and to puy for sai stock WUtl

dOwbene of thie corporation in be inade antd issucd, etc (ses 1 t.«
The deetrsaret' u he dclivcred bv instalments when the
rgtofw lîlrouglî Bloetil lia., becît speuirid and as andi

w]ien the rosd!iî graded for- one mil' bt'twi'n the village of Briglit
and ilie ila- of Platisvilli', and so on (sec. 5 of' by-law).

The deboeitlrr's arc to ho met by 'vy of a sullicient rate on
ail the' raale properyi v it iiiiî ie l a îuî of Mue Iown'Jilp
through whiclî tHt ritilwv taess course (ýei. (;).

Thuis by-law is ()Ilo tîm, p-roviQionS oA se%. 696 of the 3Mni
cipeail 1', I b wlî icii inav hy inîpheatio prWiîdt for the t akig

of stock by plu unuiepalt thongh the marginal note iînotate-ý
the section ais; - aid ï40 railways by portions of' townshîips." '104t
lext djovs in ferIîný priïde finît the debentîires are "St ho PASUe

Ib th11 uiiwlt, (sub ec. 3 (a» ) and fils Acit couteînplte
tint Aisee obligation o4 Met wle înunicpaiiy arn1 ie bu frav4i

hipatcua ai.St'ssîît't iuo ail the ratahie prpety withi n
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the portion of the nîunicipality tletined in the l)x-law. The takitw
of stock hy the iiiiuîîicipality and the issuing of tiebentures by the
municýipalitv would prima facie place the whole financial burden
Lupoil the township at large, but that [ (I0 flot take to be the mean-
ing« or tlie intention of the Act.

Thelî provisions of the law as to granting municipal aid to
railwaYs bY waY of loan or bonus (whichi docs not involve the
taking of s toek) are to the cffect that, if varried by flie required
nîajority of votcrs for the wlîole or flice part of a municipality, it
shall be the doty of the council to pass the b.v-law: sec C; Edw. VIT.
ch. 30, secs. 130, .and partiefflarl * sec. 1 30. This ivithdraws
ail discretion frorn flic iembers or tlic eoiunil in such a case,

,Whichi is not the present. 'l'le clanses ini flie ('osolîdated Muni-
cipal Aet of 1903 î'clatiîîg to aid to railwa 'v couîîpnies are inî
l)IIirascologv perisisiv~e. Thle emol.1 after sucsflvotiflg
11111 pas th bbclî-law, and it is so exlresse<l on tho face of fuisr-
b)v-law-" it shallI and îîîav lc law'ful for the eorporation Vo as-
sist."ý

Thtis concîl, as (11( the counceil of the fornmer year.. 1909, oh-
jcvts bu flie final reatling a111( passiflg of the by-law. One point
of difficultv raised is that tlic by-law is really onc for creating a
debt payable by local assessînent , and that; it fails within sc
381 of thie Aet of 190-3. Sueli a 1) lîî-Iiw sîttl I reûîte that tile
"deht is creatcd on thec securif « of flic special rate settled h)-v
the byv-law, and on that seeuritv on] v."e Tfl it is, 1 think, the falir
meaning of fli legisiation as to ftic manhler of grauiting aidl foa
railwav by part only of thc township, btit this safegutard as Vo file
ibllic and flic inancial, world lias not been ohserved in ftie pro-
mnulgation oif this by-law. 1 think flic couincil may have god

ground for grave liesÎtafion iii conmmittîng ftie wlhole minicipalit 'v
to flic priniarY liirden of this entire $15,000 debf. Tlieir autiont
or inaction does not appear to nie unreasonable or unju.zfifiable,
anid, if fhev hiave a discretion, if sliouîd not bie interfcrud with lIv
tlie Court.

Othier grouîids of' objetion werc urged; 1 have deafwith
what sceins to bie te most important, and flic restilt is, thaf 1 4]e4
chune to grant ai oî'dor f'or a miandaintis. Tt is not a case for costa.

Mo x('o. AIÂ~T'ED V. Ox'.NTAo Acl N SUBNCE, Co.-
LArc11FORn, .J.-TAN. 7.

- (aulnay- Uinuigup.---1ntitis case, ante 199,
Ijnîtî'oî. ... gavec judgnhcnt for fthe plainiffs wifh costs,
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liii iuddig thii îtiws tif ia li)iii' Sol. Thbe îlîl'îîîîaîîî ai
<li i~ tatilî'îîîpa\ w ere iii lo'>ci"' of wiiiingn ~i~liimioer

01,e 1>,aonî i \t The jlaiiiiif... Sj'aîkiîig tii thle linl-

0!e" ut i jiitiîii. Urgeil. ipoîl the alulorlî' ot' li 'e \\en-
l~îrui1 (ttt. nt 1)h < . l4t; anid W iea-e- tliee i'ie. tliat ail

blîqîidtu oft thle il'tîiminte. l'ncom àtiîî . 1. ridereil 1it lia vtl
ilie, u'ust's of tihe acetionl ''ii.îU ih Ilei titi;tu shuld lii'
poil Cii fil. For owbt' im-utrul hiefote the Iluititiî as fotr
tut' tl;itî;g". tUe 1uliiciî wM emhiioid ti tsault mîes ev ias etel-
tor, of th liWh-rfnante~ Il . i[Iilar, for the plaintire . Ju .
ratt Pitl, fori tine tlî'iiîîlus.

'001) BRTtorivi N%. (Aux. IA'xin(o .iti 'OT) J-Jt..

Feiîîttr hî'nuh il' a i'îutrart for lite sale anti tImrelîîîe tif

ltîiier 'INli Pira î'u'd1 jnnile totittîl Iliat lte letteri w n tie bv
Ilieh îte'noîi t.i a oiretfori. tie sale h)x the pIn untiifs 1()

tIti' tlfeîtîîii f1itu tIi jtnn'lîa. hx tie. uefuniiîîits friui thet
liénuotf oîf ail cei 1hilaiîit stiie oft lieiîîtlt, 'quî'îe andi bal-
slit i Piet elit dotiig Ilie SeaISoil <if 190 t i Ber'i'î'îîîi fr'îîî th e

iallitls' iuuogs. î-iliit'u at frnit î;<tîtiuît !oî I iiOMtî fi., Mîtit n
the blagaitrîvuall eîr. I t wnsî i'îiîteîil b liv the defendans titat

tis teTit itiil!-i'iiii, in S îe lî'ti'î'' q-w1itot ii the î'îitrai'h,
déi. 11'4 1lude an y kiîîd ouf cuilis. Tîte learite'! .1 î&ge furi

au a Anei Ont i le Terni as seil aînt! îîele hy liO i mn atS
irnelîle ail itîereliuiitalle ltiuibtr t'eeit deui <Uls. E e
étal I'îiîiill c Iloîtîiws, 56t 311ii 412. .1 îilinu't fuir te
îîlîîifiiY,ý fuît' 1175 îlatii<gtý fuir thei liss 1i')lînu vi t la
1 lfeuit(lanîs' U 1 j îît'îîel tif i'uitt. wN i l i liti're~t, f rotti 1i 2rd I >euiil-
ber. 19t>S. ai eo.. Jilgtet for' the' ulud'eîiiilits tin titeir etîtuil-

tereaiti fr .?tIT euîîteriiti oIhlermît L'ei itissed. NI) (oiý
t )f lt'unîeeait a1 li'e' N(',ut E. Sw eei. fuir Ilie 1ilîintiA.

l, 'r uMî Seîrranît-Injury Io îuîîd lI)ent/i of ,îr'î -- rui

~~~~g~~~ t'hRiw .- r ou 'ile wiîluw anti eiiîlron tif Pritil
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Breiinan, deceased, to recover damages for lis death, caused, as
thev allegcd, by the defendants' negligence. The deceased was a
railway yardsman, and liad charge of the defendants' engines and
cars at their Ottawa yard. On the 17th June, 1909, lie was stai.,.
ing on the foot-board of one of the engines, which was niovinom
northerly, when lie f el in front of the moving engine and was
killed. The action was tried with a jury, and qucstions were sub-
iiiitted to them, subject to a motion for a nonsuit, upon whieh
judgrndnt was reserved. lJpon the answers of thue jury the plaintiffs
claimed to be entitled to judgment. The Chief Justice (after
setting out the f acts and portions of the evidence) said that; the
proper conclusion to draw from the evidence was that as Bren-
nan stod upon thue foot-board with bis band upon the hand-grab
lie became unconscious, and in consequence fell; but, whether that
were the correct inference or not, there was nothing in the evi-
dence to shew that the deceased fell off the foot-board either be-
cause it was too higli from the ground or because it was too uar-
row. Even if the foot-board was too higli or too narrow, there
xvas no evidence to shew that the accident was caused by eitler cir-
cumstance. Action dismissed with costs. A. E. Fripp, K.C., for
the plaintiffs. D. L McCarthv, IQC., and W. E. Foster, for the
defendants.

C ANADIAN STREET CAR ADVERTI5UIG CO. V. CITY OF PORT AR-
THUR-MASTER IN CHAMBERS JAN. 11.ý

Venue-Change. j-Motion by the defendants the Corporations
of Port Arthur and Fort William to change the venue fronu To-
ronto to Port Arthur. Motion dismissed; costs in the cause. If
it should appear that thc expense of a trial at Toronto lias been
greater than it would have been at Port Arthur, the extra coste
to be to the dcfendants in any event. Featherston Aylesworth,
for thc applicants. Z. Gallaglier, for the plaintiffs.

MCPKERVEY v. BUTLERt BRuS.-Ilui CO.-DIVnIONAL COURT-
JAN. 1 1_

Yeyligeiice-P'ersonal Injýuues.j -An appeal by the defend-
auts from the judgmcnt of the County Court of Essex in favour of
the plainitif ini an action to, recover damages for personal injuries
siistained bv the plaintiff owing to the negligence of the defend-
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aiiî' se'rvants, as alleged. The plaintiWfs hanil w'as trudlîil ho-
omwne a pie~ of tiiber whiciî %-as being lowered into thce Detroit

rier and the shield througli whiuli it was lowcred. Thei Court
FXIÀONBIIIDGE. C.J.K.B.. P1>WUA. fnd WnTISFOIID JA. helM

SAtt lu trial Judge had rnisapprelieudd the effect of the evidee
am!i tliat there was nu negligenc, l'or w hioli tbe î1lefendantLi were'

r'sonsihlc . Appeal allowed with eosis and' actoI d]i"ui'n-d W.th
,,e~s. Y. IL. loî for th lie lfendaiît" Ileur ix ' ax, for tWb

.Iii\~'iNV. ), tîl\i SYNDICATi: M tsri:ui, I i n a-

JAS. 12.

:w"tu ary Juyie - ti on 1orî'igit J udýdf/i .]A uîn>-
ioAn for summ"y jdgiment unter Rne GO3. in au ami On tîpon a

ju4dgmnt obtained in flhe Yukon Territ rv * w-ae lisnisuil. the
Mianter saying tîtat ilie dueîdanit had dist'bosc, faut ui- ce to
entitl thma tu defend flic action: J at'o1w Bea.er,1 O L, A

19 w lkk of Moinreal a. iorrison, à A> IV. R. !n 3H. P G 1- ài
fli, taiise. t 'yn Osefor thle plaiti fr. IL WV. M jekle, f-i' t lu'

de fnd ants'.

T1IT('iiMAtlSl % P U CHtAiM -- àFAxTEUIX (Y A %Huai'i jV'.1;

I'air', re'p.. n l" .' liii'i 1.o17, 1eut n7 1ru n A!tto'n t'!

lý lplaimnti , t!iadt t (rma'î bemwrv Aor the eount
~ifl'el i' adefendani to enaon frtrespaý- anT1i faIe tic-
prion ue Tho'li M astr reereIw lu Frî-i . .\dansn In C.

U. Pl .I Tlîoîîî on v. Il tlqi 2 Km crrN .R) l 23 : Kelly v. i' oi.

cG A. At 608; MIeI>iiald 'v. J i kison, .' 25 (). I 3 4 Parkc'
Hakpe 17 P. IL. 3-15: Con. Rlule 31'2« aiîd miade ilie order as'kcd f'
prie jpnent le. the plantif!f Ydisbursenetid of 10n titoiol

wý itihin a wCei(k. AIl utîtet cWt Wo or oeca'uordi à tfie defnîant
1;rtalîii 1).\ tItis 1motion to lx, (()Sti- to I1i? ni iiiý aux 'o nt. In de-

fanît1 of pa.uictît of tîtbo sMsien, u fl ot iulil1 to beJisi."î

10 . , f'oric le feudiant t' aiatîi and ato Fr. hiu, »~ to lid-
feiplautt added.
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IîElîTY V. MACDONELL-I)IVISIONAL COUIRT-JAN,. 13.

3/aser and Servant Ioiiur and 1)eath oif Servant-
Yeg/igene (ou bribabory iNqg'c"b'co,~. c-)mg,.
-, ppeal l> the (lu-endants frouîî1 fle jUdgulent Of JTTLOCK, CJ.
Ex.D., ini favouir of the plaintif!, upon fthe findings of a jury.. for
thle recovii vr ofi $1 ,5() dloniages. TiMe action was broughit b)-
J oseplh Dolierty to recover daluages foir the deafli of his son Frantk
Doherty, a workunan eniplo.ved by the defendants, aileged to have
been ca-used Iy fthe derective conudition and arrangenient of the
ways, works, ami ntachinery of the defendants, w loch lad not, been
reiredied ow ing to the niegligenice of tIe defendants or soute of
thcir servants., as alleged. The Court (F.ILCONnýlRII)C4X.L.R
IIDLI anid 'CIFID JJ.) disîissed the appeal witih eosts.

l)cing o! op)inioni that the cominîssion of a wrong ac-cording to the
law of this ]>rovinec liad heem pros ed 1) «v flie applieation of the
Faetories Act, dangerons maebinry- fot having been, so far as
1>ia(ti('alle, secuirel 'v guarded ; that tIe oints as to eontil>utorv
ilegligence wvas oit thec defendants, atnd tliere was evidence to szup-
port flic verdict: and tîtat tIe damages wcre not so groslv cee
qive as to impel tIe Court to grant a new trial or put the plaintiff
to flic alternative of a reiluction. Giynn Osier, for the defendlants.
T. F. Battle, for flic plaintiff.


