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S‘TATEMENTS. OF DEFENCE.

A question which is agitating the minds of some praecti-
tioners, is whether, under the new Rules, an affidavit filed by
the defendant with his appearance to a specially indorsed writ
must, in default of his filing a formal statement of defence, be
regarded as ‘‘a statement of defence.’”’ We should have thought
that there could be hardly any question that it must, but it
is said that sorae great authorities have expressed a different op-
inion. In the old days of equity pleading, the older practitioners
will remem? er the statemment of defence, or, as it was then called,
‘“the answer’’ of a defendant, was, as a rule, required to be
sworn; and was really in substance an affidavit. Our present
gystem of pleading is based on the sld ClLancery system, the -
statement of claim is the old bill in Chancery under a new
name, the statement of defence is the old ‘‘answer’’ under a
new name, but with a difference that it is not as a rule required
to be verified by oath. The new Rules, however, have in the case
of specially indorsed writs, practically restored the old Chan-
cery practice and required the defence of a defendant to be
verified by oath. This it is true is done by what is called an
““afidavit,’’ but what is in substance and in faet, to all intents
and purposes, is the old Chancery ‘‘answer.”’ _

By Rule 56 (2) the plaintiff is expressly authorizec io treat
this affidavit as constituting the defendant’s pleading—just as
he is authorised to treat the indorsement on the writ as ‘‘the
statement of claim,’’ Rules 56 (2), 111, but if he doex not elect
to proceed to trial as provided by Rule 66, the defendant ‘‘may
deliver a defence or counterelaim.’’ Now what is troubling some
officers and practitioners is this, Suppose he does not avail him-
self of this right, can he be treated as in default of a defence?
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As we have intimated we should say clearly not, his affidavit is
on the files shewing his defence, and, :-oreover, he has sworn
to i*s truth. The technical practitioner may say, ‘‘Oh! but an
afidavit is not a defence,’’ to which we_would reply, “‘Neither
is an appearance a statement of defence,’’ but, nevertheless,
when a defendant smbodied in his appearance & notice that he
disputed the plaintiff’s claim, the Divisional Court held that
such statement could not be treated as nugatory and a judg-
ment signed in default of defence was set aside as irregular:
Voight v. Orth, 5 O.L.R. 443,

It would seem to be & fortiori where a defendant has placed
on the files of the court an affidavit setting forth his defence and
swearing to its truth, that it could not be disregarded, and on
the contrary, it would be the merest technicality and without
any shadow of justice to say that a plaintiff might, in such cir-
cumstances, sign judgment because the defendant did not think
fit to put in an unsworn statement to the same effect as that dis-
clogsed by his affidavit.

It is we are informed a well authenticated ract that the learned
Chancellor just before his elevation to the Bench was called on
to advise how the following answer to a bill for foreclosure was
to be regarded.

‘‘In Chanecery,
Between Henry Hart, Plaintiff,
and '
John Brooke, Defendant,

Please enter in the Master’s Book,
That I the said defendant Brooke
Dispute the claim of Henry Hart,
As to the whole and every part.
Acacia Cottage still is mine,

As surely as the sun doth shine,
No cruel Chancery suit shall blot,
The sacred memories of that spot.

JOHN BRAOKE,
' Defendant, Poet.”’
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: Tlns document was not sworn and therefore was not a good
“answer’’; but according to the practice, a defendant might
file a dispute note without oath, and we ure informed that the

- opinion-given-was that the poetical effusion was a valid dis-

pute note and should be so treated, which seems to be common
sense, ‘

SBinee the foregoing was written, Mr, Justice Kelly, in the
case of Smith v, Walker, on appeal from Mr. Holmested, acting
as Master in Chambers, has decided that if a defendant does
not file a statement of defence under Rule 112, the plaintiff
may not treat his affidavit as a defence, but must disregard it
altogether. The facts of the case before Mr, Just'ce Kelly were
as follows: To a specially indorsed writ a defendant appeared
and dled an affidavit of defence. The plaintiff did not eleet to
proceed under Rule 56 (2), but at the expiration of ten days
from appearance, no statement of defence having been filed, he
filed a joinder of issue and gave notice of trial. The defendant
moved to set agide the joinder of issue as irregular. The acting
Master in Chambers refused the application, holding that the
plaintiff was regular, and that the affidavit was properly treated
as the dcfence, following Voight v. Orth, supra, but Mr. Jus-
tice: Kelly set aside the joinder of issue as being irregnlar and
allowed the defendant to file a statement of defence. This de-
cision therefore virtually determines that an afidavit disclosing
a defence filed under Rule 56 is a defence only for the purposes
of that particular Rule; but if the plaintiff does not elect to pro-
ceed under that Rule it is not a defence, and at the iapse of ten
days from appearance, if no statement of defence is flled, the
plaintiff may cign judgment for defaunlt of defence.

In short the whola procedure suggests a sort of thimble rig-
ging perforinance as regards the defendant’s affidavit of de-
tence. ‘*Now you see it and how you don’t see it.”’
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COURTS OF FINAL APPEAL,

The findings of the judges of the Supreme Court in the
cases submitted to them in reference to the incorporation of
companies and as ‘o the construction of the Insurance Act (sce
post pp. 749) are a somewhat remarkable illustration of the
adage ‘‘Quot homines tot sententim,'

It is common knowledge that in our Supreme Court, as at
present constituted, there is a great lack of unanimity; and
this is said to come more from one seat than from the others,
doubtless indicating a virile independence of thought, and which
may also possibly be an illustration of some one's saying that
the minority is generally in the right. On the occasions he-
fore us, however, to use some nautieal phrases which seem ap-
propriate, it was not a spectacle of the result of the exhorta-
tion well known to rowing men, of ‘‘pull together,”’ but rather
of each of them ‘‘paddling his own canoe.”’ The result in these
cases is that it is not at all clear what the law is on any of the
points involved,

We are quite aware that the opinions we have referred
to were the resalt of references to the judges of the Supreme
‘ourt under s, 60 of the Supreme Court Act, a provision
which came hefore the Privy Council in Atterney-General of
Ontario v, Attwney-General of Canade (1912), A.C, 571 (see
ante vol. 48, pp. 504.507) so that each judge was justified in
expressing his individual opinion, and probably was so required.
At the same time ‘we wish to take this opportunity of again call-
ing attention to the most important and desirable proposition
that the judgments of our court of final appeal should express
the views of the majority - the judges, if there are differing
views, and that all dissenting .opinions should remain a seecret
of the judge's private council chamber.

The subject of uniformity of.decisions on such branches of
law as are applicable to all the States of the Union is engaging
the attention of judges and legal writers in the United States,
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Greater unifermity in the laws of this Dominion was the wish
of the fathers of Confederation, and some progress has been made
in that direction. It should receive greater attention than it
does from our legislators. We have perhaps done more than has
heen done by our neighbours, but much remains to be done.
The subject is much discussed in recent legal journals, especially
with reference to negotiable instruraents. We have accomnylished
something in that direction, but there are other branches of the
law which need similar attention here; and nothing would
tend more to unification of the Dominion than uniformity in
legislation. )

POST-DATED CHEQUES.

The law relating to post-dated cheques is by no means well
settled. In a recent case before Mr. Justice Scrutton (Hutley
v. Peacock, Oct. 25) the defence of infancy was set up in an action
by the nolder of a post-dated cheque against the drawer, This
defence was successful, and the ca.e is referred to only because
a mere passing mention of Forster v. Mackreth (16 L.T. Rep.
23: L. Rep. 2 Ex. 163) seems to have been considered a sufficient
statement of the law relating -to post-dated cheques. Now
Forster v. Mackreth merely decided that the post-dated cheque
there sued on could not in substance be distinguished from a
bill of excha.ge at seven days’ date, and it was accordingly
treated as a bill of exchangs and not as a cheque. Forster v,
Mackreth is not an authority for the general proposition that a
post-dated cheque is & bill of exchange properly so-called and not
& cheque.

A post-dated cheque is, in fact, an instrument sui generis,
being in some respects a bill of exchange payable at a future
time and in other respects a cheque payable on demand. The
principal sections of the Bills of Exchange Act, 1882, that are
relevant are ss. 3, 13, and 73. 8. 3 defines bills of exchange
generally as unconditional orders to pay “on demand or at &
fixed or determinable future time.” 8. 13 has reference to
the date on bills; it enacts that the expressed date is to be deomed
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the true date “unless the contrary be proved,” and also enacts
that “a bill is not invalid by reason only thatitis . . . post-
dated.” 8. 78 defines cheques as bills of exchange ““drawn
on & banker payable on demand.”

That a post-datéd cheque is a valid and negotiable instrument
has been settled by many decisions of the courts, and it will be
sufficient to cite what is believed to be the latest to that effect—
Royal Bank of Scotland v. Tottenham, a decision of the Court
of Appeal (71 L.T. Rep. 168; (1894) 2 Q.B. 715). In that case
the plaintiffs on the 8th Aug. received and placed to the account
of a customer a cheque dated the 10th Aug. drawn by the defend-
ant. The cheque being dishonoured on presentation, through
the defendant having stopped payment of it, the plaintiffs were
held to be entitled to sue the defendant, as being holders for value.

With respect to stamp duty, a post-dated cheque is on the
footing of an ordinary cheque and not a bill of exchange. Being
payable ““on demand,” the post-dated cheque comes under the
heading of the schedule to the Stamp Act, 1891, “Bill of exchange
—payable on demand or at sight or on presentation—1d.”” The
fact of the date constituting a direction not to present or pay
at once does not prevent the instrument being payable “on de-
mand.” This was decided in Royal Bank of Scotland v. Totten-
kam (sup.). See also Hitchcock v. Edwards (60 L.T. Rep. 630,
Mr. Justice Cave). In every reported case of an action against
the drawer of a post-dated cheque the action has almost neces-
sarily been heard some time atwer the date expressed on the cheq.. .,
and the cheque then necessarily appears on its face to be properly

stamped, there being nothing to indicate that it was actually
drawn and igsued before the date appearing on it. Apparently,
if an action could be conceived as being brought on a post-dated
cheque long before the expressed date, the cheque would have to
be stamped as an ordinary bill of exchange in order to be valid
and admissible in evidence. However valueless for practical
purposes this consideration may be, it certainly follows from the
ratio decidendi in Royal Bank of Scotland v. Totienham (sup.),
and the decision in that case as to the 1d. stamp duty on post-

dated cheques being sufficient is somewhat unsatisfactory from
a theoretical and juridical point of view.
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As regards some of the consequences of the drawee or banker
paying the cheque before its expressed date, the post-dated
cheque resembles a bill of exchange. It is laid down by Baron
Parke in Morley v. Culverwell (7 M, & W,, at p. 178) as follows:
“If the acceptor pays the bill before it is due to a wrong party,
he is not discharged. It has been so held in the case of a banker's
cheque payable to bearer; if the banker pays it before it is due,
he is not protected.” The authority cited for the latter of these
two propositions iz Da Silva v. Fuller, an old unreported case of
1776, of which the note in Chitty on Bills (11th edit., 1878), p. 188,
is: “Where, however, a cheque, which had been lost by the payee,
was paid the day before it bore date, such payment was held
to be invalid, and the banker was held liable to repay the amount
to the loser.,” There appears to be no more modern case on this
point than Da Silva v. Fuller.

In actions against the drawer by the holder, the post-dated
cheque is precisely on the same footing as an ordinary cheque.
Royal Bank of Scotland v. Totlenfam (sup.) and Hitehcock v.
BEdwards (sup.) are examples of this. In both cases the holder
gave value for the cheque before the expressed date of it, and
succeeded in his action against the drawer after payment at the
drawer's bank had been stopped. Carpenter v. Streel (6 Times
L. Rep. 410) was another case of the same kind before the Divi-
sional Court (Lord Coleridge, C.J. and Mr. Justice Wills). The
defendant stopped payment of the cheque, and the prineipal
defence was that the plaintiff had taken the cheque before its
expressed datc and when it was not “regular on the face of it”’:
(s. 29). It was held, however, that the cheque was “regular on
the face of it,” notwithstanding the date it bore had not yet
arrived when the plaintiff took it, and the plaintiff succeeded.

With regard to one consequence of a post-dated cheque being
paid by the banker on whom it is drawn before the date, neither
bills of exchange nor ordinary cheques afford & clear analogy, and
the post-dated cheque in this respect stands by itself. It may
happen that the drawer’s account at the bank is not sufficient to
meet the payment of further cheques in the event of the post-
dated cheque being presented and paid before the date upon it.
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If then, in consequence of & too early payment of the post-dated
cheque, another cheque, subsequently drawn (not post-dated)
and immediately presented, is dishonoured, has the drawer and
customer any remedy against the bank? There appears to bo no
reported casé in England of any action having been brought
against a bank under such ciroumstances. In the text-books on
banking, the case of Da Silva v. Fuller (sup.) is cited for the
proposition that a banker is not justified in paying a post-dated
cheque before its expressed date, but this case is not an authority
as between banker and customer, and only relates to the risk the
bankers run in posgibly paying the wrong person. -In the absence
of authority, the question would have to be decided on principle
should it arise in the English courts. Singularly enough, the
question has arisen more than once in the Australasian courts,
and contrary decisions have been arrived at. In Victoria and
New Zealand a bank has been held liable in damages for dis
honouring cheques in consequence of the customer’s account
being depleted by the prematyre payment of a post-dated cheque.
In Queensland, under precisely similar circumstances, the bank
was held not to be liable. The references to these cases are:
Hincheliffe v. Ballarat Banking Company (1870, 1 V.R.L. 229
(Victoria)); Pollack v. Bank of New Zealand (1901, 20 N.Z.R.
174 (New Zealand)); Magill v. Bank of North Queensland (1895,
6 Q.L.J. 262 (Queensland)).

The Bills of Exchange Acts then in force in Australasia were,
for the present purpose, identical with the English Act of 1882,
The Vietorian case was decided before any codifying statute was
in operation, the New Zealand and Queensland cases after codi-
fying Acts had come into operation. The salient points in these
cases were these: The Victorian and New Zealand courts relled
on Forster v. Mackreth (sup.) and treated the post-dated cheque
as & bill of exchange payable on the expressed date of the cheque,
the New Zealand court holding that the codifying statute had
made no difference in the law; the Queensland court held Forster
v. Mackreth no longer applicable since the codifying statute, and
also held that the true date of the post-dated cheque was the
day of its issue and not the date expressed in it, with the result
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that the post-dating was under the circumstanc: juite ineffec-
tive.. There is a sharp contrast between the views of the New
Zealand and Queensland courts respectively as to the effect of
the bank paying the cheqite in the face of what amounted to a
direction not to pay until a certain future date. The New Zea-
land court held this to be fatal, and that the bank had done a
wrongful act for which it must suffer the consequences. The
Queensland court held that the bank had given value for a valid
and negotiable instrument and were holders of the cheque and
so entitled to set it off against the customer’s balance in the bank’s
hooks. 4

To give effect to the view that prevail . 1n Queensland, it is
necessary to presume that a banker can pay his customer’s cheque
in spite of notice not to pay it, and also that presentment of a post
dated cheque before its expressed date is in itself evidence that
the expressed date is not the true date. Neither of these positions
seems ‘correct. The balance of argument therefore seems to
lie with the New Zealand view, and it is submitted that the
English courts would under similar circumstances agree with
the New Zealand rather than the Queenslang decision. The
New Zealand decision was that a bank was liable to its customer
for dishonouring his cheques if the depletion of the account was
caused by the bank’s own act in prematurely paying a post-dated
cheque drawn on the bank by the customer.—7The Law Times.

THE VETO OF THE (ROWN.,

The controversy with reference to the veto of the Crown as
an operative part of our Constitutic. in practice has elicited
very intense antagonism of opinion on the part of leading con-
stitutional avthorities. On the 20th April, 1911, when the meas-
ure which is now the Parliament Aet, 1911, was under discus-
sion in its committee stage in the House of Commons, Mr. As-
quith said: I have pointed out over and over again in these de-
hates, that the veto of the Crown was just as operative 200 years
ago as the veto of the House of Lords to-day. We have got rid
of the veto of the Crown without any breach of continuity in
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the history of our Constitution. The veio of the Crown has gone.
It iz as dead as Queen-Anne. It has gone by disuse, and 8o ought
the veto of the House of Lords to have gone by disuse.”’ Mr,
Dicey, -however,-in-a- letter to-the-Temes, relies-on a dietum-of
Edmund Burke that the veto of the Crown is a reserved power
still capable of being put into operation should occasion arise
for its exercise. Professor Hearn maintains that although under
the House of Hanover, the power of refusal has never been dir-
ectly exercised, it must not on that account be supposed that
the power is obsolete or inoperative. ‘‘On two occasions,’’ he
writes, ‘‘within the present [nineteenth] century, Aects of
Parliament, although they had duly received the Royal Assent,
have failed to come into operation from the refusal of the Crown
to perform some act which was necessary to give them effect.
One was an Act passed in 1794 (84 Geo. 3, c. 4) to enable the
Goverament to carry into effect Mr. Bentham’s celebrated pro-
jeet of the Panopticon. It appears that, whether from per-
sonal dislike to the author (as Bentham asserted) or for some
reason now unknown, George III. disapproved of the plan.
Various delays took place until at length all the arrangements
were approaching completion, and nothing more remained ex-
cept the purchase of one portion of ground. It appears that
the King refused to sign the proper documents for the issue of
the purchase money. Nothing further was done in the matter,
but the Government was so much eompromised that seventeen
years after the first Acta second Act (52 Geo. 111, c. 144) was
passed by which a different system was adopted and compensa-
tion for the breach of contract to the amount of £23,000 was
paid to Bentham. In 1850 an Aet (13 & 14 Viet. ¢. 72) was
passed under the augpices of Lord Romilly to improve the sys-
tem of registration of assurances in Ireland. It contained a pro-
vision suspending its operation until certain indices were pre.
pared and notice of its commencement consequently thereon was
given by the Commissioners of the Treasury. No such notier,
hewever, has yet (in 1867) been published. Probably, consider-
. ing the advanee made in public opinion since 1850 upon the sub-
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jgct-‘of the registration of land, it never will be published.”
Queen Elizabeth in the Parliament of 1597 assented to forty--
three Bills, public and private, and rejected forty-eight that had

passed both Houses.. James I, in assenting to all the Bills of =~

the session, explained that he did so ‘‘as a special token of grace
and favour, being a matter unusual to pass all Aets without any
exception,’’ Although the Stuarts preferred io-use the dis-
pensing power and lightly assented to Bilis that they never in-
tended to observe, yet the close of their system brought back the
use of the old prerogative. On four important occasions, and
onece afterwards on a matter of less moment, William III. de-
clined to sanction Bills. Once, and once only, after his deeth,
when Queen Anne vetoed the Scottish Militia Bill under pecu-
liar circumstances and in conformity to the wishes of both
Houses, were the words La Reine s’avisere heard in Parliament,
—Law Times. '

POSSESSION A3 A ROOT OF TITLE.

In these days when nearly every transaction connected with
land is committed to writing there is a tendency to overlook the
importance attached by the law to mere possession, bhut never-
theless possession still remains a root of title. In very early
days, no doubt, possession was practically the only title to land;
he was the owner who, with his retainers, was strong enough to
take, and then to retain, possession. And in the more civilized
of ancient communities land was transferred from one person to
another by physi. ;' possession being given in the presence of
witnesses. A record of what was done might be drawn up and
signed, as i. the case of livery of seisin, but the writing did not
constitute the title to the land; it was merely evidence in sup-
port of the title,

If a person to-day enters upon and takes possession of a
parcel of land, without any title ur even colour of title thereto,
but merely as & wrongdoer, what is his position in the eyes of
the law? At first no doubt he is a mere trespasser, and could
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be evieted by the true owner, or by any person, not being the
true owner, who was in possession of the land. But this latter
person may himself have originally been a mere trespasser. This
raises the question, at what pqiqt;o}f,time does the original tak- -
~ing possession by a stranger to the title cease to be regarded as
& mere trespass, and evolve into the ‘‘possesaion’’ that is so re-
spected by the law? The answer appears to bé, when he has
remained for some time in peaceable possession of the land, ex.
erciging with respect to it the ordinary rights of an occupier.

In Doe d. Hughes v. Dyeball (1829), Moody and Malkin’s
Rep. 346, the plaintiff in ejcetment proved a lease to himself and
a year’s possession, and .z<*ed his case there. The defendant,
who had foreibly taken possession, objected that no title was
proved in the demising parties to the lease. Lord Tenterten, C.J.,
said: ‘‘That does rot signify; there is ample proof; the plaintiff
is in possession, and you come and turn him out: you must shew
your title.”’

The failure on the part of the plaintiff to prove that his lessors
title obviously made the lease worthless as evidence of the plain-
tiff's title, and the pleintiff succeeded on the other evidence au-
dueed by him, viz, that he had had a year’s possession. Thus
the case shews that possession in the plaintiff and nothing more
is sufficient to enable him to maintain ejectment against a
stranger.

In Asher v. Whitlock (1863), L.R. 1 Q.B. 5, Cockburn, C.J.,
referring to the above mentioned case, said: ‘‘In Doe v. Dyeball
one year’'s possession by the plaintiff was held good against a
person who came and turned him out, and there are other anth-
orities to the same effect,’’ thus putting that case upon posses-
sion alone.

Perhaps the most emphatic way in which .the law shews its
respect for possession is by its rule that ‘‘the fact of possession
is primd facie evidence of seisin in fee.”' Per Mellor, J., in 4sher
v. Whitlock, 6; see also Newell on Ejectment (1892), 433,

‘“‘The wrongful seisin sequired by a disseissor gave him a
real, though wrongful, estate, a ‘tortious fee simple’ valid as
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against everyone but the person truly entitled, and cipable of
being made right and perfect by a release from that person to the
person in actual seisin.”’ (Pollock & Wright on Possession, 94.)

. This is-very ingtructive.  The law insisted on livery of seisin,
but when vace a-person had been put in possession by this means
he was capable of taking s release by deed of an estate in remain-

der. Here we see that the real owner couid perfeét the title of a

disseissor by giving him a release, no livery of seisin being
necessary.

The necessity of possession as a root of title explains the rule
of common law which prevented a person from conveying to
himself. ‘‘The ancient common law essayed to wield the land
itself— the most ponderous and immovable of all tne elements.’
Hence all its rules and forms regarded real property as more
or less identified with actual possession. The single consideration
that lvery was the primitive mode of conveyance, for which
other forms were but substitutes, and that a man could not de-
liver seisin to himself, explains many otherwise inexplicable doc.
trines.”’ Hayes’ Elementary View of Uses (1840), 80.

A person occupying land without any title has a devisable
interest therein, and if he settles it by his will for successive
estates those estates take effect as against a person who enters
upon the land, and ejectment may he maintained accordingly.
Asher v. Whitlock, supra. '

And the interest of a mere possessor may also be inherited or
conveyed. Moreover if the land be taken compulsory he is en-
titled to compensation. Perry v. Clissold (1907), Law Reports,
Appeal Cases 73,

In the last cited case, the decision in Doe d. Mary Carter v.
Barnand (1849), 13 Queen’s Bench 945, was disapproved of as
being inconsistent with Asher v. Whitlock, already cited, and
with the views of Mr. Preston, Mr. Joshua Williams, Professor
Maitlend and Mr. Justice Holmes. The reporter adds a vefer-
ence to an article by Professor J. B, Ames in the Harvard Law
Review, vol. 3, p. 324(n). In the above cited case of Doc v. Bar-
nard the plaintiff in ejectment, though having had thirteen
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years’ possession, failed in her action against a defendant (who
had turned her out), on the ground that her own case shewed pos-
seasion, and, therefore, a presumed fee simple, in her late hushand,
and shewed also that her husband left an heir. The plaintiff's
. poasession was not vonnectsd with her husband’s, and the de-
fendant was allowed to set up the title of the heir in answer to
the plaintif’s claim. As above shewn the case has been dis-
approved of.

If A, having no title, should acquire possession and hold it
animo dominendi for say one year and then mortgage the pro-
perty to B and remain in possession paying the interest, and then
C, a stranger, acquired and held possession Inr less than 20
years, also animo dominendi, it would appear that B, the mort-
gagee (although neither he nor the mortgagor had obtained a
title under the Statutes of Limitation) could eject C, since B
would claim under the earlier possession. A’s possession would
be primé facie evidence of his seisin in fee; would be capable of
conveyance to his mortgagee, and the mortgagor’s possession
would be attributed to the mortgagee. Cole on Ejectment, 462,
479 (1857). (The mortgagee, in the case abeve put, would, of
course, not be claiming adversely to the mortgagor.) A title
would, therefore, be set up good as against all persons except the
true owner proving right to immediate possession. Or if, in the
simpler case, without there being any mortgage, A held peaceable
possession for one year, and went out of possession, animo rever-
tendi, and C took possession and held it for any period less
than required by the Statutes of Limitations A could in like
manner eject him in reliance on his (A’s) earlier possession and
presumed fee simple.

The case first put of there being & mortgage is exemplified by
‘“Doe on the several demiises.of Smith and Payne v. Webber
(1834),1 A. & E, 119. The plaintiff Payne had been in possession
for a number of years, though no statutory title was relied on.
Then he mortgaged the property to the plaintiff Smith, but re-
mained in possession, paying the interest on the mortgage. After
the date of the mortgage the defendant brought sjsctment under

.
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some claun of title against the plaintiff Payne (who was still in
pommon) and the cause was submitted to arbitration, which
went in favour of the defendant, who thereupon went into pos-
. seasion under a writ of habere facius possessionem and remained
in possession for about six years before the action was brought.
The defendant set up the award as against the plaintiff Smith,
who was proved to have been present at the arbitration pro-
ceedings, but not to have taken any part in them. The evi-
dence was ruled out as being res inter alios acta, and the plain-
tif* Smith obtained the verdict. All that the case decides is that
the evidence was rightly rejected,

It would be interesting to know what dxrectlon was given by
the trial judge to the jury, but it is not reported. The verdict
seems, however, to have been right. The plaintiff Smith was
deemed to be in possession by reason of his mortgagor’s con-
tinued possession and payment of interest, and the defendant
had not acquired a statutory title.

The effect of the case is thus given in Pollock and anht
on Possession: ‘‘Ten years’ possession has been decisive even
against several years’ subsequent possession under colour of
title.”’

As exemplifying at once the risks attending nisi prius prae-
tice and the necessity of some system of registration of title or
of deeds, it appears that the defendant went to trial in ignorance
of Smith’s title, and had trained the evidence concerning the
auward against the plaintiff Payne. Then, discovering the mort-
gage, the defendant sought to deflect this evidence against the
mortgagee, which was not allowed. The two plaintiffs appeared
to have been working together in the action, and it was com-
plained by the defendant’s counsel that Payne was going behind
the award by way of using Smith’s name as a second plaintiff,

The minor, though none the less important, question of the
costs of the evidence concerning the award was later dealt with,
when the defendant was allowed such costs as against Payne, as
costs of the issue found in favour of the defendant as against
Payne, who, of ¢ourse, could not succeed in face of the award.
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~ The doctrine that posaessxon is & root of title exists inde.
‘pendently of the Statutes of Limitation. It is trup that the
judges, when speaking of a title by possession short of a statu-
tory title, generally go onto say thuc the title is one that may
‘ripen into an absolute title, but it seems clear that a possessory
title would be recognized by the courts if there were no Statutes
of Limitation. It would follow, therefore, in a case where no
Statute of Limitation operated, that so long as'a mere possessor
was left in undisturbed possession by the true owner and those
rightfully claiming under him, he, the possessor, would have a
title recognized by the ecurts and one that would descend to his
heirs or could become the sub_ sct of conveyance or devise, and
would be good as against all the world except the true owner
for the time being. _

In conclusion it may be pointed out that where there have
been several successive possessions by strangers to the title, the
last possessor can take advantage of the prior possessions only
if all the possessions have been continuous, and are connected as
of right—University of Pennsylvania Low Review.

CRIMINAL LAW AND THE JURISDICTION OF
MAGISTRATES.

It is & well-known maxim that no one shall be put twice in
peril for the same offence, brt the recent decision of the Divi-
sional Court in Rex v. 3impson and others; Ex parte Smithson,
ante, p. 10, appears to have stretched the doctrine to a som:-
what extraordinary length. The point raised in that case was
whether a dismissal of a criminal information by a bench of
justices, some of whom were by statute disqualified from adjudi-
cating upon the particular ease, could be quashed by certiorari,
The court decided that it could not, the three learned judges
who took part in the decision arriving thereat upon diff’ ren:
grounds. Except for some desisions of the Irish Court of King’s
Beneh, the point was apparently hitherto not covered by author.
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ity. It has, of course, been repeatedly laid down that after a
hearing. and ‘sequittal upon the mems by a court of competent
jurisdietion, the. delendant cannot aga'n be tried upon the same
_charge. This was emphatxcally afirmed in the case of Wemyss
v, H@kcm, 32 L.T. Rep. 9, in the Court for Crown Cases Re-
gerved, and ir Reg. v. Miles, 62 I.T. Rep. 572, by the Queer’s
Bench Division. In ¢ e of a conviction or acguittal by a
sourt of competent jurisdietion, the defendant, if again charged
with the same offence, may plead autrefois conviet or antrefois
aequit, as the case may be. So far as the English deeigions
are concerned, the maxim has been enunciated by the judges
only in cases where there has been a trial by a competent court.
Thus in Reg. v. London Jusiices, 25 Q.B. Div. 357, it was held
that there was no appeal to quarter sessions by the prosecutor
when an information has been dismissed under the Highway
Act, 1835, ulthough see. 105 of that Act gives a right of appeal
to anyone who thinks himself aggrieved by ‘‘any order, con-
vietion, judgment, or determination.”” The case before the
Divisional Court would appear te be ¢’stinguishable from those
above referred to, because the petty sessional court which dis-
missed the information was nc. duly constituted. In Reg. v.
Antrim Justices (1895), 2 Ir. 603, and certain other Irish deci-
sions which were quoted during the course of the argument, it
was held that where a defendant was acquitted after a hearing
on the merits by a court of summary jurisdiction, the acquittal
could not be quashed by certiorari, although some of the justices
were disqualified for bias or interest, because the decision was
not void, but merely voidable, so that the defendant was in peril
thereunder until it could be set aside. The Irish courts appear
{o have been .y no means unanimous, as uppears by the judg-
ment of Mr. Justice Holmes in the Anérim case. Whether the
Irish decisions are right or wrong, it is disappointing to find the
Divisional Court, baving regard to the pnblic and, indeed, con-
stitutional importance of the point, refusing to give it more
than a ocursory consideration. Mr. Justice Ridley thought that
the rule ought to bo discharged, on the ground that in no case




34 CANADA LAW JOURNAL.

could a man, once acquitted after a hearing on’ the merits,

again be triec for the sanie offence. Mr. Justice Serutton ga-»

as the ground of his decision that hie did not wish to prevent the

defendants from pleading autrefois acquit, in case a fresh sum.
- mons- wore issued “gainst them, his judgment apparently in.

volving a petitio prineipii; while Mr. Justice Bailhache seems
to have been impressed chiefly by the alisence of any English
authority for the proposition put forward in favour of the
rule. It is to be regretted that no more authoiitative decision
is available, for the case cannot, of course, go to a higher court,
being & criminal matter.—Zaw Times.

PRINTERS’ PRIVILEGE.

All who aid or counsel, direct or join in, the commission of
a tort are joint tortfeasors. Hence a person who is injured by
o printed libel sues the author, if he can discover him, and
the printer jointly. If, as between the author end the person
defamed, the libel is published on & privileged ocecasion, ean
the printer avail himself of the privilege? If he can, does
express malice of the author expose the printer to liability ¢

» These questions were discussed and deecided by Mr. Justice
Bankes in the case of Smith v, Streatfeild and others (109 L.T.
Rep. 173; (1913), W.N. 263). The rector of g parish com-
plained of the negligent performance by the plaintiff of his
duties as one of the surveyors of ecclesiastical dilapidations of
the diocese—a matter in which, if established, the rector and

the rural deans of the diocese had a genuine interest. Ths

rector wrote a letter on the subject, employed a firm of printers
to print it, and sent a printed copy to each of the rural deans.
In getting the letter printed he took a natural and proper means
of ciroulating the letter among those who were interested in
its contents, The letter contained statements defamatory of
the surveyor in the way of his business, and he brought an
action against the rector and the printers, As between the
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rector and theé rural deans the letter was published on a privi-
leged oocasion. The jury found that the rector was actuated by
malice, but that the printers were not so affected. The question
" was whether the printers were liable. ' -

It seems well sottlel that, so far as the author of a libel isg
concerned, he may publish the libel to a printer or to a short.
hand elerk or typist, provided that this is an ordinary and usual
course to adopt. ‘‘Independently of any authority,’’ said '
Justice Mellor in Lawless v. Anglo-Egyptian Cotton Company
(L. Rep. 4 Q.B. 262), “‘I am quite prepared to hold that s com.
pany having a great number of shareholders, all interested in
knowing how their officers conduct themselves, are justified in
making a communication in a printed report relating to ths
conduct of their officers 1o all shareholders whether present or
absent, if the communication is made without malice and boni
fide.”’ Similarly, publication by a solicitor to his copying clerk
of a letter written in the interests of his client, but containing
defamatory statements, i8 not an actionable publication: (see
Boxsiug v. Goblet, 710 L.T. Rep. 368; (1894), 1 Q.B. 842).
Edmondson v, Birch and Co., 96 L.T. Rep. 415, (1907 1 K.B.
371), is to the same effect, where the managing directcr of a
company, having occesion to make a sonfidential communication
by cable to certain correspondents, dictated it to a clerk in
their office, and it wus held that this was not an aetionable pub-
lication,

The liability of the printer, shorthand clerk, or typist for
publication by them is a different question. Where the author
of the libel can plead a privileged occasion, does his privilegs
cover the printer or elerk?

The learned judge held that the privilege of the rector cov-
ered all acts done in the natural and proper course and so
enured to the benefit of the printers. In so holding, he fol-
lowed the case of Baker v. Carvick, 70 L.T. Rep. 366, (1894), 1
Q.B. 838), In that case the defendants were 4 firm of solicitors
acting fov their clients, to whom the plaintiff owed a sum of
money and who “ad commenced an sction to recover it, The
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plaintiff had placed certain goods in the hands of auctioneers
for sale, and a sale of the goods had been advertised. The de-
fendants, believing that the plaintiff had committed an act of
bankruptey, wrote to the auctioneers informing them of thsir
surmise and directing them not to part with the proceeds of
“the sale. It was held that the communiocation to the auctioneers,
being one which might properly have been made by the clients
themselves, was properly made by the defendants in the course
of their duty to them; and, there being no evidence of malice,
judgment ‘was given for the defendants, It seems to follow
from thie decision that a communication whieh may lawfully
be made by a party to a litigation may lawfully be made by
his solicitor acting on his instructions or otherwise in the course
of his duty to his client. “Does it follow that all thai may be
lawfully written by one man to others having a common interest
with him.on a particular matter may be lawfully printed by a
firm of printers acting on his instructions? According to Smith
v. Sireatfeild, the answer is Yes, if the persons sharing in the
common interest are so numerous as to make the printing of the
defamatory matter a natural and proper means of communica-
tion. This view is not unsupported by authority. In Mangenu
v. Wright, 100 L.T. Rep. 960, (1909) 2 K.B. 958, a defamatory
statement in the Times newspaper was held to have been pub-
lished on a privileged occasion where the matter was of public
interest as to which the public were entitled to information,
and a rewspaper was the ordinary channel by means of which
the communieation could be made publie. Lut we must not
delude ourselves into the belief, that from the decision of Baker
v. Carrick, we glide impcreeptibly to the conclusion arrived at
in Smiath v, Streatfeild.

The duty which a printer owes to his customer bears hardly
any .aalogy to the duty which a solicitor owes to his eclient.
The relation of solicitor to client is part of the machinery
for the administration of justice. Great injustice might be
suffered if a person who has been, or conceives himself to have
been, subjected to a legal injury could not retain the services
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of & solicitor because the proper conduect of his case might
r.2cessitate the publication of defamatory statements whieh
might involve the sclieitor in a lawsuit. This is the real reason
why- defamatory communications- made by a solicitor in the
course of his duty to his client are privileged. The duty of a
printer to his customer is imposed and undertaken simply by
the contract between the parties and for the printer’s own profit.
If a printer should decline to print a cireular on the ground
that it contained defamatory statements, no injury to the pub-
lic is involved comparable to the denial of justice which might
result if a solicitor should refrain from writing a letter in the
interest of his elient because it was uncomplimentary to other
persons, In truth, the gap between Baker v. Carrick and Smith
v. Streatfeild is a wide one—too wide to be spanned by human
gymmetry, The latter decision may be a good aud wise one, but,
in so far as it rests on the earlier ag an authority, it seems to
be based on a false snalogy. The real road is through Mangens
v. Wright and not through Baker v. Carrick.

Having decided that the privilege of the rector enured to th?
benefit of the printers, Mr. Justice Bankes further held that
the malice of the former destroyed the privilege not only for
him, but for the printers also. It follows from this that the
printers have no privilege of their own, but c¢an only shelter
themselves behind the privilege of the author of the libel
they array themselves in his armour, and take his accoutre-
ments with all faults. This, again, seems to distinguish the
principle of Smith v. Streatfeild from that of Baker v. Carrick.
It iz not by any means clear that the privilege of a solieitor
would cease to protect him if his client in giving him instrue-
tions to write a letter should chance to be actuated by malice.—
Law Times.
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~ 'The new Lord Chief Justice of England has had a career
well deseribed by that much-abused word ‘“romantie.” As a
boy; he left the home of his father, a merchant in London, to go
to sea; where. he served before the mast. After this he went on -

- theStock Exchange, where fortune was not kind to him, and at

. twenty-four nothing but his mother’s persuasion prevented his
emigration to the United States. Then he studied law, and in
1887 he was called to the Bar by the Middle Temple. Success
came to him quickly in this new sphere, and his mastery of figures,
in particular, earned him a high reputation. As a cross-examiner
be has been supreme. He entered the House of Commons, as
Liberal Mewnber for Reading, In '1904; six years later he became
Bolicitor-General, and soon afterwards Attorney-General. He
was the first holder of the last-named office to be included in the
Cabinet.

The Law Times criticises freely the proposal of the
English Government to substitute a Ministry of Lands, with its
officials, for the courts of law, and hopes that if any such meas-
ure is placed upon the statute book, the control of the Judi-
ciary over the Executive will be maintained in its entirety. The

. writer very properly characterises as ‘‘monstrous’’ the sugges-
tion that praectically all disputes that might arise relating to
land should be referred to a ‘‘Court’’ of departmental officials
and be taken away from the ordinary courts of the land. It
will certainly be a sorry day for England and would be for
any other country if litigants were compelled to seek justice,
not from impartial judges, but from men who hold their posi-
tion at the beck and call of changing politicians and subject
to influences which cannot come within the walls of & Court of
Justice. This evil change from the old state of things which
has so much conduced to British freedom and fair play has been
too much in evidence lately and is greatly to be deplored.
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in accordance with the Copyright Act.)

ADMIRALTY—SHIP—COLLISION—REGULATIONS FOR PREVENTING
COLLISIONS, ART. 28—SUDDEN EMERGENCY—OMISSION TO
GIVE SOUND SIGNAL.

The Tempus (1913) P. 166.  In this case it was held by Evans,
P.P.D., that where a ship in a sudden emergency, occasioned by
the faulty navigation of another vessel, altered its course in
an attempt to avoid a collision without giving the sound signal
required by Art. 28 of the Regulations for Avoiding Collisions,
which neither caused nor contributed to the collision which took
place, such omission was not in the circumstances a breach of
the rule.

ANCIENT LIGHTS—ALTERATION OF BUILDINGS ON SERVIENT TENE-
MENT-—NO DIMINUTION IN TOTAL AMOUNT OF LIGHT—NO
DAMAGE.

Davis v. Marrable (1913) 2 Ch. 421. This was an action to
restrain interference with an ancient light. The servient tenement
had been altered with the result that, although it was made higher
in one part, it was lower in another, so that, in effect, there was
in fact no diminution in the total amount of light coming to the
dominant tenement. Joyce, J., was therefore of the opinion
that the defendants were entitled to credit for the increased light
occasioned by lowering the building as against the obstruction
caused by the part of the building which had been heightened,
but having received this credit it would not be open to the defend-
ant hereafter to restore the lowered part of his building to its
former height. That the right to ancient light enjoyed by the
dominant tenement was a negative easement over the whole
tenement, but did not give the plaintiff any property or right
in any particular cones or pencils or rays of light coming in any
particular direction and, therefore, the varying of the sky line
of the servient tenement over which the ancient light came, gave
no right of action provided the alteration did not occasion an
actionable nuisance within the decision in Colls v. Home & Colonial
Stores, 1904, A.C. 179. He therefore dismissed the action, but,
having regard to the novelty and difficulty of the case, and the
fact that the defendants had rushed on their building the moment
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they had notice of the plaintiff’s complaint, and got it completed
on the Sunday before the plaintiff’s application to the Court, he
gave them no costs.

INnjuncTiON—BuUILDING IN STREET—BUILDING LINE—REFUSAL
TO CONFORM TO BUILDING LINE—MANDATORY INJUNCTION.

Attorney-General v. Parish (1913) 2 Ch. 444. In this case the
defendant owned a house on a street, and being desirous of pulling
it down and erecting another on its site, deposited plans with
the municipal authority for approval. He was notified that
the municipal authority had adopted a general building line for
the whole street which cut off a considerable slice off the defend-

,ant’s house, and it therefore did not approve of the defendant’s

plan. Correspondence ensued in which the defendant insisted
on rebuilding on the old site and completed the building. The
municipal authority did not give him any notice of the particular
section of the Act under which they were acting, nor did it tender
compensation, but commenced this action to compel the defendant
to pull down that part of the building which was in advance of
the building line which had been adopted. Joyce, J., who tried
the action, dismissed it with costs, but the Court of Appeal
(Cozens-Hardy, M.R., Kennedy, and Eady, L.JJ.), held that the
plaintiffs were entitled to the relief claim and ordered the defendant
to pull down the part of the building as prayed, but having regard
to “the ignorance and blunders’”’ of the plaintiffs, which to a
large extent occasioned the difficulty, while they gave them the
costs of the appeal, they refused them the costs of the action.

Acrion BY LANDOWNER FOR TRESPASS—ALLEGED RIGHT OF WAY
—REsoLuTION OF MUNICIPAL AUTHORITY TO DEFEND ACTION
—MunIcIpPAL AUTHORITY ACTED AS DEFENDANT—PLEADING
~—MOTION TO STRIKE OUT PLEADING AS EMBARRASSING.

Thornhill v. Weeks (1913) 2 Ch. 464. This was an action to
strike out a pleading as embarrassing. The action was brought
to restrain certain persons from passing over a certain premises,
in the assertion of an alleged right of way. The municipal
authority of the district in which the property was situate passed
a resolution to defend the action and were made defendants,
With a view to avoiding liability for costs they, by their defence,
denied that they threatened or intended to exercise the right of
way, and pleaded that they had neither asserted nor denied the
existence of the right of way. It was held by Neville, J., that thig

-



ENGLISH CASES. 741

did not infringe any rule of pleading and the motion was refused,
and with this decision the Court of Appeal (Cozens-Hardy, M.R.,
and Kennedy, L.J.), agreed, they being of the opinion that the
pleading would not in any way save the defendants from a liability
for costs if the plaintiff established his case.

INJUNCTION—DOCUMENTS—PRIVILEGE—RESTRAINT OF PUBLI-
CATION—IDOCUMENTS OBTAINED BY TRICK—COPIES OF DOCU-
MENTS IMPROPERLY OBTAINED.

Ashburton v. Pape (1913) 2 Ch. 469. In this case certain
communications by the plaintiff to his solicitor were obtained by
the defendant in the following circumstances:—The defendant,
who was a bankrupt, issued a subpcena duces tecum to the plain-
tiff’s solicitor’s clerk to produce the letters in question in the
bankruptcy proceedings. The clerk attended on the subpcena
and took the documents with him, and whilst in attendance he
complained of not feeling well, and handed over the letters to
the defendant and left the Court. The defendant’s solicitors
then took copies of the letters and gave the originals back to the
defendant. On the plaintiff’s present solicitors hearing of
what had taken place, an order was made, by Neville, J,,
on the plaintiff’s application, requiring the delivery up of the
originals, and restraining the defendant and his solicitors from
publishing or making use of any copies of such letters, ““except
for the purpose of the pending proceedings in the defendant
Pape’s bankruptey”’; from this order the plaintiff appealed so
far as the exception was concerned, and the Court of Appeal
(Cozens-Hardy, M.R., and Kennedy and Eady, L.JJ.), allowed
the appeal and ordered the exception to be struck out, holding that
for no purpose whatever was the defendant entitled to use privi-
leged documents obtained in such circumstances. And the fact
that the copies might have been used as secondary evidence at a
trial, though improperly obtained, was held to be no ground for
refusing the plaintiff the relief he asked, and which would prevent
their use as secondary evidence.

TRUSTEE AND CESTUI QUE TRUST—BREACH OF TRUST—APPRO-
PRIATION OF SECURITY BY DEFAULTING TRUSTEE TO MEET
BREACH OF TRUST—DECLARATION OF TRUST—KQUITABLE
MORTGAGE—IRREVOCABLE DECLARATION—STATUTE OF FRAUDS
(20 Car.2¢. 3) s. 7.

In re Cozens, Green v. Brisley (1913) 2 Ch. 478. This was a
summary application to determine whether the estate of a de-
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faul&mg trustee- had been eﬁe@tually charged by him with the
payment of moneys misappropriated, belonging to the trust
estate. The only evidence in favour of the contention was
certain memoranda.in the books of the daceased, which contained
‘éntries of the amounts misappropriated, and against which * Eeo.”
was set, which was admitted to mean * Ecclesbiourne,” the name of
a house owned by the deceased. There were other similar entries
in pencil, which appeared to have boen changed. Neville, J., who
tried the action, carme to the conclusion that none of the entries
relied on constituted a sufficient writing within the Statute of
Frauds, s. 7, nor did they indicate any present and irrevocable
intention on the part of the deceased to declare himself a trustee
of the Ecclesbourne property in respeet of the moneys mis-
appropriated. In his opinion the entries indicated an intention
to create a charge by deposit of deeds whivh was never fulfilled;
and further that the entries were in the uature of trial entries
subject to alteration as might suit the interest of the deceased.
Therefore, he concluded no effectual charge had been oreated.

WiLL—MISDESCRIPTION—F ALSA DEMONSTRATIO.

In re Mayell Foley v. Wood (1813) 2 Ch. 488. In this case
a testator had by his will devised “My two freehold cottages

. . Nos. 19 and 20, Castle 8t.”” He did not own and never
had owned 19 and 20, Castle St., but he did own at the time of
the will and at his death “Nos. 19 and 20, Thomas Street,” and
it was held by Warrington, J., that “Castle Street” ought to be
rejected as falsa demonsiratio merely, and that Nos. 19 and 20,
Thomas Street, passed by the devige,

ADMINISTRATION—LEASE BY TESTATOR—{OVENANT BY LESSOR
~—SPECIFIC DEVISE OF REVERSION—LIABILITY FOR PERFOR-
MANCE OF COVENANT AFTER LESSOR’S DEATH,

In re Hughes Ellis v. Hughes (1913) 2 Ch. 401. The facts
in this case were as follows. A testator had in 1901, demised
certain freehold premises for pottery works, for fourteen years
at & rent of £120, and he covenanted in the leass that he would,
if required by the lessees during the teym, build an additional
oven, etc., according to a plan to be made, the lessees- paying
therefor an additional rent of £10 per cent. per annum on the
gross outlay. Part of the new works were erected in the tes-
tator's lifetime, but disputes having arisen, nothing further was
done. The testator died in 1809, having, by his will, specifically
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devised the demised premises. In 1911, the lessees required the
executors to complete the works, and on a reference to arbitration,
the arbitrator awarded that the executors should erect the works

n part of the demised premises. The question on the present
‘procceding was, whether the cost of erecting the works must
be borne by the specific devisee or by the general estate of the
testator. Warrington, J., held that the obligation imposed by
the covenant was not one in its nature incident to the relation
of landlord and tenant, but was preparatory to the complete
establishment of that relation and, therefore, according to the
law laid down in Eccles v. Mills (1898) A.C. 360, was one which
as between the specific devisee and the general estate, must be
borne ! y the latter.

SETTLEMENT—LIMITATION TO SETTLOR FOR LIFE WITH ULTIMATE
LIMITATION TO HI8 “HEIR AT LAW —CONSTRUCTION—-
RuLe IN SHELLEY'S CASE.

In re Davison, Davison v. Munby (1913) 2 Ch. 498, In this
cage the construction of a marriage settlement was in question,
whereby the settlor conveyed certain freehold property to trustees
to hold in trust for her during her life and, after her death, in
trust for such person as she should by will appoint, and in default
of appointment, in trust for “the heir at law” of the settlor.
It was contended that the rule in Shelley's case applied, and that
the settlor took a fee, but Warrington, J., held that the limi-
tation to the “heir at law” was not equivalent to a limitation
to heirs, and therefore the rule in Shelley’s case did not apply,
and that under the limitation, the person who, at the death of the
settlor, answered the description of her heir at law, took an estate
for life, and that there was a resulting trust in favour of the
gettlor. In considering this cese the provisions of The Con-
veyancing and Property Act (1 Geo. V.c.25,8.8 Ont.) have to be
taken into account. .

TENANT FOR LIFE AND REMAINDERM AN—WILL—TRUST FOR CON-
VERSION—POWER TO POSTPONE CONVERSION—RESIDUE—
ESTATE PUR AUTRE VIE——POLICIES ON LIFE OF CESTUI QUE
VIE—PREMIUMB, WHETHER PAYABLE OUT OF CAPITAL.

In re Sherry, Sherry v. Sherry (1813) 2 Ch. 508. In this case
a testator had devised his residuary real and personal estate to
trustees upon trust for conversion (but with power to postpone
conversion), and to pay the income thereof to his widow for life, and




- T44 OUANADA LAW JOURNAL,-

poveon

after her desth to divide his estate among his six children. Part
of the reﬁduary estaté consisted of an estate pur autre vie in &
certain’ fund which prodiicéd £244 a year; and also two pohcies
for £1,000 and £750 on thelife of the cestui gue vie. The premiums
“on these policies amicunted to £60.  The whereabouts of the cesiui
que vie were unknown and it was not certain whether he was
alive, he having disappeared some years ago. The question was,
whether the trustees could, in tF. circumstances, postpone
conversion of the estate pur autre vie, and the policies. The
present surrender value of the latter was £380, and to offer the
estate pur autre vie for sale in the absence of being able to prove
that the cestue gque vie was alive, would, as the judge found, be
ruinous. Warrington, J., in these circumnstances, held that the
trustees were justified in postponing conversion, and that the
widow was entitled to the full amount of the income from the
estate pur aulre vie, and that the life policies were reversionary
interests, which, when they fell in, would form capital, and that
the premiums for keeping them alive must be paid out of capital.

BuiLbING SCHEME—RESTRICTIVE COVENANT—ALTERATION OF
CHARACTER OF DISTRICT—BREACH OF COVENANT—INJUNC-
TION.

Sobey v. Sainsbury (1913) 2 Ch. 513, was an action to enforce
by injunction, a restrictive covenant made by a purchaser of land
laid out as a building scheme. The deed was made to a society
which purchased part of the land included in the scheme, and
contained a covenant by the grantees against the erection or
use of buildings on the estate other than as private dwellings,
professional premises, or lodging houses. This deed was made in
1888, and the vendor bound himself in like manner not to crect,
or suﬁer to be erected, huildings on the rest of the estate other
than of the character above-mentloned Between 1888 and the
commencement of the action, beginning about 1880, there had
been an enormous increase of population, and a corresponding
change had taken place in the character of the road on which the
property in question fronfed; and u hotel and many shops had
been erected, and what had previously been private houses had
been turned into shops, and the character of the neighbourhood
had been changed, and it had ceased to be residential. The
defendant proposed to erect a shop on the property in question
and the plaintiff refused to consent to his doing so, except on the
terms of his paying £100, which the defendant refused to pay,
whereupon the plaintiff brought the present action to restrain
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" him fremerectmg -a shop. The ibfend:mt:, by his defence, set

up that there had been such-» change in the character of the neigh-
bourhood that the object for which the covenant had been entered
into had completely disappeared and that such change had teen

plaintiff and his predecessors in title. Sargant, J., who tried the
action, was of the opinion that the plaintifi’s own breaches of the
agreement as to building were sufficient to disentitle him to an
injunction against the defendant, and, moreover, that the changed
condition of the neighbourhood was also a sufficient ground for
denying him the equitable relief he claimed and he dismissed the
action with costs.

INSURANCE (MARINE)—CONSTRUCTION — COLLISION CLAUSE IN
poLioY—''COLLISION . . . WITH sHIP OR VESSEL’’—CoL-
LISION WITH NETS OF FISHING VESSEL.

Bennett 88. Co. v. Hull Mutual S8. Protecting Co. (1913)
3 K.B. 372. In this case the construction of a clause in a Lloyds’
policy, issued by the defendants, was in question. The clanse
in question  covered ‘‘collision with any other ship or vessel.”’
The anchor of the plaintiff’s ship, which was the subject of the
policy, and its propeller became entangled in the nets of a fish-
ing vessel, which was a mile away, but the plaintiffs’ vessel did
not at any time come into contact with the fishing vessel. The
plaintiffs, with the consent of the defendants, paid the owners
of {" o nets for the damage caused by the plaintiffs’ vessel there-
to, without prejudice to the question whether the defendants
were liable to indemnify the plaintiffs therefor under the policy.
Pickford, J., who tried the action, held that there had been
no collision with a ship or vessel within the meaning of the
poliey, and, therefore, that the defendants were not liable to
indemnify the plaintiffs for the moneys paid by them to the
owners of the nets,

MARINE INSURANCE—INSURANCE OF CARGO AGAINST CAPTURE~~
ANTICIPATED CAPTURE—NOTICE OF ABANDONMENT—SALE
OF CARGO BY ASSURED-—L 088 ARISING ON BALE.

Kacianoff v. China Traders Insurance Co. (1913) 3 K.B. 407.
This was an aotion on & policy of marine insurance to recover as-
for a constructive total loss. The plaintiffs were Russian sub-

jects and they insured witk the defendants a cargo of salt meat
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fram Sam F’raneisee to: Vlaéwoshak. ‘During the ocurrency of
the policy, war -broke  out between Russia and Tepsn, and the
Japanese fleet in the Pacific were capturing vessels, and they were
also. blockading Viadivostok: The defendants trelegrgphod to

- ~the plaintifts that if the cargo were sent to Viadivostok via Naga-

saki they would take up the position that the plaintiffe had delxber-
ately caused any loss oceasioned by the perils insured which were
tnier alia loss by capture. The cargo was therefore not sent and
‘the plaintiffs proposed that the cargo should be discharged at 8an
Francisco and sold elsewhere, and ultimately notice of abandon-
ment was given to the defendants who refused to accept.. The
cargo was ultimately discharged at San Franeisco for sale and
delivery at Shanghai. The plaintiffs claimed to recover the value
of the cargo after deducting what was realized by the sale at Shang-

bai, on the ground that there had been a constructive total loss.

The defendants contended that there had been no loss by a peril
insured against. Pickford, J., who tried the action, came to
the conclusion that it was impossible to say that the cargo had
been constructively totally lost because if it had been sent to the
destinatior intended it might have been captured, and he there-
fore held thal the action failed.

INSURANCE—PLATE GLASS—DAMAGE CAUSED DIRECTLY BY OR
ARISING FROM CIVIL COMMOTION OR RIOTING’—BREAKING
WINDOWS BY DISORDERLY WOMEN.

London & Manchester Plale Glass Co. v. Heath (1913) 3 K.B.
411, is a case arising out of the disorderly behaviour of a class

-of women called “Suffragettes.” The plaintiffs were insurers

of platz glass windows and had re-insured some of their risks
with the defendant, the insurance was against damage caused
directly by, or arising from, civil commosion or rioting. In
March, 1912, a large number of suffragettes simultaneously
broke plate glass windows in different quarters of London and
among them the subjects of the insurance. The plaintiffs claimed
that this outbreak of disorder was a civil commotion or rioting
within the meanirg of the policy. Bucknill, J., who tried the
action, held that there was no evidence that the damage was caused
directly by, or arose from, civil commotion or rioting, and dis-
missed the action, and with this conclusion the Court of Appeal
(Williams, Buckley, and Hamilton, L.JJ.) agreed. The Court
adopted Lord Mansfleld’s definition of a “civil commotion” as
being “an insurrection of the pegple for general purposes, though
it may not amount to a rebellion, where there is usurped power.”
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The dainage in question having been done quietly and deliberately

as appeared by the evidence and without any commotion, the
loss was not within the peril insured against.

PARISH COUNCIL~—CHAIRMAN~—DURATION OF OFFICE—NEW COUN-
OIL—ANNUAL MERTING—RIGHT OF CHAIRMAN TO VOTE AT
ELECTION OF HIS BUCCESSOR.

The King v. Jackson (1913) 3 K.B. 436 involves a simple
question. By statute it was provided that a parish council was
to consist of chairman and councillors and that at the annual
meeting the parish council shall elect from councillors or persons
qualified to be councillors, a chairman ‘‘who shall. . . . con-
tinue in office until his successor is appointed.” A parish council
elected a chsirman who at the next election of paris? ~ouncillors
was not -e-elested. At the annual meeting of the new couneil,
howeve:, he presided as chairman. A qualified person was pro-
posed for chairman of the new council. The chairman voted for
him and on there being a tie he was elected on the chairman’s
casting vote. On an application to set aside the election the
Divisional Court (Ridley, Pickford and Atkin, JJ.) held that the
chairman of the old council continued in office under the statute

“until his successor was appointed and he was entitled to vote as

he had done. The election was therefore upheld.

NuIisaANCE—VARIOUS COMPANIES HAVING MAINS UNDER STREETS
—DAMAGE TO ELECTRIC CABLES BY BURSTING OF HYDRAULIC
MAINR-—STATUTE—CONSTRUCTION—TWO ACTS TO BE CON-
STRUED AS ONE ACT.

Charing Cross W.E. & C. Electricity Supply Co. v. London
Hydraulic Power Co. (1913) 8 K.B. 442, In this case the plaintiffs
by virtue of statutory powers had laid electric cables under certain
public streets and the defendants, also by virtue of atatutory
powers, had laid hydraulic mains under the same streets. The
defendants’ mains burst and damaged the plaintiffs’ cables and
this action was brought to recover for the damage so occasioned.
Some of the defendsuts’ mains had been laid under an Act which
did not contain the usual ciause that nothing in the Act should
exempt the defendants from liability. for nuisance, the other mains
had been laid down under the authority of a later Aet which did
contain that clause and which provided that the two Acts should
be read and construed together as one Act. The bursting of the
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mains was not due to any negligence of the defendants, but was
due to a subsidence of the soil which the judge found could not
by any reasonable care have been detected before the mains burst.
Scrutton, J,, however, who tried the case, held that, notwith-
standing these findings, the defendants were, on the principle
established by Fletcker v. Rylands, L.R. 3 H.L. 330, liable to the
plaintiffs for the damage they had sustained; because the two
Acts being read as one Act, the clause above referred to applied
to both Acts and prevented the defendant from claiming statu-
tory authority for causing the damage complained of, and 1he
gradual subsidence of the soil by wear and tear of heavy trai’-
was not ““an act of God,” nor was it occasioned by the plaintiffs,
nor by the malicious act of any third person, and therefore,
none of the exceptions to the case of Fleicher v. Rylands existed.

TELEGRAPH-—PLACING POSTS AND WIRES IN OR ACRO8S PUBLIC
STREETS—CONSENT OF BODY HAVING CONTROL OF RTREET,

Postmaster-General v. Hendon (1913) 3 K.B. 451. By 1
statute it was provided th-+ a c >ompany shal', ot place telegraph
over, along or across a public street '‘except with the consent
of the body having the control of such street.”” 1t was held in
this case by the Railway and Canal Commission, (Bankes, J.,
and Sir Jas. Wopdhouse) that an urban district council not being
liable to repair a road over which it was proposed to place tele-
graph posts, was not the body *“having the control thereof.”

CRIMINAL LAW—EVIDENCE—BREAKING INTO A HOUSE WITH IN-
TENT TO RAVISH—EVIDENCE THAT SHORTLY AFTERWARDS
ACCUSED BROKE INTO ANOTHER HOUSE AND HAD CARNAL
INTERCOURSE WITH ANOTHER WOMAN.

The King v. Rodley (1913) 3 K.B. 468. This was an appeal
from a conviction for breaking into a house with intent to ravish
s woman, Evidence was tendered that after the accused had
been repulsed from the house in question, he had gone to another
house about three miles from the prosecutrix’s house and had
broken in and had carnal knowledge of another woman there,
with her consent, It was claimed that this evidence was admis-
sible ar showing the state of mind and purpose for which he had
entered the pros’ sutrix’s house, but the Court of Criminal Appeal
(Laurence, Bankes and Atkin, JJ.) held it to be inadmissible
and quashed th. conviction.
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" REPORTS AND NOTES OF CASES.

Pominion of Canada,

SUPREME COURT.

From Gov.-Gen. ‘n Council.] [Oct. 14,
IN rE 8ECTIONS 4 AND 70 oF CANADIAN INSURANCE AcT, 1010.

Consiitutional law—Insurance—Foreign company doing business
in Canada—Dominion license.

Held, per Fitzpatrick, C.J. and Davies, J.—That 8s. 4 r.nd 70
of 9 & 10 Edw. VIL c. 32 (the Insurance Act, 1917 are not «itre
vires of the Parliament of Canada, Idingtor, Duff, Anglin and
Brodeur. JJ., conira. -

Held, per Fitzpatrick, C.J., and Davies, J.—That 5.4 of Act
operates to prohibit an insurance company incorporated by a
foreign state from cerryiug on its business within Canada if it
does not hold a license from the Minister under the said Act and
if such carrying on of the business is confined to a single province.

Per 1dington, J.——Sec. 4 does so prohibit if, and so far as it
may be possible to give any operative effect to a clause bearing
upon the alien foreign companies as well as others within the
terms of which is embraced so much that is clearly inira vires.

Per Duff, Anglin and Brodeur, JJ.—The section would
effect such prohibition if it were infra vires.

Newcombe, K.C., and Laflewr, K.C,, for Attorney-General
of Canada.

Nesbitt, K.C., Aimé Geoffrion, K.C., Bayly, K.C, and
CUhristopher C. Robinson, for Ontario, Quebee, New Prunswick
and Manitoba.

8. B. Woods, K.C., for Alberta and Saskatchia. Wag-
enest, for the Manufacturers’ Association of Canada. Gandel,
for the Canadian Insurance Federation.

From Gov.-Gen. in Counecil) [Oct. 14.
IN RE INCcORPORATION OF COMPANIES.
Constitutional Law—-Incorporation of companies—B.N.A. Act—-

Provincial objects—Limilation —Doing business beyond the

Province—Insurance eompany—9 & 10 Edw. VIIL c. 32, s

3, a.8. 3—Enlargement of company’s powers—Federal company

—Provincial  Weense—Trading companies.

By sub-s. 11, s. 92, of The British North America Act, 1867,
the logislature of any prov.' se in Canada has exclusive juris-
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diction for “The Ineorporatmn of Companies with Provincial
Objeots.”

Held per Fitgpatrick, C.J. and Davxes, J~—That the limitation
A _,deﬁnedwinwtheﬂexpr'eission-»-‘»‘Pfovineial -Objecta™ is territorial and
also has regard to the character of the powers which may be
conferred on companies locally incorporated.

Per Idmgton, Duff, Anglin and Brodeur, JJ.—That such
limitation is not territorial but has regard to the character of
the powers only.

Per Fitepatrick and Davies, J.~—~That 8 company incorporated
by a Provincial legislature has no power or capacity to do busi-
ness outside of the limits of the incorporating Province but it
may contract with parties residing outside those limits as to
matters ancillary to the exercise of its powers.

Per Idington, Anglin and Brodeur, JJ.—Such company
has, inherently, unless prohibited by its charter, the capaoity to
carry on the business for which it was created, in any foreign
state or Province whose laws permit it to do so,

Per Duff, J.—A provincial company may conduct its oper-
ations outside the limits of the Province creating it so long as
its business as a whole remains provincial.

Per Fitepatrick, C.J. and Davies, J.—That a corporation
constituted by a provincial legislature with power to carry on
a fire insurance business with no limitation as to locality has
no power or eapacity to make and execute contracts for insurance
outside of the incorporating province or for insuring property
situate outside thereof.

Per Idington, Duff, Anglin and Brodeur, JJ.—Such a
company has power to insure property situate within or without
the incorporating province and to make contracts within or with-
out the same to effect any such insurance, In respect to all
such contracts it is not material whether the owner of the property
ineured is, or is not, a citizen ¢ resident of the incorporatityg
Provinee.

Per Fitspatrick, CJ. and Davies, J.—A provincial fire
insurance company may make contracts and insure property
throughout Canada by availing itself of the provisions of s. 3,
sub-s. 3, of 9 & 10 Edw. VIL. ¢. 32 (*The Insurance Act, 1910”)
which is ¢ntra vires of the Parliament of Canada.

Per Duff and Brodeur, JJ-—8uch enactment is ulira vires
of Parliament.

Per Idington, J.—Part of said sub-section may be infra tires
but the last part providing for a Dominion license to local com-
panies is not.

Per Anglin, J—The said ensctment is ulira vires except in
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so far as it deals with companies incorporated by or under Aects
- of the legislature of the late Province of Canad-

Held, that the powers of a company incorpo.ated by a pro- =

vincial legislature cannot be enlarged either as to locality or
objects, by the Dominion Parliament nor by the legislature of
another Province.

Per Fitepatrick, C.J. and Davies, J.—The legislature of a
province has no power to prohibit companies incorporated by
the Parliament of Canada from carrying on business within the
province without obtaining a license so to do from the provineial
authorities and paying fees therefor unless such license is imposed
in exercise of the taxing powsr of the province. And only in’
the same way can the legislature restrict a company incorporated
for the purpose of trading throughout the Dominion in the
exercise of its special trading powers or limit the exercise of such
powers within the province. ILuff and Brodeur, JJ., contra.

Per Idington, J.-——A company incorporated by the Dominion
Parliament in carrying out any of the enumerated powers con-
tained in 8. 91, and a company incorporated for the purpose of
trading throughout the Dominion cannot he prohibited by a
provincial legislature from carrying on business, or restricted
in the exercise of its powe s, within the province excep$ by exer-
cige of the exclusive jurisdiction to make laws in relation to
“direct taxation within the Province.” But a company in-
corporated under the general powers of Parlisment must conform
to all the laws of a Province in which it seeks to do business.

Per Anglin, J.—The provincial legislature may impose a
license and exact fecs from any Dominion company if the object
be the raising of revenue, or obtaining of information, ‘“for pro-
vincial, local or rmunicipal purposes” but not if it is to require
the company to obtain provincial sanction or authority for the
exercise of its corporate powers. And the legislature cannot
restrict a company incorporated for the purpose of trading
throughout the Dominion in the exercise of itc special powers
nor limit the exercise of such powers within the province, nor
subject such company to legislation limiting the nature or kind
of business which corporations not incorporated by it may carry
on or the powers which they may cxercise within the province,

Newcombe, K.C'., and dtwoter, K.C., for Atturney-General
of Canada. _

Nesbitt, K.C., Laflsur, K., Aimé Geoffrion, K.C, apd
Christopher C. Robinson,’for Ontario, Quebec, Nova Scotia,
New Brunswick, Prince Edward Island and Manitoba.

8. B. Woods, K.C., for Alberta and Saskatchewan,

Chrysler, K.C., for Manufacturers’ Association of Canada.
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EXCHEQUER COURT.
(assels, J.] ' [Oct i1,
Ix RE LEONARD.

Patent of invention—Fceds for grain, ore and mineral separa-
tors—Appeal from decision of Commissioner under 3-4 Geo.
V. ¢. 1T—Grounds for vefusal to grant patent,

This was an appeal by William Leonard, from a decision of
the Commissioner of Patents, refusing an application for a pat-
vat of invention.

More than two years before the applieation for the patent
in (uestion on the appeal, the applicant had obtained Canadian
letters-patent No. 110156 for feeds for grain, ore and mineral
separators. The speeification of the former patent after declar-
ing that the old wmethod of separating materials, sueh as gold and
ore, cercals and seeds, by delivering them into a vertical spout
frem a connecting inclined spout and foreing a current of air
upward through the vertical epout was ineffective, disclosed
the nature of his invention as follows :— :

“*I have found that, by delivering the materials in a hori-
zontal plane or directly aeross the vertical spout and therefore
at right angles to the ascending air current, thay are spread
out in n thinner sheet so that the air current asts thereon more
effeetively, or, in other words, fordes upward and separates the
lighter naterials from the heavier in a more perfeet manner
than is practicable when the materials are discharged in a
Jdownward direetion.”

The substance of the invention claimed in the former patent
was the delivering of the materials in a horizontal plane, or
directly across the vertical spout, and therefore at right angles
to the asecending current of air,

Held (affrming the decision of the Commissioner), that by
the speeifieation to his former patent the applicant had diselosed
the invention now claimed, and the same must be taken to have
heen ahandoned and dedieated to the publie.

(2} A former patent, while in foree, operates us a bar to the
application for a new patent, and the only remedy open to the
applicunt, if he is in a position to invoke it, is to apply for a re-
issuce of the former patent.

Observations on desirability of Commissioner being repre-
sented by counsel on appeals from his decisions refusing to grant
patents,
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Barnett-McQueen Co. v. Canadian Stewart Co. (13 Ex. C.R.
186), distinguished.

R. 8. 8mart, for appellant.

Nem. eon.

i NCHEQUER COURT.

(‘assels, J.] [Oet, 23.
I:t RE GEBR NOELLE, A UENERAL TRADEMARK,

Trademark and Design Act (RS, 1808, ¢, 1), s 4 (@) and (b)
—Interpretation—General and specific trademarks—De-
finition.

This was an application for general trademark.

Under the language of s. 4, sub-s. (a) of the T .lemark and
Design Aet (R.S. 1906, e. 71). a general trademark means a
trademark used ‘n conneetion with the various articles in which
the proprietor deals in this trade, und may cover several classes
of merchandise of the proprietor is trading in their several
classes,

On the other hand, under sub-s. (4), a specific trademark is
limited to a class of merchandise of a particular deseription, so
if the applicant deals i two different classes of merchandise, he
must apply for two apecific trademarks. one applieable to each
class,

While a general trademark would cover all the classes of
merchandise in which the applicant deals, it would not eonfer an
unlimited right to the mark the world over as against anyone
carrving ou an entirely different business who applies for a
specific trademark consisting of the same mark as appl 2d to
goods not manufactured hy the owner of the general trademark.

W. L. Scott, for applicant; K. V. Sinclair, for Minister of
Agrieulture,

Book Reviews.

The Law Quarterly Review, Edited by Rt Hoy. Sig FREDERICK
Porrock, Bart,, D.C.I.. LL.D, October, London: Stevens
& Sons, Limited, 119 and 120 Cheneery Lane,

The contents of this number are as interesting as usual. In
addition to the notes there are papers upon the following sub-
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jects: The laws of the Anglo-Saxons, Powers and the rule
against perpetuities, Legal education: academical and pro-
fessional, The Chief Clerks in Chancery and their predecessors,
Notice and fraud in land registries, The origin of the law of sale,
English and Scottish bankrupteies, A law reform movemet in
Germany, and Book Reviews,

)

The Lawyers’ Reports, Annotated. N.S. Book 43. Rochester,
~  N.Y.: The Lawyers’ Co-Operative Publishing Co. 1913

This excellent mine of legal information, up-to-date and
complete, comes with n+failing promptitude., We commend it
to the praetising lawyer,

Outlines of the law of Landlord and Tenant. By Ebpaar Foa,
Barrister-at-law, London: Stevens & Sons, Bellyard, 1913.

The author is a lecturer of the Council of Legal Edueation in
England and thoroughly competent to give these outlines, which
are designed especially for the use of students.

Bench ai-nb ‘.Bér

TiE LATE SR dMELICS IRVING, KO, LL.D., TREASURER OF THE
Law Sooiery op UprrER CANADA,

A notable figure at Osgoode Hall, Toronto, has passed off
the seene, Sir Hmelius Irving had been Treasurer of the Law
Society of Upper Canada since 1893, sueceeding the Hon.

ddward Blake, who in that year entered the British House of
(‘ommons. _

The late Treasurer was born in 1823, heing the son of Hon.
Jdacob Emelius Irving, an officer of the 13th Light Dragoous.
He was born at Leamington, England, his mother being a
daughter of Sir Jere Homfray of Glamorganshire, Wales. The

family came to Canada in 1834,

Sir Admelius was educated at Upper Canada College, called
to the Bar in 1849, made a Q.C. in 1863, and elected 8 Bencher
of the Law Society in 1874, becoming Treasurer in 1893, He
was for some years Clerk of the Peace of the County of Water-
loo, subsequently removing to Hamilton, where he practised his
profession, afterwards coming to Toronte. In 1874 he was
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elected to the House of Commons as a member of the Liberal
Party, but losing his seat at the next clection. He received the
honour of Knighthood in 1906, . '

Sir Ameliue was a sound and well-read lawyer, especially in
constitutional matters, being engaged in many important
oases, though his general counsel business was not very exten-
sive. He was Counsel for the Province of Ontario in many of
these, such as the arbitration over disputed accounts hetween the
Dominion and Provinces of Ontario and Quebee, the Ontario
Fisheries case before the Privy Council, etc. For many years he
was often called upon to act for the Crown in criminal matters.

As Treasurer of the Law Society he was unremitting in his
labours, and his strong common sense, business capacity and
precise method of conducting matters which came hefore him
was fully recognized by his colleagues of the Bench.

The weight of years rested lightly upon his vigorous frame
and his well-known figure, passing away at the ripe age of 90
years, his kindly face, his courteous manner and his dignified,
gentlemanly bearing will long be remembered at Osgoode Hall.
He was a fine specimen of an English gentleman, high minded,
exaet in all his business relations, always courtecous and consi-
derate to others, a scholar and of high culture; with a love for
out-door sports, and an expert horseman.

As a lawyer and counsel he was the soul of fairness and of
conscientious accuracy, never taking advantage of any slip
of his opponents, and in the presentation of evidence conceal-
ing nothing, simply seeking to aid the court in avriving at a
righteous judgment. In the w: *ds of one of our judges, e was
‘g sound and well-read lawyer, he did not limit bimself {5 the
text of the law, but diligently sought the underlying reasons.
His eminent fairness was conspicuous and his scorn of petty
trickery and undue advantage wes in acecord with the best tra-
ditions of the Bar.

JUDICIAL APPOINTMENTS.

Edward Lindsey Elwood, of Moosomin, Province of Sas-
katchewan, Barrister-ac-Law: to be a Judge of the Supreme
Court of Saskatchewan. (Sept. 20.)

Hon. Albert Edward McPhillips, of the city of Victoria,
Province of British Columbia, K.C.: to be a Puisne Justice of
the Court of Appeal for British Columbia. (Sept. 20.)

Walter Genge Fisher, of Alliston, Province of Ontario, Barrister-
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at-Law: to be Judge of the County Court of the County of Dufferin,
in the said Province. (Sept. 20.)

Law SoOIETY 0F ALBERTA.

A meeting of the Bar of Alberta will be held at Calgary on the
18th and 19th inst. to afford further opportunity to the mem-
bers of the profession throughout the province of coming to-
gether and discussing wmatters of general interest to the profes-
sion and of listening to addresses from distinguished members
of the Bench and Bar. It is desired that the attendance at this
meeting be as large and representative as possible. A special
committec has been appointed by the benchers charged to
prepare a programme for this occasion and the committee has
already given considerable thought to this matter. Further
particalars will be given later. Important questions of interest
to the profession, such as Legal Education in the province, the
creation of a Law School, the admission of praetitioners from
other countries, the matter of unlicensed conveyanecers and other
questions of general interest will be discussed. Some dis-
tinguished members of the profession from outside the provinen

will be present to deliver addresses, The evenings will be de-
voted to entertainment at the hands of the Calgary Bar Associ-
ation, closing with a dinner.

It was incorrectly stated (ante p, 599) that Sir John Simon
was of the Hebrew race. Though many of his name belong to
that ancient people, the Solicitor-General of England does not.

Flotsam and Jetsam.

““Meester liar, 1 bote some land of Gunder Larson and I vant
a mortgage.”

“A mortgage!”’ asked the lawyer in astonishment,

“Yah, yah.”

“No, no,” replied the lawyer. ‘“You want a deed.”

“No, no,” insisted the simple Swede. “I vant no dest. I
bote land from Pader Paderson sum yahr ago and got a deet and
anoder fellar coom long mit a mortgage and took the lant, so I
dink a mortgage bin besser than a deet.”

Moral: Have a lawyer examine the title before you buy.




+ ANALYTICAL INDEX

[Nm—'rfu arost relsretiove of this inder eatry the mind instantly to the particular item in
» subjest whish is sumbered for that purposs, This saves time in searching,)

Abatemént— —
See Wills, 16. .

debtor—
Prior and subsequent sttachers—Rights of latter to invoke Statute
‘of Limitatione, 39.

Aeeo'sso%--_- .
See ‘Criminal law, 13,

Aeeomplic
Bee Cnmmal law, 13.

Actions-— : )
1, What actionable-—Fatal accident—Prisoner burnt to death in locke
up——’ﬂ’eglxgence, 153.
2. Chose in action—Assignment—Notice, 818,
3. Personal injuries—Survival of rights of action for, 575.

Admmistution—-
Renunciation—Outstanding grant—Letters mislaid, 222.
See Executors and administrators—Limitation of actions, 1.

Admiralty—
See Shipping.
Alberta—-
See Elections, 4—Jurisdiction, 2

Alimony
Jumdxcnon—vaoree——Supreme Court, 75.

Ancient law suit, An,—398, 575.

Animals— .
Bee Dangerous animal—Railways, 6.

Annotatims to cases noted—
. Real evidence, Rex v. Crawford, 339,

(8ce 10 D.L.R. 98).

2. Forfeiture of lease, Balagno v. Leroy, 418.
{See 10 D.L.R. 601).

3. Maaster and servant Simmerson v. G.T.R. Co., 458
(Bee 11 104).

4. Contraots Pe lgera.a v. Le Due, 159,

o

. Chattal mort ages, Winter v. Gault, 624,
(8ee 13 DL, 78).

. Prize ﬁgzhts Rex v. Pelkey, 629,
(Seo 1 88).

Habeas corpus pmcedure, Re H. K. Thaw, 672,

SSeelBDéR Township of Saltfleet, 899.

. ganv ownship of Saltflee

(gee !{sﬁ

w_«ra

Husband md wtte, eKissock v. MoKissock, 709.
(See 18 D.L.R
10. Evn!ution in annotauon, 482,
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1. Leave to %%peal—Matters of public importance—Liquidation of
company, 38,

2. Final judgment—Reference, 114,

3. Final judgment—Further directions~-Maater's report, 115,

4, Final order—Rule 879,227, ~ 5 :

5. Notice~~Extension~—Final judgment, 309,

6. Referee—Evidence, 414.

7. Munieipal law, 635, .

8. To Privy Council-—An Imperial link, 437.

See Eleotions, 3.

Appliances—
Bee Master and servant, 3.

Appropriation of payments—
Bee Mortgages, 1.

Arbitration.—
1. Umpire—-Refusal to appoint—Jurisdiction—Procedure, 143.
2. Award—Error, 378 )
3. Award—‘Approbate and reprobate’’ Appeal, 410.
4, Building contract—Reference to engineer—Qualification, 454.
5. Collusion—Architect—Disqualification—DBuilding eontract, 500.
See Physicians.

Assignment for creditors—
1. Unacheduled seourity, 853.

Auctions—
Puffing—Fraud—Repudiation, 269,

Automobiles—
8ee Motor.

Aviation—
Sovereignty of the air, 359.

Award—
Bee Arbitration.

Bail bond—
See Judgment, 1.

Bailment— . . '
Apparel lost in restaurants or entertainments, 216.

Banishment of the rich, 237,

3—:

1. Statutory securities—Form of, 866.

2. Dealing in its own shares—Directors, 06).

8. Bank Act. See Chattel mortgages, 1—Insurance, 5.
4. Bank pass books—Examination of, 888,

§. Post-dated cheques, 721.
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B e oah Bar Assosiation, Lord Haldine's ad

can Bar Asgociation, Lord Haldane's address to, 509.

Bar Association—Alberta, 756. !
Ba- Association—Hamilton, 80.
Ba Association—Ontarjio, 78.

- By egSir John Barnard, 181,

Jas. 8. Cartwright K.C., Death of, 714,
Divisional Court, bntario—‘l)e;nise of, 40,
Etiquette of the Bar, the acceptance or refusal of briefs, 420.
Gorell, Lord, 345.
Irving, Sir Amilius, K.C., LL.D,, 754,
Judges, appointment and delegation of duties of, 313.
Judges, retiring age for, 389.
Judges, training of, 434.
Judicial appointments, 40, 238, 345, 636, 715, 765,
Judicial changes in England, 427, 599, 635.
Judicial patience, 345.
Law Soc}ety—-Aﬁ)erta, 756.
Lawcrer in literature, The, 4690.
Lord of Appsal, The new, 184.
Macnaghten, Lord, 178.
Mercy and .fustxce, A judicial S8anta Claus, 39.
O’Brien, A. H., Arjointment of Counsel to Speaker, 467.
Solicitor-General pl‘ Canada, 435.
Statutes of Ontario, Revision of, not yet done, 312,
Westlake, Professor, Death of, 468

Bigamy—
1. Evidence—Marriage license, 593,
2. Law of, 65.

Bills and notes—
1. Endorsement, 377,
2. Illegal consideration—Banks, 669.

Bilis of lading—
See Shipping, 6, 11.

Book reviews—
Automobiles, The law of‘ 468,
Burron and O'Brien on Chattel Mortgages and Bills of Sale, 506
Bills of Exchange, The law of, 506
Canada’s Federal 8ystem, 676,
Canada Supreme Court Practice (2nd ed.), 505.
Canadian Annual Dif:t' 424, 466, )
Canadian law of Banks and Banking. Falconbridge. 395.
Casoes and Opinions on International law, 335.
Clerk and Lindsell on Torts, 120
Federal Incorporation, 507.
Harris’' Criminal Law, 310.
Trish Law Reports, Reprint, 554.
Law Quartetly Review, The, 311, 596, 733.
Lawyers’ Reports Annotated, 754,
Miscellaneous, 239, 272.
The Mishuah, 199.
New Compensation, The, 78.
Outlines of the Law of Landlord and Tenant, 734,
Statute Law-making in the United States, 310.
Btevenson on Mortgages, 78.
Trade Union law, 566,

Wertheimer's law relating to clubs, 460,
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See Contract, 7.

__,,_&g@mﬁmﬁmhw,_ﬁmbmdami,wife,,zp, I

Brokers—
1. Real utate«—ldmﬁty of principa.ls undisclosed, 197.
2. toekbmksr- ipal and agent-—Speculat:ve transaction—Death

3. Renlp estatc s ta-~Proﬁtn, .

4. Stoekbmksr— rinei) ul and sgent, 450,
5. Real eatate—Co on—Option, §54.

6. Real eaute—-(}ampenutxon. 598.

7. Real estate—Compensation, 622.

8. Btocks—Indemnity, 660.

Bnlldlnf restrictions—
Building scheme-—~Covenant—Alteratic. 744,

By-law—
8ee Company, 11—Elections, 2—Municipal law, 1.

- Capital or inco
1. Bonus divuiend whether capital or income, 220.
2. Found money, capital or income, 349,

Carrlers—
1 Goods delayed by strike—Perishable—Sale by carrier—When
justified, 187

2, Bsgglsge—lezted liabilit
See Railways, 4 , 6oe

Charities—
Gif\‘.—-—Cy-prés—Wills, 209,

1 eﬁgent s&le—Dsmasu—-Bank Act—Interest, 410.
§ B sale “d secum;{a—A{ter»aeqmred 6‘2‘4& ting |
r-acquired prope n esse or in posse—''Exc ogs on
the way to the mxll” construed, 666. ¥

dren—
Bee Negligence, 4.

Chese in action—
Assignment—Notice, 818—~Company, 6.

Chureh of England curate—
Bee Master and servant, 1.

Colleetion Aci—-Nova Seotin—
See Judgment, 1.
Cellizion—
See Marine insuranse—Shipping

Comman employment-—
Bea Master and servant, 6.
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%me shares—Profits-—Distribution—Rights of
preferred shareholders—Memorandum of sgso:iatic:?—-ﬁ:\?mwo%

ums, 104,

fafﬁwhel&,mdertakmgm' =={ltra. vires,. -Resolution—
: Dse%i:gﬂoﬂ H,i,thﬁﬁﬁb:&t . 8. vires,  when—Resoluti .
. tures—Trus uTeA .
e vidond 10 pari passu—SBale of assets—Reso-
4, Sottloment—Tonant for life—Shares in—Capitalization of reserve

und, 17,

5. Liquidation—Promoters—Secret profit—Partners’ liability, 130

8. Contraot—Assignment—Choss in aotion—3et oﬁ—Damagéé, 192.

7. Moetings—Poll—Proxies—Adjournments, 208, :

8. Directors—Officers—Master and servant, 836.

9. Winding up—Pari passu clauss, 452. .

10. Winding up—Priorities, 493.

i1, By-?w—-—slgn on shares—Sharcholders’ debt—Purchaser with
notice, 553.

12. Windiug up—Insurance—'‘Valuing a policy’’-—~Damages, 581.

ﬁ .{\vl;ticles aa%?ciatione-l—zbireotors, 5@&0 y ®

. Winding up—~Wages, 612,

i8. Winding up—Receiver, 614, -

16, Preference shares—Liquidator, 621.

17. Managing director—Sale of business, 623.

18. Contract not under seal—Work necessary for undertaking, 660.

19. Winding-up pepsmnqultra. vires, 375.

20 Uiquidators’ rights in property of insolvent companies, 32.

Confession—
See Criminal law, 8, 12,

Conflict of laws— o .
* 1, Foreign will--Jurisiction—Foreign subject—English document—
Construetion, 66, .
2. Payment wder compulsion—Foreign court, 378.

Consideration—
See Contract, 1, 4.

Ceastitutional law— L.
. 1, Beisure of liqguor—Intercolonial railwagul’rovmcxal statutes, 504,
2. Orientals— glg:vmen\‘. of females, 503.
3. Conflict with B.N.A, Act, 635, .
4. Insuranee—Foreign company—Dominion license, 749, .
§. lucorporation companies—B . N.A. Act—Proviucial objects—
g business ouside province, 749
8. Provinelal rights, 331,
7. Canada's federal s{smm, 683,
Bee Contraot, 4—~Husband and wife, 2.

of conrt— . .
1. }---Hearing in oamer_sw?ublicauon—(?nn ‘nal cause or mats

r, 66, :
2. Pubfieatiun»-ﬁesrkng in oamera, 588.
Bee Writ and_ proocess, 1,
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1
2. P

8

Bee
1.
3 JurisdictiunmRaxlwa’y

4. Jurisdiction—Eminent
5.

9.
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Failure of consideration, 89. .
Resoission—Building contract—Extras — Substantial performance,

Restraint of trade-—Remnablma—anunotion, 187.
oney had and received—Consideration—Recovery back- -Loan
under abortive sohemo—Lenders' rights—Constitutional law—
Functions and powers of provinco—Act altering conditions-~Non-
resident bondholders, 280.

Rescission—Misrepresentation, 232.

Ac':eptmce—e-&ddi% term~—Sufficiency, 416.

Illegality—Immorality—Breach of promiise, 459,

Mutuality—Realty sale, 551,

Validity—Knowledge, 714,

» In restraint of trade, 214. . .

Bole agency--Violation of eontract for exclusive territor , 161,

anies, 6, 18 ~ Infant, 1—Phvsiciang — Specific Perform-

anes.,

yright—
C‘pSee Patents, 1.

question, The, 153,
ouncil going on eireuit, 692,
artwright, K.C., 692,

Marriay
ri
. The late James 3.

Coitsg—

pecial ljury “lmmediately after verdict,’" 616.
Wills, 2.

E,—

Coneurrent jurisdiction of—Supreme and Probate, 39.

. Juriadxction——.'\ppeal 452,

board, 552,

domain—Public works, 707.

Appellate C. urt, A Bupreme

. Bankmptcg' Courts in Canad

. Courts of final appeal, 720.

. Divorce Court in Canada, A, 1,
King's Bene! Court of, 1n ‘Lg)er Canada, 1824-1827, By Hon. Mr.
Justice Riddell (Editorial), 45, 98, 126, 209,

. Courts for the trial of matrimonial causes, 41.

. Ontario, The Courts of, 361.

. Open Court, The, 357.

684.
a, Advisability of est~tlishing, 81.

Criminal law—

. Two defendantst_zgpeal for each—Moeoaning of ‘‘verdict,” 37.

. Indecent assault—Girl under 13—Averment—Indictment, 69,
Obtaining money by false pretences—Gaming—Three-car 1 crick, 71.
. Murder—Indireet cause of
Reserved case—Appeal, 74.
. Indecent aszault—-Consent—Dirsction to jury, 110,
Burglary—Flements, 188.

. Indictment—Joinder of defendants—Larceny, 227,

. Murder—Trisl—Judgment, 234,
Trial—Confession—Evidence, 309.

. Becund oonviction—Punishment, 329.
Demonstrative evidence~-*View,'' 338,
Confession—Trial, 423,

death—Trial-~Malice—Instructions—
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Criminal law-—Conlinyed
18. Accomplice—Accessory, 592.
4. Interprerer—Immaterial omissions—Perjury, 504,
15. Bentence—Whipping, 617,
18. House-breaking, to ravish—Evidence, 748,
17. Jurisdiction of magistrates, 782
18. Extra-territorial crimes, 486,
19. Speedy trials and law’s delays, 57,
20. Indietment—Omission to inform uccused, 585,
See Contempt of vourt, 1.

Crown—
Veto of the, 725.
See Government railways.

Crown licensee—
See Exscutions, 2.

Cy-pris— )
See Charities—1, Wills, 9.

1. Bale—Appeal—Jurisdiction, 144.

2. Wrongful dismissal—Penaity-—Stipulation, 160.
3. Loss of profits—Defective highway, 336,

4. Assessment—Appeal, 453.

5. Accideatal death—Pain, 464.

See Courts 3, Negligence 3, Sales 1 and 3.

D Fleeieie sompant
Klectric companies, 3.

Dangersus animal—
Harbouring, 121,
Negligence, 1.

1. Release—Deduction of debt from legacy—Entries in testator's

ledger—Appointment of debtor as exeeutor, 88.
See Principal and surety, 1. :

Dedication—
See Easements, 2,

“eeds—

1. Reservatior ,—~What property passes—Mires and minerale—Natural

gas, 151,
2. Execution of, 540,

Dentists—
Registration, 186.

Dicta et promisss—
In the civil law and under modern codes, 887,

Discovery—
1. Affidavit of documents—Pracuice, 1486,

2. Defamation—Imputing immorality, 453.

3. Next friend—Incompetent, 613,

4. Co-defendants, 639. )

5. Inspection of property—Tenant in commeon, 650,

3
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Diverce~
Court of, in Canads, .
Domxcxle,
See Ahmuny——Judgment,

Domniclle—
See Divorce—Foreign judgment.

Dower—
See Husband and wife, 8

t—
Alteratxon—-ln unctxou—-Rxght, of way, 140,
eation, 4
3 Amuent hghts 730,
* 4. Way of necewty, how acrquired and how lost, 398.

Editorials—
mcy—-ﬁol&"Pub..catxon”—!ﬁl
ta & Great Waterwaye railway case,
American Bar Assocmtmn, Lord Haldane [ address to, 509,
Ancient Law Suit, An X
Apparel lost in restaurants or entertainments, 216.
Appeal, The new Lord of, 1
Appollat,e Court, A Supreme, 684.
Arson v. Insurance, 447,
Automobllen—Responsihxhtxes attaching to, 34.
Banishment of the rich, The, 287,
Bank pass books, Exsmmatzon of, 083
Bankruptey Courts in Canada, Advtsubxhty of establishing, 81,
Bigamy, Law of, 85
Bonus dividend, “ hether capital or income, 220,
Byles, Sir Jobn Bsmard, 181,
Canada’s Federal syste.n, 653,
Contracts in rest,ramt of trnde, 214,
Courta of final a
Criminal law an g%mdmnon of magistrates, 732.
Deeds, Executxon of,
Dicta ot *umm& in the eivil law and under modern codes, 687.
Divoree Co. -4 in Canada, 1.
Dominion Railway Board, ' Chairraan of, 318.
Dower in an equity of redemptmn, 201.
Etiquette of the Bar, the aceeptance or refusal of oriefs, 429
Evolution in annotation, 482,
Execution of deeds, The, 540.
Executor’s assent, 320.
Extra-territorial crimes, 480.
Forex judgments, Actions on, 680.
mtme?' aﬁxtal or income, 349.
s G“}it x& B Wi !coc An old cause célébw, By the Hon. Mr. Justice
iddell
Creat Probiam, The. By W. E. O'Brien, B.A., Barrister-at-Law, 17.
Habeas comms—-—l’rocedure, 'I‘he Tha.w case, 672
Harbounng dangerous nimals
ghwagn—ha ility of mumc: Iities for defects, 688.

ml‘a,p rty rights of, 708.
lmpeﬂ ‘g;pe

Inherit&nce taxes upon estates of non-residents, By W. Setun Gordon,
New York, 273
Judge., "ietmng nge for, 368
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Mﬁgrhl!—cwmmufd t d del
u ppointment and delegation of duties of, 313.
g“d g’lTimns g’ﬁ‘i‘ﬁ d, 590 N
cisl changes in an ,
Kiog, Tho, v, Royal Burk, 88 ey
s Bench, Co , in r Canada, 1824-1827 . .
ustice Riddel, 45, 08, 126 and 206, + By Hon. Mr
Larkin, The case of, 838.
Lateral su rt for land, 264.
Law Merchant in Canada, By Jcun 0. Falconbridge, M. A, 637.
Law reform, 857,
Law Reform Aet, 1009, Ontario, 65.
Law's delay, The, 57.
%nn"gr én ite}a{ptﬁzre,_ The, 469. . |
\ aidators, Rights in property of insolvent companies, 32.
Macnaghten, Lord, 178? porty P
Malicious prosecution, Actions for, 677,
Matrimonial causes, Courts for the trial of, 41,
“May' read as “‘Must”, 325
Mechanios’ liens, 280.
Merey and Justice, Judicial Santa Claus, 38.
Ontario, Rules of practice, Letter of Mr. Justice Middleton, 438.
Ontario, The courts of, 361,
Open court, The, 357.
Parliament—Traditions, 474.
Parliament—Traditions—Ministers, 432.
Personal injuries, Survival of rights of action for, 573.
Possession as a root of title, 727,
Post-dated cheques, 721,
Postmaster General v. Hendon, 748,
Principal’s liability for agent's fraud, 182.
Printers’ privilege, 734.
Revolvers, 134,
Sole agency-anlation of contract for exclusive territory—>Meaning
of “*publication’’, 161.
Solicitor-General of Canada, 435.
_ Bovereignty over the air. 350.
Statementa of defence, 747,
Statute of Fraude—Varying instrument, 567
Statute of Frauds, some recent chianges, 597.
Statutes of Limitation and mortgagees, 290.
Suitors—Poor, 103
Tinkers Act, 538.
Trade Unionism, 179.
Trade Union actions of tort—Representations of defendants in, 475.
Teade Unions in politics, 304.
Trade Unions under English and American law, 241.
Trustees and executors—Allowances—Ontario, By a County Judge, 19.
“Turntable’’ Doctrine in the United States, 600,
Veto of the Crown, 725.
Way of necessity, how z\cqélired and how lost, 398,
Will discovered after sale by administrator. 808,
Will, effect of codici! confirming, 370.
Without prejudice, 61.

Elections— .
1. Dominion—Nomination—Identification of condidate—Power  of
Returning wificer, 114, )
2. Vots on by-law—Scrutiny--Powers of judge, 194.
3. Appeal—Final judgment, 233.
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Elections—Coniinued
4. AlbeytaT—ApBeal—Jxlriadintion, 306,
5. Provincial—Disputed ballots—Duty of whom to count, 581.
8. Ballots—Power of district court Judge, 592.

Electric companies—
1. Poles in stroets—Munic'pal restraining powar, 150.
2. Rental—Enurgy generated—Interpretation, 151,
3. Wires on streets—Dangerous ggency, 414,
4, Negligence—Crossed wires, 598,
&, Telegraph poles and wires—Consent, 748.

Eminent domain—
1. Railvays—Owner, 307.
2. Water lota—Valuation, 502.
3. Public harbours—Water lots—Tests of value—Crown, 685.
4. Damages—Depreciation — Railways — App}’eals — Award — Review
of facts—Evidence—Relevancy—Fimilar facts, 697.

}—
1. Disclaimer of legacy—Right to retract, 225.
2. Conduct of parties—Injunction, 236.

3. Bilence—Lien on shares, 553.

8ee Solicitors, 1.

Evidence— )

1. Expert witnesses, who are—Parol—Written contract, 72.

2. Municiggl corporation—Negligence—Unguarded excavation—High-
way, 73.

3. Presumption--Corzoboration, 198.

4. Non-parochial register, 375.

8. Admissibility-—Paternity, 453.

8. Demonstrative view, 338, .

Bee Bigamy,sl—Criminsl law, 3—Husband and wife, 4-~Master and
servant, 5.

Execution—
1. Levy—S8eizure of cash—Lien—Trustee Act, 72.
2. Crown license—Exigibility of interest, 191.
See Miner, 1,

Executor and administrator—
1. Appointment of debtor as executor—Effect of, 68.
2. Pledging personal property, 190
3. Executor’'s assent, 320.
See Administration,

Exiradition—
Becond arrest—Foreign treaty, 70.

Fulse imprisonment— ) .
Btay of proceedings—Discretion, 496.

Falee pretences—
Bee Criminal law, 3.

Fatal accident-— .
See Action, 1—Negligence, 3.

Final judgment—
Bee Appeal, 4.
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Fires—
See Railway, 11.

Flotsam and Jetsam-—
160, 199, 239, 312, 346, 428, 507, 636, 710.

Foreclosure—
Bee Mortgage.

Foreign judgment—
1. Domicile, 664.
2. Actions on, discussed, 680,
See Judgment.

Forfeiture—
1. Life interest subject to assignment—Advancemeat clause—Settle-
ment, 138.
2. Willf-i,ife interest—Construction, 298,
3. Remission of—Realty sale—Specific performance, 471.
See Landlord and tenant, 4, 6.

Forma pauperis—
Buits in, 103.

Fraud and deceit—
1. Secret profit—Fiduciary relationship, « 3.
2. Contract-—Appeal, 586.
See Principal snd Agent, 2.

Frauaulent Conveyances—
1. Conaideration—Antecedent debt—Statute of Elizabeth, 108,
2. Creditor—Return of goods, 380.
3. Husband and wife—Statute of Elizabeth, 412,

Gift—
Delivery—Sufficiency, 580.

Government railways—
Fatal injury to workman-—Liability of Crown, 501.

Guaranty—
Oral—Indemnity—Company—Debenture, 379.

Habeas corpus—
1. Appesl to Supreme Co rt—Prosecution uader Dominien Aet, 117, 234.
2. Discontinuance—Part._s, 671,
3. Procedure—Prisoners’ opposition to release, 671, i
4. Procedure—Serving original writ-—Aliens—-immigratiou Act—Right
to test, 672.
5. Annotation (13 D.L.R. 722, on above, 672,
See Theft, 1.

Health— )

1. Public Health Act—Loval Board—Suppression of diacase, 157.
2. Muspected food—Evidence—Injune ion, 231.
8ce Statutes, 2.

Hearing in earaera—
Publication, 64.
See Contempt of court, 2.
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ggmstmn—-?luw—-Unr-«A dommg owner—Access, 107,
. Obsatruction—Rule of road, 1
. Intersection of—Bridges—. melwaya, liability—1Irrigation, 149,
. Closing—~Railway
Lofeots—Notice, 608,
L:abxhty of munici é»lxtlea for defects, 608
See D amages, 3—~Evidence, 2-—Mnmclpa'l Inw,

Homicide—

Mnrder——Manslmghter——Provocunon, 378.
See Trials, 2—Prize fight, 1

Hnsbmd and wif

Mnmase set.tlament-—smt.ute of lumtznons, 136.
a.rm.ge—Jumdwtxun—-B N.A, Act, 152

Marna.ge—Forexgn snnulment, 222.

. Undue influence—1Ind dent advice—Evidence, 337.

. Marriage settlement-—Intarest in expectancy, 581.

. Property righte—Transactions between, 708,
. Annotation (see 13 D.L.R. 824), 700

8. Dower in an equity of redempti’ou, 201.
$ee Bigamy—Fraudulent conveyances, 3—Negligence. 9.

ied co
wSee Lmdlord md tenant, &

Q_ﬁn&ﬂﬂ&lﬂ
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Income tax—
Bee Taxes, 1
Indictment, information and complaint—

Justmu——Jumdmuon—Omzsnon to inform accused, 585.
See Criminal law, 2,

Infunts—
1. Main‘enrnce—Interval between marriage and of age, 300,
2. Necessaries—Contracts, 302.

3. Maintenance—Necossaries—Real ostate, 374.
4. Contract-——Necessaries, 547.

5. Cuatody—WelfwParents rights, 634

8t e Ml STV A o 8 IR (OO LT, 1T T 4 T

anctions—

1. Building line on street, 740.
2 anxlege——l’ublxcatmn—-’l‘nck 741,

See Contracts, 3—Easements l——b.atoppel' 2-—Health, 2—Master and
servant, 5—Nuisance, 1 é—Statum, 2,

Insolvent—
When debtor deemed to be, 77.

ctions—
See Criwinal law, 4

insurance—

Life insurance—Investment policy—Premiums—When pay, 104.

J?'?t policy—8urvivorship~—Chose in action—Bet-off —Equity—
en,

1.

2.

3. Conceslment—Assi ont, 111.
g stw%m

Removsl of t—Bindor—Authority of ageat, 116.
Lumber-—Chattel mortgage—Security to Bank, 116.
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Inguranee—Continued
8. Fire policy—Transfer of interest, 383,
7, %{igt,_gge uarantee conditicns, 494.
8. ] ondition—Transfer, 588.
9. Plate glass—Condltions—ﬁisorderly women, 746,
10. Arson v. Insurance, 447,
See Banks, 3.

Interest—
Rate—Usury—Money-lenders Act, 270.
See Chattel mortgages, 1.

Irrigation—
See Highways, 3.

Judgment—
1. Rendition—Entry—~When effective—Meuning of 30 days after
“entry of final judgment”—Bail bond, —Collection Act, 260.
. Effect and conclusiveness, 456. -
. Default—Correcting amount, 4¢8.
. Foreign—Divorce, 616.
. Modification—Presumption—New, 621,
. Foreign—Sister provinee, 714.

Jurisdiction—
1. Railway belt, B.C.—Tidal waters—Rights of Provinve snd Dom-
inion—Fish as ferae naturae, 304,
2. Provincial legislature—alberta—TUltra vires, 454.
Bee Arbitration, 1-—~Conflict of laws, 1—Damages, 1—Elections, 4—

Btatutes, 2.

Landlord and tenant—

. Asgignment—Notice to quit—Re-entry—Waiver—Sale of ten.ni's
goods—Landlord buying-—Set off, 76.

Lease—Restrictive clause—'*Adjoining shops,’

Waste—Implied covenants, 14u.

. Repair—Waste—Chape! to theatre--Forfeiture. remission of, 142.

. Surrender—Remaining in possession, $79.

. Forfeiture—Waiver, 417.

. Covenant to repair—Drain....., 497,

. sremige—Trespass, 614,

Land titles—
Registration—Torreas system, 463

Larceny—
1. Taxicab driver—Receipts, 540,
2. Habeus corpus, 234.

Lateral s rt-—
of la:gowl.

1AW Rwerchant—
History of, 637.

Law reform—
Buggestions for, 557,

Lease—
Assignee of reversion—=Set off, 330,
See Landlord and tenant, 2,
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Legacles--—
Digelaimer of, 235. .

Lenders’ rights—
See Contract, 4.

Levy and seizure—
See Mines, 1.

Libel and slander—
Innuendo—Trade publication, 586.

Licenses—
Of right to do business—Right to revoke—Municipalities—Pool
room, 271
See Negligence, 8.

Liens—
Cold Storage—Bill of lading, 616.

Light—
See Eagement.

Limitation of actions—
1. Administration—Creditors’ action—Executor trustee, 301
2. Debts charged on lands—Trust, 576,
3. Realty—Trust, 581.
4. Debts charged on land—Trust, 584.
8. "Within six years'’ construed, 5%3.
See Absconuing debtor.

Maintenance—

Trade union—8lander—Common interest, 224,
See Infants, 1,

Malice—
See Criminal law, 4.

Malicious prosecution—

1. Compromise—Termination of proceedings, 550,
2. Probable eause—Theft, 620.

3. Functions of judge and jury in actions for, 877.
Mandamus—

1. Prerogative writ—Command to repair bridge—Vagueness—Return
of wrat, 111

2. Elections—Returning oflicers’ du:ies, 591.

Mansiaughter—
8ec Homicide, 1.

Marine Insurance—

1. Beaworthiness—Non-disclosure of matorial Iact—Floating doek, 70.
2. Mutual company—Cancellution—Unearned premium

195.
3. Collision claus~—Construction—Against capture--éa!e of oargo—
Loss, 746.

rringe—
See Husband and wife.
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Marriage license—
See Bigamy.

seitiement—
See Husband and wife, 1, 5.
Master and servant—

3
4
3
8.
7
8
g

10.
1L

. Bra ]
. Trade secret—Injunction, 579.
. Common employment—Safe place, 623. -

Church of England curate—Employment—Contract of service, 104.

2. Negligence of servant—=Scope of employment-—Instructions— Lia-

bility of master, 110,

. Negligence—Mine owner—Appliances, 145.

Wy ages — Disobedience — Sunday—~Emergency—Wrongful dismissal,

158,
. Liability-—Sphere of duty—Evidence—Negligence, 332.

Neg{igence——_C'omm_on employment, 333,
ceman giving signals (Annotated 11 D.L.R. 104), 457,

Workmen’'s Compensation Act—Arbitrator, 624.
Employera’ liability—S8tatutory dutyv—-Test—Railways, 604.

Mechanics’ liens—

1.
2

Conveyiug mnterials, 594,
Rights of lien-holders, 2.

Militle Act—
Riot—Calling out—Munieipal lability for expense—'Senior officer”

—“Loeality”, “Distriet,” defined. 119,

Mines—

1.

1

Levy and seizure—Interest in lands, 883
Claims—Location—Records, 670

Meoneylenders® Act—
Mee Interest, 1.

Mertgage guarantee -
Mee Ingurance.

Mortlz

08~
riority—Bank ~ Appropriation of payvments-—Hule in Clayton's
care, 147,

. Personalty—-Foreelosure —-Service out of jurisdiction, 183
. Foreclosure—Originating cummong--Sorvice out of jurisdiction, 233,

1. Equitable—Legal—Priority, 493,

4. Foreclosure— Receiver. 405, o -
6. Debentures—Floating charge~ Priority. 576
7. Foreclosure— Parties, 582,

Motors—

1. Owner—Refusal to give wformation, 617,

2

Use by servant, 819,

3. Responsibilities attaching to. 4
#ee Negligenve, 2.

Municipal law--
1. By-law—Validity—Limitaton, 192,
2. H}ighwayw— Defeets, 416

Sige Electrie Companies - Livenge— Nuisance -Parish Coanssl - Trusts,
I

Murder—
Bee Criminal law, +—Homicide, 1.

1
i
{
|
i
f
1
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Natural Gas—
See Deed.
Nsval Bill— - )
Discussion of a great problem, 17.
Negligence—
1. Dangerous agencies—Harbouring dangerous animalg—Liability—
Monkey, 118,

2. Motor car—Retention of control by owner, 150.

3. Fatal accident—Damage--Child, 180.

4. Landowner—Children—Invitation, 228.

. Apgr_oximaze enuso—Reasonable precautions, 489

. Public work——leeonfoo:gat , 503,

. Dangerous agencies—Liability of seller, 581. L .

. Dangeé'%m premises—Building in construction—Invitation—Licen-

see, 620.

Husband and wile-—Vicious horse—Seienter, 881.

10. Dangerous article—®8ale, 862.

11. Statutory duti" 668, . .

See Actions, 1— Slectric Comnpanies, ¢—~Evidence, 2—Master and ser-
vant—Railways.

o =3 Ch Qe

©

Non-suit—
See Trinls, 1,

Notiee—
Bee Chose in action—Registry law.

isance—— ' . )
1. Pollution of stream—>Municipality—Injunction, 148.
2. Injunction—Fried fish shop, 225. )
3. Mains under street—Damage—Elsctric cables, 748,

Ses Vendor und purchaser, 3.

riginating summons-—
See Mortgages, 3.

Parish council—
Chairmsn—Right to vote, 747,

Parliament— ) ) ) .
1. Contract of members with Government—Disqualification, 589,

2. Traditions of Ministers, 432, 474.

hﬂhﬁ"‘j
Specific performance—Cunveyanee, 531
Hee Morigages. 7.

P .
Fiducig;ry relation ~Wrongful sale— Repurchase, 382,
See Physician.

Patenta—

L. Design—Infringement --Copyright, 105.
2. Description

3 Invmtmn—-—-iitphéquer Court —Jurisdietion, 505,
4. Feeds for grain or mineral separators— Appeal from patent com-
oissioner, 752,
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Penalties—
See Damages, 2.
erformunce—
8ee Contracts, 2.

Perjury—
See Criminal law, 14.

Perptiuities—
In geuneral, 456.
Sec Willas, 257,

Physiciang—

Partnership—Construction—Arbitration —Euforcesbility  of contract,

196

Pleading— .
Evidence of contract not pleaded, 38.

Pool room—
Bee Lice.:es,

Possessory title—
Pougession as a root of title, 727.

Powers—
8ee Wills, 2, 5.

Pm:ﬂce-—
. Ontario rules of—-Letter of Mr. Justiec Middleton, 438,

Statements of defenoe, 747.
See Discovery, 1

Premium-— .
See Companies, 2

Pmlul and Agent- -
1. Mistake-—Money paid—Sequestrato., 141
" Fraud—Authomy 146
Authonty —Notice 227.
e -—Solo—-Pubhcatmn, 181.

Lﬁ:gll{ty for agent’s fraud, 182,
bee Brokers, 1, 2—Vendors and purchssers. 3.

Prineme and surety—
Indemnity—Release-—""Debts" release of by will, 185.

. Bond—Rel ense, 334,
Co-)udgment debtors— Discharge of surety, 815,

. Bank, duty of, 66
Printer's privilege, 734.
Prize

Rght-— . ‘
What constitutes—Prizs or reward—Homicide (yee Annotation
D.L.R. 788), 629

isl rights—
Bee B.N.A. Act.

.13

{3“1&5«~”’“LM&’.- S e e s+
i3 e [

#



774 CANADA LAW JOURNAL.

Pro
xg; Companies, 8.

Publie land—
Lease—Information {o cancel, 502.

" 9

Bee Auection, 1.

Quantum meruit—
See Bhipping, 7.

Railway and Municipal Board--
Jurigdiction, 37.
Bee Courts, 3—Highways, 4.

Railway—
. Rights of licensee—Access to spring, 73.
Negligence—Foreign car, 383.
. Negligence—Preseripticn—~Contractor, 384.
n ra—Conditions—Negligence, 385.
Crossing another—Bridge—Maintenances, 550.
. Defective fenre~—Animals at large, 552. ) i
Carriags ﬁgoods-—&to age in transitu—Rights of consignor, 682.
. Accidents—Signals—Backing engino—Warning—Sufficiency—~Contri-
butory negligence—Stop, look, listen, 665.
. Alberts and Great Watem}és railway case, 564.
. Dominion Railway Board—Chcirman, 318.
. Fire—Combustible mate. als, 307.
Bee Eminent domain, 1—Highways. 3—Master and servant, 11—
Statutes, 3—Street railway.

Real evidence—
Hee Annotations, I—Rex v. Crawford (10 D.L.R. 06), 330.

Receiver—

Action by—Personal order for costs, 381.

—OE IO~

s ot

See Appesls, 2.
Registry law—

Notice—Rectification, 588,
Plan of—-Sub-division—Approval, 388,

See Vendor and purchaser, 2.
om-—-
See Auction, 1.

ed case—
See Criminal law, 4.

Resiraint of trade—
Bee Contract, 3.

Reversion- -
Sec Lease,

Revelers—
Feckless use of 134.
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Riots—
,] : Bee Militia Act.

righta—
Interference—Evidence, 386.

Rule in Shelley’s case—
See Settlements, 2.

Sale of goods—
1. Personalty—Damages, 185.
2. Tender—gample- nsgection, 333.
3. Breach—Damages, 547.
4. Carriera—Bill of ]- ling, 705.

ot e+ dns o sme e e Sl

Scienter— .
1 See Negligence, . :
Scrutiny—
See Elections, 2. i
Sectet profits—-

See Companies, 3.

Sequestrator—
See Principal and agent, !,

Service out of jurisdiction—
See Mortgages, 2, 3.

estates—
3 1. Leaseholds—Life tenan¢. 225. :
2. Tenant for life—DMining license—f ontrary intention, A77. :
Settlements— )
i. Hotchpot—After acquired property, 578. :
2. Limitatioti-—Rue in Shelley's case. 743.
#er Companies, +—Forfeiture, 1—Wills, 4 and 5. i
Shares— ‘ ]
z See Companies, 4. ;
H

8ee Bhipping.

Exeepied perit—Delivery of part of eargo—Lump su. : for [eeight, 89,
. Fmight-—— jen—Unsenworthiness—izviation, 111.
C.1.F. contract, 303.

1.
2
3
4. Admiraity—Neaworthiness—Discharge of seamen, 374
5. Freight—Partial loss, 381, i

6. Bill of lading—Warehousing—F reigh! lien. 498,

7. Balvage—Towage—Quantum meruit. 612.

8. Charter party—Demurrage, 663.

9. Collision—Regulations, 7.3.

0. Collision—Tug and tow--Division of damages. 114,

1. Bill of iading—Perils of fire and ice, 338

b
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Solicitors—
1. Unqualified person acting as—Juriadietion over—Payment into
eourt-—Fstoppel, 67.
2. Solicitor and client—Agreonmient as to costs, 226,
3. Solicitor and client—1Unecertificated—Cozts, 584,

Specific performance—
1. Reeission—Defaulted instalment ~Subsequent tender, 150,

Ree Forfeiture, 3—~Parties, 1,

Statutes— ) . . . .
1. Consiruction—Iublie health —Injunction-—lurisdiction, 300.

2. Construction—Ruilways—Fires, 307
3. Construction—"day,” ‘“Must,” 320,
4. Law Reform Act, 1809, Ontario, 55.

Statute 9!' Frauds—
1. Va-ying instrument, 567,
2. Some recent changes, 5987,

Statutes of limitations --
Mortgagees, 200. L )
Nee Abseonding debtov—Liraitation of setions.

Statutory duty—
Nee Negligenee, 11.

Statutory rights—
Bee Compuany, 2.

Stockbrokers -
see Brokers, @

Stoppage in transitu-—
See Railways, 7.

Street Railways—
1. Stopping place-~Negligence, 215,
2. Negligenee —Defeetive applinnee, 386.
3. Regulation of exits, 407,

Sunday—
See Master and servant, 4.

Tail male- -
Nee Wills, 9,

Taxes—
1. Income tax— Revenue—Resolution of the House of Commons, 139,

2. Telegraph companies— Cables not in use, 149.

3. Assessment—Exemption—Municipality, 194,

4. Action to vullnot—l,ncul improvements, 634.

H. What taxable—Grazing leases, 635,

6. Inheritance taxes upon estates of non-residents, 273.

Telegraphs— )
See Eleetrie companics, 5.
See Taxey, 2,

Tenant for life—
See Settled estates—Wills, 21,
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Tender—
8ee Sale of guods, 2. Vendor and purchaser, 1,

Thelt—
Sea Larceny.

Torrens system-~
Bee Land titles, 1.

Trade-marks— .
1. Registration-~Geographical nae, 195.
2. Infringement—Similarity, 503,

3. Registration—Marl not for immediate use, 613,

4. Definition—Interpretution, 753,

Trade union—
. Ioxpulsion, 301,
. Trade unioniam discuased, 170

W CO RO »

. Trade unions in polities, 304,

. Under English and American laws, 241,
. The case of Larkin, 083,

ee Maintenance.

LG

3

Treaty— L
Sev Extradition, 1.

T espass-—

1. Right of way-—Municipal authority - Pleading. T4,

See Landlord and tenant, 8.

Trials— o
1. Non-suit—iividenee, 381.

2. Homieide—~Instructions— EFvidenee of aecomplice, 392,

see Criminal law, 4.

Trustees—

1. Misappropriation --Kquitable mortgage--Breach of trust, 741,

2. Allowances to, 19,
See kxecution, 1.

Trusts—

1. Resulting—Conditional conveyance—AMunicipal site--Agreement to

maintain-—City hall, 77
Sec Wills, 4, 5.

“Tumtable’’ doctrine—
In United States, 600,

Ultra vires—
Bee Companies, 19.

Unearned premium-- -
Sece Marine insurance, 2.

User—
See Highways, 1.

Usury—
See Intereat, 1.

. Trade union actions of tort—Representations of defendants in, 475.

-7
-1
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VYendor and purchaser—
1. Tima of the essence—Realty sale—Purchaser’s default—Tender, 158.
2. Representation —Shares—Warranty, test of, 189,
3. Option—-Principal and agent, 183
4. Compensation, condition against, 40a.

“Verdiet''—
See Criminal law, 1.

View—
8ee Criminal law, 11,

Wages—
Sce Master and gervant, 4.

Warranty—
See Vendor and purchaser, 2.

Whipping-—
Nee Criminal law, 13,

Wills—
1. Cunﬂ_tr\iwtim\-—('ﬁn to elass—Gift over—Survivorship—Distribution
period, B8,
2. Construction—=Speeifie gift- Foreign property-—Reslization—Power
—Perpetuity---Costs, 106,
3. Legaey--Congtruction—Reversionary fund—Payment, 113,
4. Settlements—Trusty, 290,
5. Settlements—"Trusts--Powers, 300,
6. Construction—Remainder ““to my nearest male heir,”’ Ny nearest
and eldest male relative,'” 302.
7. Perpetuitios, 3rh.
8. Construction—Devises—Printed forms, 387,
9. Devire—Tail male—Construction—Cy-prés, 450,
10. Powers of appointment, 450,
11. Powers of appointmeni—=Settled Land Act, 451,
12. Perpetuitios, 4506,
13. Pecuniury legntee—What groperty passes ''To maintain and keep
up' n family residenee, effect—Discretion of named trustee, 457.
14, Codicil—Hotehpotch, 492,
15. Charge on land and personalty—Foreign country, 578.
P 16. Legacies—Abatement, 882
17. Legacy—Payable at 21, 638,
18. Muhsequent discovery of, 659,
18, Devise snd legney— Diseretion of named trustees—Perpetuities—
Restraint on alienation, 667,
2. Mig-deseription—Falsa demonstratio—Lease by testator—Covenant
—Reversion, 742,
21, Tenant for life—Remainde: man—Pur autre vie—Cestui que vie, 743.
22. Codicil conforming—F%eet of, 370.
23. Will discovered afte: sale by administrator, 608.
" # Forfeiture, 2—Chavities.

Winding -up—
See Company.
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Words and phrases—
“Adjoining shops.” Sec Landlord and tenant, 2.
“Approbate and reprobate.”  Sece Arbitraticns, 2.
“Contrary intention.’”  Seo Settled estatos, 2.
“Entry of final judgment.”’  See Judgment, 1.

‘“fixeepting logs on the way to the mill.””  See Chattel morigages, 3.

“Fxtras.”  See Contracts, 2.

“Yerae naturse.’’  Sen Jurisdietion, 1,
“Immediately after verdiet.””  Sce Costs, 1.
“Judicinl proceedings.” Sce Elections, 3.
“Locality.” 8ee Militia Act, 1.

“May' —Must,”” pp. 325, 339

“My noarest male heir and relative.”  See Wills, 6,
“Neeessaries.”  See Infanis, 2, 3, and 4.

“Senior officer.’”  See Militia Act, 1.

“To my nearest male heir.””  See Wills, 6.
“Yaluing a poliey.”  8ee Companies, 12,
“Verdict.,” ®See Criminal law, 1.

“View."  See Criminal law, 2.

“Within six vears.” Nee Limitations of aetions, §
“Without prejudice,’ 61.

Writ and process---
Service-—Jurisdietion-—Contempt, 549.
See Service out of jurisdiction.

Wrongful dismissal—
See Damnges. 2




